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Case KTo. 1,195. 

BEATTIE T. GAUDNBB et al. 

[4 Ben. 479;^ 4 N. B. B. 323, (Quarto, 106.)] 

District Court, N. D, New York. Jan. Term, 

1871. 

Pbepekesce— Fraudglent Judgment — Procdr- 
ING OR Suffering PROPERTr to be Taken on 
Legal ruocEss. 

1. Where a bankrupt had absconded from the 
state, and four suits had been commenced 
against him in a state court, by attachment of 
his property, and publication of the summonses 
had commenced, and the bankrupt thereafter 
met one of his creditors and a lawyer who had 
been and then was attorney for the bankrupt, 
in Canada, at Niagara Falls, and the bankrupt 
accompanied them to the American side of the 
nver, where the lawyer served upon him the 
summonses and complaints in the four suits, 
on which service judgments were thereafter 
entered up and executions issued and levies 
made, and then proceedings in bankruptcy were 
commenced, and an assignee appointed, who, 
after demanding the property levied on, filed a 
. bill m equity to set aside the judgments: Held, 
that, on the facts, the bankrupt had procured 
the property to be seized on the executions with 
intent to give a preference to the creditors, and 
that the judgments were therefore void under 
the provisions of the 39th section of the bank- 
ruptcy act [of 1S67, (14 Stat 536.)] 
[Cited in Re Rainsford, Case No. 11,537: 
F|<?o^"t?- ^?sa"s. Id. 6,193; Re Lord, Id 
8,503; Re Heller, Id. 6,337; CurraA v 
Munger, Id 3,487; Re Morse, Id. 9,852; 
Re Jacobs, Id. 7,159.] 

[2. Cited in Re Mallory, Case No. 8,991, to 
the point that the district court of the United 
btates, sitting in bankruptcy, has power to re- 
strain, by injunction, the sherifE of a state 
court from proceeding to sell the property of a 
bankrupt under an execution issued out of a 
state court on a judgment obtained before the 
commencement of the proceedings in bank- 
ruptcy.] 

3. An act which directly tends to defeat the 
purposes and policy of the bankruptcy act, 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
Ufed.cas. — 1 



and which was done in contravention of and 

with the intent to defeat such purposes and 

policy, is, for that reason, fraudulent and void. 

[Cited in Haskell t. Ingalls, Case No. 6,193; 

Wanren v. Delaware L. & W. R. Co., Id. 

17,194.] 

In equity. This is a bill filed by the plain- 
tiff, [Walter B. Beattie,] as assignee in bank- 
ruptcy of Daniel Morse, an involuntary bank- 
rupt, to set aside four judgments recovered 
and docketed against the bankrupt on the 
21st day of May, 1868, one of such judgments: 
being in favor of the defendant, Hiram 
Gardner, and the other three being sever- 
ally in favor of said Scoville, Harwood and 
Stone, respectively. The defendant Ransom- 
was the sheriff of Niagara county, who had 
levied upon the real and personal property 
of the bankrupt, by virtue of executions is- 
sued on such judgments, on the said 21sfc 
day of May, 1868, and who had advertised. 
such personal property for sale on the 27thi 
day of the same month. On the 26th day of 
the same month, a petition in bankruptcy 
was died against Daniel Morse, the defend- 
ant in such judgments, and an injunction! 
staying the sale so advertised .was granted 
by the bankruptcy court. The plaintiff was 
subsequently duly appointed and qualified as 
the assignee of said Morse, and then, after 
demanding possession of the property levied 
on, filed his bill in this suit. The defendants 
having answered the bill, and the plaintiff 
having replied to such answers, it was re- 
ferred to one of the counsellors of this court 
to take the proofs of the respective parties, 
and to report the same, with his conclusions- 
of fact thereon. 

The report of the referee states in sub- 
stance, among other things, that the peti- 
tion in bankruptcy against the said DanieE 
Morse was filed at the time above stated, 
and that an adjudication in bankruptcy, and 
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such other proceedings were had thereon 
that the plaintifE was duly appointed and 
qualified as iis assignee; that thereupon all 
the estate, property, &c., of the bankrupt 
was duly assigned to him by the register in 
charge of the case; that on the 3d day of 
April, 1868, Morse committed the acts of 
banla-uptcy charged in the bill, viz., that he 
did, on the 3d of April, 1868, depart out of 
and from tlie state of New York of which he 
then was and, for many years preceding that 
date, had been an inhabitant, with intent to 
defraud his creditors, and did on the same 
day, being a banker in the city of Lockport, 
in this district, fraudulently stop and sus- 
pend, and did not resume, payment of his 
commercial paper within a period of foui-teen 
days; that after said bankrupt had so de- 
parted from the state, and on tlie said 3d 
day of April the defendants Scoville and 
Gardner, commenced their suits against him; 
that, on the 6th of the same month, the said 
defendant Harwood, and on the 18th of the 
same month the defendant Stone, commenced 
their suits against Morse; that such suits 
were commenced against the said Morse by 
summonses only, delivered to the sheriff of 
Niagara coimty, to whom attachments in 
the same cases were also delivered; that on 
and prior to the 18th of the same month the 
publication of the summons, as required by 
the New York Code, was commenced in each 
of said cases; that the sheriff attached the 
property of Morse under said -attachments; 
that after leaving tlie state of New York, on 
the 3d of April, said Morse went to Detroit, 
and that, prior thereto, Phineas L. Ely, an 
attorney and counsellor at Lockport, had 
been, in some instances, the attorney and 
legal adviser of said Morse; that, prior to 
the 30th day of April, said Ely had had some 
correspondence with said Morse about ap- 
pearing for liim in the aforesaid actions, and 
had received from said Morse copies of the 
summonses and complaints in said actions, 
with a letter from said Morse, stating that 
the sheriff claimed to have attached in those 
suits all the household furnitm-e in iis house, 
and that he had two infant childi-en, and 
directing said Ely to insist upon his exemp- 
tion, under the New York statutes; that, in 
<;onse(iuence of the receipt of said letter and 
papers, said Ely appeared in said actions 
for said Morse, for the purpose of protecting 
3iis right under the exemption laws; that, 
excepting as aforesaid, the said Ely had no 
authority to act for said Morse in said ac- 
tions; that some time between the 3d and 
30th days of April, 1868, said Ely arranged 
a meeting with said Morse, to take place on 
said last mentioned day, at Elgin, in Can- 
ada; that said meeting was to be held for 
the pm-pose of enabling said Morse to con- 
sult with said Ely and Judge Bowen, of 
Lockport, with reference to his childi-en; 
that said Ely informed the attorneys for the 
plaintiffs in said actions that said Morse 
was or would be in Elgin as aforesaid, and 
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that he should try to have him come to 
Lockport; that one of the attorneys for said 
Harwood and Stone thereupon, and on the 
29th or 30th day of April, 1868, gave to said 
Ely a copy of the summonses and complaints 
in the said actions of Harwood and Stone, 
to serve upon said Morse; that Elgin is sit- 
uated upon the Canada side of the Niagara 
river, at the point where the Suspension 
bridge crosses said river; that said Hiram 
Gardner was one of the attorneys of said 
Scoville in his said action; that said Gard- 
ner informed said Ely that he would like to 
see the said Morse, and would go with him 
for that pm-pose; that on the 30th day of 
April, 1868, said Ely and said Gardner went 
to Elgin, and that while there said Gard- 
ner handed to said Ely a copy of the sum- 
monses and complaints in the said actions 
of Gardner and SeoviUe, for the purpose of 
having them served on said Morse; that, 
having finished their business at Elgin, the 
said Morse, Ely and Gardner left the hotel 
at Elgin, and walked across the bridge near- 
ly as far as the American side of the Niag- 
ara river— the said Ely and Gardner being 
on then- way home, and the said Morse ac- 
companying them, at the request of the said 
Ely, for the sake of their society; that after 
reaching a point within the county of Ni- 
agara, said Ely served upon said Morse a 
copy of the summons and complaint in each 
of the aforesaid actions of Gardner, Har- 
wood, Scoville and Stone against said Morse, 
and left the same with him; that up to that 
time the said Morse had had no notice of 
any of the aforesaid conversations had be- 
tween the said Ely and the attorneys for 
the plaintiffs in said actions, or that it was 
the intention of said Ely to serve said pa- 
pers upon him, and that he did not procure 
the service of said copies of said summonses 
1 and complaints to be made upon him; that 
1 the judgments entered in said actions were 
entered upoij proof of the personal service 
of the summonses and complaints as afore- 
said, and not by virtue of the publication of 
the summonses therein; that executions up- 
on such judgments in favor of Scoville and 
Gardner were delivered to the sheriff on said 
21st day of May, 1868, at 10:30 a. m., and 
in Harwood's and Stone's cases ten minutes 
later; that the real and personal property 
described in the biU of complaint constituted 
all the property of said Morse at the times 
aforesaid, and that he was indebted to oth- 
er persons besides the plaintiffs in the said 
judgments and executions, in the sum of 
about twenty thousand dollars; that at the 
time of the personal service of said sum- 
monses and copies of complaints, and at the 
time of the seizm-e of said property upon 
said executions, the plaintiffs in said suits 
knew, or had reasonable cause to believe, 
that said Daniel Morse was then insolvent, 
and had committed the acts of bankruptcy 
alleged in the complaint; that such judg- 
ments were recovered upon bona fide debts 
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due from said Morse to said judgment cred- 
itors respectively; that the summonses in 
said actions of Gardner and Scoville were 
mailed to said Morse, at Detroit, on or 
about the 18th day of April, 1868; that the 
summons and copy of complaint in favor of 
Harwood was so mailed to him on or about 
the 10th day of April, 1868, and those in fa- 
vor of Stone on or about the 21st day of 
April, 1868, and that there was, at the time 
aforesaid, and ever since has been, a regu- 
lar communication by mail from Lockport 
to Detroit 

The referee also foimd, as conclusions of 
fact, from the facts before stated in his 
report (the most material of which are above 
stated), that the said Daniel Morse did not 
procm^e the service of the summonses and 
complaints which was made on the BOih of 
AprU, 1868, as aforesaid, with a view to 
give a preference to any of his creditors over 
his other creditors, or with the intent to pro- 
cure his property to be seized, in violation 
or in fraud of the provisions of the bama-upt- 
cy act, but that such service was made with- 
out any procurement of the said Morse. He 
further found, as conclvisions of fact, that 
at the time of the service of the smnmonses 
and complaints on said 30th day of April, 
1868, as aforesaid, the said Gardner, Scoville, 
Harwood and Stone knew, or had reason- 
able cause to believe, that said Morse was 
insolvent, and that said service was made, 
and said suits were conducted, and the sub- 
sequent proceedings therein had, with the in- 
tent, on the part of said Gardner, Scoville, 
Harwood and Stone to obtain the payment 
of their debts in preference to the other cred- 
itors of said Morse, and that the said Morse 
did pex-mit and suffer his property to be 
seized on the attachments and executions 
aforesaid, and a part thereof to be sold, but 
that such seizure and sale were rtbt made by 
his procurement, and were made without any 
intent on his part to defeat or delay the 
operation of the bankruptcy act, or to pre- 
vent a distribution of his assets, as provided 
in said act 

To this report of the referee the plalatifE 
filed twelve exceptions, the most important 
of which relate to and oppose the findings, 
in substance, that the bankrupt did not pro- 
cure the service of the summonses and com- 
plaints aforesaid, and did not procure his 
property to be taken on said executions, with 
intent to give a preference to the plaintiffs 
in such judgments, or to defeat the operation 
of the bankruptcy act 

On the hearing before the referee, Phineas 
L. Ely, before mentioned, was cross-examined 
as a witness for the plaintiff, and cross-ex- 
amined in behalf of the defendants. He 
stated, among other things, that he had 
been in some instances the legal adviser of 
the bankrupt, and had, he thought, brought 
a suit for him within three months before 
the 3d of April, 1868; that he did not remem- 
ber any consultation with him in regard to 
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his matters within the three months, except 
the commencement of such suit, until on or 
about the 3d day of April, 1868, and he 
thought the day previous, when he had a 
consultation with him as his attorney and 
counsel; that he was afterwards informed 
by Morse himself, that he would be at Elgin 
on the 30th day of April, 1868; that between 
the 3d and 30th of said month he knew that 
the actions of Gardner, Scoville, Harwood 
and Stone were commenced; that he com- 
municated the fact that Morse was at Elgin 
to the attorneys for the plaintiffs in such ac- 
tions on the 29th or the morning of the 30th 
of April; that he met Judge Holmes, one of 
the attorneys of Harwood and of Stone, and 
said to him that "Dr. Morse was at the 
bridge in Canada, that he (Ely) was going 
over to see Morse, and that if he desired to 
communicate with him he would take over 
any communication; that Holmes asked if 
he would take some papers and serve on Dr. 
Morse; that although he did not know that 
he replied, Holmes or his partner afterwards 
handed him the summonses and complaints 
in these actions of Harwood and Stone, and 
that he took them; that upon the 29 rh or 
30th, he had an interview with Judge Gard- 
ner, (the plaintiff in one of said actions, 
and the attorney for said Scoville), in said 
Gardner's oflice; that he could not say how 
the conversation commenced, or whether 
Judge Gardner asked him where Moi-se was, 
or whether he (Ely) opened the conversation 
by telling him; that Gardner desired to see 
Dr. Morse, and said he would go with said 
Ely to the bridge, and did go; that either at 
Judge Gardner's office, or on their way to 
the bridge, Gardner handed him the papers 
in the cases of Gardner and Scoville, and re- 
quested him to serve them; that when he 
went to Elgin, he and Gardner went to a 
public house and found Dr. Morse there; 
that he thought they did not have an inter- 
view together, and were only in the room to- 
gether, momentarily, when they first met there; 
that Gardner and Morse then had an in- 
terview at which he (Ely) was not present; 
that he then went into the room where they 
were, and all remained in the room until he 
and Judge Gardner left; that they were there 
from a half to three quarters of an hour; 
that Dr. Morse left the hotel in company 
with Judge Gardner and himself, and con- 
tinued with them imtil nearly across the 
bridge; that when they got near the gate at 
this end of the bridge, he served the sum- ■ 
mouses and copies, of complaint in all the 
four actions upon Morse, and then he and 
Gardner came home by the cars; that he 
could not say whether he appeared in any of 
the actions for Morse, but his impressions 
were that he did not; that he went volun- 
tarily to Gardner and to Fitts (one of the 
attorneys of Harwood and of Stone, and the 
partner of Judge Holmes), and offered to 
serve the summonses and complaints. 
On his examination in behalf of the de- 
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fendants he testified among other things that 
he learned in the first instance that Morse 
was to he at Elgin by telegram; that he 
never had any correspondence or conversa- 
tion with Morse, or intimation from him that 
he was coming to Elgin for the pm-pose of 
being served in these suits, and never had 
any conversation with him about coming 
there or into the state for the purpose of be- 
ing served with process; that Morse had not 
to his knowledge any knowledge or intima- 
tion that he was going to serve any papers 
upon him, or that he was about to give a 
preference to these creditors through any act 
of his; and that he did not act in the matter 
of serving these papers in pursuance of any 
understanding with him, or insti-uctions from 
him. On his re-direct examination he stated 
that he found original notices of his appear- 
ance in behalf of Morse in each of the four 
suits, and did not doubt that copies were 
served on the plaintiff's attorneys respective- 
ly on the 20th of May, 1868. On his further 
cross-examination for the defendants, he 
stated that he thought he had had some cor- 
respondence with Morse about serving notices 
of appearance, and that such correspondence 
was before the 30th of April. 

Judge Gardner's testimony in respect to the 
matter was very brief. He testified on his 
examination by the plaintiff's counsel, that 
he handed the summonses and complaints in 
the Gardner and Scoville cases to Sir. Ely, 
in the room in the hotel at El^n; that Morse 
was in the room, but he could not say that it 
attracted his attention, and should rather 
think it did not. On beha]f of the defend- 
ants he testified that there was no conversa- 
tion about the papers, m which Morse partici- 
pated; that in all his interviews with Morse 
no reference was made to these debts, papers, 
or suits, by Morse, or by Ely or himself in 
Morse's hearing to his knowledge or behef- 
On his re-examination on behalf of the plain- 
tiff, he testified that his impression was that 
he made some remark to Ely when he handed 
him the papers; that soon after that some- 
ttdng was said about his walking with Mr. 
Ely, and that they talked about Morse's finan- 
cial condition. 

The examination of the witnesses in the 
case, except Morse, the bankrupt, was ended, 
on the 30th of December, 1869, and on the 
19th day of January, 1870, Morse was ex- 
amined de bene esse, on behalf of said de- 
fendants, before a United States commissioner 
in Minnesota, without notice to the plaintiff, 
and of course without any cross-examination 
in his behalf. He then and there deposed as 
follows: "My name is Daniel Morse. I am 
about fifty-five years of age; in April, 1868, 
I lived in Detroit, Michigan; I went from De- 
troit to the town of Elgin, in Canada, near 
the Suspension bridge, on business; I went to 
see Judge Levi F. Bowen, in regard to be- 
coming the guardian of my children. I 
went of my own act, and without communi- 
cation with any person in relation to going 
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there. I had an interview on or about the 
30th day of April, 1868, with Phineas L. Ely 
and Hiram Gardner, at Elgin, and I also saw 
Judge Bowen there in reference to the guard- 
ianship of my children. I thinlc Ely and 
Gardner came there in the evening. It was 
after dark. They came to the hotel where I 
was stopping. I saw Ely and Gardner when 
they first came together, perhaps not more 
than fifteen minutes. jNlr. Ely remarked, I 
suppose you want to have a little conversa- 
tion with Judge Gardner? I told him I did. 
Ely left the room and was gone, I should 
think, about half an hour, perhaps more. We 
sat there some little time after that, tallting 
on general matters; no business subject that 
I remember of. Mr. Ely remarked to the 
judge, it was time for them to go or they 
would lose the train, and asked me to walk 
with them; I went nearly across the bridge- 
with them, and, as I stopped to bid them 
good night, Mr. Ely took out certain papers- 
which he handed to me. We then parted, 
they going on to the shore, and I returning 
into Canada. I had no object in going on the 
bridge with them, except Ely asked me to, 
and to be with them as long as I could. I 
had no intimation or knowledge that any 
papers were to be served upon, me as I 
crossed the bridge. I did not know, before 
I examined the papers, what they were, or in 
what suit. I did not know at that time, nor 
had I any intimation that I was about to give 
preference to any creditor or creditors by any 
act of mine. I was never asked to come into- 
the state of New York, and the jm-isdiction of 
said court, for the purpose of being served 
with process, and I never had any communi- 
cation with or from said Ely or any of the- 
plaintiffs, their agents, or attorneys, or any 
other person or persons whatsoever, on tliat 
subject. No reference was made in the in- 
terview between Ely and Gardner and my- 
self to the subject of these suits." 

Farnell & Brazee, for plaintiff. 
George Gorham, for defendants. 

HALL, District Judge, (after stating tOie 
case as above.) It is obvious that the efforts, 
of the parties upon the hearing before the- 
referee, as weR as on the hearing here, were 
m^nly, if not wholly, directed to the single- 
pui-pose of showing, on behalf of the plain- 
tiff, that the case was within the express pro- 
visions of the 35th section of the bankruptcy 
act, and the judgments and executions of 
the defendants therefore void; and on be- 
half of the defendants, that the case did not 
fall within the provisions of that section. 
The finding of the referee upon the Questions 
of fact deemed most material under these- 
provisions, was adver<;e to the plaintiff; and 
as the case wiU be first considered in con- 
nection with such provisions, the evidence- 
bearing upon these questions will first be dis- 
cussed. 

It cannot be doubted that the acts of Ely,. 



[3 Fed. Gas. page 5] 



(Case No. 1,195) BEATTIE 



iu informing the attorneys of the four prin- 
cipal defendants in this suit that Morse 
■would be at Elgin, and offering to take and 
taking the summonses and other papers to 
serve upon Morse, and afterwards procuring 
the momentary return of Morse to the state 
of New York that he might serve such sum- 
monses upon him, and then serving the 
same, -were intended on his part, as well as 
on the part of the attorneys who furnished 
him the papers, to give to these four defend- 
ants who had attached the property of Morse 
a right to enta: judgments, issue executions, 
and seize his property thereon, im such man- 
ner as would secure to the plaintiffs in such 
executions a preference over the other cred- 
itors of Morse. Nor can it be doubted that 
if in so doing he acted with the assent and 
approval of Morse, so that his^ acts are In 
law to be regarded as the acts of Morse, the 
latter must be held to have procxired his 
property to be seized on execution, so as to 
render the seizure illegal and void, under the 
express provisions of said 35th section. 

In this view of the case, it becomes im- 
portant to consider whether Ely was, in fact, 
so acting with the assent and approval of 
Morse, or was guilty of treachery to his 
client, in thus endeavoring to give prefer- 
ence to the defendants in this suit, and thus 
defeat the operation and effect of the pro- 
visions of the bankruptcy act. 

In considering this question, and the gen- 
eral question whether Morse intended to aid 
in securing such preference to the defend- 
ants, it is to be observed that it would nec- 
essarily be the policy of Morse and Ely, as 
well as of the favored creditors, to proceed 
with the utmost caution, and, as far as pos- 
sible, to avoid or conceal every act, declara- 
tion or proceeding which would furnish evi- 
dence to defeat their purpose. Their con- 
versation and correspondence, and, as far as 
possible, their acts, would be regulated by 
this policy; and therefore, in respect to this 
<luestion, their acts, their omissions to act, 
and their silence, arf more significant than 
any express declaration of theirs, and must 
necessarily be most relied upon in determin- 
ing the questions of Ely's authority and 
Morse*s intentions. 

The proof shows that Morse was a banker, 
and as he was also a doctor, he was doubt- 
less an educated and intelUgent person. On 
or before the 2d of April, 1868, he reached 
the conclusion that his hopeless insolvency 
required some action on his part, although 
it does not appear that, up to that time, his 
creditors had taken, or contemplated taking, 
any proceedings against him. Mr. Ely had 
before been sometimes consulted by him as 
his legal adviser, and had lately, or at least 
within three months, been employed by him 
to bring a suit in his favor. On the 2d of 
April, and in view of his insolvent condition, 
Morse again sought the counsel of Ely as his 
legal adviser. Their consultation was priv- 
ileged, and what then occurred between 



them could aiot be given in evidence. The 
condition and circumstances of Morse, as 
shown by the evidence, would naturally lead 
to the obvious conclusion that the result of 
such consultation would be a determination 
on the part of Morse to apply for the benefit 
of the bankruptcy act. and secure a fair and 
equal distribution of all his property among 
all his creditors; unless he desired to give a 
preference to some or one of them over the 
others. If he desired to give such prefer- 
ence, Ely could inform him that the bank- 
ruptcy act would invalidate any act of his 
clearly intended to produce that result, and 
t^at to effect that ob.iect some measure must 
be taken ^^y the creditors in which he (Morse) 
should not appear to co-operate. What oc- 
curred at this consultation can only be strong- 
ly suspected; for it is evident iiiat no en- 
tirely reliable conclusion in regard to it can 
be based upon the then existing circumstan- 
ces, and the subsequent conduct of the par- 
ties. 

On the very next day, and possibly with- 
out being influenced by anything which oc- 
ciu:red at such consultation, Dr. Morse ab- 
sconded from Lockport; and before three 
o'clock in the afternoon of that day, the 
suits of Gardner and Scoville were commen- 
ced against him by the delivery of the sum- 
monses therein, and attachments against his 
property, although the publication of said 
summonses was not commenced Tintil the 
18th. It does not appear whether Ely or 
Morse had or had not commimicated to 
these parties, or their attorneys, the fact 
of the intended or actual departure of Morse; 
but they were creditors that Morse or Ely, 
or botli, then or subsequently, intended to 
prefer, and care was subsequently taken that 
their judgments should be docketed, and 
their executions issued, a few minutes in ad- 
vance of those of Harwood and Stone, al- 
though the services on which the judgments 
were entered were all made at the same 
time. Indeed, this matter of preference, 
even between those four judgment creditors, 
seems to have been carefully regulated and 
guarded. Gardner was the favorite; Sco- 
ville came next, Stone next, and Harwood 
the last of all. Consequently, Gardner's 
judgment was docketed one minute before 
that of Scoville, so as to give him a prefer- 
ence as against Morse's real estate; that of 
Scoville half an hour before that of Stone; 
and that of Stone one minute before that 
of Harwood; and the executions in Gardner 
and Scoville's cases were delivered to the 
sheriff ten minutes before the executions in 
the cases of Stone and Harwood. 

The levying of the attachments in these 
cases did not secinre the desured preferences 
to these favored creditors as against pro- 
ceedings in bankruptcy commenced within 
four months after such levy, although it was 
only by such proceedings that the lien of 
such attachments could be dissolved, and 
then: object defeated. To ftilly secure a 
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preference, a levy on final executions on 
judgments obtained after personal service 
upon the defendant, or his appearance in 
the suits, was necessary; but a volimtary 
appearance, without such previous service, 
would, of itself, be almost certain to defeat 
the attempt to secure such preferences. This 
was doubtless well known to Ely and Morse, 
as well as to Gardner, and the attorneys of 
Harwood and Stone. Prior to the 30th of 
April, Ely had some correspondence with 
Morse about appearing for him in these 
suits, and had received the summonses whicli 
had been sent to Morse by mail; but this 
correspondence being- privileged, its precise 
contents and exact purpose are unknown. 
But it is apparent that, for some reason, Ely 
decided not to appear in the suits, at least 
before personal service of the summonses 
upon Morse, and that his thoughts had been 
turned towards some other means of secur- 
ing a preference to the parties wbo had 
prosecuted his unfortunate client. When 
this correspondence commenced, or when it 
ended, does not appear; but before the 30th 
of April, and probably before the 29th, Ely 
learned by a telegi-am from Morse himself, 
that the latter would be at Elgin on the 30th, 
althougli Morse swears that he went there 
of his own act, and without communicating 
with any person in relation to his going 
there. Ely then gave notice of that fact to 
the attorneys who had commenced the suits 
against Morse, and he procured from them, 
for the pmrpose of suc'h service, the sum- 
monses which he subsequently served. Ely 
then went with Gardner, and met Morse at 
Elgin. It is assumed that he went there 
to consult Morse in reference to Judge Bowen 
becoming guardian for Morse's children; but 
it does not appear that he had any such con- 
sultation, or why it was necessary or desir- 
able that he should have one. Ely left Gard- 
ner and Morse alone, almost immediatey aft- 
er they met Morse; and although Gardner 
had, within the same month prosecuted 
Morse, and had attached his property in 
two suits which were yet pending, and there 
met him for the &-st time after such suits 
were commenced, it appears that these par- 
ties were careful not to speak of these suits, 
or either of them, during the half hour they 
were together. This silence can only be ac- 
counted for by the supposition that these 
parties understood each other, and deemed it 
most discreet, in view of their common ob- 
ject, to say nothing upon the matters ap- 
parently most likely then to be the subject 
of conversation unless there was some un- 
derstanding that the matter was in the 
hands of Ely, and that it was not discreet to 
interfere with his plans and purposes. ^ 

The proof in reference to the alleged mo- 
tive of Morse in coming momentarily into 
this state;— his yearning after the society of 
his Lockport friends, from whom lie had 
been separated nearly a whole month, one 
of whom had in the meantime attached his 
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property in two different smts, on the ground 
that he had departed from the state with in- 
tent to defraud his creditors, and had not 
mentioned this circumstance dmring their 
half hour's interview, and the other, his 
legal adviser, the day or day before he so 
departed, and who was there at his request 
as his legal adviser in respect to the guard- 
ianship of liis children, but who was pre- 
paring, as it is alleged, in collusion with 
those who had prosecuted his client, and 
charged him with an intent to defraud his 
creditors, to effect a personal service of the 
summonses in those suits, so as to give such 
a-editors a preference against the will of 
Morse* and the proofs in respect to the 
service upon Morse, and what then and there 
occurred,— have already been sufficiently set 
forth. 

When these papers were served, Morse 
efther knew, or by a single glance at them 
might easily have ascertained their charac- 
ter. Though served by his own attorney, 
he made no inqiiiry as to the meaning and 
purpose of such service, and manifested nei- 
ther indignation nor surprise that his own 
attoi-ney and confidential adviser should 
have thus lent himself to the opposing par- 
ties, and by treachery and trick had in- 
duced him ta enter the state in order that 
he might consummate his alleged treachery- 
He does not appear to have made any ef- 
fort to avoid the effect of such service, or 
to have expressed any dissatisfaction with 
the conduct of his attorney. He did not 
seek to avoid the effect of the service by 
voluntarily going into bankruptcy, nor did 
he give notice of this service to any other 
of his creditors in order that they might 
proceed against him in bankruptcy within 
the twenty days allowed for pleading; and 
he does not appear to have consulted with 
any one in regard to any measure to coun- 
teract the efforts of Ely, and of the cred- 
itors by whom he had been prosecuted. 

He was not an ignorant man, unaccus- 
tomed to business, and he had consulted 
counsel upon other and recent occasions. It 
is assumed that he required the legal advice 
of Ely even in his consultation with Judge 
Bowen in regard to the guardianship of his 
children, and unless he was a willing par- 
ticipant in these proceedings, through Ely, 
his attorney, it is passing strange that he 
neither did, nor attempted to do, nor even 
said anything in disaffirmance or disappro- 
bation of the conduct of Ely, nor consulted 
with any one in respect to the measures 
proper to be taken to defeat the purposes of 
those who had prosecuted him. 

"Acta exteriora indicant interiora secreta;"^ 
the law judges of a man's previous intentions 
by his subsequent acts, (Broom, Leg. Max. 
139;) "Omnis ratihabitio retro trahitur et 
mandato priori aequiparatur:" subsequent as- 
sent given to what has already been done has 
a retrospective effect, and is equivalent to a 
previous command, (Id. 380;) "Qui non pro- 
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liibet quod proMbere potest assentire vide- 
tur;" lie who does not prevent that which he 
can prevent is held to assent, (2 Co. Inst. 308;) 
"Qui tacet consentire videtur:" silence im- 
plies consent, and such consent may be in- 
ferred from the parties' subsequent conduct, 
(Id. 360;) "Qui facit per alium facit per se:" 
he who does a thing by another does it him- 
self, (Id, -373,)— are ancient, reasonable and 
well-established legal maxims, and may be 
properly applied in this case. 

If the services made upon Morse on the 
Suspension bridge were brought about by 
the fraud and treachery of his attorney, act- 
ing in collusion with the attorneys of the' 
opposite parties, and in opposition to the 
will of Morse, the supreme court, in which 
the actions were pending, would doubtless 
have set aside the services. Grab. Pr. (2d 
Ed.) 137; Williams v. Bacon, 1 "Wend. 636; 
2 Kent, Comm, 483, note b. Morse, by filing 
his own petition as a bankrupt, might have 
avoided the effect of such services; or he 
might, by communicating the facts to some 
of his other creditors, have enabled them to 
effect the same object by filing a petition 
against him during the twenty days allowed 
him to plead. But he did nothing of the 
kind, and seems to have rested in perfect 
contentment with the preference which he 
supposed Ely had secured to the four cred- 
itors who had prosecuted him. 

In short, the conduct of Morse and Ely, 
before, and at, and after the time of the 
service of the summonses upon Morse, sat- 
isfies me that Ely was acting as the attor- 
ney and agent of Llorse, without special in- 
structions to do certain specific acts, but 
with the understanding and assent of Morse, 
that a preference should, in some way, be 
secured to these judgment creditors; Morse 
relying upon Ely to engineer the matter, 
and consenting to do what Ely requested. 
Ely, when he gave the information of 
Morse's expected visit to Elgin, and obtain- 
ed the summonses, doubtless relied upon 
Morse's willingness to aid his purposes, and 
come momentarily into Niagara county, if 
he requested it, and he expected him to so 
act that these a'editors, and no others, 
should obtain service of their process upon 
Morse. 

The conclusions just stated, were resisted 
by the counsel for the defendants upon the 
ground that they were disproved by the tes- 
timony of Ely and Morse; and it was doubt- 
less upon their testimony that the opposing 
conclusions of the referee were based. But 
their testimony does not fully meet the ques- 
tion, and is not, necessarily, a denial of what 
has been assumed. Their language seems 
to have been well considered, and what they 
have each sworn to in very nearly the same 
language, in respect to the sei-vice of the 
summonses, may be literally true, notwith- 
standing " that Morse desured and intended 
that Ely should in some way secure the 
preference attempted to be given, and there- 



fore accompanied Ely, at his request, until 
he reached the New York portion of Sus- 
pension bridge, to enable Ely to take such 
action as he desired to produce that result. 

These views require a modification of the 
referee's report, but there is, perhaps, no- 
necessity for a formal allowance of the ex- 
ceptions. The second, seventh, eighth and 
tenth exceptions are, however, considered to 
be well taken, and as the allowance of these 
win correct the report so far as it may be 
necessary, the other exceptions may be con- 
sidered as disallowed. 

Of course, under the views already express- 
ed, the plaintiff is entitled to a decree, but 
there is another and most important ques- 
tion involved in the case, upon which, in 
view of its great and general importance, I 
should probably have ordered an argument 
if the plaintifiC had not been entitled to a 
decree upon other grounds. 

It can scarcely be doubted that an act 
which dii'ectly and manifestly tends to de^ 
feat thg pm-poses and policy ol the bankrupt- 
cy act, and which was done in contravention 
of, and with the intention to defeat, such 
purposes and policy is, for that reason, fraud- 
ident and void. "A fraudulent contrivance," 
said Lord Mansfield in Rust v. Cooper, Cowp. 
629, "with a view to defeat the bankrupt 
laws is void, and ann\ds the act." And, in 
Poster V. <5oulding, 9 Gray, 50-52, it was said 
by Thomas, X, after quoting the above lan- 
guage of Lord Mansfield: "This is well-set- 
tled doctrine, and, diligentiy and faithfully 
applied, would defeat most of the contriv- 
ances and indirections by which the just and 
equal operation of the insolvent laws is pre- 
vented." And see the cases cited by Judge 
Thomas, on page 53. 

In this case the acts of Morse, upon which 
the attachments issued against him in favor 
of the defendants, were acts of bankruptcy 
under the bankruptcy act, and in the case of 
Shawhan v. Wherritt, 7 How. [48 U. S.] 627, 
Mr. Justice Grier, in delivering the unani- 
mous opinion of the supreme coiu:t of the 
United States, said: "The chief and impor- 
tant question involved in this case is wheth- 
er the appellants, after an act of bankrupt- 
cy, of which they had full knowledge, could, 
by proceeding in a state court, obtain a valid 
lien and seize the property of the bankrupt 
to the exclusion of his other creditors, or 
whether such a proceeding would not be a 
fraud on the bankrupt law, and therefore- 
void." 

In discussing that question he further said^ 
among other things: "The acts thus enumer- 
ated (acts which were deemed acts of bank- 
ruptcy under the act of 1841, [5 Stat. 44oj) 
are usually termed acts of bankniptcy, and, 
may be considered as tests of insolvency,, 
showing conclusively the inability of the- 
trader to pay his debts, or carry on his trade. 
The policy and aim of bankrupt laws are to- 
compel an equal distribution of tht^ assets 
of a bankrupt among all his creditors. 
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Hence, "when a merchant or trader, by any of 
these tests of insolvency, has shown his in- 
ability to meet his engagements, one creditor 
cannot, by collusion with him, or by a race of 
diligence, obtain a preference to the injmy 
of others. Such conduct is considered a 
fraud on the act, whose aim is to divide the 
assets equally, and therefore equitably." 
Again: "A creditor may always recover and 
receive payment of his debt, or security for 
it, from his debtor, unless he has notice or 
knowledge that his debtor has committed an 
act of bankruptcy, and then he is forbidden 
to receive payment of his debt, or to obtain 
any other priority or advantage over the 
other creditors of the bankrupt. And if no- 
tice of this fact to the creditor makes a pay- 
ment by the debtor void, it is obvious that 
a security or priority gained by a suit in a 
state court after such notice could have no 
better claim to protection, for notice of the 
act of banki'uptcy to the creditor is the test 
of mala fides which vitiates the ti'ansaction." 
In Shawhan v. Wherritt, the lien a.sserted 
was based upon the filing of a bill in equity 
against the bankrupt and his assignee under 
a voluntary assignment professedly made for 
the benefit of creditors, and a subsequent de- 
cree upon the bill so filed. The bill was 
"filed on the 2d of May, 1842, and the petition 
an bankruptcy was not filed until the 24th 
of the next September. A decree in favor 
of the complainants in the state court was 
■entered on the 22d of the succeeding month 
of October, and on the 4th of the next month 
the adjudication in bankruptcy was made in 
the banki'Uptcy court. The bill of the as- 
signee in bankruptcy, under which the deci- 
sion of the supreme cotu^t of the United 
States was made, was not filed until August, 
1843. The bill was filed in the district com"t, 
and that court entered a dea'ee in favor of 
the complainant. This decree the circuit 
court affirmed on appeal in November, 1844, 
[Shawhan v. Wherritt, Case No. 12,728,] and 
the decision of the circuit com't was afSi-m- 
ed by the supreme court in 1849. The ease 
was ably argued in that coin*t, and the opin- 
ion of Mr. Justice Grier appears to have had 
the full concurrence of all the judges of that 
•court. 

The lien asserted in that case was based 
•upon proceedings in equity, and the liens as- 
serted in this case are based upon proceed- 
ings at law. That case arose under the act 
of 1841, and this under the act of 1867. But 
I have not been able to discover, in the rea- 
soning of Mr. Justice Grier, or in the some- 
what different language of the tw^o acts, any 
ground for assuming that the liens insisted 
upon in this case are not void under the de- 
cision made in the case of Shawhan v. Wher- 
ritt. Indeed, the learned judge of the south- 
ern district of New York, in his well-consid- 
ered opinion in the Case of Black and Secor, 
[Case No. 1,457,] applied the doctrine of 
Shawhan v. Wherritt, in a case where the 
creditor had obtained a judgment, execution 



and levy by the neglect of the bankrupt to 
file a voluntary petition in bankruptcy, and 
he declared that the doctrines of Shawhan 
V, Wherritt, held to be applicable to the act 
of 1841, are much more applicable to the act 
of 1867. The Case of Black and Secor is, 
in fact, an authority in point against the de- 
fendants, and there are other cases which 
tend to support the same docti'ine. In re 
Belden, [Case No. 1,240;] In re Black and 
Secor, [Id. 1,458;] Fitch y. McGie, [Id. 4,835;] 
In re Wells, [Id. 17,388.] 

The plaintiff will have a decree in accord- 
ance with this opinion. 
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In re BEATTY et al. 

[3 Ben. 233; ^ 2 N. B. R. 5S2, (Quarto, 177;) 1 
Chi. Leg. News, 326.] 

District Court, S. D. New York. May 8, 1869, 

Bankkuftcy — Discharge — Losses in Specdla- 

TIOX. 

Where bankrupts appeared to have lost, in 
twenty-one months, a capital of $120,000, and 
were left with debts to the amount of $200,- 
000, and it appeared that they had trusted 
their business almost exclusively to an uncle, 
in whom they had confidence, and who was 
able to make them believe that they were 
making large profits in buying and selling 
ships, and who, by this means, cheated them, 
leaving them with a claim against him of $640,- 
000, on which nothing could he realized: Held, 
that, on all the facts, it sufficiently appeared 
that the bankrupts had not been in any com- 
plicity with their uncle, in deft-auding their 
creditors, but had been themselves defrauded, 
and that discharges would be granted to them. 

[Cited in Re Antisdel, Case No. 490.] 

[In bankruptcy. Petition by Robert W. 
Beatty, John 0. Beatty, and George R. Beat- 
ty, bankrupts, for discharges. Granted.] 

James Emott, 0. A. Seward, and Converse 
& Lyman, for bankrupts. 

G. M. Speir and C. E. Pratt, for opposing 
creditors. 

BLATCHFORD, District Judge. I have 
examined, with care, the voluminous testi- 
mony and exhibits in this case, with the as- 
sistance of the briefs fm-nished by the respec- 
tive counsel. The bankrupts have, in my 
judgment, made a full and correct exhibition 
of all their dealings, and, although their 
books, as kept by them during the time they 
were in business, which was before the pas- 
sage of the bankruptcy act, [14 Stat. 517,] 
were not kept in the form which the most cor- 
rect system of book-keeping would sanction, 
yet enti'ies are found therein covering, with 
minuteness of detail, all their transactions, so 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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that those transactions have all been laid 
"bare by reference to the books. I cannot see 
any evidence of an intention to mislead or 
-deceive any one by the manner in which the 
books were kept. Their transactions with 
their omcle, Thomas H. Armstrong, whereby 
all the capital, $120,000, which they put into 
their firm, and all the profits they made and 
realized from their legitimate business of 
dealing in teas, and all the money they bor- 
rowed from other parties, were wasted and 
lost in the short space of twenty-one months, 
leaving them insolvent, with an indebtedness 
due by them of over $200,000, and with 
scarcely any property, except a claim against 
Armstrong for over $640,000, sufficiently ex- 
plain why they were ruined. I see, in these 
ti-ansactions, a haste to be rich by illegitimate 
means, and a greed of gain, on the side of 
the bankrupts, which, favored by the rela- 
tionship of Armstrong to them, led them to 
trust him with all the money and obligations 
he asked for, on such representations as he 
■chose to make, without any investigation by 
them, or any attempt to verify the truth of 
his statements; and, on the part of Arm- 
strong, one of the most formidable and suc- 
<:essful swindles of the time. But I see no 
complicity in fraud between Armstrong and 
the bankrupts. Armstrong was engaged all 
the time, knowingly, in cheating the bank- 
rupts, and they were engaged aE the time, 
negligently, but unlmowingly, in aiding him 
to cheat themselves. The effect of the trans- 
actions was to deprive them of all means of 
paying their creditors; but I see no evidence 
■of any fraud on their part On the contrary, 
they were defrauded by Armstrong. 

It would seem, on general principles, to be 
hardly credible, that a swindle of the char- 
acter of that perpetrated by Armstrong, so 
transparent in some of its features, could 
have been carried on through a period of Sev- 
eral months, without being detected by per- 
sons of ordinary intelligence. But his rela- 
tionship to the bankrupts, and their terms of 
Intimacy with him, and the fact that they 
must have thought, if they believed what 
Ai'mstrong told them, (and everything shows 
that they did,) that they were maldng, and 
not losing, money all the time, accoimt, in a 
great measure, for what would otherwise 
seem incredible. It is, indeed, hard to be- 
lieve that they could have supposed that they 
had $040,000 worth of ships, with which they 
woi-e playing as with dice, while, at the same 
time, they gave no attention to the condition 
or whereabouts of any of the ships. But this 
is, perhaps, explainable on the ground, that 
the ships were, aH through, to them a mere 
matter of purchase and sale, and not at all a 
matter of employment in trafiic. None of 
them were understood to be held over a few 
days. Instead of being ships, they might as 
well have been fancy stocks, or merchandise 
of any kind. The whole thing, even as the 
bankrupts viewed it, was a mere gambling 
transaction, outside of their legitimate busi- 



ness, which they left to be managed by Arm- 
strong, As it existed, in fact, it was a coin- 
age of Armstrong's brain, the bankrupts be- 
lieving all that he told them, and giving him 
such moneys and securities as he asked for, 
to carry out his represented traffic in ships, 
and receiving from him such moneys as he 
chose to pay them, and leaving in his hands, 
invested in the ships, as they supposed, all 
that he represented to be so invested, and 
making such entries in their books as corre- 
sponded with their dealings with Armstrong, 
and with his representations as to such in- 
vestments. It turned out, on the part of the 
bankrupts, to have been credulity and mis- 
placed confidence, superinduced by the spirit 
of speculation; but, after all, it differed but 
little from what, though, perhaps, on a sinall- 
er scale, and in different forms, transpires 
daily, in a community where men are not sat- 
isfied with slow and certain gains. 

The disposition made by the bankrupts of 
their tangible property, when they failed on 
the 1st .of April, 1806, was not illegal at the 
time, nor invalid, -nor tainted by fraud. 
There is nothing to impeach the bona fides of 
the debts in payment of which such property 
was appropriated. The chai*ge of willful false 
swearing by the bankrupts in these proceed- 
ings, is not sustained. Nor are any of the 
specifications supported. Discharges mtist be 
granted to all three of the bankrupts. 
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BEATTY V. The BROOKLYN. 
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BEATTY V. The BROOKLYN. See Case No. 
1,938. 

BEATTY, (BUCKLEY v.) See Case No. 2,- 
091. 

BEATTY, (CLEMBNTSON v.) See Case No. 
2,884. 

BEATTY, (GEORGETOWN v.) See Case 
No. 5,344. 

BEATTY, (HELLEN v.) See Case No. 6,- 
336. 

BEATTY, (KURTZ v.) See Case No. 7,950. 

BEATTY, (OFPUTT v.) See Case No. 10,- 
■448. 
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BEATTY V. VAN NESS. 

[2 Cranch, O. C. 67.]^ 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Practice— Filing Plea op Limitations after 
Rule-Dat. 

The coxirt will permit the plea of limitations 
to be filed after the rule-day, upon an affidavit 
showing it to be a fair defence under the cir- 
cumstances of the case. 

^[Reported by Hon. William Cranch, Chief 
Judge.] 
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At law. Assumpsit [by Beatty's adminis- 
trator against Van Ness, administrator of 
Burnes] for money had and received, brought 
under the act of Maryland of 1791, (chapter 
45, § 5,) to try the title to some city lots 
claimed by plaintiff's intestate. 

The defendant, after the rule-day, moved 
to file the plea of limitations, upon his af- 
fidavit that he ordered the pleas to be filed 
by his attorney before the rule-day; that this 
attorney was absent attending the trial of 
Wilkinson; that Burnes had been in pos- 
session more than twenty years, &c. 

THE COURT, (nem. con.,) upon this af- 
fidavit, permitted the plea to be filed, consid- 
ering it a fair defence under the circum- 
stances. 

[NOTE. Upon the trial of this cause, the 
jury found a verdict for defendant, and, on writ 
of eiTor, the supreme court affirmed the judg- 
ment of the circuit court, treating the case upon 
its merits, Beatty v. Burnes, 8 Oranch, (12 U. 
S.) 98.] 

BEATY, (KNOWLES v.) See Case No. 7,- 
896. 

BEATY. (UNITED STATES v.) See Case No. 
14,555. 

BEAUREGARD, (CASE v.) See Case No. 
2,487. 
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The BEAVER. 
[2 Ben. 118.]^ 

District Court, S. D. New Yorii. Jan. Term, 

1868. 
Collision off Quarantine — Vessel at Anchok. 

1. Where a vessel at anchor is struck by one 
in motion, the presumption of law is, that the 
collision is caused by the negligence of the lat- 
ter, unless the former is anchored in an im- 
proper place. 

2. Where a brig came into New York harbor 
from sea, and anchored, in a strong wind and 
heavy sea, about 400 feet to windward of an- 
other vessel which was already anchored, drop- 
ping but one anchor, and was left without a 
sufficient watch on deck, and, the wind and sea 
increasing, her chain parted, and she drifted 
down upon the other vessel, which had paid out 
all the chain possible, to avoid her as she drift- 
ed, and her other anchor was not dropped till after 
she was afoul of the other vessel: Held, that 
the brig was in fault in anchoring where she 
did, under the circumstances, and in not having 
a proper watch, and in not dropping a second 
anchor when the wind and sea increased; and 
that she was liable for the damages. 

In admiralty. 

W. R. Beebe and A. J. Heath, for libel- 
lants. 
Stevens & Reymert, for claimants. 

BLATCHFORD, District Judge. This is a 
libel for a collision which took place about 
six o'clock in the morning of the 16th of 

1 [Reported by Robert D. Benedict, Esql., and 
here reprinted by permission.] 



August, 1867, at the Quarantine ground in 
the lower bay, in the harbor of New York,^ 
between the brig Julia F. Carney, owned by 
the libellants, and the brig Beaver. The 
Julia F. Carney was at anchor, and had ar- 
rived from Havana four days previously. 
The libel alleges, that the Beaver came in 
from sea during the night before the col- 
lision, with a strong southerly and easterly 
breeze, and anchored too near to the Julia 
P. Carney, with only one anchor out, her 
port anchor, and directly to the windward 
of and ahead of the Julia P. Carney; that, 
at about sis o'clock the next morning, the 
wind continuing to blow a fresh breeze from 
the south and east, the Beaver struck adrift, 
and dragged afoul of the Julia P. Carney^ 
carrying away her bowsprit and all her head 
gear, and otherwise seriously damaged her; 
that the Beaver had not at the time a proper 
lookout and watch; and that the collision 
would not have occm-red if the Beaver had 
been properly and safely moored a proper 
distance from the Julia P. Carney, or had 
suffered her other anchor to run when she- 
first began to drift, or if her braces had been 
promptly checked so as to give her the prop- 
er sheer. 

The answer avers, that the Beaver arrived 
in port from sea at about one o'clock in the- 
morning, in charge of a duly licensed pilot, 
who anchored her at the lower Quarantine 
by a good and sufficient anchor and chain 
cable, about four hundred feet du-ectly ahead 
of the Julia P. Carney, in the tide way of the- 
anchorage ground; that, by the force of the 
wind and sea, the chain cable of the Beaver 
parted, and she struck adrift; that her crew 
immediately thereafter let go another anchor 
with a sufficient chain cable; that, by force- 
of the winds and waves, and not by any 
negligence, she was driven against the Julia 
F. "Carney; that the collision was the result 
of an inevitable accident; that, when the- 
Beaver struck adrift, the watch on the Julia 
P. Carney had notice thereof, and were hail- 
ed by the crew of the Beaver to pay out 
chain, and had lime and room enough to- 
do so, but failed to do so; and that the col- 
lision was caused by such failure. 

As the Julia P. Carney was at anchor, and 
was run into by the Beaver while the Beaver 
was in motion, the presumption of law is 
that the collision was caused by the fault 
of the Beaver, unless the Julia P. Carney 
was anchored in an improper place. 1 Pai-s. 
Mar. Law, bk. 1, c. 7, p. 201, note 8, and 
cases there cited. It is not shown that it 
was improper for the Julia P. Carney to 
anchor where she did anchor. No such de- 
fence is set up in the answer, and there is 
nothing in the evidence to warrant any sug- 
gestion of the kind. It is uieumbent, there- 
fore, on the Beaver to establish that the col- 
lision was not caused by her fault. 

I think that the evidence, instead of es- 
tablishing a case of inevitable accident or 
vis major, shows that the collision was oe- 
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casioned by the fault and negligence" of the 
Beaver. She anchored, in a strong wind and 
a heavy sea, within four hundred feet, ac- 
cording to the statement in the answer, of 
the Julia F, Carney, and du-ectly ahead, and 
to the windward, of her, in the tide way. 
She had only her port anchor out, and, as 
the wind and sea increased, she did not 
put out another anchor. The chain cable of 
her port anchor parted, and she began to 
drift. The tide was flood. The parting 
took place under water near the anchor, 
and the fact of such parting was not known 
until the day after the collision. The crew 
of the Julia F. Carney, seeing the Beaver 
drifting toward their vessel, paid out all the 
chain they could to their own anchor,, in a 
prompt manner, but, notwithstanding this, 
the Beaver came broadside on against the 
bows of the other vessel, and it was not un- 
til after the collision, that the Beaver's star- 
board anchor was run out. It was negli- 
gence in the Beaver to anchor so near to the 
Julia F. Carney, and not to put out another 
anchor when the wind and the sea increas- 
ed. The Yolcano, 2 W. Rob. Adm. 337; The 
Massachusetts, 1 W. Rob. Adm. 371; The 
Northampton, 1 Spinks, 152. It was also 
negligence in her not to have got out her 
second anchor in season to have avoided the 
collision. This, on the evidence, might have 
been done by prompt action on her part. 
The reason why it was not done is shown by 
the evidence to have been because there was 
no sufficient watch on the deck of the Bea- 
ver, the drifting of the vessel having been 
discovered by the cook of the Beaver, who 
was on deck, and announced it to the mas- 
ter. There was no person but the cook on 
the deck of the Beaver at the time, and there 
had not been for some time before. The col- 
lision might have been avoided by ordinary 
care and skill and common foresight on the 
part of those in charge of the Beaver. If 
there were in the case nothing but the mere 
parting of the cable, unattended by any con- 
tributory negligence, the case might be dif- 
ferent 

There must be a decree condemning the 
Beaver, with a reference to a commissioner 
to ascertain and report the damages caused 
to the libeUants by the collision. 



Case No. 1,S00. 

The BEAVER. 

[8 Ben. 594.]^ 

District Court, E. D. "New York. Dec. Term, 
1876. 

Pbactiob in At>mibaltt — Exceptions to Ru]> 
ikgs of commissionek. 

1. Objections taken to the rulings of a com- 
missioner, as to the admission of evidence in 
the course of a reference to ascertain damages. 



* [Reported bv Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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may he brought up for review on exceptions, 
after the report is made, or, if necessary, may 
be. brought up on a certificate of the commis- 
sioner pending the reference. 

2. The case of The Transit, [Case No. 14,- 
138,] criticised. 

In admiralty. 

■ Scudder & Carter, for libellant. 

Beebe, Wilcox & Hobbs, for claimant. 

BENEDICT, District Judge. A question of 
practice bas been raised in this case which 
I supposed to have been long considered 
settled. It is, whether upon a reference in 
an admiralty cause to a commissioner to^ as- 
certain the amoimt of the damages to which 
a party has become entitied by an interlocu- 
tory decree, it is competent for the commis- 
sioner to rule upon objections taken to the 
admission of testimony upon the ground of 
irrelevancy, and whether such rulings can 
be brought up for review on exceptions after 
the report is made. 

Cases may arise where it is proper to take 
the opinion of the court as to the correctness 
of a ruling of the "commissioner at the time 
of the objection, as for instance when the 
commissioner excludes evidence offered to be 
^venby a witness about to go to sea or when 
the testimony may be lost if not then taken. 
In such a case an immediate decision of the 
court may be obtained by means of a cer- 
tificate of the commissioner as to his ruling. 
But bere no facts are stated showing any 
necessity for taking the opinion of the court 
upon a certificate of the ruling that is object- 
ed to. In the absence of any such facts the 
proper practice is for the commissioner to 
proceed to a report, which, with the evi- 
dence and the rulings of the commissioner 
upon the objections taken to tbe admission 
of evidence, can be brought before the court 
upon proper exceptions taken to the conclu- 
sions of the report and to such rulings of the 
commissioner as were objected to at the 
time. In this way the reference can proceed 
to a termination without delay being caused 
by objection to testimony, and so the cause 
have dispatch without injustice. This course 
has often been pursued. To hold that every 
objection to evidence taken before the com- 
missioner has the effect to stop the refer- 
ence and transfer the cause into court, to 
await the determination of the court upon 
the objection taken, would go far to render 
such references a means of delaying, instead 
of furthering, the disposition of the cause. 

The case decided by Judge Blatchford— 
The Transit, [Case No. 14,138]— to wliich ref- 
erence is made, I do not consider to be in 
point. In that case the exceptions appear to 
have been to the report alone and excep- 
tions to the rulings as to the admission of 
evidence do not appear to have been taken 
at the time. If it was intended to decide 
that the correctness of the commissioner's 
rulings upon evidence could in no case be 
examined into after report made, I cannot 
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agree with it. The following cases show a 
different rule: The Commander in Chief, 1 
"Wall. [68 U. SJ 44; The Trial, [Case No. 14,- 
170;] Holmes v. Dodge, [Id. 6,637.] 

The order must be to the commissioner to 
proceed with the reference in accordance 
with the practice here indicated. 



BEAVER COUNTY, a\^OODHULL v.) See 
Case No. 17,974. 



Case ISTo. 1,201. 

BEAVERS V. The NORTH AMERICA. 

[N. Y. Times, Jan. 17, 1855.] 

District Court, S. D. New York, 

"CoLLisioK— TOM'S IS Hudson River — ^Lookout — 
Mutual, Fault. 
[The failure of a vessel to keep a proper 
lookout is prima facie evidence that an ensuing 
collision was caused by such neglect. The 
Genesee Chief, 12 How. (53 U. S.) 443, fol- 
lowed.] 

[In admiralty. Libel by George W. Bea- 
vers against the steamboat North America 
for collision. Decree for libellant 

Owens, Betts & Vose, for libellant 
Sanford & Porter, for claimant. 

Before INGERSOLL, District Judge. 

This suit is brought by the owner of the 
barge Nancy F. Beavers, to recover dam- 
ages for injury sustained by her in a colli- 
sion with the steamboat on the Hudson river. 
The collision happened just below Magazine 
Point, about 12 o'clock on the night of June 
13th, 1853. The barge was in tow of the 
steamboat Belle, which was coming down 
from Albany with a tow of twenty-six loaded 
l>arges and canal boats. Three of the barges 
were ranged on each side of the Belle, the 
Nancy F. Beavers being the outside one on 
the larboard side. The Belle rounded Mag- 
azine Point at a short distance, and intended 
to keep the east side of the river, down to 
West Point, and to pass the North America 
on the left. Such a comrse of navigation is 
usual for steamboats coming down with a 
heavy tow on the ebb tide, but with a flood 
tide they keep on the west shore. The evi- 
dence was conflicting as to the state of tide 
at this time. 

HEUD BY THE COURT, that the North 
America had no sufficient outlook, according 
to the rules laid down by the supreme court 
in the case of St John v. Paine, 10 How. [(51 
U. S.) 557,] and the case of The Genesee 
Chief, 12 How. [(53 U. S.) 443,] and this is 
therefore prima facie evidence that the col- 
lision was caused by fault on her part. 

That the evidence, as given, does not re- 
but this prima facie case, but rather 
strengthens it If she had had sucli an out- 
look, the probabiliiy is that she would have 
discovered, and been able to rectify, the mis- 
take of the pilot of the North America, as to 
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the lights, in season to have avoided the col- 
lision. 

That on the evidence, the tide was flood, 
and the navigation of the Belle on the east 
side of the river was therefore erroneous 
and a fault on her part 

That the collision was occasioned by the 
joint fault of the two steamers, and the dam- 
ages sustained by the libellant must there- 
fore be apportioned. Reference, therefore, 
to a commissioner, to ascertain the amount 

Case No. 1,203. 

BEBEE et al. v. MOORE. 

[3 McLean, 387.] ^ 

Circuit Court, D. Illinois. June Term, 1844. 

Guaranty— CoxsinERATioN— Demand— EviDExcE. 

1. A guaranty must have a consideration to 
support it. 

2. If given at the time the contract to which 
It relates, was entered into, the consideration 
will be found in the contract. But if entered 
mto subseoLuent to the contract, it must be 
founded on a valuable consideration. 

3. A receipt of a warehouse man, that he 
holds one hundred and fifty barrels of flour, 
subject to the order of A. B. mav be explained 
and impeached, if A. B. has made no advance, 
nor incurred any responsibility on account of it. 

4. To charge a guarantor, on his principal's 
failure to deliver flour, &c. a demand of the 
article when due must be made, and a reason- 
able notice of failure given to the guarantor. 

[At law. Action upon a contract of guar- 
anty by Beebe & Brothers against Francis? 
Moore.] 

Mr. Johnson, for plaintiffs. 
Mr. Logan, fdr defendant 

OPINION OF THE COURT. This action 
is founded upon the following guaranty: 
"Quiney, January 23d, 1844. I hereby guar- 
antee to Beebee & Brothers, of St Louis, the 
delivery to them of eight hundred barrels of 
superfine flour, for account of D. G. Whit- 
ney, of this city, and to be manufactured at 
his mill, and to be sold by Beebe & Brothers, 
for his account; said delivery to be completed 
1st of April nest." Signed by defendant 

The third count in the declaration states, 
"in consideration that the plaintiffs woifld, 
at the special instance and request of the 
said defendant advance and pay to one G. 
D. Whitney, a certain sum of money, to wit: 
the sum of five dollars upon each and every 
barrel of flour, &c.; eight hundred to be 
delivered," «&c. Under the practice author- 
ised by the statute of Illinois, a motion is 
made to strike out this count on the ground 
that there is no consideration averred to sup- 
port the guaranty. A guaranty must have 
a consideration to support it. If the con- 
tract of guaranty be entered into at the time 
of the contract to which it relates, so as to 
constitute a part of the consideration of that 



^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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contract, it is sufficient But, if the guar- 
anty be subsequent to the contract, there 
must be a distinct consideration to support 
it The understanding of the defendant Tvas 
founded upon the agreement by the plaintiffs 
to pay to Whitney five dollars for every bar- 
rel of flour, &c. Now this Is a valid con- 
tract One party agrees to deliver a certain 
number of barrels of flour to the other, and 
that other to pay so much per barrel for 
the flour delivered. This is a binding con- 
tract; it is sufficiently alleged in the count, 
and the motion to strike out is overruled. 
On the same day of the guaranty, it was 
proved a draft was drawn on plaintifCs for 
eight hundred and seventy-four dollars, by 
Whitney, which was subsequently paid. As 
the drawing of this draft and the guaranty 
bear date on the same day, the inference is 
a reasonable one, that the draft was drawn 
and accepted on the assurance the guaranty 
afforded, and this constitutes a considera- 
tion. 

As an original ground of action against 
the defendant, unconnected with the guar- 
anty, the following receipt was given in evi- 
dence: "Quincy, February 26th, 1844. Re- 
ceived of D, G-. Whitney, in store, at his 
warehouse, one hundred and fifty barrels of 
superfine flour, which is to be held subject 
to the order of Beebee & Brothers, of St 
Louis. Signed, Francis Moore.*' A deposi- 
tion was offered to contradict this receipt 
which was objected to, on which the judges 
were divided; the circuit judge being favor- 
able to the admission of the evidence, and 
the district judge against it On the same 
day of the date of the above receipt a bill 
was drawn on the plainti^s, by Whitney, 
for four hundred dollars, payable ten days 
after date, which the plaintiffs refused to 
pay. The evidence to impeach the receipt 
would be inadmissible, if the plaintiffs had 
incurred any responsibility or done any act 
on the credit of it; but as there is no such 
evidence produced, or any such ground as- 
sumed by the counsel, the circuit judge held 
the receipt might be explained or impeached. 
This is the common principle which applies 
to receipts. The fact of refusal -by the plain- 
tiffs to pay the draft on the credit of this 
flour, shows the nature of the transaction. 
It does not in fact appear, that the plain- 
tiffs had any other interest in this flour, than 
to sell it as commission merchants— never 
having made any advance on i1^ or in any 
way received prejudice by it 

The proof showed that the one hundred 
and fifty barrels had not been delivered, and 
the court instructed the jury that this re- 
ceipt laid no fotmdation for a recovery, im- 
less some advance on it had been made by 
plaintiffs, or some responsibility had been 
incurred by them. And the court instructed 
the jury, that to charge the guarantor, a 
demand of the flour on the 1st of April, and 
a reasonable notice of a failure to deliver 
it to the guarantor, must be proved. That 



the place where the flour was to be delivered 
by Whitney, not being specially named in 
the contract, it would be for the jury to de- 
termine the place from the circumstances of 
the case. That the usual place of delivery, 
if no facts were proved to control it, would 
be the mm of Whitney, at Quincy, and that 
if the jm-y should find that was the place of 
delivery, the demand was sufficient. Ver- 
dict &e. 



Case ]Sro. 1,203. 

The BEGHBRDASS AMBAIDASS. 

[1 Lowell, 569;^ 6 Am. Law Rev. 74.] 

District Court, D. Massachusetts. April Term, 
1871. 

Admiralty— JuRTSDicTiox—FoBEiGK Seamen— 

Protest of Consul. 
A libel brought in the United States against 
a British vessel for wages, by British sailors 
shipped for a voyage ending in a home port, 
will not be entertained, against the protest of 
the British consul, in the absence of special cir- 
cumstances, such as a clear deviation from the 
voyage described in the articles, cruelty, or the 
breaking up of the voyage, although the court 
may doubt the validity of the articles. 
[Oited in The Pawashick, Case No. 10,851: 
The Carolina, 14 Fed. 426; The Lilian M. 
J}sus, Case No. 8,346; The Belgenland, 
114 If. S. 364. 5 Sup. Ct 864.] 

In admiralty. Libd. by the crew of the 
British ship Becherdass Ambaidass, allegmg 
that they shipped at Liverpool in November, 
1869, for a voyage to the East Indies, and 
thence to Boston; that the ship arrived in 
safety at this port in February, 1871, where 
the libellants' services terminated, and they 
became entitled to their wages as fully stated 
in their schedule. H. B. M. acting consul at 
Boston protested against the court taking ju- 
risdiction of this cause, for the reasons that 
the libellants signed shipping articles in a 
usual form approved and used in the govern- 
ment shipping offices, and for a voyage not 
yet ended; that by the merchant shipping act 
of Great Britain, seamen are not permitted 
to sue in foreign ports unless duly discharged 
there, or so ill-treated as to be put in fear of 
their lives; that neither alternative applies to 
these libellants, and that it will be for the ad- 
vantage of both parties to remit them to theur 
home tribunals. The master by his answer 
reiterates the same grounds of objection, and 
adds a description of the voyage from the ar- 
ticles, as follows: "From Liverpool to Bom- 
bay, and any ports and places in the Indian, 
Pacific, and Atlantic Oceans, and China and 
Eastern seas, thence' to a port for orders, and 
to the continent if required, and back to a 
port of final discharge in the United King- 
dom, term not to exceed three years." The 
shipping articles on inspection agreed with 
the master's answer, and the libellants ad- 
mitted that their description of the voyage in 



^[Reported by Hon. John Lowell, LL. D., 
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the libel was not the true one, and prayefl 
leave to amend by alleging that they were 
brought to Boston against then- will. No ob- 
jection was made to allowing such an amend- 
ment; but none such was made and sworn 
to. 

G. O. Shattuck and O. W. Holmes, Jr., for 
claimant 
G. G. Thomas, for libellants. 

LOWELL, District Judge. Tlie law is well 
settled in England and America, that courts 
of admu-alty have jm-isdiction of suits by 
foreign seamen for their wages against a 
foreign ship, or her master or owners who 
are found within the territorial limits of the 
jm-isdiction of the court As early as 1795, 
Judge Peters thus stated Ms practice: "I 
have avoided taking cognizance, as much as 
possible, of disputes in which foreign ships 
and seamen are concerned. I have in gen- 
eral left them to settle their differences be- 
fore their own tribunals. On several occa- 
sions I have seen it a part of the contract 
that the mariners should not sue in any other 
than their own courts; and I consider such a 
contract lawful," &c. He adds, that where 
the voyage is ended or broken up here, and 
no treaty or compact prescribes the mode of 
proceeding, he had permitted such suits to be 
brought: The Oatharina, [Case No. 13,949.] 
He makes a very similar statement in The 
Forsoket [Id. 17,682.] And there is no sub- 
stantial change since that time. See The 
Jerusalem, [Id. 7,293;] Taylor v. Carryl, 20 
How. [61 U. S.] 611, per Taney, C. J.; The 
Maggie Hammond, 9 Wall. [76 U. S.] 452, per 
Clifford, J. 

These three cases do not decide the very 
point, but they contain dicta of great weight, 
and the decisions are in conformity with 
them: Patch v. Marshall, [Case No. 10,793;] 
The Gazelle, [Id. 5,289;] The Havana, [Id. 
6,226;] Davis v. Leslie, [Id. 3,639;] Gonzales 
V, Minor, [Id. 5,530.] And there are many 
similar eases in which the rule is shown to 
be that the admiralty court has jm-isdiction, 
but has a discretion whether to exercise it or 
not. It is not possible, of course, to lay down 
a precise rule to govern even the sound and 
judicial discretion of a court in futm-e cases. 
Tliose in which actions have been maintained, 
against objection by the defendants or claim- 
ants (leaving out of view for the present the 
protest of the consul or minister), are whei-e 
the voyage ends here by its own terms, and 
the wages are due here; where it has been 
wholly broken up by a sale of the ship, 
whether voluntarily or under legal process; 
where the ship is so unseaworthy that The 
crew are not bound to go in her; where they 
have been forced to leave her by the cruelty 
of the master. 

It has been doubted whether a seaman dis- 
charged here by his own consent, should be 
permitted to sue, and whether a deviation by 
the master would be good ground for taking 



jurisdiction. On this last point, see Morau 
V. Baudin, [Case No. 9,785,] The St Oloff, [Id. 
17,357,] for, and Davis v. Leslie, [Id. 3,639,] 
and Bucker v. Klorkgeter, [Id. 2,083,] against, 
suits being sustained, the latter being dicta 
by Judge Betts, in which he expresses the 
opinion that the cases in Pet. Adm, [Cases 
Nos. 9,785 and 17,357] are not weU decided. 
His ground is, that the very question of devia- 
tion may present all the difficulties of ascer- 
taining the foreign law and applying it to the 
contract that induce the courts to decline the 
jurisdiction of questions arising dm-ing the 
com-se of a still unfinished voyage. My own 
opinion is, that a plain departure from an ad- 
mitted voyage absolves the crew from their 
engagement by the general maritime law, 
and authorizes ttiem to leave the vessel at 
any port where the only inconvenience to the 
master wiU arise from the necessity of hiring 
a new crew, even at higher wages; and that 
the decision in the former of the two cases 
cited from 2 Pet. Adm. [Moran v. Baudin, 
supra,] where it is shown that the crew had 
been taken on voyages they had never agreed 
for, was clearly right Such seems to be the 
opinion of Mr. Parsons, 2 Pars. Shipp. 227, 
and Judge Betts's dicta must be taken, not as 
announcing any general rule, but rather as 
suggesting important exceptions to a sound 
rule. There are such exceptions no doubt to 
any rule that may be attempted to be made. 
A seaman .discharged here may yet have 
boimd himself by a valid contract not to sue 
here; or we may be bound by treaty not to 
entertain the suit; or an offer may be made 
to return destitute seamen to their home, 
which the court may think they ought to ac- 
cept, &c. Subject to such exceptions, I con- 
sider deviation may be a ground for discharg- 
ing the crew and ordering their wages to be 
paid to them, and this upon plain grounds of 
justice of universal authority. 

This is not a case of deviation, strictly so 
called. The crew in their sworn libel say 
they were to come to Boston, and that the 
voyage was to end here. It is admitted now 
that the voyage was not to end here, and 
it is said, though not verified by oath, that 
they were brought here against their will. 
If this were so, the men must certainly 
have known it when they filed their libel, 
and should have alleged it, so as to put it in 
issue. As the case stands, I cannot take this 
fact for granted. The voyage described in 
the articles is broad enough to include Bos- 
ton wifhin its tePms, and the contract seems 
to have been fully read and explained to 
the crew, and I understand the real objec- 
tion relied on by the libellants is, that the 
articles are void for uncertainty. That is a 
point which has often arisen in this com't; 
and, so far as our own statute is concerned, 
it is settled that such a description is too 
vague. This is not denied by the claimant, 
nor does he hesitate to admit that the de- 
cisions of the high com-t of admiralty, so far 
as any such have been reported, seem to 
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iigree very nearly with the American cases; 
still he insists that I cannot know the Eng- 
lish law, and that he ought to have the right 
±0 take evidence in England concerning the 
present law and practice there, if I take ju- 
risdiction at aU. 

Besides these considerations, there is the 
protest of H. B. M. acting consul, which af- 
firms the validity of the articles, and pro- 
tests that the court ought not to take ju- 
risdiction. Several of the authorities above 
■cited refer to the consent' or dissent of the 
representative of the foreign government as 
Tjeing an important fact, but precisely what 
weight should be given to it is not deJOmed. 
Judge Sprague, in Hay v. The ^loomer, 
[Case No. 6,255,] cited in 2 Pars. Shipp. 229, 
note 2, says: "The usual coiu;se in the case 
of a libel by a foreign seaman against his 
vessel, is to direct the clerk to inform the 
■consul of the government of the pendency 
of the suit, that he may take such notice of 
it as he thinks proper; and unless there were 
strong circumstances in the case, the court 
would not proceed in rem against a foreign 
vessel, without the assent of the commercial 
a'epresentative here of the foreign govern- 
ment of the country where she belonged." 
What circumstances would be strong enough 
to induce action, notwithstapding such a 
protest, is not stated. Judge Peters appears 
to have found such circumstances in The 
St. Oloff, [Case No. 17,357,] where there had 
been both cruelty and deviation. .'So did Mr. 
Justice Curtis, in Patch v. Marshall, [Id. 10,- 
793,] where the defendant appeared to be 
■domiciled in Massachusetts, and the voyage 
was ended there. In a late case in England 
it has been decided in conformity with the 
practice in both countries, that the protest 
of the foreign consul could not bar the ju- 
risdiction; but that it ought to be respect- 
fully considered and weighed together with 
the other facts and circumstances upon 
which the sound discretion of the court must 
be exercised: The Nina, L. R. 2 P. C. 38. 
■See, too, The Golubchick, 1 W. Eob. Adm. 
143; The Milford, Swab. 302; The Herzogin 
Marie, 1 Lush. 292. 

The practice pointed out by Judge Sprague, 
which agrees entirely with the English prac- 
tice as shown by these cases, was not follow- 
•ed in this case, and the consul was not no- 
tified before the warrant issued; and for the 
sufficient reason that the libel says nothing 
about the vessel being foreign, but states 
dimply the case of a voyage ending here, the 
ship earning freight, and the seamen entitled 
to their wages; and not only so, but it in- 
vokes the immediate action of the court on 
the ground that the ship was about to pro- 
ceed to sea within ten days, an allegation 
made under the statute of [July 20,] 1790, 
(1 Stat 134,) which is wholly inapplicable to 
the case of a British crew shipped in Eng- 
land, as these men are now admitted to have 
been. A libel so framed in total disregard of 
the truth of the case is an abuse of the pro- 



cess of the court, and the costs which have 
resulted from it will justly fall on the libel- 
lants if it turns out that no warrant ought 
to have been granted. 

And my opinion is, that justice does not 
require me to take jurisdiction against the 
protest of the consul. That objection has 
weight as showing the opinion of the person 
who is intrusted with the care of British 
seamen, that there is no such hardship in 
this case as required the libellants to be paid 
here rather than at home. His opinion of the 
law too must have some weight, because he 
is in a position to know and act upon it 
often. Nor can I find in the ease any of the 
strong ch'cumstances such as Judge Sprague 
refers to, as requiring the protest to be dis- 
regarded. The libellants do not appear to 
have been brought here against their will, 
and the master professes himself ready to 
carry them home. The time for which they 
shipped has not run out, and no reason is 
given, excepting what under the chrcum- 
stanees of this case may fairly be called the 
technical one, that their contract is null. It 
is the policy of all maritime countries to 
discourage the discharge of their seamen in 
foreign ports, and if the master imdertook- 
to discharge these men here against their 
will, he would be guilty of a misdemeanor 
by the terms of the [British] merchant ship- 
ping act [of 1854, (17 & 18 Vict c. 104, §§ 
200, 207.)] They say it is in then* election 
to be discharged. If this be so, yet there is 
no reason given excepting the strict right, 
and that is precisely what a court of ad- 
miralty does not feel bound to enforce with- 
out .fmther reasons. Reserving, therefore, 
an opinion upon any state of facts not now 
before me, I must say that I do not find here 
any good cause for taking jurisdiction. 

One of the difficulties in the operation of 
the well-estabhshed course of practice is, 
that we are obliged to try the case before 
we can ascertain whether it ought to be tried 
or not, and I find that difficulty somewhat 
embarrassing here, for the facts may not 
have been fully developed in the short hear- 
ing already had. I shall retain the libel until 
the sincerity of the master's professed readi- 
ness to take back the men has been ascer- 
tained; but if the facts turn out to be as they 
now appear, I shall not exercise jurisdiction 
further. Whether I shall do so in any event, 
imless one or more of the crew shall appear 
to have been discharged with the master's 
consent, I do not decide. But in such a case 
as I have sometimes seen, of a master in- 
ducing a crew to desert, and then setting up 
the act in bar of their wages, his consent to 
discharge them might be presumed. 

NOTE, [from original report] In the case 
of The Robert Ritson, [Case No. 11,895,1 de- 
cided soon after The Becherdass Ambaidass, 
it was admitted that the libellants had left the 
port before the ship, -which afterwards proceed- 
ed to complete the voyage described in fiie arti- 
cles. There was, therefore, no offer to take 
back the men, although the master had been 
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willing to do so until they went away. The 
facts were in other respects like those in the 
principal case, and a similar protest was filed 
by the acting consul. The court dismissed the 
libel. 



Case IS'o. 1,S04. 

BECHTEL'S OASE.^ 

District Court, E. D. Pennsylvania. Dee. 16, 
1871; Jan. 29, 1872. 

BANKRaPTOT — Claim of Wife agaisst Hcsba:td'3 

Estate — Husband's Testimony Incompetent — 

EvinBNCE — Limitations. 

[1. The testimony of a bankrupt _ husband 
should not be admitted to prove a claim by his 
wife against his estate for a sum loaned to 
him out of her separate estate.] 

[Distinguished in Ke Bean, Case No. 1,166.] 

[2. Where a check book would be competent 
evidence but for certain interpolations, which 
should be rejected, the book itself should still 
be admitted.] 

[3. A note for one year was given by a hus- 
band to his wife's brother, in trust for the wife, 
with the privilege of renewal for one year. 
Held, that the relations of the parties made a 
formal renewal for the additional year unneces- 
sary in order to prevent the running of the stat- 
ute of limitations from the espiration of that 
year.] 

[In bankruptcy. In re George H. Beehtel. 
Application by the wife of the bankrupt tq 
prove a claim against his estate. Hearings 
on exceptions to the register's reports.] 

CADWALADER, District Judge. I am 
of opinion that public policy excludes the 
testimony of the husband to prove a loan 
to him by the wife of her separate money, 
whether a formal trust for her separate use 
exists, or the money was hers under the 
[Pennsylvania] married women's act of 1848, 
[P. L. 536.] 

I am also of opinion that the check book 
is sufficiently verified without the husband's 
evidence, and that the entries in it, if the 
interpolations had not occurred, would, as 
cotemporaneous acts of the husband, show- 
ing the derivation of the fund, have been 
competent evidence, though not with all the 
consequences contended for on the part of 
the wife. But the interpolations must be re- 
jected, and thrown wholly aside, in om- view 
of the case. The original entries are not, as 
I think, rendered inadmissible as evidence 
by reason of the interpolations. 

Independently of the suggestion that the 
check book appears, when fully examined, to 
be a special one, applicable only or princi- 
pally to Mrs. Bechtel's separate funds, and 
independently of the evidence that a former 
note of the fii-m had been given to a trustee 
for her, the first entries would show nothing 
more than a conversion by husband and wife 
of land which they held in her right into 
money which went at once to his use or that 
of his firm. It would be premature to decide 
whether the last-mentioned fact alone would 

^ [Not previously reported.] 
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have made her an equitable creditor, with- 
out considering all the other circumstances. 

On January 29, 1872, this case was heard, 
upon a second report of the register, and his 
former report and the evidence reported. On. 
the hearing, the note mentioned in the tes- 
timony of George A. Eno was produced and 
exhibited in evidence, which is of the fol- 
lowing effect: "Philadelphia, June 1st, 1863. 
Due to William E. Beehtel, in trust for Anna 
Margaret Beehtel,' thirty-six hundred and 
sixty two 52/100 dollars, payable June 1st,. 
1864, with the privilege of renewing the loan 
to the firm for another year. §3,662.52. 
(Signed). George A. Eno. Geo. H. Beehtel." 

OADWADADER, District Judge. The 
court is of opinion that this engagement, 
(of which the sole responsibility appears to 
have been afterwards assumed by bankrupr, 
as between him and Mr. Eno,) in connection 
with the other evidence, establishes a legal 
or equitable indebtment of the bankrupt to 
his brother, as trustee for the banki-upt's 
wife; and that, considering the relations of 
the parties, no formal act of renewal was 
necessary in order to postpone the time from 
which the statute of limitations could run to 
1st June, 1865; As the latter date is within 
six years of the commencement of the pro- 
ceedings in bankruptcy, proof to the amount 
of this note or duebiE without interest is al- 
lowed. The exceptions on the part of Mrs. 
Beehtel are overruled so far as any greater 
amount was claimed. But the register is 
authorized to consider as open the question 
whether the proof allowed by the court 
should be considered as exclusive or inclu- 
sive of the amoimt for which he allowed 
proof. 



BECHTEL, (BEEOHER v.) See Case No. 
1,221. 



Case JSTo. 1,205. 

In re BECK. 

[25 Leg. Int. 164;^ 1 N. B. R. 588, (Quarto,) 
163; 6 Phila. 475.] 

District Court, E. D. Pennsylvania. May 7, 
1868. 

BaNKROPTOT— PitOCBDURE — CLAIM BT JUDGMENT 

Creditor. 

1. Where, under an agreement of the execu- 
tion creditor, the proper^ levied on passes into 
the possession of the assignee in bankruptcy 
without prejudice to such prior lien, under the 
levy, as may be sustainable, the assignee and 
the register should, if the execution creditor 
asks it, expedite the proceedings for such a de- 
cision. 

2. But such proceedings, though summary 
and informal, should not be conducted by ex 
parte affidavits, nor otherwise in derogation of 
the rules of evidence. 

[3. Cited in Re Marter, Case No. 9,143, to 
the point that a conveyance may be an act of 

^ [Reprinted from 25 Leg. Int, 164, by permis- 
sion.] 
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bantruptcy, under Rev. St. § 5021, and yet 
valid as to the grantee, under sections 5128 and 
5129.] 

[4. Cited in Re Dunkle, Case No. 4,160, to 
the point that an adjudication of bankruptcy 
upon an act by a judgment creditor is compe- 
tent evidence against such creditor in determin- 
ing the question of the priority of his claim.] 

[In bankruptcy. In re Charles B. Beck. 
Heard on the registei''s certificate.] 

A question having arisen as to an execu- 
tion ci'editor's right of priority, which was 
disputed on the grounds, that his lien was 
Tmder an execution which, though prior to 
the proceedings in banki'uptey, was upon a 
judgment entered on a warrant of attorney 
given by way of preference, and with intent 
to defeat and delay the operation of the 
banla'upt law, and that the bankrupt had 
procured the execution to be levied. Register 
Hobart certified that in the course of the 
proceedings before him the following ques- 
tion arose and was stated and agreed to by 
the counsel for the opposing parties, viz.: 
"Whether the facts set forth in the annexed 
affidavit, if proven, constituted an act of 
bankruptcy, so as to displace the lien of 
the execution of James H. Beck, and the 
levy made thereon, and prevent him from 
claiming the proceeds of the sale of the 
goods and chattels levied upon under the 
said execution, and set forth in the annex- 
ed affidavit." 

The affidavit referred to was that of James 
BL Beck, the execution creditor, who deposed 
that on 29th July, 1867, having heard that a 
note of the bankrupt had been protested, he 
called on the bankrupt and urged him to give 
security, which he refused to do, alleging 
his ability to go on with his business and 
pay all his debts, and explaining the protest 
as having been caused by unexpected disap- 
pointments, &c.; that the deponent, not sat- 
isfied with the explanation, examined the 
books of the bankrupt, and becoming con- 
vinced that a judgment was necessary for 
his secmity, again m-ged the bankrupt to 
give him one, promising not to enforce it 
unless there should be danger; that the 
bankrupt then declined, but proposed an- 
other meeting; that the deponent after- 
wards sent for the banlcrupt and again 
pressed importimately for a judgment; that 
the bankx'upt finally consented to give a 
judgment note for the amoxmt of his indebt- 
ment, upon the defendant's promise not to 
enforce it, unless the banki-upt should be 
pressed by other creditors. The judgment 
note was accordingly given on the 30th July, 
1867, and delivered to the deponent, who 
kept it until the 20th August, 1867, "when 
having heard that the creditor whose note 
, had been protested, had commenced a suit 
upon it," and that judgment would be ob- 
tained at the approaching coui't, which would 
commence on the first Monday of September, 
the deponent caused the judgment to be en- 
tered on the said 20th August, when exe- 
cution was issued and a levy made on the 

3FED.CAS. — 2 



(Case No. 1,205) BECK 

next day. There were general denials of 
collusion or intent to delay or defeat, &c., 
with an averment that the only pm-pose of 
the deponent was to secure if possible the 
payment of his claim, and a denial that the 
bankrupt took "the initiative in the confes- 
sion of said judgment or in the issuing of 
the said execution," and a statement that 
the execution was issued without the knowl- 
edge of the banki-upt, who, after it had been 
issued, applied to the deponent to have it 
withdrawn, alleging that he could work 
through his difficulties, &c. The proceedings 
in bankruptcy were commenced on 29th Au- 
gust, 1867. The petitioning a-editor averred 
another act of bankruptcy, in giving a war- 
rant to confess judgment to another cred- 
itor, namely, John O. Beck. 

OADWALADER, Distilct Judge. The cer- 
tificate by the register of a question dated 
4th instant, is received this morning. He 
asks my opinion whether the facts set forth 
in the annexed affidavit of James H. Beck, 
if proved, constituted an act of bankruptcy 
so as to displace the lien of his execution, 
and of the levy under it, and prevent him 
from claiming the proceeds of sale of the 
subjects of the levy. 

If the register had reported the facts in- 
stead of the evidence of them, the certificate 
would perhaps have been more regular. But 
I could not then have answered the ques- 
tion in its present form. They may have 
constituted an act of bankruptcy on the part 
of the debtor without necessarily depriving 
the execution creditor of his lien, because 
the bankrupt may have intended to give a 
preference without the ci-editor's knowledge 
or intention being such as to imphcate him. 
In the present case the adjudication of bank- 
ruptcy may, for aught that I recollect, have 
been pronounced upon the ti*ansaction with 
John O. Beck, without any intimation of an 
opinion as to the transaction with James H. 
Beck. The petitioning creditor alleged that 
the wai-rant to confess judgment given to 
James H. Beck was an act of bankruptcy, 
and fm-ther alleged that the bankrupt pro- 
cm*ed the property to be taken in execution 
by the creditor. The latter allegation was 
that of a distinct act of bankruptcy which if 
committed, can scai'cely have been com- 
mitted without the creditor's privity. It lies 
upon the assignee representing the general 
body of creditors, to impugn the apparently 
prior lien of this creditor. But In such a 
case very little evidence may suffice at the out- 
set to shift the bui'den of proof so as to cast 
it upon him. Here the fact of the warrant 
of attorney having been given after the 
protest of the note of the debtor, which 
protect was known-^ to the creditor who ob- 
tained the warrant of attorney, and the ad- 
mitted facts which followed, certainly re- 
quired explanation. Whether Sir. James H. 
Beck's affidavit suffices to reheve him of 
the bm-den thus cast upon him, is a question 
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whicli, if the affidavit were competent evi- 
dence, I could not finally decide without 
hearing an argument. Nor ought such a 
question to be decided as upon a sort of de- 
murrer to such evidence, without a definite 
understanding that the evidence on both 
sides concerning it is closed. 

If the place of transaction of the business 
In this case were less distant, I would add 
nothing. But as the counsel on both sides 
may be incommoded by leaving home, I wiU 
make two remarks, one of them on the ques- 
tion of preference, the other on that of pro- 
cm-ing the property to be taken in execu- 
tion. The first remark is that the form of 
words used in conversations between a debt- 
or and his creditor should be very little re- 
garded where the w^ords were not, in them- 
selves, acts, or inducements to acts. When 
a debtor's commercial paper has already, 
with the creditor's knowledge, been protest- 
ed, the effect of any conversation which 
follows may be determinable with more or 
less of reference to the frequency of other in- 
tercoui'se between the debtor and the cred- 
itor, and the amount of the latter's knowl- 
edge of the details of the former's business. 
Consanguinity may not be wholly disregard- 
ed in weighing the effect of the evidence. A 
circumstance which may sometimes be re- 
garded is the subsequent continiung knowl- 
edge of the creditor, if derived from the 
debtor, of the movements of other creditors 
whom the preference may have been intend- 
ed to defeat. The second remark has, in 
part, been anticipated in the former con- 
nection. This remark is that Mr. James H. 
Beck, where he deposes that the warrant 
of attorney of 30th July, 1867, was kept by 
him until 20th August, 1867, when he heard 
that the creditor whose note was protested 
had commenced suit upon it, does not state 
from, or through, w^hom, this information 
was obtained. If it was obtained from, or 
through, the bankrupt, the fact may not be 
unimportant. 

In administering this part of thp business 
of a case in bankruptcy, the ex parte aflidavit 
of a witness ought not to be received, much 
less that of a party himself whom the act of 
congress of 1SC4 [Rev. St. § 858] makes a 
witness. Had Jlr. James H. Beck been ex- 
amined by way of deposition, and had he, 
after cross-examination by the counsel of 
the assignee, disclosed nothing more than 
appears in the afiidavit before me, the regis- 
ter would probably, in taking the deposi- 
tions, have asked certain questions to elicit 
more complete information. Every facility 
should be afforded to Mr. James H. Beck in 
obtaining a prompt adjudication of the ques- 
tion upon his claim of priority. The register 
is authorized to investigate it. His report 
upon it will be subject to exception. Such 
a report should be made as soon as the evi- 
dence on the part of Mr. Beck and the as- 
signee shall have been fully adduced, and 
the question argued by counsel. If I have 



overlooked the intended point of the ques- 
tion submitted by the register, he may re- 
state it A statement of his own impressions 
upon it, or of his reasons for presenting it, 
would not have been out of place in the cer- 
tificate which he has already furnished. 
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Case "No. 1,206. 

BECK V. JONES. 

[1 Cranch, C. G. 347.] ^ 

Circuit Court, District of Columbia. July- 
Term, 1806. 

Phactice — ^Wkit of Ixquikt — Costiuuaxce. 

If a writ of inquiry be set aside at the trial- 
term, the plaintiff is entitled to a continuance 
of the cause, until the next term at the defend- 
ant's costs. 

Writ of inquiry set aside, and not guilty 
pleaded at the present term, when the cause 
was first called for trial. The cause was 
then postponed without either party having 
offered ready for trial; when called again 
for trial, Mr. Jones, for the plaintiff, insisted 
on a continuance. Mr. Swann, for the de- 
fendant, contended that the plaintiff ought 
to pay the costs of the postponement. 

But THE COURT directed the cause to be 
continued at the costs of the defendant; he 
being in default until the present term. 



BECK, (MURRAY v.) See Case No. 9,957. 
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Case KTo. 1,207. 

Ex parte BECKER, 

In re NORTH. 

[3 Gent Law J. 495;=' 22 Int Rev. Rec. 266; 
3 N. Y. Wlily. Dig. 60; 1 Gin. Law Bui. 
165.] 

District Court D, Massachusetts. May Term, 
1876. 

Bankruptcy — Composition — Claim for Bueach 
OF Contract — Measure of Damages— Non-De- 
livery OF Goods Bought for Foreign Mar- 
ket. 

[The measure of damages for breach of a 
contract to deliver goods at Boston for ship- 
ment to a foreign market is the difference be- 
tween the contract and the market price at 
Boston, since the contract is divisible, thus 
giving the consignee the right of election as to 
whether he would receive the goods at such for- 
eign market or Boston.] 

[In bankruptcy. In the matter of C. H. 
North and others. On the application of H. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reprinted from 3 Cent. Law J. 493, by per- 
mission.] 
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Becker and others to prove a judgment debt 
against the bankrupts. Granted.] 

X T. Barrett, for creditors. 
N. Morse and W. E. L. Diliaway, for debt- 
or. 

LOWELL, District Judge. The creditors 
and debtors respectively submitted to the 
■coiurt the question, what damages should be 
proved against the assets for an admitted 
breach of contract. A case between the par- 
ties had been tried in the circuit court, re- 
sulting in a verdict for the plaintiffs, the 
creditors, for $1,250 and interest, but being 
dissatisfied with the rule of damages laid 
down at the trial, they had filed a bai of 
exceptions which had been allowed. Since 
the trial the defendants have become in- 
solvent, and have offered a composition to 
their creditors', which these plaintiffs are wili- 
ing to accept for such sum as they could re- 
■cover at law. The contract was that the 
defendants should deliver a large quantity 
■of pork of a certain description and quality 
at Boston, free on board a steamer or sail- 
ing vessel during the month of March, to 
be shipped to Antwerp at a stipulated 
freight; and they wholly failed to perform 
this contract The plaintiffs, who were mer- 
chants in New York, claimed to recover the 
■difference between the contact price, and the 
market price in Antwerp, at the end of 
March, or some later time, which would 
give them $5,628; and the defendants admit- 
ted a liability for the difference in price at 
Boston. Correspondence which passed be- 
tween the parties before and after the breach 
was submitted de bene, and contained some 
statement, concerning a loss by re-sale, but 
such loss was not proved, nor relied on by 
the plaintiffs. 

The distinctions adopted on this subject 
iU'e very nice, and this case comes near to 
some that are on each side of the line. The 
general rule is that the damages for a breach 
of contract to deliver goods, is the difference 
in price of that precise kind of goods at the' 
time and place of performance. That rule 
would give the plaintiffs only the sum award- 
ed by the jury imder the instructions of the 
court, if Boston is to be regarded as the place 
of performance. It is argued by the plain- 
tiffs that when goods are known to be bought 
for a particular market, and the seller agrees 
to forward them to that market, the latter 
becomes the place of performance or, if not, 
it becomes the place whose market price is 
to govern the damages. A passage from 
Add. Cont. (7th London Ed. 1875) p. 473, 
is cited to the effect that if a foreigner orders 
goods in England to be forwai'ded to a for- 
eign market for sale and the seller knows 
of this purpose and undertakes to f orwai-d the 
goods, but neglects so to do, the measure of 
damages is the -difference between the con- 
ti-act price and that of the foreign market 
The cases cited by JIi-. Addison do not sus- 



tain this proposition, but I agree to its cor- 
rectness, as I understand it The distinc- 
tion between the case supposed and this case 
is that the foreigner has no means of in- 
demnifying himself until it is too late; he is 
not in England nor bound to be there, and 
the market price there is of no consequence 
to him, he has a right to go and meet his 
goods in the foreign country, or to await 
them there, if it is his own country and his 
loss arises not only out of the breach of the 
contract to sell, but also of that to forward 
the goods. Such a case was BeU v. Cun- 
ningham, 3 Pet [28 U. S.] 69, cited by the 
plaintiffs; where a correspondent abroad be- 
ing ordered by a merchant here to ship cer- 
tain goods to Havana, by a certain vessel, 
shipped something else and it wa^ held the 
damages were to be ascertained at Havana. 
In the many cases against carriers who 
have imdertaken to deliver goods at a cer- 
tain place, of com-se the damage is to be 
ascertained at that place. Here, both par- 
ties were contracting at home and the goods 
were to be delivered at Boston, on board 
ship, to be sure; but the contract was divisi- 
ble, and the plaintiffs would have a dear 
right to revoke that part which required 
them to be shipped, and to say, "We will 
take the goods in Boston and pay the full 
price." If, then, it had happened that the 
price had risen here and fallen in Antwerp, 
so that the plaintiffs woxild have made a 
large loss by the shipment, would they not 
have had the right to offer to take the goods 
here, and if delivery was refused, to insist 
on the measure of damages which the de- 
fendants now insist on? I think so. And 
the rule must be the same for both parties, 
and under both contingencies, excepting that 
if the plaintiffs stm desired the goods for 
shipment, they may recover any increased 
charges, such as freight and insurance, in 
addition to the increased price. 

Of the two cases cited by Mr. Addison one 
was against a carrier for non-delivery at A., 
and of course the damages were suffered at 
that place. The other is Borries v. Hutchin- 
son, 18 C. B. (N. S.) 445. In that case two 
material facts were found: 1st There was 
no market price in England; 2d. The seller 
Icnew that the buyer bought to sell again; 
and the court allowed, not the difference of 
market price in the two places, but the ac- 
tual profit of the re-sale. A very recent case 
in England, later even than the last edition of 
Addison, was decided on the authority of 
Borries v. Hutchinson. It was this: the seller 
knew that the buyer was to ship the goods to 
a foreign country; and upon the breach, there 
being no market price for such goods in Eng- 
land, and no such goods to be had, the buyer 
purchased in England such goods as were 
most like them, and thus filled his sub-con- 
tract, and was allowed the increased price 
of those goods above the contract price. 
Hinde v. Liddell, L. R. 10 Q. B. 265. It re- 
sults from these cases; not that the foreign 
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market is to rule, but that if the domestic 
buyer cannot indemnify himself by buying 
the article in the home market, he may have 
his actual loss, whether that happens to be 
more or less, and whether It is measm-ed 
by a domestic or a foreign standard, if this 
loss was such, as, by reason of notice or con- 
tract, the parties may be presumed to have 
contemplated. I understand, too, that in the 
last case the court considered that a notice 
that the goods were for shipment, was 
equivalent to notice of a resale, or at least 
of an intent to sell again. In this case no 
evidence has been given of actual loss; no 
evidence of a re-sale; of a rise in freights 
or insurance; of the lapse of a season in 
the trade; of anything peculiar in the cir- 
cumstances. The naked facts are presented, 
of a market price here and a higher market 
price in Antwerp; and on that showing I 
say there is no rule of law and no decision 
known to me or cited in argument that takes 
it out of the ordinary doctrine of the differ- 
ence between the market price in Boston, 
and the contract price. Two American de- 
cisions were cited: Messmore v. New York 
Sliot & Lead Co., 40 N. Y. 422; Merrimack 
Jlanuf'g Co. V. Quintard, 107 Mass. 127. 
In the former the defendant undertook to 
fm-nish in New York bullets of a certain kind 
and quality, and was informed that they 
were ordered to fill a particular contract with 
the state of Ohio; it was held that the plain- 
tiffs might recover their actual loss in Ohio. 
In the second, coal was to be delivered in 
Pennsylvania for use in the plaintiff's fac- 
tory in Massachusetts, and was delivered, 
but of inferior quality and later than the 
contract required, and the damages in Mas- 
sachusetts were allowed. The latter of 
these cases is a good illustration of the 
proposition above cited from Addison, be- 
cause the plaintiffs had no agent at Phila- 
delphia to inspect or accept the coal- In 
neither of these cases was it proved or ad- 
mitted that the plaintiff had an opportunity 
to recoup himself by buying the article at the 
market price of the day, at the time and 
place of the breach; but the conti'ary is to 
be clearly inferred from the facts of both 
those cases. 

I do not mean to say that the plaintiffs 
here might not have recovered not only the 
considerable sum they ask for, but much 
more, if the facts were that they suffered 
more. This decision rests upon the simple 
ground that evidence of a market price in 
Boston makes out prima facie the measiu-e 
of damages claimed by the defendants, and 
that the plaintiffs should go fm-ther, and 
show^ if they can, that they have necessarily 
lost more in this particular case. That such 
additional loss, if proved, was or should 
have been within the contemplation of the 
parties, is perhaps sufficiently shown by the 
agreement to ship the goods to Antwerp; 
but it is not proved, and, in the mode the 
case is presented, I have the right to infer 



that it was incapable of proof, though men- 
tioned in some of the plaintiffs' letters. 

One word more to prevent misapprehen- 
sion. It was said that the defendants had 
prevented the plaintiffs from shipping other 
goods by promising to make the shipment 
after the regidar time of performance. I do 
not think the letters of the plaintiff's give 
any consent to a postponement. They in- 
sist throughout that they shall hold the de- 
fendants for full damages. But supposing 
that there was a postponement, the rule of 
damages would be the same at the end of 
the extended time as before; and for the 
reasons ah'eady given I cannot find that any 
other damages were suff'ered at that or any 
time. 

Debt admitted for $1,230 and interest. 
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In re BECKER. 

[21 Int. Rev. Rec. 243.] 

District Court, E. D. Missouri. July 21, 1S75. 

Interfax. Revjexob — Power of Supervisors — 

Summons to Produce Books and Papers — 

Pakticularity op Description. 

[1. The authority of a supervisor of internal 
revenue to issue a summons, made co-exteii.^ive 
with that of assessors by Act .Tuly 20, IS.'JS, 
§ 49, (15 Stat. 144,) is not affected by the subse- 
quent transfer by statute of the assessor's au- 
thority to collectors.] 

[2. The validity of a summons which recites 
as authority for its issuance the appropriate 
statute and section is not affected by its failure 
to refer to the section of the Revised Statutes 
which embodies such statute and its amend- 
ments.] 

[3. An adjournment of a hearing does not 
necessitate a new summons for the adjourned 
day.] 

[4. The power of a supervisor of internal rev- 
enue to issue a summons calling for the pro- 
duction of hooks and papers, under Rev. St. 
§§ 31G3, 3173, 3174, does not extend to issuing 
such a summons to a person not engaged in a 
business particularly affected by the revenue 
laws, commanding him to produce all his books 
and papers. The summons should be limited 
^to books and papers concerning the subject of 
investigation, which should be mentioned with 
reasonable certainty.] 

[5. Such a summons describes the books with 
reasonable certainty, within the meaning of 
Rev. St. § 3174, when it requires a person to 
produce certain books and papers "of yourself 
and vom- said firm, * * * which contain en; 
tries 'relating to grain and malt by you * - =■■ 
sold * * * to Bingham Bros., at Patoka and 
Evansville, Ind., and St. Louis, Mo^, which en- 
tries were made in the course of * * * the 
business of your said firm, as maltsters, to wit: 
Each and every ledger kept and used by you 
* - * now or heretofore, containing any siich 
entries, * * * for or during the years 1873, 
1874, and 1875, * * *; each and every jour- 
nal and day-book and cash-book *^ *^ *^ con- 
taining such entries * * * for * * * the 
years last named; * * * and any and all 
other books, papers, dray tickets, and docu- 
ments containing any like entries for each of 
the years aforesaid, and intyour custody and 
under your control."] 

[6. One who in good faith questions the le- 
gality of a summons issued by a supervisor of 
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internal revenue for the production of books 
nnd papers is entitled to consideration; and con- 
sequently an order for an attachment, when 
made, will be with the provision that should 
the witness, in the mean time, obey the super- 
visor's process, such order will be diseharpced.] 

A final decision was rendered by TREAT, 
District Judge, in the U. S. disti-ict court, B. 
D. of Missouri, July 21, in the case where- 
in Frederick Becker refused to obey the or- 
der of U. S. Supervisor Meyer, to produce 
certain books and papers, and wherein an 
attachment was asked "by the supervisor to 
compel obedience to his subpoena. On the 
third day of July inst General Lleyer, su- 
pervisor of internal revenue, issued his sum- 
mons on Fred. Becker to appear before him 
on July 5, in a matter in which Bingham and 
Bro., of Indianapolis, were concerned, and 
bring with him all his ledgers, joui-nals, dray 
tickets, etc., sTiowing shipments from June, 
1874, to date. Mr. Becker refused to obey 
this summons, and on Wednesday, July 7, 
General Meyer applied to the U. S. district 
coiu't for an attachment to compel obedience 
to the summons.. The court cited Mr. Becker 
to appear on the 10th inst., and show cause 
why the attachment should not issue. 

When the case came up, General Noble ap- 
peared for Mr. Becker and m-ged that the 
summons was Toid on its face, and that the 
law authorizing supervisors of internal reve- 
nue to summons citizens and require them to 
show their books and papers— they, not being 
engaged in any business regulated by the 
intei-nal revenue law— was in violatlbn of the 
■constitution of the United States. But even 
gi-auting it to be constitutional, it was so 
far in derogation of common law and com- 
mon right as to require the utmost particu- 
larity of statement by the supervisor, both 
as to the complaint made by the United 
States, and the books and papers especially 
required, and that no general warrant like 
the one issued could be sustained with safety 
to individual rights. 

Colonel Dyer, U. S. Dist. Atty., represented 
the government, and made a lengthy argu- 
ment in support of the supervisor's writ 

TREAT, Disti-ict Judge. This is an ap- 
plication hy the supervisor of internal reve- 
nue, under section 3175 of the Revised Stat- 
utes of the United States, for an attachment 
Under section 3163, the supervisor has is- 
sued a summons for respondent to appear be- 
fore him and produce certain books named. 
The summons (being an old printed form) 
recites that said supervisor issued said pro- 
cess by virtue of authority vested in him by 
section 40 of the act of 1S6S, which section 
has since been amended, and, as affected by 
subsequent amendments, has become section 
-3163 of the Revised Statutes. 

As stated by this comt in the i-ecent case 
■wherein Bensberg [unreported] was respond- 
■ent, reference to certain provisions in the 
U. S. statutes which had since been repro- 



duced in the Revision are to be held applica- 
ble to the said reproduced sections. It is 
true, that prior to the statute abolishing as- 
sessors, certain duties and powers vested in 
said assessors were also devolved upon su- 
pervisors; and it is also true, that when the 
duties theretofore devolved on assessors were 
vested in the collectors, these duties and 
powers in the supervisor were not divested, 
merely because the collectors were substi- 
tuted for assessors. The powers of the su- 
pervisors as previously established, did not 
change because there was a change, eo 
nomine, in the particidar officer to whom the 
power of assessor was transferred. Hence- 
the supervisor, who, under the act of 1S6S, 
had certain powers co-extensive with those 
of assessors, was not deprived thereof when 
the assessors' powers were ti*ansferred to 
and vested in the collectors. The recital 
therefore, in the supervisor's summons, of 
section 49 of the act of 1868, as the soxu-ce 
of his authority, did not render invalid his 
authority to summon respondent because, 
through subsequent legislation, changes of 
names had occurred with respect to those 
whose powers were also vested in him. Such 
recital was wholly unnecessary. 

It is urged, that inasmuch as respondent 
did appear at the day named in obedi- 
ence to the summons, and proceedings were 
adjourned to the next day, he was no longer 
subject to the original summons. Such a 
doctiine cannot be maintained; for when a 
person is rightfully summoned to appear as 
a witness on the day named, he still remains 
under the power of the summons or sub- 
poena until discharged. The adjournment of 
the hearing until the following or other day 
does not necessitate a new summons for the 
adjourned day. 

It is ti-ue, the supervisor is not, in ^ tech- 
nical sense, a judicial officer, but within the 
provisions of the constitution of the United 
States, as declared by the U. S. supreme 
court in the case of Mm-ray v. Hoboken 
Land & Imp. Co., 18 How. [59 U. S. 272,] he 
can exercise lawfully the extra-judicial au- 
thority in revenue matters vested in him by 
statute, unless the statute is, in such respect 
unconstitutional and void. Following the 
doctrines of that and other decisions, it must 
be held that the powers vested in United 
States supervisors and collectors to examine 
the premises, boolcs, papers, etc., of persons in 
certain occupations designated in the internal 
revenue laws, are valid. The latter enter 
upon such pui-suits with full knowledge of ■ 
those statutes which subject their premises, 
books, etc., to such examination, and which 
provide specific penalties for such refusal to 
permit such examination, etc. But the more 
serious question is, to what extent the prem- 
ises, books, papers, etc., of private citizens, 
not engaged in such pm-suits, are subject to 
the arbitrary authority of revenue officers. 
The language of section 3163, dissevered 
from other sections, is that supervisors have 
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power to examine all books, papers, accounts 
and premises. Of whom? An examination 
of premises, independent of those specified in 
the internal revenue act as specially liable 
thereto, as well as of hooks and papers, must 
be subject to some limitation for the protec- 
tion of private rights. Power is granted to 
collectors even to break into distilleries, etc., 
under circumstances enumerated in the stat- 
utes, but does that power extend to the pri- 
vate homes of every citizen in the land? Is 
a collector or supervisor armed with arbi- 
trary authority to invade the homes, and 
seize, or subject to inspection, the domestic 
correspondence of any person, without a 
showing that in such homes or correspond- 
ence, evidence of violated law may be found? 
No such arbitrary authority is permissible 
under the constitution and laws of the 
United States. 

On the other hand, violations of law must 
not go unredressed; and consequently power, 
to a well defined extent, must be vested some- 
where to investigate, expose and punish. The 
problem is, to what extent shall power go 
consistent with individual rights?— a problem 
which the constitution and laws of the coun- 
try have solved. In the revenue system those 
entrusted with its administration are not 
compelled to resort to judicial proceedings, 
except so far as defined, and so far as con- 
stitutional or statutory provisions control. 
Itevenue officers act under statutes, which de- 
fine and limit their authority. 

What, then, is the authority of a supervisor 
or collector? In all cases where persons em- 
barking in specified occupations to which are 
attached restrictions, etc., subject to exami- 
nation, etc., by those officers, the latter may 
act pursuant to the extra-judicial authority 
thus vested in them and inherent in the sub- 
ject matter. Outside of those occupations 
and with respect to persons wholly discon- 
nected therewith, and with those engaged 
therein, can they, except in compliance with 
constitutional provisions, indulge in searches 
and seizm-es, ad libitum? Every man is 
bound to contribute as the law exacts, to- 
wards the revenues of the government. 
"When, within the law, the supervisor insists 
upon a rightful examination, his authority 
must be respected, but no further. Under 
section 31G3, his power over persons not en- 
gaged in prescribed pursuits, is merely to is- 
sue a summons as to books and papers, equiv- 
alent to a subpoena duces tecum. It cannot 
be said that he has a right to search and 
" seize, irrespective of constitutional restraints. 
Hence if, in the course of his lawful investi- 
gations into the books, papers, etc., of dis- 
tilleries, rectifiers, wholesale liquor dealers, 
etc., he reaches the conclusion that the prem- 
ises, etc., of those not embarked in such busi- 
ness ought to be examined, he must comply 
with the requirements of the constitution, be- 
fore searches and seizures can be made. If 
he desires, on the. other hand, a mere sum- 
mons in the nature of a subpoena duces 



tecum, he may issue the same, according to 
section 3163, which is a mere repetition of the 
legal rule as to such subpoenas. The person 
thus summoned must comply therewith, or 
submit to the decision of the com-t to whom 
application is made for attachment. The 
com-t hears such application and all the facts 
connected therewith, and gi-ants the attach- 
ment, and, it may be, after hearing, pimishes 
for the disobedience, as for contempt. 

The com-t acts in rigid conformity to estab- 
lished rules of right. It must decide whether 
the supervisor or collector was pursuing the 
strict line of his authority. Congress did not, 
and could not, commit to either of those offi- 
cers, judicial functions. They must appear 
before the court, invoke its aid, submit to it 
the facts, and there the adverse party can be 
fully heard. The court must then decide, 
judicially, what the law upon the facts re- 
quires. Thus the case is not left to the arbi- 
trary will of any officer.- These remarks are 
made to avoid misconsti'uction— to indicate, 
in marked language, that revenue officers are 
creatm-es of the law and have no arbitrary 
authority over the property, homes, private 
books, etc., of every citizen. Within the 
legal autliority vested in them, they must act 
with faithfulness and diligence. They may 
examine and investigate distilleries, etc., as 
the internal revenue law authorizes. When 
they seek information frona other sources they 
must specify in their summons with reason- 
able certainty what books, etc., they desire. 
It is not necessary that the summons should 
state who is charged with an offence, for the 
work in hand is a mere investigation, pos- 
sibly to ascertain whether any offence has 
been committed. Still the summons should 
indicate to what the proposed evidence re- 
lates. If this be not correct, and the broad- 
est interpretation of section 3103, as to all 
persons, etc., is to obtain, then even the ordi- 
nary rules as to subpoena duces tecum for 
the protection of private rights are over- 
thrown. 

In this case (though informally) the sum- 
mons is for certain books and papers pertain- 
ing to the affairs of Bingham Bros. The re- 
spondent has chosen to caU for the opinion of 
the court It is the right in doubtful cases 
involving grave questions of constitutional 
law, for the citizen to be heard patiently, es- 
pecially where new questions are presented. 
It must be observed that the acts of congress 
provide for proper judicial review of eaeli 
case presented by a supervisor or collector, 
and gi-ant the person summoned a full hear- 
ing before final action. He is, therefore, not 
left to arbitrary control or punishment. If 
there should be an attempted abuse of power, 
the court can afford the needed protection. 
The conclusion is, that a supervisor should 
state in his summons against private persons, 
with reasonable certainty, what books, pa- 
pers, etc., he demands, and it is proper for 
him also to state to what subject matter said 
books, etc., ai-e supposed to relate, in order 
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that the person summoned may not he com- 
pelled to subject his domestic or other cor- 
respondence disconnected with the subject 
matter, to unnecessary scrutiny or exposure. 
If the summons is not obeyed, and the aid of 
the com-t is invoked, the latter tribunal will 
determine whether the books, etc., ought to 
be produced or not, and act accordingly. No 
arbitrary rule will suffice for all cases. In 
this case the supervisor recites, as the som'ce 
of his authority, an act of congress long ago 
annulled, and technically repealed. As al- 
ready stated, that recital may be treated as 
mere surplusage, and if not, the court may be 
authorized to take cognizance of what the 
law on that subject is. His summons re- 
quh'es from a person, not a distiller, etc., the 
production, in general terms, of all his books, 
papers, etc., between dates named, without 
averring that they relate to the Investigation 
of any matter whatever within his province 
to interfere with. - For aught the court can 
ascertain he has undertaken to assimie the 
quasi-judicial functions of investigating cases 
of coimterfeiting, perjury, etc., entirely be- 
yond his extra-judicial powers. His powers 
are statutory and limited; within those de- 
fined limits he is clothed with great and 
stringent authority. Outside of them he can- 
not act. Hence, on the face of all process is- 
suing from him, it must appear that the sub- 
ject matter, as well as the process, are such 
as fall within his supervision. He has no 
arbitrary authority to issue process at pleas- 
ure against every person, conceniing any 
matter which he may choose to inquire into. 
His functions are to investigate, etc., matters 
arising tmder the internal revenue laws, and 
the modes of his investigation into such spe- 
cific matters are clearly stated. His process, 
therefore, should clearly state that the pro- 
duction of boolcs, papers, etc., (which he must 
mention with reasonable certainty), relate to, 
or are supposed to contain, information con- 
cerning some violation of the internal . rev- 
enue laws, which he is investigating. His 
powers, in other words, are not absolute and 
general, but limited. In this, as in all like 
matters, even in the United States courts, 
where authority is limited, jm-lsdictional facts 
must appear directly. A suit instituted in 
the United States circmt court, for instance, 
without the averment of the required jm"is- 
dictional fact, is demm-rable, and the want 
of jm-isdiction may even be taken advantage 
of on the trial of a plea at bar, so exti-a-judi- 
cial authority must fully appear, and for even 
more cogent reasons. These views are ele- 
mental, and underlie all jurisdictional ques- 
tions where authority is limited. Hence, as 
the summons does not show that the super- 
visor was acting within the limits of his au- 
thority, the court can take no steps to enforce 
the same. 

The objection that no right or power is, or 
can be, vested in a supervisor to punish, in- 
asmuch as he cannot act judicially, cannot 
arise imder section 3175, for by its terms fuU 



hearing is to be had judicially before punish- 
ment can be imposed. The technical objec- 
tion that com-ts cannot punish imder the 
name of contempt, disobedience of orders or 
process issued by non-judicial, or extra-ju- 
dicial officers, rests upon a literal reading of 
that section. The power of the U. S. com-ts 
to punish summai-ily for contempts is much 
restricted by acts of Congress, and section 
3175 refers to these limitations. But if such 
a court ascertains on hearing that any one 
has disobeyed the legal summons of a super- 
visor, it can order him to appear, produce 
his books, etc.; disobedience to which order 
of the court wotild bring the offender with- 
in the doctrine prescribed as to contempts— 
not of the supervisor's order, but of the or- 
der of the court 

In accordance with this opinion of the 
court, the U. S. supervisor issued the follow- 
ing amended summons: "United States of 
America. Eastern District of Missom-i. Of- 
fice of Supervisor of Int. Revenue. St. Louis, 
July 20, 1875. To Frederick Beclcer, of F. 
Becker and Co., St Louis, Mo.: By virtue 
of the authority vested in me by section 
3163 of the Revised Statutes of the United 
States, you are hereby summoned and re- 
quii'ed to appear before me, Ferdinand Mey- 
er, a supervisor of internal revenue of the 
United States, duly appointed, commissioned 
and qualified as such and assigned to duty 
in the district of Missom'i, Kansas, Ai-kan- 
sas. New Mexico and Indian Territory and 
Texas, and in said district, at my office there- 
in, to wit, room No. 6, No. 511 Pine street, in 
the city of St. Louis, state of Missom-i, ou 
the 21st day of July, 1875, at three o'clock 
p. m. of that day, then and there to testify 
before me, and the truth to say in certain 
matters depending before me as such super- 
visor, wherein as such supervisor I am ex- 
amining into the efficiency and conduct as 
such of the officers of internal revenue with- 
in and for the first collection disti-ict of 
Missouri, and am aiding in the detection and 
pimishment of frauds in relation to the col- 
lection of internal taxes, and especially in 
relation to the fraudulent • non-payment of 
internal revenue taxes, due now and hereto- 
fore on liquors, high -wines and distilled 
spu'its, distilled in and brought into said 
distiict last named; and for the purposes 
aforesaid you are further summoned and re- 
quired to produce and have before me, as 
such supervisor, at the time and place afore- 
said, certain books, papers and documents 
of yom-self and yom* said firm, now and 
heretofore in your possession, custody and 
control, and which contain entries relating 
to grain and malt, by you and yom: firm sold, 
shipped and delivered to Bingham Bros., at 
Patoka and EvansviUe, Indiana, and St 
Louis, Mo., which entries were made in the 
course of and relating to the business of your 
said firm as maltsters, to wit: Each and 
every ledger kept and used by you and yoiu: 
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said firm now or heretofore, containing any 
such entries as aforesaid, made for or during 
the years, 1873, 1874, and 1875, and any part 
thereof; each and every joni-nal and day- 
book and. cash-hook kept or used by you 
now or heretofore, containing such enti-Ies 
us aforesaid, made for and diu-ing the years 
hist named, or during any part thereof, and 
any and all other books, papers, dray tickets 
and documents containing any like entries for 
each of the years aforesaid, and in your 
custody and imder your conti-ol. Hereof fail 
not at your peril. Given under my hand, at 
my ofiice aforesaid, this 20th day of July, 
1875. Ferd. Meyer, Supervisor of Internal 
Revenue." 

The case came up for a hearmg on this 
amended summons on Thm'sday, July 21, 
and TEEAT, District Judge, rendered the 
folio Aving opinion of the court: 

When this matter "was before me on a 
prior occasion, I had to decide substantially 
two propositions. The first was, that in the 
performance of this exti'a-judicial duty, 
which was hold bjj^ the United States su- 
preme com-t in the Case of Murray's Lessee, 
the ofiicors charged with the exercise of such 
limited jm-isdiction must show on the face 
of the papers that they were acting under it. 
The second was, that where such authority- 
compai'atively arbitrar-y in one sense of the 
term, was lodged in non-judicial officere, and 
an application was made to the com"t under 
the statutes of the United States, to issue 
an attachment for disobedience of an or- 
der made under such limited jm-isdiction, the 
coiu-t should insist that the officer should 
not only bring himself, upon the face of the 
papers, strictly within the special authority 
so given him, but also show that he had so 
pursued the authority as to inform the party 
against whom process is issued, "with rea- 
sonable certainty," in the language of the 
statute, of what was required of him. Cer- 
tainly there is a limit which ought to be duly 
considered and defined in regard to this mat- 
ter. 

Under the statutes of the United States, 
and pursuant to the rulings of the supreme 
court, pertaining to the collection of the rev- 
enues of the government, certain officers 
are vested with very large powers. It has 
been not only considered essential by the 
legislative ■ branch of the government that 
such authority should be vested in that class 
of officers, but the authority thus vested has 
been upheld by the supreme court of the 
United States, drawing a broad distinction 
between judicial and extra-judicial action. 
I would not attempt to define more clearly 
than is done by the supreme court, in the 
Case of Mm-ray's Lessee, the distinction be- 
tween these two classes of authority. 

The supervisor of internal revenue, charged 
by section 31G3 of the Revised Statutes with 
the performance of certain duties, must show 
on the face of the process that he is engaged 



in the discharge of the duties thus devolved 
upon him. The former subpoena was held 
fatally defective in that respect. He is 
charged by law with the investigation of 
alleged revenue frauds, and of the inefficien- 
cy or dereliction of duty on the part of reve- 
nue officers; but he is not clothed with au- 
thority, outside of those particular functions, 
to meddle with the business of private citi- 
zens. 

The present subpoena defines very clearly 
and distinctly that the supervisor is en- 
gaged in the specific duties devolved upon 
him as such officer. Therefore, fuU author- 
ity is disclosed for him to proceed, leaving 
open the only other inquiry: Whether the 
mode of procedure, that is, the particularity 
of description of what he requires of the 
witness, is such as to bring the case with- 
in the law. The statute itself uses the 
phrase "i-easonable certainty"— that "he shall 
define the papers which he wishes to be 
produced "with reasonable certainty." As 
I suggested before, it is impossible to lay 
down any rule which could in all cases ab- 
solutely define the degi*ee of particularity 
requisite in a subpoena duces tecum; but 
each ease must be determined by its own 
facts and circumstances. Where it is pos- 
sible to describe specifically and with ex- 
treme particularity the thing desired, the 
officer should do it; but where he cannot 
with such exact minuteness define the book 
or paper which is to be produced, he must 
describe it as clearly as practicable, always 
keeping within the rule of "reasonable cer- 
tainty." Evidently the powers given by sec- 
tion 3163 should be divided into two classes. 
He has power to examine aU persons, books, 
papers and premises, provided, however, that 
that examination pertains to the books, pa- 
pers and premises of persons engaged in 
the specific business concerning which he is 
authorized to make investigation, and not 
of indifferent third parties; because under 
the power given in the internal revenue act, 
to search and examine matters pertaining to 
distillers and revenue officers, no power is 
embraced or could be embraced thus in- 
fringing the terms of the constitution against 
unlawful searches. The second class evi- 
dently relates to indifferent third persons, 
that is, persons not engaged in the particular 
occupations mentioned in the internal reve- 
nue laws. The language of the statute is, 
that "he shall have power to examine aU 
persons, books, papers, accounts and prem- 
ises, to administer oaths, and to summon any 
person to produce books and papers, or to 
appear and testify before him, and to com- 
pel a compliance with such summons in the 
same manner as collectors do." The section 
in regard to collectors authorizes them (and 
consequently by section 3163 authorizes su- 
pervisors) to summon any person (meaning 
the distillers, etc.,) or any other person hav- 
ing possession, custody or care of books of 
account .containing entries relating to the 
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business of such person, or atiy other person 
he may deem proper, to appear hefore him, 
and produce such hooks, at a time and place 
named in the summons, and to give testi- 
mony or answer interrogatories imder oath 
respecting any objects hable to tax, etc. 
Then the statute proceeds to state what is a 
proper summons, how it should he served, 
what it should contain, namely: That where 
the production of books is required, it is suf- 
ficient that such books be described with 
♦'reasonable certainty." 

The case from Simon's Reports, which has 
been cited, was a proceeding in the nature 
of a bill in chancery, or information under 
the corporation act of England, where the 
Attorney-general was nominally the party su- 
ing, and the general doctrines there laid 
down as to the authority of a court of chan- 
<;ery, or of a common law cotu't, to require 
a. third party under a subpoena duces tecum 
to bring papers before the com-t, are not 
strictly apphcable in a case like that I am 
now considering. Here the proceeding is 
to enforce compliance with a non-judicial, or 
■extra-judicial authority, connected with the 
general revenue system, the legality and con- 
stitutionality of which has been settled by 
the supreme court of the United States. Fol- 
lowing these decisions, ,and also various de- 
•cisions which have been recently made in 
other com-ts with regard to the exercise of 
such extra-judicial authority, this court has 
to determine whether the description con- 
tained in the subpoena falls within the pm*- 
Tiew of the statute requiring "reasonable cer- 
tainty," 

First, it is set out that this supervisor, 
within the limits of the authority vested in 
him, was engaged in certain investigations, 
to effect which he considers it necessary to 
have before him certain books^ which this 
witness is alleged to have in his possession, 
-custody and control, containing entries which 
may throw light upon that subject— that is, 
in the language of the statute, they relate to 
the subject-matter of the investigation. The 
subpoena particularizes a little farther by 
saying that they relate to a certain class of 
shipments; that is, shipments to a partic- 
ular individual. This particulai-ity, then, -is 
attained so far as the first dass is concei'ned, 
namely, the books, etc., containing enti'ies 
relating to shipments from and to Patoku, 
Indiana, etc., to Bingham Brothers, in the 
■course of business dealings between the wit- 
ness or his fii*m and Bingham Brothers. 
Moreover, it specifies the ledger and jom-nai; 
and then adds the clause to which objection 
principally is taken, namely, "and any and 
all other books, papers, dray tickets and doc- 
uments containing like entries in each of the 
years aforesaid in your custody, etc." Now, 
in the interpretation of this clause, whilst it 
might have aided the court somewhat if 
this oflGLcer had declared in some form that 
it was utterly impracticable for him more 
■specifically to define the dray tickets, docu- 
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ments, etc., yet the com-t must be supposed 
to have such general knowledge of the courae 
of business in matters of this character as to 
understand that without access to the books, 
papers etc., and an examination thereof in 
detail, it would be impracticable, or, to use 
the language of the statute, unreasonable, to 
consider that he could with more particular- 
ity specify them. The objection to this con- 
clusion Hes in the fact that books generally 
might be brought before these officers con- 
taining not only entries in regard to the par- 
ticular matters undergoing investigation, but 
aU the business transactions of the party; 
and it is very properly suggested that a 
man's general business ought not to be sub- 
jected to scrutiny whether of an officei- or 
any one else who chooses to pry into trans- 
actions with which the government has noth- 
ing to do officially. But in such cases it 
generally happens that the witness can turn 
down or seal up alL parts of the books that 
do not contain entries pertinent to the partlc- 
uiar transactions. Under this statute the 
party is to produce such books and papers 
as relate to particular business transactions 
which would serve to throw light upon the 
investigation lawfully imdertaken by this of- 
ficer, and it would be going very far to say 
that the officer must get the information be- 
fore he summons the party. He must be able 
to describe the particular document or en- 
try so that the witness may know what the 
papers are that have been called for, and 
learn whether he has them in his possession. 
But to say in advance that he shall decline 
to produce any book, paper or document 
which contains entries pertaining to the par- 
ticular matter under investigation, because 
the particular paper or book is not so de- 
scribed as to enable an indifferent party to 
put his finger on it at once, would be to ex- 
act really more than the statute and rules 
of law requh'e. In other words, taking the 
subpoena as it is before the com-t, with its 
averments in regard to the matter of these 
papers, books, etc., and the enti-ies connected 
with this- particular business between the 
witness or his firm and the Bingham Broth- 
ers, it is sufficiently definite to comply with 
the terms of the statute. 

General Noble: Suppose the attachment 
issues: then, as I undei'stand it, there is an 
inquiry made into the case, and if I am cor- 
rect, the court said it would inquhe into the 
whole matter pertaining to the investigation. 

THE COURT: Not at aU. I would in- 
quire into the matter far enough to know 
whether it is a case in which punishment 
ought to follow. 

General Noble: As far as Mr. Becker is 
concerned, I would like to have the order 
made that he will appear to-morrow and 
proceed with this matter before the super- 
visor, as far as he is able. 

The U. S. Attorney: There is nothing to 
do in the matter but to obey the order of 
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the court When he shall appear is a matter 
for the supervisor, over "which I have no con- 
trol. 

THE COURT: I consider that a party 
who raises a proposition of law, in good 
faith, is entitled to consideration. The ques- 
tion should be raised before the attachment 
issues—and not afterwards. 

THE COURT, therefore, makes an order 
for an attachment, such attachment to be is- 
sued as the court shall hereafter direct. In 
the meantime the witness may appear be- 
fore the supervisor; and if he does so, and 
obeys the supervisor's process as it is now 
held he is bound to do, the order for attach- 
ment will be discharged. Should he not so 
appear, the attachment will issue. 



BECKER, (DINGEE v.) See Case No. 3,- 
919. 

BECKER, (KURTZ v.) See Case No. '7,951. 



Case No. 1,S09. 

In re BECKERFORD. 

[1 Dill. 45; ^ 4 N. B. R. 203, (Quarto, 59;) 10 
Am. Law Res. (N. S.) 57; 4 Am. Law T. 14; 
1 Am. Law T. Rep. Bankr. 241.] 

Circuit Court, D. Missouri. 1870. 

Baskropt Act — Constitutional Law — Missouri 
Exemption Laws. 

1. That part of the 14th section of the 
bankrupt act [of 1867, (14 Stat. 522)] which 
adopts the state exemption laws in force in 
1864 as the measure of property to be exempted 
under proceedings in hanki-uptcy, is uniform in 
its operation among the states, and is there- 
fore constitutional. 

[Cited in Re Jordan, Case No. 7,514; Re 
Kean, Id. 7,630; Re Smith, Id. 1*1,986; Re 
Jordan, Id. 7,515; Re Smith, Id. 12,996; 
Darlins v. Berry, 13 Fed. 668; Re Van 
Yliet, 43 Fed. 767.] 

2. By the exemption laws of Missouri, in 
force in 18G4, a homestead may be set apart to 
a debtor out of a leasehold in real estate, or 
where such leasehold is not susceptible of di- 
vision he may retain §1,000 out of the proceeds 
of it. 

[Appeal from the disti-ict com-t of the 
United States for the eastern district of Mis- 
souri.] 

In bankiTiptcy. This was an appeal from 
a judgment of the district com't. At the 
time Beckerford was declared a bankrupt he 
was the owner of an unexph'ed tei-m of a 
leasehold estate. The value thereof, as ap- 
peax*ed from a sale made by the assignees, 
was $1,490. After the sale, the bankrupt, 
by his counsel, appeared before the register 
and claimed $1,000 of the proceeds of the 
sale in lieu of a homestead, which claim was 
resisted by assignees. The register thereup- 
on certified the case to the disti-ict court of 
the eastern district, and Ti"eat, District Judge, 
allowed the claim, and ordered the amount 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



to be paid by the assignee, [unreported.] 
From this order the assignee appealed to this- 
court. 

A. Binswanger, for assignee. 

In some twelve states no homestead ex- 
emptions existed in 1864, while in other states 
there is a great diversity as to the amount 
and value of the homestead exempt. In 
many eastern states a homestead of the value 
of only $500 is allowed exempt from execu- 
tion, while in other states a much greater 
amount is exempt. In California $5,000 in 
value is exempt. In Wisconsin, Minnesota, 
and Arkansas there is no limitation as to- 
value or extent of the homestead. These 
exemptions not being imifonn, fall within 
the inhibition of section 8 of article 1 of the 
constitution of the United States, which gives 
congress the power to establish uniform laws 
on the subject of bankruptcy throughout the 
United States. Congress cannot do that in- 
directly which it cannot do directly. Hav- 
ing no power to embody the various home- 
stead exemptions of the several states in the 
law itself, it cannot do it indirectly by in- 
serting such a clause as this, and there is 
no uniformity in the law as required by the 
constitution. 

Charles E. Pearce, for bankrupt. 

Before MILLER, Circuit Justice, and' 
KREKEL, Disti-ict Judge. 

KREKEL, District Judge. It is admitted 
that the bankrupt is the head of a family. 
The 14th section of the bankrupt law, after 
excepting certain specified articles, goes on 
to exempt "such other property as now is 
or hereafter shall be exempted fi*om attach- 
ment or seizm'e, or levy on execution, by 
the laws of the United States, and stich other 
property not included in the foregoing excep- 
tions, as is exempted from levy and sale up- 
on execution, or other process or order of any 
court, by the laws of the state in which the 
bankiTipt has his' domicile at the time of the 
commencement of the proceedings in bank- 
ruptcy, to an amount not exceeding that al- 
lowed by such state exemption laws in force 
in the year 1804." The laws of Missouri in 
18G4 exempted, among other property, from 
sale under execution or other process, "when 
owned by the head of a family or wife who 
shall be a bona fide resident of the state, 
any of his or her real estate not exceeding 
160 acres of farming land, or one lot in town 
or city in value $1,000, at the date of such 
exemption, to be held and enjoyed by such 
party, as a homestead." After providing for 
setting apart the homestead and ascertain- 
ing the value thereof, the law proceeds to 
enact that "when the real estate owned by 
the head of a family is of greater value than 
the amount allowed as the value of a home- 
stead, and is not susceptible of division, such 
real estate may be sold, and the officer shall 
pay over to the defendant in such execution,. 
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the amount or value of a homestead exempt- 
ed under the proTision of the act" The act 
has the usual provision, malcing it inapplica- 
ble to liabilities conti-acted before the taking 
effect thereof. 

Two questions are presented for our con- 
sideration. First, can a homestead be carv- 
ed out of a leasehold estate? and if so, sec- 
ondly, is that part of the 14th section of the 
banki'upt law, mailing the exemption, con- 
stitutional? 

The language of the Missouri statute in 
reference to title is, that he or she must be 
owner of the real estate in order to have a 
homestead exempted. It is argued that there 
can be no such ownership as the law here 
contemplates, in a leasehold estate, and 
hence no homestead can be carved out of it. 
By the 17th section of the Missom'i statutes, 
relating to executions, [Rev. St. Mo. p. 753, 
§ 73,] it is enacted that leases upon land for 
any unexpired term of three years and more, 
shall be subject to execution, and sold as 
real property. The term real propeirty is 
defined by the 18th section of the general 
provisions of the same statute, [Rev. St. 
Mo. § 73,] as including every estate, interest, 
and right in land. These provisions seem to 
us to solve the question suggested, in favor 
of the banla'upt, entitling him to have a 
homestead set apart in the leasehold owned 
by him at the time he was declared a bank- 
rupt 

The second question presented and urged 
with earnestness is the unconstitutionality 
of that part of section "14 of the bankrupt 
law, making the homestead exemption. 

"Congress shall have power to establish 
imiform laws on the subject of banliruptcy, 
tliroughout the United States," is the lan- 
guage of the constitution by which the grant 
is made. It is insisted that the 14th sec- 
tion, already cited, having adopted the ex- 
emption laws of the state in which the bank- 
rupt is domiciled, and these exemptions hav- 
ing no regard to unif ormitj'", violates the con- 
stitutional provision authorizing uniform laws 
throughout the United States to be passed. 
It is obvious, from the language employed, 
that the uniformity here referred to was a 
uniformity among the states. If congress 
saw cause to pass bankrupt laws under the 
grant of power refei-red to, the injunction is 
that they shall be uniform throughout the 
United States. So far as the disti-ibution of 
the bankrupt's assets— the point under con- 
sideration—is concerned, the law is uniform. 
When viewed with reference to the state ex- 
emption laws, there is a uniformity which, 
on reflection, readily suggests itself. Though 
the states vary in the extent of their exemp- 
tions, yet what remains the bankrupt law 
distributes equally among the creditors. JJor 
does the bankrupt law in any way vary or 
change the rights of the parties. All con- 
tracts are made with reference to existing 
laws, and no a'editor could recover more 
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from his debtor tmder the state laws than 
the xmexempted part of his assets, the very 
thing that is attained by the bankrupt law, 
Tvhich, therefore, is strictly uniform. 

To establish the uniformity contended for - 
would have made it necessary for congress 
to have virtually abrogated all state exemp- 
tion laws. In. doing so it would neces- 
sarily have legislated against the debtor 
class, by making whatever property was 
exempt, at the time of contracting, subject 
to distribution. This certainly would not 
have tended either to uniformity, justice, or 
equality. But the power to abrogate state 
exemption laws has never been claimed for 
congress; on the contrary, such laws have 
been upheld and declared constitutional, 
when not applied to obligations incm-red 
prior to the passage of the law. The idea 
of property in men has grown gradually 
weaker, and since the abolishment of im- 
prisonment for debt, has nearly vanished. 

In lieu thereof, the state, for its own pur- 
poses, and the well-being of the individual 
and family, has secured what are deemed 
necessaries, against the claims of creditors, 
and directed the latter to look to the other 
property and integrity of his debtor for se- 
cxii'ity. 

Exemption laws now exist in all the states, 
and are deservedly becoming more and more 
popular. There is something so humane xm- 
derlying them, that courts -will not interfere 
unless they violate a plain mandate of the 
organic law. 

We find nothing in the provisions of the 
bankrupt law which .we are now considering, 
that is in violation of the constitution of the 
United States. The order of the district 
com't is affirmed. 



Case K'o. 1,S10. 

In re BECKET. 

[2 Woods, 173; ^ 12 N. B. R. 201; 7 Chi. Leg. 
News, 243.] 

Circuit Court, D. Louisiana. Nov. Term, 1S75. 

Bankruptcy — Compositio>t with Creditoks — 
What Claims Discharged TuEREur — Dis- 
charge BT Court. 

1. Where a composition proposed by a bank- 
rupt has been accepted by his creditor3 and 
approved by the court, the bankrupt is thereby 
discharged only from the claims of the credit- 
ors whose names, addresses and debts are 
placed on the statement produced at the meet- 
ing of creditors. 

[Cited in Re Shafer, Case No. 12,695.] 

2. In such a case, no discharge granted by the 
court is necessaiy or proper. 

In bankruptcy. A creditor of the bankrupt 
applied to the circuit judge, during a vacancy 
in the oMce of district judge, for fm*ther time 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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to file specifications of liis grounds of opposi- 
tion to the discliarge of the bankrupt. The 
application was resisted by solicitors for the 
banki'upt, on the ground that the bankrupt 
had proposed a composition to his creditors, 
which had been accepted at a meeting of the 
creditors and approved by the court, in com- 
pliance with the provisions of the act ap- 
proved June 22, 1874, [§ 17, (IS Stat. 183.)] 

Mr. J. Ward Gurley, for the motion. 
3Ir. Thomas P. Clinton, conti'a. 

WOODS, Circuit Judge. This motion for 
furtlier time to state gi'ounds of objection to 
the bankrupt's discharge, as well as the ap- 
plication for the discharge itself, seems to bo 
founded on a misconception of the effect of 
a composition under the act of June 22, 1874, 
[§ 17, (IS Stat. 183.)] When a proposition for 
composition has been made and accepted by 
a meeting of creditors and approved by the 
court, and the terms complied with by the 
debtor, he is discharged from the claims of 
all creditors whose names and addresses, and 
the amounts of the debts due to whom, are 
shown in the statement of the debtor, pro- 
duced at the meeting of creditors at which 
the resolution accepting the composition was 
passed. No other discharge is necessary, for. 
in the language of the act, the "provisions of 
the composition shall be binding on such 
creditors." No general discharge can be 
granted, for tlie composition does not affect 
or prejudice the rights of other creditors. 
This settlement by composition of the affairs 
of a debtor, in whose case proceedings in 
bankruptcy have been commenced, does not 
contemplate a discharge under the act. The 
composition may be offered, accepted and ap- 
proved, even without an adjudication in bank- 
ruptcy; for the act provides "that in all cases 
of bankruptcy now pending or to be here- 
after pending by or against any person, 
whether an adjudication in bankruptcy shaU 
have been had or not, the composition may 
be offered and accepted." 

The act also provides that under certain 
circumstances "the com-t may refuse to ac- 
cept or confirm such composition or may set 
the same aside, and in either case the debtor 
shall be proceeded with as a bankrupt in con- 
formity with the provisions of law." These 
provisions of the law show that the composi- 
tion is a substitute for the ordinary proceed- 
ings and discharge under the banki-upt act. 
The composition is a compromise of a debtor 
with his creditors, carried on under the regu- 
lations of law, and the supervision and sanc- 
tion of the coui't. It absolutelj'^ discharges 
the debts of those creditors whose names, ad- 
dresses and debts are placed on the statement 
produced at the meeting of creditors, and no 
other discharge is needed. The debts of those 
creditors whose names are not in the state- 
ment are not discharged, and the court would 
not be authorized to grant a discharge as to 



them. These views are confirmed by the 
case Re Haskell, [Case No. 6,192,] decided by 
Judge Lowell, wliere it is held that the mere 
fact that the banki-upt, if opposed, would be 
unable to obtain his discharge, will not neces- 
sarily prevent the com't from allowing a reso- 
lution of composition. 

In my judgment, the application of the 
bankrupt for the discharge is xmneeessary and 
improper, and the motion for time to state 
grounds in opposition to it is therefore ill ad- 
vised and improper, and should be overruled. 



BECKFORD, (CAHILIj v.) See Case No. 2,- 
290. 



Case M"o. 1,311. 

BBCKI/EY V. UNITED STATES. 

[1 Hayw. & H. 88.] * 

Circuit Court, District of Columbia. June 2, 
1842. 

Larcent of Coin — Indictment — Aveioient of 
Ow.XEitsnip AND Value. 

1. In an indictment for larceny it is not nec- 
essary to aver that coins stolen were the proper- 
ty or money of the prosecutor, or of any other 
person; it is suflicieut to state [that] they were 
the goods and chattels of the prosecutor. . 

2. Nor is it necessary to state the value of 
the coins, if it is stated that they were called 
25 cents each, &c, 

[aiotion for a writ of error to the criminal 
court for the Disrtrict of Columbia. 

[Indictment for larceny against John Beck- 
ley, Jr. A verdict of guilty was rendei*ed. 
Defendant moves for writ of error. Denied.] 

Brent & Brent, for plaintiff. 

P. R. Fendall, for the United States. 

Before CRANCH, Chief Judge, and 
THRUSTON and MORSELD, Circint Judges. 



The indictment states that: "The jurors, 
*S:c., present that Jesse Beekley, the younger, 
a free negro, on the 31st August, 1841, with, 
&c., twenty pieces of the cmTent silver coin 
of Mexico, each of said pieces being called 
a dollar, and being of the value of one dol- 
lar, one piece of the cm-rent gold coin of the 
United Kingdom of Gi'eat Britain and Ire- 
land, called a sovereign, of the value of four 
dollars and eighty-five cents, and divers 
pieces of the silver coin of the United States, 
of divers sizes and denominations, some of 
the said last-mentioned pieces being called 
fifty cents each, some of the said last- 
mentioned pieces being called twenty-five 
cents each, and divers pieces of the silver 
coin of divers foreign countries, some of 
the said last-mentioned pieces being called 



^ [Reported by John A. Hayward, Esq., and 
George O. Hazleton, Esq.] 
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twelve-and-a-half cents eacb, and some of 
tlie said last-mentioned pieces iDeing called 
six-and-a-c[uarter cents eacli; the aforesaid 
divers pieces of the silver coin of the United 
States of divers sizes and denominations, and 
the aforesaid divers pieces of silver coin of 
divei-s foreign countries, heing together of 
ihft value of one hundred dollars and fifteen 
cents, of the goods and chattels of one Rich- 
ard Lea, then and there heing, feloniously 
did steal, &c. P. R. Fendall." The prisoner 
pleaded "Not guilty" to this indictment. The 
jury, having heard the evidence and argu- 
ments of counsel, returned a verdict of 
guilty. The judgment of the court was that 
he suffer imprisonment and labor in the 
penitentiary for the period of two years. 

The prisoner, by his counsel, tendered the 
following bills of exceptions: Upon the trial 
of this cause the United States offered a free 
colored witness to give testimony in the same, 
to which the defendant objected, and offered 
evidence tending to prove that the mother of 
the defendant was a white woman, but his 
father was a black man. 

The couxt overruled the objection made 
by the defendant, and permitted the witness 
to be sworn; to which opinion of the court 
the defendant excepts, and prays that this 
bill of exceptions may be signed, &e. 

Motion in arrest of judgment: 

1. Because the indictment in this case does 
not aver that the twenty pieces of cm-rent 
silver coin of Mexico, and one piece of the 
current i;old coin of the United Kingdom of 
Great Britain and Ireland, called a sov- 
ereign, were the property or money of Rich- 
ard Lea, or the "properly or money" of any 
person whatever. 

2. Because the indictment aforesaid, among 
other things, merely avers that the traverser 
did feloniously steal, take and carry away 
"divei-s pieces of the silver coin of the United 
States, of divers sizes and denominations, 
some of the last-mentioned pieces being called 
fifty cents each, some of the said last-men- 
tioned pieces being called twenty-five cents 
each, and divers pieces of the silver coin of 
divers foreign countries, some of the said last- 
mentioned pieces being called twelve-and-a- 
half cents each, and some of the said last- 
mentioned pieces being called six-and-a-quar- 
ter cents," without stating what was the cur- 
rent value of each of the said above described 
coins. 

3. Because the indictment aforesaid avers 
that the above-described coins, and the oth- 
er silver coins therein described, were the 
goods and chattels of one Richard Lea, 
whereas it should have averred that they 
were the property or money of the said Rich- 
ard Lea. 

The motion, for a writ of error, after argu- 
ment by counsel, was refused, and judgment 
of criminal court affirmed. 



BECKWITH, GBILL v.) See Case No. 1,406. 



Case I^'o. 1,S1S. 

BECKWITH V. EASTON. 

[4 Ben. 357.] ' 

District Court, E. D. New York. Nov. Tea-m, 
1870. 

Costs — Witness' Fees — Deposition — Coiimission- 
Eiis' Fees— Docket Fee. 

1. The fees of witnesses who actually attend 
a trial are taxable, if it appear that they have 
been actually paid. 

[Cited in Jerman v. Steward, 12 Fed. 276; 
Burrow t. Kansas City, Ft. S. & M. R. 
Co., 54 Fed. 280.] 

2. Travel fees for witnesses who live out of 
the district may be taxed to the extent of one 
hundred miles, but no more. 

[Cited in U. S. v. Sanborn, 23 Fed. 304; Buf. 
falo Ins. Co. v. Providence & Stonington 
S. S. Co., 29 Fed. 237; The Vernon, 3& 
Fed. 116; Pinson v. Atchison, T, & S. F. 
R. Co., 54 Fed. 465.] 

3. If a witness is examined de bene esse and 
also attends the trial and is examined, his fees 
are taxable, as is also the proctor's fee for tak- 
ing his deposition, if it is admitted in evidence. 

4. A party is entitled to a detailed hill of 
commissioner's fees which are to be taxed 
against him, showing the items, and that they 
are legally chargeable under the act of July 
26, 1853, [Act Feb. 26, 1853; 10 Stat. 161,] 
with an oath attached that the services have 
been actually and necessarily performed. 

5. No docket fee is allowable on exceptions ta 
a commissioner's report.- 

[Cited in Re Trundy, IS Fed, 608; Central 
Trust Co. V. Wabash, SL L. & P. Ry. Co., 
32 Fed. 686.] 

[Suit by Rufus K. Beckwith against James 
T. Easton.] 

This case came before the court on an ap- 
peal from the clerk's taxation of costs. 

BENEDICT, District Judge. The fees of 
witnesses who actually attended are taxable, 
and the affidavit must show that the sums 
charged have been actually paid. The stat- 
ute only permits the taxation of "the amount 
paid witnesses." The Highlander, [Case No. 
6,474.] Travel fees of witnesses living out 
of the district may be allowed for 100 miles 
travel, but for no greater distance. Wit- 
nesses living out of the district who do not 
live at a greater distance than 100 miles from 
the place of trial, may be reached by sub- 
poena out of this com-t, [Ace March 2, 1793,1 
(1 Stat. 335, [e. 22,]) and traveling fees to a 
witness are allowable only to the extent a 
subpoena will run. 5 Blatehf. 134, [Auou., 
Case No. 432.] 

The fact that a witness was examined de 
bene esse does not prevent allowance of his 
fees for attending the trial in person. If 
he attended the trial in good faith, and was 
examined, his fees ai'e taxable; and alsa 
the proctor's fee for his deposition, if the 
same was taken and admitted in evidence. 

The respondents ai-e entitled to a detailed 
bill of the commissioner's fees, showing the 

^ [Reported by Robert D. Benedict, Esa-, and 
here reprinted by permission.] 
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items, and that they are legally chargeable 
under the act of July 26, 1853, [Act Feb. 26, 
1833; 10 Stat IGl,] and it must have, at- 
tached, an oath that the services chax'ged 
therein have been actually and necessarily 
performed. No docket fee can be allowed 
upon exceptions to a commissioner's report. 
The bill of costs will be referred back to the 
clerk for retaxation in accordance with these 
views. 
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Case mo. 1,213. 

BEGKWITH T. KACINE at al. 

CORNELL V. SAJIE. 

[7 Biss. 142.]^ 

Circuit Court, E, D. Wisconsin, April Term, 
1876.- 

Legislative Control over Moxicipai. Corpora- 
tions— EqurrABLE EXFORCEMENT OF CONTRACT. 

1. Counties and towns are, as to their cor- 
porate existence, completely within the control 
of the legislature. They may be changed, al- 
tered, enlarged, diminished or extinguished, by 
the mere act of the legislature. 

[Cited in Mt. Pleasant v. Beckwith, 100 U. 

S. 535.] 
[See note at end of case.] 

2. When a town is thus obHterated, an action 
at law cannot be maintained against -it, for it 
cannot be served by process through its officers, 
for although the oliieers of a municipal corpora- 
tion hold until their successors are elected and 
-qualified, still where no successors could be 
elected, they cease to hold. 

[See note at end of case.] 

3. A contract entered into previously, is not 
destroyed and annulled by the obliteration of 
the town, for the power of taxation still re- 
mains. It is only transferred to other corpo- 
rations. 

[Cited in Garrett v. City of Memphis, 5 Fed. 

869.] 
[See note at end of case.] 

4. When a contract cannot be enforced at law, 
if there is any fund to which the creditor has 
.a right to resort for the enforcement or pay- 
ment of that contract, it will be followed by a 
court of equitj'. 

[See note at end of case.] 

5. Where a municipal corporation is legislated 
out of existence, and its territory assigned to 
other municipal corporations, the latter must 
pay the existing debt of the former in the ratio 
of the amount of territory each obtained. 

[See note at end of case.] 

[In equity. Bill by Charles Beckwith 
against the city of Racine, the town of Mt. 
Pleasant, and the town of Caledonia, and by 
Latham Cornell against the same, to recover 
on certain bonds of the town of Kacine. De- 
cree for complainants. 

[The town of Mt. Pleasant and the town 
of Caledonia subsequently appealed to the 

' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Affirmed by the supreme court in Mt. Pleas- 
ant V. Beckwith, 100 U. S. 514.] 



supreme court, which affirmed the decree 
in Mt. Pleasant v. Beckwith, 100 U. S. 514.] 

Fuller & Winslow, for complainants. 
Fish & Lee and Jenkins, Elliot & Winkler, 
for defendants. 

Before DRUMMOND, Ck-cuit Judge, and 
DYER, District Judge. 

DRUMMOND, Circuit Judge. On the 2nd 
of April, 1853, the legislature of this state 
passed an act to authorize certain towns to 
aid in the construction of the Racine, Janes- 
ville and Mississippi Railroad. [Sess. Laws 
Wis. 1853, p. 11.] 

By that act, the town of Racine was au- 
thorized to subscribe ?50,000 to this railroad. 
The third section of the act declares, "that 
the board of supervisors of the towns when- 
ever the same shall become necessary, shall 
annually levy a tax upon the taxable proper- 
ty of the town, sufficient to pay the interest 
upon the bonds, which may be issued as a 
part of the subscription, after deducting the 
dividends due to the towns on the shares of 
the stock." 

The stock was subscribed to this amount 
by the town of Racine, and bonds were is- 
sued, and those bonds, according to the al- 
legations in the bill, have come into the 
hands of the respective plaintiffs for value; 
they have become, therefore, bona fide hold- 
ers. 

By various enactments of the legislature, 
subsequent to 1853, which it is not necessary 
to foUow in detail, the town of Racine, 
which was authorized to subscribe this 
amount of stock to the railroad, was obUter- 
ated in name, and the territory which in 
1853 was within the limits of the town of 
Racine, is now included, or was at the time 
these bills were filed, in th^ towns of Mount 
Pleasant and Caledonia, and the city of 
Racine. And the question is, what is the 
effect upon the rights of the plaintiff of this 
legislation in thu^ obliterating the town of 
Racine and bringing within the limits of the 
towns of Mount Pleasant and Caledonia and 
the city of Racine, the territory that was in 
1853 comprehended within the town of Ra- 
cine. In relation to those bonds, has the ob- 
ligation of the contract thus made by the 
town of Racine been destroyed or even im- 
paired? We think that it has not. 

It is not claimed on the part of the defense 
that there is not a liability, or may not be, 
but it is insisted that whatever liability ex- 
ists, is at law; and these being bills in equi- 
ty, and there being a plain and adequate 
remedy at law, according to well settled prin- 
ciples, the bills in equity cannot be sustain- 
ed. If the town of Racine were in existence, 
and could be sued, how much soever its ter- 
ritorial hmits might have been modified, 
changed or cm-tailed by acts of the original 
parties since 1853, then it might be said that 
there would be a complete remedy at law, 
because under such circumstances the town 
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•of Racine supposed to "be easting as a cor- 
poration, would be subject to suit; process 
<?ould be served upon it, and it could be 
brougbt into court. But can that be done 
now? It is said tliat inasmucb as tbe con- 
stitution of tbe United States protects all 
-contracts and prevents any legislation of a 
«tate wbicli tends to impair them, for the 
purpose of enforcing them a corporation 
must be presumed still to exist, and sub- 
ject to process; and so an action can be 
brought against it. If that is so, these bills 
-cannot be maintained; but is that so in 
point of law and fact? We thinlv it is not. 

Coimties and towns, are, as to their cor- 
porate existence, completely within the con- 
ti'ol of the legislature. They may be 
<;hanged, altered, enlarged, diminished or 
extinguished by the mere act of the legis- 
lature. They are absolutdy within the legis- 
lative control, and there can be no question 
■of the power of the legislature to change 
•or alter the town of Racine, and so to speak, 
annihilate it as a town or a corporation; and 
the question is when this is done, 'is there 
-anybody, any entity in esse that can be sued. 

One of the attributes of a corporation is 
that it can sue and be sued. If a corporation 
does not exist, how can it sue? It will be 
jidmitted that it cannot sue. How can it 
be sued? Llanifestly upon no other ground 
than that a contract has not been impaired, 
^nd there must be a way of enforcing it, and 
the corporation must still exist for the ptur- 
pose of suit and enforcement of the con- 
tract Obviously that cannot be so, tmless 
there is some law in existence which creates 
^nd continues corporate functions for that 
pm-pose; which clothes some persons natu- 
rally or artificially with a capacity to be serv- 
-ed with process, and brought into court, and 
to appear by counsel. It is said that by 
operation of law and in conformity with ex- 
press enactments, the officers of corporations, 
of counties and towns continue in existence 
■until their successors are elected and quali- 
fied; and inasmuch as in this case, when this 
town was oblitex-ated by the fiat of the leg- 
islature and ceased to exist as a town, there 
were officers of the corporation in existence; 
that they have cor\tinued to exist as such offl- 
cei's up to the present time; and would as 
long as there was in existence a conti-act 
which could be enforced against a town. 

Now, it is, I believe, about 14 years since 
there was a town of Racine. It is perfectly 
clear to me that the act of the legislature 
which is referred to, does not contemplate 
■such a case as this when it declares that the 
officers of a municipal corporation shall con- 
tinue in existence until their successors are 
elected and qualified. 

In this case there could be no successors 
elected or qualified, because the capacity to 
elect had ceased to exist. And it certainly 
can only refer to cases where that could be 
■done. Therefore, it seems to me that the 
<:onclusion is iixesistible, that in this case. 



these officers did not continue to hold an 
office to which successors can be elected or 
qualified. 

The act of the legislature contemplates, 
and it necessarily implies, the continued ex- 
istence of the corporation; therefore there is 
no person upon whom service can be had in 
an action at law, because there is no corpo- 
ration in existence for the purpose of main- 
taining a suit at law. 

Then the next point is, whether the con- 
tract has been destroyed because the legisla- 
ture has destroyed the corporation. We 
think it has not The act of 1853 declares 
' that the interest upon these bonds should 
be paid in a particular way by the imposition 
of a tax upon the property at that time with- 
in the limits of the town of Racine. That 
was the fund which was provided for the 
payment of these bonds, or at any rate of 
the interest on the bonds; therefore, the cred- 
itor had a right to look to the taxing power 
of the town as his means of payment. 

Now, the power of taxation which then ex- 
isted, and which was recognized in the act 
of 1853 as the means of enforcing the pay- 
ment of the debt which might be created is 
not gone, it has only been transferred to 
different municipal corporations. Whatever 
may be said of the personal property> the 
real, fixed property which could then be 
resorted to to pay this debt is still there, 
and the power of taxation still exists. 

It is a well recognized principle in eqifity, 
as a conti'act cannot be impaired, that where 
there is any fund to which the creditor has 
a right to resort for the enforcement or pay- 
ment of the contract, it will be followed by a 
court of equity. It would be a reproach to 
the jurisprudence of this country, whei-e the 
principle in the fundamental law of this 
Union is that no state can pass a law im- 
paii-ing the obligation of a contract, if it 
were allowed, to be impaired or destroyed, 
simply by the change of boundaries of a 
town, or hy striking out the name of one 
town and putting in the name of another; 
by the town of Racine ceasing to exist tmder 
legislative enactments, and Mount Pleasant 
and Caledonia and the city of Racine being 
substituted in its place. 

Then this being so, that the contract still 
exists, and that a court of equity will enforce 
it, the question is, whether this is in the 
predicament of some of the cases that have 
been referred to, and particularly of the case 
decided by the supreme court of the United 
States, wbere it is said that there are many 
contracts which cannot be enforced, that 
there are many debts existing which can 
never be paid, and therefore, there may be 
the right without a remedy. I do not think 
that this case comes within that category. 
If there were nothing to which the creditor 
had the right to resort to enforce his con- 
tract, it might be. so, lilce the case of the in- 
dividual who is stripped completely of all 
means to pay a debt. There is a judgment. 
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or decree, but the fault is not then in the 
law; it is heeause there is nothing -which the 
party has to meet the decree, or satisfy it. 

It may be conceded that there are some 
difficulties connected with the details of 
such a case as this, and a court of equity 
possibly in carrying: out the objects sought 
in whole or in part by these bills, may meet 
with some obstacles in enforcing the obliga- 
tions of the town of Racine; but it is to be 
hoped they will be met and overcome. If 
that cannot be done, it would be a very hard 
case for the creditors of our municipal towns 
and corporations, and particularly in this 
state, because all that it would be necessary 
to do would be simply for the legislature to 
pass a law changing all those municipal cor- 
porations, making others in their stead and 
making new boundaries, and in that way 
some municipalities could get rid of debts 
which they are now trying to avoid in ways 
not much more ci'cditable. I do not think 
that that can be done. 

The counsel for the defendant insists that 
the remedy can only be pursued after a 
judgment has been obtained at law. His 
sense of justice and equity revolts at the 
idea of there being no remedy; but he says 
it must first b© sought in an action at law. 
I have already stated the reasons why I 
think that cannot be done. 

The principles declared in the ease of Cur- 
ran V. Arkansas, 15 How. [5G U. S.] 304, I 
think substantially dispose of most of the 
material questions in this case. It is ti'ue in 
that case the bank charter was not .absolutely 
repealed, and it was undoubtedly competent 
to enforce the rights of creditors against a 
fund which the state had undertaken to con- 
trol in derogation of their rights. But while 
that case declares that it is competent for the 
legislature to dissolve a corporation, it asserts 
that the dissolution of the corporation does 
not impair the obligation of the contract, and 
that a court of equity can enforce the con- 
tract by any of the various means within its 
power. There is one remark made by the 
court which, although it does not absolutely 
decide this question, still it is clear it was 
in the mind of the court. The eom-t says, 
that whatever technical difficulties exist in 
maintaining the action at law by or against 
a corporation after its charter has been re- 
pealed, in the apprehension of a court of eq- 
uity there is no difficulty in the creditor folr 
lowing the property of the corporation into 
the hands of any one not a bona fide holder. 

It is true that was a bank, but as I have al- 
ready stated, the control of the legislature 
over mimicipal corporations is absolute; and 
the fact that that was a bank, and this is a 
town can certainly make no difference. All 
the technical difficulties in the way of the 
maintainance of a suit at law, which are re- 
ferred to by the court in that case, seem to 
be insm'mountable. In fact, I think that it 
would be found that the counsel for the de- 
fense, if these parties had been sued at law, 



would have objected that no suit at law could 
be maintained against the town of Racine. 

I have said that the power of taxation has 
not been annihilated. It still exists; it has 
only been transferred, and as at present ad- 
vised, 1 should be inclined to think that it 
would be competent for the court to appor- 
tion this indebtedness among these various 
defendants in such a way as to make eacli 
one of them answerable in proportion to th" 
fund that has come within its control for the 
payment of this debt. I do not say that that 
will ultimately be the view which the court 
may take of it; but as at present advised, I 
feel inclined so to hold. At any rate, it is 
clear to my mind that there must be some 
way by which those parties who have con- 
trol of this fund, which the legislatm'e set 
apart for the payment of this debt, can be 
made answerable for it. Therefore, the de- 
murrer will be overruled. The defendants 
may have reasonable time to answer. 

On the final hearing of the cause, the fol- 
lowing was the opinion of the court: 

DRUMMOND, Circuit Judge. When these 
cases were submitted on the demm-rer, the 
eoiu't stated its general concliisions on the 
law, and I see no reason to doubt the correct- 
ness of the conclusions then reached. The 
two cases are substantially alike. They have 
been presented to a master, who has taken 
proof, and they have come up now for final 
hearing, but whether or not the report of the 
master may be of such a character as to en- 
title the parties to a decree may be question- 
able, but there probably can be an arrange- 
ment made between counsel by which a de- 
cree can be prepared after hearing the opin- 
ion of the court. I think the plaintiffs are 
entitled to a decree. 

When the bonds were issued on tlie Gth of 
December, 1853, as well as when the act un- 
der which they were issued was passed, April 
2d of the same year, the town of Racine con- 
sisted of aU of fractional towns 3 and 4 of 
range 23, except what was within the limits 
of the city of Racine, and comprehended not 
far from thirty sections of land. It was 
bounded on the west by the towns of Cale- 
donia and of Mount Pleasant, and on the east 
by Lake Michigan. In 1856 the bormdaries 
of Mount Pleasant were extended to the lake, 
so as to include nearly one half of the town 
of Racine, thus cutting off the whole of the 
south part of the town, and including it with- 
in the limits of the town of Moimt Pleasant. 
In 1857 the boundaries of the town were 
again changed. Caledonia and Mount Pleas- 
ant were both extended to the lake, and Ra- 
cine was left lying between those towns, 
Caledonia on the north, and Mount Pleasant 
on the south, the boundaries of Racine being 
extended from the lake to the western bound- 
ary of range 22, being four sections in width 
north and south, and thus constituted, Racine 
comprehended, on the east about twelve sec- 
tions, which it had in 1853, and took in on 
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the west -what was then a part of Mount 
Pleasant, and of Caledonia, being twelve sec- 
tions from each town. With these hound- 
aries the name of Racine was changed to Or- 
well. In 1860, the town of Orwell was va- 
cated and all of its territory attached to the 
towns of Caledonia and Mount Pleasant; thus 
Racine, or Orwell, ceased to exist as an or- 
ganized town. In 1871, there was added to 
the city of Racine a small part, namely, two 
or tlu-ee sections of what was then Mount 
Pleasant, and of what was a part of that 
town and of Racine or Orwell in 1S57, and a 
part of Mount Pleasant and of Racine in 
1856, and a part of Racine in 1853. The va- 
rious changes are marked on the plans of the 
town, which are given by the master in his 
report of the testimony. This was the con- 
dition of the towns and the city of Racino 
when the bill was filed, and the question is, 
what are the rights of the parties? 

I have ah-eady said that it was not compe- 
tent for the legislature to impair the obliga- 
tion of the contract made by the town of 
Racine, as it existed in 1853; when the sub- 
scription was made to the raili'oad stoct, 
and the bonds issued. There was a contract 
between the parties which could not be af- 
fected by any subsequent legislation. When 
the town, by legislation, was brought with- 
in much narrower limits, what was the 
status of the case when this change was 
made? I think, according to well settled 
principles, it must be understood, no leg- 
islation being had in relation to the debts of 
the town, and Racine being left with these 
curtailed limits, the debt of Racine followed 
the town. The newly constructed Mount 
Pleasant, although it had taken in a portion 
of the old town of Racine, was not required 
to pay its debt, or any portion of it; it 
took, therefore, the territory from Racine, 
without the liability arising from its indebt- 
edness, and the debt remained fastened up- 
on the town of Racine, as it was then 
bounded. If- that is so, what was the .condi- 
tion of affairs when these boundaries were 
changed, and Caledonia and Mount Pleasant 
were both extended to the lake, and Racine 
was left a strip of land four sections in 
width, from the lake to the western bound- 
ary of range 22? It had thus taken in a 
portion of the old town of Racine, and also 
a portion of Caledonia and Mount Pleasant, 
and the north portion of the town of Racine 
was cut off, and placed within the territo- 
rial limits of Caledonia. There had yet been 
no legislation in relation to the indebtedness 
of the town of Racine, and I think the in- 
debtedness was cast upon the town of Ra- 
cine as thus newly constructed by the act of 
the legislature. A portion of the old ter- 
ritory was taken within the limits of the 
town; it had taken In also a portion of both 
Caledonia and Mount Pleasant It thus had 
additional territory which it had not in 1853, 
from which it might be enabled to pay the 
debts it had then created, but the law of 
3FED.CAS. — 3 
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the case is, as I understand, the tei-ritorial 
limits of a town being absolutely within the 
control of the legislatui-e, it was competent 
for it to change or alter in any respect, to 
diminish or add to, the territorial limits of 
the town, and nothing being said about any 
indebtedness the debt followed the town as 
thus newly consti'ucted, whether diminished 
or enlarged. When the town of Racine had 
thus been created by the act of the legis- 
lature, and the name of the town changed 
to Orwell, that change of name coiild not 
affect the rights of the parties. The obli- 
gations of the town stiU existed, and when 
Caledonia, Racine or Orwell and Mount 
Pleasant were ci-eated— Caledonia on the 
north. Mount Pleasant on the south, Racine 
in the middle, extending from the western 
boundary of range 22 to the lake— then it 
was with the indebtedness of Racine, as cre- 
ated in 1853, or of Orwell, as it was subse- 
quently called. This, then, was the position 
of the case when some important legislation 
took place upon the subject, and, as it has 
been stated, in 1860, Orwell ceased to be an 
organization, and its whole territory was an- 
nexed pai't to Caledonia, and part to Mount 
Pleasant; then, and afterwai'ds, there ceased 
to be a corporation municipal which was liable 
to the plaintiff for the former indebtedness 
of Racine; and there existed only the corpo- 
rations of Caledonia and Mount Pleasant. 
According to the view I take of the case, 
this circumstance did not impair or destroy 
the indebtedness of Racine; it was not com- 
petent, as I have stated before, for the legis- 
lature thus to put an end to the indebted- 
ness. If that had been attempted, it certain- 
ly would have been unconstitutional legisla- 
tion; so that I think Caledonia and Mount 
Pleasant having taken, as corporations, the 
territorial limits of what was formerly Racine, 
or Orwell, must equitably be held to be re- 
sponsible for its debt. Having taken all the 
means by which the town of Racine could 
pay its indebtedness, it must be held that 
they stand in the place of Racine, and liable 
for the same. And we cannot take one and 
leave out the other, because by the same act 
of legislation the territory of Racine .was at- 
tached part to one, and part to the other, 
operating therefore at the same time and up- 
on both towns, and as the debt was against 
the town of Orwell at the last moment that 
it ceased to exist as a town, it was then 
transferred equitably to Caledonia, and to 
Mount Pleasant. Then in 1871 there was 
-an addition made to the city of Racine. Be- 
tween two and three sections of land "were 
added to the city and taken &om Mount 
Pleasant. 

The act which thus added to the limits of 
Racine, declared that it should be liable, 
(there seems now a new element in the leg- 
islation, and that there must be some pro- 
vision made for the debt of the town of 
Racine,) to pay the debts of the town of Ra- 
cine in proportion to the territory which it 
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took, so here we have an act of legislation 
-which makes it incumbent upon the city of 
Racine to pay its proportion of the indebted- 
ness. If these principles are correct, the city 
of Kacine being obliged by the express tern? 
of the law to pay a portion of the indebt- 
edness, and the towns of Caledonia and 
Mount Pleasant being also obliged, from the 
natiu'e of the case, the only question is: 
How is the division to be made between 
these respective corporations? and it seems 
to me that it can only be made upon the 
proportion of torritory which each of the 
towns took from Orwell. 

Now the act of lSo3 in authorizing the in- 
debtedness of the town of Racine, declared 
that provision shoiild be made by a tax up- 
on the property of the town to pay the in- 
terest on the indebtedness. It did not say 
in terms, real estate, but upon the property; 
and it might be presumed to include both 
personal and real property. But it is ob- 
vious, I think, that it is impracticable, in the 
nature of things, for the court to determine 
the amount of personal property that may 
have been taken off from the town of Or- 
well by Caledonia, or by Mount Pleasant, 
and it seems to me that the only satisfactory 
method of determining the part of each is 
that the debt shall be apportioned according 
to the territory that each took from the town 
of Orwell. 

A case has been recently decided by the 
supreme court of the United States, (Laramie 
Go. V. Albany Co., 02 U. S. 307,) the principle 
of which is, as it has been stated by the 
com-t, that when an indebtedness is created 
by a municipal corporation, and there are 
created out of that corporation new corpoi'a- 
tions, such as counties or towns, the debt of 
the old corporation follows it within the new 
territorial limits, and the new municipal cor^ 
porations are not bound to pay any portion 
of the indebtedness unless the act of division 
so prescribes. In that decision this lan- 
guage is quoted and approved by the &a- 
preme court, in referring to the case of 
Bristol V. New Chester, 3 N. H. 534, as to 
the power to divide towns — "The power in 
tliat regard is sti'ictly legislative; and that 
the power to prescribe the rule by which a 
division of the property of the old town shall 
be divided, is incident to the power to divide 
the territory. * * * Such a decision must 
be founded upon the circumstances of each 
particular case." 

Now that principle, it seems to me, applies 
to the peculiar circumstances of this case, 
and that the division must be made as I 
have suggested, namelj': Caledonia must 
pay in proportion to the territory that it has 
taken from Orwell, and so must Mount 
Pleasant, and the city of Racine in propor- 
tion to the territory that it has taken, as 
prescribed by the act of the legislature. 

[NOTE. On appeal to the supreme court by 
the town of Mt. Pleasant and the town of 
Caledonia, the decree of the circuit court was 



affirmed, the court taking the ground that where 
the charter of one municipal corporation is 
vacated, and the whole of its territoiy annexed 
to two others, the two enlarged corporations 
will, in the absence of any legislative provisions, 
be entitled to all the public property of the one 
that ceases to exist, and they will become lia- 
ble for all the legal debts contracted prior to the 
annexation. In delivering the opinion of the 
court, Mr. Justice Clifford referred to the act of 
March 17, 1871, which set off from the town 
of Mt. Pleasant, and annexed to the city of 
Racine, a portion of the territory formerly be- 
longing to the old town of Racine, saying: 
"Enough appears in that provision of direct leg- 
islation to show that the city of Racine was 
thereby made liable for the debts of the extin- 
guished town of Racine in the proportion there- 
in described, and the clear inference from the 
provision is that the town of Mount Pleasant, 
prior to the passage of that act, was liable 
for the debts of that old municipality, in pro- 
portion to the whole extent of the territory an- 
nexed to her by the prior act, which extin- 
guished the old municipal corporation." Mt. 
Pleasant v. Beckwith, 100 U. S. 514. See, al- 
so, Barkley v. Levee Com'rs. 93 U. S. 258; 
Broughton v. Pensacola, Id. 266; Meriwether 
V. Garrett, 102 U. S. 472; Grantland v. City 
of Memphis, 12 Fed. 287; Brewis v. City of 
Duluth, 9 Fed. 747.] 
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[The cases reported under above title in 6 N. 
Y. Leg. Obs. 340, are the same as Cases Nos. 
4,452 and 4,453.] 



Case No. 1,S15. 

BEDELL v. The POTOMAC. 

[2 Int. Rev. Rec. (1SG5,) 62.] 

District Court, S. D. New York.^ 

Collision' — Steam axd Sail — Right of Wat — 
DcTT OF Sailing Vessel to Carky Lights. 

[1. There is no definite rule of law requiring 
sailing vessels navigating the high seas at 
night to carry signal lights. The Delaware v. 
The Osprey, Case No. 3,763, followed.] 

[See rule viii.. Act April 29, 1SG4; Rev. St. 
§ 4233.] 

[2. It is the duty of a steamer to keep out of 
the way of a sailing vessel approaching from 
an opposite direction, and the failure of the 
latter to carry lights at night does not excuse 
the steamer from such duty if the steamer, 
nevertheless, sees the sailing vessel in time to 
avoid a collision.] 

[See note at end of case.] 

[In admiralty. Libel by Mott Bedell, own- 
er of the schooner A. V. Bedell, against the 
steamer Potomac, for collision. Decree for 
libelant. 

[This was subsequently reversed by an un- 
reported decree of the circuit court, and the 
decree of the circuit court affirmed by the 



^ [Reversed by circuit court, (not reported.) 
Decree of the circuit coiirt affirmed by supreme 
court in The Potomac, 8 Wall. (75 U. S.) 590.] 
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supreme court in The Potomac, 8 Wall. (75 
U. S.) 590.] 

Benedict, BmT & Benedict, for libelant. 
Man & Pai-sons, for claimants. 

Before BBTTS, District Judge. 

Tliis was a case of collision. Tlie libel 
was filed by the owners of scbooner A. V. 
Bedell, wbich was sunk by tbe steamer in 
the Chesapeake bay, near the mouth of the 
Rappahannock river, about midnight on the 
7th of July, 1859. The schooner was bound 
from New York to Alexandria. The steamer 
was bound from Baltimore to Norfolk, and 
heading due south. The schooner was run- 
ning nearly north, close hauled. The weath- 
er was calm; stars were yisible in the sky, 
and each of the vessels could see the other 
when a half or a quarter of a mile apart, 
so as to distinguish the character of the ob- 
jects and the direction, of their apparent 
courses. The vessels had neared each other 
to within a few yards, when it was discov- 
ered that they were coming in contact, and 
each called out to the other to get out of 
the way. Each vessel attempted to change 
its com-se, but, after a few minutes' fright 
and hopeless outcry on board of both, they 
came together about end to end, and the 
schooner was instantly sunk. The claimants 
insisted that the schooner was in fault in 
carrying no light, and a good deal of tesii- 
mony was talcen on both sides as to the vari- 
ous manoeuvx'es of the two vessels, each 
claiming that the other was not skilfully 
navigated. 

HELD BY THE COURT: That it is need- 
less to attempt to ascertain and adjust the 
reliable evidence gatherable out of the hur- 
ried and" indefinite observations and impres- 
sions of the witnesses as to which vessel was 
most skilfully navigated; because, in the 
opinion of the com't, that whole matter was 
definitely determined as a principle of law 
as soon as the schooner was discerned from 
on board the steamer. The testimony had 
no further agency to fulfil in the case in re- 
spect to the rights and responsibilities of 
the parties, after it had clearly designated 
that a steam and sailing vessel were exposed 
to a mutual meeting in the night, approach- 
ing head and head in close collateral lines, 
if not actually on a coincident one. 

Tliat, as Judge Grier remarks, 2 Wall. Sr. 
273, [The Delaware v. The Osprey, Case No. 
3,763,]— no reliable evidence exists in the 
boolcs that the law requires sailing vessels 
navigating the high seas at night to carry 
signal lights,— 9 N. Y. Leg. Obs. 232, 1 Spr. 
IGO, [Jones v. The Hanover, Case No. 7,466; 
Lenox v. Winisimmet Ca„ Id. 8,248,] Pai's. 
Mar. Law 192, note 3. 



That in this condition of the law it can- 
not be pronounced that the schooner in this 
instance was guilty of an illegal act, or dere- 
liction of maritime duty in not displaying 
lights conspicuously at the time. Besides, 
the evidence is equivocal as to the fact. 

That a gross in-egularity, and not being 
clearly explained, constituting a marked fault, 
was committed by the steamer in continu- 
ing to come upon the schooner without stop- 
ping, or even easing her engine for a distance 
of half or quarter of a mile, and during that 
period it is not proved that any efficient act 
was done hj the steamer for their common 
protection and safety. 

That the actual offence and dangerous 
fault of the' steamer was the disobedience 
of the plain and peremptory mandates of the 
law, emphatically declared to managers of 
steadtners who are meeting with sailing ves- 
sels, that "the steamer shall keep out of the 
way of the sailing ship." The corpus delicti 
of the Potomac on this occasion was a dis- 
obedience of that plain rule. She, had ample 
time and clearing ability to fulfil it by stop- 
ping her movement until the danger would 
cease or be safely avoided; and because the 
steamer did not faithfully execute that duty 
directiy charged upon her, the interdicted 
offence has been perpetrated, and she must 
pay the penalty pronounced by the law, with 
out regard to the mistakes or ignox-ance un- 
der which her officers or crew may have 
acted. 

Decree for libelant 

[NOTE. This decision was reversed on ap- 
peal by an unreported decree of the circuit court, 
and the decree of the circuit court was afiirmed 
by the supreme court in The Potomac, 8 Wall. 
(75 U. S.) 590. Mr. Justice Davis, in delivering 
the opinion, said: "The law casting the great- 
er responsibility on the steamer on account of 
her motive power, and the sailing vessel hav- 
ing an easy duty to perform, it has been gen- 
erally found, on investigation, that the collision 
was the result of a relaxation of viligance on 
the part of the officers of the steamer. It has 
sometimes happened, however, that the steamer 
was not to blame, and the present case, in our 
opinion, is one of that character. It is unneces- 
sary to restate the rules of navigation, obligato- 
ry upon vessels in the predicament these were 
on the night in question. * * * One of these 
rules requires the steamer to keep out of the 
way of the sailing vessel; but, to enable her 
to do this effectively, the law imposes the cor- 
responding obligation on the sailing vessel to 
keep her course. * * * The accident could 
have happened in no other way than by a 
change of the schooner's course, and that this 
-n-as made is evident, for, when the vessel? col- 
lided, the schooner had fallen off from about 
a north course to nearly an east course. Be- 
sides, the only man on hoard the schooner who 
was examined as a witness says that he put 
his helm hard up, by the captain's order, about 
two minutes before the collision. If the 
schooner had kept her course, instead of port- 
ing her helm, and changing it to the eastward, 
the collision would not have occurred."] 
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Case No. 1,S16. 

The BEDFORD. 
[5 Blatchf. 200.] ^ 

Circuit Court, S. D. New York. Dec. Terra, 

1SG3. 

Collision — Ferry Boat akd Vessel at Anchor 

— Rules of Ancuokagb in East River. 

1. Where a ferry boat, running?, in a dense 
fog, on a ferry across the East river, at New 
York, collided with a schooner at anchor in the 
river, and it appeared that the schooner was 
anchored within a distance of sixty yards from 
a direct line between the landing places of the 
ferry: Held, that the schooner was in fault. 

2. The ordinance of the city of New York, 
(section 14, art. 2, c. 26, p. 291, Revision 1859,) 
providing that no vessel shall lie at anchor in 
the East river within a distance of sixty yards 
from a direct line between the landing places 
of either of the public ferries across the river, 
is binding upon all persons engaged in the navi- 
gation of the river. • 

[Cited in The Baltic, Case No. 822.] 

3. In this case, the schooner also was in fault, 
in that her mate had been warned, by the pilot 
of the ferry boat, before the collision, to move 
the schooner from her anchorage, and had re- 
fused to do so. 

4. But the ferry boat also was in fault, in 
that her pilot knew the position of the schooner, 
and that the mate of the schooner had refused 
to change her location, and in not using greater 
caution. 

[Cited in The Ophelia, 44 Fed. 941.] 

5. The district court decreed to the owners of 
the schooner their damages. This court divided 
such damages, and allowed no costs to either 
party in the district court, and gave to the ap- 
pellants their costs in this court. 

[Cited in Brush v. The Plainfield, Case No. 
2,058; The Marv Patten, Id. 9,223; Van- 
derbilt v. Reynolds, Id. 16,839.] 

[Appeal from the district coiirt of the Unit- 
ed States for the southern district of New 
York.] 

In admiralty. This Tvas a libel in rem, 
filed in the district com-t, to recover damages 
for a collision which occurred between the 
schooner Mary D. Lane and the steam ferry 
boat Bedford, in the East river, on the 
morning of the 17tb of December, 1853. The 
district coxu't pronounced for the libellants, 
[Lane v. The Bedford, Case No. S,04G,] and 
the claimants appealed to this com't 

Erastus C. Benedict, for libellants. 
Benjamin D. Silliman, for claimants. 

NELSON, Circuit Justice. The schooner 
lay at anchor about the middle of the river, 
near the track of the ferry boats of the Wall 
street ferry, which ran between the foot of 
Wall street on the New York side and the 
foot of Montague street on the Brooklyn 
side. The collision took place about eight 
o'clock in the morning. There was a dense 
fog, the tide was flood, and the wind was 

^ [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 



southeast. The schooner was struck on her 
port side, near mid-ships, while the ferrj' 
boat was on her passage from Brooklyn to 
New York. The damage was not very seri- 
ous. The schooner had cast anchor at about 
twelve o'clock the day preceding, at the 
place of collision, and was in charge of the 
mate, the captain and pilot being absent. 
The mate had been warned by the pilot of 
the Bedford, that morning, that his vessel 
was in the track of the ferry boats, and that, 
as a dense fog was coming on, he ought to 
trip his anchor and pass up, on tbe tide, 
out of the way. The mate refused, insisting 
that he had as good right to lie there as the 
feny boats had to mn. On the next tilp of 
the ferry boat, the collision took place. 

The proofs are very full and dear, that the 
schooner was in or near the track of the 
ferry boats. Indeed, the mate himself states, 
that, while lying at anchor from the preced- 
ing day, the ferry boats passed him on his. 
bow at ebb tide, and on his stern at flood 
tide, the tide tailing his vessel up or down 
the river as it was ebb or flood. , One of the 
city ordinances (section 14, art. 2, c. 26, p. 
291, Revision 1859) provides, that no ship or 
vessel shall lie at anchor in the East river, 
within a distance of sixty yards from a di- 
rect line between the landing places of either 
of the public ferries across the river, and 
imposes a fine for the offence. This ordi- 
nance is made in pursuance of a power con- 
ferred upon the city by the legislatm'e of the 
state. It is a very proper local regulation, 
and is binding upon aU persons engaged in 
the navigation of the river. The place of 
the anchoring of vessels in the harbor of 
New York is under the authority of the 
city, and its exercise is indispensable, with a 
view to the convenience and good order of 
vessels resorting thither. It was a fault on 
the part of the schooner, to cast anchor with- 
in the forbidden limit, and a still greater one 
not to remove when the attention of the 
mate was called to the fact and he was 
warned of the danger. 

I think that the ferry boat, also, was in 
fault, in not avoiding the schooner, as the 
pilot knew her position, and that the mate 
had refused to change his location. I cannot 
but think that, if greater precaution had 
been used, the collision need not have oc- 
cm-red, notwithstanding the density of the 
fog. 

As both vessels were in fault, the damages 
sustained by the libellants, which were de- 
creed by the court below at $1,000, must be 
divided. No costs are allowed either party 
in the court below. The appellants are al- 
lowed their costs in this court. 
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Case KTo. 1,S17. 

BEDFORD v. HUNT et al. 

[1 Mason, 302; ^ 1 Robb, Pat. Cas. 148.] 

Circuit Court, D. Massacliusetts. Oct. Term, 
1817. 

Patents von Investioxs — Noveltt asi> Usefol- 
NESS— Evidence— Pkior Luiited Use. 

1, By useful invention in the patent act of 
the United States [of 1793, (1 Stat. 318, c. 11)] 
is meant, an invention, which may he applied 
to a beneficial use in society, in contradistinc- 
tion to an invention injurious to the moral 
health or good order of society. 

2, It is of no consequence, whether its utility 
be general or limited to a few cases; and it is 
not necessary to establish, that the invention 
is of such general utility, as to supersede all 
other inventions now in practice to accomplish 
the same purpose. 

[Cited in Blake v. Smith, Case No. 1,502; 
Seymour v. Osborne, 11 Wall. (78 U. S.) 
549.] 

3, The first inventor, who has put the inven- 
tion in practice, and he only, is entitled to a 
patent. JEvery subseciuent patentee, although 
an original inventor, may be defeated of his 
patent right, upon proof of such prior invention 
pat in actual use. The law in such case adopts 
the rule, "qui prior est in tempore, potior est in 
jure." In order to defeat a subsequent patent, 
it is not necessary to prove, that the inven- 
tion has been previously in general use, and 
generally known. It is sufficient, if the same 
invention has been previously known and put 
in actual use, however limited the use, or the 
knowledge of the invention, might have been. 

[Distinguished in Watson v. Bladen) Case 
No. 17,277. Cited in Sturtevant v. Green- 
ough. Id. 13,579; Parkhurst v. Kinsman, 
Id. 10,757; Rich v. Lippincott, Id. 11,758; 
Johnson v. Root, Id. 7,409; Coffin v. Ogden, 
Id. 2,950; Stimpson v. Woodman, 10 Wall. 
(77 U. S.) 125; Coffin v. Ogden, 18 Wall. 
(85 U. S.) 125; Sewall v. Jones, 91 U. S. 
171; Pickering v. McCullough, Case No. 
11,121; Christie v. Seybold, 5 C. C. A. 39, 
55 Fed. 75.] 



[At law. Action by William Chad wick, as- 
signee of John Bedford, against William 
Hunt and others, for infringement of letters 
patent Verdict for defendants.] 

This was an action on the case for the in- 
fringement of a patent right. Bedford, [on 
Jxily 16,] 1806, obtained a patent for a new 
and useful improvement in the making of 
boots, bootees, and shoes. He afterwards 
sold out to di^erent individuals the right to 
use this patent in particular towns. The real 
plaintiff in this case was William Chadwick, 
to whom such a right had been sold by Bed- 
ford,* and within whose limits the defendant 
bad manufactured boots, &c. after tlie man- 
ner described in the patent, and vended the 
same, without having purchased, either of 
the plaintiff or of Chadwick, the right so 
to do. The general issue was pleaded, and 
under it the defendant endeavomred to prove, 

* [Reported by William P. Mason, Esq.] 



that the improvement, for which the patent 
was obtained, was not new; and produced 
evidence to show, that shoes of the same 
desa'iption had been made many years be- 
fore. It was also contended, that the inven- 
tion was not useful; but upon experience 
had been found not to answer the purpose 
expected, and that this mode of making 
boots and shoes bad been of late much laid 
aside. 

The case was argued by Webster and 
Thurston, for plaintiff, and by Blake and 
Orne, for defendants. 

In the eom*se of the ai-gument, the follow- 
ing questions of law were made to the court. 
1st What degi*ee of usefulness in an inven- 
tion or improvement the law requii-ed, in 
order to support a patent? 2dly. Into how 
general use, a prior inventor must have in- 
troduced an invention or improvement, in 
order to render void the privileges of a sub- 
sequent patentee? On these points the jm-y 
were instructed, in tbe charge, as follows. 



STORY, Circuit Justice, (after stating the 
facts.") No person is entitled to a patent 
under the act of congress unless he has in- 
vented some new and useful ai't, machine, 
manufacture, or composition of matter, not 
known or used before. By useful invention, 
in the statute, is meant such a one as may 
be applied to some beneficial use in society, 
in conti'adistinetion to an invention, which 
is injurious to the morals, the health, or 
the good order of society. It is not neces- 
sary to establish, that the invention is of 
such general utility, as "to supersede all other 
inventions now in practice to accomplish the 
same purpose. It is sufficient, that it has 
no obnoxious or mischievous tendency, that 
it may be applied to practical uses, and that 
so far as it is applied, it is salutary. If its 
practical utility be very Umited, it will fol- 
low, that it will be of little or no profit to 
the inventor; and if it be trifling, it will sink 
into utter neglect. The law, however, does 
not look to the degree of utility; it simply 
requires, tbat it shall be capable of use, and 
that the use is such as sound morals and 
policy do not discountenance or prohibit In 
the present case there cannot be the slightest 
doubt, upon the evidence, that the patent is 
for a useful invention, in a very large sense. 

It is not sufficient, however, that the in- 
vention is useful; it must also be new. The 
statute declares it a good defence to an ac- 
tion for the infringement of the patent right, 
that the thing secured by the patent was 
not originally discovered by the patentee, 
but had been in use, or had been described 
in some public work anterior to the supposed 
discovery of the patentee. The first inventor, 
wbo has put the invention in practice, and 
he only, is entitled to a patent Eveiy sub- 
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sequent patentee, although an original in- 
■\-eutor, may be defeated of his patent right 
upon proof of such prior invention being put 
into use. The law in such case cannot give 
the whole patejit right to each inventor, even 
if each bo equally entitled to the merit of be- 
ing an original and independent inventor; 
and it therefore adopts the maxim, "qui 
pi'ior est in tempore, potior est in jvu-e." And 
to the present defendant it is perfectly in- 
different, whether the first inventor has 
taken out a patent, or has dedicated the in- 
vention to the public, or not; for he may 
stand upon the defence, that the plaintiff is 
not the lirst inventor, who put tbe invention 
in -use. 

It has been argued by the plaintiff, that 
the defence set up by the statute does not 
apply, except in cases, where the invention, 
or (as the statute expresses it) the thing 
originally discovered, has been before gen- 
erally known and in general use, among per- 
sons engaged in the art or profession, to 
which it properly belongs. But I do not so 
understand the language of the statute. To 
entitle a person to a patent as a first in- 
ventor, it is certainly not necessary for him 
to establish, that he has put his invention 
into general use, or that he has made it gen- 
erally known to ai'tisans engaged in the same 
business. And yet, upon the argument we 
are considering, unless it were so generally 
known and in use, he would be defeated by 
a patentee, who was a subsequent inde- 
pendent inventor. The intent of the statute 
was to guard against defeating patents by 
the setting up of a prior invention, which had 
never been reduced to practice. If it were 
the mere speculation of a philosopher or a 
mechanician, which had never been ti-ied by 
the test of experience, and never put into ac- 
tual operation by him, the law would not de- 
prive a subsequent inventor, who had em- 
ployed his labor and his talents in putting 
it into practice, of the reward due to his 
ingenuity and enterprise. But if the fii'st 
inventor reduced his theory to practice, and 
put his machine or other invention into use, 
the law never could intend, that the greater 
or less use, in which it might be, or the more 
or less widely the knowledge of its existence 
might circulate, should constitute the cri- 
terion, by which to decide upon the validity 
of anj^ subsequent patent for the same inven- 
tion. I bold it, therefore, to be the true in- 
terpretation of this part of the statute, that 
any patent may be defeated by showing, 
that the thing secm'ed by the patent, had 
been diseovei-ed and put in actual use prior 
to the discovery of the patentee, however 
limited the use or the knowledge of the prior 
discovery might have been. And in the pres- 
ent case, I have little difficulty in holding, 
that the prior use is sufficiently established, 
if the testimony is believed; and that the 
only point of doubt is, as to the identity or 
diversity of the inventions. 

Verdict for the defendants. 



Case 'No. 1,S18. 

BEDILIAN et al. v. SEATON. 

[3 Wall. Jr. 279;^ 17 Leg. Int. 3.jG.] 

Circuit Court, D. Pennsylvania. May Tenn, 
1860. 

Statute of Fkaups — Trusts Cleaving to inu 
Land as Distinguished fkosi PeksonaJj Con- 
tracts — Staleness of Demand — Promise of 
Heir Preventing thd Making op a Will. 

1. A mere promise, though a solemn promise, 
by heirs at law — two brothers — to convey prop- 
erty as these heirs had declared to their dying 
brother that they would convey it — will not be 
looked on favorably as taking a ease out of the 
statute against frauds, even though the promise 
was actually coupled with comforting assurances 
to the dying brother as to his health, and re- 
monsti-anees by which this wish to make a will 
may have been controlled or even prevented; 
there being no proof of fraud in the case. 

2. Even if the promise had been fraudulent, 
it would not present the case of a trust which 
adheres to land, in the possession of persons 
having notice; but only that of a contract of 
which chancery would compel the execution. 
Hence a bill to obtain the benefits of it would 
have to join the executors or administrators 
of the two brothers wlio made it, and could not 
be enforced against their heirs alone, though 
in possession of the land with notice. 

3. Ten years from the time an involuntary 
disability of infancy is removed, "stales" a case 
not originally the best; and this is not altered 
by the fact that the cumulative disability of cov- 
erture was incurred after the involuntary one 
of infancy had ended: voluntary disabilities, 
even when not cumulative, not being received 
in equity as a defence to the charge of stale- 
ness. 

[In equity. Bill by Bedilian and wife 
against Seaton for a discovery, account, etc. 
Heard on demurrer to the bill. Decree for 
defendants.] 

The wife of complainant was a natural 
daughter of Thomas Seaton, who died in 
Jrdy, 1831, intestate. A few days before hU 
death, Seaton requested two friends of his, 
Messrs. Barclay and Jack, to come to his 
house (some twenty-eight miles distance) in 
order to draw his will for him; he intending 
to devise all his property to this daughter, 
who then resided with her mother in his 
house. Before they came, Seaton was taken 
suddenly much worse, and died within two or 
three days. During this time he appeared 
veiy anxious about the arrival of his friends, 
Barclay and Jack. His brothers, James and 
John, told him "to make his mind easy, that 
his illness was not so dangerous, that he was 
not likely to die before they arrived." On 
the day preceding his decease, he called his 
brothers to his bedside, and stated his desire 
that his daughter shoidd have his estate. 
The brothers, in presence of numerous wit- 
nesses said to him: "Brother Tom, make 
your mind easy — give yourself no trouble 
about that, Harriet shall have it all— every 
cent of it." No will was executed, the 
friends not having arrived tiU after his death 
on the next day. "When the funeral was over, 

* [Reported by John "William "Wallace, Esq., 
and here reprinted by permission.] 
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the brothers, Jolin and James, after confer- 
ence "witk Mr. Barclay, who afterwards he- 
came the guardian of the daughter, and oth- 
ers, made a short conveyance of one-third 
part of all the real and personal property of 
deceased, which had come to them as heirs 
at law and next of kin, reciting as considera- 
tion for the deed that "it had been the inten- 
tion of Thomas to leave hiff estate, or a part 
thereof, to Harriet, his natural daughter." 
The promise to give the property to the 
daughter, "every cent of it," was proved by 
two female witnesses, of somewhat advanced 
years, and who gave an account not exactly 
the same; but whose characters for veracity 
stood unimpeached. The daughter was bom 
in May, 1823, and in her minority married 
one Barry. He dying in 1848, she married 
in November, 1851, the plaintiff, Bedilian. 
Her disability of infancy had therefore ceased^ 
in May, 1844, which was a little more than 
ten years before the filing of this bill, and the 
disability of her coverture conti-acted dm-ing 
minority had ceased four years later, that is 
to say, in 1848, about six years before the 
biU was filed. The bill prayed for discovery 
and account of the property of which the 
father died seized; and that the equitable 
right of her, the daughter, to the same, might 
be ascertained, and the property or the value 
thereof be decreed to her. Both the broth- 
ers, John and James, had died prior to the 
bringing of this suit, but neither their exec- 
utors nor administrators were made parties 
to the bill. The defendants, however, were 
their heirs, and in possession of some of the 
original property of Thomas Seaton, the fa- 
ther of the girl. The case now came up on 
demurrer to the bill; the gi-ounds of the de- 
murrer being that the statute of frauds was 
a bar, there having been a mere promise in 
the case, and this promise resting in parol; 
that the executors or administrators of the 
two brothers ought to have been joined, the 
case being one of personal contract, and not 
of a trust attaching itself and cleaving to the 
land; and finally, that twenty-five years hav- 
ing elapsed since the brothers took possession 
of the property claiming it adversely to the 
plaintifE's rights, and mOre than ten years 
since the daughter had arrived at i^ull age, 
the title was barred 'by the statute of limita- 
tions, and the claim was stale. 

F.or the complainants it was contended 
that the bi'others were trustees for the girl. 
They had, in fact, prevented their brother 
from making a wiU, not only by their as- 
sm'ances that he was in no immediate dan- 
ger, and by the promise that if he died "Har- 
riet should have it all, every cent;" but also 
by arresting his active intentions, in their 
entreaty that he should give himself no trou- 
ble about what he had been about to do, 
and had actually begim to do. "Otherwise" 
—to use the language cited below— he would 
have given himself the trouble. They stop- 
ped him. 

In considering what amounts to preventing 



a man doing an act, an immense distinction 
must be made between the case of a man 
in active health and one who is sick and 
dying. In the case of a person wholly help- 
less every way; a person who, in the stages 
of expiring nature, looks Imploringly and 
confidingly on those aroimd him for evei-y- 
thing he wants— where death "absorbs him 
quite, drowns his senses, blinds his sight" 
-7-a word, a look, is as potent as, in another 
cause, superior physical force- would be. 
A sick and dying man can make no actual 
and personal efforts in anything. He is to be 
likened in this respect to a child or to a 
person of feeble understanding. This man, 
it is plain, was greatly concerned; he had 
sent for certain friends at a distance, sup- 
posing when he sent that he woidd live to re- 
ceive them. He now perceived that he was 
failing fast He is impressed with a sense 
of his own dying condition. He wants to 
make a will at once and before they come. 
He calls his brothers to his bedside— he is 
about to "give himself ti-ouble." He does 
in fact give himself trouble. His brothers 
stop it. They tell him that he will not die; 
that if he does die it will make no difference 
—for that his daughter "shall have all of it 
—every cent." They wUl not let him go on 
with giving himself the trouble which by 
calling them to his bedside he had begun to 
take. They arrest— stop— prevent all his ef- 
forts. There were numerous persons present ; 
some one of whom could probably have 
drawn such a will as the case required, and 
could certainly have found a person who 
could have done it But all is prevented by 
the brothei's. We need not go on the prom- 
ise at aU. We go on the case of a weak, 
dying, helpless man, arrested in what he 
knew were the last hours of his life, and 
arrested of necessity, in what he was in 
the very act of setting into operation. The 
case is stronger than Oldham v. Litchfield, 
2 Vern. 506. In that case Litchfield- had de- 
vised land to his brother; this brother hav- 
ing promised the testator that he would pay 
an annuity to a nephew: "Otherwise"— the 
case says— "the testator would have charged 
his real estate with the payment of it" On 
bin filed, the brother was made to pay the 
annuity, notwithstanding the statute. In the 
present case there can be no reasonable 
doubt but that "otherwise"— that is to say 
—but for the assurances, and the remon- 
strances and promises of the brothers, a will 
would have been made. The case in fact re- 
sembles Thynn v. Thynn, 1 Vern. 296, where 
Mr. ThjTin had made a will, and in it had 
made his wife executrix. The son hearing 
of the will, came to his mother in the life- 
time of his father, and persuaded her that 
there being many debts, the executorsliip 
would be troublesome to hei-, and desired 
that he might be executor. He induced his 
mother to ask the father to appoint him, de- 
claring that he would only be an executor in 
trust for her. The father thus made the will 
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anew; and on a bill filed, "the lord keeper, 
notwithstanding the statute of frauds and 
perjm-ies, and though no trust was declared 
in writing, decreed it for the plaintiff." 

2. As respects the non-joinder of parol 
representatives, we are not bringing suit for 
a breach of contract, but for enforcing a 
trust against parties not purchasers, and 
now in possession of the land. There were 
promises made to the dying man no doubt; 
and these come in to aid us, not as prom- 
ises, but along with remonstrances and as- 
surances — as acts which prevented a dying 
man from going on with what he had begun. 
At all events, we can amend the pleading 
by adding the personal representatives. 

3. If the trust is plainly proved, the ob- 
jection of staleness is not sufficient. The 
child was eight years old, when this fraud 
was accomplislied. Her innocence and in- 
fancy are plain, and the disabihty is not 
a legal position, but an actual truth. Then 
before the disability of infancy had ceased, 
the disability of her marriage in minority 
with her first husband, Barrj', supervened. 
This disabihty ceased only in 18-18, sis j'ears 
before this bill was filed. There are no 
laches here considerable enough to be a bar. 

GRIER, Circuit Justice. If the property 
had been devised to John and James under 
a parol agreement by them, that they would 
liold it in trust for Harriet, the case would 
be nice that of Hoge v. Hoge, 1 Watts, 1G3, 
and numerous othei"s, in which equity treats 
the fraudulent procurer of the legal title as 
a trustee ex maleficio. 

But in this cas'e the title of the brothers 
did not arise by deed from Thomas. Their 
title was by descent; east upon them by the 
law of the land, because of the intestacy of 
their brother. The intention of Thomas to 
make a devise of his property to his natural 
daughter having never been legally executed, 
gave her neither a legal nor equitable title 
to it, John and James are not the fraudu- 
lent grantees of the land, and have not re- 
ceived or accepted a legal title in tnist from 
Thomas. They have made a solemn promise 
to their brother on his death-bed; and as- 
suming the conspiracy charged in the bill 
(though not substantiated in the evidence), 
that in consequence of that promise a will 
was not made, was this anything more than 
a parol conti'act of w^hich chancery is asked 
to enforce the specific execution? The bill 
sets forth no acts or declarations from which 
a fraudulent intention would necessarily be 
inferred. The exhortation to the brother to 
make his mind easy, that he was not in dan- 
ger of immediate dissolution, may have been 
made in perfect good faitli and kindness. 
Nor does the fact that the decease took place 
before the arrival of the scrivener, leave any 
neces&'ary inference that a will would have 
been made if the promise had not been made. 
As a naked promise, without consideration, 
it Avould not be enforced by equity in the 



face of the statute. As a trust it could not 
be, where the alleged ti'ustee did not receive 
"the property by some gift or devise to which 
a trust was annexed. Nor was the trust 
left out of a will or conveyance on account 
of any promise of the devisee or executor, 
as in the case of Oldham v. Litchfield, cited 
from 2 Vern. 505, where lands were charged 
with an annuity on proof that the testator 
was prevented from charging them in his 
will, by a promise of payment by the devisee; 
nor is the case like the other case cited from 
1 Vern. 296, (Thynn v. Thynn,) where a son 
induced his mother, by promising to be a 
trustee for her, to prevail on her husband 
to make a new will and appoint him execu- 
tor in her stead. In these cases from Ver- 
non, the conduct of the devisee was a fraud 
practiced not only on the party intended to 
be benefited, but on the testator from whom 
he received the legacy or devise. A mere 
promise is not enough to take the case out 
of the statute, else the statute which requires 
a will to be in writing would be inoperative. 
The foundation of the decree is the fraud of 
the person who has obtained the legal estate, 
or other benefit under the will, by means of 
a promise which he never intended to per- 
form. 

II. But assuming the charges of the bill 
to be true and well pleaded, and that the 
heirs expectant, when they made this prom- 
ise, fraudulently prevented the intestate from 
malving a» will in favor of his daugiiter; (as 
on a demiu'rer we are bound to assume) still 
the bill does not present a case of a trust 
which adheres to the title in the hands of 
the promisees, and their heirs or others liav- 
ing notice: it is but a parol promise or con- 
tract which, on account of the fraud prac- 
tised on the intestate and his intended dev- 
isee, chancery will compel the heir to spe- 
cifically execute, either by transfer of the 
property or its value to the intended devisee. 
But as a parol contract, and not a tnist de- 
scending with the land, or a covenant bind- 
ing it in the possession of the heirs, how 
can a bill to enforce a mere pei*sonal con- 
tract be maintained against the heirs alone? 
Admit that a chancellor would have com- 
pelled the brothers on a bill filed in their 
lifetime, to make good this promise made to 
Thomas in favor of his daughter, either by 
actual transfer of tlie property itself, or pay- 
ment of its value. Still the remedy in equi- 
ty, as at law, would be against the personal 
representatives, the executors or administra- 
tors of the promisors. The estates of the 
decedents, whether they came by inheritance 
from the intestate brothei's or otherwise, 
might have been taken in execution to satis- 
fy the judgment or decree. In this way the 
property inherited by the present defendants 
might an have been made liable as assets, 

in. But assuming that the biU might be so 
amended by making the executors parties, if 
any there be, and that the claim of complain- 
ants might be relieved fi*om this difiiculty by 
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leave of tbe court, still it is met by ttie de- 
lence of staleness. Except in cases of direct 
trusts not denied, the statute of limitations is ' 
as applicable to bills in equity as to suits at 
law. It would be superfluous to repeat the 
well established doctrines of courts of equity 
■on this subject, fm-ther than referring to 
^Wagner v. Baird, 7 How. [48 U. S.] 234. 

IV. Infancy is an involuntary disability, 
:and would justly be considered in a case of 
this sort, but as in eom-ts of law cumulated 
■disabilities will not be permitted to hinder 
the running of the statute of limitations, so 
in courts of equity voluntary disabilities, 
such as coverture or absence from the state, 
.even where not cumulative, will not be re- 
'<:eived as a defence against the charge of 
staleness. At all times this jm-isdiction of 
-enforcing parol ti'usts or parol promises to 
■convey property, is one to be cautiously es- 
•ercised. Courts of chancery proceed in these 
cases against the letter of the statute, on 
the gi'oujid of preventing frauds from being 
successful, by pleading the statute against 
frauds. But the spirit as well as the let- 
-ter of these statutes would be wholly an- 
nulled, if legacies or devises not written in a 
■will, or contracts for the sale of realty were 
•enforced, by the vague, uncertain, and too 
■often imaginary recollections of old women 
-or old men after a great number of years. 
Those who swear to conversations are never 
4iccurate; the omission of a part of a con- 
versation, the leaving out of a single adverb, 
I)ronoun or preposition, may unintentionally 
-convert a partial truth into a gi-eat lie. 

V. After forty years' experience at the bar 
and on the bench, I must say, that. I think 
courts had better never have relaxed the 
stringent rule of these statutes. Courts, as 
well as jm-ies, are too apt to be led away 
by the cry of "Fraud!'* We all hate fraud, 
and are too willing to assume the functions 
-of an overruling Providence, and punish it 
by arbitraiy power. This feeling of virtu- 
■ous self-complacency too often leads to 
hasty decisions and dangerous precedents. 
I have known a valuable property convert- 
-ed into a trust, by the testimony of an old 
woman who recollected and construed a nod, 
4ifter some twenty-two years, into the ac- 
knowledgment of a trust. See Jones v. Mc- 
Kee, 3 Ban-, [3 Pa. St] 496. _ 

The promise which this bill calls upon us 
-to enforce against the heirs of the promisors 
(on the recollection of one or two old women, 
who do not agree with one another, nor 
with that laid in the bill) pm-ports to have 
"been made some twenty-five years ago. The 
•disability of infancy was over more than 
ten years before the filing of this bill. There 
is no allegation of any fraudulent conceal- 
ment of her rights from the complainant; 
no reason why she might not as well have 
lirought her suit dm'ing the life of her first 
husband, as in that of her second. 

However romantic the story may be, that 
^eeks to divest men of property held in de- 
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scent by the second generation, on a cry of 
fraud set up after all the alleged parties to 
it are long dead and their executors after 
them, I am happy to say, that the rules 
which govern a court of chancery in cases 
of this kind* fully justify me in dismissing 
this bill as stale, and that the lapse of time 
appearing from the face of the bill itself 
is a complete bar to the relief sought 
Decree for defendants. 
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Case No. 1,S19. 

The BEE. 

[1 Ware, (332.) 336.] ^ 

District Court D. Maine. May 13, 1S36. 

Abmiraltt Jurisdiction — Suits UErwEEN For- 
EiGXEKS— Consent of Consul — Suits in Rem — 
Locus B.EI Sitae— Salvage — Derelict— Aban- 
donment — Amount. 

1. When a party objects to the jurisdiction, 
if the objection is founded on a personal privi- 
lege of declining the forum, it must be made be- 
fore entering a general appearance and answer- 
ing to the merits. 

[Cited in Manchester v. Hotchkiss, Case No. 
9,004.] 

2. A court of admiralty has jurisdiction over 
controversies of a maritime nature, between 
foreigners who are transiently within the juris- 
diction of the court. 

[Cited in The Ada, Case No. 38.] 

[See, 'also, Moran v. Baudin, Id. 9,785; Elli- 
son V. The Bellona, Id. 4,407; The Jerusa- 
lem, Id. 7,293; Davis v. Leslie, Id. 3,639; 
The Havana, Id. 6,226; Thomassen v. 
Whitwell, Id. 13,928.] 

[3. Cited in Ex parte Newman, 14 Wall. (81 
U. S.) 169, to the point that in a suit between 
foreigners, transiently within the jurisdiction of 
the court, the consent of the representative of 
the foreign government is merely a material 
fact to aid the court in the exercise of its discre- 
tion on the question whether to assume juris- 
diction or not.] 

4. But the court is not bound to take jurisdic- 
tion of a case in- which all the parties are for- 
eigners. 

[Cited in The Ada, Case No. 38,] 

[See Moran v. Baudin, Id. 9,785; Ellison v. 
The Bellona, Id. 4,407; The Jerusalem, Id. 
7,293; Davis v. Leslie, Id. 3,639; The Ha- 
vana, Id. 6,226; Thomassen v. Whitwell, 
Id. 13,928.] 

5. Suits in rem are local, and the court within 
whose jurisdiction the thing is situated is the 
proper forum, though all the parties in interest 
are foreigners. There is an exception to the 
general rule, when the thing has been brought 
within the jurisdiction of the court by a viola- 
tion of the sovereign rights of another nation. 

6. Property is derelict in the sense of the 
admiralty, when the owner has abandoned it 
without the intention of returning and resuming 
the possession. The owner's right of property 

^ [Reported by Hon. Ashur Ware, District 
Judge.] 
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is not lost by the abandonment, but the posses- 
sion is left vacant. 
[Cited in The Hyderabad. 11 Fed. 754; The 

Ann Lr. Lockwood, 37 Fed. 237.] 
[See Moran v. Bandin, Case No. 9,78.'5;. Elli- 
son v. The Bellona, Id. 4,407; Tyson v. 
Prior, Id. 14,319; The Jerusalem, Id. 7,293; 
The Emulous, Id. 4,480; Bean v. The 
Grace Brown, Id. 1,171; Davis v. Leslie, 
Id. 3,639; The Havana, Id. 6,226; Thomas- 
sen V. Whitwell, Id. 13,928.] 

7. The finder, who takes possession of the 
goods with the intention of saving them, gains 
a right of possession which he may maintain 
against the true owner, and a lien upon them 
for salvage. 

[Cited in The John Wurts, Case No. 7,434; 
Cromwell v. The Island City, Id. 3,410; 
The Mayflower v. The Sabine, 101 IT. S. 
3SG; The Ann L. Lockwood, 37 Fed. 237.] 

8, But the owner's exclusive right of posses- 
sion is not lost by temporarily leaving the goods 
for the purpose of obtaining aid, and with the 
intention of returning to save them. 

[Cited in The Cleone, 6 Fed. 525; The B. C. 
Teri-y, 9 Fed. 922.] 

[0. Cited in Patch v. aiarshall, Case No. 10,- 
793, to the point that the master's act in pro- 
curing the intervention of a foreign consul to 
the injury of an American citizen by imprison- 
ment in a foreign jail is cognizable in admiral- 
ty.] 

[10- Cited in The Choteau, 9 Fed. 211, to the 
point that the sailors have no right to act 
against the will of the master.] 

[11. Salvage amounting to one-sixth of the 
value of the property saved was allowed where 
the service required but four days, and, though 
laborious, was not attended with any exti-aor- 
dinary peril.] 

[Cited in The W. D. B., Case No. 17,306.] 

[Libel for salvage against The Bee, Wood- 
worth, master.] 

This was a case of salvage. The libellants 
allege in the libel that on the 13th of Novem- 
ber, being informed hy the master that the 
vessel had been thrown down in a gale of 
wind, and was then lying on the western 
side of Grand Manan, and was abandoned 
by him and his crew, they proceeded across 
the island with the intention of saving her; 
that they found her and took possession of 
her, there being then a strong wand from 
the north-west, blowing directly on shore, 
that she was in a state of imminent peril, 
laying on her larboard side, her ballast 
shifted, the larboard sails and her bulwarks 
cut away, one anchor down, but the chain 
not seeiu'Cd and paying out, with only about 
a fathom and a half remaining in, which 
they succeeded in securing about the stump 
of a mast, the masts with her spars hav- 
ing all gone by the boai-d. They let go an- 
other anchor, when she dragged and pai'ted 
her small chain. After much toil and great 
exposure, they succeeded in righting her; 
that they then attempted to obtain help to 
carry her into port, but did not succeed un- 
til the loth, when having procm-ed two small 
sails, a studding-sail and part of a trysail, 
they rigged jm-ymasts, and the wind hav- 
ing changed and the weather become more 
favorable, they succeeded in getting her into 
Lubec on the 17th of the month. 



The libel was filed at the last December 
term of the com"t, when a claim and an- 
swer was put in on behalf of the owner by 
the British consul, stating the situation of 
the vessel, and denying that she was aban- 
doned by the master and crew, but alleging 
that they onlj' left her temporarily, the mas- 
ter to make Ms protest, and the crew to ob- 
tain assistance; that they offered the libel- 
lants $150 as a remuneration of their serv- 
ices, which was refused, and praying that 
the vessel may be restored "without salvage,- 
or on paying tbe libellants such remunera- 
tion as the comt may adjudge proper and 
reasonable." At the same time, a claim was 
filed by the Protection Insurance Company, 
of Hartford, in Connecticut, alleging the 
same facts and concluding with the same 
prayer. And on this day, the owner, Mr. 
Caltin, filed a claim and answer. The coun- 
sel for the claimants then moved that the 
libel be dismissed, on the ground that the 
court had no jurisdiction over the cause. 
The motion was argued by Sir. Hobbs, for 
the libellants, and Mr. Deblois, for the re- 
spondents. 

WARE, District Judge. The counsel for 
the respondents has supported the motion to 
dismiss the libel, on tw^o grounds; first, be- 
cause the parties in the cause, both the libel- 
lants and respondents, are foreigners, and 
subjects of the king of Great Britain; sec- 
ondly, because the vessel is not only a Brit- 
ish vessel, but was taken by the salvors, aft- 
er the disaster had happened, from British 
waters, and brought within the jurisdiction 
of the court. 

Waiving the question, for the present, 
whether the court can, under any circum- 
stances, exercise jurisdiction over the cause. 
I may remark that if the motion had bec-n 
seasonably made, though it should regular- 
ly have been presented in the form of a plea, 
I should have felt inclined to have 3'ielded to 
the argument of the counsel, and remitted the 
parties to their domestic and natui-al forum. 
The courts of the United States are not bound 
to take cognizance of the controversies of 
strangers having their domicil in a foreign 
eounti-y, as they are of suits which are 
brought before them by our own citizens; 
nor are they eager to exercise a voluntary 
jurisdiction w^hen there is the least disincli- 
nation to submit to it. But in this stage of 
the cause, when it has proceeded thus far 
without objection, it would be a serious hard- 
ship on the libellants to dismiss the libel un- 
conditionally. A proposition was therefore- 
made by the court to dismiss the libel on 
the parties agreeing that the testimony, 
which has been taken at considerable ex- 
pense, should be used without objection in 
the proper court of their own country. To 
this proposition the respondents' counsel ob- 
jects, and insists on an unconditional dis- 
missal of the suit. They insist on their ex- 
treme rights, and though I have no desire to- 
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sit and decide controversies between for- 
eigners, justice to the libellants requires, un- 
der the cii'cumstances of tlie case, if the 
com't may rightfully exercise jurisdiction, 
that the cause should proceed to a final de- 
cision in this court. The motion, not heing 
addressed to the discretion of the com't, but 
proceeding on the supposed legal rights of 
the parties, may be considered in two as- 
pects; first, as being founded on a personal 
privilege of the party of declining the juris- 
diction and having the cause transferred to 
another forum; and secondly, as standing on 
an entire want of legal capacity in this court 
to take cognizance of the cause. 

If considered in the first point of view, it 
comes too late. The libel was filed at the last 
December term, and a warrant of attachment 
and monition issued, retm*nable on the first 
Tuesday of January. The claimants appeared 
by their proctors before the return day, and 
filed interrogatories for the tating of deposi- 
tions on the 20th of December. On the re- 
turn day the proctors for the claimants en- 
tered into a written agi-eement with the proc- 
tor of the libellant, which is filed in the case, 
that the hearing should be at Portland, in 
!May. In the mean time the testimony in the 
case has been taken and returned. A claim 
and answer has been put in for the foreign 
owners by his Britannic majesty's consul, 
and another by the Protection Insurance 
Company, of Hartford, who are not foreign- 
ers but citizens of the United States, praying 
that the vessel may be delivered to them, 
"without salvage, or on the payment of such 
reasonable salvage as the court shall adjudge 
just and proper." The insm-ance company 
not having accepted the abandonment which 
has been made by the owners, cannot be, it 
is true, received as claimants. The Henry 
Bwbank, [Case No. '6,376.] If they were le- 
gally parties, it would be an answer to one of 
the objections to the jurisdiction. But the 
foreign claimants, as far as acts can go, have 
waived any personal privilege, if they had 
any, of declining the jm*isdiction. This ob- 
jection, to be available, should have been 
taken before a general appearance, and an 
answer to the merits. 

The next question which presents itself, 
and which has been argued at the bar, is 
whether the court is whoUy incompetent to 
exercise jmrisdiction over the cause, so that 
its decree on the merits may, according to the 
established principles of the jus gentium, oe 
held by a com't having jurisdiction over the 
parties, as a mere nullity. It may, I think, 
be assumed, as a point settled both on prin- 
ciple and authority, that the com't is not ren- 
dered incompetent on the mere ground of the 
alienage of the parties on the record. Story, 
Confl. Laws; 2 Browne, Oiv, & Adm. Daw, 
119; Abb. Shipp. 447. It is believed that in 
most civilized nations, foreigners transiently 
among them are allowed to apply to the tri- 
bunals of the country to obtain a decision of 
controversies wliich may arise between them. 



In Home a particular magistrate was appoint- 
ed to take jurisdiction of such causes, called 
the Praetor Peregrinus. Just. Dig. 1, 2, § 28; 
Poth. Pandect. 1, 2, 20. The com-ts of this 
country are not boimd to take jurisdiction 
of controversies between foreigners having no 
domicil in this country, as they are when par- 
ties are citizens or resident among us, and are 
thus entitled to claim of right the benefit of 
om' laws. It is a question of discretion to the 
com't, whether it wiU take cognizance of the 
case, or not, and it cannot be charged with a 
denial of justice if it remits the parties, with 
their rights entire, to their domestic forum. 
Gardner v. Thomas, 14 Johns. 134; Glen v. 
Hodges, 9 Johns. '67. The question is, there- 
fore, not one afEecting the competency of the 
coiu:t, but it turns upon the expediency of 
taldng jurisdiction in the particular case. 
Courts of admiralty have always been in the 
habit of entertaining suits between foreigners 
in cases of salvage, on bottomry bonds, and 
for seamen's wages, when a refusal to inter- 
pose might. occasion a failure of justice. In 
salvage cases this jurisdiction has been less 
doubted than in others, because salvage is a 
question arising under the jus gentium, and 
does not ordinarily depend on tiie municipal 
laws of particular countries. The Two 
■Friends, 1 0. Rob. Adm. 271; The Jladonna 
D'Idra, 1 Dod. 37; The Wilhelm Frederick, 1 
Hagg. Adm. 138; The Maria Theresa, 1 Dod. 
303; The Forsoket, [Case No. 17,682;] The 
Jerusalem, [Id. 7,293;] The St Olofif, [Id. 17,- 
357;] 2 Pet. Adm. 415, [Moran v. Baudin, Case 
No. 9,785.;] Bee, Adm. 106, 112, [Ellison v. 
The BeUona, Cases Nos. 4,406, 4,407;] The 
Blaireau, 2 Granch, [6 U. S.] 240. Indeed, 
the court of admiralty, according to Cleirac, 
was, in its original constitution in all the 
maritime nations of western Europe, the ap- 
propriate ti'ibunal to take cognizance of suits 
when the parties were foreigners. Jurisdic- 
tion de la Marine, art. 1, notes 1, 2; Id. art 2. 
If the jurisdiction of the court is not ousted 
by the national chax-acter of the parties, then, 
the property being within the jurisdiction, 
this, upon common principles, is the proper 
com't to take cognizance of the cause. In 
proceedings in rem, the forum rei sitae is the 
natural and proper forum, for it is the only 
one which can ijiake its jurisdiction effectual 
by operating directly on the thing. Story, 
Confl. Laws, 462; The Two Friends, 1 C. Rob. 
Adm. 277; The Invincible, [Case No. 7,054;} 
The Jerusalem, [Id. 7,293.] A com't sitting 
in anoliier jurisdiction can only reach the 
thing through the person of the owner. There 
may be an exception to the universality <of 
this rule, when the thing is seized within the 
territorial limits of another sovereignty in 
violation of its sovereign rights, and brought 
within the jurisdiction of the court. The 
ApoUon, 9 Wheat. [22 U. S.] 362. But when 
the thing is found within the jm'isdiction of 
the court, the right to adjudicate upon it fol- 
lows ordinarily as a matter of com'se, and it 
belongs to the party who denies the jurisdic- 
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tion to bring Lis case within some exception 
to the general rule. In the present case it 
iippoars by tlie statement of the libel, -which 
in this stage of the case mnst be taken to be 
true, that the libellants found the vessel 
abandoned, at least temporarily, lying in Brit- 
ish waters in a state of extreme peril. They 
took possession of her, as well they might, 
and carried Iier to a place of safety. In this 
there was no violation of the territorial rights 
of Great Britain. The salvors had a right, 
and it was their duty, to carry her to a place 
of safety, and it does not at present appear 
that this was not the only port of safety 
which she could reach in her exposed and 
destitute condition. My opinion is, that the 
court has jurisdiction, and the motion must 
be overruled. 

On a subsequent day, the testimony having 
all come in, the case was again argued on the 
merits. The depositions were very volumin- 
ous, but the material parts are stated in the 
■opinion of the court. 

WARE, District Judge. The question of 
jurisdiction having; been settled, the case Is 
now to be disposed of on its merits. What- 
ever difficulty there may be in reconciling 
parts of the testimony, there are some facts 
which are either admitted, or are proved by 
evidence of such a character that they do 
not admit of a reasonable doubt. The Bee 
sailed from Boston on the 8th of November, 
on a voyage to Windsor, in Nova Scotia; on 
the 11th, she met a heavy gale .from the 
south-east, was thrown down on her beam 
ends, and lost both her masts, besides suf- 
fering some other injuries. The wind then 
changed, and blew sti-ong from the north- 
west, and she drifted before the gale into 
Bradford's cove, on the north side of Grand 
Manan, where she came to anchor on the 
morning of the 12th, and lay twenty-four 
hom-s. The captain and all hands, Friday 
morning, the 13th, at 8 o'clock, left her rid- 
ing with one anchor down, and went ashore 
to ■ get assistance and refreshments. The 
wind was then blowing strong fx"om the 
north, and directly on shore, where the Bee 
lay exposvd to its full force. Tlie master 
and ci"ew went into the wood, for there was 
no settlement at the cove, and soon fell in 
with a party of men, among whom was one 
Robison, whose house was about two miles 
from the cove, where they went with the 
T)arty for refreshments. They related the 
disaster they had met with, and stated where 
the vessel lay, and the condition in which 
they had left her. The libellants, after hear- 
ing the story of the master and crew, left 
the house and went to the cove, and taking 
the boat which had been left on the shore, 
went on board and took possession of the 
ves'sel. Some time after, the master and 
crew, having stopped at the house as they 
say about an hour, returned to the cove and 
found the libellants in possession of the ves- 



sel. They arrived there about on-e o'clock, 
having been absent, according to their state- 
ment, five hours. Thus far the facts are not 
controverted, and here the discrepancy in the 
testimony commences. 

It is contended by the counsel for the claim- 
ants that the libellants took possession of the 
vessel wrongfully, and excluded the master 
and crew by violence, and thei*efore, that 
having originally gained the possession by a 
trespass and continued it by force, although 
they may by their exertions have saved the 
wreck, they can make no claim to a reward 
for acts which were commenced and con- 
tinued in wrong. If the evidence fully sus- 
tained the position of the claimant's covmsel, 
I should readily agree to the conclusion. 

When a vessel is found at sea, deserted, 
and has been abandoned by the master and 
crew without the intention of retm*ning and 
resuming the possession, she is, in the sense 
of the law, derelict, and the finder who takes 
the possession with the intention of saving 
her, gains a right of possession, which he 
can maintain against the true owner. The 
owner does not, indeed, renounce his right 
of property. This is not presumed to be his 
intention, nor does the finder acquire any 
such right. But the owner does abandon 
temporarily his right of possession, which is 
transferred to the finder, who becomes bound 
to preserve the property with good faith, 
and bring it to a place of safety for tlie own- 
er's use; and he acquires a right to be paid 
for his services a reasonable and proper com- 
pensation, out of the property itself. He is 
not bound to part with the possession imtil 
this is paid, or it is taken into the custody 
of the law, preparatoiy to the amount of 
salvage being legally ascertained. Should 
the salvors meet with the owner after an 
abandonment, and he should tender his as- 
sistance in saving and securing the property, 
surely this ought not, without good reasons, 
to be refus'ed, as this would be no bar to the 
right of salvage, and should it be unreason- 
ably rejected it might affect the judgment 
of a court materially, as to the amount prop- 
er to be allowed. StUl, as I iindei-stand the 
law, the right of possession is in the salvor. 
But when the owner, or the master and crew 
who represent him, leave a vessel temporari- 
ly, without any intention of a final abandon- 
ment, but with the intent to retm-n and re- 
sume the possession, she is not considered 
as a legal derelict, nor is the right of pos- 
session lost by such temporary absence for 
the purpose of obtaining assistance, although 
no individual may be remaining on board for 
the purpose of retaining the possession. 
Property is not, in the sense of the law, dere- 
lict and the possession left vacant for the 
finder, until the spes reeuperandi is gone, 
and the animus revertendl is finally given 
up. The Aquila, 1 0. Rob. Adm. 41. But 
when a man finds property thus temporarily 
left to the mercy of the elements, whether 
from necessity or any other cause, though 
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not finally abandoned and legally derelict, 
and he talces possession of it witb tbe bona 
fide intention of saving it for the owner, he 
will not be treated as a trespasser. On the 
contrary, if by his exertions he conti-ibutes 
materially to the preservation of the prop- 
erty, he will entitle himself to a remunera- 
tion according to the merits of his service as 
a salvor. 

Applying these principles to the evidence 
in this case, it is impossible for me to say 
that this was a case of legal derelict. The 
master had indeed, with his whole crew, left 
the vessel, and though there is evidence of 
some declarations made by him, which, if un- 
explained, might have led the libellants to 
suppose that he had abandoned her, the whole 
evidence taken together conclusively proves 
that it was his intention to retiu'n. But 
though the intention to return is admitted as 
the fair result of the whole testimony, it is 
also true that the whole evidence taken to- 
gether does not present the conduct of the 
master in so favorable a light as could be 
wished. He left the vessel, and took with 
him the whole crew, without any apparent 
and overruling necessity, in a situation of ex- 
treme peril; he does not appear to have taken 
all the precautions which were practicable 
for her safety during his temporary absence; 
he left her with one anchor only out, when he 
had another on board, in a heavy gale, driv- 
ing directly on the rocks of a lee shore. The 
reason which he gives for this, in his deposi- 
tion, is, that "if the chain fouled and the ves- 
sel swung round, she would be better with 
one." The reason given by the mate and the 
seamen is, that the chain was too short, and 
that one anchor was enough. But when the 
libellants got on board, the first thing they 
did was to put out the second anchor, and it 
does not appear that they found any diffi- 
culty in the length of the chain. The master 
and crew say that the chain of the best an- 
chor, which was down, was made fast. The 
libellants say that they found it with two or 
three turns around the windlass, and slipping 
with every swell of the sea, and with but 
about a fathom and a half remaining in. The 
master stated, when at Eobison's house, that 
he left the vessel in a state of extreme peril; 
that it was doubtful whether she would not 
bo asliore before he got back, and that it 
would be very difficult, if not impossible to 
save her. It is further in proof that he stated 
that "if the vessel went ashore it would be 
the mailing of the owners; that one of them 
was in pretty good circumstances, and that 
the other was not; that if she came ashore 
and went to pieces, and they gained the in- 
surance, it would set them up again; that if 
she was saved it would be the ruin of them." 
This is sworn to by a disinterested witness, 
and is in substance confirmed by the unsus- 
picious testimony of the mate. "With these 
facts in the knowledge of the libellants when 
they went forward to save the vessel, it is 
impossible to say that they had not some rea- 



son to suspect that the master was not very 
anxious for her safety; and there is no doubt 
that they went with the bona fide intention 
of saving her and entitling themselves to sal- 
vage. 

But it is said that the libellants having got 
possession of the vessel, held it, and excluded 
the master and crew by violence. They re- 
turned to the cove some time after the libel- 
lants took possession, and, as the master says, 
hailed them fi*om the shore, but that the dis- 
tance was such that the answer could not be 
heard; and having fitted up a camp in the 
woods, they remained till the next morning, 
expecting some of the libellants would come 
on shore dm'ing the night, and that then they 
could regain the possession of the vessel. 
This not being the case, they hailed again in 
the morning, and no one coming ashore, the 
master left the cove and went to Franklands, 
about twelve miles distant, to note his protest 
and get assistance; although there were ves- 
sels lying at Seal cove, about six miles dis- 
tant, which might equally weU have been ob- 
tained, if his principal object had been to ob- 
tain the aid of one to tow the schooner. He 
was absent two days, noted his protest in 
which he says nothing of being dispossessed 
of the vessel, attempted without success to 
get assistance, and on his return found that 
his own vessel was on her way to Lubec. 
The mate and crew remained at the cove Sat- 
urday and Sunday, and there were several 
other persons there during that time. The 
libellants also came ashore two or three 
times, delivered to the mate the captain's 
watch, which was left on board, and brought 
ashore provisions for the men. The mate de- 
manded the boat, which was refused, but the 
libellants offered to take him on board and 
set him ashore again. There was no violence 
offered on one side or the other. The libel- 
lants appear to have acted under an impres- 
sion that, having taken possession of the ves- 
sel, when she was left- without a keeper, they 
had a right to hold the possession and entitle 
themselves, by saving the property, to salvage. 
They may have supposed that the master was 
not very anxious for the safety of the vessel. 
And although there is an tmusual asperity in 
the language of the claimants' witnesses, 
charging the libellants, among other things, 
with going on board for the pm-pose of plun- 
dering, there is nothing in the testimony be- 
yond this harsh language which in the slight- 
est degree implicates the honesty of the sal- 
vors; and these hard imputations, being un- 
supported by facts, do not add to the credi- 
bility of the witnesses who make them. I 
may add, for it is on this ground that my 
judgment in part proceeds, that I am not sm-e 
that the vessel and the interests of the under- 
writers were not quite as safe in the hands of 
the libellants as they would have been if the 
vessel had been surrendered to the master. 

I decree salvage; but it is not a case which 
demands a high rate of salvage. The salvors 
were employed in the service from Friday to 
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Monday, four days. Thougli tlie service was 
undoubtedly laborious, it was not attended 
witb any extraordinary peril, as the vessel 
was during no part of tbe time in so much 
danger as when they took possession of her. 
The value of the vessel in the state in which 
she was saved, was about $2,000. I allow 
$350 salvage, which is about at the rate of 
one sixth, and charge the expenses on the 
residue. 
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Case M"o. 1,220. 

Ex parte BEEBEES. 

[2 Wall. Jr. 127.] ^ 

Circuit Court, D. Peunsylvania. Nov. 3, 1S51. 

Writs — Practice — Subpoena Ruxnixg beyoxd 
THE District — Disobedience — Attachmext 
Discretionary. 

Although there is an act of congress [Act 
March 2. 1793; 1 Stat. 333, c. 22] which allows 
subpoenas ad testificandum to run from the cir- 
cuit courts into districts not their own, yet 
where the witness who has been thus sub- 
poenaed, shows no disposition to treat the pro- 
cess of the court with contempt, the issuing: of 
an attachment is always matter of discretion 
with the court. And where it would be oppr^s- 
ive, or dangerous to the health of the witness, 
or where any strong reason of biisiness or family 
exists against his compulsory absence from 
home, the court will not compel his attendance; 
but will either postpone the cause or have his 
deposition taken. 

[Rule upon the Beebees to show cause why 
the Beebees should not be attached for eon- 
tempt. Rule discharged.] 

By an act of congress, [Act March 2, 1793; 
1 Stat 333, c. 22,] changing the rule of com- 
mon practice, subpoenas for witnesses may 
run into districts, other than the one where 
the court is sitting, provided the witness does 
not live at a greater distance than 100 miles 
from the place of holding the court. And un- 
der this act the Beebees, residing at Ravens- 
wood in New York, and out of this district, 
had been served in an equity suit pending at 
Philadelphia, in it, with a subpoena to ap- 
pear before the master there and testify. 
The subpoena which was a duces tecum, re- 
quired them to produce before the master, in 
Philadelphia, their letter-books, original let- 
ters, books, papers and vouchers, containing 
entries concerning gold dust, gold or other se- 
cm-ities transmitted by the defendant, at San 
Francisco, since the 1st of January, 1851. 
Not appearing according to the requisition of 
the subpoena, Mr. G. IngersoU now moved 
for an attachment to compel their attend- 
ance; but Mr. H. J. Williams, appearing as 
their counsel, and denying all contempt of 
the process of the court, the court refused the 
attachment, and ordered a inile on them to 
show cause why one should not issue. On 

^ [Reported by John William Wallace, Esq.] 



the return of this rule, Mr. Williams read 
their affidavit as follows: That they "reside 
in Ravenswood, more than 100 miles from 
Philadelphia; are partners in the banliing, 
bullion and exchange business; transacting a 
business averaging from eight to ten millions 
a month, and having in their employ thirteen 
clerks: that the nature of their business ab- 
solutely requires their personal attendance, 
and the presence of their books, and that the 
absence of either, for any length of time, 
might and probably would not only cause 
great injury and loss to themselves, but 
gx*eatly jeopard the interests of their corre- 
spondents and the persons with whom they 
deal." With regard to the exact distance of 
Ravenswood, their residence, from Philadel- 
phia, which they swore was "more than 100 
miles," it appeared that the place is seven 
miles from the city of New York, and that 
the distance of New York from Philadel- 
phia, though commonly spoken of as being 
100 miles, and assumed by the post-office con- 
tracts as 95 miles, does, in fact, not exceed, 
by one of the two roads usually travelled, 87 
miles, and by the other 90 miles from the 
courthouse in Philadelphia. 

6RIER, Circuit Justice. The court must, 
of course, have regard to the actual distance 
by the usual routes, and not the imaginary 
rules assumed for the benefit of mail con- 
tractors. The residence of the witnesses is 
accordingly within and not over one hundred 
miles from the covu't-house in Philadelphia. 
We might, therefore, compel the attendance 
of the witnesses, if a sufficient cause were 
shown for the exercise of such a power. 

We do not think it is the absolute right of 
the party to compel the personal attendance 
of witnesses in every civil case, and much 
less so in cases pending on the equity side of 
this eom't, where their testimony may be 
taken before a commissioner. Where the 
witness, who has been subpoenaed, shows no 
disposition to treat the process of the com't 
with contempt, the issuing of an attachment 
is always a matter of discretion with the 
court. Where the witness is sick; where a 
member of his family is dangerously ill; 
where age or infirmity or any other reason 
which would render his compulsory absence 
from home dangerous to his health, or op- 
pressive, the court will not compel his at- 
tendance, but will either postpone the cause, 
or order the deposition of the witness to be 
taken. 

In the present case there is no physical 
disability alleged to excuse the attendance 
of the witness; but under the circumstances 
in evidence, we think it would be a great 
hardship, and would probably cause derange- 
ment and injmT to the business of the wit- 
nesses. There is no reason why their testi- 
mony could not be as well taken in New 
York as in Philadelphia; before a commis- 
sioner there, as before a master here. In 
fact, it is but a question of convenience and 
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expense. Must tlie witness lie dragged from 
Ills counting-Iiouse to the great injury of Ms 
Ti)usiness, and compelled to transport himself 
-and a cart load of books of accounts to Phil- 
adelphia for the mileage and daily pay al- 
lowed by law? Shall he shut up his bant, 
suspend his business, merely to save a little 
expense to the party who wants his evi- 
•dence? If there was an absolute necessity 
for such a sacrifice on the part of the wit- 
ness; if there would be a failure of justice, 
unless his attendance at this place were en- 
forced, the com-t would be bound to issue 
this compulsory process. But where, as in 
the present case, it is but a question of con- 
venience and expense between the party and 
the witness, we tliink that the witness may 
justly demur to an application, which is to 
transfer the burthen to his shoulders. 

If it should turn out (which we have no 
Tight to anticipate) that the witnesses should 
xefuse to make a full, fair and candid dis- 
. closure of all facts within their knowledge, 
4ind of which the master may judge proper 
to inquire, the com-t can and will, on proper 
proof thereof, compel the attendance of the 
witnesses, and enforce obedience to their or- 
ders. But at present we do not see a neces- 
sity for enforcing Oie attendance of the wit- 
nesses at this place, at so great a sacrifice of 
their private interests. Rule discharged. 



Case ISTo. 1,220a. 

BEEGHER et al. v. BECHTEL et al. 

[19 Betts, D. G. Ms. G3.] 

District Court, S. D. New York.* 

Shipping— Chahter Party— Breach— Burden op 
Proof— Timbers Too Large, for Port-Holes. 

[1. Libellants suing for breach of a charter 
■party are bound to show that there was no de- 
fault on tlieir part.] 

[2. A vessel chartered to talce a cargo of 
lumber is not justified in refusing certain pieces 
of timber merely because they are too large for 
Tier port-holes; the charter party being silent 
-as to the size of the timbers to be laden, and 
the sticks in question being merchantable, and 
of a size customarily laden at that port.] 

[Reversed in Beecher v. Bechtel, Case No. 
1,221.] 

[In admiralty. Libel by William K. Beech- 
er and others against George J. Bechtel and 
-John H. Dreyer, Jr., for breach of a charter 
party. Libel dismissed. This was reversed 
"by the circuit com-t in Case No. 1,221.] 

Before BETTS, District Judge. 

[Libellants were owners of the brig Bueno- 
vento, which was chartered by respondents 
At New York, October 2, 1S49, to cai-ry a car- 
go of lumber from Charleston, S. 0., to Bar- 
eelona, in Spain. The owners engaged that 
the whole of the vessel, except the part neces- 
sary for the accommodation of the officers 
4ind crew, and the stowage of cables and pro- 

* [Reversed by circuit court jn Case No. 1,221.] 



visions, should be at the disposal of the char- 
terers, who, on their part, agi-eed to fm-nish 
a full cargo of lumber for the voyage. After 
a part of the cargo had been received on 
board, the shippers* agent delivered for lad- 
ing two timbers too large and long to be re- 
ceived through the vessel's port, which was 
24 inches square. The agent insisted that 
the port hole should be enlarged. The mas- 
ter, after waiting a considerable time for 
timber suitable to the vessel's size and ca- 
pacily, sailed in ballast for another port.] 
It is considered BY THE COURT:— 

(1) That the libellants are bound to prove 
a fulfillment of the charter party entered into 
by them. They engaged the ship to perform 
the voyage, and must show there was no de- 
fault on her part. 

(2) The eonti-act is to carry a cargo of lum- 
ber and timber in the vessel named, from 
Charleston, S. C, to Barcelona, Spain, for the 
defendant. 

(3) The defendants having tendered a car- 
go of lumber and timber at Charleston to the 
vessel, she declined receiving it on board, 
because some of the timber was of a size too 
large for her port-holes. The defendants 
must be held to have complied with their con- 
tract, unless guilty of some fraud or decep- 
tion in relation to the size of the timber. 

(4) It is incumbent on the owner of the ves- 
sel to limit in the charter party her obligation 
to take particular descriptions or sizes of tim- 
ber, if he did not intend to leave it to the 
discretion of the defendants to load such as 
they desh-ed to send, and such as should be 
merchantable. 

(5) Upon the proofs the cargo offered was 
merchantable, and of a customai-y kind at 
Charleston, as to size, &c., and the shipper 
on an open charter party had a right to re- 
quire the ship owner to have his vessel fitted 
to receive and transport it. 

(6) The preponderance of evidence is that 
the vessel might have been fitted to take in 
the lumber offered with but small expense; 
but if that point be doubtful, 'the risk is upon 
her owner, and he cannot maintain an action 
as for the performance of his contract, or 
merely sending his vessel to Charleston, and 
offering to receive such lumber and timber as 
her fitment and arrangements then enabled 
her to load on board. 

(7) The contract is not to be considered as 
if made by the defendant with reference to 
the then state of the vessel, and her capacity 
at the time to pass through her timber: poits 
the description of timber which might be 
offered, but must be understood to relate to 
the vessel at Charleston when the cargo 
should be brought to her; and the plain obli- 
gation of the libellants is, to have her ready 
to ship the lumber and timber offered by the 
defendants. ' ■ 

In my opinion the breach of the contract is 
on the part of the libellants and not on the 
part of the defendants, and the libel must ac- 
cordingly be dismissed with costs. 
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Case l^o, 1,2S1. 

BEEOHER et al. v. BEOHTEL et al. 

[3 Blatchf. 40; ^ 30 Hunt, Mer. Mag. 19G.] 

Circuit Court, S. D. New York. Sept. 23, 1853.^ 

Shipping — CnAnTEU-PARTT — Agreemekt for 
Full CATtGO of XjUmber — Pieces Too Large 
FOR Port-Hole — Duty to Wdjex. 

The charter-party of a vessel provided that 
the whole of it, except the part necessary for 
the officers and crew, and for stowing sails, 
cables, and provisions, should he at the dis- 
posal of the charterer, for a specific voyage. 
The charterer agreed to furnish a full cargo of 
lumber and timber for the voyage, at a speci- 
fied price per thousand feet. After the vessel 
had received part of her cargo, the charterer 
desired to put on board two pieces of timber that 
were too large to be received through the port- 
hole of the vessel, and insisted that the port- 
hole should be enlarged to receive them, and 
refused to furnish any more cargo till that 
was done. Thereupon, the master landed the 
cargo that had been talcen on board, and left 
for another port, in ballast: Held, in an action 
by the owner against the charterer, to recover 
compensation for the loss sustained by the fail- 
ure to furnish the cargo, that the undertaking 
of the charterer was to furnish a cai'go of such 
timber as was suitable to the capacity and con- 
dition of the vessel, and that the owner did not 
undertake to convey a given quantity of lum- 
ber and timber generally, and was not bound to 
alter the port-hole of the vessel. 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York. 

[In admiralty. Libel by William K. Beecli- 
er and others against George J. Bechtel and 
John H. Dryer, Jr., for breach of a charter- 
partj'.] This was a libel in personam, filed 
in the disti-ict coui't, to recover compensation 
for the loss and damage sustained by the 
libellants, as owners of the brig Buenovento, 
by reason of the non-fulfilment, by the re- 
spondents, of a charter-party. The libel was 
dismissed by the disti'ict .com-t, [Case No. 
1,220a,] and tbe libellants appealed to this 
com't. [Reversed.] 

N. Dane EUingwood, for libellants. 
George F. Betts, for respondents. 

NELSON, Circuit Justice. The brig Bueno- 
vento, of two hundred and fifty tons burthen, 
was chartered from the libellants by the re- 
vspondents, at the city of New York, on the 
2d of October, 1849, to carry a cargo of lum- 
ber and timber from Charleston, in South 
Carolina, to Barcelona, in Spain. Tlie owners 
engaged that the whole of the vessel, except 
the part necessary for the accommodation of 
the officers and crew, and the stowage of 
sails, cables, and provisions, should be at the 
disposal of the charterers, who agreed to 
furnish a full and complete cargo of lum- 
ber and timber for the voyage, and to pay, 
as freight, eleven dollars per thousand super- 
ficial feet, with five per cent, primage. The 
cargo was to be delivered and received 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
^ [Reversing Case No. 1,220a.] 



alongside of the Tessel, within reach of her 
tackles. The charter was to commence when 
the vessel should be ready to receive the car- 
go at her place of loading, and notice thereof 
should be given to the charterers. 

The vessel, in pursuance of the charter- 
party, ai'rived at the poit of Charleston on 
the 14th of the month, ready to receive her 
cargo. After she had received on board a 
considerable portion of it, the agent of the 
shippers delivered, for the pm-pose of being 
shipped on board, two large masts or spars 
—the one twenty-seven inches in diameter, 
and the other twenty-eight inches— round 
timbers, and sixty feet in length. The lum- 
ber was received through a square port-hole 
in the forward part of the vessel, called the 
bow port, and which could not receive timber 
of the length and dimensions of these spars, 
the port being only twenty-fom* inches 
square, which would not receive timber of 
the length of the spars exceeding twenty- 
two inches in diameter. The port-hole was 
of the usual size for vessels of the burthen 
of the Buenovento. The master, having 
waited some sixty-three days in all for lum- 
ber and timber suitable to the size and capac- 
ity of the vessel, and the agent of the ship- 
pers refusing to fm'nish other lumber till 
the spars were taken on board, and insisting 
that the port-hole should be enlarged so as 
to receive them on boai'd, landed the portion 
of the cargo that had been taken on board, 
in pm'suance of orders from the owners in 
New York, and left for another port, in bal- 
last, after full notice to the agent of his in- 
tention so to do, unless the cai-go of the ves- 
sel was completed. 

A good deal of evidence has been taken 
on both sides upon the point as to whether 
or not the port-hole could have been en- 
larged without injm'ing the strength and af- 
fecting the seaworthiness of the vessel. It 
is exceedingly doubtful, upon the evidence, 
whether or not the necessary alteration could 
have been made without permanently dis- 
abling her and rendering her unseaworthy; 
and the estimate of the expense varies from 
fifteen dollars to three hundred dollars, ac- 
cording to the vai'ious witnesses. I shall 
not undertake to weigh this evidence, as it 
respects the question either of the practica- 
bility of the alteration or of its cost; for, 
in my judgment, the owners, upon any just 
and proper construction of the charter-party, 
were not bound to make or submit to the re- 
quired change. 

The charter was entered into in the city of 
New York, and the vessel lay m that port at 
the time. An opportunity was thus afford- 
ed to the charterers to make any examina- 
tion of her they might desire. Her tonnage 
is specified in the charter-party, and the 
only covenants entered into by her owners, 
in re.spect to her character and condition, 
are, that she shall be seaworthy; that, dur- 
ing the voyage, she shall be kept tight, 
staunch, well fitted and tackled, and provid- 
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ed Tvith every. requisite, and with men. and 
provisions necessary for the voyage; and 
that she shall receive on hoard all such law- 
ful goods and merchandise as the charterex's 
may see proper to ship, the same to he prop- 
ei'ly stowed by the ship's crew, or by such 
other suitable persons as the captain may 
employ, at the vessel's expeuKe; the char- 
terers agreeing to furnish a full and com- 
plete cargo of lumber and timber. 

I agree that, if the owners had undertaken 
to convey from Charleston to Barcelona a 
given quantity of lumber and timber gener- 
ally, for a specified price, they would have 
been bound to furnish a vessel that could 
have received and shipped any description 
of the article mentioned, which, according 
to the usage and custom of the trade, was 
ordinarily shipped at the former port. Such 
would have been the fair and reasonable 
import of the contract. But here, no such 
conti-act has beeii entered into. The own- 
ers have simply chartered their vessel, and 
have stipiilated that the whole of it, with 
the exceptions stated, shall be at the sole 
use and disposal of the charterers dmung 
the voyage; and that no goods or merchan- 
dise whatever shall be laden on board, other- 
wise than by them or their agents, without 
their' consent It is an engagement, there- 
fore, on the part of the owners, not that 
they will convey between the ports men- 
tioned a given amount of lumber and tim- 
ber for the price mentioned, but that the 
vessel named shall be employed, for the par- 
ticular voyage, in the conveyance of those 
articles. It seems to me clear, therefore, 
that the undertaldng of the charterers is to 
fm-nish a cargo, at the port designated, of 
such lumber as is suitable to the capacity 
and condition of the vessel; and that it 
would be carrying the contract beyond the 
intent and scope of it, to consider the same 
as an engagement to convey a given quanti- 
ty of the article generally, without regard to 
the means of conveyance. 

Some evidence has been given tending to 
show that it is not unusual to enlarge the 
port-holes of vessels employed in the con- 
veyance of lumber, to enable them to re- 
ceive on board spars of the size of those de- 
livered in this case. But the evidence is 
slight, and does not approach to the estab- 
lishment of a usage or custom in the tL*ade, 
especially in the case of a charter-party like 
the one in question. It may well be that an 
owner who enters into an engagement gen- 
erally, to convey a given quantity of lum- 
ber and timber, might find it necessary to 
alter materially the construction of his ves^ 
sel, to enable him to comply with the terms 
and conditions of his obligation, as, under 
such a charter, he would be bound to carry 
any description of the article within the 
usage and custom of the trade. Under such 
a contract, there would be no reference to 
any particular vessel or mode of conveyance. 
But where, as in the present case, a partic- 
Sfed.gas. — i 



ular vessel has been chartered for the con- 
veyance of a cargo of lumber, the obligation 
is different, and the charterers are, in re- 
spect to the cargo to be fm-nished, bound to 
regard the capacity and condition of the 
vessel. I agree, that changes of a tempo- 
rary character, as it respects the interior of 
the vessel, such as may be usual and cus- 
tomary in the trade, for the accommodation 
of the cargo, may be proper and within the 
duty of -the owners. But changes affecting 
her safety and sea-worthiness, and thereby 
permanently lessening her value, cannot, it 
seems to me, be regarded as falling with- 
in the contract; and this, even assuming that 
it may be matter of doubt whether the dam- 
age to the vessel will or will not be serious 
and permanent. The contract, in my judg- 
ment, does not impose upon the owners the 
hazard of the contingency supposed. 

Upon the view, therefore, Ti^hich I am 
obliged to- take of the case, I think that the 
decree below is erroneous, and should be 
reversed. There must be a reference to the 
clerk to ascertain the loss and damage sus- 
tained by the libellants. 



Case l^o. 1,222. 

BBEOHEK T. BININGER et al. 

[7 Blatchf. 170.] ^ 

Circuit Court, S. D. New York. Feb. 11, 1870. 

Baxkruptoy — Eqditt Suit — Act of 1867 — 

GrROONDS FOR ISJOSCTION AXD ReOEIVEESHIP. 

1. "Where an assignee in bankruptcy brings a 
suit in equity in this court, under the second 
seetjon of the banliruptcy act of March 2a, 
18G7, (14 Stat. 518,) against a person claiming 
adversely a title to property in the possession 
of such person, to have the question of such ti- 
tle, as between such assignee and such person 
determined, he must, in order to entitle himself . 
to an injunction pendente lite, restraining such 
person from intermeddling with such property, 
and to a receivership thereof, show some emer- 
gency, some peril of loss which the court will 
be unable completely to redress; and the dan- 
ger must be clear, and the right, in general, 
free from reasonable doubt. 
[Cited in Norton v. Barker, Case No. 10,349.] 
[2. Cited in Farmers' Loan & T. Co. v. Kan- 
sas City, W. & N. W. R. Co., 53 Fed. 196, 
note, to the point that the appointment of a re- 
ceiver is discretionary with the court.] • 

UJn. equity. Bill by John S. Beeeher against 
Abraham Bininger and others.] This was a 
motion for a provisional injunction, and a re- 
ceiver. [Motion denied.] 

Francis N. Bangs, for plaintiff. 
Roger A. Pryor, for defendants. 

Before WOODRUFF, Circuit Judge, and 
BLATOHFORD, District Judge. 

WOODRUFF, Circuit Judge. The biU of 
complaint herein alleges, that, by the decree 
of the distiict com-t, the defendants Bininger 
and Clark, co-partners in business, have been 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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adjudged bauki-upts; tliat tlie plaiutifC has, 
in pursuance of the provisions of tlie bank- 
rupt act, been appointed assignee, and the 
property and estate of the banlirupts have 
been assigned to him, as is directed by sec- 
tion fom-teen of the act; that the banknipts 
heretofore composed the co-partnership firm 
of Abraham Bininger & Co.; that, prior to 
the institution of the proceedings in the dis- 
trict court, wherein they Tvere declai-ed bank- 
rupts, one of the partnei-s, Clark, had filed 
his complaint, in equity, in the superior com-t 
of the city of New York, for the determina- 
tion of their, interests in the co-partnership 
property, and the defendants Hanrahan and 
Barr had been appointed receivers of the 
property of the said firm, and were in the 
actual possession of the property; that said 
receivere exclude the plaintiff from any pos- 
session or control of the property, so that 
he cannot make an inventoi-y thereof; that 
Clark will not make such Inventory, and 
the plaintiff cannot particularly specify the 
same, but he gives a general description 
thereof, and avers that, if properly adminis- 
tered, it is sufiicient for the payment of all 
the debts of the bankrupts; that nearly all 
of the creditoi-s have proved their debts in 
the proceedings in bankruptcy; that the re- 
ceivers have set themselves to defeat those 
proceedings, resist the attempts of the mar- 
shal to possess himself of the property under 
the warrants of the district court, have con- 
verted a portion of the property into money, I 
and refuse to deliver possession to the plain- 
tiff, or ta render him an account, and claim 
an excessive amount as fees or commissions 
as receivers; and that, by these means, the 
plaintiff is prevented from administering his 
trust as assignee, and the effect and opera- 
tion of the act of congress are impeded, hin- 
dered, and delaj-ed. Upon the principal facts 
thus alleged, with some other details, the 
plaintiff seeks, by way of relief, a decree 
that the title of Bininger and Clark to the 
property is divested, except such as they 
may claim under and through him as as- 
s'igiiee; that the i-eceivers' title is divested, 
except so far as they have a lien for their 
just fees or commissions as receivers; and 
that they deliver the property to the plain- 
tiff, as such assignee, to be by him adminis- 
tered. As auxiliary to such relief, the plain- 
tiff prays for an injunction restraining the 
defendants from intermeddling with the 
property, resti-aining Clark from prosecuting 
his said action in the superior court of the 
city of New York, and restraining the de- 
fendants from preventing the marshal from 
taking possession of the property. He also 
prays that a receiver of the property may be 
appointed by this court. 

Upon this bill the plaintiff moves for an 
injunction and a receiver according to the 
prayer. The defendant Clark and the receiv- 
ers resist the motion on various grounds, and, 
among others, that Biningc-r and Clark had 
committed no act of bankruptcy; that the 



state court had acquired juris-dictLon of the 
property, in the action brought by Clark for 
the settlement of the affairs of the co-part- 
nership, before any proceedings in bankrupt- 
cy were instituted; that, by the appointment 
of the receivers, the title of the banki-upts 
was divested, and became vested in such re- 
ceivers; that neither the jurisdiction of the 
state court, nor the title of the receivers, 
was divested by the decree in bankruptcy, 
or the appointment of the assignee; that the 
state court has jmisdiction to proceed with 
the settlement of the co-partnership affairs, 
the payment of the creditors of the firm, and 
the disti-ibution of the property; that the re- 
ceivers are warranted in acting, and are 
bound by law, and by their bonds as receiv- 
ers, to hold and administer the property un- 
der the direction of the state court; that such 
property is to be deemed in legal custody, 
from which it ought not to be, and cannot 
legally be, taken by the federal courts; and 
that there is no ground for impeaching the 
administration to which the property is sub- 
ject in the state court, which proceeds iu 
such cases according to the rules of equity 
alike recognized by the federal and state 
com-ts, and wiU apply the property to the 
payment of the debts of the firm on equita- 
ble principles, and with the equality of dis- 
tribution which governs the adminislration 
of the estate of a banla-upt in the federal 
com*t. 

It is quite certain that this court cannot 
listen to any argument which proceeds upou 
the allegation that the decree by which Bin- 
inger and Clark were adjudged bankrupts 
was erroneous in fact or in law. The pen- 
dency of proceedings in this com-t for the 
review of that adjudication may furnish a 
reason why, if there is no danger of injiu-y 
to the property or serious loss to the bank- 
rupts or their creditors, this court should not 
summarily interfere with the temporary cus- 
tody of the property; but this court will 
not, on a mere motion of this description, 
suffer a collateral attack upon that decree, 
and proceed upon any assumption that such 
decree is erroneous, but will presume the con- 
ti-ary to be tnie. On the other hand, a plain- 
tiff coming by motion to this court, and ask- 
ing its summary interposition by an injunc- 
tion and a receivex'ship pendente lite, must 
show other grounds than a mere conflict of 
claim to the title and possession of the prop- 
erty which is the subject of litigation. 

It is quite true that proceedings in bank- 
ruptcy are summary in their nature, and that 
the pm-pose and design of the bankrupt act 
is to make them summary and speedy in 
effecting the purposes of its enactment. To 
this end a very extensive summary jurisdic- 
tion is given to the district com-t, as a com't 
of bankruptcy, by the first section of the 
act This extends to the collection of all the 
assets of the bankrupt, the ascertainment 
and liquidation of the liens and other spe- 
cific claims thereon, the aljut-tment of the 



IB Fed. Cas. page 51] 



BEECHER V. BININGER 



priorities and conflicting interests of all par- 
ties, the marshalling and disposition of tlie 
funds and assets, and all matters and tiling 
to be done Tinder and in virtue of the bant- 
ruptcy, with full authority to compel obedi- 
ence to all orders and decrees in bank- 
ruptcy, to the same extent as this court has 
.authority in any suit in equity. If, however, 
the case arises in which that summary ju- 
risdiction, comprehensive as it is, seems in- 
adequate, concurrent jm-isdiction is, by the 
.second section, given to this cgurt, to enter- 
tain an action at law or a suit in equity 
by the assignee against any person claiming 
an adverse interest, or by such person 
iigainst the assignee, touching any proper- 
ty or rights of prop^-ty of the bankrupt, 
transferable to or vested in such assignee. 
The assignee must, in such cases, proceed at 
law or in equity, according to the natm-e of 
the case; and, whei-e he proceeds by bill in 
equity, his suit is subject to the ordinary 
rules governing this court, and regulating 
its discretion as a court of equity, in other 
•eases. Therefore, on an application for an 
injunction and a receivership, in the first 
instance, where the plaintiff insists that it 
be granted before the merits of the contro- 
versy shall be examined and considered on 
the proofs of both parties, on all the ques- 
tions of law and fact, he must not only show 
A case of adverse and conflicting claims, 
and that the case is one of equitable cog- 
nizance, but he must show some emergency, 
some peril of loss which the court will be 
unable completely to redress; and the dan- 
ger must be deal*, and the x*ight, in general, 
free from reasonable doubt 

The present suit is, -undoubtedly, brought 
in reliance npon the provision of the second 
-section of the act, for the purpose of deter- 
mining the adverse claims of the receivers 
-appointed by the state court, to hold and ad- 
minister the property of the copartnership 
lately composed of the bankrupt defendants. 
So far as it seeks affirmative relief, by way 
of injunction or otherwise, against the bank- 
rupts themselves, I perceive no ground for 
coming to this court by bill in equity. The 
.summary jurisdiction of the district court 
embraces ample power to compel obedience 
Dy them to all orders and decrees necessary 
to enforce the surrender and appropriation of 
tliet property;^ and, if they are proper par- 
ties in a case like the present. In which their 
•claims and interests may be affected, no 
order for an injimction against them is called 
JFor. 

As it respects the other defendants, as- 
suming, for the purposes of this motion, 
•that the plaintiff is right in bringing his suit 



to determine the effect of the proceedings in 
bankruptcy upon tlie action pending in the 
state comrt, and upon the title of those de- 
fendants as receivers, what facts are shown 
which constitute proper grounds for invoking 
the immediate interference of this court, by 
its injunction and receivership, pending the 
litigation? .Certainly, it is no just reason for 
such interference, that the defendants assert 
a prior jm-isdiction acquired^ by the state 
cotirt over the property, and claim thereupon 
the power of that coiu:t to administer it; 
or, that they claim that they acquired title 
to the property by the appointment made in 
the state comrt, before any decree in bank- 
ruptcy, and that neither the jurisdiction of 
the state court nor their title is defeated by 
that decree; or, in short, that they make 
any of the claims which ai-e put forward by 
their counsel on this motion. Such claims 
are not shown to be made in bad faith, with 
no belief in their correctness, for the pm*- 
pose of accomplishing what we are at liberty 
to say is unjust or inequitable, or intended to 
impede the administration of the ^property 
according to law. They raise questions of 
law and present a conflict between the par- 
ties as to what is the law in the circumstan- 
ces stated. The plaintiff proposes to settle 
those questions, we assume, in this litigation. 
If the inquiry is to be entertained, it is not 
shown that the property is in peril of waste 
or loss in the custody of the state court, or 
that the receivers are violating their sup- 
posed duty in the temporaiy care of the 
property, or that they are irresponsible, or 
that they threaten or are about to remove the 
property from the jurisdiction of the com-t, 
or that any future determination of the ques- 
tions wliich have arisen between the parties 
will be defeated, unless this motion should 
be granted. Nor does the circumstance that 
the decree itself, which lies at the founda- 
tion of the plaintiff's title, is not acquiesced 
in, but is sought to be reviewed, strengthen 
the case of the plaintiff. Provision is made 
in the act itself for such review, and, if the 
defendants deem the decree erroneous, no 
inference of bad faith or violation of equity 
arises from their seeking such review, while 
at the same time the legal operation and ef- 
fect of the decree is denied by them to be 
such as is insisted by the plaintiff. These 
considerations lead to the conclusion that the 
case as now presented does not call for a 
preliminary injunction or a receivership. The 
motion must, therefore, be denied. 
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Case ISTo. 1,2S3. 1 

BEECHEB T. CLARK et al. 
[12 Blatchf. 256; ^ 10 N. B. B. 385.] 

Circuit Court, S. D. New York. July Term, 

1874.= 

Fkacdulext Costcyances — From Husband to 
^' I FE— Failure to Record Deeds —Intesti on 
— Knowlkdgd of Wife— Bankruptcy— Recov- 
i:ky by Assignee — Property xot Subject to 
Ckeditou's Liex. 

1. A voluntarv conveyance of real estate by 
the owner to his wife, by means of a deed from 
him to a third person, and of a deed from the 
latter to the wife, held void, as having been 
made in fraud of the creditors of the husband. 

[See note at end of case.] 

2. The circumstance, that the deeds were not 
recorded until more than 18 months after they 
were made, and were then recorded the day 
before the failure in business of the firm of 
which the husband was a member, having been 
for sometime previously in his possession, com- 
mented on, as a badge of fraud. 

[Cited in Clark v. Hezekiah, 24 Fed. GGG.] 

3. It is not necessary that the wife shoiild 
have known of the fraudulent intent of the 
husband, to make void a voluntary convey'ance 
to her, fraudulent on the part of the husband, as 
to creditors. 

[See note at end of case.] 

4. The husband [was] shown to have conveyed, 
by voluntary conveyances, to his children, for 
their benefit, and to his agent, for the grantor s 
benefit, during a period commencing soon after 
the deed to the wife was made, and ending im- 
mediatelv before the failure of the firm, real es- 
tate worth $00,000, as part of a scheme to set 
apart property for himself and his family, m 
fraud of his creditors. The real estate conveyed to 
the wife was of the value, at the time, of J?132,- 
000. and the husband retained in his hands, (ex- 
cluding the $GO,000 of real estate conveyed to 
his children and his agent,) property of the net 
value of onlv §25,000. He was engaged m a 
business which he knew to be in an embarrassed 
condition, when the deed to the wife was made, 
he lived in the citv of New York, he was not 
in harmony with his partner, and the real estate 
conveyed to his wife was his most valuable 
property, and was al! he had that was imme- 
diately 'available and unencumbered. 

[5. Cited in Be Duncan, Case No. 4,131, to 
the point that the assignee in bankruptcy can 
recover property conveyed by the bankrupt in 
fraud of his creditors, even if there was no lien 
on such property in favor of a creditor when the 
petition was filed.] 

[See note at end of case.] 

[In equity- Bill by John S. Bceeher, as- 
signee in bankruptcy of Abraham B. Clark, 
against Isabella Clark and others, to set aside 
certain conveyances made bj- the bankrupt in 
fraud of his creditors. Decree for complain- 
ant. 

[The respondent subsequently appealed, and 
the supreme court remanded the cause, with 
instructions to modify the decree. Clark v. 
Beecher, 24 TJ. S. Sup. Ct. Bep. (Lawy. Ed.) 
705.] 

Francis N. Bangs, for plaintiff. 



^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

' [Decree modified in Clark t. Beecher, 24 U. 
S. Sup. Ct.' Rep. (Lawy. Ed.) 705.] 
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Luther B. Marsh, for Mrs. Clark. 

HUNT, Circuit Justice. The plaintiff is the . 
assignee in banki-uptcy of the defendant 
Abraham B. Clark, who, jointly with Abra- 
ham Binlnger, his partner in the firm of A. 
Bininger & Co., was adjudged bankrupt in 
1S69. The object of the suit, as stated in the 
prayer of the bill, is to obtain a decree de- 
claring certain conveyances, one made by the 
bankrupt to Thomas D. James, and the other 
(of the sameoproperty) by Thomas D. Jamos 
and wife to the defendant Isabella Clark, 
void, and that the property conveyed thereby 
vested in the plaintiff, because conveyed in 
fraud of creditors. The bill of complaint al- 
leges, as ground of impeaching these convey- 
ances, that the conveyance to James was vol- 
untary and without any actual consideration, 
and made in fraud of Clark's creditors, with 
intent to hinder, delay and defraud such cred- 
itors, and that that conveyance was kept se- 
cret; that the conveyance from James to 
Mrs. Clark, although executed and acknowl- 
edged by James on April 20th, 1SG8, was not 
actually delivered to Isabella Clark, and that 
tliat conveyance was kept secret, and was 
made in pm-suance of the same secret trust, 
for the benefit of Clark, upon which said first 
mentioned conveyance was made by Clark to 
James; and, also, that the conveyance to Mrs. 
Clark was made in pm-suance of said secret 
trust, and with intent to hinder, delay and de- 
fraud the creditors of Clark, and in fraud of 
all such creditors. A large amount of testi- 
mony has been taken, and the case now 
comes up on a final hearing. 

The property in question consists of four 
lots of land on Park avenue in the city of 
New York, which, with the buildings upon 
them, were, in April, 18C8, of the value of 
?132,000. On the 20th of April, 18G8, the 
banla-upt, Clark, conveyed these premises to 
Thomas D. James, who, on the same day, 
with his wife, conveyed the same to the de- 
fendant Isabella Clark, wife of the bankrupt. 
These conveyances were dated and acknowl- 
edged on the day mentioned, but were not re- 
corded until November 3d, 18G9. The evi- 
dence of Clark is to the effect, that the deeds 
were actually delivered to Mrs. Clark, re- 
tained in her possession for several months, 
then by her delivered to him to be placed for 
safe keeping in the safe at ^e store of the 
firm, and, on the 3d of November, the day 
before the suspension of the firm, delivered 
by him to the proper officer to be recorded. 
Mr. Clark testifies, that he was advised by 
Mr. James, his friend and counsel, that the 
pm-pose of a record was only to secure the 
grantee against another conveyance by the 
grantor; that the conveyance was equally 
valid, whether recorded or unrecorded; and 
that he communicated to his wife this infor- 
mation from Mr. James, when he delivered 
the deeds to her. No value was paid by Mr. 
James or by Mr. Clark, at the time of deliver- 
ing the deeds. 
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The plaintiff alleges, that this transaction 
Tvas fraudulent in law and in fact; that it 
was made with intent to defraud creditors; 
that such was its natural and necessary op- 
eration; that the evidence shows an intent on 
the part of the bankrupt to provide for his 
future maintenance out of property which 
belongs to his creditors; and that, the con- 
veyance being "in fraud of creditors," the 
title of the property is "vested" -in the as- 
signee, under the bankrupt act. In Sedgwiclc 
V. Place, [Case No, 12,621,] recently decided 
in this district, I had occasion to examine the 
law on this subject, and I shall not repeat 
what was there said. 

Two further suggestions as to the law seem 
to be appropriate— 1st. It is held by the New 
York court of appeals, in the recent case of 
Fox V. Moyer, 54 N. Y. 125, 131, that it is 
only when one makes a voluntary convey- 
ance in good faith, with no intent to defraud 
creditors, that it will be upheld by proof 
that, when he made it, he retained an ample 
estate to pay all his debts. 2d. I cannot as- 
sent to the proposition, that it is necessary 
that the grantee should have known that the 
intent of the grantor was fraudulent, and 
that she should have been an intentional 
party to the fraud. I do not speak of the 
case of a bona fide purchaser for value. I 
mean to say, that, if Clark knew that he was 
insolvent, that he was giving to his wife that 
which he knew was needed for the payment 
of his debts, that he intended thereby to se- 
cm-e to himself a future provision and sup- 
port from property which justly belonged to 
his creditors, the fact that his wife received 
a, voluntary conveyance of the same, in ig- 
norance of these facts, will not make the 
conveyance a valid one. 

The fact that the deed was unrecorded 
for more than a year and a half, is important 
only as an evidence of fraud. If Clai*k and 
his wife supposed that the only value of a 
record was to prevent the effect of another 
<3eed by him, and the wife had confidence 
that he would make no other conveyance, the 
-omission to record has no significance. If 
the intent was to allow Clark to play fast or 
loose, as he might find it to his interest, to 
•own and transfer the property, if that was to 
his advantage, or, in the event of misforttme, 
to have it protected by a concealed convey- 
ance to his wife, the occm-rence is much 
against the honesty of the ti-ansaction. A 
former imrecorded deed is referred to by 
•both sides. In that case, Clark had made a 
deed to his wife of the Eighth street prop- 
erty, which was never recorded. He treated 
the property as his own, and at length sold 
it for the nominal sum of ?20,000, taking in 
payment an interest in a gold mine in Vir- 
ginia. Was it his pui'pose to treat the Park 
avenue property in the same manner? A 
jury might so infer and might deem it an 
evidence of fraud, to be considered with the 
other ch'cumstances of the case. If the trans- 
action were kept a secret, it would add to the 



gravity of the suspicion, while, if well 
known, the effect would be lessened by such 
knowledge and publicity. 

I consider the conveyance of the Park ave- 
nue property to Mrs. Clark as a voluntary con- 
veyance. The title or claim of Mrs. Clark to 
the Eighth street property was of a doubtful 
character, and the property had been sold by 
her permission. Any equitable claim of Mrs. 
Clark for its value, was or is upon the prop- 
erty received in exchange for it, and not in 
the nature of a claim on the Park avenue 
estate. The building of the Park avenue 
house was begun in 1855, and the house was 
completed and occupied in 1858. Everything 
remained in statu quo 'for ten yfears after its 
completion and occupation, and it was not 
until the occurrence of some disagreeable 
transactions between Mr. Bininger and Mrs. 
Fisher, related to Mrs. Clark by Mrs. Fisher, 
that she called upon her husband to fulfil his 
promise to convey the property to her. She 
did not require a conveyance in satisfaction 
of a debt due to her from her husband, or as 
an equivalent for the Eighth street property, 
or as a' legal right, but to avoid, in the event 
of his death, the disagreeable circumstances 
that had happened to airs. Fisher upon the 
death of her husband. This is so stated by 
Mr. Clark himself. If Mr. Clark was in- 
debted to his wife for money received be- 
longing to her, the debt remained, after this 
conveyance, as it was before. General dec- 
larations by Mr. or jNIrs. Clark of what was 
intended or expected to be done are of little 
value. Her title rests upon the deeds of 
April, 1868, and I think they were purely 
voluntai'y. 

The pecuniary condition of Mr. Clark on the 
20th of April, 186S, when the deeds were ex- 
ecuted, is the first point to be considered. 
The plaintiff insists that his individual con- 
dition on that day was as follows— that he 
owed (1) on his Canal street property, $4,000; 
(2) that he was under a liabiUty to or for the 
Texas and Wisconsin Improvement Compa- 
ny, to $30,000; (8) that he had received un- 
der the will of Agnes Clark, and which be- 
longed to -Mary Avery, up to August 11th, 
1869, and which was unpaid, $13,000; (4) 
that, under the same will, and to the same 
date, he owed to Richard Clark, or his chil- 
dren, $14,326 69; (5) a judgment in favor of 
Mrs., Avery, on which was due $6S8 75; (6) 
a judgment in favor of Barnum, due, $283; 
(7) debt to Mrs. Mapes, $200; (8) the Damon 
note, $2,800; (9) that he had received, as 
rent, from the Chatham sti-eet property, No. 
194, more than he had paid, $22,000, and No. 
196, $15,000, of which two-thu-ds belonged 
to parties other than himself; (10) that, in 
1861, he mortgaged his interest in the firm of 
Bminger & Co. to A. Bininger, for $45,000, 
that such amount had not been reduced by 
profits, and, that he remained liable therefor, 
as a debt. 

I am not certain that the last item, of $45,- 
000, is insisted by the plaintiff to be a debt 
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owing by Mr. Olarli. An examination of the 
papers on which the point arises, satisfies me 
that the result of that transaction was sim- 
ply this: Clark had used the notes of the 
firm, to ?45,000, for his private purposes, 
which the firm then, or at matxnrity, paid. 
To right the wrong, as far as it would go, 
Clark sold and ti-ansferred to Bininger all 
his interest in certain real estate on Liberty 
and Thames sti-eets, as well as in the firm 
business, substantially went out of the firm, 
and became a clei-k, at ?6,000 a year, the firm 
ostensibly remaining without change. This 
arrangement was to continue for five years. 
At the end of each year the net profits were 
to be ascertained, and, after allowing Mr, 
Bininger $7,000 a year, for interest on his 
capital, the residue was to be equally divided 
between Bininger and Clark. By a separate 
paper, Bininger bound himself, upon pay- 
ment of the sum of ?45,000, to retransfer to 
Clark his interest in the firm. The numer- 
ous provisions by which Clark's position was 
reduced to that of a clerkship, it is not neces- 
sary to detail. Mr. Bininger testifies, that, 
under this contract, no profits ever became 
due to Mr. Clark. This transaction does not 
create a debt. It is rather a payment or com- 
promise of an existing debt, by the sale of all 
his interest in four pieces of real estate in 
the city of New York, on Liberty and 
Thames streets, and in the capital stock of 
the firm, by one partner to his associate. 
If Clark OAved the firm $45,000 for the cause 
mentioned, he did not owe that sum to Bin- 
inger. He was himself an equal partner, and 
one-half of the debt was due to himself, as 
such partner. If, again, he was bound to pay 
Bininger $4o,000, and re-enter the firm, while 
he would be charged with the sum paid, he 
would be entitied to a credit for the value of 
the firm interest, to be returned to him. 
What this value between ISGl and 1SG7 
[1870] =* would be, does not appear. This item 
of $45,000 cannot, I think, be properly set 
down in the account as a debt owing by 
Clark in April, ISGS. 

The accounts against Avery, Addoms 
[Adams] = and Clark result in this, 'that Clark 
was indebted, in April, 1S6S, to ]Mrs. Avery 
in about $13,000, subsequently reduced to 
$10,2G1, and to the Addoms family in $4,- 
3G4 22, the share of Mortimer having been 
paid in the summer of 18G9, and to Richard 
M. Clark, or his family, in the sum of $14,- 
266 74. 

The Wisconsin Improvement debts, of $30,- 
000, for which Clark had been responsible, 
had been paid before April, 186S, by the 
sureties for the company, Clark among them. 
All that remained of this transaction, at the 
date mentioned, was in the form of a note 
to Samiiel jNIarsh, dated February, 1861, 
amounting, in April, 1808, to the sum of 
$1,584 28. There is a good deal of doubt 
about Clark's liability for this sum. There 

^ [From 10 N. B. R. 390.] 



was also due on Mrs. Avery's judgment, 
$688 75, and on Barnum's judgment, $283. 

The 9th item, of rents received from 194 
and 196 Chatham street, is not correct, if in- 
tended to establish a separate debt. These 
items are properly to be considered as a part 
of the cm-rent accounts, at the date men- 
tioned, and it may be said that the accounts 
show the result claimed. They are, how- 
ever, but a part of the accounts between 
Mr. Clark and the representatives of his 
brother Richard and Mrs. Avery. Upon a 
settlement of aU the accounts of Mr. Clark, 
including the rents of Chatham street, re- 
ferred to, the balance against Mr. Clark, in 
favor of each of these parties, is as given 
under the heads 3, 4, and 5, above set forth. 
Charging Mr. Clark with the amount of 
those several items, as must be done, no 
other or fm-ther claim arising out of the 
estate of his mother can prope'rly be made. 
The items above mentioned, of .3, 4, 5, 6, 7, 
and 8, were lawful debts due by Mr. Clarlc 
at the time of making the deed to his wife. 
His debts, at that time, amounted to $31,- 
298 44. The Canal street mortgage I shall 
deduct from the assets, when examining the 
value of his property. 

The next inquiry is— w^hat individual prop- 
erty did Clark possess at that date, viz., 
April 20th, 18G8? The defendant insists that 
he was at that time abundantly solvent, with 
ample property (independent of that con- 
veyed to his wife) to pay all his debts and 
leave a large sm-plns. 

1. The first item of the property is that 
of eight thousand acx-es of land in Wiscon- 
sin. The cash value of these lands, if re- 
quired to be tm-ned at once into money, it 
would be difficult to fix. So fa^ as it ap- 
pears, the titles were perfect, the taxes were 
paid, and they were free from incumbrance. 
The fair value of these lands, as they are 
ordinarily sold, and as established by the 
witnesses for the plaintiff, together with 
about $3,500 in conti-acts for lands already 
sold, stated by Mr. Clark at $11,900, may 
be taken at $60,000. 

2. The house and lot, 130 Canal street. 
The value of this is proved by Mr. Clark and 
Mr. Gardner to have been $20,000. It was 
subject to the incumbrance hereinbefore 
mentioned, of $4,000, and is to be carried out 
at $16,000. ■ 

3. The one-third interest in Nos. 194 and 
198 Chatham street, which, accordhis to Jlr. 
Clark's evidence, rented for $10,000 per an- 
num and repairs, and was worth' $100,000. 
There is no other evidence on the subject. 
Mr. Clark's one-third intei'est was of the value 
of $33,333. This property is subject to a 
mortgage of $13,000, of which one-third is to 
be deducted from Mr. Clark's interest, viz., 
$4,333 33, leaving a value of $29,000, sub- 
ject to the dower interest of his wife. I 
have no means of ascertaining the value of 
the dower, but take it, by conjecture, at one- 
sixth of the value, $4,866 66, leaving Clark's 
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interest in the property to be the sum of 
$24,133 34. 

4. Mr. Clark also testifies, that there were 
debts due to him individually, amounting to 
§0,000, and that he had $1,000 cash in hand, 
making, for this item, $6,000. 

5. A stipulation in the case shows, that 
Mr. Olark owned Velvet Company stock, of 
the value nominally of $5,000, but sold for 
$725, and that- he was entitled to a legacy, 
under the will of his uncle, Thomas L. Clark, 
of $3,200, making an aggregate of $3,925. 

6. There appears, by the report of the ref^ 
eree, made in the suit of Sarah B. Clark 
against Abraham B. Clark, to have been an 
overpayment to her of $1,600 73, "irre- 
spective of any claim he might have upon 
her for the sum of $1,327 16, advanced for 
education and clothing of the children of 
Richard Clark." I do not see why this does 
not establish a claim for $1,660 73. 

7. His Pa;rk avenue property was, at that 
time, worth the sum of $132,000. 

The value of the property of Mr. Clark, 
owned by him individually, may be put at 
the sum of $248,585 73, the aggi-egate of the 
details last above set forth. Assuming the 
value of Mr. Clark's lands in Wisconsin to 
have been, as I have stated it above, a fur- 
ther question is made in relation to them. 
The evidence shows, that, by five deeds, the 
first one of which is dated September 24th, 
1S68, and the last November 1st, 1869, Mr. 
Clark conveyed these lands to his children 
and to his agent; that he owed his children 
but a few hundred dollars, and his agent 
but a small amount; and that he intended 
to give his children the value of the lands 
in excess of the debts, and intended that 
his agent, after indemnifying himself against 
certain liabilities, should hold the lands con- 
veyed to him for the benefit of ]Mi*. Clark. 
The fii'st of these conveyances was made 
within five months after the conveyance to 
his wife, and neai*ly a year before that con- 
veyance was recorded, the last one at about 
the time of the failm-e of the fii-m. Were 
these conveyances to his wife and to his 
children and agent a part of the same 
scheme? When he conveyed to his wife, 
did he intend to make the other conveyances 
which he afterwards did make? If so, the 
lands are not only not to be counted among 
his assets, but the fact tends to characterize 
the whole transaction as fraudulent. As I 
make it, Mr. Clai'k individually was in- 
debted, at the time in question, in the sum 
of $31,298 44, and had propei-ty of the value 
of $248,585 73, leaving a balance in his favor 
of $217,287 29. If we hold the Wisconsin 
lands as not to be ci'edited as a part of his 
estate, deducting their value, as estimated, 
$60,000, it leaves his estate $157,287 29. Of 
this he gave to his wife the Park avenue 
property, of the value of $132,000, retaining 
in value, for himself $25,287 29. 

We come, next, to an examination into the 
affairs of the firm of A. Bininger & Co., of 



which Mr. Clark was a member. What was 
its condition on the 20th of April, 1S6S? The 
actual capital of the firm was never large. 
Bininger, Clark & Fisher succeeded Jacob 
Bininger in 1837, but it does not appear that 
either of them put any money into the busi- 
ness, or that they had any money. The busi- 
ness seems to have been reasonably profita- 
ble up to 1861. The events of the rebellion 
are said to have added to the value of their 
goods on hand. At that period, viz., 1861, 
the firm became embarrassed, and a suspen- 
sion was threatened. Mr. Clark had used 
$45,000 of the notes of the firm for his private 
purposes, and then made the transfer of his 
interest to Mr. Bininger, of which notice has 
already been taken. The coal lands and gold 
mines, in which the firm property had been 
invested, were not productive, but made large 
drafts upon the profits made by the legiti- 
mate business of the fii-m. jMt. Bininger, 
when in Europe for a year and a half, had 
drawn upon the firm to the extent of $40,000, 
for private purposes. In November, 1869, 
the difficulties culminated in an open failure. 
There is but little direct evidence of the 
condition of the firm in April, 1868. Its con- 
dition at the failure (November 4th, 1869) 
was fully proven, and we must reach a 
knowledge of its condition in April, 18G8, by 
a comparison of the condition at that time 
and as it stood in Novembei*, 1869. The as- 
sets may be thus stated: (1) At the time of 
the suspension there was cash actiaally on 
hand, $4,735.38. (2) The stoclc of wines and 
liquors on hand is put by Clark and by Bin- 
inger at the value of $120,000. (3) In the 
same manner, the debts due to the firm are 
put at $35,000 to $40,000, say $35,000. (4) 
Andrew Bininger owed the firm, for money 
borrowed, the sum of $50,000. I should doubt 
whether this debt was of any real value. (5) 
The real estate in which the firm carried on 
its business, 92 and 94 Liberty street. I take 
Mr. Bininger's estimate of this value, and 
the circumstance that the propeiiy rents for 
$11,300. He puts it at $80,000 to $100,000, 
say $90,000, subject to a mortgage of $24,- 
000. This gives a net value of $66,000, of 
which the finn owned two-thirds, $44,000. 
(6) Nos. 18 and 20 Thames street. This prop- 
erty was sold at auction for $14,050, which 
was less than its value. I should judge it 
to be worth about $20,000, from which is to 
be deducted a mortgage of $4,000, being $16,- 
000 in value. Of this, two-thirds was owned 
by the firm, making $10,666. (7) The Briar- 
port estate, in West Virginia, of 5,000 acres 
of coal and timber lands, estimated by de- 
fendants'* counsel at $40,170. This property 
cost the firm from $65,000 to $70,000. With- 
out going into an examination of the evi- 
dence, I content myself with saying, that I 
have read it all, and that I think $25,000 is 
a full allowance for the value of this item 
of property. (8) The Vaucluse mines, in 
Virginia, with the lands, farms, buildings and 
machinery connected therewith, put down by 
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the defendants' counsel at the sum of $25,- 
000. I think the full value of this propei-ty, 
?12,900, Tvas obtained upon the sale in 1S71. 
That s'ale was to the owner of adjoining 
property, and was extensively advertised. 

Upon this statement, the assets of the firm, 
in November, 1SC9, stood thus: Cash, §4,- 
735 38; stocli on hand, $120,000; debts due 
the firm, ?35,000; Liberty street property, 
$44,000; Thames sti-eet property, $10,666; 
Briarport property, $25,000; Yaucluse prop- 
erty, $12,000— being a total of $252,301 38. 
The assets of the firm were reduced by the 
payment of $25,000 on account of Wagstaff, 
in August, 1S09. The firm was better off 
by that amount in April, 186S, than it was 
in November, 1869. To the above amount 
of assets, should, therefore, be added $25,000, 
to ascertain the condition of the firm assets 
in April, 1S6S, making a result of $277,301 38. 
The actual results, In turning these assets in- 
to the means of paying the debts of the firm, 
by no means came up to tliis estimate. 

As to the debts and liabilities of the fii-m 
of Biningor & Co. in November, 18G9, the 
plaintiff's counsel, in his brief, states them at 
$220,000. The defendants' counsel states them 
at $216,510 67. The difference is not ma- 
terial for the pui-poses of the present suit. 
This indebtedness consisted of notes of the 
firm, iss-aed between May 4th, 1869, and Oc- 
tober 26th of the same year, and maturing 
in November of that year. To meet it, the 
firm had practically assets to the amount of 
$159,735 only, viz., cash, -$4,735; stock on 
liand, $120,000; and debts due to the firm, $35,- 
000, assuming such debts to be not only good, 
but immediately available. The other property 
consisted of real estate, of which the Liberty 
street portion was necessary for the transaction 
of its business, was already subject to a mort- 
gage of $24,000, and was in the form of an 
undivided interest The Vix'ginia coal and 
gold lands were not in a condition to afford 
any considerable relief to the immediate ne- 
cessities of the firm. The Thames street 
property was also mortgaged and consisted 
of an undivided interest. Nominally, the 
firm had a sui-plus of $66,125; practically, it 
was deficient to the extent of $56,775. The 
straggle for existence was continued during 
the year 1868 and the most of the year 1869, 
but was abandoned on the 4th of November 
of that 3'"eai'. at which time the failm-e of the 
firm was announced. 

In ascertaining Mr. Clark's condition, as 
one of this firm, and whether made rich or 
poor by his connection with it, I am disposed 
to consider it an evenly balanced affair. No 
injustice is done if we say that the firm was 
able to take care of itself, and there leave it. 
The subsequent failure and unfortimate wind- 
ing up of the firm will hardly warrant this 
conclusion, but I am inclined here to hold, 
that ilr. Clark stood as if not connected with 
the firm, that is, neither benefited nor injured 
in his pecuniary position, by being one of the 
firm of A. Bininger & Co. 



Upon mature reflection, I am not able to 
satisfy myself that the motive of Mr. Clark, 
in not recording the deeds of April, 1868, to 
and from James, was an honest one. 'The 
idea of actual dishonesty was, perhaps, not 
present to his mind. He intended to stand 
before the world, before his partner, his sis- 
ter, the children of his brother and his cred- 
itors generally, as the owner of this valuable 
estate. At the same time he intended to have 
it in a shape in which it would enure to the 
benefit of himself and his family, should that 
resort become necessary. His family would 
have called upon him to secure their debts, 
his general creditors would have become 
clamorous for payment, had they known the 
fact that he had conveyed his Park avenue 
property to his wife. Not being aware of it, 
they remained at ease, in reliance upon his 
ownership. 

Neither am I able to satisfy myself as to 
the honesty of the conveyances of the Wis- 
consin lands to his children. These convey- 
ances were substantially voluntary, they be- 
gan within a few months of the voluntary 
deed to his wife, and they ended immediately 
before his open failure. The lands had been 
held by him for many years, and now, soon 
after the deed to his wife, and when the day 
of failure was rapidly approaching, he volun- 
tarily conveys them to his children, for their 
benefit, and to, his agent, for his, Clark's, ben- 
efit. Like the others, these deeds are left un- 
recorded. The deeds to his wife and to his 
children seem to me parts of a scheme to se- 
cure and set apart property for the benefit of 
himself, which justly belonged to his credit- 
ors, and which was necessary for the pay- 
ment of their debts. Regarding them in this 
view, no part of the plan can be upheld. The 
Park avenue property forms a part of the 
scheme, and it must be deemed to have been 
fraudulently conveyed. 

I have assumed, upon the evidence, that the 
affau's of the firm would take care of them- 
selves, and that Clark individually had a sm*- 
plus of property beyond his debts. That his 
firm and himself have gone into bankruptcy 
shows that this assumption was, probably, 
erroneous. The endeavor to protect his fam- 
ily by the means adopted, is very strong evi- 
dence that Clark did not believe this to be 
true, and that he wished to shield those he 
loved from results which he clearly foresaw. 
Living in the city of New York, subject to 
the great expenses necessarily there incurred, 
engaged in a business which he knew to be 
in an embarrassed condition, although nom- 
inally possessing property sufficient to pay its 
debts, not in harmony with his partner, he 
sti'ips himself of his most valuable property, 
of all that is immediately available and unen- 
cumbered, by ti-ansferring it to his wife by a 
concealed conveyance. He follows this by 
conveyances to his sons and agent, of his re- 
maining unencumbered property, by convey- 
ances also concealed. These deeds are all 
voluntary. They were brought forth for rec- 
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ord only the day before the failure of the 
firm. The result is, if his views are carried 
out, that Clark's wife holds an estate in the 
city of New York worth ?132,00Q, for which 
she paid nothing, and his sons hold the Wis- 
consin property, which he declares to be 
worth $70,000, and which I estimate at ?60,- 
000, for which but a few hundred dollars are 
paid, while his creditors are unprovided for. 
It is with reluctance that I have reached 
the conclusion, that the conveyances to Mr. 
James and Mrs. Clark, of April 20th, 1S68, are 
fraudulent, but such is my opinion, and I can- 
not do otherwise than to hold accordingly. 
[The conveyance was fraudulent as to the 
creditors. Mr. Clark did not leave himself 
an amount of property as large as he should 
have retained. On both of these grounds the 
prayer of this biU must be granted.] * 

[NOTE. This case was appealed to the su- 
preme court, which remanded the cause, with in- 
sti-uction to modify the decree. Claxk v. Beecher, 
■24 tr. S. Sup. Ct. Rep. (Lawy, Ed.)_ 705. Mr. 
.Tiistice Swayne, in delivering the opinion, said: 
■"We therefore deem it sufficient to say that we 
are satisfied with the judgment of the circuit 
•court upon the main point brought before it for 
consideration. We think the conveyance com- 
plained of was properly condemned as fraudu- 
lent, and therefore held to be void. But it is 
equally clear that the personal decree against 
the appellant for the rents, issues, and profits, 
and the use and occupation of, the premises, 
was erroneous."] 



Case No. 1,224. 

BEECHER V. GILLESPIE. 
[6 Ben. 356.] * 

District Court, S. D. New York. Feb. Term, 

1873. 

"Wjtsl — ^Vested Remaixdek — Notice of Baxk- 

RUPTCy PllOCEEDIXGS. 

1. In 1S53 the will of T. L. C. was admitted 
to probate. It made G-. executor, and by it all 
the property of T. L. C. was given to his exec- 
utor, to be sold and converted into money, and 
the proceeds invested. The executor was to ap- 
ply the income to the use of the wife of T. L. 
<j. during her life. On her death, the executor 
was to stand possessed of $10,000 of the prin- 
■cipal, in trust for a niece, and the rest he was to 
pay over and divide among several persons 
named {one of whom was A. B. C), "their heirs, 
•executors, administrators, and assigns forever, 
in equal shares, as tenants in common, per capi- 
ta, the issue of any such person named who may 
be then dead, to take his or her deceased 
parentfs share." On December 22d, 1869, A. 
B. C. was adjudged a bankrupt, and on January 
122d, 1S70, an assignment in bankruptcy was 
executed to B, The widow of T. L. G. died in 
April, 1872, and G. then proceeded to close up his 
trust, and the share to go to A. B. C, who had 
survived the widow, was $3,249 27. 6. drew his 
check for that amount, dated May 11th, 1872, 
in favor of A. B. C, and gave it to his counsel, 
C., to give to A. B. O. O. had had actual 
knowledge of the fact that A. B. C. had been 
adjudged a bankrupt, and that B. was his as- 
signee. He delivered the check to A. B. C, 
and took from him a release of the executor. 
■On the 17th of May the check was deposited in 

* [From 10 N. B. R. 398.] 

* [Reported by Robert D. Benedict, Esq., and 
Jiere reprinted by permission.] 
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a savings bank to the credit of the wife of A. 

B. C, with other moneys. On the 16th of 
June, the savings bank was notified by B. that 
he claimed the money, as assignee of A. B. 

C. and, on the 20th of June, B. filed this bUl 
in equity against all the parties, to recover the 
money: Held, that, under the will, A. B._ O. 
had a vested interest in the money at the time 
of the adjudication in bankruptcy, which was 
part of his estate, and passed to his assignee, 
and it made no difference whether G. had .any 
actual notice of the bankruptcy proceedings or 
not. That G. was chargeable with notice of the 
banlcruptcy proceedings, by reason of the actual 
knowledge of them by his counsel, C, even 
though such knowledge did not recur to the 
mind of 0. at the time of the delivery of the 
check. ' 

2. That no title to the money had passed to 
the wife of A. B. C, or to the savings bank. 

3. That the bank was entitled to deduct its 
costs from the fund, and must pay over the re- 
mainder, and that B. was entitled to a decree 
against G. and A. B. C for the amount of the 
check, less the amount so paid over by the sav- 
ings bank. 

[In bankruptcy. Bill by John S. Beecher, 
assignee of Abraham B. Clark, against 
George D. H. Gillespie, executor, etc., of 
Thomas L. Clark, Abraham B. Clark, Isabel- 
la Clark, and the Citizens' Savings Bank. 
Decree for complainant] 

F. N. Bangs, for plaintiff. 
J. P. Crosby, for Gillespie. 
Marsh & Wallis, for Clai-k and wife. 
J. E. Wheeler, for the bank, 

BLATCHFORD, District Judge. On the 
31st of March, 1848, Thomas L. Clark ex- 
ecuted his last will and testament. It was 
duly proved as a will of real and personal 
estate, before the surrggate of the county of 
New York, on the 5th of October, 1853, and 
on the same day letters testamentary there- 
on were granted to the defendant George 

D. H. Gillespie, one of the executors named 
therein. The. wiU, after giving two. legacies 
of money, proceeds: "I give, devise, and be- 
queath to the executors and trustees in this 
my last will and testament named, and the 
smwivor of them, or unto such one or more 
of them as may take upon themselves or him- 
self the burden of the execution of this my 
last will and testament, his or their heirs, 
executors, administrators and assigns forev- 
er, upon trust, for the purposes of this my 
will, all my real estate, lands, tenements and 
hereditaments, whether in possession, rever- 
sion, remainder or expectancy, and all my 
personal estate of what nature or kind so- 
ever, not before disposed of, upon ti-ust, to 
receive the rents and profits of the same 
hereditaments, and to recover and receive 
such personal estate as soon as conveniently 
may be, and to sell and dispose of and con- 
vey all and singular my said real estate, 
by public auction or private conti-act, unto 
any person or persons who shall become and 
be the purchaser or piurchasers thereof, for 
the most money that can reasonably be had 
for the same, and to receive the moneys for 
which the same shaU be sold; * * * and 
I will and direct my said trustees and ex- 



BEECHER (Case No. 1,224) 



[3 Fed. Cas. page 58]. 



eeutors to invest the proceeds of my personal 
estate, and tlie moneys arising from the sale 
of my real estate, after payment of all my 
just debts, and of the aforesaid legacies, in 
gorernment or real securities, or in bank 
or other stock, Tvith power, from time to 
time, to alter and transpose such secm'ities 
or stocks, at their disci-etion; and, as to the 
dividends, interest and income to arise from 
the said stocks, funds and securities, and the 
rents and profits of my said real estate, to be 
received by my said executors, I direct that 
my said trustees and executors do and shall 
apply the same to the use of my said wife, 
to and for her own sole benefit, for and dur- 
ing her natm-al life; * * * and, from and 
immediately after the decease of my said 
wife, I will and direct that, as to ten 
tliousaud dollai's of the principal moneys to 
be invested as aforesaid, my said executors 
and ti'ustees shall stand possessed of the 
same, in trust, to apply the interest thereof 
to the use of my niece, Mary Ann, the wife 
of my executor George D. H. GiUespie, for 
and during her natural life; * * * and, as 
to all the rest and residue of the said prin- 
cipal moneys to be invested as aforesaid, I 
will and dh'ect, that, from and immediately 
afier the decease of my said wife, my said 
executors and trustees shall pay over and 
divide the same unto and among my neph- 
ews and nieces William N. Clark, Catharine 
Ann Wolfe, Edwin Clark, Daniel S. Clark, 
and Richard Smith Clark, the cliildren of 
my brother John Clark, and Abraham B. 
Clark, Richard M. Clark, and Mary Addoms, 
the children of my brother Richard S. Clark, 
their respective heirs, executors, administra- 
tors and assigns, forever, in equal shares, 
as tenants in common, per capita, the issue 
of any such child or either of my said broth- 
ers who may be then dead, to take his or her 
deceased parent's share." 

On the 22d of December, 1SG9, the defend- 
ant Abr:iJiam B. Clark, named in the will 
as a child of Richard S. Clark, was adjudged 
a bankrupt by this court. The plaintiff was 
appointed his assignee, and, on the 22d of 
January, 1S70, an assignment under the 
bankruptcy act, in the usual form, was ex- 
ecuted to the plaintiff. 

The widow of Thomas L. Clark, the tes- 
tator, died in April, 1872, and the defend- 
ant Gillespie then proceeded to close his 
trust After providing for the §10,000 set 
apart for the use of his wife, he ascertained 
the balance left for disti'ibution to be $25,- 
094 14. Of tbis sum, one-eighth, or §3,249 27, 
was to go to the defendant Abraham B. 
Clark, who sm'vived the widow. The entire 
fimd was on deposit in a bank to the credit 
of the defendant Gillespie, as executor. A 
check on such bank for $3,249 27, drawn by 
the defendant Gillespie, as executor, payable 
to the defendant Abraham B. Clark, or or- 
der, and dated May 11th, 1872, was, by the 
direction of the defendant Gillespie given to 
the defendant Abraham B. Clark. He signed 



a release to the executor, on receiving the 
check, on the IGth of May, 1872. He also 
indorsed his name on the cheek. The check, 
^0 indorsed, was, on the 17th of May, 1S72, 
deposited in the bank of the defendants thfr 
Citizens' Savings Bank, to the credit of the 
defendant Isabella Clark, the wife of the 
defendant Abraham B. Clark, and formed 
part of a sum of $3,250 credited by said bank 
to her account that day, as deposited to her 
credit that day. The check for $3,249 27 was 
collected by the Citizens' Savings Bank. On 
the 6th of June, 1872, Isabella Clark had on 
deposit to her credit in the said savings bank 
$4,290- On that day she withdrew from it 
$76, leaving $4,214. On the 16th of June, 
1872, the said savings bank was notified, 
in writing, by the plaintiff's attorneys that 
the check referred to was obtained by the 
fraud of Abraham B. Clark, that said Clark 
was adjudged a banki'upt on the 22d of De- 
cember, 1869, and that they were requested 
to retain the proceeds of the cheek to abide 
such formal claim as might be made xipon 
them. The bill in this suit was filed on the 
20th of June, 1872. The savings bank has 
allowed interest to Isabella Clark, on her 
deposits, at the rate of six per cent, per an- 
num. On the 1st of July, 1872, the bank 
credited her account with $32 25 interest, 
and, on the 31st of August, 1872, she with- 
drew from the bank $996, leaving to her 
credit there $3,250 25. All the other legacies 
provided for by the will have been paid, and 
all the other legatees have given releases to 
the defendant Gillespie. 

The bill alleges that the defendant Gilles- 
pie, although knowing of the insolvency of 
Abraham B. Clark, and having notice of the 
appointment of the plaintiff as his assignee, 
and of the title of the plaintift" to the legacy, 
placed the amount of the legacy in the hands 
of Abraham B. Clark; and that Abraham B. 
Clark, with intent to defraud the plaintiff, 
and to prevent the said sum from coming to 
the plaintiff's possession, fraudulently placed 
it in the hands of the Citizens' Savings Bank, 
and caujsed the bank to enter it on its books 
as a sum deposited with the bank by his 
wife, the defendant Isabella Clark. 

The bill prays for a decree that the plain- 
tiff is entitled to tbe amount of the legacy, 
and the interest thereon, and that the de- 
fendants may be decreed to account for and 
pay the same to the plaintiff; that Abraham 
B. Clark and his wife may be enjoined from 
collecting the amount of the legac3% or the 
proceeds thereof, fropa the savings bank and 
from Gillespie; and that the banlc and Gil- 
lespie may be enjoined from paying the 
amount of tlie legacy, or the proceeds there- 
of, to any other person than the plaintiff'. 

The answer of Gillespie avers, that, not 
knowing that Abraham B. Clark was in- 
solvent, or that the plaintiff was his assignee 
in bankruptcy, and liaving had no notice 
thereof, he, in good faith, gave the check to 
Abraham B. Clark. It denies the right and 
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title of the plaintijffi to the money, and avers, 
that, if the fund belongs to the plaintiff, the 
savings bank should be decreed to pay the 
amount deposited -with them, -with interest 
thereon, to the plaintiff, they holding the 
same in trust for the account of Abraham B. 
Clark. 

The answer of Abraham B. Clark and his 
wife avers that the legacy was rightfully 
paid to Abraham B. Clark; that, imder the 
will, he was the only person entitled to it; 
that the plaintiff never had any right, title, 
or interest in it, and it never vested in him; 
that it did not vest in Abraham B. Clark 
until after the appointment of the plaintiff 
as assignee, and until the death of the wid- 
ow; and that Abraham B. Clark, being in- 
debted to his wife in a large amount of 
money, paid to her, on account of such in- 
debtedness, the sum which he received as the 
legacy, and she deposited it, as her own 
money, with the savings bank, and it was 
mingled with other moneys deposited there 
by her. 

The answer of the savings bank admits 
that Isabella Clark has on deposit with the 
bank a larger sum of money than that paid 
to Abraham B. Clark by Gillespie, and leaves 
the plaintiff to prove his case. 

It is urged, for the defendants, that, under 
the will, the legacy did not vest in Abraham 
B. Clark imtil the death of the widow of 
the testator, in April, 1872; that, under the 
will, the whole property was coi^verted into 
personal estate, for all pm-poses; that no 
specific legacy was absolutely given to Abra- 
ham B. Clark with merely a postponement 
of the time of payment, till the death of the 
widow, so as to vest the legacy in him on the 
death of the testator; that, as the proceeds 
in the hands of Gillespie were not to be 
divided until the death of the widow, the 
share of Abraham B. Clark did not vest in 
him until the- death of the widow; that no 
portion of the estate was set apart for Abra- 
ham B. Clark, payable in the futm-e; that, 
until the death of the widow, it could not 
be determined who were entitled to the lega- 
cies; and that Abraham B. Clark could not 
have assigned or disposed of the legacy be- 
fore the death of the widow, so as, as 
against his issue, to have vested a title to the 
legacy in the transferee, if he himself should 
not survive the widow. 

It is impossible to distinguish this case 
from that of Lawrence v. Bayard, 7 Paige, 
70. There, on the death of Margaret Leake, 
one-fom*th of the proceeds of some bank 
stock was to be paid to the then surviving 
oldest son of 'William Bayard, the elder. He 
had two sons, William and Robert, of whom 
William was the elder, and both of whom 
survived Margaret Leake. Before the death 
of Margaret Leake, WiUiam, in 1832, sold 
and assigned to one Hall his contingent inter- 
est in the proceeds of the bank stock to 
which he would be entitled as the eldest 
son, if he should sm-vive Margaret Leake. 



HaU claimed, under the assignment, as- 
against creditors of William, who, after the- 
death of Margaret Leake, took proceedings 
to reach the interest of WiUiam in the prop- 
erty. It was contended, for the creditors^ 
that the interest of William was a naked pos- 
sibility, which could not pass by assignment. 
The chancellor says: "There is no foundation 
for the objection that the interest of W. Bay- 
ard was of such a natm-e that it could not 
pass by sale or assignment before the death 
of Mrs. Leake. It was not a mere naked 
possibility coupled with an interest; but it 
was a vested remainder in one-fourth of the- 
sis hundred shares of the bank stock, accord- 
ing to the statutory definition of vested re- 
mainders, for W. Bayard was the person in 
being and ascertained, who would, at the 
time of the assignment, in 1832, have had an 
immediate right to the possession of such 
bank stock, if the life estate of Mrs. Leake 
therein had then ceased. See 1 Rev. St. p. 
723, § 13. He was the oldest son, to whom 
this remainder in fee was limited, subject 
only to be divested by his death dm'ing the- 
continuance of the particular estate or inter- 
est of Mrs. Lealte, and in the lifetime of his 
brother Robert. The limitation of the re- 
mainder in fee to W. Bayard was, therefore^ 
vested in interest But I admit the substi- 
tuted remainder to Robert necessarily re- 
mained contingent so long as his elder broth- 
er was living. Nothing could defeat W. Bay- 
ard's right to the bank stock or its proceeds,, 
as an interest in possession, if he continued 
to live until the life interest of Mrs. Leake 
terminated. And it is the present capacity 
of the individual to take the remainder in 
possession, if the particular estate should im- 
mediately determine, which vests his remain- 
der in interest; and not the absolute cer- 
tainty that such remainder wiU ever in fact 
become vested in possession in him. Per Nel- 
son, C. J., 16 Wend. 137; Watk. Conv. (8th 
London Ed.) 123; 5 Paige, 46G. And nobody 
ever doubted that a remainder which was- 
vested in interest could be transferred, both 
at law and in equity. Again, the Revised 
Statutes, which were in operation when this- 
sale was made, have declared, in express 
terms, that expectant estates are devisable,, 
descendible and alienable, in the same man- 
ner as estates in possession. 1 Rev. St. p. 
725, § 35. And, by an examination of the 
several provisions of the Revised Statutes, 
it wiU be seen, that, by the term 'expectant 
estates,' the legislatm'e intended to include 
every present right or interest, either vested 
or contingent, which may, by possibility^ 
vest in possession at a futm-e day. The 
mooted question, whether a mere possibility 
coupled with an interest is capable of being- 
conveyed or assigned at law, is, therefore, 
forever put at rest in this state." In the 
present case, Abraham B. Clai-Jc was the per- 
son in being, and ascertained, who would, at 
the time of the commencement of the pro- 
ceedings in bankruptcy, to which time the 
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plaintiff's title, by assignment, relates back, 
liave bad an immediate right to tbe posses- 
sion of tbe legacy, if tbe life estate of tbe 
widow bad then ceased. Tbe remainder in 
fee was limited to him, subject only to be 
divested by his death dm-ing the life of the 
widow. The limitation of tbe remainder in 
fee to him was, therefore, vested in interest. 
Nothing could defeat bis right to the legacy, 
as an interest in possession, if he continued 
to live until the life interest of the widow 
terminated. He had, at the commencement 
of the proceeding in bankruptcy, a then pres- 
ent capacity to take the remainder in pos- 
session, if the particular estate should imme- 
diately determine. It is of no moment that 
he might have died before the widow died. 
If he had so died, the remainder in fee would 
have been divested. But it was vested in 
interest in him at the commencement of tbe 
proceedings in bankruptej^ and it was then 
transferable by assignment. Moreover, bis 
interest, under tbe will, to the legacy, was 
tin expectant estate, because it was a present 
right or interest, either vested or contingent, 
which might, by possibility, vest in posses- 
sion at a future day. 

That the right to the legacy passed to the 
plaintiff, as assignee in bankruptcy of Abra- 
ham B. Clark, under section 14 of tbe act, 
there can be no doubt. It was a part of the 
property and estate of the bankrupt. More- 
over, it was, at least, a right in equity. 

The title of the plaintiff to tbe legacy vest- 
ed at tbe commencement of the proceedings 
In bankruptcy, and certainly was vested by 
the mailing of the assignment on the 22d of 
January, 1870. The question is one of title; 
and it makes no difference whether Gillespie 
liad or had not notice of the bankruptcy of 
Abraham B. Clark, and of the assignment to 
the plaintiff, when he gave the check to Abra- 
ham B. Clark. The money which Gillespie 
caused to be paid on the order of Abraham 
B. Clark, indorsed on the check, was the 
money of the plaintiff; and, even if Gillespie 
dealt with Abraham B. Clark in good faith, 
and without notice of the banla-uptcy pro- 
ceedings, still he is not protected, as against 
the plaintiff. Mays v. Tbe Manufaetiu-ers' 
Nat. Bank, [G4 Pa. St. 74;] Miller v. O'Brien, 
[Case No. 9,586.] 

But, the evidence in the case is sufficient to 
cliarge Gillespie with notice of tbe plaintiff's 
title. Gillespie testifies that he delivered the 
check to his counsel, Mr. Crosby, with the 
instruction to him to notify Abraham B. 
Clark to call on him and obtain the check- 
Mr. Crosby's clei-k testifies that Abraham B. 
Clark came to Mr. Crosby's office, in the ab- 
sence of Mr. Crosby, and that he, tbe clerk, 
under Mr. Crosby's insti'uctions, gave the 
check to Abraham B. Clark. Mr. Crosby is 
shown to have known, in June, 1871, of the 
liankruptcy of Abraham B. Clark, and of the 
fact that the plaintiff was his assignee in 
bankruptcy, and to have been, at that time, a 
creditor of Abraham B. Clark, and of his 



former partner, Bininger, and to have at that 
time made claim, to the plaintiff's attorney, 
to a lien for his debt on property which the 
plaintiff, as assignee, was about to sell at 
auction, and to have attended, early in the 
summer of 1871, at the sale (at which the 
plaintiff, as assignee in bankruptcy of Clark 
and Bininger, was announced as the seller), 
and there given notice publicly of bis claim, 
and to have been examined, before May, 1872, 
and after such sale, as a witness on the part 
of the plaintiff, in a suit brought by the plain- 
tiff, as assignee in bankruptcy of Clark and 
Bininger. There is no evidence to show that 
Mr. Crosby did not, at the time the check was 
delivered to Abraham B. Clark, have knowl- 
edge of the fact that Abraham B. Clark was 
an adjudged bankrupt, and that the plaintiff 
was bis assignee in banla-uptcy; or to show 
that the knowledge which he bad in June, 
1871, and afterwards, was not retained by 
him until and at the times the check was de- 
livered to Abraham B. Clark and the money 
was drawn on it, and was not then present 
to his mind in fact, although be did not hap- 
pen to recur to it. It was knowledge which 
he was at liberty to communicate to Gillespie. 
To suppose that he did recur to it, and yet did 
not commtmicate it, would imply fraud. No 
suggestion of that kind can be or is made. 
Yet the fact, which must be assumed, that he 
did not recur to the knowledge, is no evi- 
dence, in view of the short lapse of time, that 
tbe knowledge was not retained by him and 
was not present to his mind, in the sense of 
the rule laid down in the Case of The Distilled 
Spirits, 11 WaU. [78 U. S.] 3f)G. Mr. Crosby 
gives no testimony on the subject. On the 
facts of this case, and under the decision in 
the case cited, I think that Gillespie was 
bound by the knowledge possessed by Mr. 
Crosby. 

No attempt has been made to prove the in- 
debtedness set up, of Abraham B. Clark to 
his wife; and, so far as respects the $3,249 27, 
acknowledged by the Citizens' Bank to 'have 
been received by it on the 17th of May, 1872, 
it must be regarded as the specific money 
which went out of the funds of Gillespie, as 
executor, and as standing in the same posi- 
tion as if it were still in the hands of Abra- 
ham B. Clark. As against the plaintiff, it 
was fraudulently obtained by Abraham B. 
Clark from Gillespie. No title to it has passed 
to the savings bank or to Isabella Clark. No 
person has taken it from Abraham B. Clark 
in the com'se of business, or allowed an equiv- 
alent for it; and the plaintiff has a right to 
follow it into tbe hands of Abraham B. Clark 
and of Isabella Clark, and of the savings 
bank. 

The plaintiff is entitled to a decree against 
the defendants GiUespie and Clark personal- 
ly, for the $3,249 27, with interest from the 
IGth of May, 1872, and to a decree that the 
savings bank pay to the plaintiff', in exonera- 
tion of such liability of Gillespie and Clark, 
pro tanto, the sum of $3,249 27, with such in- 
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terest thereon, from May 17th, 1872, as such 
iDank would have allowed on such deposit to 
Isabella Clark, less the amount of its costs in 
this suit to be taxed. When this suit was 
brought, the bank had on deposit to the credit 
of IsabeUa Clark, not only the ?3,249 27, but 
§9G4 77 more. Isabella Clark is liable to the 
plaintiff for such interest as she was entitled 
to receive from the bank on the money, and 
if the bank has paid any of it to her since the 
suit was brought, it has paid it with notice. 
The bank is entitled to charge Isabella Clark 
in account with the amount it shaU so pay to 
the plaintifif, and to be protected against any 
claim by her hereafter for such amount, by 
an injunction to that effect. 

The plaintiif is entitled to costs against aU 
the defendants but the banli, and the bank 
must recover its costs, in the manner above 
mentioned. 



Case "No, 1,SS6. 
BEECHEE. et al. v. GILLETT et al. 



[1 Dill. 308.] ^ 
Circuit Court, D. Nebraska. 



1871. 



Removal op Causes— Pakties — Substitution op 
Non-resident for Resident. 

In an action of replevin commenced in the 
state court by a resident citizen against a sheriff 
who has seized goods at the instance of non- 
resident creditors, the latter under a statute of 
the state by the order of the state court, were 
substituted as defendants "in lieu" of the sherifE 
who was discharged from liability: Held, that 
being thus made sole defendants, the non-resi- 
dent creditors were entitled, on filing the requi- 
site petition, to have the cause removed to the 
proper federal court. 

At law. On motion to remand the cause 
to the state court. This is an action of re- 
plevin, commenced originally in one of the 
state courts. The plaintiffs in the action are 
Beecher & Toncray, The defendant in the 
petition in replevin was one A. J. Arnold, 
sheriff of Platte county. The goods sought 
were taken on the writ of replevin by the 
coroner and delivered to the plaintiffs. The 
sheriff filed an answer in the state court and 
claimed therein to hold the property by vir- 
tue of a writ of attachment directed to him 
in a suit in one of the state courts, wherein 
Gillett & King were plaintiffs, and Dale & 
Co., were defendants, an<i that he seized and 
held the said property as the property of 
Dale & Co. Under provisions of a statute of 
the state of Nebraska, tlie sheriff subsequent- 
ly filed his affidavit stating, in substance, 
tiiat he had no interest in the suit except as 
an officer; that the real pai'ties in interest 
were Gillett & King, and he asked the court 
"to substitute them in his stead as parties de- 
fendant to the action." The court, after ar- 
gument, granted the application, and entered 
an order that the said Gillett «& King "be, 
and they are hereby, made parties defend- 

* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



ants in this action in lieu and in the stead of 
A. J. Arnold, sheriff, &c., and the said Arnold 
is hereby dischai-ged from all liability to the 
parties to this action, in respect to the sub- 
ject matter thereof." TVhen the order of 
substitution was made, GiUett & King filed 
their petition in the state court for the re- 
moval of the cause into the circiiit court of 
the United States. The petition for removal 
describes the natm'e of the replevin action 
and states that the petitioners are the real 
defendants; that the amount in conti-oversy 
exceeds $500; that the petitioners, Gillett & 
King, are citizens of the state of Illinois; 
that from prejudice and local influence they 
will not be able to obtain justice in the state 
court, and offers the requisite security for en- 
tering copies, &c., in the circuit com-t. The 
state court ordered the cause to be removed; 
and in this coiu^t the plaintiffs now move 
that the same be remanded to the state court, 
CDenied.] 

Woolworth & Doane, for the motion. 
Redick & Howe, opposed. 

Before DILLON, Ch'cuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit JudgA. The state court 
consti'ued the statute of the state to author- 
ize the substitution of the ci'editors as parties 
in the place of the sheriff, and if that ruling 
were before us for review, we are not pre- 
pared to hold that it was en-oneous. St. 
Neb. 1S67, p. 400, §§ 48, 49. The substitu- 
tion of the parties for whom the sheriff acts 
"in lieu" of the sheriff, in an action brought 
against him for the recovery of personal prop- 
erty taken under execution, or for the pro- 
ceeds of such property, Is expressly provided 
for; and the extension of the right, by con- 
struction, to property taken under attach- 
ment is notJ tmreasonable, and was regarded 
by the state coxirt as within the true mean- 
ing and purpose of the enactment. Such leg- 
islation is not unusual. Revision Iowa, 1860, 
§ 2768; Gunn v. Gudehus, 15 B. Mon. 449. 

GiUett & King were made defendants in 
lieu of the sheriff, who was discharged from 
all liability to the present plaintiffs. Upon 
this order being made, Gillett and King, who 
were citizens of another state, filed their pe- 
tition in due form- for th<? removal of the 
cause. They were nonresident creditors of 
Dale & Co., resident debtors. The lattei- 
made a sale of their property to the present 
plaintiffs, also residents of Nebraska. The 
validity of this sale Gillett & King attacked 
by their attachment levy. 

The adversary parties to the controversy 
are Gillett & King, of Illinois, on the one 
side, and the present plaintiffs, of Nebraska, 
on the other. By the order of the state comt 
(which we must assume to be correct), Gil- 
lett & King were made the sole defendants 
on the record, and filed their petition for re- 
moval in due form, stating the existence of 
local influence and prejudice. This case is 
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distinguishable from Nye v. Niglitingale, 
(I860,) 6 R. I. 439, decided under section 12 
of the judiciary act, [1 Stat 79,] where the 
resident officer was held to he not only a 
party, but a necessary party. In our judg- 
ment, the court properly ordered the re- 
moval, and the motion to remand is denied. 
Motion overruled. 



BEECHER, OVILBXJR v.) See Case No. 17,- 
G34. 



Case :^o. 1,226, 

In re BEEDE. 

119 N. B. R. 68; ^ 26 Pittsh. Leg. J. 172.] 

District Court, D. Vermont. Feb. 8, 1879. 

Bankkuptcy — Rights of Bamkkopt — Ho.mestead 
Estate in Equity op Redemption. 

The bankrupt's estate consisted in part of a 
farm on which he resided, which was subject 
to a mortgage. Under the laws of the state, 
he was entitled to a homestead exemption to 
the value of five hundred dollars. The farm 
having been sold free of such homestead right, 
Jidd, that the bankrupt was entitled to a home- 
stead of the full value of five hundred dollars in 
the equity of redemption, and that such sum 
should be paid to him out of the avails of the 
sale. 

[In bankruptcy. In the matter of the de- 
termination of the homestead interest of 
Freedom D. Beede, a bankrupt, in the pro- 
ceeds of a sale by the assignee of land, sub- 
ject to a mortgage. Decree for banki'upt] 

WHEELER, District Judge. Part of the 
estate of the bankrupt consisted of a fai'm, 
on which he resided, worth four thousand 
five hundred dollars, subject to a mortgage 
of one thousand eight hundred dollars, out of 
which his homestead right, if he has any, 
and whatever it is, cannot be taken without 
detriment to the residue. The bankrupt law 
[of 1867, (14 Stat. 523,)] excepts out of the 
conveyance to the assignee, and leaves owned 
by the bankrupt, among other things, such 
property as is exempted from attachment 
and levy of execution by the laws of the 
state where the bankrupt resides to the 
amount so allowed by the laws existing in 
the year 1871. The laws of Vermont now, 
and in 1871 did, exempt the homestead of 
every housekeeper or head of a family, con- 
sisting of a dwelling-house, out buildings, 
and the land nsed in connection therewitli, 
to the value of five hundred dollars, from 
such attachment and levy. The assignee 
has asked, and, with the consent of the bank- 
rupt, had granted to him, leave to sell the 
farm free of the homestead right of the 
bankrupt, and leaving the avails of tne 
farm after the sale subject to it. There is 
no question but that the bankrupt is a house- 
keeper or head of a family, nor but that 
the premises consisted of a dwelling house, 

^ [Reprinted from 19 N. B. R. 68, by permis- 
-sion.] 



etc., so occupied as to come within the ex- 
emption. The only question is as to how 
the homestead right is affected by the mort- 
gage. The laws of the state govern this 
question, and in such cases, where there is 
any question as to the construction of tlxose 
laws, the construction given to them by the 
highest ti'ibunals of the state is to govern. 
Their construction is as binding upon this 
court as the laws themselves are, and when 
such construction has been given, the sole 
province of this court, in that respect, is to 
ascertain what it is, and apply it The con- 
sti-uction given by the supreme court of the 
state to this homestead law has always and 
clearly been such as would give this bank- 
rupt a homestead right in tliis farm to some 
extent McClary v. Bixby, 36 Vt 254; Mor- 
gan V. Ste.u-ns, 41 Vt. 398; Lamb v. Mason, 
50 Vt 345. 

The only question Is whether he is entitled 
to a homestead of the full value of five hun- 
dred dollars in the equity of redemption, or 
only to a homestead to the actual value of 
five hundred dollai-s in the buildings and 
land, subject to its proportionate share of 
the mortgage. If he is entitled to the for- 
mer, he is entitled to five hundred dollars of 
the avails of the sail; if only to the latter, 
he is only entitled to five hundred doUai-s 
after it has borne its share of the mortgage, 
which is 18-45 of the value of the whole 
farm, and would absorb 18-45 of the home- 
stead or of the five hundred dollars, its 
equivalent, and leave 27-45, or three hun- 
dred dollars. In McOlary v. Bixby, [supra,] 
the supreme com-t of the state declared and 
held that the homestead right was a right 
to be set out of the estate of the head of a 
family, and was to be treated as an exemp- 
tion of so much of his estate. That decision 
was steadily followed until that of Lamb v. 
aiason, [supra.] It has been claimed that 
it was not followed there. The law has not 
changed since 1871, if the decisions have, 
but has always been the same, and the latest 
construction must be taken here on this ques- 
tion to be the true one; so, if there is a 
change in the decisions, it must be followed. 
But the com-t there do not profess to make 
any change, and it is not to be presumed that 
they did unless it dearly appears that thev 
did. 

The estate of the bankrupt in this farm 
was his equity of redemption. According 
to McCIary v. Bixby, and the cases which 
followed it, he was entitled to an exemp- 
tion of five hundred dollars In value of that. 
In Lamb v. aiason the homestead had been 
set out in levying an execution upon the 
property including it, subject to a mortgage. 
The question was whether the part set out 
for a homestead should bear its proportion 
of the mortgage. The statute provided that 
in making levies upon homesteads encum- 
bered by mortgages, they should proceed the 
same as in the ease of mortgages upon dis- 
tinct parcels of land. It does not appear 
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from the report of the case how that require- 
ment was carried out; and the statute, in 
providing for levies on land, makes no ex- 
press provision for such a case. If the ap- 
praisers considered that, after the home- 
stead should he set out, it would he a dis- 
tinct parcel of the land, subject to its share 
•of the mortgage, then, to give the debtor 
five hundred dollars in value of equity of 
redemption, they would appraise so much 
4is would be worth five hundred dollars after 
it had sustained its share of the mortgage. 
That would seem to be a correct mode of 
procedure if one of two parcels, both sub- 
ject to a mortgage, was to be set off. In 
the absence of any proof of how the levy 
was made, it may have been assumed that 
this was the way in which it was made. 
But, however that may have been, thei-e is 
no question here as to how whatever home- 
stead right this banla'upt had could be set 
out to him in levying an execution, nor of 
presumption as to how it may have been set 
•out, as it has never been set out. The only 
•question is as to the extent of his right, in 
whatever mode it might be maintained, pre- 
suming that in some way, whatever his right 
is, it could be maintained. The decisions 
were so many in number and so uniform 
that, in cases where there was no question 
4is to the priority of debts, as there is none 
here, the homestead man was entitled to 
five hundred dollars in value of his estate 
or interest in the premises, that it is not to 
be presumed the court intended to vary their 
ruling when they did not say that they did, 
and it does not appear that they must have 
intended to do so. The result is that the 
"bankrupt was entitled to five hundred dol- 
lars in value of his equity of redemption, and 
Is entitled to five himdred dollars in money 
out of the avails of it. 

Let an order issue to the assignee for the 
payment of five hundred dollars of the avails 
•of the equity of redemption to the bankrupt 
for and on account of his homestead right 



Case Wo. 1,S27. 

SEEDING V. PIC. 

[2 Cranch, 0. C. 152.] ^ 

Circuit Court, District of Columbia. June 
Term, 1818. 

Negotiable Ixstrdments — Demand. 

Demand of payment of a promissory note on 
the day after the last day of grace, is too late. 
[Cited in Auld v. Mandeville, Case No. 653; 
and historically in Union Bank of George- 
town V. Geary, Id. 14,357.] 

At law. Assumpsit against an indorser of 
Bobert Bayley's note. H. Whetcroft, the 



^ [Reported by Hon. William Cranch, Chief 
Jndge.] 



notary-public, demanded payment of Bayley 
on the day after the third day of grace. 

THE COUE.T (nem. con.) said the payment 
should have been demanded of Bayley on the 
third day of grace, and the protest and no- 
tice to the indorsers should be on the day 
after, and referred to the case of Linden- 
berger v. Beall, [Case No. 8,359,] and 6 
•Wheat [19 U. S.] 104. 

A juror was withdrawn by consent, and 
the cause continued. 

NOTE, [from ori^nal report] See Renner 
V. Bank of Columbia, 9 Wheat [22 U. S.] 582, 
and Mills v. Bank of TJ. S., 11 Wheat [24 TJ. 
S.] 431, 436, as to the usage of banks in mak- 
ing demand of nayment on tiie 4th day. 



Case No. 1,2S8. 

SEEDING V. THORNTON. 

[3 Cranch, C. 0. 698.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1829. 

Negotiable^ Instuuments— Place op Payment. 

A note made "negotiable" at the Bank of 
Washington is not a note "payable" at that 
bank, and it is not necessary to demand payment 
there, in order to charge the indorser. 

At law. 

R. P. Dunlop, for plaintiff. 
C. C. Lee, for defendant 

After verdict for the plaintiff, in an action 
by the indorsee, against the indorser of a 
promissory note, which in the body of it 
stated it to be "negotiable" at the Bank of 
Washington, the defendant's counsel moved 
in arrest of judgment, and assigned as the 
groimd of the motion, that the note was 
made upon its face, payable at the Bank of 
Washington, and that the declaration did not 
aver a demand of payment at that bank, and 
contended that the word "negotiable" meant 
payable, and that when a note is payable 
at any particular place, a demand of pay- 
ment at that place, must be averred and 
proved in order to charge an indorser. Bank 
of U. S. V. Smith, 11 Wheat [24 U. S.] 175. 

But THE COURT, (nem. con.) overruled 
the motion, being of opinion that "negotiable" 
did not mean payable. 



BEBDLE, (WORMSLEY v.) See Case N6. 
18,049. 

BEEF SLOUGH MANUP'G, Etc., CO., 
(HEEBMAN v.) See Case No. 6,320. 

BEEF SLOUGH MANUF'G, Etc., CO., 
(UNITED STATES v.) See Case No. 14,- 
559. 

BEERMAN, (UNITED STATES v.) See 
Case No. 14,560. 

^ [Reooi'Leu by Hon. William Cranch, Chief 
Judge.] 
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Case M"o, 1,SS9. 

In re BEERS et al. 

[5 N. B. K. 211.3 ' 

District Court, N. D. Ohio. March 23, 1S70. 

Bankruptcy — Individual Liability of Partners 
— Proof of Claui. 

Where a party files separate proofs of deht 
for the same [debt and of the same] amount 
against the individual members of the firm, the 
claims must stand as proven, and the motion of 
the assignee that they be stricken from the list 
will be overruled. 

[Cited in Re Tesson, Case No. 13,844.] 

[In banlii-uptey. Ou certification by the reg- 
ister.] 

I, Henry C. Hedges, one of the registers of 
said coxu't in bankruptcy, do hereby certify 
that in the coui-se of tlie proceedings in said 
cause before me, the following questions 
arose pertinent to the said proceedings, and 
was stated and agreed to by the counsel for 
the op'posing parties, to wit: On the twenty- 
fifth day of June, eighteen hundred and sev- 
enty, Daniel Struble and N. M. Young made 
their proof and caused to be filed" their claim 
against William L. Merrin, as an individual, 
for four thousand three hundi-ed and twenty- 
six dollars and tiirty cents, whicli proven 
claim is herewith certified. On tlie twenty- 
second day of March, eighteen hundred and 
seventy-one, said Daniel Struble and N. M. 
Young made their proof and caused to be 
filed their claim against John Beers, as an 
individual, for four thousand three hundred 
and twenty-six dollars and thirty cents, 
which proven claim is herewith certified. 
On the twenty-second day of March, eighteen 
hundred and seventy-one, the assignee filed 
his two motions to strike from the list of 
proven claims, said claims against said Wm. 
Ij. Merrin, and against said John Beers, 
which motions are herewith certified. 

Now, Mr. Geo. A. Clugston, attorney for 
S. S. Tuttle, the assignee, and W. O. Cooper, 
Esq., who appeared for the creditors, Sti'u- 
ble & Young, stated and agi-eed as follows: 
"That the original indebtedness now proven 
was the indebtedness of Daniel Struble, N. 
M. Young and Wm. L. Men-in as partners 
under the firm name of "The Bank of Fred- 
ericktown." That Wm. L. Merrin and John 
Beers, on the nineteenth day of April, eigh- 
teen hundred and sixty-nine, bought out all 
the interest of said Struble and said Young 
in said bank, and agreed to save harmless 
said Young and Struble against all liabihties 
of said firm, which agreement was reduced 
to writing, and a copy thereof is attached 
and marked A. as an exhibit in each proof; 

^ [Reprinted by permission.] 



that afterwards Wm. Gilmore and Luther 
Smith bought into the said bank, and assumed 
with Beers and Merrin all liabilities; that 
the indebtedness stated in the proof of said 
Sti'uble & Young, against William L. Mer- 
rin's estate, and against John Beers' estate, 
was not paid and satisfied by said John 
Beers or William L. Merrin, nor by the new 
firm of "The Bank of Fredericktown," com- 
posed of William L. Merrin, John Beers, 
William Gilmore and Luther Smith, but was 
satisfied by said Struble & Yotmg. 

It is claimed by said W. 0. Cooper, attor- 
ney for said Struble & Young, that the prov- 
en claim should stand as a proven claim 
against Wm. L. Merrin's estate, and that the 
proven claim shoidd stand as a proven claim 
against John Beers' estate, and that said 
Struble & Young are entitled to any divi- 
dend that may be made out of the individu- 
al assets of Wm. L. Slerrin, and also to any 
dividend that may be made out of the in- 
dividual assets of John Beers. While it is 
claimed hy Mr. Geo. A. Clugston, attorney 
for the assignee, that the two several proven 
claims against the separate estates of Wm. 
L. MeiTin and John Beers each should be 
stricken from the list of proven claims; that 
said Sti'uble & Young are not entitled to- 
have a proven claim against the estate of 
Wm. L. Merrin individually, and the same 
claim against the estate of John Beers indi- 
vidually; but that in equity said claim should 
be proven against Wm. L. Merrin and John 
Beers, (as the old fix-m), or against Merrin, 
Beers, Gilmore & Smith as "The Bank of 
Fredericktown," and that there is no equity 
in aUow^ing said Struble & Young to prove 
the same claim against Merrin's and again 
against Beers' estate. 

On consideration whereof, it was by me 
ordered, that the motions heretofore filed 
by said assignee be overruled, and said prov- 
en claims stand as proven claims against 
said John Beers' estate. And the said par- 
ties request me to certify said matter to his 
honor, the district judge, for his action, 
which is done accordingly. 

W. O. Cooper, for Struble and Young, as- 
sented to the action of the register. 

Geo. A. Clugston, for S. S. Tuttle, assignee, 
dissented to the action and decision of the 
register. 

SHERMAN, District Judge. I approve the 
decision made above, and order the same to 
be so (fertified to the register. 
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Case nSTo. 1,S30. 

BEERS et al. t. HAUGHTON. 

[1 McLean, 226.]^ 

Circuit Court, D. Ohio. July Term, 1834.= 

iNsotvESCT — Discharge — Obligation of Cox- 

TKACTS — IMPRISOSMEST ON JODGMEST — BaIL — 

Actio;: on Recogsizasce— Pleading — Court 
Rules. 

1. "Where defendants in a judgment can show 
that they have been released under the insolvent 
laws of the state, and that the debt or judgment 
formed a part of their schedule, they cannot, 
under a rule of the court, be imprisoned on the 
judgment. 

2. The insolvent laws may be adopted by a 
rule of court, under the process act of 1S2S, [4 
Stat. 278. c. 68.] 

[See Dobbin v. Allegheny, Case No. 3,941.] 

3. Where the defendants are not liable to be 
imprisoned on the judgment, the special bail is 
not bound to surrender them in his discharge. 

4. To an action on the recognizance of bail, 
he may plead the discharge of his principals 
under the insolvent laws of the state. 

[See Byrne v. Carpenter, Case No. 2,271; 
Richardson v. Mclntyre, Id. 11,789.] 

5. These laws cannot affect the proceedings in 
the federal courts, unless they are adopted as 
rales of proceeding. 

[See Gray v. Munroe, Case No. 5,724.] 

6. A state has a right, in regulating the reme- 
dy, to protect from imprisonment, insolvents. 
Such laws affect the remedy only, and do* not in 
any respect impair the contract. 

[See Gray v. Munroe, Case No. 5,724; Mason 
v. Haile, 12 Wheat. (25 U. S.) 370; Vial v. 
Penniman, 103 U. S. 714.] 

7. A law which relieves from the contract 
cannot be enforced against non-residents of the 
state; or in cases where the contract was prior 
to the law. 

[See note at end of case.] 

[At law. Action of debt by Joseph B. 
Beers, William L. Booth, and Isaac R. St. 
John against Richard Haughton on the recog- 
nizance of special bail. Plaintiffs demui* to 
a plea of defendant. DemiuTer oveiTuled. 
Subsequently affirmed by the supreme com-t 
in Beers v, Haughton, 9 Pet. (34 U. S.) 329J 

Chester & Caswdl, for plaintifes. 
Mr. Pox, for defendant. 

OPINION OF THE COURT. An action 
was brought by the plaintiffs in 1830, against - 
Joseph Harris and Cornelius V. Harris, and 
judgment for 2818 doUars and costs, was 
entered at December term. In this suit the 
defendant Haughton became special bail, 
and bound himself that the Harris's, should 
a judgment be recovered against them, should 
pay the judgment, or render themselves to 
the marshal. A capias ad satisfaciendum 
was issued upon the judgment in October, 
1831, to the marshal, which he returned that 

^[Reported hy Hon, John McLean, Circuit 
Justice.] 

- [Affirmed in Beers v. Haughton, 9 Pet. (34 
U. S.) 329.] 
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the defendants were not to be found. At 
the same term this court adopted a rule "that 
if a defendant upon a capias, does not give 
sufficient appearance bail, he shall be com- 
mitted to prison, to remain until discharged 
by due com*se of law. But under neithei- 
mesne nor final process, shall any individual 
be kept imprisoned, who under the insolvent 
law of the state, has for such demand been 
released from imprisonment." In February, 
1831, Cornelius V. Harris was discharged 
fi'om imprisonment for all his debts, under 
the insolvent law of the state; and in Feb- 
ruary, 1832, Joseph Harris was also dis- 
charged. The plaintiffs in December, 1832, 
commenced an action of debt on the recogni- 
zance of special bail. In the declaration, the 
proceeding in the suit against the Harris's, 
and the retm'n of the ca. sa. non est are set 
out. Among other pleas, the defenda^t sets 
up the discbarge of the Hanis's under the 
insolvent law of Ohio, and the rule of the 
court as above stated, in bar of the action. 
The plaintiffs demurred to this plea, and fv 
joinder being filed tc* the-demm-rer, the suffi- 
ciency of tlie plea is presented for the deci- 
sion of the court. 

In the Revised Laws of Ohio, (volume 22, 
p. 58,) it is enacted, "that after the return 
of the capias ad respondendum, the defend- 
ant may render himself, or be rendered, in 
discharge of his bail, either before or after 
judgment; provided such render be made at 
or before the appearance of the first scire 
facias against the bail retm-ned scire feci, 
or of the second scire facias retm-ned nihil, 
or of the capias ad respondendum, or sum- 
mons in an action of debt against the bail 
on his recognizance, retm'ned served; and 
not after." This act was passed in 1824, and 
was in force when the act of 1828 [4 Stat. 
278, c, 68,] was passed by congi-ess, adopting 
the "modes of proceedings" in actions at 
common law, established in the state courts. 
Under this law and the practice of this court, 
the special bail had a right to discharge him- 
self by a smrender of the principals any time 
before the writ, on. the recognizance was 
retm-ned served, or the return of the second 
scire facias nihil. And this is the rule of 
the common law. It is said that the ban are 
fixed on the return of the capias ad satis- 
faeienduin non est; but it wHl be found that 
they have, though it is said to be a matter 
of favor, until the retm-n of the scire facias 
served, or the alias writ nihil, within which 
to sm-render thehr principal. So that tlie bail 
are not fixed, unconditionally, till the return 
of the writ as above stated. Mannin v. Par- 
tridge, 14 East, 599. 

By the insolvent law of -Ohio, of 1824, it is 
provided "that the certificate of the com- 
missioner of insolvents, duly olrtained, shall 
entitle the insolvent, if in custody upon 
mesne or final process in any civil action, 
to an immediate discharge therefrom, upon 
his complying with the requisites of the act; 
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and that tlie final certificate of the court of 
common pleas, duly obtained, shall protect 
the insolvent for ever after from imprison- 
ment for any suit or cause of action, debt 
or demand mentioned in the schedule given 
in under the insolvent proceedings; and a 
penalty is inflicted on any officer who shall 
knowingly and wilfully arrest, in any civil 
proceeding such discharged insolvent." This 
act is repealed by the insolvent law of 1831, 
but the same provisions', as above stated, are 
contained in the repealing law. 

In support of the plea, it is contended that 
the Harris's, having been discharged under 
the Insolvent law, and as the schedule they 
exhibited contained the debt on which the 
plaintiEfs obtained theii- judgment, that they 
are not liable to be impris'oned on said debt 
or Judgment. That had they been in impris- 
onment on the judgment when the benefit of 
the act was extended to them, they must 
have been immediately discharged. That 
they are protected from arrest, by the laws 
of the state, under a heavy penalty, for any 
debt contained on their schedule, and that 
under such circumstances the bail cannot be 
required to surrender them in his discharge. 
That the law requires nothing to be done in 
vain, and that to surrender the original de- 
fendant, would be in vain, as they could not 
be held in imprisonment, but must be im- 
mediately discharged. That to attempt to 
make the surrender would subject the bail 
to an action of trespass, as it would any offi- 
cer who should knowingly arrest them. 

Oa the part of the plaintiffs, it is contend- 
ed, that it appears from the pleadings that 
neither of the original defendants were dis- 
charged under the insolvent law, until after 
judgment in the circuit court. That Joseph 
Harris was not discharged until after the 
retiu-n of the ca. sa. and that the rule of 
court set out in the plea was not adopted 
until after the retm-n of that execution. That 
the plaintiffs' right, therefore, was fixed by 
the judgment, or by the judgment and the 
execution, against the baa, and that no mode 
of discharge subsequent to this can be adopt- 
ed which shall affect this right. It is insist- 
ed that the insolvent laws of the state can- 
not be enforced by the courts of the United 
States, and that such laws or a discharge un- 
der them cannot affect the proceedings in 
those courts. That the act of congress of 
1828 does not adopt these laws, or authorize 
the coiut by rule to adopt them. That the 
discharge of the defendant from his recogni- 
zance under the ^ate law, would be in con- 
flict with the decisions of the supreme com-t 
in the case of Ogden v. Saunders, 12 Wheat. 
[25 U. S.] 3G9; Shaw v. Robbins, in a note 
to the case, and Boyle v. Zacharie, 6 Pet. 
[31 U. S.] G43. 

As before remarked, the bail were not fixed, 
absolutely, until the return of the scire facias 
served on the second writ nihil. And within 
this time, the bail, not as a matter of favor, 
but as a matter of legal right,- could surren- 



der then* principal and claim a discharge. 
This is the law of Ohio. And is it adopted 
by the act of 1828, and the rule of court? 
The act in terms adopts in the federal courts 
the same "modes of proceeding" in the fed- 
eral coturts, as in the state courts. Now is 
not the surrender of the principal by the bail, 
a mode of proceeding? In the case of Way- 
man V. Southard. 10 Wheat. [23 TJ. S.] 1, the 
supreme court decided that the terms 'pro- 
cess,' and 'modes of proceeding in a suit,' em- 
braced tlie whole progress of such suit and 
every transaction in it, from its commence- 
ment to its termination, and until the judg- 
ment should be satisfied. The words of the 
act of 1828 are, "the forms of mesne process, 
and the forms and modes of proceeding," shall 
be the same as in the state comts. And these 
words embodied in a different statute having 
the same object in view, received the above 
construction by the supreme coiut. Now 
there was no right fixed against the bail on 
ihe return of the ca. sa. so that the i-ule of 
court in no sense affected a vested right, but 
merely changed or modified the remedy. The 
power of the court to adopt the rule seems to 
be clear, under the third section of the above 
act. It provides "that writs of execution and 
other final process, issued on judgments and 
decrees, rendered in any of the courts of the 
United States, and the proceedings thereon, 
shaU be the same, except their style, in each 
state respectively, as are now used in the 
courts of such state; provided, however, that 
it shall be in the power of the courts, if they 
see fit in their discretion, by rules of court, so 
far to alter final process in said courts as to 
conform the same to any change, which may 
he adopted by the legislatures of the respec- 
tive states for the state com-ts." Tlie rule 
adopted did nothing more than in ett'ect to 
conform the process against the body, to the 
mode of proceeding in the state courts, on the 
same process. It might well be contended 
that this proceeding may be sustained under 
the act of 1828, independently of the rule; 
but the law authorizes the court to make such 
alterations as shall conform to the state prac- 
tice. 

A state law, as it regards the proceedings 
of the com-ts of the United States, can only 
be in force, by the adoption of congress or 
under their authority. If tlien the defend- 
ants to the original judgment, having been 
discharged under the insolvent laws of the 
state, were not liable to be imprisoned on 
such judgment; it would be worse than sol- 
emn mockery to require them to be surren- 
dered, as the condition on which the special 
bail shall be discharged. Why requu"e their 
smTender when they cannot be held in con- 
finement? The law can nevet require an act 
to be done, so useless and absurd. Mannin 
V. Parti-idge, 14 East, 599; Olcott v. LiUy, 4 
Johns. 407; Boggs v. Teackle, 5 Bin. 332; IS 
Johns. 335; 9 Serg. & R. 24. But it is said 
that a discharge of the defendant, will con- 
flict with the decision of the supreme court 
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in the case- of Ogden v. Saunders, [supra.] 
In this case tiie court decided that a state 
■bankrupt or insolvent law, which discharges 
"both the person of the debtor, and his future 
acquisitions of properly, is not "a law impair- 
ing the obligation of contracts," so far as re- 
spects debts contracted subsequent to the 
passage of such law. But that a certificate 
-of discharge under such law, cannot be plead- 
-ed in bar of an action brought by a citizen 
of another state in the courts of the United 
TStates, or of any other state than that where 
the discharge was obtained. It is true that 
-Mr. Justice Johnson, in giving the opinion of 
-the court in this case, calls the law under 
which the question was raised an insolvent 
law; but it was a law which not only relieved 
the party from imprisonment, but also his 
-future acquisitions from liability. This was 
then substantially a bankrupt law. In the 
case of Boyle v. Zacharie, 6 Pet. [31 U. S.] 
'643, Mr, Justice Story, in giving the opinion 
'Of the court, says— "the first point presented 
for argument, and indeed that which was the 
principal ground of the appeal, is, as Lo the 
effect of the discharge under the insolvent 
-act. This question is of course at rest, so far 
^s it is covered by the antecedent decisions 
made by this comt." And he refers to the 
. -decision in the case of Ogden v. Saunders, 
and observes— "so far then as decisions upon 
the subject of state insolvent laws have been 
made by this court, they are to be deemed 
final and conclusive." 

The insolvent law referred to in this case, 
like the one involved in the case of Ogden v. 
Saunders, discharged the party from the con- 
tract That the mere imprisonment of the 
debtor as a means of enforcing the payment, 
T)elongs to the remedy and does not reach the 
contract, has been often decided, and is so 
-clear a proposition that no one wiU contro- 
vert it And the supreme comt have often 
decided that a state insolvent law, which ex- 
onerates the debtor from imprisonment, does 
Tiot impak* the obligation of the contract, but 
is within the legislative power of a state, 
which modifies the remedy at its discretion 
within its own jurisdiction. The counsel for 
the plaintiffs suggest, though they do not 
seem to m'ge the point with confidence, that 
the recognizance of bail was a contract with 
tlie plaintiffs, who are citizens of New York, 
.and in which the bail agreed that the defend- 
ants should surrender themselves or pay the 
money, and to discharge the bail, without 
-such surrender or pai^ent under the state in- 
solvent law, impairs the obligation of the con- 
tract The undertaking of the bail is a part 
of the remedy, and rests on the ground that 
the plaintiff has a right to imprison the de- 
fendant, in satisfaction of his judgment. This 
is shown by the necessity the plaintiff is un- 
der to issue an execution against the body of 
the defendant, before he can proceed against 
the bail. The defendant, by giving special 
'bail, places himself in the custody of his bail, 
-who is bound to have him to answer the writ 



of the plaintiff. Or the bail, imder the laws 
of this state, may^smrrender the defendant, at 
any time, as a matter of right, before he is 
fixed by the proceeding against him. Now 
this undertaking of the bail is a part of the 
remedy for the enforcement of payment 
And 'if the plaintiff has no right to imprison 
the defendant, how can he demand him by 
execution, or make 1^q bail responsible for 
not surrendering him? It is true the plain- 
tiff may not know that the defendant has 
talcen the benefit of the act, and as the dis- 
charge may be taken advantage of by plea or 
on motion, it may not be improper for the 
plaintiff to sue out a ca, sa.J but the question 
is, can he imprison a defendant who has been 
discharged? Clearly he cannot; and it fol- 
lows as a necessary consequence if he cannot 
imprison him, that the bail is not bound to 
make the surrender. Suppose the judgment 
against the Harris's had been entered before 
one of the state comts, does any one doubt 
that they would have been discharged from 
imprisonment, by virtue of their proceeding 
imder the insolvent law? And that their bail 
would have been also discharged on the same 
gi'ound? This will hardly be controverted. 
And yet such a proceeding would as much 
impair the obligation of the contract, as the 
proceeding in the present case. In fact no 
contract is impaired; the state law relieves 
from imprisonment by a modification of the 
remedy, and this the state has a right to do, 
as the supreme court have solemnly decided. 
The principles decided in the case of Ogden 
V. Saunders, [supra,] and of Boyle v. Zach- 
arie, [supra,] have no application to the pres- 
ent case. Both of those cases tm*ned upon 
the ground that the statute reheved from the 
contract But in the present case the remedy 
only is affected. The plaintiffs, under the 
circimistances of the case, have no right to 
imprison tlie defendant as a means of en- 
forcing the payment of the judgment; and 
consequently they have no right to demand 
his sm-render by the special bail. The plea 
is sustained and the demm'rer overruled — 
judgment for the defendant. 

NOTE, [from original report] This case was 
remoTed by writ of error to the supreme court, 
where the judgment of the circuit court was 
afiirmed. [Beers v. Haughton,] 9 Pet [34 
U. S.] 329. 

[NOTE. In delivering the opinion of the su- 
preme court, Mr. Justice Story said: 

["By the rules of the circuit court of Ohio, 
adopted as early as January term, 1808, the lia- 
bility of special bail was provided for and lim- 
ited; and it was declared that special bail may 
surrender their principal at any time before or 
after judgment against the principal, provided 
such surrender shall be before a return of a - 
scire facias executed, or a second scire facias 
nihil, against the bail. And this in fact con- 
stituted a part of the law of Ohio at the time , 
when the present recognizance was given; for 
in the Revised liaws of 1823-24 (22 Laws Ohio, 
58) it is enacted that, subsequent to the return 
of the capias ad respondendum, the defendant 
may render himself or be rendered in discharge 
of his bail, either before or after judgment, 
provided such render be made at or before the 
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appearance day of the first scire facias against 
the bail returned scire feci, or of the second 
scire facias returned nihil, or of the capias ad 
respondendum or summons in au action of deht 
against tlie bail or his recognizance returned 
served, and not after. This act was in force at 
the time of the passage of the act of congress 
of the 19th' of May, 1S28, (chapter GS,) and 
must, therefore, be deemed as a part of the 
'modes of proceeding' in suits to have been 
adopted by it; so that the surrender of the 
principal by tlie special b'ail within the time thus 
prescribed "is not a mere matter of favor of the 
court, but is strictly a matter of legal right. 
* * * Where the bail were entitled to be dis- 
charged, ex debito justitiae, they may not only 
applv for an exoneretur by way of summary 
proceeding, but they may plead the matter as 
a bar to a suit in their defense. But, where the 
discharge is matter of indulgence only, the ap- 
plication is to the discretion of the court, and 
an exoneretur cannot be insisted on except by 
way of motion. And this leads us to remark 
that where the party is, by the practice of the 
court, entitled to an exoneretur without a posi- 
tive surrender of the principal, according to the 
terms of the recognizance, he is, a fortiori, en- 
titled to insist on it by way of defense^ where 
he is entitled, ex debilo justitiae, to surrender 
the principal. Now, the doctrine is clearly es- 
tablished that where the principal would be en- 
titled to an immediate and unconditional dis- 
charge, if he had been surrendered, there the 
bail are entitled to relief by entering an exon- 
eretur, without any surrender. * * * And, a 
fortiori, this doctrine must apply where the law 
prohibits the party from being imprisoned at 
all, or where, by the positive operation of law, 
a surrender is prevented. So that there can be 
no doubt that the present plea is a good bar to 
the suit, notwithstanding there has been no sur- 
render, if, by law, the principal could not, upon 
such surrender, have been imprisoned at all. 

["There is no doubt that the legislature of 
Ohio possessed full constitutional authority to 
pass laws whereby insolvent debtors should be 
released, or protected from arrest or imprison- 
ment of their persons, on any action for any 
debt or demand due by them. The right to 
imprison constitutes no part of the contract, 
and a discharge of the person of the party from 
imprisonment does not impair the obligation of 
the contract, but leaves it in full force against 
his property and effects. * * * State laws 
cannot control the exercise of the powers of the 
national government, or in any manner limit 
or affect the operation of the process or pro- 
ceedings in the national courts. The whole effi- 
eacv of such laws in the courts of the United 
States depends upon the enactments of congress. 
So far as they are adopted by congi-ess, they 
are obligatory;' beyond this, they have, no con- 
trolling influence. Congress may adopt such 
state laws directly by a substantive enactment, 
or they mav confide the authority to adopt them 
to the courts of the United States. * * * 

["The present case does not depend upon the 
provisions of the acts of 1789 or 1792, but it is 
directly within and governed by the process act 
of the' 19th of Jlay, 1828, (chapter 68). That 
act, in the first section, declares that the forms 
and mesne process and the forms and modes of 
proceeding in suits at common law in the courts 
of the United States held in states admitted in- 
to the Union since 1789 (as the state of Ohio 
has been) shall be the same in each of the said 
states, respectively, as were then used in the 
highest court of original and general jurisdiction 
in the same, subject to such alterations and ad- 
' ditions as the said courts of the United States, 
respectively, shall, in their discretion, deem ex- 
pedient, or to such regulations as the supreme 
court shall think proper, from time to time, by 
rules, to prescribe to any circuit or district court 
concerning th" same. The third section de- 
clares that writs of execution and other final 



process issued on judgments and decrees ren- 
dered in any courts of the United States, and 
' the proceedings thereupon,* shall be the same 
in each state, respectively, as are now used in 
the courts of such state, etc.; provided, how- 
ever, that it shall be in the power of the courts, 
if they see fit, in their discretion, by rules of 
the court, so far to alter final process in such 
courts as to conform the same to any change 
which may be adopted by the legislature of ^the 
respective states for the state courts. * * - 
The rule of the circuit court is in perfect coin- 
cidence with the state laws existing in 1828; 
and, if it were not, the circuit court had au- 
thority, by the very provisions of the act of 
1828, to make such a rule, as a regulation of the 
proceedings upon final process, so as to conform 
the same to those of the state laws on the same- 
subject."] 



Case KTo. 1,231. 

BEERS et al. v. The JOHN ADAMS. 

[3i Hunt, Mer. Mag. 74.] 

District Court, S. D. New York. June 15, 1855. 

Makitime Licxs — CoNSTiiuOTioN OF Foreign 
Vjcssel— Sale cm Crcdit. 

[1. The builder of a foreign vessel has a lien 
on such vessel for work done and materials 
supplied in her construction.] 
[See Egleston v. The Agnes, Case No. 4,308; 
Monzies v. The Agnes, Id. 9,430. Contra, 
The Count De Lesseps, 17 Fed. 460.] 
[2. Sale of a vessel on credit does not destroy 
a material man's lien.] 

[In admiralty. Libel by Joseph Beor.s and 
others, as assignees of the firm of Crawford 
& Terry, against the steamboat John Adams, 
for work done and materials supplied in the 
construction of the steamboat, (the People's 
Ferry Company, claimant.) Dea*ee for Ilbel- 
lants.] 

On the 28th of January, 1854, a contract 
was entered into between John Crawford, 
shipbuilder of Keyport, N. J., and AVilliam 
Small, of New York city, by which it was 
agi-eed that Crawford should build for and 
deliver to Small three ferry boats, of certain 
dimensions, for certain sums of monej', and 
that the boats and the materials, as fast as 
they were fitted for use, should be the prop- 
erty of Small, subject only to a lien on the 
part of Crawford, for such sums of money 
as might be due under the contract. Craw- 
ford was in partnership with B. C. Terry, at 
Keyport, and the conti-act was made by him 
for the benefit of the firm, and was carried 
out by the firm. Under this contract, the 
John Adams was built by Crawford & Terry, 
at Keyport, and subsequently delivered to 
Small, at New York. They afterwards failed, 
and made an assignment to the libellants, 
who now libel the boat, to recover about 
$7,000, still due to Crawford & Terry, for 
building her, and to them as assignees of the 
firm, claiming that Crawford & Terry had a 
lien upon the boat, either under the general 
maritime law, which gives a lien for work 
done and materials supplied to or for a for- 
eign vessel, and that, as Small was a non- 
resident of New Jersey, the John Adams 
was a foreign Vessel; or under the con tracts 
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which especially gave them a lien upon the 
boat, which would be enforced by a com*t of 
admiralty. The boat was claimed by the 
People's Ferry Company, a corporation duly 
Incorporated under the laws of Massachu- 
setts, who allege that on January 23, 1854, 
they made an agreement with Small to build 
three ferry boats for them; that under this 
•conti'act, Small procm*ed the John Adams to 
be built, as one of them; and that, when 
■Crawford made his agreement with Small, 
he knew of Small's agreement with them; 
and they denied, therefore, that the libellants 
■of Crawford & Terry had any lien upon the 
Yossel on either ground claimed by them. 
They also claimed that, if Crawford & Terry 
had any lien, they were deprived of it by 
virtue of an attachment issued against them, 
before the filing of the libel, in favor of one 
of their creditors. There is no statute law 
of New Jersey which gives a material man a 
lien upon a vessel for supplies furnished. 
And it was admitted by the parties that the 
boat, while building, was the property of 
Small, who resided in New York. 

Benedict, Scoville & Benedict, for libel- 
lants. 

O'Connor, Dimning & Marbury, for claim- 
ant 

INGERSOLL, District Judge. It is very 
clear that the admiralty law creates a lien 
in 'favor of a party who does work or fm*- 
nishes supplies to a foreign ship, and that a 
«hip owned in another state is foreign, in 
-detei-mining the question whether such lien 
is created also in favor of the builder of a 
«hip, as well as of him who furnishes work 
and supplies to her after she is built, the 
•com't is not controlled by the restricted ad- 
miralty com-ts of law of England, as exer- 
•cised by them under the supervising power 
•of the common law com-ts. The rules and 
principles of the admiralty law, as adminis- 
tered by the admiralty courts of this coun- 
try, are more enlarged, more in conform- 
ity to the principles of the civil law, as ad- 
ministered by the maritime nations of con- 
tinental Eiu"ope. According to that law, the 
Interests of shipping and ships, not only in 
their creation, but in their preservation, are 
'Of pai-amount importance. The imjportance 
of this consideration is the reason why the 
material man who furnishes supplies for the 
preservation of the ship is entitled to a lien; 
and there is the like reason for giving a lien 
to him who has furnished necessaries to 
bring the ship into being. The English law 
' ^ives only the common law possessory lien 
to a material man or to a builder, but the 
maritime law of continental Em-op e gives a 
maritime lien to those who build, supply or 
xepair a ship, at least where she Is a foreign 
ship. This is expressly stated by Boulay 
Paty, and this principle was acted upon for a 
long time by the English admii-alty, before it 
•was overthrown by the comts of common 



law. That right of a material man who has 
furnished necessaries for the preservation of 
a foreign ship has been repeatedly acknowl- 
edged by the admiralty courts of this coim- 
try. And as the like reason exists why a 
carpenter should have a lien on that which 
by his work and materials he creates, as on 
that which he preserves, after he has created 
it, and as by the general maritime law a lien 
exists in the one case, as in the other, the 
court must hold that' Crawford & Terry had 
a lien upon the boat for the work done and 
materials fm-nished in building her. By the 
contract between Small and the respondents, 
no property in the boat vested in the respond- 
ents, who have not paid for the boat, and 
the conti'act between them and Small is not 
sufficient to defeat the lien of Crawford & 
Terry. Their lien upon the boat would not 
be taken away by the attachment against 
them. To take it from them, sometliing more 
would have to be done, and nothing more 
has been shown to havo been done. This 
view of the case renders it unnecessary to 
consider the other pointe raised. 

Decree for the libellants, with a reference 
to ascertain the amount 



Case No. 1,S32. 

BEERS et al. v. KNAPP et al. 
[5 Ben; 104.]^ 

District Court, D. Connecticut. April -Term, • 
1871. 
Mechanic's Lien— Patmext bt Note—Fixtdres- 

1. K. and P. filed a mechanic's Hen under the 
statute of Connecticut, for work and materials 
furnished to, and done for, the bankrupts, partly 
under a special contract and partly under a gen- 
eral agreement They had agreed to take §3,- 
000 worth of the stock of the company as part 
payment but they had paid $1,500 on account 
of it. They had also received three notes of the 
bankrupts, two of which they had passed away, 
and one they had procured to be discounted, 
but on maturity had taken them all up with 
their own money. Their certificate of lien placed 
the lien on the "factory and other buildings, 
* * * for services rendered and materials fur- 
nished in the construction of said buildings, and 
for repairs done thereon." The assignees filed 
a bill for the discharge of the lien. Hcltl, that 
liens of this character are to be construed with 
reasonable strictness; that this lien would not 
include machinery or fixtures not necessarily 
connected with and forming part of the build- 
ings themselves, nor fences, nor blocks nor tim- 
ber for trip-hammers or any other supports for 
machinery, which could be put in or taken out 
without disturbing the building. 

2. That the promissory notes were not to be 
treated as taken in payment 

[See Allen v. King, Case No. 226: Peter v. 
Beveriy, 10 Pet (35 U. S.) 532.] 

3. That the amount still due on the stock 
was a payment 

[In equity. Suit by Lewis P. Beers and 
Francis H. Nash, as assignees of the Al- 
lerton Iron Works Manufactm-ing Company, 



^ [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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bankrupts, against Burr Knapp and Henry 
R. Mtch, to set aside a meehanie's lien.] 

Lewis F. Beers, for plaintiflfs. 
Levi Warner, Jr., for defendants. 



SHIPMAN, District Judge. TJiis is a suit 
in equity tirouglit by tlie assignees of the 
Allerton Iron "Woriis aianufactui-ing Com- 
pany, a bankrupt eoi'poration, against the 
defendants, praying that a certain alleged 
mechanic's lien placed by the defendants 
upon certain real estate of the bankrupts 
may be declared void, or that, if the same 
should not be found wholly void, this com-t 
proceed to ascertain the amount of such lien, 
and direct the assignees as to the redemp- 
tion of the premises and the discharge of 
the lien. 

Though the pleadings and the evidence 
present the case in a loose, not to say con- 
fused, manner, enough can be gathered to 
enable the coui-t to dispose of the legal ques- 
tions involved. It appears by the evidence 
that on the fii'st of August, 18G9, the defend- 
ants commenced the erection of certain build- 
ings on the land of the banki-upts, described 
in the bill, and carried the same substantial- 
ly to iinal completion. A portion of the 
work appears to have been performed under 
a special verbal contract as to price, and 
the rest done under a general agreement to 
charge for labor and materials according 
to their fair value. No controversy has been 
suggested as to the prices charged. The 
whole amount of the defendants' claim, in- 
cluding what was done both under the spe- 
cial and general agreements, was $14,202.35, 
for which they rendered their bill after the 
work was finished. On the fii-st of February, 
1870, the defendants lodged with the proper 
officer a certificate of lien, as provided by 
the statute of Connecticut regulating me- 
chanic's liens, claiming a lien to the amount 
of $8,450, "as nearly as the same can be 
ascertained." The statute upon which such 
proceedings rest, has, among other provi- 
sions, the following: 

"Section 1. Every dwelling-house, or other 
building, in the construction, erection, or re- 
pairs of which, or of any of its appurtenan- 
ces, any person shall have a claim for ma- 
terials fm-nished, or services rendered, ex- 
ceeding the sum of twenty-five dollars, shall, 
with the land on which the same may stand, 
be subject to the payment of such claim; and 
the said claim shall be a lien on such land, 
and building, and appurtenances, and shall 
take precedence of any other lien or incum- 
brance, wbich shall originate subsequent to 
the commencement of such services, or the 
fm-nishing of any such materials; * * * 
and the said premises shall be liable to be 
foreclosed by such person, in the same man- 
ner as if held by mortgage. 

"See. 2. The debt for services or materials, 
as aforesaid, shall not remain a lien on such 
lands or building, for a longer period than 
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sixty days after the person performing such 
services or furnishing such materials has- 
ceased so to do, unless he shall lodge with 
the town clerk of the town in which such 
building is situated, a certificate in writing 
desci-ibing the premises, the aonount claimed 
as a lien thereon, and the date of the com- 
mencement of the claim, the same being 
first subsci-ibed and sworn to as the amount 
justly due, as nearly as the same can be 
ascertained, which certificate shall be re- 
corded by the town derk with deeds of 
lands." 

The lien filed by the defendants was, by 
its terms, both "for services rendered and 
materials furnished." The bill avers tliat 
this certificate was not filed within the sixty 
days prescribed by the statute, and that 
therefore no lien exists. On this point, how- 
ever, I am satisfied from the proofs, that 
the defendants did not cease either to per- 
form labor or to furnish materials even upon 
tlie main factoi-y building, until after the 
third of December, 1869. Their certificate 
having been filed on the fii-st of February 
following, the sixty days had not exph-ed, 
and. the lien was preserved. 

The next question is, how much that is 
due from the bankrupt is embraced in and 
secured by this lien? In the first place, the 
amount of the defendants' bill, none of the- 
items of which are disputed, is $14,202 35. 
It is agi-eed on all hands, that of this they 
received, during the progress of the work,. 
$6,300 in cash, leaving $7,902 35. From- 
this sum must be deducted $1,500, due from 
the defendants for the stock of the company. 
It is conceded that they originally agi-eed 
to take $3,000 worth of the stock (120 shares 
at par value, of twenty-five dollars pur- 
chase), as part payment for their work and 
materials. Of this sum they paid $1,500, 
and no more, leaving $1,500. Of course this 
latter sum must be deducted from the 
amount they claim, as by the contract it was 
to be taken as payment. Deducting this 
sum, leaves $6,402 35. But the plaintiffs 
claim that there should be a further deduc- 
tion of the amount of certain promissory 
notes given by the bankrupts to the defend- 
ants on account of, and dm-ing the progress 
of the work on the buildings. These notes 
were as follows: One on the 6th of Novem- 
ber, for $1,000, payable in three months; one 
on the 7th of November, for $2,000, payable 
in four months; and one on the 9th of No- 
vember, for $1,000, payable in three months, 
all payable at the First National Bank of 
South Norwalk. These notes were received 
by the defendants, the first two were in- 
dorsed by them over to parties with whom 
they were doing business, and the last they 
got discounted themselves. They were all 
duly protested for non-payment, and the de- 
fendants took them up with their own funds,, 
and have ever since held them, and now pro- 
duce them in eom-t to be delivered to the as- 
signees. The gi-ound assumed by the plain- 
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tiffs is, tliat these notes, were received by 
the defendants, as payment of the amounts 
therein stated, and therefore, to that extent, 
absolutely discharged the bankrupt's indebt- 
edness to the defendants. Of this there is 
not a particle of evidence, while the proof 
is clearly the other way. There is no agree- 
ment between the parties by which these 
notes, or either of them, were to be received 
as payment, nor was there any receipt given 
from which the court can infer such an 
agreement It is true that the defendants, 
in then* running account on their own books, 
credited the bankrupts with these notes at 
the time they were given, but I apprehend 
that this act in no way extinguished their 
lien. The taking of these notes, unless it 
was expressly agreed that they should oper- 
ate as payment, in no way affected the 
original indebtedness except to suspend a 
remedy on that indebtedness, while the notes 
were outstanding. This is the settled law 
of Connecticut. Dougal v. Gowles, 5 Day, 
516; Davidson v. Bridgeport, 8 Conn. 477; 
Bill V. Porter, 9 Conn. 31. The indebtedness 
in this case not being extinguished, the 
lien remained. The remarks of the supreme 
court of this state in Rose v. Persse & 
Brooks' Paper Works, 29 Conn. 256, and in 
Chapin v. Same, 30 Conn. 475, have no ap- 
plication to the facts of the present case. 

If the case were to rest here, the extent of 
the defendants' lien would stand fixed at 
$6,402.25, with interest. But, on examina- 
tion of the defendants' certificate of lien in 
connection with the items of their account, 
I am satisfied that some fm*ther deduc- 
tions ought to be made. The certificate 
places the lien on the "factory and other 
buildings, * * * for services rendered 
and materials furnished in the construction 
and erection of said buildings, and for re- 
pairs done thereon." "Liens of this char- 
acter are to be eonsti'ued with reasonable 
strictness." Chapin v. Persse & Brooks' Pa- 
per Works, 30 Conn. 474. V'je lien in this 
case, by its express terms, is confined to the 
buildings, and is for work and materials be- 
stowed on them. This would not include 
either machinery or fixtures not necessa- 
rily connected with and forming part of the 
buildings themselves. It would not include 
fences or blocks, or timber for tiip-hammers, 
or any other frame wox-k or supports for 
machinery which could be put in or taken 
out without distm-bing the buildings. Now, 
in examining the bill of the defendants in 
connection with their testimony, it is evident 
that there are items which go into their al- 
leged claim, that are not covered by their 
lien. The number, value, and extent of 
these are not determinable by the proofs in 
their present state; consequently, the court 
cannot fix the exact amount of the lien with- 
out further inquiry. Perhaps the parties, in 
the light of these observations, can agree 
upon the amount of these fm'ther deductions. 
If not, the case must stand over for fm-ther 
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proof on this point. When the amount of 
further deductions is agi-eed upon, or the 
proof is submitted on this point, the com-t 
will fix the amount of the lien and direct 
a final decree. 



Case No. 1,S33. 

BEERS et al. v. PLACE et al. ' 

[4 N. B. R. 459, (Quarto, loO;) ^ 36 Conn. 578; 
4 Am. Law T. 136; 1 Am. Law T. Rep. 
Bankr. 262.] 

District Court, D. Connecticut. Dec. 19, 1870. 

BANKRUPTcr — Rights of Assignee — Setting 
Aside Levy of Execution — Attachments. 

1. The petition of assignees in bankruptcy to 
have the levy of an execution on personal prop- 
erty of the bankrupts declared void will he 
granted where it appears that such levy is not 
in conformity with the laws of the state in 
which the same is made. 

[Cited in Re Klancke, Case No. 7,884; Davis 
V. Anderson, Id. 3,623; Re Butler; Id. 
2,236.] 

[2. Where personal property of a bankrupt 
has been attached, the assignee in bankruptcy 
can take advantage of any remedy which 
would have Taeen open to a subsectuent attach- 
ing creditor, since the assignee represents the 
creditors of the bankrupt, as well as the bank- 
rupt himself.] 

[In equity. BiU by Lewis F. Beers and 
Francis H. Nash, as assignees of the AU'erton 
Iron Works Manufactming Company, bank- 
rupt, against George Place and Charles F. 
Hardwick, to declare void a levy of execu- 
tion. Decree for complainants.] 

Lewis F. Beers and Stephen W. Kellogg, 
for plaintiffs. 

Asa B. Woodward and Henry O. Robinson, 
for defendants. 

SHIPMAN, District Judge. This is a bill 
in equity praying this court to declare void a 
levy of an execution upon certain machinery 
of the bankrupts, and thus remove a doud 
on the title of the assignees thereto. The 
facts which have led to this controvei'sy are 
as follows: The Allerton Iron Works Mami- 
factui'ing Company were a corporation lo- 
cated at Norwalk, Connecticut, and engaged 
in building machinery. They had a machine- 
shop, and such tools and machinery as are 
necessaiy in a business of that character. 
On the 10th of January, 1870, Reynolds & 
Co., a corporation located at New Haven, 
brought a suit against the Allerton Iron 
Works Manufacturing Company (the bank- 
rupts), and attached the machinery in their 
shop at Norwalk to the amount of fom* thou- 
sand dollars. The writ upon which this at- 
tachment was made, was returnable and re- 
turned to the superior court for New Haven 
county on the first Tuesday of March, 1870; 
and on the 30th of the same month judgment 
was rendered in favor of the plaintiffs there- 
in against the bankrupts for one thousand 
one hundred and fifty-six dollars and nine- 

1 [Reprinted from 4 N. B. R. 459, (Quarto, 
150,) by permission.] 
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ty-one cents. On tlie 3d of Febniaiy, ISTO, 
the same property was attached hy the New 
Tork Steam Engine Company for two thou- 
sand two hundred dollars. On the same day 
the defendants, George Place & Co., attached 
the same property for two thousand dollars; 
and on the 22 d of April following, judgment 
was rendered in their favor and against the 
banlirupts for one thousand five hundred and 
seven dollars and sixty-eight cents, and exe- 
cution issued thereon. On the 2d of May, 
1S70, the officer claimed to levy this execution 
on the machinery in question, the New Yorlc 
Steam Engine Company waiving any rights 
ujider their attachment. But the hen by the 
prior attachment of Reynolds & Co. was not 
waived, but was still in force. The officer 
posted the same for sale under the execution, 
according to the law of Connecticut. The 
sale has never in fact taken place, but has 
been from time to time adjourned by the offi- 
cer, he having been enjoined from selling by 
the state court on the app!ication of the as- 
signees, the present plaintififs, who have now 
brought tlijs bill. The injunction of the state 
court is temporary, and the judgment credit- 
ors, George Place & Co., insist upon their 
right to have the property sold on the execu- 
tion in their favor as soon as the injunction 
is removed. 

On the 3d of May, 1S70, the Allerton Iron 
Works Manufacturing Company filed their 
petition in this court, praying to be declared 
bankrupts under the act of congress [of 1807, 
(14 Stat. 517,)] and on the 9th of the same 
month were adjudicated bankrupts. The 
plaintiffs claim this property, over which the 
levy of the defendants' execution is hanging, 
and ask leave for a decree of this com't de- 
claring it void, in order that they may sell it 
at its full value, unembarrassed by this al- 
leged lien of the defendants. 

It wall be noticed that all these attach- 
ments, and the execution in question, were 
levied on the property within four months 
next preceding the filing of the petition in 
bankruptcy. The attachments were there- 
foi*e dissolved by operation of the bankrupt 
law when the debtors went into banicruptcy, 
as they were all attachments on mesne pro- 
cess under the statutes of Connecticut. The 
present defendants claim, however, tliat, as 
the bankrupt act only dissolves attachments 
on mesne process, the levy of their execution 
is left xmdisturbed. And it is true that the 
14th section of the act dissolves such at- 
tachments only, and not levies of execution. 
The law, therefore, seems to contemplate 
possible results that are somewhat singular. 
An attacliment on mesne process of any age 
short of four months, is dissolved absolutely 
by the adjudication, and the latter relates 
back to the time of filing the petition. But 
an execution, actually and legally levied, re- 
mains, and the property is held by it, even 
though the suit upon which it was founded 
may not have been commenced ten days be- 
fore the filing of the banknipt's petition. It 



may be asked why the older attachment is 
dissolved while the recent levy of the ex- 
ecution is protected? Why the levy of the 
execution, except in cases where it is to en- 
force a lien secured by an attachment more 
than four months old, should not share the 
fate of attachments that ai-e less than that 
age? It is not necessary to answer these ques- 
tions in the present ease. One obvious dif- 
ficulty in the way of dissolving levies of ex- 
ecutions, and thus invalidating proceedings 
under them, would arise out of unsettling 
titles to propertj'' sold under such process. 
Bona fide pm'chasers of personal and real 
property at judicial sales might find their 
titles suddenly annihilated by a decree in 
banlo-uptcy. Their vendees would be in the 
same predicament. This mischief would not 
indeed result from dissolution of proceedings 
under executions merely levied where the 
sale under them had not actually taken 
place. Yet congress has not seen fit to make 
the adjudication in bankruptcy operate to 
dissolve them. But, as already intimated, 
this peculiar feature of the statute need not 
be vindicated in the present case. 

The plaintiffs insist that the levy of the 
execution in question was void, inasmuch as 
there was a prior attachment lien in force 
upon this property, when the attempted levy 
was made. The solution of this question de- 
pends, not upon the bankrupt act, but upon 
the true construction of the statutes of Con- 
necticut relating to attachments on mesne 
process and the levy of executions. The prac- 
tice of attaching property on mesne process 
and holding it in the custody of the law, 
subject to execution upon judgment recover- 
ed in the same "suit, has been sanctioned by 
the law of this state for more than two 
hundred years. The process had been reg- 
ulated by statute for a century. In 1770 the 
colonial legislature passed the act of which 
tlie following was a section: "No estate at- 
tached as aforesaid shall be held to respond 
to the judgment obtained by the plaintiff at 
whose suit the same is attached, either 
against the debtor or any other creditor, 
unless such judgment creditor take out ex- 
ecution on such judgment and have the same 
levied on the goods or personal estate within 
sixty days after final judgment, or on real 
estate, and have the same appraised and re- 
corded within four months after such judg- 
ment obtained; or, if such goods or estate are 
encumbered by any prior attachment, the ex- 
ecution be levied as aforesaid within the 
respective times aforesaid after such incum- 
brance is removed." Laws Conn, Oct. Sess. 
1770. This section has never been repealed 
or modified, but has remained in force down 
to the present time. Rev. St. Conn. 1SG5, pp. 
G, 7. The practice has been uniform under 
it. The first attaching creditor has sixty 
days in case of personal property, and four 
months in case of real estate, after final 
judgment, within which to levy his ex- 
ecution and thus enforce his attachment lien. 
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After lie has done so, or his time has ex- 
pured, then the second attaching ci'editor has 
the same length of time within which to levy 
his execution. The third attaching creditor 
has the same time after the second, that the 
second does after the first, and so on till the 
property is exhausted, or the attachments 
4ire all satisfied. This is the natural and or- 
derly mode of proceeding, and has heen uni- 
versally followed in this state for more than 
a centmy. No case has heen cited showing 
■even an attempt to introduce a difEerent 
practice, and after a thorough search I have 
"been able to find none. If there had been no 
statute regulating the order in which execu- 
tions should be levied under successive at- 
tachments, this long and uniform practice, 
■so consonant with good sense and the order- 
ly administration of justice, would he strong 
-evidence that such had been the settled pol- 
icy of the state in the disposition of debtors' 
property thus taken into the custody of the 
law and held to respond to the liens of at- 
taching creditors. But a careful examination 
■of the statute in question leaves no room for 
doubt as to what it prescribes. The lan- 
guage is explicit, that "no estate attached 
4is aforesaid shall be held to respond to the 
judgment * « * either against the debtor 
■or any other attaching creditors, unless such 
judgment creditor take out execution and 
have the same levied"— when?— on personal 
•estate within sixty days, and on real estate 
within four months, or, in case of ineumbran- 
oes by prior attachment, "unless the execu- 
tion shall be levied as aforesaid, within the 
respective times as aforesaid, after such in- 
■cumbrance is removed." It would be dif- 
ficult to use language more explicit The 
act plainly says to the first attaching cred- 
itor, you shall levy yoiu" execution within 
sixty days on personal property, and within 
four months on real estate, or it shall not 
be held to respond to your judgment To the 
second attaching creditor it says, with equal 
^xplicitness, the property 'shall not be held 
to respond to your judgment unless you levy 
your execution within sixty days on personal 
property, and within fom- months on real 
■estate, after the first lien by attachment is 
removed. These respective periods within 
which first and subsequent attaching cred- 
itors are to enforce their liens, are thus 
marked out with precision. One does not 
iDegin until the other ends, unless the word 
^'after" is destitute of meaning. AIL con- 
flict, confusion, embarrassment, or failm'6 of 
justice is thus avoided. So just is this mode 
-of procedure, that if the language of the act 
were somewhat doubtful, comts would strug- 
gle to maintain the practical construction 
hitherto given it. But as I have already 
stated, the language is too plain to admit of 
•question, and, after having received this 
practical interpretation for a century, it 
should not be disturbed now by an innova- 
tion which would introduce confusion, un- 
■certainty, and injustice. 



K this view of the law needed any far- 
ther support, it would be found in the con- 
sequences which would inevitably follow if 
srubsequent attaching creditors were allowed 
to levy their executions subject to prior at- 
tachments. The extent and value of such 
prior liens can never be determined until 
judgment in the suits out of which they orig- 
inated be rendered; and even then it can 
never be known whether the creditors hav- 
ing such liens would enforce them or not, 
tmtil after the expiration given them by stat- 
ute. Take the case of a prior attachment 
upon a suit for a tort The property at- 
tached is taken into the custody of the law 
to respond to such judgment as may be re- 
covered. There is an inchoate lien to the ex- 
tent of the direction in the writ. The extent 
and value of this lien which may finally be 
enforced against the property attached, de- 
pends upon a gi-eat variety of facts and cir- 
cumstances, including, often, even the mo- 
tives and intentions of the alleged tort-feasor, 
which cannot be approximately guessed at, 
much less estimated or appraised, until the 
case is heard and judicially determined. To 
allow property thus situated, and in the cus- 
tody of the law, to be sold subject to such 
a lien, could not fail to often work the gross- 
est injustice to tlie debtor, by sacrificing his 
property for a nominal sum bid by a specu- 
lative pm*chaser. Indeed, such a disposition 
of the property would not merit the name of 
a sale, for a sale implies that it be for such 
value as the judgment of purchasers in the 
market may put upon it. But no judgment 
of its value under such circumstances can 
be formed. Pm-chasers can have no infor- 
mation upon which to founa such a judg- 
ment. In the case supposed, the fii'st at- 
tachment lien might be swept ofE by a judg- 
ment in the defendant's favor, or reduced to 
a. nominal sum if the plaintiff should recover 
at all, and yet he might find his whole prop- 
erty attached had been sold by a second 
attaching creditor, to satisfy some petty judg- 
ment of the latter. The same absurd and 
oppressive results would often follow in suits 
on conti'acts. A law 'which should thus take 
the property of the citizen into its custody, 
and make such an unjust and arbiti'ary dis- 
position of it, would not long be tolerated in 
any civilized commimity. The mischievous 
consequences of such a proceeding would be 
endless. Some of them are weE stated in 
Barnai'd v. Fisher, 7 IMass. 71. 

In the case of Pease v. Bancroft, 5 Mete, 
(aiass.) 90, involving the question whether 
a sale of an equity of redemption on a sec- 
ond attachment^ pending the fii-st, would 
have been good as against the debtor, the 
court decline to express an opinion, though 
they give a good reason why it ought not 
to be held good. The court, however, held 
that such a sale, by a second attaching cred- 
itor, was void as against all the others, and 
thereby let in a third attaching creditor to 
the rights which the second would otherwise 
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liave retained. But I attribute no importance 
to the doubt implied, from tiie lan^age of 
tlie court in Pease v. Bancroft. In the first 
place, the language of the statute of Con- 
necticut regulating the levy of executions, 
expressly provides, that the property shall 
not be held to respond to the judgment "eith- 
er against the debtor or any other creditor," 
unless execution is taken out and levied in 
the order and within the time provided. In 
the second place, the present case comes 
Tvithin the principle laid down in Pease v. 
Bancroft, for the assignees represent the 
creditors of the bankrupt as weU as the bank- 
rupts themselves, and can take advantage of 
any remedy which would have been open to 
subsequent attaching creditoi-s. It follows 
from these views, that the levy of the exe- 
cution having been made while there was a 
subsisting prior incumbrance by attachment 
on the same property, the same is void un- 
der tlie law of Connecticut. 

But it is said that the plaintiffs have ade- 
quate remedy at law, and are therefore enti- 
tled to no relief in equity. There might be 
force in this objection, but for the pecuhar 
provisions of the statutes of Connecticut relat- 
ing to attachments and executions levied on 
machinery used in manufactm-ing establish- 
ments. Attachments of such property are 
made, where it cannot be removed without 
manifest injury, by particularly describing 
the same in the retm-n of the officer, and 
leaving a copy of the writ with such return 
thereon in the town clex-k's oflSee, in the town 
where the same is situated. In case of the 
levy of an execution, notice thereof is posted 
by the officer on the door of the building 
in which the same is situated. This com-s'e 
was pm-sued in making the levy in question. 
The officer making it has no actual posses- 
sion, but his official acts, done, as he claims, 
under color of law and in the execution of 
legal process, constitute a cloud on the title 
of the assignees that might well affect the 
price in the market. Such a cloud it is the 
peculiar province of a court of eqiiity to re- 
move. But even if the officer had actual 
possession of this property, holding it under 
this alleged color of right, on a proper appli- 
cation, this com*t might feel called upon to 
exercise the power conferred upon it by the 
banltrupt act, and compel him to deliver it 
to the assignees, instead of turning them over 
to an action of ti'over. But this question 
does not arise in the present case. 

I am satisfied that the plaintiffs are en- 
titled to have this proceeding of the defend- 
ants under their execution declared void, ex- 
cept as to the levy on the upright drill, which 
was not attached by Reynolds & Co., and a 
decree will be entered accordingly, with costs 
to be apportioned. 
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BEBQI V. WESTERN UNION TEL. CO. ■ 

rS Biss. 131;^ 7 Reporter, 710; 4 Cin. Law 
Bui. 384; 25 Int. Rev. Rec. 179; 11 Chi. 
Leg. News, 27G.] 

Circuit Court, D. Indiana- Jan. Term, 1878. 

CuTT OF Telegraph Comfa^it— Delay i:? Trans- 
mission OF Message — Measure of Damages. 

1. It cannot be expected that a mes'^age left 
for transmission with a telegraph company at 
a small station shall be forwarded and delivered 
at its destination as quickly as though it had 
originated at a large office. 

2. At a small station, it is not the duty of the 
company to keep more than one operator, and if 
a message is left with a messenger during the 
operator's absence, and the message was for- 
warded on the operator's return, after a rea- 
sonable absence, the company is not guilty of 
negligence. 

3. If the usual line of business between the- 
two points is through a repeating office, the 
company is entitled to a reasonable time for the 
delay on account of other business at such re- 
peating office. 

4. Where the face of the dispatch does not 
indicate that the sender is liable to sustain loss 
if the dispatch is not promptly forwarded, and 
the company is not so informed, it is liable only 
for nominal damages. 

[See Dorgan v. Telegraph Co., Case No. 4,- 
004.] 

At law. Action [by Godlove O. Behm 
against the Western Union Telegraph Com- 
pany] for alleged damages caused by delay in 
transmitting a telegram from Monticello to 
Lafayette, Indiana. The telegram was left 
by the plaintiff with the messenger, at the 
telegraph office at 11:55 a. m., April 2, 1877, 
and forwarded by the operator on his return 
from dinner, at 12:45, and delivered at the 
office of A. O. Behm, to whom it was ad- 
dressed, at 3 p. m., a few minutes too late, as 
plaintiff claimed, to enable the desired trans- 
action to be closed. [Judgment for defend- 
ant.] 

John R. Coffroth- and S. A. Huff, for plain- 
tiff". 

JIcDonald & Butler and John A. Stein, for 
defendant. 

GRESHAM, District Judge, (charging the 
jury.) It was the duty of the telegraph com- 
pany to send the message with reasonable 
dispatch. What was a reasonable time for 
sending a dispatch, you will determine from 
all the facts and circumstances. It is in evi- 
dence and not disputed that Monticello is a 
small town, where little business was done 
by the telegraph company; that the usual 
line for business between Monticello and La- 
fayette was through Logansport, where there 
was a repeating office; that on the other line 
there was only a single wire, used exclusively 
for raih'oad business, with no repeating office 
at Reynolds. Under the circumstances of 
this case, one competent operator and a mes- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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sage boy at Monticello was force enougli for 
that office, and it was not negligence in the 
telegraph company for the operator to leave 
the office in charge of the messenger while he 
was absent a reasonable time at dinner; bnt 
whether the absence on this occasion was or 
was not reasonable, is a question for the jury- 
It was not the duty of the telegraph com- 
pany, when the message was left at its office, 
to forward it to Lafayette as quiddy as elec- 
tricity would carry it In determining what 
was a reasonable time, you will take into con- 
sideration what has been already said about 
the necessary force at Monticello, the absence 
of the operator at dinner, and the further fact 
that the message had to go through the office 
at Logansport, and the delays it was liable 
to encounter there on account of other busi- 
ness. 

If, imder the instructions already given, 
you find that the plaintiff has a cause of ac- 
tion, you will next determine the measure of 
damages. The dispatch, which was not writ- 
ten upon one of the printed forms of the tele- 
graph company, reads thus: "Take separate 
deed to Marks for White Fountaine, Tippe- 
canoe and Iowa, 4, and meet me at office at 
9 to-night. (Signed) G. O. Behm." It is not 
insisted that when the dispatch was left with 
the operator at Monticello, he was informed 
of the nature of the business to which it re- 
lated. You win remember that the plaintiff 
sent the dispatch to the office from the hotel, 
by the boy or young man named Crooks. 
Was the company informed by the mei*e read- 
ing of the dispatch, of the nature of the con- 
tract between the plaintiff and Reynolds, and 
that the plaintiff was liable to sustain loss if 
the dispatch was not promptly forwarded and 
delivered at Lafayette? If not, plaintiff is 
entitled to no more than nominal damages. 
It would be unjust to the telegraph company 
to hold it responsible for damages without 
limit, when it is not informed by the dispatch 
itself, or otherwise, that the sender might sus- 
tain heavy loss unless the message be trans- 
mitted and delivered immediately, or without 
delay. 

If you find that the face of the dispatch in- 
formed the telegraph company of the char- 
acter of the conti-act between the plaintiff 
and Reynolds,— if, in fact, there was a con- 
tract, and that the same was not fi-audulent 
and void; that there was negligence in for- 
warding the dispatch to Lafayette; that Reyn- 
olds would have complied with the contract 
on the 2d of April, but for the company's neg- 
ligence, then the plaintiff is entitled to a ver- 
dict for the difference between ?300, the con- 
tract price, and the fair value of the land bar- 
gained for. But if you find there was noth- 
ing on the face of the dispatch to inform the 
company that the plaintiff would sustain loss 
if it was not promptly forwarded, and yet 
you find that the company was negligent, 
then you win find against the defendant for 
nominal damages only. And, if you find 
there was no negligence in receiving and 



transmitting the dispatch, you wiU find for 
the defendant. 

Terdict for defendant, and judgment ac- 
cordingly. 

Case I3"o. 1,S35. 

In re BEISENTHAL et al. 

[10 Ben. 42; ^ 18 N. B. R. 120.] 

District Court, N. D. New York. June Term,. 

1S7S. 

VOLUNTAKT ASSIGNMENT — EXECUTION — LlEN — 

PoRMEij Judgment — Title of Assignee iN" 

Bankruptcy, . 

B. made a voluntary assignment to C, for 
the benefit of his creditors. After that an- exe- 
cution was levied on the property assigned. 
Subsequently a petition in banliruptcy was filed 
against B. Thereafter C. sued the sheriff in- 
trespass, because of the levy. B, was after- 
wards adjudged a bankrupt The goods were- 
then sold, and the assignee in bankruptcy held 
the proceeds subject to the lien of the esecution 
if any. The suit of C, against the sheriff was 
then tried, and in it the sheriff set up that the- 
assignment from B. to C. was fraudulent and 
void as to creditors, and had a verdict and a 
judgment in his favor. The assignee in bank- 
ruptcy had, in a suit against C, set aside the- 
assignment from B. to G., as beins: in violation 
of the bankrupt law. The sheriff then applied: 
to the bankruptcy court to pay him, on the exe- 
cution, the proceeds of the sale: Held, that the- 
assignee in bankruptcy derived his title through. 
C, and was estopped by the judgment; that the 
lien of the execution was valid, and that the- 
sheriff was entitled to be paid the proceeds of 
the sale to the extent of the lien. 

[Cited in Linder v. Lewis, 4 Fed. 323, (see^ 
also. Case No. 8,362,) and in Re Beisenthal,. 
Id. 1,236.] 

In banlcruptcy. Solomon Beisenthal and' 
Henry Henschd made a voluntary assign- 
ment for the benefit of their creditors, July 
19th, 1876, to Herman Cohen. The sheriff of" 
Erie county, under an execution against Beis- 
enthal and Henschel, in favor of Adam^ 
Meddrum and Anderson, levied on the as- 
signed property, September 6th, 1S76. Sep- 
tember 14th, 1876, a petition was filed by 
creditors, asking that the assignors be de- 
clared bankrupts. September 22nd, 1S76, Co- 
hen commenced an action of trespass against 
the sheriff, to recover for damages stistained- 
by reason of the levy. September 26th, 1876^ 
an adjudication of banki-uptcy against Beis- 
enthal and Henschel was made, and, soon 
after, upon an application to this court, the- 
sheriff was permitted to sell the goods levied 
on, and directed to pay the proceeds to the- 
assignee in bankruptcy, to be held subject to- 
the lien of the execution, if any. [For opin- 
ion of the circuit couit, affirming the um-e- 
ported decree directing the sheriff to pay the- 
proceeds to the assignee in bankruptcy, see- 
In re Beisenthal, Case No. 1,236.] The ac- 
tion brought by the voluntary assignee- 
against the shei'iff was tried in Febinary,. 
1878. The sheriff defended on the gi-ound 
that the voluntary assignment from Beisen- 

^ [Reported by Robert D. Benedict, Esq., and: 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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thai and Henschel to Cohen was fraudulent 
and void as to creditors and a verdict was 
found for the defendant. The sheriff now 
applies, upon petition, asking, by reason of 
the foregoing facts, that he he adjudged enti- 
tled to the proceeds of the sale, under his ex- 
ecution. [Application gi-anted.] 

S. S. Rogers, for sheriff. 
N. Morey, for assignee. 

WALLACE, District Judge. If the volun- 
tary assignment from Beisenthal and Hensch- 
el to Cohen was fraudulent as to the credit- 
ors of the former, inasmuch as the sheriff's 
levj' was made prior to the filing of the peti- 
tion in bankruptcy, the levy conferred a valid 
lien, viz., the right to seize and sell the prop- 
erty under the execution, both as to Cohen, 
the voluntary assignee, and as against the 
assignee in bankruptcy. If the assignment 
was not fraudulent, the title of the property 
covered by it had passed to Cohen prior to 
the levy, and the levy did not confer a lien. 
The assignment was void as to the assignee 
in bankruptcy, and has been so determined, 
not because it was fraudulent as to creditors, 
but because it was made with intent to pre- 
vent the property coming to the possession 
•of the assignee in bankruptcy and from being 
distributed under the bankrupt act [of 1SG7, 
(14 Stat. 517.)] If the sheriff had no lien at 
the time the petition in banki-uptcy was filed, 
he did not acquire one when the assignment 
was set aside, at the suit of the assignee in 
banla-uptcy. The reasons which lead to these 
conclusions are more fullj'- set forth in John- 
son V. Roger, [Case No. 7,408,] and In re 
Beisenthal, [Id. 1,230.] 

The only question, therefore, to be decided 
now, is, whether or not the judgment in 
favor of the sheriff, in the action brought by 
Cohen, the voluntary assignee, whereby it 
was determined that the assignment was 
fraudulent, is conclusive upon the assignee 
in bankruptcy, as an estoppel. Certainly, the 
assignee in bankruptcy, upon setting aside 
the voluntary assignment to Cohen, gets no 
better title to the property than Cohen had. 
He gets what Cohen got and nothing more. 
Now, it has been determined by a court of 
competent jurisdiction that Cohen did not 
have title to the property levied on by the 
sheriff, and that the sheriff acqiiired a valid 
lion upon it by his execution. Upon the rule 
that such a judgment is binding upon privies 
as well as upon the immediate parties to the 
action, the assignee in bankruptcy, whose ti- 
tle is derived through Cohen, is estopped by 
the judgment. 

It is argued, however, that the assignee in 
bankruptcy does not claim under Cohen, but 
by a paramount title and in hostility to him. 
In a general sense, this theory is correct, but 
it is not true as to this particular transaction. 
If it were not for the title of Cohen, the sher- 
iff would have acquired a valid lien by his 
levy, and been entitled to hold the property 



as against the assignee in bankruptcy; be- 
cause he had taken it under execution 
against the owners prior to the institution 
of proceedings in banki'uptcy. The assignee 
in bankruptcy, therefore, has no title except 
that which enures to him through the title 
of Cohen. Cohen was in a position to insist 
that an assignment to him, valid as against 
the execution of the sheriff, stood between 
the title of the judgment debtors and the 
sheriff; and the assignee must affirm this po- 
sition before he can assert any claim against 
the sheriff. As to the sheriff and the prop- 
erty levied on by him, the assignee in bank- 
ruptcy, therefore, claims under Cohen, and is 
in privity with him. 

A decree is ordered, adjudging the sheriff's 
lien valid, and directing the assignee to pay 
over to the sheriff the proceeds of the sale, 
to the extent of the lien. 



Case K"o. 1,236. 

In re BEISENTHAL et al. 

[14 Blatchf. 14G;^ 15 N. B. R 22S.] 

Circuit Court, N. D. New York. Feb. 24, 1877. 

BAXKiirPTCT — Prohibited Traxstees — Volunta- 
ry Assignment — Rights of Assignee in Bank- 
ruptcy — Execution Creditor — Lien — Forjieh 
Judgment. 

1. On the 19th of July, 187G, B. made, in New 
York, a valid voluntary assisnment of all his 
property for the benefit of all his creditors, with- 
out preferences. The assignee accepted the 
triiot and qualified. Afterwards a creditor re- 
covered a judgment against B. in an adverse 
suit, on a debt existing before the assignment, 
and, under an execution thereon, the property 
covered by the assignment was levied on and 
taken possession of by the sheriff. Afterwards, 
and r-n the llth of September, 187G, a petition 
in involuntary bankruptcy was filed against B. 
by creditors, other than the judgment creditor, 
and he was adjudged a bankrupt, and an as- 
signee in bankruptcy was appointed. By agree- 
ment, the property was sold by' the sheriff, and 
he held the proceeds subject to the order of the 
district court in bankruptcy. That court de- 
cided that the assignee in bankruptcy was en- 
titled to such proceeds, to the exclusion of the 
execution creditor: Held, on review, that such 
dct-isiou was correct. 

[Cited in Linder v. Lewis, 4 Fed. 319; Clar- 
idge V. Kulmer, 1 Fed. 402.] 

2. The assignment was void, under the bank- 
ruptcy statute, as against the assignee in bank- 
ruptcy. 

[Cited in Re Frisbee, Case No. 5,129; Re 
Beisenthal, Id. 1,2:^5; Linder v. Lewis, 4 
Fed. 319; Wehl v. Wald, 3 Fed. 93; Adams 
v. Hyams, 8 Fed. 419; Re Pitts, 9 Fed. 
544; Wald v. Wehl, G Fed. 1G9.] 

3. Where an assignment is void as to cre.lit- 
ors, b.v reason of its being made to hinder, delay 
or defraud them, it does not in law oppose an 
obstacle to the enforcement of their legal rights. 

[Cited in Re Croughwell, Case No. 3,440. See, 
also. In re Beisenthal, Id. 1,235.] 

4. But, where such an assignment is valid as 
to the debtor and as to creditors, and is avoided 
by the assignee in bankruptcy, only as having 
been made in contravention of the bankruptcy ' 
statute, no right of any judgment and execution 

^[Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 
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creditor, intervening between the time of such 
assignment and the time of the filing of the pe- 
tition in bauliruptey, can prevail over the su- 
perior right of the assignee in bankruptcy to the 
proceeds of the assigned property. 
[Cited in Re Hull, Case No. 6,857; Re Steele, 
Id. 13,345; Liuder v. Lewis, Id. S.3G2; 
Reed v. Mclntyre, 9S U. S. 513; Re Walk- 
er, Case No. 17,003; Waring v. Buchanan, 
Id. 17,176; Hunker v. Bing, 9 Fed. 280.] 

[On appeal from the district court of the 
United States for the northern disti'Ict of 
New York. 

[In bankruptcy. AppKcation by the judg- 
ment creditors of Solomon Beisenthal and 
Henry Henschel, bankrupts, for the review 
of an order (um-eported) directing the sheriff 
to pay the proceeds of an execution sale to 
the assignee in banki-uptcy. Order affirmed. 
For subsequent opinion directing the return 
of the proceeds to the sheriff, see In re 
Beisenthal, Case No, 1,235.] 

Norris Morey, for assignee in bankruptcy. 
Sherman S. Rogers and E. Carlton Sprague, 
for judgment a-editors. 

JOHjSTSON, Circuit Judge. This is an ap- 
plication to preview the decision of the distiict 
court in banki'uptcy. The material facts are, 
that, on the 19th of July, 1876, the now 
bankrupts made a voluntary assignment of 
all their property for the benefit of all their 
creditors, without preferences, and complied 
in respect to it, with all the provisions of 
the statutes of New York regulating such 
assignments. The assignee accepted the 
ti-ust and qualified as assignee. Afterwards, 
creditors recovered judgments against the 
assignors in adverse suits, upon debts exist- 
ing before the assignments, and executions 
were issued thereon to the sheriff of the 
proper coimty, who levied upon aU the goods 
and merchandise covered by the assignment, 
and took the* same into his actual posses- 
sion. Afterwards, and on the 11th of Sep- 
tember, 1876, creditors of the assignors, 
other than the judgment creditors, filed their 
petition praying that the assignors might 
be adjudged bankrupts. On the 26th of Sep- 
tember, 1876, an adjudication of bankrupt- 
cy was duly had, a warrant issued, and an 
assignee was afterwards duly appointed and 
qualified. Afterwards, upon the stipulation 
of the parties in interest, the property levied 
upon was sold by the sheriff, the proceeds 
to be held subject to the order of the distiuct 
court in banki-uptcy. The questions involv- 
ed were brought before the com-t upon mo- 
tion, and, after heai*ing the parties interest- 
ed, it was decided that the assignment, not 
having been made with intent to hinder, de- 
lay or defraud creditors, contrary to the laws 
of New York, was valid as against the execu- 
tion ci-editors, and that they took nothing by 
the levy made under the executions; but 
that the assignment^ having been made with- 
in three months before the filing of the pe- 
tition against the bankrupts, was void as 
against the assignee in bankmptcy, and that 



he, therefore, was entitled to the proceeds 
of the property, to the exclusion of the ex- 
ecution creditors' claim of priority, and it 
was ordered accordingly. 

That such an assignment is void against 
the assignee in bankruptcy has been long 
held in the courts of the TJnited States, in 
most of the cii-euits. It has been recent- 
ly elaborately re-examined by Judge Em- 
mons, in the sixth circuit, and his opinion is 
so full and able that it scarcely leaves any 
thing material to be added. Globe Ins. Co. 
V. Cleveland Ins. Co., [Case No. 5,486.] All 
the judges in this circuit have repeatedly 
so held. [See Allison v. Loveridge, recent- 
ly decided by Judge Shipman, MS. Feb. 
1877.] - This view receives a strong affirm- 
ative support from the provisions of the act 
of July 26, 1876, (19 Stat 102,) amending 
section 12 of the act of June 22, 1874, <18 
Stat. 178) iD amendment of the bankrupt 
law. That amendment provides, that no 
voluntary assignment by a debtor of all his 
property, inade in good faith, for the ben- 
efit of all Ms creditors, ratably and with- 
out creating any preference, and valid ac- 
cording to the law of the state where made, 
shall, of itself, in the event of his being sub- 
sequently adjudicated bankrupt in involun- 
tary bankruptcy, be a bar to the discharge 
of such debtor. When it is considered that 
the making of such assignment had been 
frequently held to be of itself an act of 
banki-uptcy and to bar a discharge, the im- 
plication is irresistible, from the very nai-- 
ro:w limitation put by this amendment up- 
on the law as understood and administered, 
that, in the judgment of congress, the gen- 
eral interpretation of the law was correct. 
This amendment alters the law only in in- 
voluntary cases, and in them only in the 
single particular, that such an assignment 
of itself, is no longer a bar to a discharge. 
In voluntary cases it is a bar, and in all cases 
it is an act of bankruptcy, and is void as 
against the assignee, according to the in- 
tent of congress as plainly implied from this 
enactment 

The general intent of the bankrupt law 
was not only to administer assets on the 
basis of equality, but to secure that result 
by giving to the creditors, and not to the 
debtor, the selection of the person to be en- 
trusted with their administi-ation, and to 
add the sanctions of the criminal laws of 
the TJnited States to secm-e the results aimed 
at. To permit the administi-ation of the as- 
sets of an insolvent and bankrupt debtor to 
be committed to a trustee of his choice, and . 
thus to reduce the bankrupt law to a mere 
process for discharging a debtor from his 
debts, is quite inconsistent with any fair 
view of tiie pm-pose of this legislation. 

Thus far the com-ts of the United States 



= [From 15 N. B. R. 228. The case of Alli- 
son V. Loveridge is nowhere reported; opinion 
not now accessible.] 
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-■are in substantial agreement. Nor, so far 
as I am informed, is tiiere any disai?i"eement 
in regard to the next proposition. Where an 
assignment is void as to creditors, by reason 
of its being made to hinder, delay or de- 
fraud them, it does not in law oppose an 
obstacle to the enforcement of their legal 
rights. A creditor who has obtained an ex- 
ecution may ti*eat such an assignment as 
void, and levy upon the property transferred 
by it. The bankrupt law does not interfere 
with this right, if exercised prior to the ap- 
plication in bankruptcy for an adjudication, j 
and if the judgment and execution were 
obtained without collusion on the part of the 
debtor, in violation of sections 5021 and 5128 
-of the Revised Statutes. In the case sup- 
posed, the assignment, being fraudulent as 
-against creditors and void, does not so trans- 
fee the property to the assignee as to ob- 
struct their rights, although- good as against 
fhe debtor himself. Their judgments are 
liens upon the assigned real estate, and their 
executions bind the personal property just 
as if no assignment had been made. These 
rights of ci-editors do not grow out of the 
bankrupt law, and in no sense depend upon 
it for their origin or support. The bankrupt 
law, under certain circumstances, defeats 
these rights, but never confers them. 

We now come to a different case, in re- 
spect to which differences of opinion exist 
among the judges of the district courts, and 
upon the decision of which this cause de- 
pends. Here, the assignment was not made 
to hinder, delay or defraud creditors, and all 
the requirements of the laws and statutes of 
the state of New York had been complied 
with in respect to it The title to the as- 
signed property passed, by the assignment, 
to the assignee. No ei'editor, as such, could 
successfully assail it. No judgment or ex- 
ecution, obtained against the debtor after 
the assignment, could bind the property, for 
the plain reason that the title of the debtor 
was gone from him by a transfer valid 
against him and valid against a-editors. 
But, under the provisions of the bankrupt 
acts, (Rev. St. § 5129, and Act June 22, 1874, 
[18 Stat. 180,] § 10,) a right was conferred 
upon an assignee in bankruptcy of such 
an assignor, to avoid such an assignment, 
provided it was made within six months 
before the filing of the petition for an adju- 
dication of bankruptcy in a voluntary case, 
or within three months in an involuntary 
case, and provided, also, that the other req- 
uisites pointed out by the statute existed. 
The right thus given was to recover the prop- 
erty, or the value of it, as assets of the bank- 
rupt The title of the assignee in general 
relates back only to tlie commencement of 
the proceedings in banki'uptcy, but, in the 
pax-ticular cases of transfers made void as to 
him, Tiis title relates back to the time of such 
transfers. The substantial question is, 
whether, under these provisions of the law, 
-creditors by judgment and execution ob- 



tained after the assignment, having, by rea- 
son of it, no lien upon or right in the as- 
signed property, are to be let in to intercept, 
and take precedence of, the right of an as- 
signee in banki-uptcy to the property or its 
value, when he exercises his right to avoid 
the assignment and to recover the propertj-. 
Upon this question the opinion and decision 
of Judge Wallace against the claim of the 
judgment creditor is given in Johnson v. 
Rogers, [Case No. 7,408.] In IMacdonald v. 
Moore, [Id. 8,763,] Judge Blatehford reaches 
a different conclusion, and each of these 
learned judges has stated the arguments and 
considerations which led him to his con- 
clusion. Between these conflicting views the 
controlling and decisive consideration seems 
to me to be that which Mr. Justice Story 
puts forward as the ground of his judg- 
ment upon a similar question under the 
bankrupt act of 1841, [5 Stat. 440,] in the 
ease of Everett v. Stone, [Case No. 4,577.] 
He says, in substance, that tlie judgment 
creditors cannot avail themselves of a fraud 
under the bankrupt act, to defeat the very 
policy of the act itself. That policy is, equal 
disti-ibution among creditors, -yirough the 
agencies of the bankrupt law. To avoid the 
assignment as in conflict with that policy, 
and, as a consequence, to allow particular 
creditors to intercept the fruits of avoiding 
it, and thus prevent equal distribution, would 
be bontradictory, and would subvert the 
whole laudable pxu:pose of the bankrupt 
act, so far as creditors are concerned. These 
considerations were overlooked in McLean 
V. Meline, [Case No. 8,890,] where it was 
assumed, rather than adjudged, that, if an 
assignment could be avoided under the bank- 
rupt act, the necessary consequence was that 
judgment creditors would be let in to claim 
according to their priorities, in preference 
over the assignee in bankruptcy. 

The acts of the assignee in banki-uptcy do 
not enure to increase the rights of the judg- 
ment and execution creditors. Dodge v. Shel- 
don, 6 Hill, 9; Seaman v. Stoughton, 3 Barb. 
Ch. 344. When the assignee recovers the 
property, he takes it as the debtor had it at 
the time of the act which the assignee avoids, 
so far as creditors of the debtor are con- 
cerned. Avoiding the transfer in favor of 
the assignee in bankruptcy does not revest 
the property in the debtor, but vests it di- 
rectly in the assignee, who takes it by vir- 
tue of the statute. The transfer by the debt- 
or, good against him, and good against his 
creditors, prevents any lien by subsequent 
judgment or execution. Upon the propei-ty 
so situated the statutory transfer to the 
assignee in bankruptcy operates directly, and 
cannot be subjected to the liens of interven- 
ing judgments and executions without over- 
throwing both the language and the policy 
of the bankrupt act in its most vital provi- 
sions. I am, therefore, of opinion that the 
order of the district court under review was 
correct, and should be affirmed. 
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3E.TANDIO, (UNITED STATES v.) See Case 
No. 14,5(il. 



Case No. 1,S37. 

In re BELCHER. 
3.2 Ben. 4G8; 1 N. B. R. G66, (Quarto, 202.)] * 
JDistrict Coui't, S. D. New Xork. June 22, 186S. 

3AXKKUPT0T — OkIGISAL JURISDICTION — PlAOB OF 

Filing Petition. 

Where a merchant, who has resided in New. 
"York city for more than twenty years, failed in 
Jtiusiuess, sold his residence in that city, and re- 
moved his family to New Jersey, and they there- 
.4ifter resided there upon some property belong- 
ing to his wife, while he engaged as a clerk with 
Ills successors in business, and continued so 
till the filing of his petition in bankruptcy, two 
^^ears after: SclJ, that his petition was proper- 
Jy filed in the southern district of New York. 

[See In re Little, Case No. 8,391; In re Wat- 
son, Id. 17,272.] 

In bankruptcy. 

[Piatt, Gerrard & Buckley, for bankrupt 
IVilliam K. Belcher filed his petition and 
■schedules in bankruptcy, on the 19th day of 
February, 1868, and was duly adjudged a 
"bankrupt His petition set forth that he 
Iiad done business and had a place of busi- 
ness in the southern district of New York, 
i:or more than six months next immediately 
lireceding the filing of the petition, but set 
^orth no place of residence. The petitioner 
had carried on business and resided in the 
-city of New York for more than twenty 
years prior to June, 1866. In the month of 
-June in that year, he failed in business, and 
made a general assignment lor the benefit 
-of his a'editors. He sold out his residence 
in the city of New York, and retired -with his 
family to New Jersey, where they now re- 
■side upon some property which belonged to 
the separate estate of his wife. Immediate- 
ly after his assignment he engaged as a 
-clerk, upon a yearly stated salary, with his 
successors in business, and has ever since con- 
-tinued with them as such clerk upon such 
salary. All the partners of petitioner, ex- 
-cept one, were, and now are, residents of 
the city of New York, and have obtained a 
-discharge in bankruptcy in the southern dis- 
trict The petitioner's creditors are, 212 In 
number, of whom 170 are merchants carr-y- 
ing on business in the city of New York. 
Under these circumstances, it is submitted 
-that the petition is properly filed in the south- 
-em district of 'New York.] = 

[By L T. Williams, Register: Entertaining 
no doubt that the petition is well filed in 
this district, I am reluctant to submit the 
-question to the com-t, as it seems to me that 
^any decision of it would be exti'ajudicial. 
But as my Brother Ketchum has submitted 
:a similar point (perhaps it arose in a differ- 

^ [Reported by Robert D. Benedict, Esq., and 
Tiere reprinted by permission. The opinion and 
statement are reprinted from 1 N. "B. R. 666, 
«<Quarto, 202,) by permission; the report in 
j2 Ben. 468, being more condensed in form.] 

- [From 1 N. B. R. 6G6, (Quarto, 202.)] 



ent manner), I do not feel at libeiiy to de- 
cline to do so, as the party is urgent to have 
it done. I feel whoUy incapable of adding 
anything to what must have already been 
urged or suggested itself to the comrt upon 
the subject in the former cases that have 
been submitted.] ' 

[BLATCHFORD, Disti-ict Judge. The pe- 
tition was properly filed in this court The 
derk will certify this decision to the register, 
Isaiah T. Williams, Esq.] * 



BELCHER SILVER MIN. CO., (KIELLEY 
T.) See Cases Nos. 7,760, 7,761. 

BELCHER SILVER MIN. CO., (KNARES- 
BOROUGH V.) See Case No. 7,874. 



Case ]Sro. 1,238. 

In re BELDEN et al. 

[4 Ben. 225.]^ 

District Court, S. D. New York. June Term, 
1870. 

ExTENuixG Time to Oppose DiscnAROE — Exam- 
ination OF Bankrupt — Standing in Court. 

Creditors of a bankrupt, against whose claim 
a protest had been filed by the bankrupt, ap- 
plied to tlie register, on a petition making alle- 
gations of fraud in the bankrupt's proceedings, 
for an order directing the examination of the 
bankrupt, and of witnesses, and extending the 
time to show cause against the discharge till 
after such examination. The register declined 
to grant the order, because the creditors had 
no standing in court: Held, that the register, 
under section 26, [14 Stat 529,] should have 
made the order prayed for, and that the time to 
show cause against the discharge ought to be 
extended till the examination was concluded. 

[Cited in Re Jacobs, Case No. 7,160. See. 
also, In re Ray, Case No. 11,589; In re 
Thompson, Id. 13,935.] 

In bankruptcy, A petition was presented 
to the register, in this case, by Harris C. 
Pahnestock, a member of the firm of Jay 
Cooke & Co., ci'editors of [William Belden 
and George W. Hooker,] bankrupts, setting 
forth that the bankrupts, by collusion with 
some of their creditors, and by wrongfully 
protesting against the claims of others, in- 
cluding that of the petitioner's firm, had pro- 
cm-ed the election of an assignee who, also, 
was in collusion with them; that the sched- 
ules attached to the petition were false; that 
fraudulent preferences had been made by the 
bankrupts; and that the proceedings through- 
out had been fraudulently conducted, with in- 
tent to prevent honest creditors from inves- 
tigating the affairs of the banla-upts, and pre-" 
paring to oppose their discharge. The peti- 
tion prayed for an order of examination of 
the banlcrupts, the assignee, certain of the 
creditors, and some other persons, as wit- 
nesses, and, also, for an order extending the 

* [From 1 N. B. R. 666, (Quarto, 202.)] 
^ [Reported by Robert D. Benedict, Esq., anrl 
here reprinted by permission.] 
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time to oppose the discbarge of the bankrupts 
until such examination could be made. 

The register declined to grant the order, 
but certified the question to the coux-t, stating 
that he should grant the order of examina- 
tion at once, were it not for decisions of the 
court, to the effect, that, where the claim of 
a creditor has been protested against, such 
creditor has no standing in court imtil the 
claim has been adjudicated on, citing Adams' 
Case, [Case No. 39;] G Int. Rev. Kec. 28, 127, 
223; [In re Baum, Case No. 1,110; In re Pat- 
terson. Id. 10,81 Jr; In re iletcalf, Id. 9,494;] 
2 N. B. E. 76, 109, [In re Brandt, Cases Nos. 
1,812 and 1,813;] following which, as he said, 
he held that the petitioner was not entitled 
to the order asked for, but would be the mo- 
ment his claim was substantiated as a claim; 
and that the praj-er of the petition for an ex- 
tension of the time to show cause why the 
bankrupts should not be discharged, coidd 
only be heard on the return day of the order 
to show cause before the register. 

[For opinions rendered at subsequent hear- 
ings, see Cases Nos. 1,241 and 1,239.] 

Charles D. Burrill, for petitioner. 

BLATCHFORD, Disti-ict Judge. On the 
petition, it is proper that the register, acting 
as the court, should, under section 26, [Act 
1867, (14 Stat. 529,)] make the order prayed 
for, there being power to make such order at 
all times, "without any application;" and the 
time for showing cause against the discharge 
ought to be extended from time ta time by 
the register, imtil the examinations of the 
bankrupts and the other witnesses are con- 
cluded, the whole matter being subject to 
regulation by the register and the com't, as to 
the use of reasonable diligence. 



Case Ho. 1,239. 

In re BELDEN. 

[5 Ben. 476; * 6 N. B. R. 443.] 

District Court, S. D. New York. Jan. 27, 1872. 

Stay of Puoceedings against Bankutipt — Ujt- 

llEASOXABLE DeLAY — PrTITION OF REVIEW. 

A bankrupt filed his petition in bankruptcy 
October 30th, 1869. In June, 1871, M. & Co., 
creditors, eommeneed a suit against him in a 
state court, to recover for goods sold to him in 
September, 1869. In October, 1871, on the 
bankrupt's petition, an order was made that M. 
& Co. might take judgment in their suit, and 
that further proceedings therein be stayed, to 
await the determination of the question of his 
discharge in bankruptcy. The judgment was 
entered on October 20th, 1871. After the lapse 
of three months, JI. & Co. applied to have the 
stay set aside, on the ground that there had 
been unreasonable delay on the part of the 
bankrupt, in endeavoring to obtain his discharge. 
It appeared that, prior to the commencement of 
the creditors' suit, the bankrupt has made ap- 
plication for his discharge; that controversies 
had arisen in the proceedings, and, among oth- 
ers, as to whether certain other creditors had 

'^ [Reported by Robert D. Benedict, Esq.., and 
here reprinted by permission.] 



so proved their debts as to authorize them to- 
contest the application for discharge, which 
questions, having been certified by the court, 
were decided by the court in October, 1870, and 
that, on November 17th, 1870, the bankrupt 
presented a petition of review to the circuit 
judge, praying a review and reversal of that de- 
cision, and obtained an order to show cause 
why the prayer of the petition should not be 
granted, returnable on November 19th, 1870, 
with a stay of all proceedings under the order 
sought to be reviewed. The petition of review 
had not, by January, 1872, been brought to a 
hearing. Edd, that the order of the circuit 
judse stayed the granting of a discharge; that, 
as the bankrupt showed no reason for the delay 
in bringing the petition of review to a hearing, 
there had been unreasonable delay on his part 
in obtaining his discharge, within the meaninsr 
of the 21st section of the bankruptcv act [of 
1867, (14 Stat. 526,)] and that the stay of M. 
& Co.'s proceeding on their judgment must be 
vacated. 

[In bankruptcy. Application of L. Marcotte 
& Co., creditors of William Belden and 
George W. Hooker, bankrupts, to dischax-ge 
an order of stay for unreasonable delay by 
the bankrupts in endeavoring to obtain a 
discharge. Granted.] 

Hugh Porter, for L. Marcotte & Co. 
H. E. & C. B. Stoughton, for bankrupt. 

BLATCHPORD, District Judge. The peti- 
tion for adjudication in this ease, a volun- 
tary one, was filed on the 30th of October, 

1869. The adjudication was made on the 
1st of November, 1869. On the 12th of May, 

1870, the bankrupt filed his application for a 
discharge. Between the 1st and the 8th of 
September, 1809, the fii-m of L. Marcotte & 
Co. delivered to the bankrupt fui-nitm'e and 
merchandise to the amount of $2,435. On 
the 15th of Jime, 1871, they commenced an 
action against him in a state court, to re- 
cover tlie said sum. He appeared in the suit,, 
and served a verified answer, denying that 
he had ever bought or received the property, 
or was indebted to the plaintiffs in the suit 
in any sum. Thereupon, they obtained an 
order to examine him, as a party, before 
trial, which order was served on him. Ho 
then served an offer in writing to allow judg- 
ment to be entered against him for the $2,435, 
with interest and costs, and the offer was ac- 
cepted. On the 17th of October, 1871, he pre- 
sented to this courts a petition verified by him 
on the 16th, setting forth that the indebted- 
ness to L. Marcotte & Co. arose prior \o the 
presentation of the petition in bankruptcy, 
and was a provable debt, and praying that 
they might take judgment for the amoimt 
claimed, with costs, and that all fm*ther pro- 
ceedings in the action might be stayed to 
await the determination of this court on the 
question of his discharge from his debts. An 
order to that effect was made by the cotu't on 
the 17th of October, 1871. The judgment was 
entered in the state comrt on the 20th of Oc- 
tober, 1871. The debt has never been proved 
in bankraptcy. L. Marcotte & Co. now apply 
to this court to discharge the order of stay, 
on the gi'ound that there has been unreasona- 
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ble delay on the part of the bankrupt in en- 
deavoring to obtain his discharge. 

On the filing of the application for a dis- 
charge, an order of hearing was made, re- 
turnable June 9th, 1870. Prior to that day, 
and in May, 1870, orders had been made re- 
feiTing to the register, for investigation, on 
the application of the assignee, certain claims 
of S.. K. Jacobs, William Reed, Charles T. 
Yerlcs, Junior, and Jay Cooke & Co., as cred- 
itors, proofs of which claims had been post- 
poned by the register, prior to the meeting 
for the election of an assignee. On the 8th of 
June, 1870, Jay Cooke & Co. applied to the 
register for an order to examine the bankrupt 
and the assignee and others, to enable Jay 
Cooke «& Co. to file specifications against the 
discharge. On the 9th of June, 1870, Reed 
and Yerks filed specifications against the dis- 
charge. On that day the banlirupt objected, 
before the register, to the application of Jay 
■Cooke & Co. and to the specifications of Reed 
and Yerks, on the gi*ound that they had not 
proved their debts, and had no standing in 
court, and could not be permitted to show 
cause against a dischai-ge. A motion before 
the register, on that day, by Jay Cooke & 
Co., to adjourn the hearing on the applica- 
tion for a discharge, was opposed by the 
bankrupt on the same grounds, and on the 
further groimd, that no such examination as 
Jay Cooke & Co. had applied for could be 
allowed, to enable a party to make and file 
specifications. The motion was denied by the 
register, on the gi-ound that Jay Cooke & Co. 
had not proved then: debt, but their daim 
had been referred to him for investigation, 
and no proceedings had been had on such ref- 
erence. This decision of the register was, at 
the request of Jay Cooke & Co., certified to 
this court. This com't held = that the register 
had power to adjom-n the hearing until after 
the investigation into the disputed claims 
should be had. Thereupon, the hearing on 
the discharge was adjoui-ned to the 23d of 
June, 1870. 

On the 16th of June, 1870, Jay Cooke & 
Co. had subpoenaed the assignee to appear 
before the register, claiming the right to ex- 
amine him in relation to the validity of a 
claim of his which had been proved. To 
this the bankrupt and. the assignee objected, 
before the register, on the ground that Jay 
Cooke & Co. had not proved then; debt and 
had no "standing in court. Jay Cooke & Co. 
alleged, in reply, that they had filed with the 
register, on the 23d of Slay, 1870, a deposi- 
tion in proof of their debt, which had been 
certified by the register in the usual form. 
This was denied, and it was alleged that 
protests and affidavits against the claim of 
Jay Cooke & Co., made by creditors who had 
proved their debts, had been filed with the 
register on the 11th of May, 1870. The reg- 
ister sustained the objections made by the 
bankrupt and the assignee, and, at the re- 
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CLuest of Jay Cooke & Co., the decision was- 
certified to this com*t. 

On the 9th of June, 1870, Jay Cooke & Co.^ 
Ralli & Fachiri, and G. H, & H. Redmond 
filed with the register their protests against 
the claims of thirty-three ereditoi's who had 
proved their debts before the first meeting 
of creditoi-s. These protests were objected 
to by the banki-upt and the assignee, on the- 
ground that the protestants had not proved 
their debts and had no standing in court. 

On the 23d of June, 1870,. the day of the- 
adjom-ned hearing on the discharge, the said 
protestants moved for an adjournment till 
June 30th, 1870. This motion was opposed 
by the bankrupt, on the ground that the 
claims of the said protestants had not been 
proved, and that Jay Cooke & Co. "had taken 
no steps to prove then- claims under the 
order of reference to the register, but had re- 
fused, on a reqiiirement to that effect made 
by the register, to do so, and that all the 
creditors who had proved their debts, being 
a majority in number and value of all tht? 
creditors, including those in controversy, had 
signed a wiitten consent to the discharge, 
and that the bankrapt had, in an other re- 
spects, complied with the law, to entitle him- 
self to a discharge. The register decided 
that he would not adjourn the hearing. 
Thereupon, at the request of the said prot- 
estants, the decision was certified to this 
court, and the pcipers touching the subject, 
including the specifications filed by Reed and 
Yerks, were transmitted to this court 

On the 3d of July, 1870, Jay Cooke & Co. 
and Jacobs filed specifications against a dis- 
charge, which were transmitted to this court. 
The decision of the register aa to the right 
of Jay Cooke & Co. to examine the assignee 
as to his debti and the decision of the regis- 
ter refusing further to adjourn the hearing 
on the discharge were reviewed by this 
court,' on a hearing, in October, 1870. It 
held tliat the claims of Jay Cooke & Co. were 
duly proved on the 23d of May, 1870; that 
the claim of RaUi & Fachiri ought to Iiave 
appended to it the certificate of the commis- 
sioner before whom it was taken, tliat it 
was satisfactory to him, and, if such certifi- 
cate was procured, the claim would be filed 
nunc pro tunc as of the 1st of June, 1870, 
and would be regarded as having been duly 
proved at that time; that Jay Cooke & Co. 
were entitled to an order of examination,, 
under section 26th of ^le act, according to 
form No. 45; that the assignee was bound 
to answer the questions put to him, sO' far 
as they related to any matter of examination 
specified in section 2Gth; that the case would 
stand for hearing, as to the question of dis- 
charge, on the specifications of Jacobs, Jay 
Cooke & Co., Reed and Yerks; and that any 
party might take testimony thereon before 
the register. 
On the 17th of November, 1870, the bank- 
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rupt preseutod to tlie cii'cuit judge a peti- 
tion setting fortli tlie foregoing proceedings, 
and tliat he was aggi'ieved liy the decisions 
of the court, and praying the circuit judge to 
review and reverse such decisions. The cir- 
cuit judge gi'anted leave to file the petition, 
and made au order requiring Jacobs, Jay 
Coote & Co., Yerks'. Reed, and Kalli & 
Fachiri to show cause before him on the 19th 
of November, 1870, why the prayer of tne 
petition should not be gi-auted, and directing 
that, in the mean time, and until the hear- 
ing and determination of the motion on the 
order, all proceedings under the orders of 
this coui-t herein should be suspended. 

This order stays all proceedings towards 
a hearing on the specifications against a dis- 
charge, and stays such hearing, and, conse- 
quently, stays the granting of a discharge, 
so long as a decision is not made by the cir- 
cuit judge on a review of the decisions of this 
coiirt a review of which is asked. But, the 
21st section of the act provides, that proceed- 
ings to collect a px'ovable debt shall, on the ap- 
plication of the bankrupt, be stayed, to await 
the determination of the court in bankruptcy 
on the question of the discharge, provided 
tliere be no unreasonable delay on the part 
of the bankrupt in endeavoring to obtain his 
discharge. L. Mareotte & Co. are not par- 
ties to the petition of review pending before 
the cu'cuit judge. They can do nothing to 
further a decision on such petition, except to 
make this application to discharge the order 
of stay granted against them. It is not 
shown by the bankrupt why the petition of 
review has not been decided, or whether it 
has over been brought to a hearing, and, if 
it has not, that the failmre has been through 
no fault of his, or what efforts he has made 
to have a hearing. It is stated In the pe- 
tition of Lf. JMarcotte & Co., that the bankrupt 
is amply able to pay their claim in full. This 
is not denied by the bankrupt. Of course, 
lie can pay it only out of means acquii-ed 
since the petition in bankruptcy was filed. I 
think the unexplained delay since November, 
1870, on the part of the bankrupt, in pro- 
curing a decision on his petition of review, 
is an unreasonable delay on his part in en- 
deavoring to obtain his discharge, within the 
intent and meaning of the 21st section. The 
2d section provides that the jurisdiction by 
petition of review may be exercised by the 
-circuit court, or by any justice thereof, in 
term time or vacatittn. . It would be great 
injustice to permit an order of the circuit 
judge, which shows on its face that he con- 
templated a stay of only two days till the 
hearing of the petition of review, and which 
has now been allowed by the bankrupt to 
remain as an obstruction for fourteen months, 
and has operated against L. Mareotte & Co. 
for three months, to remain any longer as 
an obstacle to their proceeding to endeavor to 
collect their claim out of any property which 
the bankrupt has acquired since his petition 
in bankruptcy was filed. 



So much of the order of October 17th, 1S71, 
as operates as a stay of the proceedings of 
L. Mareotte & Co. on their judgment, is va- 
cated. 



Case No. 1,240. 

In re BELrDEN. 

[2 N. B. R. (1874,) 42, (Quarto, 14;) ^ 2 Am. 
Law Rev. 771; 15 Pittsh. Leg. J. 547.] 

District Court, D. California. 

BANKRUrTCT — PjtEFEREXCES — IXTEXT. 

The property of a debtor being attached by a 
hostile creditor, without his knowledge, and he 
[having] omitted to have himself adjudged a 
voluntary bankrupt: Held, that the omission 
had no retrospective intent on the previous 
taking of the property, and could not "supply 
the intent to give a x^reference." 

[Cited in Beattie v. Gardner, Case No. l,19o.] 

[In bankruptcy. Application by Francis 
O. Belden, a bankrupt, lor a discharge. 
Creditors object. Objection overruled.] 

In this case the banlcrupt having applied 
for a discharge, the creditors' counsel object- 
ed on the ground that Belden. had brought 
himself within the meaning of the twenty- 
ninth section of the bankx-upt act of 1867, 
114 Stat. 531,] which forbids the discharge 
to be granted in cases where the bankrupt 
has, within fou." months before the com- 
mencement of proceedings, procured his prop- 
erty to be attached, &c. It appeared that 
the attachment had been made without his 
knowledge or consent, by a hostile creditor. 
But it was contended, on the part of the 
creditors, that Belden came within the mean- 
ing of the clause, by having subsequently 
omitted "to procure himself to be adjudged 
a voluntai-y bankrupt." But THE COURT 
(HOFFMAN, Disti'ict Judge) decided that 
this omission "could have no retros^poetivo 
intent on the previous taking of the proper- 
ty," and coxdd not "supply the intent to give 
a preference, which is an essential ingi-e- 
dient in the act of bankruptcy, and which, 
when the property was taken, had no exist- 
ence." 



Case 3Sro. 1,241. 

In re BELDEN et al. 

[4 N. B. R. 194, (Quarto, 57.)] » 

District Court, S. D. New York. Oct. 19, 1870. 

Baxkuuftcy — Rights of Creditors — Oi!ni;ii for 
Examination. 
"Where creditor's claims have been protested 
against, if duly proved, the creditors represent- 
ing tiiose claims will be entitled to au onler 
according to form No. 45, under section 20. 
[Act 18G7, (14 Stat. 529.)] 

In bankruptcy. 

I, John Fitch, one of the registers of this 
com't, before whom the proceedings in the 
matter [of William Belden and George W. 

^ [Reprinted from 2 N. B. R. 42, (Quarto, 14,) 
by permission.] 
* [Reprinted by pernusslon.] 
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Hoolcer, bankrupts] are noT7 pending, do 
liereby certity that on the 16th day of June, 
1870, at 12 o'clock m., personally appeared 
at my office, No. 44 Wall street, in the city 
of New York, Josiah H. Burton, assignee 
and a'editor of the estate of said bankrupts, 
pursuant to an order and summons issued by 
me on the 10th day of June, 1870, upon the 
application of J. E. Burrill, attorney for Jay 
Cooke & Co., creditors, wliose claim has been 
protested against. L. B. Clark appeared as 
counsel for the bankrupts; C. B. Stoughton 
as counsel for the assignee and various cred- 
itors who have duly proved their debts; J. 
E. Burrill as counsel for Jay Cooke & Co., 
and Gutman & Thomson for G-. H. H. Red- 
mond, and Rulli and Fachiri, creditors, whose 
claims have been protested against. That 
the proceedings which took place before me 
on the said 16th day of June, 1870, fully ap- 
pear by the stenogi*a,pher's minutes which 
are hereto prefixed; that copies of the re- 
spective papers requested by counsel to be 
certified to this coiu't, and the statement of 
facts and the points presented to me by C. 
B. Stoughton, of coimsel for assignee, and 
J. E. Bun-ill, of counsel for Jay Cooke & Co., 
are also hereto prefixed. 

The question raised by the counsel for the 
<a.-editors and assignee, C. B. Stoughton, and 
by the counsel for the bankmpts, L. B. Clark, 
is simply this: Have Jay Cooke & Co. and 
the other creditors whose claims have been 
protested against, any . standing in court, 
their claims not having been proved in ac- 
cordance with the rules and practice of this 
■court? I liold, as a matter of law: First. 
That they have not duly proved their claims. 
Second. That they are not entitled to an or- 
der, according to form No. 45, under section 
26. Third. That the witness is not bound 
to answer the questions put to him until Jay 
■Cooke & Co., etc., etc., shall have duly proved 
their claim, and when such claims shall have 
been duly proven according to law, and 
when so proven, filed, and become a record of 
the court, then, and not tiU then, the ques- 
•tion must be answered. 

The proceedings of Jay Cooke & Co., etc., 
■etc., are premature, irregular, and void. The 
bankrupts or any creditor may object to 
them. The authorities applicable to this 
question are enmnerated in my certificate, 
.attached to the certificate of the proceedings 
which took place before me on the retm-n 
day of the order, to show the caxise why 
the said bankrupts should not be discharged, 
and the adjourned retui-n day of said order, 
filed in the office of the clerk of this court 
on the 2Sth day of June, 1870. 

[For opinion at a prior hearing, see Case 
No. 1,238; and, for history of case and opin- 
ion at subsequent hearing, see Id. 1,239.] 

BLATOHFOIID, District Judge. The claim 
•of Jay Cooke & Co. was duly proved, and the 
proof of it must be filed nunc pro tunc as of 
tthe 23d of May, 1870. 



The proof of the claim of Rulli and Fachiri 
ought to have had appended to it the cer- 
tificate of the commissioner before whom it 
was taken, that it was satisfactory to him. 
If such certificate is procm'ed, the proof must 
be filed nunc pro tunc as of the 1st of June, 
1870, and the claim will be regarded as hav- 
ing- been duly proved at that time. 

Jay Cooke & Co. are entitled to an order ac- 
cording to form No. 45, under section 26, 
[Act 1S67, (14 Stat. 529.)] The witness was 
bound to answer the questions put to him, 
so far as they related to any matter of ex- 
amination specified in section 26. The clerk 
will certi:^ this decision to the register, John 
Fitch, Esq. 



Case No. 1,S42. 

BELDEN et al. v. SMITH et aL 

[16 N. B. R. (1878,) 302.] ^ 
District Court, N. D. New York. 

I BANKRUPTCr — VOLUXTART ASSIGNMENT — TiTLE OP 
ASSIGSEB IN BaSKKUPTOT — LlEN OF FORMER 

Judgment— Cloud on Title. 

1. A judgment recovered after the making of 
a general assignment for the benefit of credit- 
ors, without preferences, and valid by the laws 
Of the state where it is made, creates no cloud 
upon the title to property transferred by the 
assignment, although such assignment be sub- 
sequently set aside upon the application of an 
assignee in bankruptcy. 

[Cited in Wehl v. Wald, 3 Fed. 93. See, also. 
In re Beisenthal, Case No. 1,236.] 

2. Until a general assignment for the benefit 
of creditors has been set aside, the title to 
property embraced in it remains in the assignee; 
it does not vest in the assignee in bankruptcy 
by the mere force of an adjudication and his 
appointment as assignee. 

[In equity. Bill by James J. Belden, as as- 
signee in bankruptcy of Munroe, against 
Moses Smith and others, to remove a cloud on 
title. Defendants demur. Demmrrer sus- 
tained.] 

George Doheny, for complainant. 
Warren F. Miller, for defendant Smith. 

WALLACE, JDistrict Judge. The main 
question raised by the demurrer to the bill is 
whether the judgment of the defendant Smith 
is a cloud on the title to real estate. The bill 
alleged that after Muni'oe had executed a gen- 
eral assignment of all his property in ti-ust 
for the benefit of his creditors, without pref- 
erences and pm'suant to the laws of New 
York, to the complainant, after complainant 
had acquired the ti-ust, the defendant Smith 
recovered a judgment against Munroe, and 
docketed it in the county where certain real 
estate was situated, which had been owned 
by Mimi'oe, and conveyed by him under the 
assignment to complainant. The bill then 
proceeds to allege that after this judgment 
was docketed, proceedings in bankruptcy 
were instituted imder which Munroe was ad- 
judged a bankrupt, and the complainant was 
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solectecl and qualified as assignee in bank- 
ruptcy of JIum-oe, and that thereafter the 
complainant as assignee in banliruptcy con- 
veyed said real estate, and agreed -with the 
purchaser to remoye the apparent lien of 
Smith's judgment. Then follow general alle- 
gations to the effect that the general assign- 
ment to complainant is contrary to the sph'it 
and provisions of the "act of congi-ess to es- 
tablish a uniform system of bankx-uptey, etc.," 
[March 2, 1867, (14 Stat. 517,)] that the com- 
plainant is embarrassed by the judgment of 
Smith, and that Smith refuses to remove the 
cloud from complainant's title. 

Without discussing the question -whether 
complainant, after having conveyed the real 
estate, has such an interest as will enable him 
to maintain an action to remove a cloud upon 
the title, it is clear the complainant cannot 
maintain this bill. It is well settled that a 
general assignment in tiiist for creditors, 
without preferences, and valid by the laws' of 
the state where it is made, though it may be 
set aside in favor of an assignee in bank-' 
ruptey, as contrary to the provisions of the 
bankrupt act, is effectual and valid until so 
set aside; and the grantee in trust takes good 
title to the property conveyed as against ev- 
ery one but an assignee in bankruptcy. And 
it is the settled law in this eom-t that a per- 
son recovering a judgment after such an as- 
signment has been made and accepted, ac- 
quires no lien upon the property transferred 
by the assignment, although the assignment 
be subsequently set aside upon the applica- 
tion of an assignee in bankruptcy. 

The complainant's case then stands precise- 
ly as though he were seeking to remove as a 
cloud on his title a judgment recovered 
against a former owner of real estate, after 
such owner had parted with his title by a 
valid conveyance. No authority can be found 
sanctioning such an action. The judgment is 
not in any legal sense a cloud upon the title. 
If the bill had alleged that the assignment in 
trust was void for any reason as against the 
judgment, a different question woidd be pre- 
sented. The only purpose which such an ac- 
tion as this could subserve would be to cor- 
rect an apparent defect in an abstract of title, 
and that end could be much more easily ac- 
complished by means of a conveyance by 
complainant as assignee under the general as- 
signment to the pm-chaser. In fact, it is 
difficult to see how the pui-chaser can acquire 
any title to the land except by such a convey- 
ance. The title did not vest in the complain- 
ant as assignee in bankruptcy by the mere 
force of an adjudication of bankruptcy and 
the appointment of complainant as assignee. 
Until the general assignment shall have been 
set aside as void as against complainant as 
assignee in bankruptcy, the title remains in 
complainant as assignee under the general 
assignment. Whether an action would lie 
by a complainant as assignee in bankniptcy 
against himself as a defendant as assignee 
under a voluntary assignment, upon the the- 



ory that the voluntaiy assignment was void 
as conti-ary to the terms of the bankrupt act, 
it is not necessary to discuss. The difficul- 
ties in the way of such an action are suffi- 
cient to attest to the great impropriety of 
selecting as an assignee in banlvi'uptcy one 
who may be called upon to bring an action 
against himself to invalidate a conveyance 
to which he has been a party. 



Case JSTo. 1,243. 

BELDING at al. v. TURNER. 

[S Blatchf. 321; 4 Fish. Pat. Cas. 446.] * 

Circuit Court, D. Connecticut, ^^pril 20, 1S71. 

Patents fok Invcxtioxs — License to PARTsnn- 

snip— Injunction for Infringement. 

A. licensed the- firm of H. & Co., of New .Ter- 
sej', for the sum of one thousand dolhxrs, to use 
a patented invention "for the purpose of mauu- 
facturing a quantity of silli:, not exceeding one 
liuadved pounds per week," during the term of 
the letters patent. The firm of H. & Co., 
which consisted of two members, H. & L., was 
subsequently dissolved, L. assigning all her in- 
terest to H. H. subsequently transported the 
machine to the works of the defendant, in Con- 
necticut, where he used it, under an agreement 
with him, in the manufacture of the quantity 
of silk named in the license. The owners of 
the patent having moved to enjoin the use of 
the machine, under these circumstances, an in- 
junction was refused. 

[Cited in Montross v. Mabie, 30 Fed. 238.] 

[See note at end of case.] 

[In equity. Motion by Milo M. Belding 
and others for a provisional injimction to ro- 
sti-ain Phineas W. Turner from infringing 
letters patent No. 42,153, gi-anted April .">, 
1SG4, to Goodrich Holland and J. E. Atwood, 
for an "improvement in the manufactm-e of 
sewing siUi." Denied.] 

Charles B. Perkins, for plaintiffs. 

Alvin P. Hyde, for defendant 

SHIPMAN, District Judge. This is a mo- 
tion for a preliminary injunction, founded 
upon an ordinary bill in equity, seeking to 
resti-ain an alleged infringement of the plain- 
tiffs' patent, and to obtain an account, to 
gether with accompanying affidavits. That 
the device covered by the plaintiffs' patent 
is in use in the defendant's manufacturing 
establishment, with his consent, is not de- 
nied. He seeks to justify that use by the 
following facts: 

On the 3d of February, 1866, the then owners 
of the patent in question executed a written in- 
strument under seal, which, after reciting tlie 
issue of the patent to the inventors thereof, 
and tliat "Messrs. Howarth & Co., of Ho- 
boken, state of New Jersey, are desU-ous of 
acquh-ing a license to use said invention to 
a limited extent," proceeds as follows: "Now 
this indenture witnesseth, that, for and in 
consideration of the sum of one thousand 
dollars to us in hand paid, the receipt of 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, aiid Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
Syllabus taken from Fish. Fat. Cas., and opin- 
ion from Blatchf.] 
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Avbieh is hereby acknowledged, we hereby 
jjnmt unto the said Howarth & Co. the right 
to use the aforesaid invention for the pur- 
pose of manufactiu'ing a quantity of silk, 
not exceeding one hundred (100) pounds- per 
week, during the term for which said letters 
patent are granted." At the time this instru- 
ment was executed, the firm of Howarth & 
Go. consisted of Horatio Howarth and Ann 
E. Leigh. On the 3d of September, 1SG7, the 
firm of Howarth & Co. was dissolved by 
mutual consent, Leigh assigning all her in- 
terest in the assets of the firm, of eveiy 
kind, to Howartli, and the latter paying a 
■consideration therefor, and also assuming all 
the debts and liabilities of the firm. On the 
27th of March, 1SG9, Howarth entered into 
iin arrangement with the defendant, by 
which the former agi-eed to transport the 
machine used for the manufacture of silk 
under the license, to the manufactm-ing es- 
tablishment of the defendant, in Hebron, 
■Connecticut, where it was to be run by 
Howarth, in the manufactm-e of the quan- 
tity of silk named in the license, the defend- 
ant to fui'nish water-power, pay certain ex- 
penses, and a prescribed tariff, and comply 
with certain other conditions not necessary 
to mention. The question now is, whether 
the use of the machine under these circum- 
stances should be aiTested on this motion. 

The plaintiffs contend, that, as the license 
is not in terms assignable, it conferred a 
personal privilege only, and that upon Ho- 
warth & Co. They insist, that the dissolu- 
tion of the firm and the withdrawal of Leigh 
•extinguished the license. A court of equity 
would give such an interpretation to this 
instrument only when compelled to do so by 
the unbending and imperative rules of con- 
struction. In the first place, it is entirely 
•obvious, that it was of no importance to the 
licensers whether the privilege granted by 
them should enure to the benefit of a fii-m 
-consisting of two or more persons, or should 
be enjoyed by one only. The privilege grant- 
ed was specific— to use the invention to the 
extent of manufactm-ing one hundred pounds 
of silk per week dm-ing the life of the pat- 
ent. For this the licensers received a given 
sum in advance, covering the whole period 
■of time. The license contains no limitation 
of time or place, but only of quantity. 

But it is said that there is an implied lim- 
itation to persons— that the privilege can 
only be enjoyed by Howarth & Co., as the 
i'rant was to them only. This is a very nar- 
row interpretation, by which the construc- 
tion of the insti'ument is made to hinge on a 
naine. By such a construction, the privi- 
lege would not have been defeated had new 
partners been admitted to the firm, provid- 
ed the name had remained unchanged. Nor 
would the withdrawal of one of the two 
partners composing the firm at the time the 
license was granted, have had such an effect, 
provided the remaining member had chosen 
to carry on the buf?iness under, the old name 



of Howarth & Co. ' For, it will be noticed, 
that the instrument does not prescribe or 
limit the number of partners which shall 
compose the fixm of Howarth & Co., by set- 
ting out their individual names. The insti'u- 
ment, therefore, furnishes no evidence that 
the grantors intended that the privilege con- 
ferred by the license should be enjoyed by 
the exact number and identical persons of 
which the firm of Howarth & Co. was then 
composed. There was nothing in the nature 
of the privilege to lead the owners of the 
patent to call for, or contemplate, such a 
precise and rigid limitation of the gi-ant. 
They knew perfectly well, in view of the in- 
stability of human affairs, that this firm 
might be changed or dissolved in a short 
time, and yet they took a consideration co- 
extensive with the- whole life of the patent, 
which they stiU retain; and one of them is a 
pai-ty plaintiff to this bill. He, at least, is 
seeking to deprive a party of a privilege for 
which he undoubtedly paid a full considera- 
tion. 

There is no pretence that Howarth is using 
the invention in any manner not warranted 
by the license, except what grows out of 
the fact that his co-partner has withdrawn 
from the firm and relinquished to him all 
her rights therein. As at present advised, 
I do not think that this fact operates to de- 
prive him of all rights under this license. 
At all events, I entertain sufficient doubts of 
the validity of the plaintiffs' claim to lead 
me to deny this motion for a preliminary in- 
junction, 

[NOTE. The rule respecting licenses gener- 
ally, that they are founded in personal confi- 
dence, and are not assignable, (3 Kent, Comm. 
452,) is closely analogous to the doctrine of the 
nonassignability of a license to use a patente<l 
invention, and, perhaps, has been an influence 
of more or less potency in shaping the lines of 
its development. It is worthy of note, how- 
ever, that the principles enunciated in some of 
the decisions seem to have more particular re- 
lation to the legal character of the original pat- 
ent grant by the crown. 

[The exclusive right to an invention can onlv 
have existence by virtue of some positive law, 
and in England this right has been regarded a 
personal privilege, inalienable unless power to 
that effect is given by the crown; This privi- 
lege, as such, is a mere naked right, insepara- 
ble from the person of the grantee; but in 
practice it is made assignable by the grant, 
and is then defined 'as an incorporeal chattel, 
which the patent impresses with all the char- 
acteristics of personal estate, by limiting it to 
the grantee, his executors, administrators, and 
assigns. Duvergier v. Fellows, 10 Barn. & C. 
829; Power v. Walker, 3 Slaule & S.- 9. This 
same pux-pose found expression in the first pat- 
ent act passed by the congress of the United 
States in 1790, .(Act April 10, 1790; 1 Stat. 
110, § 1,) the subsequent acts, and also in the 
Revised Statutes, (section 4S84,) which made 
the grant to the patentee his "heirs or assigns." 
Statutory provision has been made for the re- 
cording of assignments of patents, (Rev. St. g 
489S,) but no reference is made in the acts to 
the assignment of licenses. 
^ [The rule was early established that a mere 
license to a party, without mentioning his as- 
signs, is a grant of power, or a dispensation with 
a right or a remedy, and confers a personal 
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ris?ht upon the licensee, which is not transmis- 
Kible to another person. Brooks v. Byam, Case 
No. 1,948; Trov Iron & Nail Factory v. C!orn- 
ing, 14 How. (55 U. S.) 193; Curt. Pat. § 213. 
Further justification is found for the rule in the 
fact that licenses are usually granted to such 
individuals as the grantor may select because of 
their personal ability or qualifications to carry 
out the purpose of the license; and such a 
license is not assignable, although granted for 
a term of Tears. Oliver v. Rnmford Chemical 
WorliS, 109 U. S. 75, 3 Sup. Ct. 61. See, also, 
Thomson v. Citizens' Nat. Bank, 3 C. C. A. 
518, 53 Fed. 250; Havward v. Andrews, lOG 
U. S. 672, 1 Sup. Ct. Rep. 544; Holmes Bur- 
glar Alarm Tel. Co. v. Domestic Tel. & Tel. 
Co., 42 Fed. 220; Walk. Pat. § 310; Searls v. 
Bouton. 12 Fed. 140; Baldwin v. Sibley, Case 
No. 805. A license does not authorize the 
grantinc: of sublicenses. Putnam v. Hollender, 
6 Fed. 882. 

[The rule has been enforced with some strict- 
ness; e. g. a license held by a corporation is 
determined upon the dissolution of the corpora- 
tion, and cannot pass to another corporation 
formed by the same parties under the laws of 
another state. Hapgood v. Hewitt, 119 U. S. 
220, 7 Sup. Ct. 193. A license will not pass 
to a receiver appointed by the court, (Curran v. 
Craig, 22 Fed. 101; Waterman v. Shipman, 5 
C. C. A. 371, 55 Fed. 982;) but, where goods 
manufactured under a license are on hand at 
the time of the appointment of the receiver, 
the license will be construed so as to authorixe 
the ^ale of such goods, (Montross v. Mabie, 30 
Fed. 234.) 

[A license to a partnership confers no right 
upon a corporation subsequently organized by 
the partners, who became its sole shareholders, 
except 30 shares reserved for sale to employ- 
es. Ixicke Y. Lane & Bodley Co., 35 Fed. 
289. Bnt it seems that licenses to two corpora- 
tions will pass to another corporation formed by 
their consolidation. Lightner v. Boston & A. 
U. Co.. Case No. 8,343. This case was decided 
in 1869, and rests upon the theory that the 
gist of the license contract, which was for the 
use of an axle box on railway cars, was an un- 
limited use on the two roads between given 
points, (a pxirpose best subserved by the con- 
tinued use by the consolidated corporation,) and 
the fact that the two old corporations were not 
dissolved, but were continued for certain pur- 
poses. No authorities were cited. 

[The principal case, holding that a surviving 
partner is entitled to a license granted to the 
old firm, is in a measure based upon the fact 
that the consideration for the license was the 
lump sum of $1,000. which should inure to the 
benefit of the surviving partner, as one of the 
parties to the original contract. 

[Concerning licenses generally, see Ricker v. 
Kellv, 10 Am. Dec. 40, note; Cowles v. Kid- 
der, *24 N. H. 364; Mumford v. "Whitney, 15 
Wend. 3S0.] 

BELDING, OJNITED STATES v.) See Case 

No. 14,562. 
BE LEW, OINITED STATES v.) See Case 

No. 14,503. 



Case H^o. 1,S44. 

The BELKNAP. 
[2 Lowell, 281.]^ 

District Court, D. Massachusetts. Oct. Term, 

1873. 

COI.T.TSION-— Tug axi) Tow. 

1. A ship, manned with landsmen only, was to 

be moved to another part of the harbor, and, 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



when coming out of her dock in tow of a steam- 
tug, collided with a lighter which was made fast 
to another ship in the same dock. Edd, the tug 
was prima facie liable. 
[Cited in The Frank Moffat, Case No. 5,060.] 

2. Some cases concerning the respective lia- 
bilities of tow and tug considered. 

[Cited in The Doris Eckhoff, 32 Fed. 559.] 

3. Whether the tug would be liable if the 
fault were shown to be with the master of the 
ship, quaere? 

[In. admiralty. Libel by the owner of a 
ballast lighter against the steam-tug BeUinap 
for collision. Decree for libellant.] 

The libellant was owner of a small ballast 
lighter, which was made fast alongside the 
ship Archer in the dock of a wharf in Bos- 
ton, on the 23d February, 1873, when the 
steam-tug Belknap came into the dock to 
tow the ship Nonantum, which was lying on 
the opposite side from the Archer and a lit- 
tle higher up the dock, round to a dry dock 
for repairs. There was not room to pass if 
the tug should be lashed alongside the Nonan- 
tum, and she gave a line to the latter; and 
the libellant's evidence tended to show that 
she began to tow, and was hailed not to come 
into the lighter, and that her master, or some 
one on board of her, answered that there 
was room enough. The Nonantum soon after 
struck the lighter, and damaged her to some 
slight extent. The respondent denied that 
the tug was towing the Nonantum. Her mas- 
ter testified that he had. not begun to haul 
taut. His opinion of the cause of the acci- 
dent was, that the lines of the Nonantum 
were let go, and she fell over on the lighter, 
or that she drifted with the wind, which 
was blowing down the dock. 

C. G. Thomas, for libellant. 
J. B. Richardson, for claimant. 

LOWELL, District Judge. I wish to re- 
peat that these eases should be brought on 
as speedily as possible, while the witnesses 
are at hand, and the matter is fresh in their 
minds. The court will always, as hereto- 
fore, make every effort to find time for 
speedy trials of admu-alty causes. In this 
case we have lost the testimony of the mas- 
ter of the Nonantum, which would have been 
of most material assistance in settling the 
diifieult question of fact involved in the issue. 
There is no doubt that either the ship Nonan- 
tum or the tug, or both, are responsible for 
this damage; for the lighter was lawfully in 
the dock, and was made fast there. If, in- 
deed, it had been proved, _as was alleged, 
that the libellant had failed to give place 
after due and ample notice, the case might 
be different. The only point argued was, 
whether the fault was with the ship or the 
tug. The master of the Nonantum was on 
board his ship; but there is no evidence that 
he was in command of her navigation, unless 
that is to be presumed. There was also a 
Mr. Mm-phy, and five or six men who had 
been engaged the day before to move or as- 
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sist in moving the ship, "which had no crew 
on board. Mnrphy and his assistants are 
landsmen, and call themselves ship-movers, 
or ship-haulers; hnt whether Mnrphy, or the 
master of the tug, or the master of the ship, 
had the command and charge of the whole 
business of moving the ship, is what the par- 
ties do not agree upon, and what is some- 
what difficult to ascertain upon the evidence. 

It was argued that the law has been laid 
down too broadly against tugs in this dis- 
trict, in The K. B. Forbes, [Case No. 11,598,] 
and The Rescue, DEd. 11,708.] In the latter 
case, it was held that an action in rem would 
lie against the steamer which furnished the 
motive power, although the tow had on 
board a pilot, who directed the motion of 
both ship and steamboat. This certainly, 
seems an extreme application of the doc^ 
trine that the thing which does the damage 
is always responsible. Xt is tie law in ad- 
miralty, generally speating, that recovery 
may be had in rem against a vessel that is 
improperly navigated and thereby injm'es 
another yessel, without regard to the owner- 
ship, or possessory or any other title, of the 
wrong-doing vessel, or any incLuiiy as to 
what persons would be responsible in a per- 
sonal action. A lien is fastened on the 
thing; and its owner and charterer, master 
and pilot, and all others interested, must set- 
tle their responsibilities between themselves. 
When two ships, independently owned, but 
connected in a joint enterprise as tug and 
tow, have injured a third shipj the question 
of responsibility%^may be more difficult, and 
the authorities seem to be somewhat con- 
tradictory. I believe it is true, as argued, 
that no other case has gone so far as The 
Rescue, [supra;] but whether that case was 
well decided, or not I shaU not need to con- 
sider. 

In England, the rule is, that the ship is lia- 
ble for all faults in her own equipment and 
management, or in those of the tug, on the 
simple principle of "respondeat superior;" 
because the ship hires the tug: The Kings- 
ton-by-Sea, 3 W. Rob. Adm. 152; The Clea- 
don, 14 Moore, P. C. 92. If the tug has com- 
mitted any fault, her owners are to answer 
over to the ship-owners, (The Nightwatch, 
Lush. 542;) but the latter assume full re- 
sponsibility towards third persons, as they 
do for the conduct of their own officers and 
crew. Besides this, it is taken to be the fact 
in most of the English cases, that the naviga- 
tion is under the charge of the ship's pUot. 
"To say," said Dr. Lushington, in a case of 
this character, "that the steamer had the 
whole charge of the Ticonderoga, is com- 
trary to aU common sense." The Ticon- 
deroga, Swab. 215, 217. If the ship have a 
licensed pilot, whose orders are obeyed by 
the tug, the fact, according to an exceptional 
law in England, exonerates both ship and 
tug: The Duke of Sussex, 1 W. Rob. Adm. 
270. But if the pilot be not in command, 
or his commands are disobeyed, the ship is 



liable, for the reason already given: The Bo- 
russia. Swab. 94. See The Chieftain, 2 W. 
Rob. Adm. 450; The Gypsey King, .Id. 537. 
As the ship is responsible in every case in 
which the plaintiff can recover at all, and as 
there might be doubt about holding the tug 
imder some circumstances, very few cases are 
brought against tugs. 

The simple rule of the English law is not 
capable of application in this country. In 
the first place, the usual course of business 
here is for the tug-boat to take the actual 
charge of the navigation, and whatever faults 
are committed are usually by her officers or 
crew- Besides this, a very considerable part 
of the towing is done on the great rivers, 
such as the Hudson and the Mississippi, 
where the tow of ten consists of many vessels 
belonging to difCerent owners. In some of 
the reported cases thei'e have been thirty or 
more barges or canal-boats in tow of a single 
stealer, and, of com'se, it cannot be that they 
are all principals. This difference of trade has 
brought about a different mode of regarding 
the responsibility of the parties. 

In an early case the supreme court of Mas- 
sachusetts held that the owners of the tow 
did not stand in the relation of principals to 
the master and crew of the tug: Sproul v. 
Hemmingway, 14 Pick 1. It is not easy to 
see how this conclasion can be avoided at 
common law, under the rule, now fully estab- 
lished, that the person who merely bargains 
for certain work to be done for him by a per- 
son who supplies the men and materials, 
and has the whole charge of the operation, 
is not responsible for the acts or neglects of 
the contractor or his servants, I do not need 
to decide whether this rule would hold good 
in the admiralty, or whether the English 
iTjle might not be sound in a case like those 
in which it has been adopted. 

It has come to be the ^^eneral practice in 
this coimtry to consider tJie tug responsible, 
tmless it can be proved that the actual fault 
was in the navigation of the tow. It is to be 
regretted, perhaps, that there should not be, 
if there is not, one simple rule holding one or 
the other in all cases. It appears to be the 
opinion of Judge Sprague that the law is so; 
and I do not now decide that question. The 
general course, however, having been to en- 
deavor to prove which of the parties engaged 
in the joint enterprise is, as between them- 
selves, in fault, the decisions in this country 
have not been entnely uniform, and the prac- 
tice has grown up in some districts of suing 
both tug and tow, so as to risk nothing but 
costs, if only one of them should prove to be 
responsible. The cases cited below will show 
that in the thh-d circuit they still adhere to 
the English doctrine, that the ship is the prin- 
cipal; while in the others and in the supreme 
court the tug is presumed to be the principal, 
and is to be held responsible for a fault on 
that side of the case, in the absence of evi- 
dence that the tow caused the damage: The 
Creole, [Case No. 13,033;] The Sampson, pd 
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12,280;] Sproul t. Hemmingway, 14 Pick. 1; 
The A^ew York v. Rea, 18 How. [59 U. S.] 223; 
The Express, [Case No. 4,59G;] The John 
Fraser, 21 How. [G2 U. S.] 184; The Hector, 
[Case No. G,317,] sub nom. Sturgis v. Boyer, 
24 How. [G5 U. S.] 110; The R. B. Forties, 
[Cases Nos. 11,598, and 11,275;] The Clover, 
[Id. 2,908.] The law of this country is sum- 
med up by Clifford, X, in The Mabey and 
Cooper, 14 Wall. [81 U. S.] 204. 

In only one of these cases was it decided 
that the ship would not be liable as well as 
the tug; and it may not yet, perhaps, be too 
late to establish a general rule, if it should 
b.; found the most just and reasonable. In 
the mean time, it must be admitted to be the 
law of the United States, founded on what I 
suppose to be a true assumption of fact, that 
when a vessel is in tow of a tug and runs into 
another vessel which is in no fault, prima 
facie the tug is responsible, whether the tow 
be so or not. I am prepared to admit, for the 
purposes of this case, that the tug would be 
exonerated, if it were shown that the master 
of the ship or her crew were alone in fault. 
I do not decide so, but take it for granted in 
this case. Now, what is the evidence here? 
The plaintiff's testimony puts it, by three wit- 
nesses, that the tug was seen apparently tow- 
ing the ship towards the lighter, and was 
hailed, and some one replied that there was 
room enough. Here is, certainly, a prima 
facie case. On the other hand, the master of 
the tug denies the hail, and the reply, and 
the towing. He puts forward the very im- 
probable theory that the vessel was to be al- 
lowed to drift down past the other ships in 
the dock; improbable, because no means were 
taken to warp her. This evidence leaves no 
one in command. It is not likely that the 
riggers and other landsmen were to do any 
thing more than tend the lines, and do work 
of that sort for a vessel moved from one part 
of the harbor to another. In the case above 
cited from 24 How. (65 U. S.) the circum- 
stances were very similar, and there not only 
was the tug held, but the ship was acquitted. 
Upon the whole evidence, I do not think the 
claimants have overcome the plaintiff's case, 
and disproved the apparent responsible agen- 
cy of the tug in this business. Decree for the 
libellant. 
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Case No. 1,245. 

BELL et al. v. The ANN. 

[2 Pet. Adm. 278.]^ 

District Court, D. Pennsylvania. 1807. 

Salvage— Dekeltct — A:mount of Awakd. 

1. The ship Belvidere fell in with the Ann at 
sea, deserted, abandoned, and in danger of 

^ [Reported by Hon. Richard Peters, District 
Judge.] 



sinking. The Ann was brought into the port 
of Philadelphia, by a part of the crew of the 
Belvidere, and libelled for salvage. The court 
allowed one half of the net amount of the sales, 
as salvage. 
See 1 Pet. Adm. 31, 48, 70, 87, [Warder v. 
La Belle Creole, Case No. 17,1G5; Taylor 
V. Cato, Id. 13,786; Clayton v. The Har- 
mony, Id. 2,871; Brevoor v. The Fair 
American, Id. 1,847.] 

2. The seamen put on board the Ann, allowed 
a greater proportion of salvage. 
[Cited in The Aroma Mills, Case No. 2,041.] 

[In admiralty. Libel by Bell and others 
against the sloop Ann for salvage. Decree 
for libellants.] 

PETERS. District Judge. The libel, and 
the depositions and exhibits, in support of it, 
state, that on the 8th day of October, 180n. 
the ship Belvidere, Michael, master, owned 
by BeU, and otheis in the libel mentioned, 
in north lat. 38 deg". 42 min. and 60 deg. W. 
fell in with the sloop or cutter Ann. Her 
name blacked over, so as scarcely to be dis- 
cernible. She had been loaded with fish; 
part whereof had been thrown overboard. 
Her situation was critical, having been 
stripped and deserted by her officers and 
crew. On taking possession of her, aboTit 
forty barrels of fish were thrown overboard 
to lighten her. She was taken in tow by 
the ship, and brought to Philadelphia the 
29th of the same month, with great labour 
and difficulty. She arrived within the capes 
of Delaware, on the 21st. A gale of wind 
blew hard for near three days in the bay, 
and put the ship into difficulties for want 
of hands, and required great labour and "ex- 
ertion of those on board the sloop, to i^revcnt 
her loss. The sloop was full of water when 
boarded, and had neither sails or rigging; 
but these were supplied from the ship, which 
towed the sloop upwards of a thousand miles. 
The chief mate of the ship, with Frederick 
Collins, John Holme, and the boy Jacob, wore 
put on board the sloop when taken posses- 
sion of, and so continued until her arrival 
at Philadelphia. Their duty was to attend 
to the sails, steer after the ship, keep her 
free, and other necessary business, both be- 
fore and after her separation from the ship. 
The value of the vessel and freight, as it is 
stated in the policy and freight list, amount- 
ed to more than $12,000. 

I see nothing in the principles of this case, 
to distinguish it from cases of salvage, fre- 
quently occurring here. In the facts, there 
is much merit and some singularity. I think 
it is among the few cases of \ f?sels entirely 
deserted, and left without any part of the 
crew, to their fate. This may cause an ap- 
pearance of hopeless dereliction; but it is 
no more so than that of goods thrown 
overboard, or found flotsam, or ligan. The 
value of the ship and freight has its usual 
influence. It operates, on a comp.irison with 
the amount . of property saved, to increase 
the proportion of salvage, from that alloAved 
w^here the reward is greater, when thp fund 
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out of wliicli it is gi-anted is more ample. 
I increase or diminisli this proportion, ac- 
cording to the amount of the articles saved. 
Proportions of the amount of sales either 
in jo-'oss or nett, or in the total value of the 
articles, -where their value is found by ap- 
praisement, are not so much rules with me, 
nor should they he, as the sum actually re- 
•ceived by the salvors. If the property saved 
is considerable, the proportion is less; if small, 
the ratio is gi-eater; so as to produce a sum, in 
my mind sufficient, to reward the salvors, 
and encom-age others. This must be regu- 
lated by ch'cumstances, and an attention to 
the interests of the owners, as well as the 
-claims of the salvors. If the amount is 
small, it is a casualty of which they must 
take the hazard. They can only have a rea- 
sonable reward, in a fit proportion of the 
property saved, whatever may be the prop- 
■erty risked. I have never heard of any losses 
accruing to ships, while saving lives or prop- 
■erty at sea. In the instances, and they are 
not few, I have generally had before me, no 
more profitable employment could be found 
lor the ships, or their ci'ews, engaged in the 
risks and dangers so much relied on, for 
swelling rewards as cases of salvage; be 
this as it may, the due weight of such cir- 
■cumstauces has never been overlooked. As 
to laboiu: and difficulty, one cannot nicely 
balance and weigh them; they being general- 
ly produced by cu-eumstances incapable of 
estimation. Some advantages accrue to ships 
taking on board the crews of perishing ves- 
sels; they always assist in the navigation, 
and often in the salvage. In the present in- 
stance the Belvidere had no such advantages; 
and being obliged to divide her crew, her 
risk was increased, and they experienced 
more difficulties: but I know not how to 
make this a matter of pecuniary calculation. 
The officers and crew always participate in 
the amount allowed to the ship; their pro- 
portions are greater or less, as the total of 
salvage is great or small. I gave my opinion, 
xind mentioned my practice on this head, in 
the Case of The Cato, [Taylor v. Cato, Case 
No. 13,786,] in these words: "I cannot depre- 
■ciate the services performed by the officers 
and crew of a vessel of small value, by mak- 
ing that the rule for reward, either as it 
respects the owners of the vessel saving, 
ov of the property saved. Nor can I inflate 
SI case of little merit, by augmenting the sal- 
vage, in any thing like the proportion of 
value of a vessel and cargo of great amoimt" 
If the whole amount of salvage be but an 
inadequate reward, the men who stake their 
lives and apply their labour, must be con- 
sidered in remuneration, equally with the 
owners of the ship and cargo, alleged to be 
put to hazard. It is an extra duty and vol- 
untary service, to which mariners cannot 
be legally compelled, and must be invited. 

As to any argument founded on the total 
dereliction by the officers and crew of the 



deserted vessel, I see not its force. The 
owner of the derelict, as it is called, may 
sometimes be benefitted by signals and ex- 
ertions, made by any or all of the crew re- 
maining in his vessel; but I do not see that 
because his case, though wanting such bene- 
fits, is the more hopeless, the conduct of the 
salvor becomes more meritorious. I have al- 
waj'-s considered the saving the lives of thf 
officers and crew of a perishing vessel, the 
most valuable and laudable part of the trans- 
action. I have never esteemed the amount 
of the property recovered, worthy of compar- 
ison with it; much less does it deserve to 
be elevated in the scale of merit entitling 
ta greater pecuniai*y reward, than that al- 
lotted to those who saved lives, as well as 
property. I confess, that if my obligations 
in the station I fiU, justified me in yielding 
to my sensibilities, I should reward those 
who saved life, in a far greater degree than 
the salvors of property. I think the policy 
of encouraging risks to save lives in jeop- 
ardy, should warrant a preference in rewai'd 
of the former, much beyond that allowed to 
the latter. At any rate, it would be highly 
discoTU'aging, imprudent and unjust, to in- 
crease the compensation and premium, be- 
cause no lives were saved, when the propei'ty 
was rescued from destruction. 

Considering this case under every aspect 
LQ which I have viewed it, and it being one 
wherein the property recovered is not very 
considerable, and, of com*se the property 
saved is in less proportion to that risked, 
and the labom* and difficidty of secm-ing 
it have been great, I allow for salvage, 
one-half the net amount of sales, to be di- 
vided as directed in the case of The Cato, 
[Case No. 13,786;] save that the first mate, 
and hands put on board the sloop Ann, 
are to receive half a share more than those 
on board the Belvidere, on account of great- 
er peril and additional exertion, after part- 
ing with the ship during the storm in the 
bay of Delaware. I very cheerfifily follow 
the precedent prescribed to me in the Case 
of the Blaireau, 2 Cranch, [6 tJ. S.] 240, and 
give the boy Jacob an entire share, to be re- 
ceived by himself, and for his own use, for 
this extra duty. It is true that the officers 
and hands on board the Belvidere, had their 
portion both of labour and difficulty; but 
I think those in the deserted vessel, with 
less means and worse accommodations, were 
more perilously situated, especially after 
parting with the ship: a hazard they en- 
countered, during the whole of the passage, 
in a vessel not thought safe or seaworthy, 
by its own officers and crew. Additional cn- 
com'agement should be given to such adven- 
turous salvors, from motives both of policy 
and justice. 
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Case No. 1,246. 

BELL et al. t. CUNNINGHAM et al. 

[1 Sumn. 89.]' 

Circuit Court, D. Massachusetts. May Term, 
1831. 

Injusctiok — Ekjoinixg Jo'dgmekt against Foe- 
eigneks — sukpkise — v^ant of notice of is- 
SUES. 

1. A court of equity will grant an injunction 
pro tanto to so much, of a judgment as has been 
recovered by surprise of the defendant at a trial, 
when he had a good defence to it, but had no 
notice of the claim, even though the plaintiffs 
in the suit were in no default, and acted bona 
fide. 

[See Roach v. Hulings, Case No. 11,874.] 

2. "Where foreigners are concerned, and have a 
good defence at law, unknown to their counsel, 
and the declaration is so amended at the trial as 
to let in a new claim, a court of equity will on 
due proof give them the benafit of such defence 
and grant an injunction pro tanto to the judg- 
ment at law. 

In equity. This was a bill [by James C. 
Bell and others against John A. Cuiminghani 
and William J. Loring] for an injunction to 
a judgment at law in this court between the 
same parties, and for othei* relief. [Granted.] 
The case is reported in 5 Mason, 161, [Case 
No. 3,479;] and, having been carried by writ 
of error to the supreme court of the United 
States, will be found still more fully repoi-t- 
ed in [BeU v. Cunningham,] 3 Pet [28 U. S.] 
69. 

The facts now necessary to be stated to ex- 
plain the grounds upon which this bill was 
brought, and upon which the judgment of 
rhe court in the present case was founded, 
were as follows:— The defendants were own- 
ers of the brig Halcyon, and contemplating 
a voyage from Boston to Havana, and from 
thence to Leghorn, wrote a letter to the 
plaintiffs, the material parts of which are as 
follows:— "Boston, September 15, 1S24. 
Messrs. Bell, De Youngh & Co. Gentlemen, 
This will be handed to you by Captain J. 
Skinner, master of the brig Halcyon, belong- 
ing to ns. We have contracted with Messrs, 
Atkinson & Rollins of this place to fm-nish 
600 boxes (of sugar) from Havana to Leg- 
horn, on freight of £4. 10s. and five per cent, 
primage payable in a bill on London, &e., 
and GOO boxes on half profits, for freight, 
1000 pezzos to be paid in Leghorn, on account 
of said profits. As the goods are to be con- 
signed to you, we mention the terms of con- 
tract to avoid misunderstanding. The whole 
amount of freight receivable in Leghorn will 
be about 4600 pezzos. Please invest 2200 
pezzos in marble tiles of 12, 14, and 16 oz., 
&c. The balance, after paying disburse- 
ments, please invest in wrapping-paper, to 
cost from 35 to 50 pezzos per 100 reams," &c. 
To tliis letter, which went by the Halcyon, 

* [Reported by Charles Sumner, Esq.] 



there was a postscript added. "P. S. We 
have further engaged whatever may be nec- 
essary to fill the brig on half profits, on ac- 
count of which 700 pezzos are to be paid in 
Leghorn. After purchasing the tiles, and 
paying the disbursements, you will invest 
the balance in paper, as before mentioned," 
&c.— The Halcyon sailed for Havana on the 
16th of September. A duplicate of the above 
letter, without the postscript, was transmit- 
ted by the defendants to the plaintiffs, with 
a memorandum thereon of the 20th of Sep- 
tember; and was received by them on the 
30th of November, and answered on the 9th 
of December, agreeing to conform to the or- 
ders of the defendants. The postscript does 
not appear to have been knoAvn to the plain- 
tiffs until the aiTival of the Halcyon at Leg- 
horn, on the 13th of Januai*y, 1S2.3, with 
1 330 boxes of sugar. The 700 pezzos alluded 
to in the postscript were to be advanced on 
a shipment made by one Charles Torrey. 
On the 17th of September, 1824, at Boston, 
he addressed a letter to the plaintiffs, in 
which he states, "Duplicate. I have also di- 
rected them (Messrs. Mm-dock, Storey, & Co.) 
to ship per brig Halcyon, Captain Skinner, on 
my accoimt, 150 boxes brown sugar on 
freight, and moreover loO boxes assorted 
sugars on half profits, or more if required to 
fill up, and not to exceed 200 boxes. These 
two adventures you will please keep distinct 
with a view to determine the profits on the 
assorted sugars, &c. You will please credit 
Messrs. Loring, Cunningham, & Co. (the de- 
fendants) 1700 pezzos, provided it shall ap- 
pear to you probable, that one half of the net 
profits on the assorted sugars will amount 
to that sum. Should it appear likely, how- 
ever, that the half profits will fall short of 
this amount, you will place to thcU* credit 
that amount, which, in j'our opinion, will be 
equal to one half the net profits on the as- 
sorted sugars, &c. The Halcyon sailed yes- 
terday for Havana, «S:c." This letter Avas re- 
ceived by the plaintiffs on the 17th of No- 

! vember, and subsequently answered. The 

j above letter of Charles Torrey was not in- 

• troduced at the former trial. 

I 

William Sullivan, for plaintiffs, claimed re- 
lief imder the present bill on the following 
grounds:— 1. That he was surprised at the 
former tiial by the claim upon the plaintiffs 
for the non-investment of the 700 pezzos, 
and was not therefore prepared to meet it 
2. That he was at that time entirely ignorant 
of the existence of any such ox'ders as were 
contained in Torrey 's letter; had he been 
acquainted with Avhich, and introduced the 
letter at the former ti-ial, it would have de- 
feated the defendants' claim for damages 
for the non-investment of the 700 pezzos. 
The grounds taken by the plaintiffs' counsel 
being fully canvassed and confirmed by the 
opinion of the courts his argument is omit- 
teda 
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Charles G. Loring, for defendants. 

The first point taken by the plaintiffs is, 
that they were surprised by the claim upon 
them for the non-investment of the 700 
pezzos, at the trial, and were not therefore 
prepared to meet it This cannot be truly 
said. The original coimt was for the non- 
investment of 2200 pezzos in tiles; and, al- 
though the other parts of the contract were 
not set forth, they were Iniown to the plain- 
tiffs as well as to the defendants. The plain- 
tiffs evidently had notice that the defendants 
claimed damages to that extent, and of 
course had notice to produce aU the evidence 
in their power to show that they were un- 
able to invest the 2200 pezzos, or were justi- 
fied in omitting to do so. And it was under 
this count that all the evidence in the case 
was taken. The plaintiffs, then, knowing 
that the defendants claimed damages for the 
non-investment of the 2200 pezzos, must have 
known that these 700 pezzos were included 
in the estimate; for in the duplicate letter first 
received by them, which had not the post- 
script, they wei*e informed that they would 
receive 4600 pezzos; and when the original 
letter with the postscript arrived, they re- 
ceived also the freight list, and at once saw 
that the 700 were necessary to make up the 
4600. When, therefore, they were sued for 
the non-investment of 2200 pezzos for the 
whole amoimt originally ordered to be in- 
vested, they must have known that the de- 
fendants intended to claim damages for the 
non-investment of the 700 pezzos, thus ex- 
pressly directed by them, when the orders' 
were given, to constitute a portion of the 
4000, out of which these 2200 were to be 
taken. But this notice is put beyond all 
question by the letter of the defendants, 
under date of the ISth of AprU, 1825, in 
which they expressly allege the non-invest- 
oaent of these 700 pezzos, as one grotmd of 
complaint It is dear, therefore, that here 
was no such sm'prise as would have entitied 
the plaintiffs to a new ti-ial on motion; 
they had full knowledge of the claim and 
personal possession of the evidence. If they 
could have claimed any right, it could have 
been only that of a continuance on the 
ground of sm-prise:— they went on in the 
trial, and this is an afterthought of which 
they would now avail themselves. A court 
of equity will not relieve where a defence 
might have been made at law, unless the 
party was prevented from making it by 
fraud, or pm*e accident unmixed with any 
fault or negligence of himself or his agents. 
Marine Ins. Co. v. Hodgson, 7 Cranch, ill 
U. S.] 336; "Ware v. Horwood, 14 Yes. ;J0; 
Bateman v. Willoe, 1 Sch. & L. 201; 6 Joans. 
Ch. 235; Eden. Inj. 10; Grant, N. Trials, 113, 
and onward. There can be no pretence of 
fraud on the part of the defendants; none 
is alleged. Nor can there be any of con- 
cealment; for it is proved by the plaintiffs' 
own witnesses, that the defendants inquired 



for and sought to obtain the letters and bills 
of lading before they did. If there was 
any concealment, it was on the part of the 
plaintiffs, who had possession of the letter 
all the time. There being then no surprise. 
no fraud, and no concealment on what 
groimd can relief be granted? Nor can this 
be called newly discovered evidence, for it 
was in the plaintiffs' own knowledge and 
possession. 

The second ground upon which '-elief is 
claimed is, that the facts now proved, if 
proved at the trial, would' have defeated the 
defendants' claim for damages for the non- 
investment of the 700 pezzos. We contend, 
on the conti-ary, that the facts now proved, 
so far from invahdating the verdict in this- 
particuLlar, prove conclusively its justness. 
The inquiry is not, what effect the production 
of Torrey's letter might have had upon the 
jury, the defendants having then no means of 
refuting it, but whether, upon the case now 
made out to the com-t, the plaintiffs are enti- 
tied to relief. Now, upon the evidence, it i& 
clear that the conti-act between Torrey and 
the defendants was, that the 700 pezzos 
should be advanced in Leghorn. The bill 
charges the contrary, but the answer meets 
and denies the charge in unqualified terms. 
The only witness in support of the biU is- 
Torrey; but he testifies with caution as to 
what was his understanding of the contract 
The defendants swear absolutely and unequiv- 
ocally. Torrey's testimony is corroborated 
by his letter; but the defendants' answei* is 
equally so by their letter to the plaintiffs and 
their instructions to the master, which ar& 
full and explicit to this point. All the col- 
lateral circumstances tend to show the truth 
of the answer, and that Torrey is in error; — 
the object of the voyage, predicated wholly 
on the fi-eight to be received at Leghorn; the 
investment in tiles ordered to be made be- 
fore the ship's arrival, to be paid for out of 
her freight; tiie ordering by the defendants 
of an investment of 4G0O pezzos before the 
contract was made with Torrey about these 
700, which were necessary to mal^e up their 
funds. The conti-act was reasonable on the 
part of Torrey, as he would not have made 
a shipment unless confident that his sugars 
would at least yield a common freight, and 
necessary on the part of the defendants to 
enable them to fulfil their engagements with 
the plaintiffs. 

It is clear that the conti-act made between 
Torrey's agents at Havana, the place of ship- 
ment, and the master of the defendants' ves- 
sel, was the same. The shipment was actual- 
ly made on these tei*ms. The bill of lading 
refers to an agreement; that agreement was 
specifically set forth in the captain's orders, 
and must have been that referred to in the 
biU of lading; ' there is no pretence that any 
other was known or thought of by Toixey's 
agents or the master. The freight list con- 
firms this view. Whatever, then, might have 
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Tioen tlie contract here, the shipment was 
anade on these terms; and -we contend strenu- 
onsly, that the actual terms of the shipment 
must determine the rights of the parties. 
And from these positions the duty of the 
plaintiffs is plainly inferrible. They were the 
cousigTiees of the defendants' ship, and of 
Torrey's sugars; and had different instruc- 
tions from each party plainly inconsistent. 
And if they xiould not conform to either, 
without risli of responsibility to the other, 
they could have avoided it effectually by re- 
fusing the consignment of the one and con- 
forming to the orders of the other; and, 
wliichever they thus accepted, the rights of 
tlu' (lt^'"endants would have been preserved. 
Thus, if they had refused the consignment 
of the sugars, as consignees of the vessel, 
they would have retained through the mas- 
ter their lien on them nntil the 700 pezzos 
should be advanced by any other consignee 
whom the master should have appointed; 
and if they had refused the consignment of 
the vessel, the master and the other con- 
signee of her would not have delivered the 
sugars until such payment. 

If, on the other hand, they chose to take 
npon themselves the responsibility of decid- 
ing, they did so at their peril, and must take 
the consequences; and, as it now appears 
that thay decided against the lawful right, 
they must indemnify the party injm-ed. This 
view, which presupposes an equality in the 
contracts made between the plaintiffs and 
Torrey, and the defendants, is the strongest 
that can be taken for the plaintiffs; but they 
do not stand on so strong ground; the con- 
tract between them and the defendants was 
prior in time, and therefore of superior obli- 
gation, and they could not voluntarily enter 
into one with Torrey inconsistent with it; 
they had formerly agreed to accept the con- 
signment of the vessel, with orders to receive 
the 700 pezzos out of their sugars, and could 
not be relieved from it by him. If, then, the 
contract between Torrey and the defendants 
was as we allege, it is clear that the plain- 
tiffs were justly liable to them according to 
the verdict. But, if it were now doubtful 
what that contract was, the result would 
have been the same; for the bill of lading 
<Iotormiued it as to the plaintiffs, and they 
were bound to conform to it; it referred to 
the agreement between Torrey and the de- 
fondants, and that agreement was set forth 
in the master's instructions, which they 
doubtless saw, or at least were bound to see, 
if they had any doubts, as they must have 
had when receiving different directions from 
Torrey and the defendants. This was the 
legal documentary evidence of the terms up- 
on which the shipment was -actually made; 
and could for ever protect the plaintiffs from 
all liability to Torrey, had they conformed to 
them. If the bill of lading had expressed 
tii;u the sugars were deliverable on payment 



of 700 pezzos, could the plaintiffs have justi- 
fied themselves in not requiring payment be- 
cause the letter of instructions from Torrey 
contained different orders? Sm-ely not. And 
the bill of lading referring to the agreement 
is equally conclusive and obligatory. 

Again. Admitting for the sake of the argu- 
ment, that no binding contract was actually 
made, here or at Havana, between Torrey 
and the defendants, still the plaintiffs were 
bound to obey the orders of the defendants, 
and not of Torrey, and for this obvious rea- 
son. The defendants, as owners of the ship, 
had the power of enforcing the contract ac- 
cording to their construction of it, by retain- 
ing the sugars imtil the 700 pezzos were paid; 
nor would it have been possible for Torrey, 
or his agents, to have obtained them other- 
wise; and the plaintiffs had no right to 
waive that advantage. They ought to have 
refused the consignment of the ship, or of 
the sugars, and thus have left the parties to 
their legal remedies. They had no right, by 
accepting botli, to change the respective situa- 
tions of their constituents, and to take from 
the defendants this power of enforcing the 
contract according to their construction, and 
transfer this power to Torrey to enforce it 
according to his. And, if they accepted both 
consignments, they were bound to do so with- 
out thus changing the remedial relations of 
the parties. In such cases, if the true con- 
ti'act be not clearly ascertainable, "potior est 
conditio possidentis;" and any agent, who 
should destroy that condition, and yield the 
advantage, should be made answerable to his 
employer. The hardship of a contrary con- 
sti'uction in this ease is most manifest, as the 
defendants will thereby not only lose their 
remedy against the plaintiffs, but can have 
none against Torrey, as they can have 
no evidence by which to prove the conti'act 
as stated by them; the means of proving it 
in this case not being available to them in a 
suit upon it against him; so that, by the mis- 
conduct of the plaintiffs, the defendants sus- 
tain a great loss without any remedy. 



STORY, Circuit Justice. The case in eq- 
uity is substantially narrowed down to the 
consideration, whether the former judgment, 
so far as regards the non-investment of the 
700 pezzos stated in the case, is correct npon 
the new facts now alleged; and, if not, 
whether the defendants are entitled, upon the 
principles of a court of equity, to any relief. 
If either ground is against the plaintiffs, 
their bill fails; they can succeed only by 
establishing both gi-ounds in their favor. 
There does not appear to have been a writ- 
ten agreement between Mr. Torrey and 
Messrs. Cunningham, Loring & Co., in re- 
spect to this shipment. Nor does it appear, 
that the plaintiffs had any other means of 
knowledge what it was, except from the 
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lanjfuage of this letter, and from the post- 
sci'ipt to tlie letter of tlie plaintiffs of the 1st 
of September. That the parties should in a 
matter resting wholly in parol, differ in re- 
spect to what were the terms of the ship- 
ment, the shipper supposing, that the advance 
of the 700 pezzos was to he conditional, and 
the ownei-s of the Halcyon, that it was to be 
absolute, and at all events, is not sm*prising; 
for differences of this sort are of daily occur- 
rence. But that in so important a contract 
no written paper should have been executed, 
and no joint instructions sent to the con- 
signees, is truly matter of surprise, since 
it was the only effectual means of obviating 
possible difficulties. Indeed, there is no evi- 
dence, that 3klr. Torrey ever saw the post- 
sa*ipt to the letter of the defendants to the 
plaintiffs, and the defendants positively deny 
that they ever saw the letter of Torrey to 
the plaintiffs. If I were called upon to de- 
cide upon the whole transactions, whether 
the views taken of the contract of shipment 
by the defendants, or by Torrey, was a cor- 
rect exposition of it, I confess, that the 
strong inclination of my mind would be, that 
the defendants truly expounded it Still it 
is quite possible, that there might have been 
a very honest misconception of it by both 
parties, from the imperfect explanations 
given, and from the strong belief, in the then 
state of the mari^et, on the pai-t of the de- 
fendants, that the half profits must in every 
event exceed the 700 pezzos. Now the re- 
covery against the plaintiffs having been for 
damages for the non-investment of the 700 
pezzos, as well as the other funds, conti*ary 
to orders, it becomes important to considei*, 
whether if tbese facts and the others now in 
the case had been" before the court at the 
trial, the court would have authorized by its 
opinion the recovery of such damages. It is 
agreed on all sides, that there were no profits 
on the sugars, which would have justified the 
advance of the 700 pezzos. And the ctues- 
tion tiu-ns upon this, whether the plaintiffs 
were, under the circumstances, bound to 
malie it, and to invest the same accordingly. 
It is very certain that the plaintiffs have 
not disobeyed the insti'uctions given them by 
Mr. Torrey. They have acted in exact con- 
formity to them. If the present judgment 
stands good against the plaintiffs, they have 
no remedy over for the same against Torrey. 
In what manner could they shape a claim 
against Torrey. They did not make any ad- 
vance on his account. He did not authorize 
them to make any, except conditionally. 
And, whether in respect to Messr^. Cunning- 
ham, Loring, & Co. his orders conformed or 
not with his contract, was nothing to the 
plaintiffs. They had no right to bind him 
to a fulfilment of it And if a recovery is 
now justifiable against the plaintiffs, it is 
because they have entered into a contract 
with the defendants to make an advance and 
investment under circumstances not author- 
ized by Torrey's orders. Now this is very 



material to be considered; for the loss, 
whatever it is, mxist be borne exclusively 
by the plaintiffs. On the other hand, if the 
defendants are not entitled to retain the- 
damages for the 700 pezzos, against tlie plain- 
tiffs, still, if Torrey has broken his contract 
with the defendants, by not permitting the 
advance to be made, they have a perfect 
remedy over against Mm. 

First, it is said, that the bill of lading ac- 
companying the consignment of Torrey's 
shipment states, that freight is to be paid 
"as per agreement" • But what agreement? 
The defendants say, that the agreement must 
be that, which they state in the postsciipt 
of their letter of the 15th of September, and 
in the master's instructions for the voyage. 
But there is no proof, that these instructions 
were ever seen by the plaintiffs. The post- 
script was seen by them. But as there is no 
reference to any particular agi'eement, and 
no written agreement was produced under 
the hands of the parties, there is no gi-ound 
to say, that the agreement, imder which the 
plaintiffs wex*e to act, was any more that 
stated in the postscript, than that stated in 
their own orders from Torrey. Nor ai-e the 
terms of the agreement so differently set 
forth by the postscript and the orders as to 
be wholly irreconcilable with each other. The 
700 pezzos were to be advanced at Leghorn. 
But the advance, though stated in general 
terms in the postscript, might still be fairly 
imderstood by the plaintiffs as conditional 
and discretionary, as stated in the orders. 
And it was then* duty to act in a manner, 
if possible, reconcilable with both. If the- 
parties have, by their neglect to sign joint 
orders, placed the plaintiffs in a situation 
to act, and yet they may mistake what is 
their duty, ought a court of equity to hold 
them responsible, as If they had been them- 
selves guilty of gross laches and wilful dis- 
obedience of orders? 

But it is next said, that, if the orders wei-e 
incompatible, the plaintiffs should have re- 
jected all the consignments both of ship and 
cargo, and thus have protected themselves 
from responsibility. I exceedingly doubts 
whether, under the -circumstances, they 
would have been justified in so doing; and 
if the defendants had sustained any injury 
from their refusal, it would have been diffi- 
cult to have exonerated themselves from the 
payment of damages. Because they could 
not carry into effect all the contracts of all 
the parties, they were not bound to reject all. 
And if they wei'e at liberty to- accept the 
consignments of Messrs. Atlcinson & Kollins, 
and others, there is no ground to say, that 
they were bound to reject the consignment 
of Torrey. The argument for rejection goes, 
as it seems to me, to the whole consignments, 
if to any. But if they might have rejected 
all, or a part, still the inquiry is, whether 
they were bound so to do? I think they were 
.not They had a right to receive the other 
consignments, and also that of the vessel. 
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in order to reimbiu'se themselves, for their 
purchases ah-eady made, and to be made, 
of tiles and paper. And if they had refused 
the consignments, there is no pretence to 
say, that they were bound to supply the tiles 
and paper. The rejection would have been 
owing to a neglect on the part of the defend- 
ants, or of the shippers, and not of the plain- 
tiffs. But I do not accede to the doctrine ad- 
vanced at the bar, that, where there is a con- 
signment of ship and cargo, belonging to 
different persons, and the ship-owner con- 
strues his contract one way, and the shippers 
another way, the consignees are bound at 
their own peril to settle on the spot the rights 
of the parties. JMy opinion is, that the con- 
signees are bound to obey the orders of the 
consignor, and not of the ship-owner, if 
there be any discrepancy between them. It 
is true, that the ship-owners are not bound 
to deliver the goods tmless the consignees 
agree to pay freight, &c., according to the 
contract between them and the shippers. 
And they may insist upon an absolute agree- 
ment to this effect on the part of the con- 
signees, before the delivery, if there be any 
dispute as to what the contract is; and the 
consignees will be then bound by their own 
agi-eement But where no such dispute is 
known or understood at the time of the de- 
livery, and it passes sub silentio, then the 
consignees cannot protect themselves in dis- 
obeying the orders of the consignors. They 
are bound to pui'sue them; and if any injm-y 
arises to the other side, the remedy lies 
against the consignors, and not against the 
consignees. In the present case there is no 
evidence to show, that the master of the 
Halcyon demanded back Torrey's sugars, or 
that he expressed dissatisfaction with the 
conduct of the consignees under the circum- 
stances. It is true, that the defendants, in 
their letter of the ISth of April, 1S25, do 
complain to the plaintiffs of their breach of 
orders in not investing the 700 pezzos, as 
well as the other funds. But the plaintiffs, 
in a reply of the 27th of June, 1825, state 
tlie reason. "The sum of 700 pezzos, which 
were to be. advanced here, on account of half 
profits of the Halcyon cargo of sugar, not 
having been due from a default of profits, 
we considered ourselves authorized to act 
with a discretionary power, otherwise be as- 
sured, that we never deviate from orders," 
No reply was ever made by the- defendants 
to this letter. And this, to some extent at 
least, fiu-nishes a presumption in favor of 
their acquiescence in the fairness of the 
plaintiffs' conduct, though its legal correct- 
ness may not have been admitted. 

There is another consideration not wholly 
immaterial. As the postscript was not com- 
mimieated to the plaintiffs until the arrival 
of the brig, they had no means of knowing, 
or even of conjectm-ing, that there would be 
anj' discrepancy between the contract, as 
understood by Torrey and by the defendants. 
It was too late then to consult either party; 



for the delay would have been equivalent to 
a loss of the voyage. The plaintiffs, then, 
were compellable to act in a new emergency; 
and their conduct, if bona fide, is certainly 
entitled to great indulgence. It does not 
appear that Messrs. Murdock, Storey, & Co., 
the shipper's agents at Havana, made any 
communication to the plaintiffs on the sub- 
ject; so that they were left whoUy to thread 
their way by the light of the orders of Tor- 
rey and the postscript. The ground of recov- 
ery for the non-investment of the 700 pezzos 
certainly was, that there was no proof, that 
the advance was not absolutely ordered by 
the consignor of the shipment. If it had ap- 
peared otherwise, I am free to say, that I 
should have given a different direction to 
the jm'y on this point. It seems to me, that 
where an agent receives orders from the con- 
signor giving one interpretation to the con- 
tract, and from the ship-owner giving a differ- 
ent interpretation, he is not required to reject 
the consignment; but he may receive it and 
act for the benefit of both parties, and remit 
the question, for them to decide it for them- 
selves. I do not think he is bound to in- 
volve himself in a law-suit by a breach of 
the orders of the consignee. In the present 
case, if it stood before the jmy, as it now 
does, I should be of opinion, that, however 
equitable might be the claim for damages 
by the defendants against Torrey, that claim 
ought not to be sustained against agents, who 
have acted bona fide, and without any wilful 
act done in breach of their duty. 

The remaining question is, whether, the 
recovery having been had perfectly justi- 
fiably by the defendants upon their own view 
of the case, the plaintiffs have now any right 
to rehef against the full effect of that judg- 
ment. I agree entirely to the doctrine, that, 
if the defendants have had full knowledge 
and means of maldng a complete defence, 
and have omitted so to do, that furnishes 
no ground f eg." A new trial at law or in equity. 
This, however, is not the case of an appli- 
cation for a new trial, either at law or in 
equity. It is an application for an injunc- 
tion pro tanto to the judgment for what is 
not conscientiously due from the plaintiffs, 
however conscientiously the defendants 
might deem themselves entitled to retain it. 
The language of the com*t in the case of 
Marine Ins. Co. v. Hodgson, 7 Craneh, [11 
U. S.] 332, 2 Pet. Cond. Kep. 516, seems to me 
to contain so cogent and clear an exposilioji 
of the ti'ue principles, which ought to govern 
a eom't of equity on this subject, that it is 
useless to go farther into the authorities 
upon the general doctiune. The gi-ound of 
the present bill is, that the plaintiffs were 
taken by surprise at the trial, and had no 
opportunity to avail themselves of the de- 
fence, which they now set up; that they 
have been guilty of no negligence; and that 
they have lost their cause from sheer mis- 
take and ignorance of the natm-e and ex- 
tent of the claim against them. 
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Tlie first question is, wlietlier tlie plaintiffs 
Oiad any notice of the claim on account of 
the non-investment of the 700 pezzos. No 
'notice in pais, that it -was contemplated in 
the suit, is established. But the defendants 
insist, that they always did contemplate it 
-as a part of their demand, and that it is 
-covered by the counts in their declaiMtion, 
^nd therefore constructively brought home 
to the knowledge of the plaintiffs. The suit 
was originally brought in the state court in 
1S27, and was removed into the circuit court, 
-and came on for trial at October term, 1828. 
The original declaration contained, besides 
the money counts, only one special coimt, 
^nd that was in the most general form, al- 
leging that BeU, De Youngh & Co. had vn- 
dertaken, out of certain funds of Messrs. 
-Cunningham, Loring & Co., to purchase for 
them at Leghorn upon commission, 2200 
pezzos in value of marble tiles of certain 
specified dimensions, and had broken their 
contract Upon the trial, it appearing to 
the com*t, that the special agi'eement pro- 
-duced in evidence was not sufficiently set 
lorth, the then plaintiffs obtained leave to 
amend, and filed three new counts, upon 
which a trial was had at the same term. 
The first new coimt is in substance founded 
on the original letter of the loth of Septem- 
ber, 1824, and recites it, without any allu- 
sion whatever to the postscript, and avers 
the freight-money recovered to have been, 
<imder a videlicet,) 3449 pezzos, and a neg- 
lect to make the investment The second 
new cotmt states the voyage to Havana, the 
leaving of goods there to be carried fi*om 
thence to Leghorn, on freight for certain 
moneys to be paid by the owners thereof to 
the then plaintiffs, and their intention to 
invest at Leghorn 2200 pezzos of such mon- 
eys, so to be received, in marble tiles, «S:c., 
the residue of such mo^neys, after deducting 
disbursements, in wrapping-paper, and a 
promise of the then defendants out of such 
moneys to make the purchases accordingly. 
It then avers, that a large sum became due, 
payable at Leghorn to the then plaintiffs, 
for the freight of the said goods, to wit, 3439 
pezzos, which was received by the then de- 
fendants, and alleges a breach in the non- 
investment The third new count alleges 
the contract to be, that heretofore, to wit 
-on the 9th of December, 1824, the then de- 
fendants had in their hands a large sum of 
money, to wit $5000, the property of the then 
plaintiffs; and the then defendants under- 
took to pm-chase for the then plaintiffs 2200 
pezzos in value of marble tiles &c., and to 
invest the residue thereof, after deducting 
disbm'sements, in wi-apping-paper, &c., &e.; 
and then proceeds to state a breach by non- 
investment, by which the then plaintiffs had 
sustained damages to the amount of ?7000. 

The original declaration certainly contained 
no count adapted ta make out a case under 
the postscript And it does not appear to 
nie, that the first or second new counts, in 



the manner In which they are actually 
framed, can cover any claim for the non- 
investment of the 700 pezzos. They seem 
to me exclusively adapted to meet the. case 
of the non-investment of the funds under 
the original letter, independent of the post- 
script The only count which seems 'enti- 
tled to cover the 700 pezzos, is the third new 
count; and unless my recollection misleads 
me, this was the count, on which the right 
to recover -was, at the trial, mainly, if not 
exclusively rested. Now, it cannot escape 
observation, that this count is very general 
in form, and conveys not the slightest in- 
formation as to any particulars of the funds. 
The gravamen, which it principally pm*ports 
to insist upon, is the non-investment of the 
2200 pezzos in marble tiles, and the state- 
ment of the funds is under a videlicet, and 
merely introductory. Had, then, the plain- 
tiffs any reason to suppose, that they consti- 
tuted a part of the claim of Messrs. Cun- 
ningham, Loring & Co. against them? I do 
not ask, whether the latter contemplated it 
as a part of their claim; for that may be 
admitted, and yet the posture of the case be 
not changed. I am of opinion, that there is 
no evidence in the case, that could reasona- 
bly lead the plaintiffs to such a conclusion. 
It is true, that Messrs. Cunningham, Lor- 
ing & Co. did, in their letter of the 18th of 
April, 1S25, complain to the plaintiffs of the 
non-iDvestment of the 700 pezzos, as a griev- 
ance. But the plaintiffs in their reply of 
the 27th of June, 1825, already alluded to, 
stated, that the advance of the 700 pezzos 
was to be conditional and discretionary, in 
ease there were half profits. The omission 
on the part of Messrs. Cunningham, Loring 
& Go. to reply to that statement, would nat- 
urally lead the plaintiffs to presimie, that so 
far at least they acquiesced in the justifica- 
tion set up by them. And the original dec- 
laration gave no notice of any different in- 
tention. And there is no pretence to say, 
that, by any other matters in pais, the plain- 
tiffs had any special notice of this daim be- 
ing insisted on. 

Now even supposing the new cotmts gave 
the most perfect notice of the daim at the 
trial, it is most manifest, that the plaintiffs 
could not be apprized of it; for they were 
in a foreign country, and utterly without 
any conusance of the proceedings at the trial. 
The new counts were filed after the trial 
commenced, and a delay of a short period 
only was allowed before the trial was again 
resumed. I have no right to refer to my own 
recollection of the occurrences at the trial. 
But it has been stated at the bar, and admit- 
ted to be correct, that although Messrs. Cun- 
ningham, Loring, & Co. insisted, that they 
had always intended to makfe this claim, the 
counsel for Messrs. BeU, De Youngh, & Go. 
expressed an utter sm'prise at the informa- 
tion, and asserted his prior ignorance of any 
such claim. And it is not now denied, that 
siieh was the fact on his part. And it is 



BELL (Case No. 1,247) 



[3 FecT. Cas. page 96] 



not controverted, that, at that time, he had 
not the slightest knowledge of the orders of 
Mr. Ton'ey, so as to enable him to avail him- 
self of that defence. 

What, then, is the case before the court? 
Foreigners are sued in an action, which gives 
them no notice of the particular claim. Their 
counsel, the foreigners being resident abroad, 
go to trial upon the declai'ation, as it stands, 
and that declaration is not supportable. New 
counts are filed, by leave of the coiu't, which 
cover a claim not before embi'aced in the 
actual frame of the declaration. The for- 
eigners have no notice of it, and of com'se no 
means of insti'ucting their counsel on any 
point of defence. The trial immediately pro- 
ceeds, and a verdict is obtained, which upon 
facts, which could have been supplied upon 
due notice by the foreigners, would not have 
been recovered according to the principles of 
law. Upon such a case, where the recovery 
must be, if maintained, a final loss to the 
parties; where they can receive no ulterior 
remedy; where they acted merely as agents, 
bona fide, and according to the orders of 
their principal; can there be a doubt, that a 
court of equity ought to fm-nish redress? 
It is a case of substantive, unqualified sur- 
prise. Even courts of law do not hesitate 
to grant new trials in cases of sm-pi'ise. It 
is a case of persons abroad, who are neces- 
sarily compelled to rely on counsel at a dis- 
tance, and without the means of immediate 
communication with them. And in such 
cases, courts of law looli with more in- 
dulgence in gi-anting new trials, even where 
the attorney may not be presumed to be 
wholly without negligence, and more dili- 
gence might have brought the proper defence 
to his knowledge, the papers being In his 
possession. Broadhead v. Marshall, 2 W. 
Bl. 955; Grant, N. Trials, 132, 115. 

Looldng, then, to the case, as it is now pre- 
sented to the court, I feel, that I am doing no 
more than what every court of equity would, 
under like circumstances, feel itself bound to 
do; to grant relief, and a perpetual injunc- 
tion as to so much of the judgment, as is 
covered by the damages given on account of 
the non-investment of the 700 pezzos. This 
is readily ascertained by mere computation, 
and applying the rule of proportion. I make 
tliis decree without the slightest intention of 
suggesting, that the defendants have insist- 
ed upon a hard and unconscionable verdict, 
or have been wanting in all due equity. They 
have sustained great losses by the miscon- 
duct of the plaintiffs in not complying with 
their orders; and might fairly enough claim 
to retain any sum, which was not beyond 
those losses. And, inasmuch as they have 
been in no default, I do not see that they 
ought to be deprived of their costs in this 
suit. 
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BELL V. DANIELS et al. 

[1 Bond, 212; 1 Fish. Pat. Cas. 372; Merw.> 
Pat. Inv. 616.] ^ 

Circuit Court, S. D. Ohio. Nov., ISaS. 

Patents for Isvbstions — Construction— Util- 
ity — Suggestions — Abandonment — Effect of 
Caveat — Infringement of Combination — 
Measdke of Damages. 

1. A patentee is not controlled by the title of 
his patent, but the patent, the specification, and 
the drawings are all to be examined, and are all 
to have a fair and liberal construction in ilf- 
termining the nature and extent of the inven- 
tion. 

[Cited in Geier'v. Goetinger, Case No. 5,2i)i). 
See, also. Parlier v. Stiles. Id. 10.749; Ex 
parte Littlefield, Id. 8,39S; Ex parte 
Mackay, Id. SS3S; Ex parte Gay, Id. 5,- 
279; Page v. Ferry, Id. 10,662.] 

2. A patent can not be valid for a principle 
merely, but must be for the applicition of the 
principle to some practical and useful purpose. 

[See O'Reilly v. Morse, 15 How. (56 U. S.) 
62; Mitchell v. Tilghman, 19 Wall. (.S6 U. 
S.) 287; McComb v. Brodie, Case No. 8,- 
708; Andrews v. Carman, Id. 371; In re 
Smith, 16 Fed. 465.] 

3. The patent raises the presumption of 
utility, and the jury are not to conclude that 
there is no utility in an improvement because of 
its apparent simplicity, nor from the fact that it 
may not be the best mode of effecting the re- 
sult. This last consideration would affect the 
value of the patent, but not its validity. 

[Cited in Gibbs v. Hoefner, 19 Fed. 324. See, 
also, Lee v. Blandy, Case No. 8,182; Tilgh- 
man v. Werk, Id. 14,046.] 

4. Others may have made suggestions to the 
patentee as to the possibility of making the im- 
provement subsequently patented; they may 
have thought upon the subject and made ex- 
periments with reference to it, but unless their 
experiments resulted in discovery, such ap- 
proaches to invention would be no bar to the 
granting of a patent to one who succeeded in 
making the discovery and perfecting it. 

[See Pennock v. Dialogue. Case No. 10.941; 
Judson V. Moore, Id. 7,569; Roberts v. 
Dickev, Id. 11,899; Whittlesey v. Ames, 13 
Fed. 893.] 

5. An abandonment or dedication to the public 
of an invention may be made as well after pat- 
ent granted as before; but when the patent 
has actually been granted, it woidd undoubtedly 
require a strong case to prove abandonment. 

[See Hovey v. Henry, Case No. 6,742.] 

6. The effect of a caveat is to protect the 
claim of an inventor from all interfering appli- 
cations made within one year after its filing, 
by requiring the office to notify him of such 
applications, that he may resist the interfer- 
ence if he chooses. But if, during the time 
which elapses between the filing of his caveat 
and his application, he allows his invention to 
go into public use, his caveat will not protect 
him. 

[See American Hide & Leather Splittins & 
Dressing Maeh. Co. v. American Tool & 
Mach. Co., Case No. 302.] 

7. B. made application for a patent in Janu- 
ary, 1838. Some objections were made by the 
office, and, finally, an amended specification was 
filed in March, 1840, upon which the patent is- 
sued. There was no evidence that the patentee 

^Reported by Samuel S. Fisher, Esq.; re- 
printed by Lewis H. Bond, Esq.; and here re- 
published by permission. Merw. Pat. Inv. 616, 
contaius only a partial report.] 
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withdrew or abandoned his application of 1838: 
Held, that the two years during which the in- 
vention might be used before the application 
without working abandonment, must be dated 
back from January, 1838. 
[Cite^l in Blandy v. Griffith, Case No. 1,529; 
Goodi;ear Dental Vulcanite Co. t. Willis, 
Id. 5,603; Smith v. Goodyear Dental Vul- 
canite Co., 93 U. S. 501; Colgate v. W. U. 
Tel. Co., Case No. 2,995. See, also, Henry 
T. Francestown Soap-Stone Stove Co., Id. 
6,382.3 

8. There is no infringement of a patent for a 
combination, unless all the essential parts of the 
combination are substantially imitated. 

[Cited in Crompton v. Belknap Mills, Case 
No. 3,406. See, also. Brooks v. Jenkins, 
Id. 1,953; Brooks v. Bicknell, Id. 1^45; 
Fisher v. Craig, Id. 4,817; Gage v. Her- 
ring, 107 17. S. 640, 2 Sup. Ct. 819.] 

9. There is no unbending or unyielding rule 
of damages, but the rule generally recognized 
as the true one is to give, as damages, the 
amount of profits saved to the defendants by 
the unlawful use of the plaintiff's invention. 

[Cited in Magic Ruffle Co. v. Elm City Co., 
Case No. 8,950. See, also, Wayne v. 
Holmes, Id. 17,303.] 

At law. This was an action on the case, 
[by Martin Bell against Hiram G. Daniels 
and Cyrus Newkirk,] ti'ied by the com*t and 
a jury, to recover damages for the alleged in- 
fringement of letters patent [No. 1,630] for 
an "improvement in the mode of applying the 
waste heat of blast fmrnaces to steam boil- 
ers," granted to plaintiff, June 10, 1840. In 
the appax-atus described in the specification 
the boilers stood on the stack by the side of 
the tunnel head, with which they were con- 
nected by a short flue. The heat and gas 
passed by this flue to the end of the boiler 
neai'est the tunnel-head, thence to the end 
of the boiler, thence back tinder the o_ther 
boiler (the boilers being separated by a brick 
partition wall dividing the fire-bed longitu- 
dinally), and so out through a chimney. 

The claim- of the patentee was as follows: 
"The arrangement of flues and their necessary 
appendages by which the flame and gas es- 
caping from the tunnel-head are applied to 
the boilers for the creation of steam." 

In the defendants' apparatus, the two boil- 
ers, having one common flue or fire-bed with- 
out partition, were placed directly over the 
tunnel-head, the gas striking them at one 
end, passing under both together to the op-- 
posite end, and thence out through a chim- 
ney. This apparatus was used for four him- 
dred and thirty-nine working days before 
the expiration of plaintiff's patent. 

In relation to the history of the invention, 
it appeared in evidence that the boilers had 
been put up in various places dmlng the 
years 1836 and 1837. That the plaintiff com- 
menced experimenting as early as 1834, and 
continued to experiment until January, 1837, 
when he filed a caveat. In January, 1838, he 
filed his specifications, and made his appli- 
cation for a patent, but, having claimed the 
"application of the waste heat to boilers in 
any manner," instead of the mode which he 
had invented and described, his patent was 
Sfjed.cas. — 7 



rejected. He filed another specification (with- 
out withdrawing the first application), in 
which the same machine was described, but 
with a different claim. This was filed in 
March, 1840, and on Jxme 10, 1840, the pat- 
ent issued. 

G. M. Lee and S. S. Fisher, for plaintiff. 
G. Fox and H, H. Hunter, for defendants. 

LEAVITT, District Judge. The claim in 
this case is for the infringement of a patent 
right. The defendants have plead the gen- 
eral issue, and filed a notice setting up the 
various defenses upon which they rely. The 
first of these denies the validity of the pat- 
ent on its face, and is a question for the 
consideration of the court. The patent is 
for "a new and useful improvement in the 
mode of applying the waste heat of blast 
furnaces to steam boilers." The plaintiff is 
not controlled by his title, but the patent,, 
specification, and drawings are all to be ex- 
amined, and are all to have a fail' and liberal ' 
construction, in determining the nature and 
extent of the invention. The statute requires 
that the patentee shall describe his inven- 
tion in such clear, full, and exact terms as 
shall enable any person skilled in the art to 
which it relates to construct or apply the 
invention. The defendants insist that these 
specifications are defective for imcertaintj'' 
and ambiguity, because they do not state 
what are the "necessary appendages" to the 
flues, and, because the claim is for the appli- 
cation of heat to boilers to produce steam, 
or merely a claim for a principle. The plain- 
tiff, in his specification, describes his improve- 
ment as "consisting in the manner of apply- 
ing the waste "heat of furnaces to the genera- 
tion of steam in steam boilers," and alleges 
that the object of his specification is to af- 
fox'd practical directions for the use of his 
improvement. 

In his summing up, or conclusion, to which 
we must look, in order to determine precisely 
what the patentee claims as his invention, 
we find that his claim is for "the arrange- 
ment of fines and their necessary append- 
ages, by which the fiame and gas escap- 
ing from the tunnel-head are applied to the 
boilers for the creation of steam." The 
court has had occasion to construe this speci- 
fication and daim in a former trial. In the 
case referred to, a motion for a new trial was 
fully argued, Judge McLean being present. 
Both judges held that the words, "arrange- 
ment of flues and their necessary append- 
ages," as used by the patentee, were equiv- 
alent to a combination of mechanical struc- 
tures producing the result stated. It is true 
that a patent cannot be valid for a principle 
merely, but must be for the application of 
a principle to some practical and useful pur- 
poses; but in this case, it is not claimed as 
a discovery that heated air applied to a 
boiler will make steam, but that the mode 
of applying the heated an: of a fm-nace in 
a way to save fuel and labor has been dis- 
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covered, the invention patented consisting in 
tlie contrivances by whicli the hot air is ap- 
plied. These contrivances, as described in 
the specification, are called flues and their 
appendages, and consist of: 1. The mode 
by which the heated air passes from the top 
of the stack into the flues. 2. The mode of 
bringing the heated air in contact with the 
boilers, which is by means of a flue passing 
under one boiler and then under the other, 
and escaping through an outlet at the end 
of the boilers at which it entered; and 3. 
The position or arrangement of the boilers. 
Neither the boilers, the flues, nor any of the 
appendages are new, but the claim is that 
the combination of the whole is new and 
useful. And there would seem to be no 
doubt that this is a patentable combination, 
including the application of principles, not 
separately claimed to be new, to the pro- 
duction of a new and useful result. 

Upon the question of utihty, it may be re- 
marked as a familiar principle that the pat- 
ent raises the presumption of utility, yet the 
defendants may show, in order to defeat the 
patent, that the invention is worthless, 
though, if it appears that it is in any degree 
useful, the patent will be sustained. The 
plaintiff has offered proof by Dr. Fisher and 
Mr. Foster of the utihty of this mode of 
heating boilers, and it wiU be for the jui-y to 
say, from this and aU the testimony, wheth- 
er his invention is, in fact, of any value. 
In doing this, they are not to conclude that 
there is no utility in the improvement from 
its apparent simplicity, nor from the fact 
that it may not be the best mode of efCect- 
ing the result. This last consideration 
would affect the value of the patent, but 
not its validity. As to the novelty and orig- 
inaUty of the improvement patented, the 
court will again remark that the patent itself 
raises a presumption in favor of both. The 
statute, however, requires that the invention 
shall be new, and if the defendants can show 
that it was known or in use prior to the 
patentee's application for a patent, the plain- 
tiff can not recover. This defense is set up 
in the present case. It is not claimed, in- 
deed, that the combination as such is not 
new; that is, that it was ever before applied 
to produce the result claimed for it; but it is 
insisted by the defendants, that the inven- 
tion is not new and original, because heated 
air has been before applied to other purposes. 
The test of novelty, as applied to a combina- 
tion, seems to be, whether the application of 
heated air, by such means and appliances as 
the plaintiff claims to have invented, has 
been before known as an agent for raising 
steam in boilers, for, as already stated, this 
is a principle of the plaintiff's invention, and 
the fact that heated air had been before 
used in a different way and for a different 
pm-pose, would not be within this principle 
and would not defeat the patent for want of 
novelty. In this connection, I remark that 
it is no evidence of such a prior knowledge 



of the invention as will defeat the patent, 
that other persons have made suggestions to 
the patentee as to the possibility of making 
the improvement subsequently patented. Oth- 
ers may have thought upon the subject, and 
made experiments with reference to it; but 
unless they accomplished the object, unless 
their experiments resulted in discovery, such 
approaches to it would be no bar to the 
granting of a patent to one who was success- 
ful in making the discovery and perfecting it. 
But it is claimed that if the plaintiff was 
the inventor of a patentable subject, there is 
evidence of a prior public use of his inven- 
tion which invalidates his patent, and that 
such prior use was under the authority, and 
by the conciu-rence of the plaintiff. The 
statute provides that if the patented struc- 
tm-e or improvement has been in public use, 
or on sale, for two years prior to the applica- 
tion for a patent, with the consent and allow- 
ance of the patentee, the patent shaU be 
void, and whether there was or was not 
such prior use, will be a question of fact for 
the jury. In the present ease, the witness. 
Spear, says that in 1S37, he put up boilers 
for his father-in-law, on the plan of Bell's 
patent, in Huntington county, Pennsylvania, 
with the knowledge of Bell, and with his 
consent. E. Soden states that, in 1836 or 
1837, his brother, by the consent of plain- 
tiff, put up boilers in Tennessee. James Bell 
states that the boilers put up by Spear were 
put up under the supervision of the patentee, 
and for the pm-pose of fm-ther experiments. 
It will not be necessary to decide whether 
this was a public use of the invention, within 
the meaning of the statute, if the jury are 
satisfied that such use was not more than 
two years before the date of Bell's applica- 
tion for a patent. It appears that in Janu- 
ary, 1837, the plaintiff filed a caveat in the 
patent oflBce; and on January 26, 1838, he 
filed his application. Upon this application, 
the patent office refused to issue a patent. 
It was amended in March, 1840, and on June 
10, 1840, the patent issued. 

The effect of the caveat is to protect the 
claim of an inventor from all interfering ap- 
plications made within one year after its 
filing, by requiring the office to notify him of 
such applications, that he may resist the in- 
terference if he chooses. But if, during the 
time which elapses between the filing of his 
caveat, and his application, he allows his in- 
vention to go into public use, his caveat will 
not protect him. The only question upon this 
point, therefore, for the jury, will be whether 
the boilers put up by Spear and Soden were 
put up less than two years before the date of 
Bell's application. If so, they are within the 
exception of the statute, and the defense 
that the invention had been in public use two 
years prior to the application fails. It is, 
however, insisted by the defense that the 
application made by the plaintiff, in Janu- 
ary, 1838, can not protect him from the legal 
effect of allowing his improvement to go into 
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public use, for the reason that the patent 
office rejected that application; that,- there- 
fore, it must be regarded as a nuUity, and 
that tlie application for the patent must be 
<3ated from March, 1840, and not from Jan- 
uary, 183S. This question is decided by- 
section 7 of the act of 1S36. That section 
provides that when a patent is refused, the 
application shall still be in force, unless the 
applicant, in a manner pointed out, elects to 
■withdi'aw it. In this case. Bell made no 
such election; but he filed an amended speci- 
fication in 1840, imder which the patent is- 
sued. This amendment of the original speci- 
fication, having been provided for by the 
section above referred to, the com-t has no 
difficulty in holding that the application of 
the plaintiff must date from January, 1838. 

The question of abandonment has been 
raised in this case, and it will be the duty 
of the jury tch pass upon it. If an inventor, 
by his actions and consent, shows that he 
has made a dedication of his invention to 
the public, he can not afterward disavow 
such a dedication, and obtain a patent; and, 
therefore, if the jm-y are satisfied, from the 
-evidence, that this patentee has permitted 
his invention to go 'into public use, without 
objection, and without talking any steps to 
vindicate his rights, he will be viewed as 
having given his improvement to the public, 
and will not be permitted afterward to re- 
sume it. This abandonment, or dedication to 
the public, may be made as well after pat- 
ent granted as before; but, where the pat- 
ent has actually been granted, it would un- 
doubtedly requu-e a strong case to prove 
abandonment 

The doctrine of the law upon this and the 
preceding points may be briefly stated thus: 
that if the jury find that the invention was 
used by others, or even by one person, with 
the consent or allowance of the inventor, 
publicly, and for more than two years be- 
fore the application for a patent; or if they 
find tbat it was publicly used for a long pe- 
riod by the inventor himself, not in the 
way of experiment, but for gain, in either 
case the patent is void. 

If the jm-y shall be satisfied that this is a 
patentable invention, that it is new and 
useful, and has not been abandoned, or per- 
mitted to go into public use foi more than two 
years before the application, they will then 
Inquire whether the defendants have infrin- 
ged the plaintifE's patent. This is a question 
of fact for the jury. It must be proved by 
the plaintiff, for the burden of proof is upon 
him, and to sustain his case he must prove 
that the defendants have either used his in- 
vention, or something substantially lilce it. 
To this end, he has inti-oduced two witnesses 
—Dr. Fisher and Mr. Foster— both of whom 
testify that the two structures are substan- 
tially the same. The jm-y will, however, be 
guided by all the evidence in the case, as 
well the examination of the models and 
<lrawings, and of the patent itself, as by the 
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testimony of the experts whose opinions have 
been laid before them. The court has al- 
ready stated that it regards the claim of the 
plaintiff, as set forth in his specification, . as 
being, substantially, a claim for a combina- 
tion of known mechanical structures to pro- 
duce a new and useful result. The defend- 
ants contend that they have not used all of 
the parts of this combination, and therefore 
insist that they are not liable for an in- 
fringement. It is undoubtedly true that the 
use of one or more parts of a combination 
is not an infringement, and if the defend- 
ants have not used all the flues or append- 
ages claimed by the patentee they have not 
infringed. If the specification requires a flue 
for conducting the heat from the tunnel-head 
to the boUers, and the jury find that the de- 
fendants have not used such a lateral flue, 
or anything equivalent to it, then thei-e is no 
infringement, for the patentee can not aban- 
don any part of his improvement which he 
claims in his specification as material. 

If he has claimed the lateral flues as a 
material part of his invention, he is not now 
at liberty to say that it is no part of his 
patent. In this specification, the plaintiff 
describes also the flues under the boilers, 
formed by a division waU; the defendants 
use no such division wall, but the heat passes 
under both boilers at the same time. The 
defendants, thei'efore, insist that they do not 
use the plaintiff's arrangement of flues, and 
that there are in fact no flues in their struc- 
ture. It wiU be for the jm-y to say whether 
this constitutes a substantial difference in 
the two machines; if so, tlie defendants have 
not infringed. As has been before remark- 
ed, they must use substantially all the parts 
of the plaintiff's combination, in order to be 
guilty of an infringement of his patent. If 
they do this: if they include in their con- 
trivance, substantially, all the principles of 
the plaintiff's combination, it will be no 
defense that the structure used by them is 
better in its effects than that patented by the 
plaintiff. If the jm-y believe that none of 
the foregoing defenses are sustained, and 
that the defendants have infringed, they will 
then inquire what damages the plaintiff 
sTiall receive. This is wholly within the dis- 
cretion of the jury, though no claim is made 
in the present case for any thing beyond 
compensatory damages. There is no un- 
bending or unyielding rule of damages, 
though that usually recognized as the true 
rule has been to give to the plaintiff, as dam- 
ages, the amount of profits which the de- 
fendants liave derived from the use of the 
plaintiff's improvement, not the amount 
which they might have realized, or which 
they made from the use of improvements 
other than those of the patentee, but what 
they actually did make by the use of the 
machine as patented. In this case, it is 
claimed by the plaintiff that the jury have 
the data for ascertaining the defendant's 
profits, in the value of the coal saved by 
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the use of the plaintifE's invention. This 
would seem to be a satisfactory basis. The 
fm-nace was run four hundred and thirty- 
nine days. The w-itnesses differ gi-eatly as 
to the quantity of coal that would be requir- 
ed to make the necessary steam by the old 
method, but it will be for the jux-y to say 
what the quantity should be. As before re- 
marked, the whole subject of damages is 
with them, and they will give such an 
amount as in their judgment seems proper, 
under the evidence. There are no doubt cas- 
es in which the license price may be a 
criterion, but there are few instances in 
my judgment, in which> where his inven- 
tion is pirated, the patentee ought to be con- 
cluded by a former offer to sell. 

[NOTE. For other cases involving this pat- 
ent, see Bell v. McCullough, Case No. l,2o6; 
Bell V. Phillips, Id. 1,202.] 



Case ITo, 1,348. 

BELL et al. v. DAVIDSON. 

[3 Wash. C. C. 328.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1S18. 
Courts— "Federal Pkactiob — State Laws— Evi- 
dence — Accounts — Intekeogatories— Nego- 
tiable Instruments- Liability of Drawer. 

1. The laws of the several states, as to the 
practice and proceedings in their courts, are not 
ohligatorv on the courts of the United States; 
and therefore, the act of the assembly of Penn- 
sylvania, of 2d January, 1815, [Laws Pa. p. 6, 
c. 4,] as to copies certified by a notary public, is 
not applicable in this court. 

[See Craig v. Brown, Case No. 3,330.] 

2. All proper interrogatories must be answered 
on both sides, or the deposition cannot be read. 
If the interrogatories are hypothetical, and m 
a certain event only are required to be an- 
swered, which event does not happen; or if they 
refer to records, which must speak for them- 
selves; thev need not be answered. 

[See Dodge v. Israel, Case No. 3,952; Win- 
throp v. Union Ins. Co., Id. lr,901.J 

3 If the defendant relies upon one side of 
the' plaintiffs' account, to establish his claim, 
he admits, prima facie, the debit side of the 
account; provided it be composed of items, 
which, by the form of the action, may be recov- 
ered. If the form of action is not such, he 
may use the credits to defeat or diminish the 
credits claimed by the defendant, when one can 
legally be opposed to the other. 

[See Morris v. Hurst, Case No. 9,832; Griffin 
V Jeffers, Id. 5,817. Distinguished m U. 
S. V. Jones, 8 Pet. (33 U. S.) 383.] 

4. If a bill of exchange be drawn by A, with 
directions to charge the amount thereof to B, 
and it is accepted generally, and paid, the 
drawer is not liable to the drawee; unless it 
appear that B was the agent of A, and the 
direction to charge the bill to him, was only to 
point out the fund from which the bill was to 
be paid. 

At law. Action [by Jolm Bell and others 
against Nathan Davidson] on fom-teen bills 

^ [Originally published from the JMSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



[3 Fed. Cas. page 100] 

of exchange, amounting to £9918. 16s. lOd. 
sterling, drawn on the plaintiffs by the de- 
fendant, in favom- of different persons, and 
paid by the plaintiffs for account of the de- 
fendant, in 1809. [Verdict for plaintiffs.] 

The plaintiffs, established merchants in 
London, and as the agents and correspond- 
ents of the defendant, had large transactions 
with him, before the circumstances which 
gave rise to the present suit took place. In 
1808, the defendant sent a vessel to Gibral- 
tar, and other ports in Em-ope, under the 
care of Lewis R. Brown, w^ith directions to 
remit the proceeds of the cargo to the plain- 
tiffs. Two of the bills of exchange, each 
for one thousand pounds sterling, were drawn 
about the period this vessel sailed; and the 
plaintiffs were directed "to place them to 
the account of Lewis R. Brown." These bills 
were accepted generally, and when paid, 
were charged to the defendant, and to Lewis 
R. Brown. Lewis R. Brown remitted the 
proceeds of his cai-go to the plaintiffs, and 
went to London; where he became intimate 
with the plaintiffs, had ti-ansactions with 
them, on his own account, and the plaintiffs 
opened an account in the name of Lewis R. 
Brown, and Nathan Davidson, in which 
charges were made, for moneys paid for the 
separate use of Brown and of Davidson; and 
moneys were credited, which were received 
from remittances made by Brown, for ac- 
count of Davidson, as well as moneys paid 
by Brown from his own resources. Although 
an account, opened with Brown, stated a 
balance to be due to him from the plaintiffs,, 
yet, it appeared, that this balance arose, from 
giving him credit for a note drawn by him 
in favour of the plaintiffs; which note was 
never negotiated by them, remained unpaid,. 
and Brown was, therefore, and is still, a 
debtor to a large amount to the plaintiffs, on 
the close of accounts between him and them. 
The defendant claimed a credit, for all 
sums which were received by the plaintiffs- 
from Lewis R. Brown, and remittances made 
by him; these sums appearing to have been 
received, by accovmts produced under notice 
to the plaintiffs, and which were returned 
with a commission issued to London. The 
right of the plaintiffs to charge him with the 
sums shown to have been paid by the same 
accounts, was denied; as it was stated, the- 
defendant had not come prepared to examine 
these charges, the action being instituted on 
the biBs of exchange only, and not on an ac- 
count for money laid out and expended. 
Taking credit for those sums so shown to- 
have been received, and deducting the two 
bills, for one thousand pounds each, which, 
having been drawn, as stated in them, "for 
account of Lewis R. Brown," were therefore 
alleged to have been paid for the account 
of Lewis R. Brown only; and excluding the 
sums charged in the same accounts, as paid 
by the plaintiffs; a balance would be due to 
the defendant. The accounts were intricate 
and involved; and sums which were char- 
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ged in some instances to Brown and David- 
son, were afterwards charged to the separate 
accounts of botli or one of them. It ap- 
peared, however, that advances had "been 
made by the plaintiffs for insurances, and 
that the defendant and Lewis R. Brown were 
debtors to a considerable amount, before re- 
mittances were received from Lewis li. 
Brown or the defendant; and that the two 
bnis, each of one thousand pounds, had been 
accepted by the plaintiffs before they re- 
ceived the remittances. 

The defendant contended, that the two 
bills, each for £1000, having been drawn for 
account of Lewis R. Brown, and paid by the 
plaintiffs, were not to be charged to him; 
and cited Kyd, Bills, 97, and 5 Com. Dig. tit. 
"Merchant," F, 5. A bill drawn on account 
of a thii'd person, and accepted for his ac- 
count, if such third person fail in providing 
funds, the drawee who pays it has no claim 
on the drawer. If the drawee does not 
choose to accept a "bill so drawn, he may 
protest it; and if he afterwards pay it for 
the honour of the drawer", he may thus make 
the drawer liable. It was also claimed for 
the defendant, that the plaintiffs had no right 
to connect the defendant and Lewis R. 
Brown together in an account; and that the 
charges made in the accoimts thus stated, 
were not evidence against the defendant, but 
the defendant might make use of the items 
•credited in the accounts as evidence in his 
favour. 

On the part of the plaintiffs, it was ad- 
mitted, that if the two bills, each for £1000, 
had been accepted and paid for account of 
Lewis R. Brown, they could not be after- 
wards charged to the defendant; but that 
these bills were in fact drawn for the ac- 
•eoxmt of the plaintiffs, and that the direction 
to pay them for the account of Lewis R. 
Brown, was only given to designate the funds 
from which they were to be paid, which 
were the remittances to be made by Lewis 
R. Brown out of the defendant's property 
under his charge. The plaintiffs' counsel, 
to show that the direction to place a bill to 
the accoimt of any one was of no conse- 
<tuence, and that the real state of the trans- 
-actions would not be altered by such direc- 
tion, cited Chitty on Bills, 55. The defend- 
ant, it was said, could not make use of the 
accounts produced by the plaintiffs, without 
admitting these accounts as prima facie evi- 
dence of the charges made against him in 
these accounts, he being at libertj^ to dis- 
prove these charges by evidence; and having 
offered no such evidence to the jui-y, these 
■charges were to be considered as proved. 
It was also contended, that the plaintiffs had 
a right, when they received remittances and 
payments from Lewis R. Brown, to appro- 
priate the amoimts to the payment of ad- 
vances made by them, on the principle of 
law which authorizes the payment of either 
of two accounts or debts due by the payer to I 



the receiver, as the receiver may think prop- 
er to apply the same, imless particular direc- 
tions to the contrary are given at the time of 
payment. The defendant had received the 
amount of the bills; and if they were drawn 
for the separate accoimt of Lewis R. Brown, 
he might show the fact by his correspond- 
ence. 

In the course of the trial, a copy of an ac- 
count current, certified by a notary public 
"to be a true copy of an original account 
produced before him," was offered in evidence 
by the defendant, the plaintiff having failed to 
produce the original after notice, and his coun- 
sel declaring he had not the same. The act of 
the assembly of Pennsylvania, making the 
certificates of notaries evidence, was cited, in 
support of the claim to the admission of the 
paper. The court rejected the evidence, and 
adopted both the objections made by the 
plaintiffs' counsel.— Fh:st, that the court are 
not bound l)y any acts of the assembly of 
the state, regulating the mode of proof, but 
only by general laws. Second, that a copy 
of an original may be produced; but it must 
be sworn to be a copy, and not so certified. 
An objection was made to reading the exam- 
inations of witnesses taken under a com- 
mission to London; on the ground that all 
the interrogatories which accompanied the 
commission had not been put to the wit- 
nesses. The court stated, that it had been 
decided that each question must be put to 
every witness. The questions which accom- 
pany the commission are impoitant to both 
parties, and other questions are frequently 
put, on the supposition that all will be an- 
swered. It appearing to the court that an 
answer by the witness to one of the inter- 
rogatories, which had not been put by the 
commissioners, would not have been legal 
evidence, the court allowed the examination 
of the witness who had answered the re- 
maining interrogatories to be read. 

J. R. Ingersoll, for plaintiffs. 
Rawle & Tod, for defendant 

WASHINGTON, Ch-cuit Justice, (charging 
juiy.) This is a question of account, and the 
jmy wiU not' expect assistance from the 
court; they will examine the accounts, and 
form an opinion from them. 

There are two or three questions on which 
the opinion of the court is required. First, 
as to credits claimed by the defendant, taken 
from the accounts of the plaintiffs, and the 
debits in those accoimts. The principle of 
law is, that if the defendant is not prepared 
to prove credits, but relies for their proof on 
the plaintiff's account, the plaintiff can call 
on him to admit, prima facie, the debits; 
but it is competent to the defendant to show, 
by evidence, that the debits were not propei-- 
ly made. This applies in every case, in 
which a defendant makes use of a-edits in 
the plaintiff's account. The plaintiffs in this 
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case miglit liave inserted money counts in 
their declaration; and if the defendant had 
availed himself of the account of the plain- 
tiffs, the plaintiffs could say, you have ad- 
mitted the debits, prima facie, and you must 
disprove them. This action is brought on 
bills of exchange, and the plaintiffs cannot 
recover on the debits in their account, and 
must recover on the bills. But if the defend- 
ant avail himself of the credits, the plaintiffs 
may bring in the debits of the aecovmt, the 
defendant having used the account to show 
debits. 

Another question is, admitting that the 
debits are made out, can the defendant avail 
himself of them against the bills of ex- 
change? It is a principle of law, that pay- 
ments may be applied to any account, unless 
special directions are given for their applica- 
tion when they are made; and if, when the 
credits were given, there was an account 
between the parties other than the bills, they 
may be applied to that account. With re- 
spect to the £2000 and the £790, the jm-y must 
detei-mine from the accounts. With respect 
to the two bills, for £1000 each, there is 
much difficulty as to facts, but none as to the 
principle of law; that if a bill is directed to 
be charged to a particular account, other 
than tliat of the di-awer, and is paid. It is 
not to be charged to the drawer. But the 
jm-y have not all the evidence which might 
have been given, to show the actual state of 
the transaction, such, particularly, as the let- 
ters of the defendant to the plaintiffs. No 
evidence has been given, to show that the 
defendant was the agent of Lewis R. Brown 
to draw bills for him, and Brown may have 
been a principal in the ti-ansaction. The 
court will say, that if the bills were drawn, 
and Brown's name xised only as the agent of 
the defendant, the general principle of law 
will Lot apply. 

Verdict for $1,615.85. 
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BELL V. DAVIS et al. 

[3 Cranch, C. C. 4.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1S2G. 

Pleading — Amesdm ext— Evidemcb — Admissions 
IN Pleading — Account. 

1. When some of the defendants have been 
taken, and others not arrested, the plaintiff 
may amend his declaration at the trial term, in 
that respect, as a matter of right, and such 
amendments will not authorize the defendants 
to plead the statute of limitations. 

[See Brooklyn White-Lead Co. v. Pierce, 
Case No. 1,940; Tobey v. Claflin, Id. 14,- 
06C.] 

2. If the defendant reads the credit side of 
the account, filed by the plaintiff as part of his 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



declaration, he thereby makes the whole ac- 
count evidence for the plaintiff. 
[Cited in Griffin v. Jeffers, Case No. 5,817. 
See, also. Bell v. Davidson, Id. 1,248.] 

[At law. Action by Charles BeU against 
Davis', Colienderfer and others for services 
rendered.] 

This was an action for services rendered by 
the plaintiff to the defendant, in transport- 
ing the United States mail between Washing- 
ton and Georgetown. Some of the defend- 
ants, at the trial term, had not been ai-rested, 
and Mr. Wallach, for the plaintiff, amended 
his declaration according to the common 
practice, by stating that fact; whereupon 
air. Key, for the defendants, offered to plead 
the statute of limitations, upon the gi'ound 
of such amendment. But THE COURT 
(THRUSTON, Ch-cuit Judge, absent) refused 
the plea, sajing that it was a matter of right 
to amend the declaration in that respect. 

It appeared in evidence that Mr. Burgess, 
one of the defendants, came into the concern 
in January, 1822, but the plaintiff's account 
included services rendered before that date, 
and for which that defendant was not Ua- 
ble, whereupon Mr. Key, for the defendants, 
prayed the court to insti-uct the jm-y that the 
plaintiff could not recover any part of his 
account prior to that date; and that all paj-- 
ments made since that date are to be applied 
to the discharge of what became due after 
that date. THE COURT, however, refused 
to give that instruction, but instructed them, 
that as the only evidence of the said pay- 
ments was the plaintiff's account filed with 
and as part of his declaration, the whole ac- 
count is to be received and read in evidence 
to the jury, as well in regard to what makes 
for the plaintiff, as to what makes for the 
defendant, but that the plaintiff cannot, in 
this action, recover for his services prior to 
the time when the defendant Bm-goss be- 
came a copartner with the other defendants; 
and that the jm-y are to decide, from the 
whole evidence before them, whether the 
payments credited in the said account were 
made on account of services rendered by the 
plaintiff or after the defendant Bm-gess be- 
came a copartner in the concern. 
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BELL V. ENGLISH. 

[4 Cranch, C. C. 332.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1834. 

Apprbntioe — PcwER OF OijpnANs' Court. 

The orphans' court of Alexandria county has 
authority and jurisdiction to bind out orphan 
children without indentures. 

[At law. Application for a writ of habeas 
corpus to compel James English to bring up 
Andrew Bell. Writ dismissed.] 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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The return of a writ of habeas corpus, to 
bring up a colored boy, was, that he was 
bound as apprentice to Mr. English, by the 
orphans' court of Alexandria county, to learn 
the business of a house-servant. The evi- 
dence of this binding was a copy of the rec- 
ord of the orphans' court, in these words: — 
"Orphans' Court, Alexandria County, Octo- 
ber Term, 1832. Andrew Bell, a free orphan 
boy of color, who will be thirteen yeai's old 
on the 25th of November next, is, by the 
court, bound an apprentice to James English 
imtil he is twenty-one years of age, to learn 
the business of a house-servant; which said 
business, in open court, the said James Eng- 
lish agrees to teach the said apprentice, to 
furnish good board, clothing, washing, and 
lodging, and pay him §20 freedom dues. 
Witness: Chr. Neale, Esq., Judge of the 
Said Court, this 1st day of October, 1832. 
Test: A. Moore, Register of Wills." 

Mr. Hewitt, for the petitioner, contended 
that the orphans' court cannot bind unless 
to some trade; and that house-servant is no 
trade; and objected that no indentures wei-e 
executed. 

Mr. Hodgson, contra. The Virginia law 
says, "art, trade, or business." The binding 
was in open court, and in form always used 
in that coiurt 

THE COURT (nem. con.) refused to dis- 
charge the boy, being of opinion that the 
orphans' court had jurisdiction to bind out 
orphan children; and that the binding was 
in the usual form in which that court exer- 
cised its jm'isdiction. See Hines v. Hewitt, 
[Case No. 6,520.] 



BELL, (FOSSITT v.) See Case No. 4,958. 

BELL, (GAUTHIER v.) See Case No. 5,- 
277. 



Case Ho. 1,S51. 

BELL et al. v. GREENFIELD. 

[5 Cranch, C. C. 669.] ^ 

Circuit Court, District of Columbia. March 
Term, 1S40. 

Evidence— UsPKOBATED Will— Petition fok 
Freedom—Mandmissios. 

1. A will, not admitted to probate, is not ad- 
missible evidence in favor of the petitioners for 
freedom. 

[2. Nor is it admissible as an instrument of 
manumission, under Act Md. e. 67, § 29.] 

The petitioners [Ann Bell, a negro slave, 
and her children] claimed their freedom 
[from Gerard T. Greenfield] under a paper 
purporting to be the last will and testament 
of Gabriel P, T. Greenfield, of Maryland. 
The will, upon caveat, had been admitted to 
probate, by the orphans' court; but the sen- 

* [Reported by Hon. William Crarich, Chief 
Judge.] 



fence of that court had been reversed in the 
court of appeals. It was agreed by the par- 
ties in this court, that the petitioners might 
read in evidence from the record of the court 
of appeals of Maryland the paper purport- 
ing to be the will of Gabriel P. T. Greenfield, 
and the depositions taken in support of it; 
and that the defendant might read the depo- 
sitions in the same record taken on the part 
of the caveator, in the same manner, and to 
have the same effect, (and no other,) as if 
the original paper purporting to be a wiU 
was now produced, and the witnesses for 
and against it were now examined viva 
voce. Under that agreement the petitioner's 
counsel offered the paper in evidence, to- 
gether with the depositions, to the admis- 
sibility of which the counsel of, the defend- 
ant objected, that it was not a valid wUl un- 
til probate; and that the probate had been 
conclusively refused by the highest com't in 
Mai-yland. 

Mr. Marbm-y and Mr. R. S. Coxe, for de- 
fendant, cited The King v. Inhabitants of 
Netha-seal, 4 Term R. 259, 260, in which 
Lord Kenyon, O. J., said: "Nothing but the 
probate, or letters of administration with the 
will annexed, are legal evidence of the will, 
in all questions respecting personalty." 

Ml*. Bradley and Mr. W. L. Brent, contra, 
contended that the rule did not apply to 
questions of freedom which were not ques- 
tions respecting personalty. The judgment 
of the court of appeals could not affect the 
petitioners who were not parties to that con- 
troversy, and could not appear to sustain 
their rights. The only right which they 
have is to appear in this coiirt and petition 
for their freedom. The reversal was upon 
grounds not affecting the manumission. The 
parties might have colluded in the orphans' 
court to deprive those petitioners of their 
rights. It was not a judgment in rem. If it 
were, it is only conclusive against those who 
could contest it. 

Mr. R. S. Coxe, in reply. The sentence of 
the orphans' court is annulled by that of the 
com't of appeals. It is no will of personal 
property imtil proved in the orphans' court 
In the case of Armstrong v. Lear, 12 Wheat. 
[25 U. S.] 175, 176, the supreme ■ court say: 
"By the common law, the exclusive right to 
entertain jurisdiction over wills of personal 
estate, belongs to the ecclesiastical courts and 
before any testamentary paper of personalty 
can be admitted in evidence, it must receive 
probate in those comets." "This pi'inciple of 
common law is supposed to be in force in 
Maryland, from which this part of the Dis- 
trict of Columbia derives its jurisprudence; 
and the probate of wills of personalty to be- 
long exclusively to the proper orphans' court 
here exercising ecclesiastical jurisdiction. If 
this be so, and nothing has been shown 
which leads us to a different conclusion, 
then it is indispensable to the plaintiff's 
title to procure, in the first instance, a regu- 
lar probate of this testamentary paper in the 
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orphans' court of this district, and to set 
fortli that fact in this bill. The treaty stipu- 
lations, the act of congress, and the prin- 
ciples of the law of France which have heen 
cited at the argument, atti-ihuting to them 
the full force, which that argument sup- 
poses, to establish the validity of the instru- 
ment, do not change the forum which is en- 
titled, by the local jm-isprudenee, to pro- 
nounce upon it as a testamentary paper, and 
to grant a probate. It is one thing to pos- 
sess proofs which may be sufficient to estab- 
lish that a testamentary instrument had been 
executed in a foreign country under circum- 
stances which ought to give it legal effect 
here; and quite a different thing to ascertain 
what is the 'proper ti-ibunal here, by which 
those proofs may be examined, for the pur- 
pose of pronouncing a judicial sentence there- 
on." There must be the same evidence of 
a will, in a case of freedom as in other 
cases respecting personal rights. Queen v. 
Hepburn, 7 Cranch. [11 U. S.] 290. The de- 
cree was in rem; upon the will itself; and 
binds all the world. If the petitioners are 
not bound by the decree rejecting the will, 
they could not claim under the will if proved. 
The rule works both ways. 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused to permit the paper to be 
read in evidence to the jury as a will or 
testamentary paper. 

Mr. W. L. Brent then offered to read the 
paper to the jui-y as an instrument of man- 
umission, under the 29th section of the Mary- 
land act of 1790, c. 67, and contended that 
it is not necessary that the instniment of 
manumission should be signed or acknowl- 
edged by the party. That clause of the sec- 
tion which requires acknowledgment and re- 
cording applies only to manumissions intend- 
ed to take effect in future; not to present 
manumissions. 

But THE COURT (THRUSTON, Chrcuit 
Judge, contra) refused this also. 
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Case Ho. 1,252. 

BELlr V. HILL. 

[1 McA. Pat. Cas. 3ol.] 

Circuit Court, District of Columbia. Oct. 
Term, lS3i. 

Patents fok Ixvcntioxs — IxTuupEiinxcE— Prac- 

TICABII/ITV — EVIIJI^NCE — TESTS IX CotTRT. 

["Where, in an interference on application for 
a patent, evidence is given pro and ecu as to 
whether or not an alleged improvement for 
filling lamps is practicable, actual tests made, 
showing the operation of the improvement as 
claimed, will be considered by the court in sup- 
port of the testimony given for the same pur- 
pose.] 

[Appeal from the commissioner of patents. 

[Application by William Bell for an im- 
provement in lamp caps. James Seneea Hill 
interferes, and claims prior invention. From 



a decision of the commissioner in favor of 
Hih, the applicant appeals. Reversed.] 

A. B. Stoughton, for appellant. 

R. H. Eddy, for appellee. 

MORSELL, Circuit Judge. On the 25th of 
Ma5% 1853, WUliam Bell filed his petition in 
the patent office for a patent for his inven- 
tion for "an improvement in lamp caps." The 
commissioner being of opinion that the pat- 
ent thus applied for would interfere with an 
application made by James Seneca Hill on 
the 27th of January, 1853, and afterwards 
amended, gave notice thereof to the parties, 
who were allowed to produce their testi- 
mony; and upon due hearing and trial of 
said issue before him on the 16th day of 
March, 1854, he decided that the said Hill 
was the original and first Inventor of the said 
improvement, and refused letters-patent to 
the said Bell. From this decision Mr. Bell 
has appealed, and the question is now sub- 
mitted to me upon written argument. 

The commissioner has fm-nished a certifi- 
cate in writing of the reasons of his opinion 
and decision, and Mr. Bell hath filed his rea- 
sons of appeal. They are five in number, 
but it is thought the first two cover the whole 
ground of the controversy. The first is, 
"that the commissioner erred in deciding 
priority of invention in Hill, who could only 
at farthest prove his invention to some time 
in September, 1852, when Bell clearly proved 
the invention back to May, 1852, and actually 
had models showing the features in contro- 
versy in the patent office on the 9th of Au- 
gust, 1852." Second. Because the commis- 
sioner alleges that Bell's invention was value- 
less, for the reason that no provision is made 
for the escape of the air from the chamber 
while it is being filled, when it can, and we 
are prepared to show that it can, be filled 
without the air chamber, notwithstanding 
the expert testimony adduced by Hill, which 
must yield to occular demonstration; and 
because one of BcU's models, received and 
acknowledged by the patent office on the 
9th of August, 1852, shows that he had air- 
slots or holes in it, which were afterwards 
soldered up because they were too large. The 
reasons for the commissioner's opinion, as 
stated by himself, are that the evidence 
shows that the safety-chamber, in one shape, 
was first invented by Bell, Had he claimed 
the form described by his witness, the prior- 
ity would have been awarded to him; but 
that form seems valueless, for the reason 
that no provision is made for the escape of 
the ah" from the chamber while it is being 
filled, and there is nothing to show that he 
ever conceived the idea of remedying this 
difficulty until long after Hill had made the 
discovery; that contrivance seems the most 
material portion of the invention. 

It is true that Bell only claimed to be ex- 
perimenting; and having been the first to 
communicate it, if he had without neghgence 
or delay prosecuted those experiments till 
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the discovery was consummated, he might 
have claimed priority, notwithstanding HUl, 
who commenced subsequently, might have 
completed his invention first. But such a 
position is imtenable in the present instance, 
Irom the fact that the testimony shows pret- 
ty clearly that Bell borrowed the idea from 
Hill. He inquired of one of the witnesses 
the purpose of the small side-chamber which 
lie now claims and which Hill had long be- 
fore invented. He also stated at another 
time that the two inventions did not inter- 
:fere. The commissioner says in conclusion: 
"I am of opinion that on the interfering 
claims as they are now presented HiU was 
the first inventor." 

In his specification. Bell states: "I do not 
daim tlie use of wire-gauze or perforated tin 
for the purpose of preventing the explosion of 
spirit-lamps; but -what I do claim as new, 
and desire to secure by letters-patent, is the 
perforation in the lamp-cap, in combination 
with the short chamber, of perforated tin, 
wire-gauze, or other analogous contrivance, by 
"which means the lamp may be filled without 
removing the cap, and the spirit within the 
lamp may be protected from igniting when 
the lamp is filled without the use of the 
-double cylinder of wire-gauze of perforated 
sheet-metal as heretofore employed. Second. 
I claim constructing the lamp-tubes with a 
band either above or below the lamp-cap in 
the manner and for the pui-pose substantially 
-as set forth. Third. I claim the rings 0, 
in combination with the stops D, for the 
purpose of seciu-ing the extinguishers F to 
the tubes without tlie necessity of employing 
chains for the purpose, of such a length as 
to become entangled with each, or to swing 
about when the lamp is in the hand." 

Hill, in his specification, says: "I would re- 
mark that I herein lay no claim to the inven- 
tion of the application to a lamp of a wire- 
.gauze or perforated safety-chamber, such as 
win permit the introduction of liquid through 
it and into a lamp, and prevent the passage 
of flame into such liquid, such chamber being 
made to extend into the lamp. Nor do I 
-daim the ai'rangement of such chamber en- 
tirely aside and independent from, and not 
made to surround, the wick-tubes, as such 
.arrangement appears in what is termed Bell's 
«afety-lamp. Nor do I claim any arrange- 
ment of the safety-chamber and wick-tubes 
in which, in order to fiU or supply the lamp 
with the combustible fluid, they must first 
be wholly or partially removed from it. But 
what I do claim as my invention is my im- 
iprovement above specified, the same consist- 
ing in arranging the wick-tube or holder 
within the safety-chamber, and attaching or 
immovably fixing such wick-tube or holder 
•directly to the sides of the safety-chamber, 
and attaching or immovably fixing such wiek- 
tube or holder directly to the sides of the 
safety-chamber, by arms or other equivalent 
devices, in combination with making the 
screw-cover g of the safety-chamber inde- 
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pendent of; and to freely rotate concentrically 
around, the said wick-tube or holder, where- 
by I am enabled to secure to the lamp impor- 
tant advantages as specified; that is to say, 
to render it capable of being filled through its 
safety-chamber without in any way disturb- 
ing or first removing the wick or any portion 
thereof, as described. And> in combination 
with the wick-tube f, arranged and applied 
to the safe'ty-chamber as above set forth, I 
claim the secondary tube i and two or more 
branch tubes kk, or their equivalents, ex- 
tended from it, the same being to enable a 
person to make use of two or more wicks, as 
stated." 

It appears to me from the aforegoing state- 
ment that so far as the decision of the contro- 
versy brought up by this appeal is concern- 
ed, the question may be narrowed down to a 
single point. Bell's invention, as alluded to 
by the commissioner, when he says "the safe- 
ty-chamber in one shape was first invented 
by BeU," according to Bell's statement of it, 
is so constructed that the lamp may be filled 
without disturbing the wick. The question, 
then, is, whether this lamp can be filled 
through the safety-chamber without the air- 
tube or a provision being made for the escape 
of the air from the chamber while the lamp 
is so being filled. It is believed that if the 
commissioner coidd have been satisfied from 
tlie evidence affirmatively, his decision would 
have been otherwise. On the part of the 
appellee, it is contended that it could not, 
and hence his device for that purpose. The 
inference from his evidence, as stated by the 
commissioner, is tliat Bell thought it neces- 
sary, and borrowed the idea from Hill; that 
he inquired of one of the witnesses the pur- 
pose of the small side-chamber which Bell 
now claims. This inference the appellant re- 
pels by showing that one of the models de- 
posited by Bell in the patent office on the 9th 
of August, 1852, several weelis before tne 
date of Hill's invention, shows that the air- 
vents were known to Bell, for that he had 
them on one of his lamp-caps, and after- 
wards soldered them up as being of no im- 
portance. 

A witness on the part of the appellee says 
that without the cuts or slits in the sides of 
the tube at its top, to allow the escape of air 
from the lamp, the reservoir of the lamp 
could not be filled, or any considerable part 
of the reservoir be filled, while the wicks 
were in the wick-tubes. He says that he 
has tried the experiment, and finds the air 
chokes and causes the fluid to run over unless 
the air is allowed to escape through some holes. 

Mr". Skinner, a witness on the part of the 
appellant, says he saw a lamp-top, of which 
Bell claimed to be the inventor, in the month 
of May, 1852. He describes the lamp, and 
identifies the one shown him on this exam- 
ination to be the one. He says he sees two 
points of difference in the lamp-top — one is 
the absence of the two tubes through which 
the wick goes,' and the other is that the wire- 
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gauze lias been removed from the tube 
through wMeli the lamp is filled. He cannot 
say as to the perforation in the stopper. To 
the second cross-interrogatory, he answers 
that he did not see the lamp filled thi'ough 
the tube having a gauze soldered to its bot- 
tom, the tubes at the same time being sup- 
plied with wiclis. He is asked by the same 
party whether he supposes a lamp thus con- 
structed as described would be capable of 
being supplied with fluid. He answers: 
"Yes, I know it could be." In answer to the 
next cross-inten-ogatorj^, "How could the air 
within the reservoir of the lamp escape when 
the gauze bottom of the tube was covered 
with the fluid, in the act of attempting to 
fill such reservoir," he answers, "I do not 
know anything abont it; I simply know that 
the lamp I have, which is constructed essen- 
tially on the same principles, fills that way." 
There was no slit near the top of the tube, 
to his knowledge. Another witness, William 
G. Cambridge, says he saw the lamp-top of 
which Bell claimed to be the inventor in the 
spring of 1852, and gives a description; that 
he filled through the top by means of a tube 
which extended about three-quarters of an 
inch or an inch into tlie lamp. The bottom 
of the tube was covered with gauze-wire. 
The stopper or cap of the tube went on with 
a screw. He identifies the cap as the one 
exhibited in lSo2. He also answers to a 
cross-interrogatory that he did not see that 
lamp filled, but that he does not doubt that 
it could be so filled. He is asked, under such 
circumstances how could the air escape; and 
answers, that he does not understand the 
philosophy of the thing, but is satisfied that 
if the nozzle of Hie lamp-filler did not entire- 
ly fill the tube, that the air wotdd pass out. 
He is fui'ther asked, though the nozzle did 
not do so, whether the fluid filling it would 
not have the same effect. Answer: "From 
experiments which I have made in filling the 
shot-lamp, I should think not, if the fluid 
were turned in slowly to commence with." 
He is furtlier asked if it woxild be possible 
to fill a lamp through such a tube without a 
slit or some" other passage of air from the 
lamp. He answers: "As the nozzle fre- 
quently extends below the slit while filUng, 
I should thinlc it might." 

As the decision of this issue depends so 
much upon the testimony, I have stated it 
more at large than I otherwise should have 
done. That there is a conflict between that 
which is stated by one of the witnesses on 
the part of the appellee and those on the 
part of the appellant is cei-tain; and it be- 
comes proper, therefore, to weigh and see 
to which side the preponderancy should be 
given. As to character, the witnesses are 
respectable and, I believe, intelligent; nor do 
I see anything to cause me to doubt as to 
their fairness; the two witnesses especially 
on the part of the appellant, being clergy- 
men, should claim confidence. 



The witness on the part of Hill gives his- 
opinion that the tube or vent for the escape 
of the ail- was essentially necessary— such as^ 
tliat in the invention of Hill, I presume he 
means— and that the lamp with the wicks- 
could not be filled without. The reasons he 
gives for his opinion were that he had tried 
the experiment, and found the air to choke up 
and cause the fluid to nm over, unless the 
an* was allowed to escape through some 
holes. More weight would have been duo 
to this testimony if the witness had been 
more particular in describing the special cir- 
cumsfctnces relating to the experiment as to 
the particular cause of the obstruction, 
whether the failure was for the want of an 
air- tube. The same with respect to the "ran- 
ning over" and to the mode in which he at- 
tempted to pour the liqiud in, especially as 
to the manner in which the nozzle of the can 
was held in its application to the mouth of 
the tube. It might then have been seen 
whether the experiment could be any test 
as applied to the lamp in this case. 

On the part of the appellant, the witnesses 
satisfactorily identify the improved lamp 
claimed as invented by Bell in May, 1852; 
and they state that without the particular 
provision alluded to for the escape of the 
air, they had no doubt it could be filled. 
And the appellee, by his own cross-examina- 
tion, brings out from them the evidence of 
their opportunities of knowing the fact that 
they had used similarly-constnicted lamps,. 
which in constant use they never had any 
difiieulty in filling, and that they had no 
doubt, though they had never filled it or 
seen it filled, that the specimen lamp shown 
them could be so filled. Here, then, ai*e two 
respectable witnesses, who had ample means 
of knowing from experience in the often- 
repeated use of the same kind of lamp as 
respects this point, declaring that the thing 
was practicable and could be done. In addi- 
tion to which the examiner, in the explana- 
tions which he gave before me on the occa- 
sion of this trial, says (the models being first 
Identified, and the; same having been sent up' 
from the otfice with the original papers and 
evidence in this cause) that the specimen 
lamp shown to him was a proper exhibit of 
the principle, and that it could be filled with- 
out any au'-vent other than the wire-gauze 
over the bottom of the tube. 

I must state, also, that for my fuller satis- 
faction I had the experiment made on the 
occasion aUuded to, and saw tlie said lamp^ 
actually filled, and of course am convinced 
that it could be done as contended for by th& 
appellant; and so believing, I am of opinion, 
and do decide, that priority of invention 
ought to be awarded to the said appellant^ 
and that letters-patent ought to issue to him 
therefor as prayed. 

[NOTE. The patent applied for was granted 
to William Bell November 14, 1854, and i& 
numbered 11,928.] 
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Case KTo. 1,S53. 

BELL V. HOGAN. 

[2 Cranch, C. C. 21.] * 

Circuit Court, District of Columbia. June 

Term, 1811. 

Slavery — Pkescmption as to Fkeedoji. 

1. If a colored man was born a slave, Ws be- 
ing permitted to go at large without restraint, 
and to act as a free man, is no evidence of 
his being free. 

2. If the plaintiff's freedom was not so no- 
torious that the defendant might be presumed 
to know it, the defendant is not liable to dam- 
ages for taking up the plaintiff as a runaway, 
he being a colored man and, prima facie, a slave. 

At law. Trespass [by Hogan against Bell 
for] assault, battery and false imprisonment 

The case was, that the defendant took up 
the plaintiff as a runaway, and carried him 
before a justice of the peace. [The court in- 
structed the jury that the defendant was not 
liable.] 

THE COURT, (CRANCH, Chief Judge, ab- 
sent,) on the prayer of the defendant, in- 
structed the jury, that if they believed from 
the evidence that the plaintiff was born a 
slave, his being permitted to go at large 
without restraint, and to act as a free man, 
was no evidence of his being free. And that 
if the plaintiff had recently come into this 
county, and was not known to the defend- 
ant to be free, and his freedom was not so 
notorious that the defendant might be pre- 
sumed to know it, then the defendant is not 
liable in this action, if he used no unneces- 
sary violence, and took up the plaintiff with 
"a bona fide intention of ascertaining whether 
he was a slave or not 

FITZHUGH, Circuit Judge, in a note to 
this case, says: "The ground of those in- 
structions was, that the plaintiff's color was 
prima facie evidence of his being a slave, 
and justified his being taken up under a sus- 
picion of his being a runaway- In any ques- 
tion respecting a -negi'o's freedom, it is in- 
cumbent upon the negro to show that he is 
free; and this must be by producing the rec- 
ord of his emancipation. If he had been 
proved to have been born a slave, he is pre- 
sumed to be always a slave, and the burden 
of proving his emancipation devolves on 
him." 



Case K^o. 1,S54. 

BELL V. HUNT. 

[N. Y. Times, April 24, 1857.] 

Circuit Court, S. D. New York. AprU, 1857. 

Evidence— PRESUsrpTiox— Liability of Char- 

TEllER OP STWAXDED VeSSEL. 

[The fact that a stranded vessel was char- 
tered raises no inference as to the charterer's 
liability for services rendered in getting her 
afloat, where the evidence shows that he was 
present with the owner when the contract for 
the services was made, but is insufficient to 
show that it was made by him,] 



^ [Reported by Hon. William Cranch, Chief 
.Tudge.] 



[Appeal from the district court of the 
United States for the southern district of 
New York. 

[In admiralty. Libel by Thomas Bell 
against Thomas Hunt for services in raising 
and removing the steamboat Cricket From 
an unreported decree for respondent, dismiss- 
ing the libel, the libellant appeals. Af- 
firmed.] 

Owen & Vose, for appellant 
IMi". Stoughton, for appellee, 

NELSON, Ch-cuit Justice. This is a libel 
filed by Bell to recover a balance due for 
raising and removing the steamboat Cricket 
off, and from a sand-bar, ar the mouth of 
Shrewsbm*y inlet, N. J., where she had been 
stranded. It appears that Hunt owned the 
steamboat Confidence, which ran between the 
port of New York and Shrewsbtu-y inlet, and 
that, her engine having failed, he employed 
and chartered the Cricket on the 4th of July, " 
1840, of Peek, the owner, to take her place, 
and that while thus employed, she was 
stranded, as above stated. The libellant, Bell, 
was engaged to get her off the sand-bar for 
$3,150, of which sum a balance of §350 re- 
mains impaid. The court below decreed for 
the respondent, and dismissed the libel. 

There is no sufficient evidence that the. 
contract was made by Hunt with the libel- 
lant for the sei-vice in question. On the con- 
trary, the weight of it is that it was made 
by Peck, the owner. Hunt was present when 
it was made, but, for aught that appears, 
took no part in the negotiation. Peck did. 
Indeed, the libellant was given to understand 
by Hunt, according to the proof, that Peck 
was the responsible man at the time the con- 
tract was made. It is supposed that Hunt 
may be made liable as charterer to the libel- 
lant. But, aside from the consideration that 
the contract was made with Pedc and not 
with him, it does not appear upon what terms 
the Cricket was chartered. She may have 
been navigated by the master and hands of 
the owner, and hence the charterer be not at. 
all responsible for the safety. of the ship.- 
There is no foundation, therefore, laid for 
the * inference sought to be raised of the 
liability of the respondent on this ground. 

We think the decree below should be af- 
firmed. 



Case 1^0. 1,S55. 

BELL et al. v. McOORMIOiT. 

[5 Cranch, C. 0. 398.] ^ 

Circuit Court District of Columbia. March 
Term, 1838. 

Slavery — Presomptioh of Emancipation by 
Legacy in Will. 

No implied emancipation arises from a legacy 
of twenty-five dollars bequeathed to slaves who 
are ordered by the will to be sold. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Benjamin Pratlier, of Prince George's coun- 
ty, in Maryland, by Iiis last will, made in 
iy3G, after devisinj? liis real estate to his 
fe'randson, B. B. Nichols, and sundry pecun- 
iary and specific legacies to several of his 
relations and friends, proceeds thus: "My 
will is, that my two sert-ants, Robert and 
Sai-ah, immediately after my decease, be set 
at libertj', and forever free from slavery, 
and that my executor pay, out of my estate, 
to the said Robert, the sum of fifty dollars, 
and to the said Sarah the sum of twentj'-five 
dollars. Item, I will all the rest of my ne- 
groes, namely, Bacchus, Joseph, Bill, Dorsey, 
Hanson, Ann, John, Martha and Rachel, to 
be sold under the following provisions: that 
is, none of the said negroes shall be sold to 
any person residing out of Prince George's 
county, without their own consent; and in all 
cases they shall have the liberty of choosing 
their masters. All the rest and residue of 
ray estate I will to be sold to the best ad- 
Tantage, and the proceeds of such sales, as 
well as the proceeds of the sale of the ne- 
groes above mentioned, (after paying to the 
said Bacchus, Joseph, Bill, Dorsey, Hanson 
and Ann, the sum of twenty-five dollars, 
which I hereby require and authorize my ex- 
ecutor to pay, as well as in all other legacies,) 
to be equally divided between my two daugh- 
ters Rachel and Eliza, share and share alike." 

The present suit was brought by Bacchus 
[Bell] and Joseph [Williams,] two of the ne- 
groes named in the will [against Alexander 
McCormick.] It was agreed by the counsel 
of the parties, that, independent of the spe- 
cific devises and legacies, the testator left 
assets sufficient to pay his debts, without re- 
sort to a sale of the negroes, and to leave a 
residuum; and that the petitioners had de- 
manded their legacies of twenty-five dollars 
each, of the executor, who refused to pay them. 

Mr. W. Ta Brent and Mr. R. J. Brent, for 
petitioners, contended that a legacy to a 
slave is an implied emancipation, because, 
while a slave, he cannot hold the money a 
moment. It instantly becomes the money of 
his master. He can give no receipt, nor re- 
lease; nor can the executor have credit for 
it in settlement of his administration account. 
When a right is given by a master to his 
slave, he is presumed to give all the means 
of Ms enjoyment of it. If the will contain 
consistent devises, or bequests, the last must 
prevail. The legacies are not to tie paid 
out of the proceeds of the sales of the negroes 
only, but out of the general fund to be cre- 
ated by the sale of the negroes and other 
property, and there was more than enough 
to pay all the debts and legacies, without re- 
sort to the sale of the negi'oes. 1 Thom. Co. 
Litt. 430; Oatfield v. Waring, 14 Johns. 192; 
Hall V. Mullin, 5 Har. & J. 194; Le Grand v, 
Darnall, 2 Pet. [27 IT. S-l G70; TJMch v. Litch- 
field, 2 Atk. 374. 

Mr. Bradley, contra. There can be no im- 
plication against the express language of the 



will. The testator expressly manumits some 
of his slaves, but directs these to be sold to 
such masters' as they should choose, and out 
of the proceeds they were to be paid $25 a 
piece. 

Mr. Mennifee, of Kentucky, on the same 
side. The donation of $25 a piece to the 
slave is not, in law, a legacy, but a mere 
benevolence. This construction reconciles 
all the clauses of the wiU. It is manifest 
that the testator did not intend to manumit 
these slaves; but to do them a gratuitous 
kindness. So also the right given them to 
choose their masters, was not a legal right, 
but a mere benevolence without a correspond- 
ing right, a gi-atuity, a direction to the exec- 
utor. 

THE COURT (nem. con.) was of opinion 
that the petitioners were not entitled to free- 
dom under the will. That an implied eman- 
cipation cannot be inferred in direct opposi- 
tion to the express order of the testator to 
his executor to sell them. 



Case K'o. 1,S56. 

BELL V. McGULLOUGH et al. 

[1 Bond, 194; 1 Fish. Pat. Gas. 380.] * 

Circuit Court, S. D. Ohio. Oct. Term, 1S5S. 

Patents for Ixvestioxs — Licexse — Foufeiture 
— Assignment of Patext — Action for In- 
fringement — Treble Damages. 

1. If a party obtains a license from a patentee 
to use his invention, but neglects to pay th^ 
price for a long time, and finally, when prose- 
cuted, abandons his license, or while relying 
upon it, defends also upon other grounds, the 
license will be forfeited, and he will be liable 
as an infringer. 

2. A paper purporting to be an assignment of 
an expired patent is void as an assignment, 
though it may be enforced as a power of at- 
torney. 

[Cited in May v. Saginaw, 32 Fed. 632.] 

3. The object of the provision, which permits 
the court to treble the verdict found by the 
jury, is to remunerate patentees who are com- 
pelled to sustain their patents against wanton 
and persevering infringers, and was not intended 
to include mere collection suits brought upon an 
espired patent. 

[See Schwarzel v. Holenshade, Case No. 12,- 
50G; Brodie v. Ophir Silver oVIin. Co., Id. 
1,919.] 

At law. This was an action on the case, 
tried by the com-t and a jury. The suit was 
brought [by Martin Bell against Addison 
McCullough, James Lampton, William H. 
Lampton, and others] to recover damages 
for the .infringement of the patent of Mar- 
tin BeU, more particularly referred to in the 
report of the case of Bell v. Daniels, [Case 
No. 1,247.] The defendants insisted that the 
plaintiff could not recover: 1. Because the 
defendants did not infringe the plaintifE's 
patent. 2. Because some ten years before 

^ [Reported by Samuel S. Fisher, Esq. ; re- 
printed by Lewis H. Bond, Esq.; and here re- 
published by permission.] 
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the expiration of plaintiff's patent, one Fos- 
ter, an agent of the patentee, had put up 
the apparatus for the defendants, for an 
agreed price, which was to include the license 
fee, but which fee the defendants had neg- 
lected to pay. 3. Because, since the expira- 
tion of the patent, the patentee had assigned 
the same to Christian Shunl;, for whose bene- 
fit the present suit was brought. [There was 
a verdict for plaintiff, who thereupon moved 
for treble damages. Motion denied.] 

G. M. Lee and S. S. Fisher, for plaintiff. 

Isaac C, Collins and John W. Herron, for 
defendants. 

LiEAVITT, District Judge, (char^g jui-y.) 
1. As to the alleged verbal license from Fos- 
ter, the agent of Bell, to the defendants, the 
court will remark, that the contract of li- 
cense is like every other conti-act, and de- 
pends upon a fair construction of the acts 
of the parties, of which acts the jm-y are to 
judge; but, if even a party originally obtains 
a license from a patentee to use his inven- 
tion, but neglects to pay his license price for 
a long time, and finally, when prosecuted, 
abandons his license, or, while relying upon 
it, defends also upon other grounds, the li- 
cense will be forfeited, and he will be lia- 
ble as an infringer, 

2. As to the paper produced in evidence 
and claimed to be an assignment to Christian 
Shunk, executed and delivered by Bell after 
the expiration of his patent, the couit in- 
structs you that the patent, after it expired, 
was a mere "chose in action," and all that 
the patentee sought to convey was his right 
to collect, by suit, or otherwise, the damages 
which had accrued during the lifetime of the 
patent Such a right was not assignable, and 
the paper offered in evidence, so far as it 
pm'ports to be an assignment, is void, al- 
though it may be good as a power of attor- 
ney authorizing the assignee to collect for in- 
fringements. 

The jury found a verdict for plaintiff with 
$200 damages. 

The plaintiff's counsel subsequently moved 
the court to treble the damages imder the 
- provisions of section 1-i of the act of July 4, 
1836, [5 Stat. 123.] 

THE COURT. The provision contained in 
section 14 of the act of 1S3G, under which 
this motion is made, is as follows: '"That 
whenever, in any action for damages for 
making, using, or selling the thing whereof 
the exclusive right is secm'ed by any patent 
heretofore gi-anted, a verdict shall be ren- 
dered for the plaintiff in such action, it will 
be in the power of the court to render judg- 
ment for any sum above the amount found 
hy such verdict as the actual damages sus- 
tained by the plaintiff, not exceeding three 
times the amount thereof, according to the 
circumstances of the case, with costs," etc. 
The object of this provision was to remuner- 



ate patentees who were compelled to sustain 
theii* patents against wanton and persevering 
infringers. There may be, and doubtless, 
are, cases in which the discretion vested in 
the court for this purpose should be exer~ 
cised, but it would hardly seem that the spirit 
of the act was intended to include suits, 
brought upon an expu-ed patent, which are- 
merely cases of collection, the sole object 
being the recovery of damages. The motion 
is therefore overruled. 

[NOTE. For other cases involving this pat- 
eiit. see Bell v. Daniels, Case No. 1,247, and 
Bell V. Phillips, Id. 1,262.] 



BELL, (MALONE v.) See Case No. 8,994. 

BELL, (jMrLLEDOLLAH v.) See Case No. 
9,549, 



Case I^o. 1,S57. 

BELL V. NELSON. 

NELSON V. BELL. 

[8 Leg. Int. 22.]" 

District Court, S. D. New York. Jan. 30, 1S51. 

Arrest — Supreme Court Rdle — Disohapge ~ 
Foreign attachmest — Bosd to Discharge. 

[1. A person arrested subsequent to the su- 
preme court rule abolishing imprisonment for 
debt, but prior to its publication, is entitled to- 
be discharged from arrest.] 

[2. Where a defendant is not found, a for- 
eign attachment remains in full force against all 
his property found within the district; and, to 
discharge it, defendant must furnish a bond to 
satisfy the full decree.] 

[In admiralty. Libel in personam by Sam- 
uel 0. Nelson against Thomas Bell and oth- 
ers. Defendant BeU was arrested.] Motion 
to discharge the bond executed by defendant 
[BeU] to the marshal in this case, on an or- 
der by the judge to hold to bail in the sum 
of §2,000. The capias had also a clause of 
foreign* attachment upon which property was 
arrested. It is now contended that, the rule 
of the supreme court having aboUshed im- 
prisonment foj* debt, the capias was void^ 
and the bond taken imder it should be can- 
celled. [Motion denied.] 

[The supplemental rule of the supreme 
court referred to in the opinion provides as 
follows: "Imprisonment for debt on process, 
issued out of the admiralty court is abol- 
ished in all cases where, by the law of the 
'state in which the court is held, imprison- 
ment for debt has been or shall be hereaftei- 
abolished upon similar or analogous process, 
issuing from a state court."] 

Before BETTS, District Judge. 

THE COURT held that the parly is enti- 
tled to be relieved from personal arrest, and 
it makes no difference whether the arrest 
was before or after the publication of the- 
rule of the supreme court, provided it was. 
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subsequent to the rule. As to the foreign 
attachment, where a defendant is not foimd, 
it remains in full force against aH property 
of the defendant found in the disti'ict, and 
the defendant is hound, in order to discharge 
it, to come in and furnish a bond guarantee- 
ing to satisfy the fuU decree. The supreme 
court loile cautiously forbears acting upon 
the existing practice beyond the relief of a 
■defendant from the imprisonment of his per- 
son. 

The defendant is bound by the bond exe- 
cuted, and motion denied, but without costs, 
as a new question of practice is inrolved. 

[For suhseqiient proceedings in this matter, 
see Nelson v. Bell, Case No. 10,101a.] 
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Case :No. 1,258. 

BELL V. NIMilO et ah 

[5 McLean, 109.] ' 

Oircuit Court, D, Indiana. JMay Term, 1850. 

Bonus — Coxsidebatiox — Fraud — Defexses — As- 
signee. 

[1. Action cannot be maintained on a bond 
obtained by falsely repi*esenting to the obligors 
that the obligee had a requisition to take them 
to another state, to answer a charge of larceny.] 

[2. An obligor may set up any defense to a 
bond, as against the assignee thereof, which he 
had against the obligee, although bonds are as- 
signable by the Indiana statute.] 

[See Scott v. Schreeve, 12 Wheat. (25 U. S.) 
605.] 

[At law. Action by the assignee of Bell 
against Nimmo and others upon a bond given 
to the assignor. Plaintiff demurred to de- 
fendants' plea. Plea sustained.] 

Mr. Cooper, for plaintiff. 

Mr. Breckenridge, for defendant. 

OPINION OF THE COURT. This is an 
action of debt for eight hundred and forty- 
three dollars. The defendants pleaded that 
the obligee represented to them, that he had 
a requisition on them from the governor 
of Ohio to the governor of Indiana, to sur- 
render them to answer a charge of larceny 
in Ohio, which was false, but in conse- 
quence of which representation, the bond was 
given on which this action was brought, to 
settle the same and for no other considera- 
tion. That it was fraudulently obtained, &e. 
To which plea there was a demui'rer. 

In Indiana, bonds are made assignable by 
statute, but the obligor may set up anj' de- 
fense which he had against the obligee. The 
demmTer admits the fraud alleged in the 
plea, it is sustained. [Demurrer overruled.]. 



Case No. 1,269. 

BELL V. NIMMON. 

[4 McLean, 539.] ^ 

Circuit Court, D. Indiana. May Term, 1849. 

Deposition — JSotice to Take — Sekvice on Coun- 
sel. 

1. A notice to take depositions is not good 
if served on counsel who could not attend to 
the taking of the deposition without being ab- 
sent at the commencement of the court. 

[Distinguished in Union Pac. Ry. Co. v. 
Reese, 56 Fed. 2SU.] 

2. During court a sei-Tice on 'the counsel is 
not good, if objected to. 

[At law. Motion by plaintiff Bell, to re- 
ject depositions taken by defendant Nimmon. 
Granted.] 

Mr. Cooper, for plaintiff. 

Mr. Breckenridge, for defendant 

OPINION OP THE COURT. A motion is 
made by plaintiff's attorney to reject certain 
depositions taken by defendants. This mo- 
tion is founded on an affidavit by plaintiff's 
attorney, which shows that notice was served 
on the IGth May, inst., at Fort Wajme, to 
take depositions 30 miles distant on the fol- 
lowing Saturday. The notice was sufficient 
by the act of congi-ess of 1789, which re- 
quires a notice to be so given as to allow of 
a travel of twenty miles per day to the place 
of taking the deposition. But the plaintiff's 
counsel states, imder oath, that if he had at- 
tended the taking of the deposition, he could 
not have reached the court at its counnence- 
ment. 

The deposition will be rejected. No coun- 
sel is obliged to receive a notice of taking a 
deposition while in attendance at court. 
And for the same reason a notice, which if 
attended to would deprive the counsel of be- 
ing present on the day the court commences, 
he is not obliged to receive the notice. A 
notice to take depositions, if' it require the 
counsel to leave couit, or if he attends, will 
necessarily prevent his reaching coiu-t at its 
commencement, ought not be held a legal no- 
tice. 



Case nSTo. 1,260. 



^ [Reported by Hon. John McLean, Circuit 
Justice.] 



BELL et al. v. OHIO LIFE & TRUST CO. 
et al. 

[1 Biss. 260;= 3 Wkly. Leg. Gaz. 17.] 

Circuit Court, S. D. Ohio. Dec. Term, 1858. 

Priority op Jurisdiction — Determined by Serv- 
ice OF Process— Not by Issuing of Process — 
Jurisdiction Having Attached is Exclusive 
— Other Courts and Officers no Authority. 

1. Priority of jurisdiction as between the 
state and the United States courts is determined 
by the service of process, and not by the date 
of the commencement of the suit. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 

- [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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2. The appearance of counsel for defendants is 
a. waiver of notice of an injunction. 

3. The rule that the issuing of a summons is 
such a commencement of a suit as to raise the 
statute of limitations does not apply to cases of 
this character; nor does the Code of the State 
of Ohio contemplate that the simple issuing of 
the summons, without service or other appear- 
ance, shall give jurisdiction over the subject 
matter. ■ 

4.- Where process has been served and an in- 
junction issued in this court, jurisdiction at- 
taches to the exclusion of a state court in which 
a suit had been previously commenced, but no 
jprocess served. 

[Cited in "Wilmer v. Atlanta & R. Air-Line 
E,. Co., Case No. 17,775.] 

5. After the issuing of such an injunction a 
state court has no authority to take action or 
malce orders in regard to the subject matter 
■over which jurisdiction had been exercised by 
this court; nor have its officers any right to the 
possession of or control over such subject mat- 
ter. 

6. If they obtain such possession, or exercise 
such conti-ol, they are interfering with the pro- 
■cess of this court. 

7. This court will, in such case, order the 
■return to its receiver of all property over which 
its jurisdiction had attached. 

[See note at end of case.] 

In equity; On the 16th of October, 1S58, 
Bell and Grant filed in. the clerk's of&ce of 
this court, a bill against the Ohio Life and 
Trust Company, their assignees and others, 
upon which a subpoena was issued and 
served the same day upon five of the mem- 
Taers of the company. On the IStli, at ten 
•o'clock a. m., upon notice to the defendants, 
who appeared in person and by their solicit- 
ors, the judges of this coui't made an order 
4ippointing a receiver of the trust company, 
and enjoining the assignees from disposing 
•of the assets and ordering them to hold 
the assets subject to the further order of the 
com't. [See Bell v. Ohio Life Ins. Co., Case 
No. 1,261.] These assets, consisting of notes, 
"bonds, stock certificates, &c., were at that 
time in the actual possession of the assignees 
'Of the Ohio Life and Trust Company, and 
they had deposits with certain bankers in 
•Cincinnati on current account. On the same 
morning, but subsequent in time, in the 
jpresence of the parties, one of the judges of 
the superior court in Cincinnati made an or- 
'der in the case then pending in that court, in 
which Spinning and Brown were plaintiffs, 
^nd the assignees of the trust company, de- 
fendants, appointing the sheriff of Hamilton 
counts', receiver, and requiring the assignees 
to deliver the assets to him. This case had 
been commenced on the 14th of October, by 
iiling a petition, and a summons had been 
issued on the same day, in accordance with 
the Code of the state, but had not been 
served. The sheriff, without giving bond or 
taking an oath, immediately proceeded as such 
receiver to demand of the assignees the pos- 
session of the assets, and they were de- 
livered to him by one of the assignees who 
had personal notice of the order made in 
^his court The receiver appointed by this 
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court made due demand of the sheriff for 
the delivery to him of the assets of the com- 
pany, at the same time exhibiting to him his 
authority as receiver xmder the order of this 
court. Delivery was refused by the sheriff, 
he claiming to hold the assets as receiver 
under an order of the superior court of Cin- 
cinnati. Rule against the sheriff to show 
cause why lie should not be attached for con- 
tempt [Attachment refused, but sheriff or- 
dered to return assets to the United States 
court] 

Hem-y Stanberry and N. C. McLean, for 
plaintiffs. 

0. D. Coffin, for defendants. 

McLBAN, Circuit Justice. If the priority 
of jm-isdiction depends. upon the order just 
made, there is no question it belongs to the 
United States court. 

But it is claimed on the other side, that the 
priority of jmrisdiction depends upon the 
commencement of thb suit, and that the suit 
in the superior court was first commenced; 
and therefore the jurisdiction first attached 
in that court. 

It is not controverted, that service of pro- 
cess was first made in the United States 
coxurt; and that the first order in relation to 
the assets was made bythatcomt; but it is 
alleged that the suit in the superior court was 
first commenced by the filing of the petition 
and the issuing of the simimons, and that 
the jm-isdiction of that court then attached 
before any service on the defendants. 

1. When was the suit in the superior court 
commenced? 

2. When did the jurisdiction of that court 
attach.? 

The ground is assumed, by Judge Gholson, 
that the jurisdiction of the superior court 
was acquired over the defendants on the 14;th 
(if October, by the filing of the petition and 
causing tlie summons to issue. 

The provision cited to maintain this posi- 
tion is section 55, of the Code, (2 Swan. & 
C. Kev. St Ohio, p. 961,) which declares, "A 
civil action must be commenced by filing in 
the office of the derk of the proper court a 
petition, and causing a summons to be issued 
thereon." And the judge very appropriately 
remarks, "Certainly, nothing less win suffice; 
ajad had any thing more been required, it is 
reasonable to suppose it would have been ex- 
pressed." 

With great respect to the learned judge, we 
are led, from a somewhat critical examina- 
tion of the provisions of the Code, to think its 
language is plain and unmistakable. We 
think there is nothing new or mysterious in 
the New -York or Ohio Codes, in the mode of 
bringing an action. We think there is noth- 
ing left to conjectm'e on this subject. 

The mistake in giving a construction to the 
55th section, seems to us, to consist in sup- 
posing the 55th section was intended to cover 
every necessary requisite to give jurisdiction 
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over the parties, and the subject matter of 
the controversy. Now we ai'e aware that 
the title in the Code declares that the dis- 
tinction between actions at law and suits in 
equity, and the forms of all such actions and 
suits heretofore existing, are abolished; and 
in their i^lace, there shall be hereafter but 
one form of action, which shall be called a 
"civil action." 

It was lately said by a distinguished judge, 
"Tliis attempt to abolish all species, and es- 
tablish a single genus, is proved to be be- 
yond the power of legislative omnipotence. 
They cannot compel the human mind not to 
distinguish between things that differ." 

Tlie yGth section points out the duty of the 
plaintiff in the commencement of his action. 
He is required to file with the clerk a praec- 
ipe stating the names of the parties to the 
action, and demanding that a summons issue 
tliereon; and the ensuing section, 57, dec!ai*es 
tlie summons shall be issued by the clerk im- 
der the seal of the court, &c. It shall be 
directed to the sheriff of the county, and 
command him to notify the defendant named 
therein, tliat he shall answer the petition. 
And in section 60, when a writ isf returned, 
not served, other writs may issue. In sec- 
tion 61, "The summons shall be served by the 
officer to whom it is directed, who shall in- 
dors'e on the original writ, the time and man- 
ner of service." In section 73, "In all cases 
the return must state the time and manner of 
service." And again in 78, it is declared, 
"when the summons has been served, or pub- 
lication made, the action is: pending, so as to 
charge third persons with notice of its pend- 
ency, and while pending, no interest can be 
acquired by third persons in the subject mat- 
ter thereof, as against the plaintiff's title." 

^^'e suppose that all the sections of the 
Code, having a direct relation to the com- 
mencement of an action, should be so con- 
strued as to carry out the expressed inten- 
tion of the codifiers. The filing of the px-aec- 
ipe, the direction of the process to the sheriff 
to notify the defendants that they are re- 
quired to answer the petition, and that the 
return of the officer must state the time and 
manner of the service, are all matters of 
positive requirement, and are plain and un- 
ambiguous. 

And in the 20th section,— "An action shall 
be deemed commenced, within the meaning 
of this title, as to each defendant, at the date 
of the summons which is served on liim, or 
on a co-defendant, who is a joint contractor, 
or otherwise united in interest with him; 
wliere service bj'' publication is proper, the 
action shall be deemed commenced at the 
date of the fii'st publication, which publica- 
tion must be regularly made. An attempt to 
commence an action shall be deemed equiv- 
alent to the commencement thereof, within 
the meaning of this title, when the party 
faithfully, properly and diligently endeavors 
to procm'e a service; biit such attempt must 
be followed by service within sixty days." 



The first part of this section is significant 
to show what is deemed the commencement 
of an action, as to each defendant at the date- 
of the summons which is served on him; and 
also where service by publication is proper, 
the action shall be deemed commenced at the 
date of the first publication; and what shall 
be deemed equivalent to the commencement 
thereof. Now all these show that something 
more is requisite for the commencement of 
an action bej'ond that of filing a petition ami 
directing a summons to issue. The other in- 
dispensable requisite, the service of the pro- 
cess, and the date of that service, to give 
jurisdiction of the subject matter of the con- 
troversy, seems to be indispensable. And it 
is not perceived how any other construction 
is consistent with the language of the Code. 

Every one knows that the commencement 
of an action will raise the statute of limita- 
tions. And for this purpose the suit is prop- 
erly commenced before the process is served. 
If the bar is not complete before the date or 
issue of the summons, but becomes complete 
before service, it has been held that the com- 
mencement of the action' shall date from the 
writ. 

"When a court has jurisdiction of the sub- 
ject matter and of the parties, tlie bringing a 
suit or action in that court," we are in- 
formed, "must be regarded as the beginning 
of the inquiry into the matter of controversy. 
From that time the jimsdietion of the court 
attaches." 

Now that "the beginning of the inquiry in- 
to the matter in controversy," from which 
time the jtu'isdiction of the court attaches, 
means a hearing on the merits of the case, 
before process has been served or notice 
given to the defendants, is sustained by no 
court I presume, therefore, that I may 
have misapprehended the meaning of the 
leai'ued judge on this point 

A reference is made in the case of Car- 
penter V. Butterfield, 3 Johns. Cas. 145, in 
which it was held that the issuing a writ in 
a cause, is, for every material purpose, the 
commencement of the suit. But the point 
in controversy was, whether a debt or de- 
mand, to be set off imder the statute, must 
be an existing debt or demand, at the time 
of the commencement of the plaintiff's ac- 
tion. And the court held the matter of set- 
off must exist at the time the suit was com- 
menced, overruling former decisions, in 
which it was held that a matter happening 
after the beginning of the suit, biit before 
plea pleaded, may be pleaded as a set-off. 

In the notes appended to this case, a gi'eat 
number of authorities are cited to show that 
suing oiit the writ is the "beginning of the 
action." This is not doubted as to many 
purposes; though there are conflicting au- 
thorities on the subject But it has been 
held that fictions of law should not work a 
wrong contrary to the truth. 

We know that in the king's bench, the bill 
of Jliddlesex is a mere order or command of 
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the court, and has no testo, and is confined 
to the county in which the court sits. In ey- 
eiy other county a latitat was the first pro- 
cess, pounded on a supposed previous return 
of a hill of Middlesex; hut the modern Eng- 
lish authorities consider the declaration as the 
exhibition of the hill, and the commence- 
ment of the suit. But why need we ti-ust to 
the common law forms in the English courts, 
which are more cm'ious than useful, to in- 
struct us in the modified forms of pleading, 
especially when the Code informs us there 
shall he hereafter but one form of action? 

In Johnson v. Comstocli, 6 HUl, 10, which 
arose under the New York statute, authoriz- 
ing the commencement of suits hy declara- 
tion, it was held that the filing of a declara- 
tion is not the commencement of a suit; but 
the commencement dates from the actual 
service upon the defendant. 

By the Code of Procedure of the State of 
New York, (sections 106, 112-114,) civil ac- 
tions in the com'ts of record-in tliat state shall 
be commenced by the service of a summons. 
The service shall be made, and the summons 
returned, with proof of the service, to the 
person whose name is . subscribed thereto, 
with all reasonable diligence. The New York 
Code seems to contain all the material req- 
tiisites to constitute a service imder the Ohio 
Code. 

We are told, "there is strong negative evi- 
dence that the issuing, and not the service, 
of a summons, was intended by the powers 
of the Code, to be the commencement of an 
action under om* system." But we have been 
umable to find any negative evidence to sus- 
tain this supposition. Confident we are that 
all positive evidence is against it. "We think 
the codifiers of Ohio have, with a great care 
and a wise circumspection, guarded the Code 
against misconstruction as to the commence- 
ment of an action. Taking the sections of 
55, 56, 57, 61, 63 and 78, no one, it seems to 
us, can fail to see and feel the force of the 
language used. Section 57 was not intended 
to describe the entire mode of bringing a civil 
action. That mode consisted of parts which 
made a whole, and consummated the thing 
designed. 

An action, like every other thing, must have 
a beginning. The filing a petition is one 
thing, the praecipe another, and the issuing 
of the summons another, and the service re- 
turn another; all these are in the Code. 
They belong to the same class. In the order 
of time they succeed each other, and are es- 
sential to give jurisdiction over the parties, 
and the subject matter of the controversy. 
We contend for nothing more than this; and 
leas than this, gives, as we think, no color of 
jm*isdiction over the defendants. 

On the ICth of October, the bill of Bell and 
Grant was filed in the clerk's ofBce, and a 
subpoena was issued and served on five of 
the tnist company; and on the succeeding 
Monday morning, under a notice, a motion 
vras made for a receiver, and an injunction 
3fed,cas. — 8 



was laid upon the assets of the trust com- 
pany, "and ordering them to hold the assets 
subject to the fm*ther order of the com-t." 

By the service of the process, no ques- 
tion can arise that the jm'isdiction attached; 
and as little doubt can exist that the order 
"to hold the assets, subject to the fm'ther 
order of the com't," fastened itself upon the 
assets. Prior to this, no steps liad been 
taken, but to file a petition and issue a sum- 
mons, which was not served. 

Under ' the eleventh rule of the supreme 
court of the United States, it is declared, *'No 
process of subpoena shall issue from the 
-clerk's office, in any suit in eqviity, until the 
bill is filed." 

And by the 7th rule, the process of sub- 
poena shall constitute the proper mesne pro- 
cess in all suits in equity, in the first in- 
stance, to require the defendant to appear 
and answer the exigency of the bill, &c. 

The 16th rule declares "upon the return 
of the subpoena, as served and executed up- 
on any defendant, the clerk shall enter the 
suit upon his docket as pending in the court, 
and shall state the time of the enti-y." 

We have then the proceedings in personam 
against the defendants, and the proceedings 
in rem against the assets, prior in time to 
any steps taken by the sheriff. We deem it 
unnecessary to press the argument, however 
cogently it might be urged, that the process, 
having been served, necessarily drew after 
it the assets. But we have nO'' occasion to re- 
sort to this gi'ound. The proceedings in rem 
hold the property beyond question. The de- 
fendants appeared by counsel, and were 
heard in the case, and the order for the in- 
junction was made, "and the defendants were 
ordered to hold the assets, subject to the fur- 
ther order of this court." 

An appearance of counsel for defendants, 
has uniformly been held a waiver of notice 
of the injunction. In the case of Varrards v. 
Nagee, a defendant was committed for a 
breach of an injunction, by Lord Eldon, 
though the only notice which he^ad of it 
was from the information of the plaintiff's 
solicitor. 

The orders pronoimced by the com't in 
cases of special injunctions, have been vari- 
ous at different times. It appears from the 
precedents, that the form frequently adopted 
in special injvmctions, enjoined the party "till 
further order;" in some cases the injunction 
has been "tUl appearance and further order;" 
in others, "till answer and further order." 
But the form at present used, and which is 
established by a rule laid down by Lord El- 
don, is, "tUl answer or further order." Eden, 
Inj. 382. In New York, injunctions are usu- 
ally granted "imtil the fm-ther order of the 
com-t." 

In the emphatic language of Chief Justice 
Marshall, in Smith v. Mclver, 9 Wheat. [22 
U. S.] 535, it is said: "In aU cases of con- 
current jurisdiction, the court which first has 
possession of the subject must decide it" 
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In the case of Daniels v. Stevens, 19 Ohio, 
23S, the court says: "The great question in 
the case is a question of jurisdiction. A coui-t 
of chancery, lilce a court of law, must have 
jui-isdiction of the person as prescribed by 
la-\v, &c. Before a decree can be operative, 
the eoui't must have jm-isdiction of the per- 
son, as well as of the subject matter." 

In Miers v. Zanesville & jM. Turnpike Co., 
11 Ohio, 273, the court says: "This bill was 
first filed; but the decree rendered, and the 
receiver first appointed, was in the other 
case. We think that he whom the law first 
authorizes to receive the tolls, should be pro- 
tected in his possession; and we find the stat- 
ute operates to confer this power by the de- 
cree. In the present race between creditors, 
whose equities are equal, this first authority 
to receive aseems to us to confer the priority 
to the receiver of Muskingum, and that all 
questions of appropriation and priority must 
be settled in the court to which he renders 
his account." 

^Vhat became of the action first commen- 
ced? The receiver was appointed in the sec- 
ond action. Does the first action still rest on 
the petition and summons? 

The established rule is, that a lis pendens 
duly prosecuted, and not collusive, is notice 
to a pm-chascr so as to affect and bind his 
interest by the decree; and the lis pendens 
begins from the service of the subpoena, aft- 
er the bill is filed. Murray v. Ballon, 1 
Johns. Ch. o7G. 

A court of equity will interpose by injunc- 
tion to prevent the transfer of a specific 
thing, which, if transferred, will be irvetriev- 
ably lost to the owner, such as negotiable se- 
curities and stocks. Osborn v. Bank of U. 
S., 9 Wheat. [22 U. S.] 738. 

The service of the writ is the commence- 
ment of the suit. Jeneks v. Phelps, 4 Conn. 
149. It is essential that the party should be 
duly summoned. State v. Bryce, 7 Ohio, pt. 
2, pp. 82, S3. A court of chancery, like a 
court of law, must have jurisdiction of the 
subject matter and the person. Daniels v. 
Stevens, 19 Ohio, 222, 238. Every coiu-t, that 
its proceedings may liave any validity, must 
have jurisdiction over the subject matter. 
3^Iaxsom v. Sawyer, 12 Ohio, 195, 207. 

The power to hear and determine a cause 
is jurisdiction; it is coram judice whenever 
a case is presented which brings this power 
into action; if the petitioner presents such 
a ease in his petition, that on a demiu-rer 
the com-t would render a judgment in his 
favor, it is a case of undoubted jurisdiction. 

If jurisdiction of a court once attach, sub- 
sequent irregularities will render the judg- 
ment voidable only. Paine v. Mooreland, 15 
Oliio, -JSr.; Bos well v. Sharp. Id. 447; Adams 
V. .Teffries, 12 Ohio, 253, 271. Every intend- 
ment will be made to support the power of 
the court. Yet in proceedings of these courts, 
if they transcend the limits which the law 
prescribes, and assume to act where they 
have no jurisdiction, their acts are utterly 
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void. Adams v. Jeffries, Id. 253, 273. If the 
com-t here or elsewhere, has not jm-isdiction 
of the person, nor of the subject matter, its 
proceedings are wholly void. Such judg- 
ments are as waste paper. They are no pro- 
tection to those who seek to enforce them. 
Id. 273. 

A sale of lands by an administrator, under 
an order of a com't having no jurisdiction to 
make the order is void. Ludlow v. McBride, 
3 Ham. [Ohio,] 240, 255. 

Where executions issue from a state court, 
and from a court of the United States, if 
there be no lien by judgment, the one under 
which a seizure is fii'st made must prevail, 
and hold the property. Brown v. Clarke, 4 
How. [45 U. S.l 4; Hagan v. Lucas, 10 Pet. 
[35 U. S.] 400; Pulliam v. Osborne, 17 How. 
[58 U. S.] 471. 

"Where a court has jm*isdiction, it has a 
right to decide eveiy question which occui-s 
in the cause; and whether it be correct or 
otherwise, its judgment, until revei-sed, is re- 
garded as binding in every other com-t. But, 
if it act without authority, its judgments and 
orders are regarded as nullities. They are 
not voidable, but simply void, and form no 
bar to a recovery sought even prior to a re- 
versal, in opposition to them. They consti- 
tute no justification; and all persons concern- 
ed in executing such judgments or sentences, 
are considered in law ti-espassers." Elliott v. 
Peirsol, 1 Pet [26 XJ. S.] 328. In Voorhees v. 
Jackson, 10 Pet. [35 U. S.] 477: "If there is a 
total want of jurisdiction, the proceedings 
are void and a mere nullity, and confer no 
right, and afford no justification, and may be 
rejected when coUaterally drawn in ques- 
tion." The same doctrine is stated in Thomp- 
son V. Tolmie, 2 Pet. [27 U. S.] 157. 

In Williamson v. Berry, 8 How. [49 U. S.] 
540, the court says: "We concur that neither 
orders nor decrees in chancery can be re- 
viewed, as a whole, in a collateral way. But 
it is an equally well settled principle in juris- 
prudence, that the jm-isdiction of any court 
exercising authority over a subject may be 
Inquired into in every other court, when the 
proceedings in the former are relied upon, 
and before the latter, by a party claiming the 
benefit of such proceedings. The rule pre- 
vails, whether the decree or judgment has 
been given in a court of admiralty, chancery, 
ecclesiastical court, or com-t of common law, 
or whether the point ruled has arisen under 
the laws of nations, the practice in chancery, 
or the municipal laws of states." Glass v. 
The Betsey, 3 Dall. [3 U. S.] 6; Kose v. 
Himely, 4 Craneh, [8 U. S.] 241. 

The multiplication of these authorities can- 
not be necessary and it only remains to ap- 
ply them to the case before us. 

Jm-isdiction is claimed under the Code by 
the superior com-t, from the fact that the pe- 
tition was filed and the summons issued. 
And it is insisted, that this was the beginning 
of the action. In some sense it may be ad- 
mitted to have been the beginning of the ac- 
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tion; but in no sense, until the sei'vice of 
process, was it the exercise of a jurisdiction 
which affected the rights of the defendants. 
Whether we look to the forms of the common 
law, the chancery law, as adopted by con- 
gi'ess, or the code, a process or notice must 
be served on the defendants, before they are 
made parties. 

In the 2d section, of the Sd article of the 
constitution of the United States, it is de- 
clared "the judicial power shall extend to all 
cases in law and equity arising under this 
constitution, the laws of the United States," 
&c., and -"between citizens of different states, 
and foreign states, citizens or subjects." 

In Boyle y. Zacharie, 6 Pet [31 U. S.] 658, 
the court says: "The chancery jurisdiction 
given by the constitution and laws of the 
United States, is the same in all the states 
of the Union; and the rule of decision is the 
same in aU, In the exercise of that jurisdic- 
tion, the courts of the United States are not 
governed by the state practice, but the act of 
congi-ess of 1792 has provided, that the mode 
of proceeding in equity suits shall be accord- 
ing to the prmciples, rules and usages, which 
belong to courts of equity, as contradistin- 
guished from com-ts of law. And the set- 
tled doctrine of this com-t is, that the rem- 
edies in equity are to be administered, not 
according to the state practice, but according 
to the practice of courts of equity of the par- 
ent country, as contradistinguished from that 
of courts of law, subject of course to the pro- 
visions of acts of congress, and to such al- 
terations and rules as in the exercise of the 
powers delegated by these acts, the com*ts of 
the United States may from time to time pre- 
scribe." 

The provision in the constitution, enabling 
citizens of other states and foreigners, to sue 
in the federal coui-ts, has been unifox-mly con- 
sidered a wise and necessary provision. It 
has been repeatedly eulogized by Chief Jus- 
tice Mai'shall, and the great men, who with 
him, so fuUy illustrated and maintained the 
gi-eat principles of the constitution. 

In the organization of a national judiciary 
it was considered a matter of the highest im- 
portance to organize a federal court, within 
each state, which might be supposed free 
from local influences and combinations, to 
which the citizens of other -states, and for- 
eigners, might resort for the maintenance of 
tlieir rights. In carrying out this idea, it 
wiU be perceived, that no citizen of any other 
state, or a foreign citizen or subject, can be 
required to submit to the jurisdiction of a 
state court, in a civil case. 

If sued in such court, he may remove the 
suit to the circuit court of the United States. 
For aU the pm-poses of jurisdiction, the state 
is limited to its own territory, except it be 
substantially proceedings in rem, where the 
property within the state is made responsible, 
or by the acquiescence of those who live 
without the state or country. 
The view of the leai-ned judge who pre- 



sided in the superior court, seems to be, that 
in disregard of the federal powers conferred 
on the coiurts of the United States, a state 
court may di-aw into its jm-isdiction the as- 
sets of the trust company, and administer 
them under the Code; on the ground that a 
petition has been filed, and a summons is- 
sued. There is believed to be no authority 
for the exercise of such a jurisdiction under 
om- system. And confident we are, that un- 
der the constitution of the United States, 
and the laws of congress, this cannot be 
done. It, in fact, would be a subversion of 
the constitution of the United States, and the 
laws of congress, in regard to federal jm-is- 
diction. If anything is to survive the Code 
and the judicial power of the Union, it is 
the right of citizens of other states, and thb 
citizens and subjects of foreign governments, 
to sue in the federal coiu'ts. It is true they 
may sue in the state -courts, but there is no 
power in a state which can coerce them so to 
do. And if sued in a state com't, the right 
of appeal is given. This was one of the 
great objects attained in the establishment of 
a federal judiciary. In numerous cases the 
supreme court has said, "in all the states the 
equity law recognized by the constitution 
and by acts of congress, and modified by 
the latter, is administered by the eomts of 
the United States." Neves v. Scott, 13 How. 
[54 U. S.] 268. 

In the case of Shelby v. Bacon, 10 How. 
[51 U. S.] 71, this com-t says they have no 
doubt the complainant may file his bm in 
the circuit court. And they say, "suppose 
the assignees had reduced to possession the 
whole amount of the assets of the Bank of 
the United States, chartered by Pennsyl- 
vania, and held them ready for disti-ibution, 
could it be doubted that the complaiUant 
would have a right to file his bill in the cir- 
cuit court, not only to establish his claim 
against them, but also for a proportionate 
share of the assets." 

This shows that the com-ts of the United 
States, in the discharge of their duties, ai-e 
bound to cai-ry out their constitutional pow- 
ers in regard to the claims of non-resident 
citizens and foreigners, without the aid of 
the state com-ts. 

Spinning & Brown, in the superior com*t, 
rested alone on their petition and summons. 
BeU & Grant filed their bill in the clerk's 
office, and issued thejr subpoena, and it was 
served on five of the defendants, before any 
process was served by Spinning & Brown. 
That the jm-isdiction attached under the pro- 
cess of Bell & Grant is undoubted. And it 
is equally dear, and indeed is not denied, 
that the assignees were enjoined by the cir- 
cuit com-t, and ordered to hold the assets 
subject to the further order of this court. 
This order being prior to the action of the 
superior court, and being in exact conformity 
with the special orders in Eden on Injimc- 
tions, and with the rule of Lord Eldon, set- 
tles this conti-ovei-sy. And there was an ap- 



BELL (Case No. 1,261) 



[3 Fed. Cas. page 116] 



pearance of counsel in behalf of tlie as- 
signees. The proceedings were in rem. 
Nothing more was wanting. 

We do not doubt that in the hurry and con- 
fusion of the hour, the superior court mis- 
toolc the effect of the order of this court, 
and that they will direct the receiver to re- 
store the assets to the possession of the re- 
ceiver of this court. 

It is clear, as we thinlj, that the superior 
court had no power to interfere with these 
assets, "after the assignees had been directed 
to hold tliem, subject to the further order of 
this court." The receiver of the superior 
court was undoubtedly a trespasser, in re- 
moving the assets, and taking them into his 
own possession, but believing that he acted 
in good faith in obeying the order of the 
superior court, which, as we suppose, was 
made under an erroneous impression as to 
the effect of that order, we shall exonerate 
the receiver from all responsibility, on the 
return of the assets to the possession of the 
receiver of this court. 

It would be painful for us to take any fm-- 
ther step in this cause, but not doubting that 
the assets of the trust company are vested in 
this court, by the &'st service of the process 
in this court, through which its jurisdiction 
attached; and by its proceeding in rem, 
which "enjoined the assignees from disposing 
of these assets, and ordering them to hold 
the assets, subject to the further order of 
the com-t;" and that in virtue of these pro- 
ceedings, the superior court could have no 
rightful jurisdiction, we are constrained by a 
sense of duty, to require the retm-n of the as- 
sets by the receiver of the. superior court, 
to the possession of the receiver of this 
court. 

NOTE, [from original report.] Where differ- 
ent eom-ls have concurrent jurisdiction, the one 
whose jm-isdiction first attaches has paramount 
authority, and cannot be ousted by subsequent 
proceedings in other courts. Stearns v. Stearns, 
16 Mass. 171; Bemis v. Stearns, Id. 203; Eaton 
V. Pattersou, 2 Stew. & P. 9; Thompson v. 
Hill, 3 Yerg. 1G7; Hall v. Dana, 2 Aikens, 3S1; 
The Robert Fulton, [Case No. 11,890;] State v. 
Yarbrough, 1 Hawks, 78; Cleveland, P. & A. R. 
Co. v. Citv of Erie, 1 Grant, Cas. 212; Ex parte 
Bushnell, 8 Ohio St. 599; Merril v. Lake, 16 
Ohio, 373; Henry v. Tupper, 27 Vt. 518; Bank 
of Bellows Falls v. Rutland & B. R. Co., 28 
Vt. 470; Conover v. JIayor, etc., of New York, 
25 Barb. 513; Keighler v. Ward, 8 Md. 254; 
Gould V. Haves, 19 Ala. 438; Es parte Robin- 
son, [Case No. 11,935;] Clepper v. State, 4 
Tex. 242. The United States courts cannot en- 
noin a sheriff from selling, under process from a 
state court. Ruggles v. Simonton, [Case No. 
12,120,] September term, 1872, western district 
of Wisconsin, in United States circuit court. 
A state court will not discharge on a writ of 
habeas corpus county supervisors who have 
been arrested by the marshal on attachment 
from the United States circuit court for refus- 
ing to levy a tax ordered by that court, though 
they had been enjoined by the state court from 
levying such tax. The United States court hav- 
ing jurisdiction, they should be remanded to the 
custody of the marshal. Ex parte Holman, 28 
Iowa, SS, where numerous authorities are cited. 
Where a United States officer holding a pris- 
oner by United States authority, is served with 



a writ of habeas corpus issued by a state court, 
he should make a return, and show how he holils 
the prisoner. The state authority should there- 
upon abstain from longer interference, and any 
proceedings thereafter are illegal. U. S. v. 
Doss, [Case No. 14,985.] Where both the state 
and United States authorities have concurrent 
jurisdiction, tlie one which first assumes it will 
retain it until final judgment. The tribunal 
which first has jurisdiction will retain it. Hmes 
v. Rawson, 40 Ga. 35G; West v. Morris, 2 
Disn. 415. A federal court will not enjoin per- 
sons from proceeding in a state court, &c. 
Bryan v. Hickson, 40 Ga. 405. 
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BELL et al. v. OHIO LIFE INS. CO. et al. 

[2 Wkly. Law Gaz. 321.] 

Circuit Court, S. D. Ohio. Oct. 18, 185S. 

CiKCOrr Courts — JuRisnicTiox — CiTizcxsniP— 

Real Parties — Receivers — Afpoistmbnt— 

CoxFLicT OF JcRisDicTiox— State Courts. 

[1. To authorize the federal court to exercise 
jurisdiction of a bill in equity charging im- 
proper conduct on the part of assisnei^s ot an 
insolvent corporation, seeking to enjoin them, 
and pravins for a receiver, it is sufhcient that 
the complainants are aliens, and some of the 
d'-fendants residents of the state, and the fact 
that difficulties may arise as to non-resident de- 
fendants, and as to non-residents not made 
parties, which will prevent a decree astosiich 
non-residents, will not affect the ■ jurisdiction 
as to the resident defendants.] 

[See Towle v. American Bldg. Loan & Inv. 
Soc, 60 Fed. 131.] 

[2. Although the real controversy was be- 
tween the corporation and its assignees, and it 
could have brought suit to hold them to account- 
ability, yet tlie plaintiffs, being bona fide credit- 
ors, could properly institute the proceeding.] 

[3 It was no objection to the jurisdiction of 
such a suit that the receiver, if appointed, could 
not prosecute suits in other states.] 

[4 When it appears in such suit that the 
management of the affairs of the company by 
the assignees is unsatisfactory to the creditors; 
that the company has suspended, is insolvent, 
and the assignee's conduct is improper, and that 
vast interests are at stake; that the assignees 
refuse to permit the examination of the books 
and papers of the company,— an order for the 
appointment of a receiver should be made.] 

[5 A suit for the appointment of a receiver 
was pending in the state court at the same time 
a suit was before the federal court for an in- 
junction and the appointment of a receiver. ±he 
order of the latter court appointing such re- 
ceiver was prior by one-half hour to the order 
of the state court. Held, that the federal court 
was first to obtain jurisdiction.] 

[In equity. Bill by Bell and Grant against 
the Ohio Life Insm-ance & Trust Company 
and others for the appointment of a receiver, 
and for an injunction. An injunction was 
granted in a former proceeding. Order for 
the appointment of a receiver. 

[For proceedings to punish the sheriff, as 
receiver of the state com-t, for contempt, see 
Bell V. Ohio Life & Trust Co., Case No. 1,- 
260.] 

LEAVITT, District Judge. As a first im- 
pression, it seems to me there is nothing in- 
volved in the matter before the com-t wliich 



[3 'Fed, Cas. page 117] 



(Q'ase No. 1,261) BELL 



gives tlie importance tlaat counsel attribute 
to it. No fortune nor the reputation of pai'- 
ties is now to be disposed of; it is simply a 
motion for an injunction, and for the ap- 
pointment of a receiver. As to the question 
whether another court has acquired jurisdic- 
tion, or whether the superior court can ex- 
ercise jurisdiction in the matter, I take this 
occasion to say, individually and personally, 
that the superior com't is competent and 
jqualified to discharge the duties that may 
be involved; none entertain a greater respect 
tlian myself for that court and the judges. 

What are the questions involved? Plain- 
tiffs, on the 16th of this month, filed a bill in 
chancery In this com-t, alleging that they had 
recovered a judgment in this court, upon 
which an execution was issued, and retiirned 
imsatisfied. (Here the couit referred to the 
other allegations of the bill.) The defend- 
ants are the Ohio Life Insurance and Trust 
Company, a corporation of the state of Ohio, 
and the assignees all residents of Ohio. The 
bill alleges, generally, that the management 
of the affairs of the company, by these as- 
signees, is unsatisfactory to the creditors; 
that the company has suspended, is insol- 
vent; and alleges improper conduct by the 
assignees, and there is a prayer that the de- 
fendants may be held to account, &c., and 
that the control of the affaii-s of the com- 
pany may be withdrawn from them, &c. 

The application was made at chanjbers, be- 
fore Judge McLEAN and myself, at 9 o'clock 
on Monday morning, the 18th of October, in 
pursuance of a notice to that effect. Defend- 
-ants were represented by regular counsel, 
who resisted the appointment of a receiver 
and the granting of an injunction. The in- 
junction was gi-anted by both judges upon, 
what was deemed, suflacient grounds. It is 
•opposed strenuously by defendants, and much 
has been said that is not pertinent ta the in- 
vestigation, and a wide range and latitude 
has been allowed counsel, in the ai'gument of 
matters not involved. I shall not, therefore, 
refer to all the points and arguments so ably 
presented by coxmsel. 

The real question lies within very narrow 
limits. In the first place, the jurisdiction of 
the com-t is denied. It is insisted that there 
is no grant of power in the constitution to 
this court to adjudicate in conti'oversies be- 
tween citizens of this state. If thei-e is no 
jmisdiction the case must be dismissed. This 
•objection to jurisdiction upon the ground that 
it is not conferred, I may distinctly admit 
This com-t, as well as all the federal comts, 
is limited, and cannot exercise powers with- 
out they are found in the constitution or the 
laws of congress. This doctrine has been 
sanctioned and recognized from the first, and 
about it there ought to be no question. 

It is contended that there are citizens of 
Oliio, as well as citizens of other states, made 
parties, and that, imless we have jm-isdiction 
of all, there is no authority to act There is 



no prohibition as to biU in chancery against 
parties resident of other states. It is con- 
templated that, when a citizen of another 
state is joined, he may be made a pai*ty by 
process or voluntary appearance; and such 
is the prayer of this bill. This doctrine is 
recognized and sanctioned by the 22d rule of 
the supreme court of the United States. 
True, if in the process of a case we find that 
residents of other states are made parties, 
and the court can not make a decree without 
these parties, the court would be compelled 
to dismiss the bill; but this does not prevent 
jm'isdiction of resident defendants. There 
are causes of difiiculty which may arise. As 
the case against these trustees is not one up- 
on contract, but upon a charge of improper 
conduct I think there is no diflSculty as to 
the jurisdiction on this point 

Objection is also made that suits and con- 
troversies must arise between parties, citi- 
zens of Ohio, who can not be made parties in 
this eom*t On the face of this bUl, there is 
clearly a case for this com-t; the plaintiffs 
are aliens, and this imports jm-isdiction. If 
there is, then, this jm-isdiction, will this court, 
in anticipation of a difSculty, that may never 
occur, in anticipation of eonti-oversies as to 
claims of citizens of Ohio, refuse to take jm-is- 
diction of this case? I can see no good 
grounds for this objection. Suppose there 
are such claims, does it result, necessar-ily 
and unavoidably, that the diflaculty wiU ailse? 
These claims can be presented to a receiver, 
who can examine and pass upon them. The 
principles in the Methodist Church Case, 
[Case No. 1,089,] where there was a trust 
fund, and claimants who could not become 
parties, settle this question. 

It is also objected to- jurisdiction in this 
coiu-t that the real controversy is between 
the trust company and the trustees, and BeU 
and Grant are only made parties to give this 
court jm-isdiction. From the snowing they 
are bona fide creditoi-s. True, the corporation 
could have brought suit against the ti-ustees, 
but it was declined, and has Instituted no 
proceeding to hold them to accountability. 
I suppose that, under the authority • of the 
bank cases, in the so-called "Crow Bar Law," 
there is authority for this court to exercise 
jurisdiction. Jui-isdiction was entertained in 
these cases without doubt. Injunctions were 
granted. One case went to the supreme 
court of the United States, and the question 
was decided in favor of jurisdiction. 

It is also objected that the receiver, If ap- 
pointed by this com-t, will not have author- 
ity to prosecute suits in other states. It is 
a possible thing, but does it constitute 
grounds for this court to refuse to exercise 
jm-isdiction? The same difficulty would arise 
in the state courts. If this rule is to pre- 
vail, no receiver could be appointed at all. 
These are the main objections as to jurisdic- 
tion. It is certainly not necessary to notice 
the objection that the trust company, being 
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a corporation, is not a citizen. This doctrine 
—the right of the federal courts to entertain 
jurisdiction of corporations— has been estab- 
lished by a number of the most respectable 
authorities in the supreme com't of the Unit- 
ed States. These decisions are laws to this 
coui't, and, certainly, the policy Is good. In 
this day, when corporations are greatly mul- 
tiplied, when their influence shows its mark 
on all the business of the country, it would 
be strange if suits could not be brought in 
the United States courts. This doctrine, if 
established, would deprive our citizens of the 
constitutional privilege of a choice as to 
com-ts. I trast the time is far distant when 
the corporations of om- state can place them- 
selves beyond the power or action of the fed- 
eral courts. 

There are other objections made to the ap- 
pointment of a receiver in tliis case: 1st 
That the injunction was improvidently is- 
sued, without sufficient showing of facts to 
warrant the order. I remark, first, there is 
no act of congress, or rule of court, which 
points out the amount or kind of evidence 
necessary to warrant an injunction. The 
order was made after deliberation, by Judge 
McLean and mj-self. 2d. That the allega- 
tions are not sustained by affidavits. The 
rule, as I understand it, is that the court 
should have sufficient appear to make the 
order proper. By the 24th rule, the signature 
of counsel is required to every biU, which 
shall be considered as an affirmation on his 
part that there is good gi'ound for the suit. 

It would thus seem that all bills are made 
on the solemn professional obligation of the 
counsel that the facts set forth are true. For 
the piu'poses of this inquiry, it is not neces- 
sary to investigate as to these facts in the 
bill. The only question for us is, were there 
facts set forth in the bill sufficient to war- 
rant the order? Besides these, there is the 
professional statement of the counsel, the 
affidavits of Hardy, Thompson, Nesmith. In 
their general aspect, aU these present that 
the trust companj^ is insolvent beyond con- 
ti-oversy, and has been so for about a year. 

Messrs. Stanberry & McLean say they rep- 
resent half a million dollars in claims of cred- 
itors; also, that a meeting of creditors was 
held since the filing of the bill in this court, 
at which it was decided that their interests 
require the appointment of a receiver. Con- 
cerning all the facts necessary to consider, 
there is no dispute; it is not denied that the 
company is insolvent, that some of the cred- 
itors are dissatisfied with the manner of the 
assignment to the trustees. It is not neces- 
sary to pass on the question of the valfdity 
of the assignment at this time. It is also 
stated, and not denied, that the assignees 
have refused to let parties examine the books 
and papers of the company. It is also ad- 
mitted that the person who is charged with 
the disastrous consequences to this company 
has been released. 



These then are the granted aspects. In 
view of all these it does seem that this court 
was warranted in making the order. The 
same facts are sworn to in the bill of Spin- 
ning and Brown in the superior court. Tme, 
the affidavits of the trustees are filed here, 
denying all malfeasance, &c.; and without 
saying a word as to these, and admitting 
them to be true, is there a case presented 
showing that there is no necessity for the 
appointment of a receiver. They do not pre- 
sent such a case. The ti'ustees may have 
acted with the best of motives, and yet tlie 
interests of the creditors may require that 
they no longer manage the affairs of this cor- 
poration; and so far as the charges in the 
bill go to affect the integrity, &c., of the tnis- 
tees 'and assignees, they will hereafter have 
an opportunity to vindicate their actions. 

Another objection is, that the superior 
com-t had obtained jm-isdiction prior to this 
com't, and this court cannot interpose. As 
I have already had occasion to remark, the 
tone and temper in which these propositions 
were presented were not satisfactory to us. 
The insinuation that this court was grasping 
for power is unfounded. If the question 
were left to me, in some cases, I should de- 
cline to act, and prefer to devolve jurisdic- 
tion upon others; but this is not a matter of 
personal preference, but of duty. There is 
nothing better settled than that where there 
are two courts, having concurrent jurisdic- 
tion, that which first gets jurisdiction retains 
it. Tlien, as a question of law, which of 
these courts got jurisdiction? There is clear- 
ly a difference as to the jm-jsdiction of things 
and persons. One court might get jurisdic- 
tion of the things, and both have jurisdic- 
tion of the persons. 

In this com't, service of process gives juris- 
diction. I have not inquired as to legislative 
action in regard to the state courts. If, how- 
ever, there could be any doubt on this ques- 
tion, it is settled by U. S. Sup. Ct. rule 16, 
which provides that, "upon the return of the 
subpoena, as served, and executed upon any 
defendant, tlie clerk shall enter the suit upon 
his docket as pending in the court, and shall 
state the time of entry." 

If priority of jurisdiction depended upon 
service, there would be no doubt, for the 
process of this court was served on the IGth, 
and that of the superior court on the 22d of 
October. But we will not depend on this 
question. AVhich court first obtained jurisdic- 
tion over the assets? Both cases were pend- 
ing before the several courts at the same 
time on the morning of the ISth. The case 
in the superior court was an application 
for a receiver; in this court was an applica- 
tion for receiver and provisional injunction. 
The fact is positively proven that the order of 
this coiu't was prior, by half an hour, to the 
order of the superior court. The affidavit of 
Mr, Anderson leaves no doubt of this. It re- 
sults, inevitably, that the order of this com't 
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liad the priority. It is said, however, that, 
though this is so, the assignees are not 
chargeable with notice. Beyond controversy, 
the appearance of counsel is, for all legal pur- 
poses, an appearance of the party. Is there 
any thmg better settled than that the princi- 
pal is bound by the acts of his attorney? It 
seems very clear there was, by legal effect, a 
jm-isdiction in this court from the time of 
the order. The order is to hold the assets 
until further order of this court. It vested, 
by necessary operation, the control of the as- 
sets. From that moment the assignees could 
do nothing; the property came into the cus- 
tody of the law. In addition to the appear- 
ance of coimsel, we have proof of actual no- 
tice to Broadwell and Fosdicli, prior to the 
order in the superior court It is not neceS' 
sary to extend my remarks. In my view the 
proposition is clear that this court obtained 
the first jurisdiction to control the assets. 

The only remaining question to dispose of, 
is whether the court will exercise its power, 
or there is necessity for the action of this 
court. It is a matter addressed to the chan- 
cellor. If he believes there is necessity for 
such an appointment, he may make the or- 
der. TVbere all the stock has been sacrificed, 
&c., and it is made to ajppear that cred- 
itors desire such action, is it not a proper 
case for the exercise of his functions? There 
is force in the proposition, that one person 
can do better than so many, in the settlement 
of affairs situated as are the affairs of this 
company. It seems to me the assignees can 
not object to a receiver in this court; the 
record of the superior court says their order, 
appointing a receiver, was made without ob- 
jection on their part. There was a tacit ac- 
quiescence. 

Tliis court will make an order for the ap- 
pointment of a receiver. 

I am permitted to say, that in all these 
views I have the concurrence of Judge Mc- 
LBAN. 



Case ITo. 1,262. 

BELL V. PHILLIPS. 

Circuit Court, S. D. Ohio. 1858. 

Patents por Inventions — Action for Infringe- 
ment — Measure op Damages. 

Where a patent was for heating boilers with 
the waste heat of a blast furnace, held, in the 
case of an infringement by the use of a ma- 
chine which was fiie same in principle, that the 
rule of damages was the price of the coal saved 
by the use of the improvement. 

[See Bell v. Daniels, Case No. 1,247.] 

Before LEA^^ITT, District Judge. 

[NOTE. Nowhere reported; opinion not now 
accessible. Statement of the point determined 
was taken from Law's Pat. Dig. 240. For oth- 
er cases involving this patent, see Bell v. Dan- 
iels, Case No. 1,247, and Bell v. SIcCollough, 
Case No. 1,256.] 
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BELL et al. v. POMEROX. 

[4 McLean, 57.] ^ 

Circuit Court, D. Michigan. June Term, 1845. 

Discovery— Sufficiency op Bill — Plea— Facts 
TviTHiN Knowledge op Third Person. 

1. In a bill of discovery, to aid a prosecution 
at law, the bill should aver the materiality of 
the facts, and that they can only be proved by 
tlie oath of. the defendant. 

[See Brown v. Swann, 10 Pet. (35 XJ. S.) 497; 
Swann v. Brown, Case No. 13,673; Baker 
v. Biddle, Id. 764.] 

2. It is no sufficient answer to such bill to say, 
that A. B. can prove the facts; where the 
person so referred to is interested. 

3. The complainant cannot be compelled to 
rely upon the' oath of an interested witness. 
He may require the oath of the defendant as 
to the facts. 

4. There is a distinction between a bill for 
discovery merely, and one for discovery and re- 
lief.^ 

5. The plea pi/esented the issue, who was 
best acquainted with the facts of the case, the 
defendant or other persons? Such an issue can- 
not be tried. 

[En equity. Bill of discovery by BeU. and 
othei-s against Pomeroy in aid of a defense 
at law in an action between the same par- 
ties. Defendant pleads that the facts sought 
to be discovered may be proven by another 
person. Plea overruled.] 

Mr. Komeyn, for complainants. 
Joy & Porter, for defendant. 

OPINION OF THE COURT. The defend- 
ant brought an action for trespass on per- 
sonal property, against the complainants, on 
the law side of this court. In aid of the de- 
fense at law, the present bill was filed, to 
procm'e a discoveiy from the defendant. 

In June, 1843, Bell sued out a writ of at- 
tachment from a circuit court of the state, 
against William Cramer, an absconding debt- 
or, which was laid upon certain goods as be- 
ing his property. The othei' complainants 
aided in the service of the attachment. Pom- 
eroy sued them for trespass, on the ground 
that he had acquired title to the goods from 
Cramer. In their defense, the complainants 
set up that the goods were obtained by a 
fraudulent conveyance, and that others were 
interested with him in the goods, who should 
have been made parties. And the bill av«:a's 
that the facts charged are material to the 
defense of the complainants in said suit at 
law, "That a discovery by the said Pom- 
eroy of the various matters set forth in the 
interrogatories to this bill is indispensable to 
enable the complainants to plead to said dec- 
laration, and as proof in the trial of the 
cause, and that they are unable to prove the 
facts by other testimony." 

The defendant pleaded that the facts set 
forth in the bUl of complaint are within the 
personal knowledge of Obed Smith, and may 



^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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be proved by Mm. That said Smith -was his 
agent, and that the defendant has no per- 
sonal knowledge of his doings. 

The materiality of the facts alleged in the 
bill, as a defense to the action at law, are ob- 
rious. The non-joinder of the parties con- 
nected in interest, with the plaintiff in the 
original suit, are important to be known, 
that a plea in abatement may be pleaded. 
Should such a plea be filed, on insufficient 
grounds, the judgment would be peremptory. 

In support of the plea it is contended that 
a discovery is granted in such a case only 
where there is a failure of other legal testi- 
mony in the case. That the plaintiff at law 
can not be called upon to disclose facts for 
the defense, unless he alone has knowledge 
of the facts, and they are such as the defend- 
ant is entitled to have before the jury on the 
trial. [Brown v. Swann,] 10 Pet. [3o U. S.] 
497; 2 Paige, 601; 4 .Tohns. Ch. 409; [Rus- 
sell V. Clark,] 7 Cranch, [11 U. S.] SO; Mitf. 
PI. 245. That the only fact in the bill 
which has any thing to do with the defense, 
is that other parties are interested in the 
goods; and this, if true, may be proved by 
competent witnesses. That it is a fishing 
bill, which the law will not tolerate. 2 
Caines' Cas. 296; Story, PI. 2G3, 264. 

This argument is in conflict with the ex- 
press allegations of the bill. The complain- 
ants aver, that the facts are material in their 
defense, at law, and that they can only be 
proved hy the oath of the plaintiff. The plea 
is not supported by an answer, (ind the facts 
stated in the plea must be considered as true, 
from the manner it comes before us. 

The grounds on which the discovery is 
asked, that the title of Pomeroy is fraud- 
ulent, and that other persons have an inter- 
est in the goods, it is contended, do not give 
to the complainants a right of discovei-y. 
Hare on Discovery, 197. That it is not a 
sufficient gi-ound for a discovery to insist 
that the evidence sought will prove that 
Pomeroy has no- title, and that the title will, 
therefore, devolve on the plaintiff. There is 
a distinction between a bill filed for discov- 
ery merely, and a bill filed for discovery and 
relief. The former is ancillary to a trial at 
law; the latter, although a bill of discovery, 
withdraws the cause from a legal forum, and 
brings it for a decision before a court of eq- 
uity. The present is merely a bill of discov- 
ery. It may be filed as a matter of right, 
either in aid of proof, or as a substitute for 
proof adducible in a court of law. Mitf. PI. 
Id's, 307; Hare, Disc. 1, 110, IIG; Leggett v- 
Postley, 2 Paige, 601. The cases cited in 2 
Story, Eq. Jur. § 1495, were cases where re- 
lief was prayed. In 1 Story, § 74, the rule 
is confined to such cases. And this was the 
character of the cases of Russell v. Clark, 7 
Cranch, [11 U. S.] 59; and in Brown v. 
Swann, 10 Pet. [35 U. S.*] 497. Judge Story, 
in his latest work on this subject, refers to 
this rule, and this will reconcile the cases. 
Story, Eq. PL pp. 260, 348, note, 319, § 324. 



The plea presents as an issue, the question, 
who is best acquainted with the facts of the 
case, the defendant, or third persons? Can 
such an issue be tried? It involves not 
merely a knowledge of the facts, but the 
competency and credibility of witnesses. 
Such an issue, if it could be tried, would 
lead to great delay and to no practical result. 
Smith is charged in the bill as having an in- 
terest in the goods. Can he be made a wit- 
ness in his own case? And under such cir- 
cumstances, is it an answer to the bill that 
Smith has a knowledge of all the facts? He 
is incompetent. The complainants are not 
bound to waive this objection and call Smith 
as a witness, in their defense. It would be 
imsafe for them to do this. And no court 
could require them to do it. Smith is also 
personally interested in denying the fraud. 
If he acted fraudulently, he is personally re- 
sponsible to Pomeroy. The plea does not 
aver Smith to be a competent witness. Its 
averments are limited to what he did, and 
do not cover the allegations as to the title 
of other parties. 

Pomeroy, it is contended, being in lawful 
possession of the goods, by his agent Smith, 
may maintain an action of trespass against 
the complainants. This position is founded 
on the presumption of a legal possession by 
Pomeroy, and that the defendants, in the ac- 
tion of trespass, are without title. On this 
bill we are not to try the title. The com- 
plainants say that Pomeroy's title was fraud- 
ulently acquired, and that they can only 
prove it by his oath. We think, under the 
circumstances, they are entitled to an an- 
swer, and the plea is consequently overruled. 



Case IS'o. 1,264. 

BELL V. RHODES. 

[1 Hayw. & H. 103.] * 

Circuit Court, District of Columbia. Aug. 20, 
1S42. 

Slavery — District of Coi.ujiBii — Impoutation 
FROM One County to Anotuer tor Sale. 

The District of Cohimbia being still gov- 
erned by the laws of Maryland and Virginia, 
which were in force anterior to the cession, it 
is not lawful for an inhabitant of Washinsjton 
county to purchase a slave in Alexandria coun- 
ty, and bring him into Washington county for 
sale. 

[Affirmed by supreme court in Rhodes v. 
Bell, 2 How. (43 V. S.) 397.] 

[At law. Petition for freedom by Moses 
Bell against James Rhodes. Judgment for 
petitioner. For the special verdict and opin- 
ion of the court, see Rhodes v. Bell, 2 How. 
(43 V. S.) 397.] 

The petitioner claims his freedom, and 
prays that a subpoena may Issue to the de- 
fendant. 

^ [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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K. Wallacli, for petitioner- 
Brent & Brent, for defendant. 

The facts as found will appear in the fol- 
-lowing special verdict: 

"We of the jury find that, previous to the 
year 1837, the petitioner was the slave of 
:a certain Lawrence HoJS, a resident of Alex- 
andria county, District of Columbia; that in 
-the year 183T, the said Hoff, then owning 
and possessing the petitioner as his slave. 
In the county of Alexandria aforesaiS, where- 
of he continued to he a resident, did sell and 
•deliver the petitioner to one Little, then be- 
ing a resident of "Wasliington county, in the 
District aforesaid, and that the d^very of 
the petitioner was made to the said Little 
In Alexandria county aforesaid, and the pe- 
titioner was immediately removed by said 
Littie to Washington county aforesaid, to re- 
-side and also for sale, whereof said Little 
was resident; that the said Littie shortiy 
-afterwai'ds, to wit, about one year or a lit- 
tie more, sold the petitioner to one Keiling, 
in Washington county, who sold and delivered 
him to the defendant; that since said sale 
to said Littie, the petitioner has always been 
Icept and held in slavery in the county of 
Washington aforesaid; that at the time of the 
sale and delivery of the petitioner as afore- 
said by Hoff to Littie, the petitioner was 
more than forty-five years, of age, to wit, 
he wag 54 or 55 years old, and is now" 59 
■or 60 years old. But if, upon the facts afore- 
said, the law is for the petitioner, then we 
find for the petitioner on the issue joined; 
4ind if, upon the facts aforesaid, the law is 
for the defendant, then we find for the de- 
fendant on the issue joined, 

"Vincent King, Foreman." 

Judgment for the petitioner on the ver- 
dict. 

The following assignment of error to the 
■above judgment was referred to the supreme 
court of the United States: J'irst. There is 
error because the removal of Moses Bell from 
Alexandria county to Washington county, in 
the District of Columbia, as stated in the spe- 
■cial verdict, did not entitie him to his free- 
dom tmder any law in force in said Distiict. 
•Second. Moses Bell being over 45 years of 
age at the time of such removal, was in- 
capable by the laws in force in said Wash- 
ington county of receiving his freedom by or 
tlu-ough any act or acts of his master or 
■owner. Third. That said removal of Moses 
Bell is not an importation according to the 
true intent and meaning of the laws in force 
in Washington county aforesaid. Banb: of 
Alexandria v. Dyer, 14 Pet [39 XT. S.] 142. 
Fourth. That such removal, even if it would 
have been illegal previous to the year 1812, 
was legalized and> allowed by act of congress 
of the 24th of June, 1812. See 14 Pet. [39 
tr. S.] 142, and Lee v. Lee, 8 Pet. [33 U. S.] 
49, which cases show how imsettied the law 
is on these points, and how desirable a de- 
•cision is for citizens of the Disti'ict whose 
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daily transactions may be within the opera- 
tion of these principles. 
The supreme com't affirmed the judgment. 

NOTE, [from orirfnal report.] Mr. Justice 
McLean, in giving the opinion of the court, (2 
How. [43 XT. S.] 405,) said: "The counties of 
Washington and Alexandria are foreign to each 
other as regards the importation of slaves as 
are the states of Maryland and Virginia. Such 
we understand to be the settied doctrine of the 
circuit court of this District. And this is no 
unsatisfactory evidence of what the law is. 
An acquiescence of many years in a course of 
decision involving private rights should not be 
changed except upon the clearest ground of er- 
ror." 



BELL, (SMOOT v.) See Case No. 13,132. 

BELL V. The TRAVELLER. See Case No. 
14,147. 

BELL, (TRAVERS v.) See Case No. 14,149. 

BELL, (UNITED STATES v.) See Cases 
Nos. 14,5G4 and 14,5G5. 

BELL, (YOUNG v.) See Case No. 18,152. 

BELL, The HORACE E. See Case No. 6,- 
702. 

BELL, The MART. See Case No. 9,199. 

BELLA DONNA, The, (PORTEVANT v.) 
See Case No. 11,292. 



Case ITo. 1,S65. 

Ex parte BELLAMY. 

[The case reported under above title in 15 
Pittsb. Leg. J. 1, is the same as Case No. 1,- 
267.] 



Case Ho. 1,S66. 

In re BELLAIIY. 

[1 Ben. 390;^ Eankr. Reg. Supp. 14; 1 N. B. 
R 64; 1 Am. Law T. Rep. Bankr. 22; 6 Int. 
Rev. Rec. 86; 15 Pittsb. Leg. J. 1.] 

District Court, S. D. New York. Sept. 9, 1867. 

Baxkhuptct Practice — Power of Register — 
AccousT — Petition — Foioi No. 51 — Time op 
PcBLicATioK— Orders for Exajiixatiox. 

1. Under § 4 of the bankruptcy act [March 
2, 1867; 14 Stat. 519] and rule 5 of the general 
orders in bankruptcy, a register in bankruptcy 
has power to make an order requiring an as- 
signee in bankruptcy to file the account re- 
quired by § 28 of the act. If no assets have 
come to the hands of the assignee, form No. 35 
is such account; but if assets have come to 
his hands, forms Nos. 37 and 38 constitute it. 

[Cited in Re Bodenheim, Case No. 1,594.] 

2. It is not necessary for the bankrupt, on 
presenting the petition, form No. 51, to produce 
the assignee's return, form No. 35, or any evi- 
dence other than the statement in the petition 
that no debts have been proved, or that no as- 
sets have come to the assignee's hands. 

3. Publication "once a week for three suc- 
cessive weeks," means publication once in every 
seven days for three successive periods of seven 
days, so that the interval between any two of 
the publications shall not he less than seven 
days, and the interval between the last publica- 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tiou and any proceeding dependent upon the 
publication shall not be less than seven days. 

4. A register has power to malre the order 
to show cause (form No. 51) there being no op- 
position, if, under § 4 of the act, he is directed 
to make it by the judge; and the order referring 
the case to him may be considered as giving 
such direction. 

[Cited in Ee Solis, Case No. 13,1G5.] 

5. Orders for the examination of bankrupts, 
or their wives or other witnesses, are sum- 
monses under § 2G; and, under rule 2 of the 
general orders, blanks of form No. 45 not filled 
up, but signed by the clerk and bearing the 
seal of the court may be given by the clerk to 
the registers. 

[In banla-uptcy. Certificate by Isaiah T. 
Williams, register in bankruptcy, for a de- 
cision on questions arising on the petition of 
John Bellamj--, a banki'upt. Decision certi- 
fied to register. 

[For subsequent proceedings in this matter, 
see Cases Nos. 1,2G7 and 1,208.] 

BLATGHFORD, District Judge. In this 
case the register certifies foin: questions for 
decision by the court. An assignee was duly 
elected by the ci-editors of the banlumpt at 
the fii-st meeting of the creditore, and appear- 
ed in person before the register. The bank- 
rupt applied to the register by petition, duly 
verified, and drawn stilctly in compliance 
with form No. 51, for the order, to show 
cause in form No. 51. The petition sets forth 
that the bankrupt has no property, real or 
personal, of any kind, and that none has 
come to the bunds of the assignee, and that 
more than sixty days have elapsed since the 
adjudication of bankraptcy. The notice re- 
quired by the act of the appointment of the 
assignee was pubhshed on the 16th, 19th, 
and 2Gth of August, 1867, but no return has 
been made by the assignee as prescribed by 
form No. 35. On the foregoing facts the fom- 
questions are presented. 

1. Can the register (assuming that no as- 
sets have come to the hands of the assignee), 
by a common order, require him to make the 
return under oath prescribed in form No. 35? 
As to this question, the register says, that It 
would be no violent presumption to suppose 
the case of an elected assignee who should be 
unfriendly to- the bankrupt, having found no 
assets, and refusing to go before the register 
and make the oath contemplated in form No. 
35; that in that case the court must be ap- 
plied to, in case the register has no power 
to compel the assignee by order; that in case 
there be no opposing party, it would not seem 
to benecessaiy to trouble the com't by apply- 
ing to it for such an order; and that in all 
sxich cases of obviotis duty, the register may 
be presmned to act by direction of the court, 
as the court. 

I am of opinion that the register, under 
the power given to him by section four of the 
act, pA Stat. 519,] and by rule 5 of the "Gen- 
eral Orders in Bankruptcy," to audit and pass 
the accounts of assignees, has power to make 
an order requiring the assignee to submit to 



the court, and file, the account required by 
section twenty-eight of the act. In a case 
where no assets have come to the hands of" 
the assignee, form No. 35 is such accoxmt. 
In a case where assets have come to thfr 
hands of the assignee, forms Nos. 37 and 3& 
constitute such account. 

2. Is a retm-n according to form No. 35 nec- 
essary before the granting of the order to 
show cause, provided for in section twenty- 
nine of the act, form No. 51, that is, the order 
to show cause why a discharge should not be 
granted to the bankmpt? As to this ques- 
tion, the register says that the form clearly 
contemplates the practice of basing the sixty 
days' discharge upon evidence derived from 
the assignee and not from the bankrupt; that 
such evidence from the assignee would seem 
to be the highest evidence of the fact; and 
that, indeed, it is a fact of wdiich the bank- 
rupt may, in some cases, be Ignorant. 

I think that form No. 51 does not con- 
template the practice of basing such order 
to show cause upon evidence derived fnnu 
tho assignee and not from the bankrapt. The 
twenty-ninth section of the act provides that, 
"at any time after the expiration of six 
months from the adjudication of bankruptcy, 
or if no debts have been proved against the 
bankrupt, or if no assets have come to the 
hands of the assignee, at any time after the 
expiration of sixty days and within one year 
from the adjudication of bankniptcy. the 
bankrupt may apply to the court for a dis- 
charge from his debts." Form No. 51 em- 
braces the petition of the bankmpt for his 
discharge, and the order to show cause there- 
on. The petition is one to be made and sign- 
ed by the bankmpt, and the form contains 
at its foot this memorandum: "If this ps ti- 
tion is filed within less than six months after 
the filing of the original petition, it should 
state that no debts have been proved against 
the banki'upt, or that no assets have come 
to the hands of the assignee." It is sufficient, 
therefore, when the discharge is applied for 
after the expiration of sixty days from the 
adjudication of banki'uptcy, and before the 
expiration of six months from such adjudi- 
cation, for the bankrupt to state in his peti- 
tion, form No. 51, that no debts have b<^en 
pi'oved against him, or that no assets have 
come to the hands of his assignee. It is not 
necessary, on presenting such petition, to pro- 
duce the assignee's retm'u, form No. 35, nor 
any certificate from the assignee that no 
assets have come to his hands, nor any evi- 
dence other than the mere statement in such 
petition that no debts have been proved 
against the banlorupt, or that no assets have 
come to the hands of his assignee. The re- 
turn, form No. 35, is a return to be made 
under section twenty-eight,, preparatory to a 
final dividend and to an application by the 
assignee for his dischai'ge, and is to be made 
after the third meeting of creditors. Of 
course, on the return of the order to show 
cause, made on the bankrupt's application 
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for his disobarge, if such application is made 
after the expiration of sixty days from the 
adjudication of banlruptcy and before the 
expiration of six months from such adjudica- 
tion, the court will not grant the discharge 
-without satisfactory evidence that no debts 
hare been proved against the bankrupt, or 
that no assets have come to the hands of the 
assignee. .The highest evidence as to debts 
is, by section twenty-two of the act, requh-ed 
to be in the hands of the assignee, and the 
highest evidence as to assets must necessarily 
be in his hands. The evidence must, there- 
fore, come from the assignee. But a retm-n 
according to form No. 35 is not necessary, 
before the granting of the order to show 
cause provided for in section twenty-nine of 
the act, form No, 51, that is, the order to 
show cause why a discharge should not be 
granted to the banlirupt. 

3. Has the notice of the appointment of tlie 
assignee been published in the present case, 
as required by the act, and, if it has not, is 
such error fatal to the application for the 
discharge? The notice was published on the 
IGth, 19th, and 26th of August, 1867. As to 
this question, the register says, that the fom-- 
teenth section of the act provides that the 
pubhcation "shall be" once a weeli for three 
successive weeks; that the notice in this case 
was published the first time on Friday of one 
week, the second time on Monday of the next 
week, and the third time on Monday of the 
week after; that this is no doubt one pub- 
lication in each week of three successive 
weeks, although a week or seven days did 
not elapse between the first and second pub- 
lications; that the letter of the statute does 
not require that such an interval should 
elapse, yet it could not be pretended that a 
publication on a Saturday and another on the 
succeeding Monday was a publication "once 
a week for two successive weeks;" that 
the cases of People v. Gray, 10 Abb. Pr. 468, 
and Bunce v. Reed, 16 Barb. 350, seem to 
settle the question, as only ten days inter- 
vened between the first and the last publica- 
tions in the present case; that he thinks it 
clear, therefore, iliat the pubhcation was in- 
sufficient; and that, if so, a new order of 
publication must be made. 

The fom'teenth section of the act requires 
that "the assignee -shall immediately give 
notice of his appointment "by publication, at 
least once a wetdc for three successive weeks, 
in such newspapers as shall for that purpose 
be designated by the court, due regai-d being 
had to theu' general cu'culation in the dis- 
ti'ict, or in that portion of the district in 
which the bankrupt and his a'editors shall 
reside." Rule 10 of this com-t provides, that 
"notice of the appointment of an assignee 
shall be ^ven by publication once a week for 
three successive weeks, in two of the news- 
papers named in rule 21, at least one of 
which shall be a newspaper published in the 
city and county of New York, such news- 
papers to be selected by the register, with 



due. regard to the reqmrements of section 
fom'teen of the act." A requirement that a 
notice shall be published once a week for 
three successive weeks, is a requirement that 
it shaU be published once in every seven 
days, for three successive periods of seven 
days each; that the interval between any 
two of the publications shall not be less than 
seven days; that the interval between the 
last publication and any proceeding depend- 
ent on the pubhcation shall not be less than 
seven days; and that the publications shall 
be three in number, and no more and no 
less. In the present case, the notice of the 
appointment of the assignee was not pub- 
hshed as required by the act and by rule 10 
of this com-t; and my opinion is that, imder 
section thhty-two of the act, no discharge 
can be granted in this case until such notice 
is duly published. 

4. Shall the order to show cause, form No. 
51, there being no opposition, be made by 
the register? As to this question, the reg- 
ister says, that the act provides, section 
twenty-nine, that "the court" shall make the 
order; that it seems to be nothing more than 
an order of course, involving no discretion, 
nothing but mere obedience; that section fom- 
of the act, after prescribing what a register 
may do in all cases, goes on to prescribe 
what, in addition to that, he may do in non- 
contested cases, that the language is, "sit in 
chambers and dispatch there such part of the 
administrative business of the court, and 
such uncontested matters as shaU. be defined 
in general rules and orders, or as the dis- 
ti'ict judge shall in any particular matter di- 
rect;" that all the duties of the register may 
be regarded as being done while he is sitting 
in chambers; that the language of the act 
is not confined to a particular case, but ex- 
tends to a "particular matter" or subject; 
that it would seem, therefore, that it is some- 
what in the discretion of the court to do 
these acts in person or by its registers; that 
it is more convenient that this order to show 
cause be made by the register to whom the 
case is referred; and that it is ti'ue that the 
word "court" is used in the act, but that if 
the words "court" and "judge" in all un- 
contested cases, where there is no opposi- 
tion or adverse appearance, be not constraed 
to mean "register," whenever the court shall, 
in its discretion, see fit to devolve a duty 
upon the registers, the act will, by construc- 
tion, become not only a medley of confused 
and inharmonious provisions, but the court 
will load itself with ministerial duties which 
will in the end be found to be both laborious 
to itself and inconvenient to its suitors. 

I do not see that, by the act or by the gen- 
eral orders made by the justices of the su- 
preme court, power is specifically given to- 
the register to make this order to show cause. 
But as the order is one made ex parte, and 
is, consequently, so far as the making if it is 
concerned, uncontested, I think that a reg- 
ister may make it, if, under section fom- of 



BELLAMY (Case No. 1,267) 



[3 Fed. Cas. page 124] 



tlie act, he is directed by tiie district judge 
to mulie it. It is very proper and convenient 
that ttie register eliarged witii the case should 
malte the order. This decision v^iO., there- 
lore, be regarded as a direction that the reg- 
ister to whom a case is referred shall have 
power to make the order in form No. 51, 
under section twenty-nine of the act. 

The register also states, that the call for 
orders to examine bankrupts, their wives, 
and other witnesses before the registers, is 
becoming so frequent, that it would be ex- 
ceedingly irksome to be compelled to fill out 
each order (form No. 45) and dispatch a mes- 
senger to the clerk's office to get the signa- 
ture of the clerk and the seal of the court, 
and keep the applicant waiting meanwhile; 
that he, the register, sent a quantity of blank 
orders, form No. 45, to the clerk's office, to 
proem-e the signature of the clerk and the 
seal of the court to them, but the clerk re- 
fused to sign or seal the orders in blank, or 
imless they were filled up; and that, in view 
of the provisions of rule 2 of the general or- 
ders, he, the register, thinks the clerk is mis- 
taken. The register says that he wishes to 
submit this question for the decision of the 
judge. An order, under section twenty-six 
of the act, requiring the bankrupt to attend 
and be examined, may properly be regarded 
as a summons; and so may an order, under 
the same section, requiring the wife of the 
bankrupt to attend and be examined as a 
witness; and so may an order, under the 
same section, requiring the attendance of any 
other person as a witness. The service upon 
the wife, or other person, of the order, is a 
summoning of him or her under section 
twenty-six, so that, for a failure to attend 
under such order, the party may be arrested. 
The order, form No. 45, is a summons, when 
served, quite as much as is the summons, 
form No. 48. Being a summons, it falls with- 
in i-ule 2 of the "General Orders in Bank- 
ruptcy;" and, therefore, under that rule, 
blanks of form No. 45, not filled up, but hav- 
ing the signature of the clerk and the seal of 
the court, will, upon application, be fm-nish- 
ed by the clerk to the registers. 

[The clerk will certify this decision to the 
register, Isaiah T. Williams.] ^ 



Case Ho. 1,S67. 

In re BELLAilY. 

[I.Ben. 426;^ 1 N. B. R. 9G; Eankr. Reg. 
Snpp. 21; 15 Pittsb. Leg. J. 1.] 

District Court, S. D. New York. Sept. 25, 1867. 

Baxkkuptoy— OliDEK TO SnoT7 Cause wnr Bank- 
rupt SHODLD XOT BE DlSCHARGEI) — REGISTER'S 

Certificate op Regularity — Register's Fees 
— Filing Papers. 

1. On a petition, according to form No. 51, 
by a bankrupt for his discharge, the register to 
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here reprinted by permission.] 



whom the case is referred may direct the mak- 
ing of the order to show cause contained in 
that form. 

[Cited in Comstock v. Wheeler, Case No. 3,- 
084.] 

2. What is to be contained in tliat order, and 
the practice under it. 

3. Whether there be opposition to the banli- 
riipt's discharge or not, the register must fur- 
nish to the court, after the return day of the 
order to show cause, a certificate that he has 
examined carefully all the proceedings in the 
case, and that the banlcrupt has in all things 
conformed to the requirements of the act. 

4. The banlcrupt is made responsible for the 
regularity of the proceedings, and is bound to 
see that all the neeessai-y steps are regularly 
taken, or he cannot have his discharge. 

5. The register is entitled to fees for the 
above services, under section forty-seven of tiie 
act, as for services "while actually employed un- 
der a special order of the court." 

6. No discharge can be granted until all tlie 
papers relating to the case are filed by the reg- 
ister in the clerk's ofiice. 

In bankruptcy. In this case application 
was made to the register, [Isaiah T. Wil- 
liams, by John Bellamy, a banlirupt,] upon 
a petition in due form, for an order to show 
cause why the banknipt should not be dis- 
charged from his debts. The register stated 
to the court, that he was in doubt as to the 
form of the order, that is, as to whether it 
should be made retui'nable before the regis- 
ter, and, if not, on what day and hour it 
should be made retm-nable before the court; 
that there was no prospect of any opposition 
to the discharge, and that the bankrupt in> 
sisted that the order should be made return- 
able before the register; that it should give 
notice of the second and third meetings of 
the ci'editors, pui'suant to rule 25 of the 
"General Orders in Bankruptcy;" that, in 
case no one appeared to oppose on the return 
day or before, the bankrupt might on that 
day make and subscribe before the register 
to the oath required by the twenty-ninth sec- 
tion of the act, [14 Stat. 531;] that, thereup- 
on, it would be the duty of the register, pur- 
suant to the provisions of rule 7 of the "Gen- 
eral Orders in Bankruptcy" to file all papers 
in the case with the clerk, and certify, by 
the usual daily certificate, the proceedings 
of such last day before him, and that the 
court would thereupon, nothing appearing in 
the record to the contrary, sign the bank- 
i-upt's final discharge. The register also stat- 
ed, that it would seem scarcely worth while, 
when a case really goes, as it were, by de- 
fault, when the discharge must inevitably 
follow upon the proceedings thea-etofore had, 
that the court should be ti-oubled to fix a day 
to do nothing; that, in case there is opposi- 
tion, and the creditor opposing files the spec- 
ifications provided for by section thirty-one 
of the act, the register would then (if there 
were no assets) in like manner retmm all 
the papers into court, as directed by said 
rule 7, with the usual certificate, from whir'i 
certificate and papers, composing the rjcord, 
the court would order a ti'ial, as it might see 
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fit, pursuant to section tliirty-one; that the 
case would then seem to be closed before, 
the register unless sent back for some pur- 
pose; that certainly, there being no assets, 
there would be nothing more a register could 
do; and that, if a tiial were ordered by the 
court, and the bankrupt were to be success- 
ful, the court would sign his discharge, and, j 
if unsuccessful, the discharge would be de- | 
nied. [Decision certified to register.] j 

[For prior proceedings in this matter see ! 
Case No. 1,266; for subsequent proceedings, | 
see Case No. 1,268.] 

BLATOHFORD, Dlsti-ict Judge. I have j 
heretofore held that, upon a petition, accord- 
ing to form No. 51, by a banki-upt for his 
discharge, the register to whom the case is 
referred may direct the making of the order 
to show cause contained In form No. 51. 
This order may be made retm-nable before 
the court at the office of the register, to be 
sufficiently designated, on such day and houi* 
as the register appoints, allowing time for 
the proper publication of notice. The order 
must name the newspapers in which the no- 
tice is to be published. The selection of the 
newspapers is to be made by the register,- 
with due regard to the requirements of sec- 
tion twenty-nine in reference to such selec- 
tion, and is to be made from among the 
newspapers named in rule 21 of the rules of 
this court in bankruptcy. The publication 
will be made for three times once a week, 
in two newspapers, with an interval of seven 
days between every two publications, and 
an interval of seven days between tlie last 
of the three publications and the return day 
of the order. The notice, form No. 52, both 
as published and as served, must specify, as 
the place of hearing, the office of the regis- 
ter, to be sufficiently designated. If the no- 
tices to be served be sent by mail, they must 
be mailed by the clerk. A fee to the clerk 
for this service is prescribed by rule 30 of 
the "General Orders in Bankruptcy," and, 
by the memorandum appended to form No. 
52, the certificate of the clerk as to the mail- 
ing of the notices and the placing thereon of 
the proper postage stamps is made evidence 
of the fact of notice. The proof of publica- 
tion in the newspapers may, as in other 
cases, be by the usual affidavit of the printer. 

In a case where no debts have been proved 
against the bankrupt, or no assets have come 
to the hands of his assignee, if the second 
and third meetings of creditors required by 
the twenty-seventh and twenty-eighth sec- 
tions of the act have not yet been held, the 
order to show cause in form No. 51 should 
contain the direction provided for by rule 
25 of the "General Orders in Bankruptcy," 
in regard to such second and third meetings, 
and the notice, form No. 52, published and 
served in pursuance of the order, should 
have added to it the clause provided for by 
said rule 25, in regard to such second and 
third meetings. 



This power of the register to act on the 
return of the order to show cause on the 
petition of the bankrupt for his discharge, 
is deducible from the provision of section 
four of the act, that the register shall have 
power, and it shall be his duty, "to pass the 
last examination of any bankrupt in cases 
whenever the assignee or a creditor do not 
oppose." Form No. 53 contemplates that, if 
a creditor opposes a discharge, he may ad- 
dress to the register the specification ia writ- 
ing of the grounds of opposition required 
by section thirty-one of the act. If, uudei' 
rule 2 J: of the "General Orders in Banki-upt- 
cy," no creditor enters an appearance in op- 
position to the application for a discharge, 
by the day when the creditors are requu'ed 
to show cause, the register may require the- 
banla-upt to take and subscribe the oath pro- 
vided for by section twenty-nine. Whether 
there be or be not opposition to the dis- 
charge, the register must furnish to the courts 
after the return day of the order to show 
cause, and before the coml wiU either grant 
a discharge or tiy any question raised as 
to the discharge, a certificate to be made 
by the register, that he has examined careful- 
ly all the proceedings' in the case, and tbat 
it appears to him, from those proceedings, 
that the banla-upt has in all things con- 
formed to his duty under the act, and has 
conformed to all the requirements of the- 
act. The provisions of section thirty-two of 
the act as to the prerequisites to a discharge 
mean, that all the requirements of the act 
as to what steps are to be taken, from the 
commencement of the proceedings to the end, 
must be conformed to, as prerequisites to 
the granting of a discharge, and not merely 
that the banknipt has personally done what 
he is reqmred to do. Claiming, as the bank- 
rupt, does, the benefit of the act, he is made 
responsible for the regularity of the pro- 
ceedings, and he is bound to see, as the case 
proceeds, that all the necessary steps are 
taken, and regularly taken, or else he can- 
not have his discharge. The register will, 
therefore, with a view to making the certifi- 
cate in question, examine carefully all th& 
steps in the case, and, if he finds .any want of 
conformity to the requh'ements of the act, 
he wiU. specify what it is, so that the defect 
may be supplied, if it can be. As this is 
a service involving care and responsibility, 
the clerk will, in every case where a petition 
for discharge is filed hereafter, enter a spe- 
cial order referring it to the register in 
chai'ge of the case, to make an order to 
show cause thereon, and to sit in chambers 
on the return thereof, and pass the last ex- 
amination of the banknipt; if there be no op- 
position, and certify to the court whether 
the bankrupt has ta all things conformed to- 
his duty imder the act, and has conformed 
to all the requirements of the act In ren- 
dering these services, the register will be- 
considered as acting under the special order, 
so as to entitle him to be compensated for 
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such services under that clause in section 
foi-ty-seven of the act which gives to the 
register, "for every clay's service while ac- 
tually employed under a special order of the 
coiu't, a sum not exceeding five dollars, to 
he allowed by the court." 

The regulations announced in this decision 
will be considered as standing rules of this 
court in cases In which petitions for dis- 
charge shall be hereafter filed. It must also 
be understood, that no discharge will be 
granted until, under rule 7 of the "General 
Orders in Banki'uptey," all the papers re- 
lating to the case are filed by the register in 
the office of the clerk of the district court. 

[The clerk will certify this decision to the 
register, Isaiah T. Williams, Esq., and he 
will act on the petition for the discharge 
in this case in accordance with the above 
regulations, and the clerk will enter a special 
order in this case to the effect above pre- 
scribed.] ^ 



Case K'o. 1,S68. 

In re BELLAMY. 

[1 Ben. 474;^ 1 N. B. B. 113, (Quarto, 2o;) 
Bankr. Reg. Supp. 25; 6 Int. Rev. Rec. 141; 
15 Fittsb. Leg. J. 1.] 

District Court, S. D. New Tork. Oct. 11, 1SG7. 

Bankruptcy — Oiider Dihecting Kegistek to 
Examine the Proceedixgs asi> Ceutipt— G-bn- 
ERAi, AND Special Orders — Service of Notice. 

1. Form No. 4 in bankruptcy is not a special 
order, but a "general order," under rule 5 of 
the general orders in bankruptcy. 

2. The special order, directed by the previ- 
ous decision in this case to be made in every 
case in bankruptcy, is necessary. 

3. The clerk must mail the notices, form No. 
52. 

4. The order, form No. 51, though the reg- 
ister is to direct it to be issued, is to have the 
signature of the clerk and the seal of the court. 

5. When a register directs that order to issue, 
he is at once to transmit to the clerk a list of 
all the proofs of debt in the case, which have 
been furnished to the register or the assignee, 
containing the names, residences, and post- 
oliice addresses of the creditors, with particu- 
larity enough to enable the notices, form No. 
52, to be served properly. 

[Cited in Re Dean, Case No. 3,699.] 

In banliruptcy. After the rendering of the 
decision in this case, heretofore reported, [In 
re Bellamy. Case No. 1,260.] the register 
[Isaiah T. Williams] to whom the case was 
refeiTcd requested the couit to reconsider that 
opinion. He suggested that the order, direct- 
ed by the previous decision to be made in 
each case, was unnecessary, because the first 
order of reference (form No. 4) was not a 
general order, but a special order, and was 
by its terms broad enough to cover what 
was to be done under the order directed by 
the decision. He further suggested, that the 
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notices, form No. 52, should be serv^ed by the 
register instead of by the clerk, as the clerk 
would have no knowledge of the facts neces- 
sary for such service, and that to have them 
sent by the clerk would be inconvenient and ex- 
pensive; that the note at the end of form No. 
52 was probably an en-or; and that, as the 
court had in this case decided that an order 
in the midst of the proceedings could not re- 
quire the seal of the coiu't, and had directed 
that the order (form No. 51) should be issued 
bj"- the registei*, so the certificate of service 
upon the creditors should be made by the reg- 
ister also. [Decision certified to register.] 
[For prior proceedings in this matter, see 
Cases Nos. 1,206 and 1,267.] 

BLATOHFORD, Distiict Judge. I regard 
the special order referred to as necessary, 
certainly so far as the requirement is con- 
cerned that the register shall examine and 
certify as to the regularity of all the pro- 
ceedings, which is one of the principal points 
in the special order. That requirement is 
not covered by the order of reference, form 
No. 4. Form No. 4, in referring it to the 
register "to take such other proceedings there- 
in as are required by the act," means such 
other proceedings required by the act, as the 
act requires the register to talce. The act 
does not require the register to examine and 
certify as to the regularity of the proceed- 
ings with a view to the discharge, and it may 
be doubtful whether it requires the register 
to make the order to show cause on the peti- 
tion for a discharge. I therefore regard the 
special order as necessary. 

Form No. 4 is not a special order, but is 
what rule 5 of the "general orders in bank- 
ruptcy" calls a general oi'der made by the 
district court in the case. That rule speaks 
of the power of the district coiu't to make a 
general order "in each case," fixing the time 
when and the place where the register shall 
act upon the matters arising under the case. 
Form No. 4, the order of reference, is such 
a general order. 

If any inconvenience in practice shall result 
from the making of such special orders, and 
it shall be brought to the notice of the court, 
the com-t will cheerfully consider the subject 
again. But no such inconvenience is stated 
as having arisen. 

I am satisfied that, under rule 30 of the 
"general orders in bankruptcy," taken in con- 
nection with the note at the end of form No. 
52, the clerk must mail the notice, form No. 
52. when it is served by mail. Such note is, 
I think, not an error. Nor is it an eri.<br to 
put the seal of the court and the clerk's name 
to the order to show cause in form No. 51. 
I have not decided that an order in the midst 
of the proceedings cannot, with any propri- 
ety, require the seal of the com't. The order 
in form No. 51, although the register is to 
direct it to be issued, Is to have the signa- 
ture of the clerk and the seal of the court. 

It will be regarded as a standing mle, that 
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■every register shall, immediately on directing 
iin order to show cause, form No. 51. to issue, 
ti-ansmit to the clerk a list of all the proofs 
of debt in the case which have been f m-nished 
to the register or the assignee, containing the 
names, residences, and post-office addresses 
of the creditors, with sufficient particularity 
to enable the notices, form No. 52, to be 
served properly. 

If tliis practice is expensive or inconvenient 
(which has not appeared), or shall hereafter 
appear to be expensive or inconvenient, the 
difficulty lies in the law, and in the "general 
orders" framed by the supreme com-t, and not 
in their administration. This comt can only 
apply and carry out the law and the mles as 
it finds them, according to its best judgment. 



BELLALIY, (VARNUM v.) See Case No. 16,- 
886. 



Case No. 1,269. 

The BELLE. 

[1 Ben. 317; ^ 9 Leg. & Ins. Hep. 276.] 

District Court, S. D. New York. Aug. Term, 
1867. 

Collision hetween Sailisg Vessels off Barxe- 
gat— cuange of course in' extkejiis — llguts 
— British Statute kot Bixdisg upox a Brit- 
ish Vessel Meeting a Vessel of Another 
Nation at Sea. 

1. Where a British schooner bound to New 
York, close-hauled on the wind, met an Ameri- 
can brig bound out, with the wind free, and kept 
her course till a collision was imminent, when 
she ported her helm, but did not avoid the col- 
lision; the schooner not having the lights re- 
quired by the British merchants' shipping act, 
and the collision having taken place before the 
passage of the act of congi-ess respecting lights 
on vessels at sea: Ecld, that it was the duty 
of the brig to keep out of the way, and of the 
schooner to hold her course. 

2. Tliat the court will not stop to inquire 
whether some other manoeuvre on the part of 
the schooner than porting might have proved 
more successful. The error of a vessel, which 
has been brought into immediate jeopardy by 
the fault of another, committed in a moment of 
alarm, will not subject her to damages or pre- 
vent her recovery. 

[See Haney v. The Louisiana, Case No. 6,021, 
as to mistakes committed in moments of 
peril and excitement, when produced by mis- 
•managemeut of those in chai-ge of the other 
vessel, and made under fear of impending 
danger caused by the action of the other 
vessel, which are acts done in extremis, and 
which will not be accounted faults, nor re- 
lieve the vessel whose action causes them. 
See the Jupiter, Case No. 7,585; The West- 
ern Jletropolis, Id. 17,440; The Nichols, 7 
Wall. (74 U. S.) 656.] 

3. That there is no proof that thf failure of 
the schooner to carry the lights required by the 
British merchants' shipping act misled the 
brig, or in any way contributed to the disas- 
ter. 

' [Reported by Robert D. Benedict. Esq., and 
here reprinted by permission.] 



4. That that act had no application to the 
equipment or conduct of this British schooner 
when meeting a foreign ship on the high seas. 

[Cited in The Scotia, Case No. 12.513; Leon- 
ard- V. Whitwell, Id. 8,261; The Belgen- 
land, 114 U. S. 369, 5 Sup. Ct. 860; The 
Athabasca, 45 Fed. 656. See, also, Thomas- 
sen V. Whitwell, Case No. 13,929; Churchill 
V. The British America, Id. 2,715.] 

5. Whether it would have an application to 
collisions between British and American ves- 
sels since the passage of the act of congress 
in the same subject — Quere? 

[In admiralty. Libel by the Pacific Mutual 
Insui-ance Company against the brig BeUe. 
Decree for libellants.] 

The facts of this case are stated in the 
opinion of the com-t. 

A. L. Edwards, for libellants. 

Beebe, Dean & Donohue, for claimants. 

SHIPMAN, District Judge. On the even- 
ing of tlie 22d of November, 1862, a coffision 
occurred between the schooner Tempest and 
the brig Belle, ofE the New Jersey shore, be- 
tween Bai-negat and Sandy Hook. The 
schooner was sunk. She was insured by the 
Pacific Mutual Insurance Company. They 
paid the loss imder the policy, and as as- 
signees, subrogated to the rights of the own- 
ers of the schooner in the premises, they 
bring this suit to recover the damages re- 
sulting from the collision. 

The Tempest was bound from Nassau to 
New York, and took on board Captain Mur- 
ray, an experienced Sandy Hook pilot, some 
time before the collision. He immediately 
took charge of her navigation, and continued 
in charge imtil the accident. 

He states that the wind was about N. W. 
by W., and the schooner close-hauled, with a 
light at the end of her bowsprit; that he kept 
her dose by the wind. About seven o'clock 
he discovered the light of an approaching 
vessel, which proved to be the brig Belle, in 
the neighborhood of a mile off, coming down 
the coast, and approaching the Tempest near- 
ly head and head; that he kept his vessel 
close by the wind until the brig had approach- 
ed so near that a coUision was imminent, 
when he ordered his wheel hard a-port and 
attempted to slack off the main sheet, in or- 
der, if possible to clear her; but that it was 
impossible to do so, and that though his 
wheel was put hard up, the Tempest had 
fallen off but little, when the Belle struck 
her stem on, near the port catliead, at an 
angle of about two points, and cut into her 
fifteen or twenty feet, knocking out her fore- 
mast, and sinking her in a few minutes. I 
find nothing in the other proofs that. In my 
judgment, materially shakes the statement of 
the pilot. On the other hand, I think that 
the testimony of Captain Yates, of the Belle, 
when carefully considered, tends to show 
that there was no material change in the 
course of either vessel until the Tempest's 
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whcd was put hard a-port. The pilot of the 
Tempest says there was no change of her 
course till that time, and if there was any 
change of the course of the Belle, it was so 
small as to still leave the vessels approaching 
eaeli other nearly head and head. The Belle 
having the wind free, and the Tempest being 
close-hauled, it was the duty of the former 
to keep out of the way. This is so weU set- 
tled that a citation of authorities would be 
superfluous. 

It was equally the duty of the Tempest to 
hold her com-se, and allow the Belle to choose 
which side of her she would pass. She did 
so, as I understand the proofs, until it he- 
came evident that a collision must take place 
unless something was done. She then port- 
ed her helm. "Whether some other manoeuvre 
on her part might not have proved more suc- 
cessful, this court will not stop to inqmre. 
The movement was made in a moment of 
alarm and of imminent and overwhelming 
peril — peril into which the vessel had been 
brought by the fault of the Belle and by no 
fault of the Tempest. The error of a vessel 
thus brought into immediate jeopardy by the 
fault of another, committed in a moment 
of alarm, will not subject her to- damages 
nor prevent her recovery. This is a perfectly 
familiar principle of constant application by 
courts of admiralty. 

The d\ity of the Belle was obvious and 
simple. She discovered the light of the 
Tempest in ample time to have cleared her. 
To accomplish this she should have taken 
such early and decided measures as would 
prevent both the danger and alarm. She 
failed to do this, and must be pronounced in 
favdt and responsible for the consequences. 

The claimants insist that upon the proofs 
the Tempest must be regarded as a Britisli 
vessel, and that as she failed to cany tlie 
colored lights prescribed by the act of parlia- 
ment, she can not recover. Assuming that 
the Tempest was a British vessel, there are 
two answers to this claim of the defence: 

First.— There is no proof whatever that tlie 
failure to carry the colored lights prescribed 
by the British merchants' shipping act misled 
the Belle, or in any way contributed to px-o- 
duce the disaster. 

Second.— The act of parliament in question 
has no application to the equipment or con- 
duct of a British ship when meeting a foreign 
ship on the high seas, and can furnish no rule 
by which the merits of a controversy grow- 
ing out of a collision with a foreign vessel 
can be tested. This has been repeatedly de- 
cided by the English couits. 

In the <;ase of The Saxonia, 1 Lush. 414. 
this question was considered, and Dr. Lush- 
ington remarked: "When a British and 
foreign ship meet on the high seas, the usual 
rule is that the statute is not binding; clearly 
it is not binding on the foreigner; and if it 
were considered binding on the British ves- 
sel, the Bi'itish vessel would manifestly be 
under an undue disadvantage. I beUeve the 



practice of applying the maritime law to- 
such cases has been followed universally up 
to the present moment, and I hold such to 
be the law." This case was affirmed on ap- 
peal by the privy council, the master of the- 
rolls delivering the judgment, in the com-se 
of which he says: "We are of opinion that 
this collision must be considered to have 
taken place on tlie high seas, in a place 
where a foreign vessel has a right of sailim;: 
without being bound by any of the provisions 
of the statutes enacted to govern Britisli 
ships. This being so, it follows that the 
merchants' shipping act has no application 
to this case, as it has been fully determined 
that where a British and foreign ship meet 
on the high seas, the statute is not binding 
upon either. The principle, therefore, by 
which this case must be decided, must be 
found in the ordinary rules of the sea." I 
Lush. 421, 422. The same docti'ine was laid 
down by the high comt of admiralty in The 
Dumfries, Swab. 63; and in The ZoUverein, 
Swab. 90. To the same point is the case of 
The Chancellor, 14 Moore, P. C. 202. The 
only case I find in the English reports where 
a contrary docti-ine is held, is that of The 
Gleadon, 1 Lush. 158. In this latter cas'^ the 
point seems to have been passed upon with- 
out much attention, and without reference to 
the fact that it had been decided the other 
way by the high court of admiralty. The 
weight of authority is decidedly in favor of 
the doctrine that the statute has no applica- 
tion to the case of a British ship meeting a 
foreign ship on the high seas; upon principle, 
I think this is correct. 

Of course this exposition of the law refers 
to the state of tilings existing on the date 
of this collision, 1862. Since then, the United 
States, as well as other nations, has passed 
laws similar to those of Great Britain, re- 
lating to the lights which sailing vessels are 
bound to carry. 

Let a decree be entered for the libellauts 
with an order of reference to a commissioner 
to compute the damages. 



Case KTo. 1,270. 

Tlie BELLE. 

[5 Ben. 57.] ^ 

District Court, S. D. New York. March, 1871. 

AdmibaIiTT — Stipulation for Value — Inteuest 
— Rules of Couut. 
1. A stipulation for value was giren, on the 
discharge of a. vessel from custody, fixing her 
value at $1,750, and containing an agreement 
that, 'in case of default or contumacy oji the 
part of the claimant or his surety, execution 
for the above amount may issue, &c." The 
stipulation bore a heading, iJiat it was "entered 
into pursuant to the rules and practice of the 
court."' A decree being afterwards entered 
against the vessel for ?3,767 29, the libellant 
claimed to be entitled to recover interest on the 
$1,750, at the rate of 6 per cent., from the 
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date of the stipulation; Seld, that the terms of 
the stipulation, made the rules of the court a 
part of the contract; and that, under the pro- 
visions of rule 71, interest on its amount from 
its date must he paid, in addition to the $1,- 
750. 

[Cited in The Maggie M., 33 Fed. 591; The 
Sydney, 47 Fed. 262.] 

2. This rule, and the fact that it is made a 
part of the stipulation, is not noticed in the 
case of The Ann Caroline, 2 Wall- [69 U. S.] 

538, which would seem to hold the contrary 

view. 

In admiralty. 

James K. Hill, for libellant. 

Beebe, Donohue & Cooke, for claimant. 

BLATCHFORD, District Judge. In this 
case, a libel in rem- was filed against the 
steam propeller Belle on the Sth of Novem- 
ber, 1869. The vessel having been taken in- 
to the custody of the marshal under process, 
and a claim to her having been filed, the 
claimant and a surety executed, on the 14th 
of December, 1869, a stipulation, which re- 
cites the filing of the libel, and that apprais- 
ers had been appointed, and that they had 
filed their report, fixing the value of the ves- 
sel at $1,750, and then proceeds as follows: 
"And the parties hereto hereby consenting 
and agreeing, that in case of default or con- 
tumacy on the part of the claimant or his 
sm'ety, execution for the above amount may 
issue against their goods, chattels, and lands, 
now, therefore, the condition of this stipula- 
tion is such, that if the stipulators under- 
signed shall at any time, upon the interlocu- 
tory or final order or decree of the said dis- 
trict court, or of any appellate coiu^t to which 
. the above named suit may proceed, and upon 
notice of such order or decree to Beebe, 
Donohue & Cooke, Esquires, proctors for the 
claimant of said steam propeller, abide by 
and pay the money awarded by the final de- 
cree rendered by the court or the appellate 
coiurt, if any appeal intervene, then this stipu- 
lation to be void, otherwise to remain in full 
force and virtue." This stipulation is head- 
ed thus: "Stipulation for value ehtered into 
pm'suant to the rules and practice of this 
court." On the execution and fifing of this 
stipulation, and of a stipulation for costs in 
the sum of $250, the vessel was released 
from custody. On the 1st of November, 
1870, a decree was entei-ed for the libellant, 
for $3,767 29 damages and. $114 30 costs. 
The libellant insists that she is entitled to re- 
cover, on the stipulation for value, interest 
on the $1,750 at the rate of six per cent, per 
annum, from the date of the-stipulatipn, De- 
cember 14th, 1869. This claim is made un- 
der rule 71 of this com-t, which is as follows: 
"In all cases where a judgment or decree is 
entei-ed on a bond or stipulation filed with 
the clerk for the appraised o" agreed value 
of any property Ubelled in this court, the 
clerk shall receive, in addition to the amount 
of the bond, interest at the rate of six per 
cent, per annum, for the time which shall 
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intervene between the entry of the judgment^ 
or date of the stipulation, and, the day when 
the money shall be paid into court." The 
claimant contends that the libellant is not- 
entitled to intei'est at such rate on the $1,- 
750, "except after decree," intending, prob- 
ably, the date of the decree entei-ed on the 
stipulation. 

Rule 71 contemplates that thei'e shall be a 
decree on the stipulation. Such decree is 
provided for by rule 144, under which, if the 
decree in the cause is not fulfilled, or satisfied 
in ten days after notice to the proctor of the- 
party against whom it is rendered, and the- 
sureties of such party show no cause, after- 
notice, against the performance of the en- 
gagement of their stipulation, a summary de- 
cree is to be rendered against them on their 
stipulations, and execution is to issue. In 
the present case, such smnmary decree 
against the stipulators has been entered. 
The words "entry of the judgment," in rule- 
71, mean, entry of the judgment or decree on 
the stipulation, and not the entry of the main 
decree in the cause. When a judgment or- 
decree is entered on the stipulation, and is- 
so entered after the date of the stipulation, 
I think that, under rule 71, interest at the- 
rate named in that rule, on the amount of the- 
stipulation, from the date of the stipulation, 
must be paid, in addition to the amount of 
the stipulation. The stipulation must be re- 
garded as having been entered into in view 
of the provisions of rule 71, which was in ex- 
istence when the stipulation was entered 
into. This view does not conflict with the 
principle decided in the case of The Ann 
Caroline, 2 Wall. [69 U. S.] 538, that, in a 
suit in rem, the stipulator, being a surety, 
cannot be made liable beyond the terms of 
his conti-aet, or beyond the extent of the ob- 
ligation expressed in his stipulation, accord- 
ing to its plain and obvious meaning. On 
the contrary, I think the stipulators in this 
case are liable for the interest, because it is 
within theu- contract. It is a part of then-' 
stipulation, on its face, that it is entered into 
"pursuant to the rules" of this court. This 
makes rule 71 a part of the conti-aet. The 
fact that such rule was part of the contract 
in the stipulation in the case of The Ann 
Caroline [supra] does not seem, from the re- 
port of that case, to have been brought to 
the attention of the supreme com't: The de- 
cision in that case was put upon the gi-ounds 
that the agreement in the stipulation, that ex- 
ecution might issue for "the above amount,"" 
could only mean for an amount no gi-eater 
than the amount before expressed in the 
stipulation as the agreed amount of the value 
of the libelled vessel. The question as to in- 
terest, under rule 71, was not raised. In 
view of that rule, the words "the above 
amount," in the stipulation in this ease, must 
be held to mean the amount of the appraised 
value of the vessel $1,750, as a principal sum, * 
subject to the provision of rule 71 as to in- 
terest thereon. 



BELLE (Case No. 1,272) 



[3 Fed. Cas. page 130] 



Moreovei-, the literal language of tlie stipu- 
lation would limit the liability to $1,750 in 
any event, without interest even after a de- 
cree, under rule 144, against the stipulators. 
There is no ground for imposing interest, 
even after a decree, unless rules 71 and 144 
are to be regarded as forming part of the 
contract of the stipulators. 



Case M"o. 1,271. 

The BELLE. 
[6 Ben. 287.] ^ 

District Court, E. D. New York. Dec. Term, 

1872. 

Admikat.ty—Ple.vdisgs— Seaman's Wages. 

An admission, in the answer to a libel for 
seaman's wages, that the seaman shipped for 
the vovase and performed the service described 
in the" libel, though coupled with a denial that 
auv amount is due to him, and an allegation 
that the seaman was guilty of smuggling, by- 
reason of which the vessel was subject to pen- 
alties and the seaman forfeited his wages, is 
sufhcient, in the absence of evidence, to entitle 
the seaman to a decree for the amount of his 

In admiralty. This was a libel by John 
Armstrong for seaman's wages. The libel 
alleged that Armstrong shipped as mate on 
the vessel, and signed articles for a specified 
voyage at $uO a month, and served on board 
from January 7th, 1872, to June 3d, 1872, 
when he was discharged, and there was due 
him from the ves'sel $195, payment of which 
had been demanded and refused. The an- 
swer admitted these allegations, except that 
it denied that anything was due to the libel- 
lant. It fm-ther alleged that Ai-mstrong, 
while he was mate, smuggled segars on shore 
from the vessel, whereby she became sub- 
ject to penalties, by which conduct he for- 
feited his wages. The ease was submitted 
on the pleadings. [Decree for libeUant] 

Wilcox & Hobbs. for libellant 

Beebe, Donohue & Cooke, for claimant. 

BENEDICT, District Judge. The admis- 
sions in the answer are sufficient to enti- 
tle the libellant to recover the amount of 
his daim for wages as stated in his libel, to 
wit, §195, for which amount, with costs, let 
,5- dea'ee be entered. 



Case Wo. 1,S72. 

The BELLE. 

[Blatchf. Pr. Cas. 294.] ' 

X>istrict Court, S. D. New York. Dec. Term, 
1862. 

Prize— Evidence of Violatiox of Blockade. 

The vessel on her voyage next preceding the 
one on which she was captured had violated the 
blockade. She was laden and virtually owned 
by parties notoriously actively concerned dur- 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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ing the war in carrying on an illicit trade with 

the blockaded ports of the enemy. Her master 

and mate were residents of the enemy country, 

and were employed on the voyage at the instant 

of its commencement. There is no proof of the 

bona fide purchase of the vessel by her neutral 

claimant from her enemy owner. Although her 

clearance was from Nassau for Philadelphia, 

there is no written evidence in her papers that 

she was put upon or attempted to pursue that 

voyage. Vessel and cargo condemned. 

[See The Peterhoff, Case No. 11,024, reversed 

in part in 5 Wall. (72 U. S.) 28; The Minna, 

Case No. 9,634.] 

[In admiralty. Proceedings to condemn 
and forfeit the schooner Belle and cargo. 
Decree of condemnation and forfeiture.] 

BETTS, District Judge. The acting Brit- 
ish consul for this port intervenes and an- 
swers, and claims against the libel filed in 
this suit against the vessel, and takes issue 
thereon. When the cause was called for 
hearing, the counsel for the libellants read 
the pleadings and proofs brought into court, 
and the counsel for the claimants entered a 
formal protest against the jurisdiction of the 
court and the hability of the vessel and 
cargo to proceedings in prize, on the ground 
that they were neutral property, belonging 
to English subjects. The libel was filed 
May 17, 1862, and the claim .7uly 17. The 
trial was had December 2, thereafter. The 
vessel had on board, when captm-ed, a cer- 
tificate of registry, dated at Nassau, April 
15, 1862, issued to George D. Harris, of 
Nassau, a merchant, stating that she was 
foreign built, at Charleston, South Carolina, 
in 1845; also, a shipping agi-eement with 
the master and crew, made at Nassau in 
April, 1862, "from the port of Nassau to 
, and back to Nassau;" also, a clear- 
ance from the port of Nassau to Philadel- 
phia, with a cargo of three hundred and twen- 
ty sacks of salt, fifteen bags of pepper, and 
forty boxes of soap, dated April 16, 1862; 
bills of lading of the salt and soap shipped 
by Henry Adderly & Co., of Nassau, to Phil- 
adelphia, to order or assign, April 19; and 
a letter of advice from Adderly & Co., of the 
same date, addressed to W. S. Stockman, 
Philadelphia. The bills of lading refer to 
the charter-party as governing the shipment. 
That document was not produced from the 
vessel with the ship's papers, nor was any 
log-book, invoice, or manifest of the cargo. 

The vessel was captured by the United 
States steamer Uncas, April 26, 1862. at sea, 
while approaching the coast of South Caro- 
lina, off Cape Romaine, in nineteen fathoms 
of water. The -master was an English sub- 
ject by birth; he and his family had been 
residents in Charleston for several years. He 
joined the vessel at Nassau on the 17th of 
April. The crew consisted of six persons in 
all, mostly Italians. The mate was an Amer- 
ican, and, by the printed constitution of an 
artillery company at Georgetown. South Car- 
olina, found on board of the prize, marked 

with pencil as belonging to him, he appears 
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to have been a member of that company, 
-and, as such, necessarily a resident of South 
Carolina. The master, on his examination, 
-evidently presses his statements strenuous- 
ly, to maintain that his voyage was one to 
Philadelphia, and nowhere else; but his rep- 
resentations as to his destination are con- 
tradicted by the shipping articles, and his 
assumed ignorance of the previous employ- 
ment of the vessel is placed in doubt by his 
admission that he had heard at Nassau that, 
on her voyage next preceding the one on 
which she was captured, she arrived at Nas- 
sau from Charleston, with a cai*go of cotton. 
He says that he took charge of her on the 
17th of April, and had only known her two' 
-or three days previously; and that he under- 
. ^tood that Mr. Harris was connected in some 
way in business with Adderly &.Co. No 
jroof is fm-nished that a bill of sale was 
given to Harris on the alleged pm-chase of 
the vessel, or that any consideration money 
was actually paid. The existence of the war 
and of the blockade of the southern coast was 
notorious at the time, as stated by the wit- 
nesses. The vessel was captured west of 
the Gulf Sti*eam, making towards the South 
<3arolina coast, off Cape Romaine, within 
sounding, and, as the master supposes, fifty 
miles from the cape. The circumstances in 
•evidence raise impressions strongly inculpat- 
ing the motives and movements in the voy^ 
age. 

1. The vessel had just come into the port 
•of Nassau from an evasion of the blockade 
■of Charleston, bringing with her a guilty 
•cargo. 

2. She was laden and virtually owned by 
pai'ties notoriously actively concerned during 
the war in caxxying on an illicit trade with * 
that port and the southern blockaded ports 
fi-om and to Nassau. 

3. The master and mate were residents of 
Charleston or its vicinity, and had been taken 
up and employed on the voyage in question 
at the instant of its commencement 

4. There is no proof of the lawful transfer 
of the vessel from an enemy ownership, nor 
indeed of any actual sale or delivery of 
her on a bona flde purchase. 

5. There was no wi'itten evidence in the 
ship's papers that she was put upon or at- 
tempted to pursue a voyage to the port of 
Philadelphia. 

A decree of condemnation and forfeiture 
of the vessel and cargo is ordered. 

Case ]Sro. 1,273. 

The BELLE. 

[Blatchf, Pr. Cas. 353.] » 

District Court, S. D. New York. May Term,- 

1863. 
Prize— Violation op Blockade— Condemnation. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

* [Reported by Samuel Blatchford, Esq.] 



[In admiralty. Proceeding to condemn and 
forfeit the proceeds of the schooner Belle and 
cargo. Decree of condemnation and forfeit- 
in-e.] 

BETTS, District Judge. This vessel and 
cargo were captured at sea, ofE the coast of 
Georgia, by the United States gunboat Po- 
tomska, February 23, 1863. The vessel was 
deemed unseaworthy, and, after a naval sur- 
vey and appraisal, was delivered over to the 
use of the government, at Port Royal, South 
Carolina, at the value of $800. No party in- 
tervened to defend or claim the prize, and, 
on the return of the waixant of arrest in 
court, her default was duly taken and de- 
clared upon the minutes of the court, April 
7, 1863, and the proofs in preparatorio were 
thereupon submitted to the court by the 
United States attorney, with a motion for the 
condemnation and forfeiture of the cargo sent 
to this port for adjudication. There were 
found on .board of the vessel at her captm-e 
a certificate of British registry, dated at Nas- 
sau, N. P., May 5, 1862, to Horatio Johnson, 
of that place, mariner, stating that the ves- 
sel was foreign built, at Charleston, South 
Carolina, in the year 1861; also, a shipping 
agreement between Richard Eccles, master of 
the vessel, and three men, a mate, a seaman, 
and a cook, for a voyage in the vessel from 
Nassau aforesaid to Port Royal, and bade to 
the port of Nassau, signed February 9, 1863; a 
clearance from the receiver general's office at 
the port of Nassau, to Port Royal, dated Feb- 
ruary 11, 1863, with a cargo of coffee, salt, 
copperas, and gin; an agreement in writing, 
dated at Nassau, February 6, 1863, and signed 
by the master, (Eccles,) stating the tei-ms on 
which he was to navigate the schooner "on 
the aforesaid voyage, for the purpose of run- 
ning the said blockade," and the payments 
to be made to him in specie and in Confeder- 
ate ciuTency on his arrival at a port in the 
Confederate States, and the additional amount 
to be received by him on his safe arrival at 
Nassau, on his return trip. 

The master, on his examination upon the 
stated interrogatories, admits that he knew 
of the war and of the blocliade, and that the 
owner of the vessel and the cargo did also, 
and that it was agreed in writing between 
them, that the vessel and cargo should run 
the blockade into any of the Confederate 
States he could get Into. A part owner of the 
vessel and cargo, who was on the vessel 
when she was captured, also testifies that he 
knew that Sapello, on the coast of Georgia, 
the port which the vessel was attempting to 
enter when captured, was in a state of block- 
ade. These proofs leave no room for doubt 
in the case, that the voyage was deliberately 
put on foot, and attempted to be executed, 
for the purpose of entering a port of the 
rebels then imder strict blockade. A decree 
of condemnation and forfeiture of the cargo 
and of the proceeds of the vessel must accord- 
ingly be entered. 
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Case Wo. 1,274. 

In re BELLIS et al. 



[3 N. B. R. 199, (Quarto, 49;) ^ 3 Ben. 386; 8 
Am. Law Re«. (N. S.) 747; 38 How. Pr. 79; 
3 Am. Law T. 170.] 

District Court, S. D. New York. Sept. 23, 1869. 

Witness— Privit.egcd Communications — Attor- 
ney AND Client — ^Tkansfer of Real Estate. 

A witness, who was a lawyer, being under 
examination, was questioned touching a certain 
conveyance made to him by the bankrupt and 
wife, and a subsequent conveyance by him to 
the wife, and refused to testify thereon as mat- 
ter within the privilege of confidential communi- 
cations between attorney and client. Held, on 
the facts stated, the questions were proper and 
must be answered, and are not within such 
privilege. 

[See Ex parte O'Donohoe, Case No. 10,435; In 
re Woodward, Id. 17,099; In re Adams, Id. 
42; In re Aspinwall, Id. 591.] 

In bankruptcy. The attorneys for Edward 
C. Williams, assignee of the said bankx-upts, 
claim the ri|?ht to examine a witness in the 
above-entitled cause, concerning a deed exe- 
cuted by James Milligan, one of said bank- 
rupts, and Elizabeth, bis wife, to one John 
T. Gray, between the 1st days of January 
and July, 1868; the consideration that passed 
between the said parties to this deed, and 
the property conveyed; also conceniing a 

deed executed by to Elizabeth R. Mil- 

ligan, wife of James Milligan, between the 
1st days of January and July, 1868, the con- 
sideration and the property conveyed. On 
the Sth day of April, 1868, James Milligan 
and Elizabeth, his wife, executed a deed con- 
veying certain property, situate in the city 

of Brooklyn, state of New York, to , of 

New York city. On the 10th day of April, 
1868, the said conveyed the same prop- 
erty to Elizabeth R. Milligan, wife of said 
James Milligan. 

Q. 1. State whether James Milligan, one of 
the bankrupts, conveyed to you by deed, on 
or about the 8th day of April, 1868, certain 
real estate situated in the city of Brooklyn? 

Q. 2. State the consideration, if any, given 
by you to him therefor? 

Q. 3. State whether you simxdtaneously, on 
or about the same date, by deed, conveyed to 
Elizabeth R. Milligan, wife of said James 
Milligan, the same premises so conveyed to 

' [Reprinted from 3 N. B. R. 199, (Quarto, 
49.) by permission. 3 Ben. 386, contains only 
a partial report.] 



you by James Jlilligan, on or about the Sth 
day of April, 1868? 

Q. 4. State the consideration, if any, given 
to you by Elizabeth R. Milligan therefor? 

Q. 5. State whether at that time any suit 
or action at law was pending in relation to 
the said real estate between the said Jamos 
Milligan and wife, and any person in which 
you were attorney or counsel of ilr. and Mrs. 
Milligan, or whether there has, since that Sth 
day of April, 1868, been such an action pend- 
ing in relation to said real estate, in which, 
you were attorney or counsel? 

is an attorney in all the courts; be- 
ing called as a witness in the matter of 
Bellis & Milligan, bankrupts, refuses to tes- 
tify concerning the above said ti-ansfers, on 
the ground that they were made in the course 
of his professional business, and are there- 
fore within the privilege of confidential com- 
munications between him and his clients. 

The examination of , as a witness, in 

this matter, does not involve any statement, 
confidential or otherwise, made by James 
Milligan to him, or any advice given by him 
to his client, the said James Milligan, but 
merely tbe part he performed in a business 
transaction wherein he was grantee in the 
first place, and grantor in the second, of cer- 
tain real estate, as hereinbefore mentioned. 

In this case the witness claims that the 
rule which protects professional commiiui- 
cations of clients to their attorney, or coun- 
sel, extends to all business communicatinns 
as well as those appertaining to suits in law 
or equity, or other judicial proceedings. 
Upon examining the authorities, I find tliat 
in the early history of litigation parties prose- 
cuted or defended their suits in person. In 
^the progress of time, as litigation increased, 
and judicial proceedings became settled and 
established, men skilled and learned in the 
law and practice of the courts, were em- 
ployed to conduct the prosecution and de- 
fense of causes. Parties were not then com- 
pelled to testify, and hesitated to communi- 
cate the facts in relation to their causes to 
others; to obviate that difliculty, the courts 
adopted the rule in relation to professional 
communications of clients to their attorneys, 
exempting the same from disclosm'e, etc. 
Among the early eases upon this subject is 
that of Annesley's Lessee v. Earl of Angle- 
sea, before the barons of the Irish exchequer. 
17 Howell, St Tr. 1139. The case was most 
extensively and ably argued, and very elab- 
orately considered by the court, and the con- 
clusion aiTived at as to the true origin of the 
rale in question, may be best stated in the 
language of Mr. Baron Montenay, who says, 
at page 1240, "Mr. Recorder has very prop- 
! erly mentioned the foundation upon which it 
hath been held, and it is certainly undoubted 
law, that attorneys ought to keep inviolably 
the secrets of their clients, viz. : That an in- 
crease of legal business and the inability of 
parties to transact that business themselvo.';, 
made it necessary for them to employ other 
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persons who migM transact tliat business 
for them. That this necessity introduced 
■with it the necessity of what the law hath 
very justly established, an inviolable secrecy 
to be observed by attorneys, in order to ren- 
der it safe for clients to communicate to their 
attorneys all proper instructions for the eaiTy- 
ing on of those causes which they found 
themselves under the necessity of intrusting 
to their care." In the case of Dixon v. 
Parmelee, 2 Vt, 185, Paddock, Justice, says: 
•"It also became necessary for courts to adopt 
-a rule by way of pledge to suitors, that their 
secret and confidential communications to 
their attorneys should not be drawn from 
them with or without the consent of such at- 
torney." Among the earliest cases to" be 
found on this subject, are Berd v. Lovelace, 
Oary, SS; Austen v. Vesey, Id. S9; Kelway 
v. Kelway, Id. 126; Dennis v. Codrington, 
Id. 143. Solicitors and counsel were excused 
from testifying on the ground that they were 
solicitors or coimsel in the cause. In Wald- 
ron V. Ward, Styles, 449, a witness was 
offered in evidence to be examined as to 
some matter "whereof he had been made 
privy as of counsel in the cause." The 
courts would not permit the examination. 
In Sparke v. Sliddleton, Redley, [1 Keb.] 505, 
counsel for the defendant was excused from 
1 testifying on the ground "that he should only 
reveal such things as he either knew before 
he was of counsel, or that came to his knowl- 
edge since by other persons." In Cuts v. 
Picka-ing, 1 Vent. 197, a witness was called 
to testify concerning an erasure in a will, 
supposed to have been made hy Pickering. 
The witness, after the erasure, was retained 
iis his solicitor in the cause. In "Vaillant v. 
Dodemead, 2 Atk. 524, witness was called 
to prove certain interrogatories. Objections, 
that his knowledge of the matters was oTj- 
tained as a clerk in covit Evidence re- 
ceived. Lord Hardwicke says: "That the 
matters inquired after by the plaintiff's inter- 
rogatories, were antecedent transactions to 
the commencement of the suit." In the then 
last cited cases, the commimications to the 
respective parties were during the pendency 
■of an action in which they were either attor- 
ney, solicitor, or counsel. The same rule is 
held by the courts in this state, and seems 
to decide the question in this case. In 17 
Johns. 335, the court says: "The privilege, 
in its most comprehensive sense, is not broad 
•enough to cover collateral facts, the answer 
to which does not betray any confidential 
communication between attorney and client." 
An attorney or counsel may be called on to 
testify to a collateral fact within his knowl- 
edge, or to a fact which he might know 
without being intrusted with it by his client 
Johnson v. Daverne, 19 Johns. 134, 4th Term, 
431. Communications made to an attorney 
at law with a view to obtain his as^stance 
in tlie commission of a felony, are not priv- 
ileged. 3 Barb. 598. In the case of the 
Rochesrer City Bank v. Suydam, 5 How. Pr. 



254, held: To be brought within its pro- 
tection, if they do not appertain to any suit 
or legal proceeding commenced or contem- 
plated, they should be made under cover of 
an employment sti-Ictly professional, and 
should be such as the business to be done 
requires to be made. They should also be of 
a confidential nature, and so considered at 
the time, and should be shown to have been 
made with direct reference to the ]irofes- 
sional business upon which they may be 
supposed to bear. 17 Howell, St. Tr. 1139; 
1 Greenl. Ev. .244; 1 Phil. Ev. 145; 1 
Starkie. 

In section 26 of the bankrupt act, [Marcli 
2,] 1867, [14 Stat. 529,] it is provided that 
the court may, at all times, require the bank- 
rupt, upon reasonable notice, to attend and 
submit to an examination on oath, upon 
all matters relating to the disposal or condi- 
tion of his property; the bankrupt is, there- 
fore, liable to be called (and in this case 
has been called), and examined upon these 
very transactions. He cannot extend an im- 
munity to his attorney which he does not 
possess himself. The privilege is for the 
benefit of the client, not the attorney. The 
authorities upon this point, which I have 
cited, show that originally no communica- 
tions were protected as confidential profes- 
sional communications, except that which 
related to the management of some s-uit or. 
judicial proceeding actually pending, or about 
to be commenced, in some coui't. Few cases 
have gone beyond that. Even in the case of 
Wilson V. Troup, 7 Johns. Oh. 25, 2 Cow. 195, 
where Haight, an attorney, was retained to 
conduct the foredosm'e of a mortgage by 
advertisement, under the act concerning the 
foreclosure of mortgages by advertisement, 
and it was claimed that Troup employed 
Haight because Haight was a lawyer, the 
coui't of errors evidently considered the rela- 
tion of the parties in the statutory foredo- 
sm:e case as that of attorney and client, and 
therefore the evidence of Haight was not 
admissible as against Troup, his client This 
decision is imquestionably correct, and found- 
ed upon the principle, that a statutory fore- 
closure of a mortgage by advertisement is 
in the nature of a judicial proceeding. And 
in Jackson v. Dominick, 14 Johns. 443, the 
court says, "that a foreclosure imder the 
statute is substantially eqmvalent to a fore- 
closure in equity, same in effect." 5 How. 
Pr. 261. 

In this case there was no action pending. 
The witness drew a deed, conveying certain 
real estate from James Milligan to himself. 
He then conveyed the said real estate to airs. 
Milligan, the wife of said James MiUigan. 
There was no action then pending in regard 
to said real estate, and the question be- 
fore the court in relation to said real estate 
now is, whether the legal title of the real es- 
tate so conveyed vests in Mrs. Milligan as 
against the assignee in bankruptcy. Now, 
the witness is simply called upon to state the 
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fact of the receiving and the conyeying of 
the real estate, the consideration, if any, he 
gave or received therefor, and what was 
said and done on the occasion. His testi- 
mony, if given, cannot do injusrtice to any 
one. The same facts have been proven by 
James Miiligan in these proceedings. The 
deeds can be given in evidence, and although 
Mrs. MUligan cannot be compelled to testify 
to these facts in bankruptcy, still she can be 
made to do so by a bill in. equity, on the 
part of the assignee against herself, her 
husband, and the witness, to set aside said 
conveyance as fraudulent etc., etc., as 
against the assignee in bankruptcy. -30 
Barb. 506. The court of appeals, in 30 
N. Y. 330, Sheldon, Justice, holds, that 
the rule which protects professional com- 
munications of clients to their attorneys or 
coimsel from disclosm'e, should only extend 
to such communications as -have relation 
to some suit or other judicial proceeding, 
either existing or contemplated. The tes- 
timony in this case is claimed only for the 
banla-upt, which brings it within the cases 
of Griffith V. Davies, 5 Bam. & Adol. 502; 
Shore v. Bedford, 5 Man. & G. 271; Weeks 
V. Ai-gent, 16 Mees. & W. 810. In 30 N. Y. 
342, Ingram, J., says, "If he was only the 
counsel of Barney, then the decisions settle, 
that the disclosm'es being made in the pres- 
ence of a third party, they are not priv- 
ileged." I think" tliat for the pm-poses of this 
case Mrs. Miiligan, the wife of the petitioner, 
who received the conveyance from the wit- 
ness as property to her sole and separate use, 
must be considered as a third person. I have 
given, the authorities as they were previous 
to the legislative enactments in. this state, 
in relation to the examination of parties as 
witnesses, which enactments are as follows: 
"Any party in any civil suit or proceeding, 
either in law or equity, had before any court 
or officers, may require any adverse party, 
whether complainant, plaintiff, petitioner, or 
defendant, or any one of said adverse party, 
any and evei'y person who is beneficially in- 
terested in said suit or proceedings, though 
not nominally as parties, to give testimony 
under oath in such suit or proceeding; and 
such adverse party may be examined orally, 
or under a commission, in the same manner 
as persons not parties to such suit or pro- 
ceeding, and who are competent witnesses 
therein; and such party may be subpoenaed, 
and his attendance as a witness compelled, 
or he may be examined by a commission, 
or conditionally, or his testimony perpetuated 
in the same manner as any competent wit- 
ness. The court or officer before whom such 
suit or proceeding may be had, shall have 
power to dismiss the bill, petition, or pro- 
ceeding of any pai'ty, or any part thereof, 
with costs, or nonsuit any party, or strike 
out, or disregard any defense, or any part 
thereof, of any party who shall refuse to 
testify. Any party in any suit or proceed- 
ing as aforesaid, shall be required, to en- 



title him to examine the adverse party as 
a witness in any suit or proceeding, to give 
testimony therein, in the same manner as 
the attendance of witnesses in ordinary 
eases." The act of congress, Jiily 16th, 1862,. 
[12 Stat 588, c. 189,] provides: "That the 
laws of the state in which the court shall 
be held, shall be the rules * * * as to the- 
competency of witnesses in the court of the 
United' States." 

In this case the rights and privileges of the 
attorney, and his duty to his clients, ai-e en- 
tirely separate, and distinguished from his- 
rights and duties as pm'chaser and vendor. 
The transaction in relation to the purchase 
and sale of the real estate was not a part 
and parcel of, or in and about any lawsuit in 
which he was counsel, for either the petition- 
er or his wife. It therefore stands as a trans- 
action of purchase and sale of real estate, the 
witness pturchasing the real estate of Mr. 
Llilligan, and selling the same to Mrs. Mii- 
ligan, his wife, two days thereafter. It is 
claimed by the assignee in bankruptcy, that 
this was a mere fraud and cover, and intend- 
ed to evade the act of the legislature of 1849, 
p. 528, c. 375, viz.: "Any mari'ied female 
may take "by inheritance, or by gift, grant, 
devise, or bequest, from any person other 
than her husband, and hold to her sole and 
separate use, and convey, and devise, real 
and personal property, and any interest or 
estate therein, and the rents, issues, and 
profits thereof in the same manner, and with 
like effect as if she were unmarried, and the 
same shall not be subject to the disposal 
of her husband or be liable for his debts." 

The assignee also claims that the convey- 
ance from the witness to Mrs. Miiligan is 
void; that it was a mere formal transfer of 
the real estate from the husband to the wife, 
using the name of the witness as a mere go- 
between, so that the conveyance might tech- 
nically conform to the letter of the statute, 
and at the same time defeat the spirit and 
intent of the law; that the wife acquired no 
legal or vested rights therein by said con- 
veyance other than her contingent right of 
dower to which she was previously entitled. 
The courts ever have, and now do hold, that 
the character of their attorneys should be 
above reproach and beyond suspicion;' that 
they should never be a party to the perpeti*a- 
tion of any fraud, or any act of doubtful In- 
tegrity', or in the remotest manner violating 
any of our country's laws. The reasons for 
this are obvious. They in most instances 
draft, if they do not make, the laws, and 
most certainly, "the law makers should not 
be law breakers." In all well-regulated com- 
munities the lawyers are looked up to and re- 
spected. It is just and right they should be. 
They are the best educated men, better 
versed in the whole policy of our country, are 
more inteUigent, and have broader, and more 
enlarged views of all the relations of life 
than any other class of men; therefore it is 
that the community requires of them, in all 
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their relations iu life, to be entirely free 
from any wrong or any act -of doubtful 
propriety. All must see tlie impropriety of 
lawyers being connected with any convey- 
ance of real estate, the purpose or effect of 
which would be to evade the provisions ot 
any law. I find that previous to the act of 
1847, [Laws N. Y. 1847, c. 280,] and the acts 
amendatory thereof, an attorney occupied the 
same relative position as his client in rela- 
tion to giving testimony, and was privileged 
only as to matters which his client could not 
be compelled to disclose. But now, when- 
ever and wherever the client can* be com- 
pelled as a witness to testify to any fact, 
then the attorney must also testify; the stat- 
utes of this state having abrogated the 
former common-law rule to that eJGfect. That 
the witness in this case is not privileged— 
as the mei*e act of receiving and conveying 
the title to real estate about which there has 
not been any action pending, does not bring 
him within the former common-law rule as 
to privileged communications to attorneys 
and counsel— and since the act of 1847, no 
such .privilege exists which can be claimed 
for the witness in this case. That the ques- 
tions are pertinent to the issue, and proper, 
and the witness must answer. 

John Fitch, Register. 

BLATCBDFORD, District Judge. On the 
facts stated by the register the five questions 
set forth were proper, and must be answered 
by the witness, and are not within the 
privilege of confidential commimications be- 
tween attorney and client. 

[NOTE. For subsequent proceedings in this 
matter, see Cases Nos. 1,275 and 1,276.] 



Case No. 1,S75. 

In re BELLIS et al. 

[4 Ben. 53; ^ 3 N. B. K. 496, (Quarto, 124.)] 

District Court, S. D. New York. Feb. 2, 
1870. 

Bankruptcy— Books op Account— Specification 
OF Opposition to Dischakge. 

1. Where it appeared that the banlirupts, be- 
ing merchants, had not for ten montlis kept a 
cash-book, and that it was impossible to tell 
from their books what was their financial con- 
dition when they suspended business, Jidd, tiiat 
a discharge must be refused. ■ 

2. A specification of opposition to a bankrupt's 
discharge, averring that the bankrupt had not 
kept proper books of account in his business, 
in that such books do not show what moneys 
were received, or what disposition was made of 
them, is sufficiently specific to admit evidence 
that no cash-book whatever was kept for a time. 

[3. Cited in Re Archenbrown, Case No. 505, 
to the point that the test as to whether books 
are proper books of account is whether a com- 
petent accountant could from the books them- 
selves ascertain the debtor's financial condition.] 

[4. Cited in Re Jacobs, Case No. 7,160, as to 
the power of the court to grant leave to amend 
defective specifications.] 

[See In re Smith, 16 Fed. 46.^.] 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



[In banki'uptcy. Petition for discharge by 
Garret S. Bellis and James Milligan, bank- 
rupts. Discharge refused. 

[For prior proceedings in this matter, see 
Cases Nos. 1,274 and 1,276.] 

, J. N. Piper, for creditors. 

Abbett & Fuller, for bankrupts. 

BLATCHFORD, District Judge. The dis- 
charge of the bankrupts is opposed on the 
ground, as stated in one of the specifications, 
that, since the passing of the bankruptcy 
act, the bankrupts, being merchants or trades- 
men, have not kept proper books of account 
in their business, as required by the said 
act, in that the true or real condition of their 
affairs and business cannot be ascertained 
therefrom; and in that such books do- not 
show what moneys, merchandise and proper- 
ty they pm'chased or received, or what dis- 
position was made of the same; and in 
that transactions both of moneys received 
and property sold, amoimting to many thou- 
sand dollars, are not entered therein; and in 
that, in other respects, the books are not 
proper books of account, considering the busi- 
ness and condition of the debtors, or such 
as would enable a competent person to de- 
termine therefrom the real condition of their 
affairs. 

The bankrupts were merchants engaged in 
business as copartners, from some time in 1866 
until June, 186S. The evidence is clear that they 
kept no cash-book, or account answering the 
place of a cash-book, between the 2d of 
March, 1867, and the 2d of January, 1868, 
and that it is impossible for a competent 
book-keeper or accountant to ascertain from 
the books which thej kept what was their 
financial condition wnen they suspended busi- 
ness, on the 15th of June, 1868. The keep- 
ing of a cash-book by merchants such as the- 
bankrupts were, is indispensable. In re Sol- 
omon, [Case No. 13,167;] In re Gay, [Id. 
5,279;] In re Littlefleld, [Id. 8,398.] 

The specification, averring as it does, that 
the bankrupts have not kept proper books 
of account In theu* business, in that such 
books do not show what moneys were re- 
ceived, or what disposition was made of the 
same, is sufficiently specific to admit evidence 
that no cash-book whatever was kept for a 
period of time. In re Littlefield, [Id. 8,398.] 
Besides, if necessary, an amendment of the 
specification would, under the circumstances, 
be allowed. A discharge is refused. 



Case nSTo. 1,S76, 

In re BELLJS et al. 

[3 N. B. R. 270,^ (Quarto, 05;) 1 Am. Law T. 
Rep. Bankr. 178; 38 How. Pr. 88.] 

District Court, S. D. New York. October, 1869. 

Bankruptot — Examination before Register — 
Compelling Bankrupt's TVifb to Testift — 
Attachment. 
The usual order and subpoena were issued for 

the wife of bankrupt to attend before the reg- 

^ [Reprinted by permission.] 
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ister and be sworn and testify as a witness. 
She failed to appear, and counsel put in affi- 
davit explanatory of her non-attendance, but 
questioned the authority of the court to com- 
pel her to testify in this cause. Held, the proper 
proceeding is to issue an order to show cause 
why an attachment should not issue against her. 

[See Ex parte Woolford, Case No. 18,029; 
Ex parte Craig, Id. 3,323; Ex parte Gil- 
bert, Id. 5,410.] 

In bankruptcy. The attorney for the as- 
signee in this cause applied before me for 
the usual order and subpoena for Mrs. Eliza- 
beth R. Milligan, wife of James Milligan, one 
of the petitioners. The affidavit sets forth 
the facts, and is sufficient both in form and 
substance, is duly verified, and upon it the 
assignee is, by law, entitled, to the order and 
subpoena asked for. In re Julius L. Adams, 
[Cases Nos. 89 and 40.] Section 26 of the 
banki'upt law [March 2, 1867; 14 Stat. 529] 
provides: "For good cause shown, the wife 
of anj' bankrupt may be required to attend 
before the court to the end that she may be 
examined as a witness, and if such wife do 
not attend at the time and place specified in 
. the order, the bankrupt shall not be entitled 
to a discharge, unless he shall prove, to the 
satisfaction of the court, that he was imable 
to procure the attendance of his wife." Dur- 
ing the trial of this cause, and before the is- 
suing of this order and subpoena, I permit- 
ted the attorney for the bankrupts to file an 
affidavit under section 26 of the bankrupt 
law, setting forth the reason why she had 
not obeyed previous orders of the court I con- 
sidered that to be the correct practice in order 
to raise the question under section 26 of the 
bankrupt law, as to whether the disobedience 
of the wife to the mandate of the court pro- 
hibited the bankrupt Milligan from receiving 
a discharge. I consider it a well-settled rule 
of law, that the wife of a bankrupt must 
obey the orders of the court the same as any 
other witness, especially when, as in this 
case, it is shown that within a short time 
previous to the filing of a petition in bank- 
ruptcy by the husband he conveyed to her 
certain real estate, which now stands in her 
name of record, and the application asks 
for her examination touching said real es- 
tate. She must attend and be sworn; then 
any legal excuse or objections can be made 
in her behalf. "The courts do justice, and 
also require implicit obedience to their man- 
dates." Any excuse or explanation can at the 
proper time be given. Courts are very lenient 
wherever a just or proper cause is shown— 
sickness and debility are proper excuses. Such 
excuses should, however, be shown by the 
certificates of physicians. In this case such 
certificates, if the facts warrant them, can 
readily be procured. None, as yet, have been 
produced before me. The return of the 
United States marshal shows that the wit- 
ness was paid certain fees for her attendance 
as a witness. The proceedings in this cause 
before me show that the application for the 
examination of the witness was not made for 



delay, as the testimony of the witness, if 
given, must from the very natm-e of the case 
be of great materiality, both as to the as- 
signee and the bankrupt Milligan. The courts 
cannot administer the laws unless they can 
enforce obedience to their process and or- 
ders. It is not tlie province of the witness 
to question the rights, power, or duties of 
the courts. It is their duty to obey. The 
courts will protect them in aU their legal 
rights. In this case the question whether the 
wife can be a witness for or against her hus- 
band does not arise; as her husband has been 
adjudicated a bankrupt, his effects, if any, 
pass into the hands of the assignee, and the 
contest for the title to the real estate is be- 
tween the witness and the assignee. Mr. 
FuUer, one of the counsel for the bankrupt, 
on presenting the affidavit giving the excuse 
for the non-attendance of the witness, made 
a very able and learned argument to show 
that the court had no power to compel the 
witness to testify in this cause, and on that 
groxmd, nnder section 26 of the bankrupt 
law, opposed the granting of the order, and 
desired that the same be certified to your 
honor. 

I certify, as a matter of law, that this wit- 
ness must attend and be sworn, and obey 
the order of the coiu't the same as any other 
witness. That upon the affidavit showing 
that the witness was material, the assignee 
and creditors were entitled to the usual order 
and subpoena which were gi'anted in this 
cause. That under and by virtue of said or- 
der the witness was compelled to attend. 
That the excuses shown by the affidavit re- 
ferred to, unaccompanied by certificates of 
physicians, were insufficient. That such ex- 
cuses, and all others which may be shown in 
extenuation for disobedience to the order of 
the court, should be shown before yom: honor, 
upon the motion on the part of the assignee 
for an order to show cause why an attach- 
ment should not be issued against the wit- 
ness, etc., etc. 

BLATCHFORD, District Judge. Under 
the circumstances of this case, I think an 
order to show cause why a warrant should 
not issue is the proper proceeding. 

[NOTE. For prior proceedings in this mat- 
ter, see Case No. 1,274. For subsequent pro- 
ceedings, see Case No. 1,275.] 



Case No, 1,S77. 

The BELLONA. 

[4 Ben. 503.]^ 

District Court, S. D, New York. Feb. Term, 
1871. 

Carkieks— Delivery of Cakgo— Bill of Lading 
— Exception. 
Raisins were shipped on a vessel, under a bill 
of lading which contained a clause exempting 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the vessel from damage caused by any act, 
neglect, or default, of the pilot, master, or- 
mariners," or from damage "resulting from 
stowage or contact with other goods, for leak- 
-age, breakage, damage caused by heavy weath- 
•er, or pitching or rolling of the vessel, or de- 
fective packages," or for damage "arising 
through insufficiency of strength of packages. 
Part of tlie raisins came out in bad order, the 
tops and bottoms of the boxes being crushed 
by other cargo. They were re-coopered before 
b'eing delivered. In each bos were layers of 
raisins, with paper between. When they were 
•delivered, raisins were missing from eveiy bos, 
and the papers in many of them were torn and 
soiled by finger marks: Held, that, notwith- 
standing" the exceptions in the bill of lading, the 
vessel was liable for the value of the raisins 
not delivered, no account being given as to 
how the missing raisins disappeared. 

[See Lyon v. Nine Hundred and Twenty- 
Eight Barrels of Salt, Case No. 8,648; The 
David and Caroline, Id. 3,593; The Santee, 
Id. 12,328: The Delhi, Id. 3,770; Carey v. 
Atkins, Id. 2,399; Willis v. The City of 
Austin, 2 Fed. 412.] 

[In admiralty. Libel against the steamship 
Bellona for damages for failure ta deliver a 
<^rgo. Decree for Ubellants.] 

A. J. Heath, for Ubellants. 
G. W. Wingate, for claimants. 

BLATGHPOED, District Judge. In March, 
1869, one Least shipped at London, on board 
the steamship Bellona, 494 boxes of raisins, 
■deliverable to order at New York, under a 
bill of lading, which was afterwards indorsed 
to the Ubellants. The Ubel alleges, that, after 
the payment of the freight money by the 
libellants, to the master or agents of the ves- 
sel, at New York, on the arrival of the vessel 
there, such master and agents neglected to 
deliver the goods to the libellants in the like 
good order and condition in which they were 
■shipped. The libel also alleges, that, through 
the careless, negligent and improper stowage 
■of the goods on board of the vessel, and dis- 
chai'ge thereof from the vessel, and the want 
of proper care on the part of the owners, 
agents, master, officers and ci'ew of the ves- 
sel, and of the persons employed by him or 
them, and by reason of his or their permit- 
ting 69 boxes of the raisins to be injured and 
■damaged and broken open, the covers of the 
boxes to be torn off, and layers of the raisins 
to be taken from the boxes, and by reason 
of the non-delivery of the raisins, and the 
detention and Injm-y to the same, the libel- 
lants have suffered damage to the amount of 
§uOO. The answer alleges, that the raisins 
were put up in very slight and insufficient 
packages; that they were properly stowed 
and discharged, without any carelessness, 
negligence or improper conduct on the part 
of the owners, agents, master, officers, or 
crew of the vessel, or of the persons em- 
ployed by them; that, by reason of the pitch- 
ing and rolling of the vessel, and the insuffi- 
ciency in strength of the pacltages In which 
the raisins were contained, a small number 
thereof were, in such transportation, partially 
crushed or broken, but were at once repaired 



with proper care by those having charge of 
the vessel; that a small portion of the raisins 
may have been lost out of the packages; that 
all of the raisins, except such small portion, 
were delivered to the libellants in the same 
apparent good order in which they were re- 
ceived, except one box, the value of which 
was allowed out of the freight money by the 
claimants; and that all but 69 of the boxes 
were receipted for by the Ubellants, as hav- 
ing been received in good order. The answer 
also avers, that, whatever damage happened 
to the goods was within the perils excepted 
by the bill of lading, which excepted perils 
the answer enumerates. 

The biU of lading states, that the boxes 
were shipped in good order and well condii 
tioned, and contracts for then* delivery at 
New York "in the like good order and well 
conditioned," "damage by * * * improp- 
er stowage or otherwise, * * « and all 
accidents, loss and damage whatsoever, from 
* * * any act, neglect or default whatso- 
ever of the pilot, master or mariners, being 
excepted, and the owners being in no way 
Uable for any consequences of the causes 
above excepted." In another part of the bill 
of lading are the words: "Not answerable 
fQj. « ft « damage resulting from stow- 
age or contact with other goods, for leakage, 
breakage, rust, mortality * * » damage 
caused by heavy weather, or pitching or roll- 
ing of the vessel, * * * or defective pack- 
ages." In another part of the bill of lading 
are the words: "The vessel is not answera- 
ble for damages arising through insufficiency 
of strengtli of packages." The libel refers 
to the bill of lading as delivered to the ship- 
per, and to a copy of it annexed to the libel. 

The question in dispute is as to the liability 
for the loss of such raisins contained in the 
69 boxes when shipped, as were not deUvered 
to the libellants at New York. The evidence 
shows, that 69 boxes came out of the vessel 
in bad order, the tops and bottoms, that is, 
the two largest faces of the six faces, being 
broken more or less. Such breaking was 
caused by their being crushed by other cargo. 
After the 69 boxes were taken from the ves- 
sel, they were mended and re-coopered, and 
put in as good external order as was possible, 
at the expense of the vessel, before they were 
delivered to the libellants. There were three 
or iovLT layers of raisins in each, box, with 
paper between every two layers. Raisins 
were missing from every one of the 69 boxes, 
and the papers in many of them were torn 
and soiled by finger marks. 

I think that, notwithstanding the exceptions 
in the bill of lading, the vessel is Uable to 
respond for the value of such raisins actually 
shipped as were not delivered to the libel- 
lants. The claim of the libellants is not for 
damage to the raisins which were delivered, 
but for the loss and non-deUvery of such as 
were not delivered. The claimants do not 
account for those which were not delivered, 
nor show anything, except that the materials 
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composing the 69 boxes were crushed by oth- 
er cargo, caused perhaps by the pitching and 
rolling of the vessel in heavy weather. The 
Intendment of the bill of lading, in d^crib- 
ing the shipment as "boxes of raisins," must, 
in connection with the evidence, be held to 
be, that the boxes were filled with raisins in 
layers. The loss of raisins from the boxes 
being shown, the presumption of law is, that 
such loss was caused by the act or default 
of the carrier, and the burden of proof is up- 
on him to show that the loss happened 
through a peril excepted in the bill of lad- 
ing. Clark V. Barnwell, 12 How. [53 U. S.] 
272, 280; Rich v, Lambert, Id. 347, 357; Nel- 
son T. Woodruff, 1 Black, [66 U. S.3 156, 160. 
This burden the claimants in this case have 
undertaken. But, although they show that 
the boxes were broken and crushed by other 
cargo, and although the inference were prop- 
er, that there was improper stowage, or con- 
tact with other goods, or defectiveness or in- 
sufficiency of strength of packages, or heavy 
weather, or pitching or rolling of the vessel, 
which caused such breaking of the boxes, yet 
they do not show that the raisins disappeared 
and were lost through the mere breaking of 
the boxes.' No evidence was given to show 
that raisins were found in the vessel outside 
of the boxes, having escaped of themselves 
through the apertures caused by the breaking 
of the boxes. Nor do the claimants show 
that the raisins disappeared through any act, 
neglect or default of the pilot, master or own- 
ers, or by anything which can properly be 
called leakage. In fact, no account what- 
ever is given by the claimants as to how or 
when the missing raisins disappeared, or 
might have disappeared. 

The libellants do not satisfactorily show 
that any of the raisins were detained from 
them after the freight was paid. But, for the 
reasons above stated, the vessel must respond 
for such of the raisins in fact shipped In the 
69 boxes as were not delivered, and a ref- 
erence is ordered to a commissioner, to ascer- 
tain and report the value of the raisins so 
not delivered. 



BBTXONA, The, (CROSS v.) See Case No. 
3,428. 

BELI.ONA, The. (ELLISON v.) See Cases 
Nos. 4,406 and 4,407. 



Case Ho. 1.278. 

In re BELLOWS- 
[3 Story, 428; ^ 7 Law Rep. 119.] 

Circuit Court, D. New Hampshire. July Term, 

1844.=* 
Bankiiuptct — LiEX OF Attachment — Enjoising 

Creditor— Contempt— PtEAniNG Discharge of 

Bankrupt. 

1. An attachment, on mesne process, is not a 
lien in the sense of the common law. 

^ [Reported by William W. Story, Esq.] 
' [Reversed by supreme court in Peck v. 
Jenness, 7 How. (48 U. S.) 612.] 



2. Where a suit is commenced against the 
bankrupt, and property attached on mesne pro- 
cess, before proceedings in bankruptcy, the cer- 
tificate in bankruptcy may be pleaded in bar 
of further proceedings in the suit. 

3. The district court, upon the application of 
the bankrupt, or of his assignee, before the 
discharge is granted, may issue an injunction 
to the creditor, to stay proceedings until the 
further order of the court. 

[Cited in Re Wallace, Case No. 17,094. See, 
also. In re Foster, Id. 4,960.] 

4. If the creditor does not reside within the 
district, an injunction against his agents or at- 
torneys within the district will be effectual. 

5. If the creditor, his agents or attorneys, 
proceed in the suit, notwithstanding the in- 
junction, they are liable to be committed for con- 
tempt. 

6. If the bankrupt do not obtain his discharge, 
the creditor may petition for a dissolution of 
the injunction, and, if it is granted, he may 
proceed in his suit to judgment and execution. 

7. If the discharge is obtained, and the cred- 
itor intend to contest its validity on the trial in 
the state court, he should apply to the district 
court for leave so to do. 

8. If the validity of the discharge, as such, 
is not contested, and the state court, on de- 
murrer, should hold the discharge invalid as to 
the property attached, and the creditor proceed 
to judgment and execution, the district .court 
should enjoin the sheriff from levying on the- 
attached property, and order him to deliver the 
same to the assignee, or, if it has been sold, 
to bring the proceeds into court. 

9- An attachment of property on mesne pro- 
cess, bona fide made, before a petition filed in 
bankruptcy by the debtor, is not a lien or se- 
curity upon the property within the intendment 
of the second section of the Bankrupt Act of 
[August 19,] 1841, [5 Stat. 442,] c. 9. 
[Cited in Stoddard v. Locke, 43 Vt. 574. 
See, also. In re Cheney, Case No. 2,636; 
Downer v. Brackett, Id. 4,043; Haughton 
V. Eustis, Id. 6,224; Peck v. Jenness, T 
How. (48 U. S.) 612. Contra, In re Reed,. 
Case No. 11,640.] 

10. Such attachment will not entitle the cred- 
itor to proceed to judgment in the suit, if the 
debtor has, pending the suit, lawfully and bona 
fide obtained his discharge in bankruptcy, and 
the certificate thereof is pleaded as a bar to fur- 
ther proceedings in the suit. 

11. Where an attachment was so made, and 
a discharge so obtained and pleaded, it was 
held not to be necessary for the district court to 
order the attaching officer to deliver the prop- 
erty to the assignee, until the final decision of 
the state court, in which the suit was pending. 

12. Such an order having been made by the 
district court, it was held, that it should be 
modified, so far as to permit the property to re- 
main in the hands of the officer, until the fur- 
ther order of the disti'ict court, and to await 
the final action of the state court. 

[See note at end of case.] 

[Certificate from the district court of the 
United States for the district of New Hamp- 
shire.] 

This was a case in bankruptcy, certified by 
the disti'ict judge to this court, under the 
banki-upt act of [August 19,] 1841, [5 Stat. 
442,] c. 9, for a final decision. 

The petition was as follows: 

"George Huntington, of Walpole, in the 
district of New Hampshire, and Hope La- 
throp of the same Walpole, respectfully rep- 
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resent: That the said George Huntington is 
the sheriff of the county of Cheshire, in said 
district, and that the said Hope Lathrop is 
one of his deputies. That on the 8th day of 
October, 1842, James [Jenness] Gage & Com- 
pany, and a large number of the creditors of 
Philip Peck & Co., of Walpole, in said dis- 
trict, (said firm of Peck & Co. consisting of 
Philip Peck & William Bellows) caused cer- 
tain writs of mesne process and of attach- 
ment to be issued against the said Philip 
Peck & Co. and delivered the same to the 
said Lathrop, or the said Huntington, for 
service, by virtue of which, they attached a 
large amount of real and personal property 
of said Peclc & Co., and made returns of 
these precepts accordingly. That said writs 
were retm*nable and retm*ned to the court of 
common pleas for said county of Cheshu-e, 
on the first Tuesday of April, 1843, at which 
term they were duly entered, and that said 
suits are now pending in said com:t. That 
the said Bellows and Peck, after the attach- 
ments were made, filed their several petitions 
before this honorable court to be declared 
bankrupts, and for the benefit of the acx 
of congress, entitled an act to establish a 
uniform system of bankruptcy throughout the 
United States, were declared bankrupts ac- 
cordingly, and, as your petitioners are in- 
formed, have since obtained a certificate of 
discharge. That at the October term of the 
said court of common pleas, 1843, Bellows 
and Peck severally filed their pleas of dis- 
charge in bankruptcy, in bar of further pro- 
ceedings in said smts, and that it is the in- 
tention of the said attaching creditors, as 
yom: petitioners are informed and believe, to 
set forth the said attachments by way of rep- 
lication to said pleas. That on the of 

, 1843, Aaron P. Howland, the assignee 



of the said Bellows and of the said Peck, 
filed his petition before your honor, praying 
for an order on your petitioners for the rea- 
sons therein set forth, to deliver said prop- 
erty so attached and held by them as afore- 
said, to him, the said Howland. That such 
proceedings w^e had upon the said petition, 
that on the 15th day of January, 1844, an or- 
der was issued by yom' honor, directing your 
petitioners to sm-render and deliver over said 
property to said Howland, which order, on 
the 20Hi day of said January, was served 
by Albro Blodgett, a deputy marshal of said 
district, by delivering to each of your peti- 
tioners a copy thereof and his return thei'eon. 
"Your petitioners further represent, that 
since the passing of said order they have 
been informed that a decision has been 
made in the superior com-t of judicature for 
the state of New Hampshire, that an attach- 
ment made precisely as the attachments were 
made in the case of Bellows and Peck is a 
lien or security valid by the laws of the state, 
and that it is saved by the proviso in the sec- 
ond section of the banki'upt act. Your pe- 
titioners, therefore, find themselves obliged 



either to obey said order, and thereby sub- 
ject themselves to the hazard of suits which 
may .be brought by the creditors, or to dis- 
obey the said order and thereby stand char- 
ged with the consequences which may ensue- 
thereon. Your petitioners further suggest, 
that should the parties choose it, they have 
an adequate remedy by proceedings for a 
reversal of the decisions of the state court,, 
by a writ of error to the supreme court of 
the United States. That your petitioners ai*e- 
officers of the state of New Hampshire, and 
their duty is to obey all precepts coming law- 
fully from their comets, and that they are- 
bound by her laws and the decisions of her 
courts. Under all the circumstances of this 
case, your petitioners represent that they^ 
cannot, without great peril to themselves, 
obey the orders of this honorable court, 
passed on the 15th day of January, 1844, by 
delivering up said property, and they most 
respectfully pray your honor to rescind the- 
order aforesaid, or to take such order thereon^ 
that your petitioners shall not be puf in 
jeopardy of their persons or property by rea- 
son thereof." 

At the hearing, it appeared that the su- 
perior court of New Hampshire had made ai 
recent decision, in reference to the legal 
effect of an attachment of property under 
mesne process, in this state: whereupon the 
following questions were adjourned by the- 
district court to the circuit court, for a de- 
cision: First. Whether an attachment of 
property, under mesne process, bona fide- 
made before a petition filed in bankruptcy 
by the debtor, is a lien or security upon 
property, vaUd by the laws of New Hamp- 
shire; and thus within the proviso of the- 
second section of the bankrupt act of Au- 
gust 19, 1841? Second. Whether any, and 
what relief shall be granted to the petition- 
ers? [The court answered the first question 
in the negative, and rendered an opinion as to 
the kind and measure of relief proper under the- 
circumstances.] 

Mr. Goodrich, for petitioners. 
Edwards & Bell, for the assignee. 

STORY, Circuit Justice. It is not my in- 
tention to discuss the points involved in the 
first question adjommed into this court, in 
any manner whatever. So far as my judg- 
ment is concerned, they have been fuUy dis- 
cussed, and fully decided by this com-t, in 
the former cases argued in Massachusetts. 
The attachment laws of New Hampshire 
differ from those of Massachusetts in no< 
material respect— at least in no material re- 
spect affecting the present question. I con- 
sider the whole matter, therefore, settled in 
Ex parte Foster, [Case No. 4,960;] Parker 
V. Muggridge, [Id. 10,743.] In re Cook, [Id. 
3,152,] and the more recent Case of Vose and 
others, rVose v. PhilbrooK, Case No. 17,010,] 
since decided; and from those cases I feel 
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not the slightest inclination to depart. On 
the other hand, the more I reflect upon the 
doctrines stated therein, the more I am sat- 
isfied, that they conform to the time intent 
and objects of the bankrupt law of 1841, 
[5 Stat. 4A2,1 c. 9; and I adhere to them with 
undoubting confidence. If they are to be 
overturned, it must be by some tribtmal, 
whose decisions I am bound to obey. 

The first question involves two distinct 
points. 1. Whether an attachment under 
the state law of New Hampshire constitutes 
a lien. Second. Whether it is such a lien 
as is within the saving of the second section 
of the bankrupt act of 1841, c. 9. The first 
point is, in my judgment, in the present state 
of things, a mere controversy about the 
meaning of words. That an attachment on 
mesne process is not a lien in the sense of 
the common law, I think very clear, for the 
reasons stated in Ex parte Foster, [supra.] * 
Tliat it is often called in Massachusetts and 
New Hampshire, a lien, may be admitted; 
witli what propriety of language I do not 
inquire. In the elaborate opinion of the su- 
perior court of New^ Hampshire, in the ease 
of Kittredge v. Warren, January term, 1844, 
in Grafton county, [14 N. H. 509,] it is de- 
cided to be a lien. I enter into no debate 
on that point with the learned judge of the 
state court. Assuming it to be a lien, it is 
a contingent conditional lien, connected with 
mesne process, and wholly dependent for its 
value and efficacy upon the plaintiff's ob- 
taining judgment in his favor in the suit. 
The second point is of far more importance; 
and that is, w^hether it is a lien within the 
purview of tlie saving in the second section 
■of the bankrupt act of 1841, c. 9. I was of 
opinion in Ex parte Foster, [Case No. 4,960,] 
that it was not, and for the reasons therein 
stated. I now retain the same opinion; al- 
though my present judgment does not, any 
more than that in Ex parte Foster, require 
me, with reference to the merits of the case 
now before me, to rely on that opinion. One 
suggestion made at the present argument on 
behalf of the attaching creditors is, that the 
attachment in this case is not a payment, 
security, conveyance, or transfer of property, 
made or given by the bankrupt in contem- 
plation of banki'uptcy, and for the piu:pose 
of giving any creditor a preference or pri- 
ority over the general creditors of the bank- 
rupt, within the provision of the enacting 
clause of the second section of the bankrupt 
act of 1841, c. 9. I agree to that; but this 
is so far from aiding the argument, that 
the proviso of the second section covers at- 
tachments on mesne process, that it may 
be strongly urged the other way, as solely 
intended to carve exceptions out of the en- 
acting clause, and to guard against any 
application thereof to liens, mortgages, or 
other securities made or given voluntarily 
by the bankrupt, ejusdem generis, and that 

^ See, also, Ex parte D'Obree, 8 Ves. 82. . 



it could not be designed to include attach- 
ments upon mesne process, which are pro- 
ceedings in invitum, and not ejusdem generis. 
But I do not dwell upon this topic, as of 
any decisive and absolute conclusiveness. 
The whole merits of the present ease turn 
upon other considerations. First, whether 
the district court, sitting in bankniptcy, has a 
right to issue an injunction to prevent a 
creditor, who has made an attachment, from 
obtaining a priority of satisfaction out of the 
assets of the bankrupt, pending the proceed- 
ings in bankruptcy. Secondly, whether, if 
the bankrupt obtains his discharge pending 
the proceedings under the attachment, he 
has not a right to plead that discharge as a 
bar puis dai-rein continuance to further pro- 
ceedings in such suit, and thus to defeat the 
creditor's right to a judgment. Now, if he 
has a right to the latter, the former would 
seem irresistibly to follow as a duty of the 
district court sitting in bankruptcy. Both 
of these points have been long ago decided 
by this court in the affirmative, in the case 
of Ex parte Foster, and others which fol- 
lowed it, [supra.] In respect to the right 
of the district court to issue such an injunc- 
tion, it seems to me clear in principle; and 
it is a question of which that court had ex- 
clusive cognizance; and it is not a matter 
inquirable into elsewhere, whether the jm-is- 
diction was rightfully exercised or not 

In respect to the other point, that a dis- 
charge in bankruptcy pendente lite was a 
good bar, and might be pleaded as such to 
the suit, until I saw the able and learned 
opinion of the superior court of New Hamp- 
shire, in Kittredge v. Warren, I confess, 
that it never occurred to me that it was 
a matter susceptible of any judicial doubt. 
I had long laid it up among those maxims 
of the law, which are xmcontroverted and 
uncontrovertible. It is clear by the banlc- 
rupt act of [August 19,] 1841, [5 Stat. 443,] 
C- 9, § 4, that this was a debt of the plain- 
tiff, provable under the bankruptcy, and 
eqtmlly clear, that if so provable, then the 
certificate of discharge operated to discharge 
the debt. If it discharged the debt and 
was pleadable as a bar, what ground is there 
to suggest that a judgment in personam 
can be rendered in a personal suit (for this 
attachment suit is no more) against the 
party? I profess myself w^holly unable to 
comprehend how any judgment can be ren- 
dered against any person in a personal 
suit for a debt which is discharged; for the 
judgment declares the debt to be due from 
him, and directs a. recovery accordingly. The 
record itself, upon such pleadings, ascertains 
that there is no debt; and yet the award 
of judgment is. or must be, that there is a 
debt recoverable from the party. If there 
had been no attachment of property, there 
could be no pretence to say that any judg- 
ment in a personal suit could be rendered 
against the party; for there could be no 
debt due or to be satisfied. What possible 
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difference can it make that there is an at- 
tachment, if that is to be a mere conditional 
or contingent seciuity for the money, in the 
suit of a debt which is no longer a subsist- 
ing debt, or for a debt extinguished by oper- 
ation of law? Suppose a release made by 
the plaintiff pendente lite is pleaded puis 
darrein continuance, is it not a perfect bar in 
that suit against any recovery? Such JV ^^ 
lease would be a complete bar to any suit 
in personam, even for the debt, although it 
were made with a reservation or saving' of 
any accompanying mortgage or other fixed 
security, although the remedy to recover the 
latter might remain, and proceedings in rem 
be maintainable. Suppose, in the present 
case, no attachment had been made, and a 
mortgage had been given as collateral se- 
curity for the debt, (which would be within 
the saving of the second section of the bank- 
rupt act of 1841, [5 Stat. 4i2,] c. 9,) the cer- 
tificate of discharge would clearly be a good 
bar to a suit in personam for the debt, al- 
though not to a suit in rem to enforce the mort- 
gage. In an anonymous case in Lroff't, 437, it 
was held, that a certificate granted, pending 
a suit, operated in the nature of a release. 
The case of Davis v. Shapley, 1 Barn. &, Adol. 
54, establishes also that a discharge in bank- 
ruptcy is not a mere personal discharge of 
the party, but a discharge of his after-ac- 
quired goods— thus demonstrating the com- 
plete efEect of a discharge to prevent any 
judgment in personam against him or his 
goods. 

The whole error in the argument consists 
in assuming two propositions as the basis on 
which it rests, neither of which is, in my 
judgment, maintainable, either upon the gen- 
eral principles of law, or the obvious pur- 
poses and provisions of the bankrupt act of 
1841, c. 9. The first is, that the attachment, 
if it is a lien within the meaning of the 
second section of that act, becomes, in vir- 
tue thereof, not a contingent, or conditional 
lien or secm-ity, dependent for its efiicacy 
upon a judgment being rendered in the par- 
ticular suit, in favor of the plaintiff for the 
debt; but that it becomes de facto an abso- 
lute uncontiugent and unconditional lien, 
which entitles the plaintiff to proceed to 
judgment in the same suit for the debt, al- 
though the debt is by the certificate of dis- 
charge barred as against the bankinipt, and 
there can be no general judgment rendered 
against him for the debt. The second is 
consequent upon the first, that the lien is 
equivalent to a mortgage upon the property, 
and entitles the plaintiff to the same rights 
and remedies that he wotild have upon a 
mortgage. Now I utterly deny that either 
of these propositions is maintainable at law 
upon any known principles; and it is in- 
cumbent upon the party, who asserts them, 
to establish their validity. In respect to the 
first, it is against the whole doctrine upon 
which attachments upon mesne process are 
founded, to hold that they are any thing 
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moxe than a mere conditional or contingent 
security for the debt sued for,' provided, 
that the plaintiff is entitled to a recovery of 
the debt and does actually recover it in the 
suit. The banki-upt act of 1841, c. 9, if 
the lien be saved by the second section, saves 
only the lien as it is, and the remedy as it 
is. It does not make a lien absolute, which 
is only conditional or contingent. It doeg 
not change a lien which is founded upon 
mesne process into an absolute right. It 
does not supersede, or control, or vary any 
bar to the suit, which the law either protects 
or recognizes. Sluch less does it say, that 
if the debt is eventually discharged by oper- 
ation of law, it shall still subsist for the pur- 
pose of being satisfied in that very suit, 
which is a mei'e proceeding in personam. 
The banki-upt act of 1841, [5 Stat. 444,] c. 9, 
§ 4, declares that a "discharge and certifi- 
cate, when duly granted, shall in all courts 
of justice be deemed a full and complete 
discharge of all debts, conti-acts, and engage- 
ments of such banki'upt, which are provable 
under this act, and shall be and may be 
pleaded as a full and complete bar to all 
suits brought in any court of judicatm-o, 
whatever." This is, in substance, like the 
provision of the English bankrupt acts.^ 
And there has never been any doubt, that, 
after the certificate of discharge has been 
obtained, it is a perfect bar to any personal 
action brought to recover any such debt. 
The certificate, if obtained pendente lite, has 
been as solemnly held to be a complete bar 
and a discharge of the debt in any personal 
action therefor— and may be pleaded as a 
plea puis darrein continuance. The authorities 
are full to the point, and are founded upon 
no reasoning peculiar to the British bank- 
rupt laws, but turn upon the general princi- 
ple, that any discharge of the debt pending 
the suit may be pleaded in bar of fm-ther 
proceedings; and that the suit becomes there- 
by ended. It seems scarcely necessary to 
cite authorities to the point. But Paris v. 
Salkeld, 2 Wils. 137, 139; Lovell v. Eastaff, 
3 Term R. 554; Parker v. Norton, 6 Term K, 
605; Tower v. Cameron, 6 East, 413; Har- 
ris V. James, 9 East, 82, — are directly in 
point, and fully recognize the general prin- 
ciple as beyond any controversy, although 
they turn for the most part upon other con- 
siderations. Mr. Tidd in his excellent work 
on Practice, (2 Tidd, Pr., 9th Ed., p. S47, c. 
38,) states it as a settled doctrine; and Mr. 
Chitty gives us in his Pleadings the form of 
the plea, referring in his notes merely to 
such authorities as show its proper frame, 
(2 Chit. PI., 3d Ed., p. 460.)=^ Since the stat- 
ute of 21 Jac. I. c. 9, § 9, the question as to 
the effect of an attachment could not arise 

*See 1 Deac. Bankr. (Ed. 1S27,) p. 614, c. 
14, § 7, and the act of 6 Geo. TV. c. 16, which, 
as to this point, does not differ from the prior 
laws. 

= See. also, 1 Deac. Banlir. (Ed. 1827,) pp. 
614, 617, c, 14, § 7. 
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in England; and there is na authority be- 
fore that statute, which sustains the doctrine 
that the plaintiff under a foreign attach- 
ment could pursue his personal action to 
judgment after a discharge in bankruptcy 
pleaded puis darrein continuance. See Ex 
parte Foster, [Case No. 4,9G0.] I profess my- 
self utterly unable to comprehend how or 
upon what principles a judgment can be 
rendered in a personal action for a debt 
against the defendant, when, upon the plead- 
ings, the debt is admitted to be discharged 
by operation of law. 

Then as to the second proposition. It is 
difficult to perceive what possible analogy 
there is between a mortgage on property, 
and a lien by attachment on mesne process, 
which ought to govern in this case. A mort- 
gage vests a right of property in the moit- 
gagee— a right positive, fixed, and present. 
It is in no just sense a contingent right of 
property; but a positive present transfer 
thereof. How can that be alRrmed of an at- 
tachment upon mesne process? What prop- 
■erty does the attaching creditor obtain in the 
property attached,— present, fixed, or vested? 
If the ofiicer releases the property, or sur- 
renders it to the debtor, or delivers it over to 
a bailee, can the ci'editor sue for it in an ac- 
tion of trover, or replevin, or in any other 
action in rem? There is no pretence to say, 
that any such docti'ine exists or has been rec- 
ognized by our courts. The case of property 
seized in execution, stands upon a much 
sti-onger ground; and yet the case of Giles 
V. Grover, 6 Bligh, 277, which underwent the 
most serious discussion by all the judges of 
England, establishes, that in such a ease, the 
plaintiff in the execution acquires no property 
in the goods or lands seized on the execution. 
In truth, the officer, and the officer only, 
making the attachment or seizure in execu- 
tion, acquu'es a special property therein, and 
he holds it only so far as the law authorizes 
it to be applied to the discharge of the judg- 
ment obtained by the plaintiff in the personal 
suit in which the attachment is made. Far 
different is the situation of a mortgagee of 
personal or real property. He has a present 
jus in re, and not a mere jus ad rem, and he 
may transfer that right to a third person. 
He may enforce that right against any per- 
son in possession of the property, or who 
subsequently acquires it tortiously as to him. 
His right in rem is positive, and he may 
maintain a suit therefor against any person, 
until that right is extinguished. Nay, in 
many cases at the common law, his right in 
rem continues as a subsisting right, although 
the debt for which it is given is extinguished 
or paid. In cases of a mortgage of real estate, 
we aU know, that it is so at the common law, 
w^here the debt has not been extinguished 
until after condition broken. In cases of a 
mortgage of personal property (which is a 
pledge and more), the same rvle applies. If 
the mortgage is not punctually redeemed at 
the prescribed time, the property, at law, 



vests absolutely in the mortgagee, although 
in equity there is a right to redeem, as there 
is in regard to real estate. See Story, Bailm. 
§ 287; 2 Story, Eq. Jm-. §g 1030, 1031, and the 
cases there cited. But then it is suggested, 
that a mortgage is not discharged or extin- 
guished by the bankrupt act of 1841; but that 
it may be enforced, notwithstanding the dis- 
chai»ge of the bankrupt from the debt. Cer- 
tainly this is so under the express saving of 
the second section of the act; and it is un- 
necessary to consider whether it would have 
been so or not without that saving. But 
how may that mortgage be enforced? Cer- 
tainly not by an action in personam for tlie 
debt; but by an action in rem, or by a bill in 
equity for a foreclosure. The proceeding in 
such a suit does not compel the bankrupt to 
pay the debt for which the mortgage was 
given; but simply forecloses his right to re- 
deem, unless he shall voluntarily pay the 
debt. It acts, therefore, not at aU in per- 
sonam; but solely in rem. It is, in this re- 
spect, precisely like the case of a bottomry 
bond given by the master of a ship for nec- 
essary supplies and repairs. It creates a lien 
on the ship, which may be enforced against 
it, but it creates no personal obUgation in the 
owner to pay the debt. Did ever any one 
hear of an action in personam for a debt, 
secured by mortgage, where a discharge un- 
der the bankrupt law was pleaded, to which 
it was a valid replication, that the debt was 
secured by mortgage, so as to oust the debtor 
of his bar in that suit, and entitle the plain- 
tiff to move a judgment against him in that 
suit, to be satisfied out of the mortgaged 
property? That, I imagine, w^ould be a per- 
fect novelty in jurisprudence; and yet it is 
in effect what is sought to be attained in 
cases of personal suits against a bankrupt, 
where there is an attachment. The truth is, 
that there is no just analogy between attach- 
ments on mesne process, and mortgages of 
property, upon which any solid reasoning 
can be founded. They are wholly different 
in their nature, character, and operations, 
for different objects, and wholly diverso in- 
tuitu. They cannot be assimilated to each 
other by any effort of ingenuity or learning 
—at least, not in my judgment. We aU know 
what are the ordinary proceedings in bank- 
ruptcy, in cases of mortgages. If the mort- 
gagee chooses to come in under the bank- 
ruptcy, and surrender his mortgage for the 
purpose of a sale of the property, the prop- 
erly is sold, and he will be entitled to prove 
as a creditor for the sm'plus due him, beyond 
what the proceeds of the sale will satisfy. 
If he does not so come in, and the debtor 
has obtained a lawful discharge and certif- 
icate thereof, the mortgagee cannot proceed 
against him by a personal action for the debt. 
His sole remedy is to bring his bill for a 
foreclosure (if the assignee does not choose 
to bring a bill to redeem), making the proper 
persons parties, and he wiU then be entitled 
to a foreclosure, unless the money is paid by 
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tlie assignee or other party in interest, with- 
in the time prescribed by the court. But in 
case of a foreclosure obtained, the creditor 
must content himself with what the property 
is worth, and has no farther remedy for the 
debt against the person or other agent of the 
bankrupt. See 1 Deac. Bankr. (Ed. 1827,) p. 
19S, c. 9, § 6, etc., where the principal cases 
nre cited. See, also, bankrupt act of 1S41, 
[5 Stat 444, 447,] e. 9, §§ 5, 11. I retain, 
therefore, the opinion, which I have ah'eady 
expressed in the case Ex parte Foster, and 
the other cases already cited. And with the 
greatest respect for the opinion of the learn- 
ed court of New Hampshire, upon this point, 
in Kittredge v. "Warren, I dissent from it 
toto animo. It has not relieved my mind 
from a single doubt. It has met the question 
in a manly and direct manner; and reasoned 
out the case, as far as it can be reasoned on 
that side, fully and fairly. It has failed to 
convince me; and I shall, therefore, act upon 
my own judgment, untU the supreme com't 
of the United States has instructed me other- 
wise. 

It remains for me to say, what answers 
ought to be made in respect to the questions 
adjourned into this court. But before I pro- 
ceed to state, what those answers should or 
might be, it may be proper to make a few ob- 
servations upon: the practice, which ordinarily 
regulates the action of the district court in 
cases of this sort. Wien a personal action, 
in which an attachment has been made on 
the writ, is pending in a state court, at the 
suit of any creditor, and the period has not 
p.issed at which the bankrupt is properly in 
coiu't, and is entitled, if he obtains a dis- 
chai'ge in bankruptcy, to plead it as a bar of 
the suit, in the nature of a plea puis darrein 
continuance, it becomes the duty of the court, 
upon his own application, or that of his as- 
signee, by petition, to grant an injunction 
against the creditor, to stay further proceed- 
ings in the suit imtil the further order of the 
court. If the creditor does not reside within 
the district, the injunction shotUd or may be 
prayed against him, and his agents and attor- 
neys within the district, to stay further pro- 
ceedings; and in such a case, a service of the 
injunction upon such agents or attorneys 
will be a service upon their principal, and 
bind *him as well as them, personally. If, 
notwithstanding, the creditor, or his agents 
or attorneys, should, without the leave of 
the district court, proceed to take further 
steps in the cause, it wiU be a breach of the 
injunction, for which they will be liable to 
be committed for a contempt. If no dis- 
Qharge is obtained by the bankrupt, then the 
creditor may, by petition, apply to the dis- 
trict court to dissolve the injunction; and, 
if dissolved, the creditor may then proceed 
to perfect his attachment by judgment and 
execution. If the bankrupt obtains his dis- 
charge, and pleads it as a bar, and the a-ed- 
itor means to contest its validity, as by re- 
plying fraud, or that the debt is not other- 



wise within the discharge, then the creditor 
should apply to the district coiurt for leave 
to proceed in the cause and to try the va- 
lidity of the discharge by a trial in the state 
com-t, which is granted as a matter of course, 
upon suitable proof and affidavits." If the 
validity of the bar is established by the ver- 
dict of the jury, that, of course, ends the 
right to proceed in the suit, unless a new trial 
is granted. If the discharge is avoided for 
fraud, or other matter in pais, then, of course, 
it is.no bar, and there is an end of the de- 
fense, unless a new trial is gi-anted. But, 
if the validity of the discharge, as such, is 
not contested; and the state comrt should, as 
in the case of Kittredge v. "Warren, [supra,] 
upon a demurrer, hold the discharge invalid 
as to the property attached, I have no doubt, 
that it would be the duty of the district court 
to grant an injunction against the creditor, 
his agents, attorneys, and the sheriff holding 
the attached property, to restrain the creditor 
from proceeding to judgment; or, if he has 
proceeded to judgment and execution, to re- 
strain the sheriff from levying on the prop- 
erty on the execution; and, if the property 
has been sold by the sheriff, to compel him 
to bring the proceeds into court. And it will 
be no excuse or justification to the sheriff, 
after notice, that he has paid over the pro- 
ceeds to the creditor, or to his agents or at- 
torneys. And the proceeds may be followed 
by the proper district court into the hands 
of the creditor, and his agents and attorneys, 
wherever he or they may reside. Such I do 
not scruple to affirm is, and should be, the 
practice. It would be an utter renunciation 
of the rightful authority and jurisdiction of 
the com'ts of the United States to allow any 
creditor to avail himself of any unjust and 
unlawful advantage, merely because his suit 
is depending in a state court. The laws of 
the United States are, to the extent of the 
constitutional limits, paramount to the au- 
thority of those of the states. The courts of 
the United States are the appropriate ex- 
pounders of the laws of the United States; 
and are not bound to foUow the exposition of 
these laws by the state courts, unless so far 
as they approve themselves to their own judg- 
ment. 

Such being my views with regard to the 
appropriate modes of proceeding in cases of 
this nature, it seems to me, that the order 
of the district comrt, directing the sheriff 
and his deputy to deliver up the property, 
might involve them in some embarrassment 
and a double responsibility, which might 
be avoided by a somewhat different pro- 
cedure. I imderstand, indeed, that already 
an injunction has gone against the plain- 
tiffs in the various suits in the state court 
referred to in the petition. But as it is nei- 
ther suggested, nor stated upon the case ad- 
journed into this com-t, no notice of it can 
be here judicially taken. But this much I 
may say, that if such an injunction has been 
awarded, it is not competent for the credit- 
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ors to take a single step La their suits in the 
state court, unless under the direction and 
order of the district court; for otherwise it 
would be a breach of the Injunction. 

The answers which I shall du-ect to be 
sent to the distiict court, upon the adjourned 
questions, are as follows:— as to the first 
question. It is the opinion of this court, (1). 
That an attachment of property under mesne 
process bona fide made before a petition filed 
in bankruptcy by the debtor, is not a lien or 
security upon the property, (although valid 
by the laws of New Hampshire), which is 
within the true intendment of the proviso 
of the second section of the bania-upt act 
of [August 19,] 1841, [5 Stat. 442,] c. 9. (2). 
If it were, it would not entitle the creditor 
to proceed to a judgment in the suit, in which 
the attachment is made, if the debtors have, 
pending the proceedings, become bankrupts 
under the act, and have, pending the pro- 
ceedings, lawfully and bona fide obtained 
their certificates of discharge from their 
debts, provable under the bankruptcy, and 
the same is pleaded as a bar to further pro- 
ceedings in the suits. 

As to the second question. It is the opin- 
ion of this court, that, in the present state 
of the proceedings and pleadings in the suits 
pending in the state eom-t, as stated in the 
petition, justice does not at present requu-e, 
that an injunction or order should be award- 
ed by the disti-ict com-t, directing the peti- 
tioners to deliver up the property attached, 
to the assignee of the bankrupts; and if, as 
suggested, such an injunction or order has 
been awarded by the district court, it ought 
to be modified, so far as to permit the s.ame 
property to remain in the hands of the pe- 
titioners, until the further order of the dis- 
trict court, and to await the final action 
of the state court in the said suits. And 
that in case the stale court, not con- 
testing, but admitting, that the discharge 
of the bankrupts was obtained bona fide and 
without fraud, and ars such is valid as a dis- 
charge from the debts provable under the 
bankruptcy, should nevertheless proceed to 
award judgment for the plaintiffs in the said 
sfuits for their debts so provable, on accoxmt 
of such attachments therein, then that such 
judgment ouglit to be treated as a nullity by 
tlie district court, and as not binding therein. 
And that, therefore, it will become the duty 
of the district court', upon the petition and 
application of the assignee of the bankrupts 
therefor, to direct an injunction to the plain- 
tiffs in such suit^ respectively, (if such in- 
junction has not already issued,) prohibiting 
tliera respectively from levying any execu- 
tions on the said judgments, or any of them, 
upon the property attached in the said suits; 
and at the same time to direct an injunction 
to the petitioners, prohibiting them or either of 
them from proceeding to levy the same exe- 
cutions on the property so attached, or any 
part thereof, but to deliver up the same 
forthwith to tlie assignee of the said bank- 



rupts, to be distx-ibuted as a part of the as- 
sets of the said bankrupts. And if any of 
the said executions shall have been by them 
levied upon the said property attached, then 
to pay the moneys raised thereby into the 
said district court. And in case of the dis- 
obedience of such order or injunction by the 
said plaintiffs, or the petitioners, then the 
district court ought to proceed to enforce 
obedience thereto, as in other cases of the 
violation of injimctions. 

[NOTE. Reversed by the supreme court in 
Peek V. Jenness, 7 How. [48 IT. S.] C12, on the 
ground that the attachment constituted a lien, 
within section 2 of the act of 1841, preserving 
all liens which may he valid by the laws of the 
state respectively.] 
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BELLOWS V. HALLO WELL & AUGUSTA 
BANK. 

[2 Mason, 31.] ^ 

Circuit Court, D. Massachusetts. May Term, 
1819. 

Tkial — Special Veudict — Ambiguity — CoitrtuiA- 
Tioxs — Expiration of CnARTER— Contintation 
— New Chaiiter — Obligatioks op Old Coupo- 

KATIOX. 

1. Where a special verdict is imperfect by 
reason of ambiguity or uncertainty, so that the 
court cannot say for which party judgment 
ought to be given, a venire de novo ought to be 
awarded. Aliter where the plaintifE has only 
stated a defective title or case. 

[Cited in Garland v. Davis, 4 How. (45 U. 
S.) 147. See, also, U. S. v. Collier, Case No. 
14,833; Graham v. Bayne, 18 How. (59 
U. S.) GO; Suydam v. Williamson, 20 How. 
(61 U. S.) 427.] 

2. Where a new bank was incorporated with 
the same name as an old bank, whose charter 
was expiring, the new banlc is not responsible 
for the notes of the old bank, although the ma- 
jor part of the stockholders may be the same in 
each bank. 

[See Bank of U. S. v. Lyman, Case No. 924.] 

3. Whether a charter be a continuation of an 
old corporation, or the creation of a new cor- 
poration, must#3e decided, not by the persons 
who are stockholders, but by the legislative in- 
tent in the act of incorporation. 

4. The cliarter granted by the Massachusetts 
act of 23d of June, 1832, c. 47, to the Hallo well 
and Augusta Bank, is not a continuation of the 
old corporation of that name. 

5. The mere receipt by the officers of a„new 
bank, of the bills of an old bank of the same 
name, and paying out the same bills, does not 
make the new bank responsible to pay all the 
bills of the old bank. 

[Error to the district court of the United 
States for the district of Maine.] 

At law. This was a writ of error upon a 
judgment of the district court of ilaino, in 
an action of assumpsit, brought by the plain- 
tiff to recover of the defendants the amount 
of certain promissory notes Issued by the 
Hallowell & Augusta Bank. The facts ap- 
pear from the following special verdict, giv- 
en in the district court, [unreported,] upon 

^ [Reported by William P. Mason, Esq.] 
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whicli judgment was rendered for the de- 
fendants. 

Tlie jin*y find speciaDy the following facts, 
viz: That the hills or notes mentioned in 
the schedule annexed to the writ were duly 
issued hy the president, directors and com- 
pany of the late Hallowell & Augusta Bank, 
which was incorporated on the sixth day of 
March, A, D. 1804, the act of incorporation 
of which bank is hy consent of parties made 
a part of this verdict; that on the 23d day 
of June, A. D, 1812, the defendants were 
dxily incorporated as a banking company; the 
act of incorporation thereof is by consent of 
parties made a part of this verdict; that the 
bills or notes mentioned in the schedule an- 
nexed to the writ came lawfully into the 
hands of the plaintiff, and that he was tbe 
lawful owner and bearer thereof at the time 
of the commencement of this suit; that the 
payment of the same biUs or notes was de- 
manded by Edward Oxnard, the plaintiff's 
agent, before the commencement of this suit; 
that from and after the organization of the 
defendants' bank under the aforesaid act of 
incorporation, imtil the thirtieth day of Sep- 
tember, A. D. 1814, the defendants, by their 
officers, received and issued the biUs of tht 
late Hallowell and Augusta Bank, and of 
other banks in good credit, without distinc- 
tion, paying them out on checks and loans in 
the same manner, as they did the biUs of 
tlielr own bank, and said other banks; that 
previous to the said thirtieth day of Septem- 
ber, A. D. 1814, the officers, viz. the cashier 
and several of the directox's of defendants' 
bank frequently, and as often as occasion 
required, declared to all persons presenting 
the bills of the late Hallowell and Augusta 
Bank for payment, at the banking house of 
defendants, that there was no distinction or 
diffei'ence between the biUs issued by the said 
late bank and those issued by defendants, 
that both were equally binding upon, and 
would be paid by defendants, that these dec- 
larations were made by sevei-al of the officers 
6t defendants at their banking house, and 
diuring the hours of business, but such officers 
were never specially authorized by any vote 
of the corporation to make such declarations, 
and there is no proof that the other directors 
or stockholders knew of such declarations; 
that in consequence of these declarations and 
doings of the defendants' agents as aforesaid, 
and the specific payments hereafter mention- 
ed, the bills of the said late bank, were, prior 
to the said thirtieth day of September, cur- 
rent and of equal value in the market and 
in the community with the bills issued by 
defendants; that the charter of said late 
bank expired in the month of October, A. D. 
1812, and was continued in existence for cer- 
tain purposes, by another act of the twenty- 
fom'th day of June, 1812, which by consent 
of parties is made a part of this verdict; that 
said late HaUowell and Augusta Bank con- 
tinued to pay specie for their bills up to the 
thu'tleth of September aforesaid; that when 
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application was made to the legislature of 
Massachusetts for the act of incorporation 
of the existing bank it was agreed to take 
the name of "The Hallowell and Augusta 
Bank." And that the reason assigned by the 
agents of petitioners therefor, was, that they 
wished to continue their former business, 
without interruption, but that reason was not 
assigned in the petition; that the president, 
cashier and board of directors, as far as the 
same was filled, of defendants' bank, were 
also the president, cashier and directors of 
the said late Hallowell and Augusta Bank, 
until the month of October, A. D. 1814; that 
from the month of October, A. D. 1812, to 
the month of October, 1814, the defendants' 
officers had knowledge that the bills of the 
said late bank, and of other banks as afore- 
said, had been received, paid out, and put 
into circulation in manner as aforesaid, hy 
the officers and agents; and that no vote or 
act of their corporation was passed or done, 
to express their dissent or disapprobation 
thereof until after that time; that there were 
no accounts kept in the "books of defend- 
ants' bank, between them and the late Hal- 
lowell and Augusta Bank, fi*om the month 
of October, 1812, to the month of October, 
1814;- nor were there any accounts kept with 
any other bank, except those arising from 
specie deposits; that some time between the 
month of October, A, D. 1813, and the month 
of January preceding, dividends of seventy 
five per cent, of the capital of the said lato 
Hallowell and Augusta Bank were made and 
paid over to the stockholders thereof; that 
on the eighth day of September, A. D. 1812, 
the following vote was passed by defendants, 
viz.: "To admit as associates of Benjamin 
J. Porter, Nathaniel Dummer, Thomas Agiy, 
in the HaUowell and Augusta Bank, incorpo- 
rated June twenty-third, A. D. 1812, all the 
stockholders in the old bank, to the amount 
of three quarters of the number of shares 
they severally hold therein, on their paying 
the sums required by the corporation." And 
that at the same time the defendants directed 
their cashier to inform the stockholders of 
tlie said late bank, that they were entitled to 
three-foxu'ths their number of shares in de- 
fendants' bank, on their paying in silver and 
gold, twenty-five dollars on each share on the 
first day of October then next, which was 
then paid, and the residue of said capital 
was paid in October 1st, 1813; that on the 
twenty-fifth day of November, 1814, the de- 
fendants passed the following vote, at a legal 
meeting of their du-ectors, viz.: "That the 
cashier be directed, as soon as may be, to call 
on such persons as are now indebted on note 
or otherwise to the Hallowell and Augusta 
Bank, incorporated March 6th, 1804, and re- 
quest them to renew their notes payable to 
tlie HalloweU and Augusta Bank, incorporat- 
ed June, 1812, and that on receiving the 
same, with good security to the satisfaction 
of the directors, the amount thereof be 
passed to the credit of the said old Hallowell 
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and Augusta Bank, in part payment for bills 
of said bank, taken up and paid by said in- 
stitution," the debt of the old to the present 
bank being sixty-five thousand dollars; that 
on the tenth day of December, 1814, the de- 
fendants passed the following vote, viz.— 
"Whereas, on the eighteenth day of July, now 
last past our president and directors did bor- 
row of William Bartlett, Esquire, of New- 
buryport, the sum of fifty thousand dollars, 
for our use and benefit, and did execute to 
said Bartlett a bond for the same sum, signed 
by them, to wit. Beniamin J. Porter, Na- 
thaniel Dummer, Thomas Agi-y, William H. 
Page, William Nichols, and Jeremiah Dum- 
mer, cashier, for and on behalf, and to the 
end, that said sum should be paid as speedily 
as possible; voted, that we do consent and 
agi'ee to said bond, given as aforesaid, and 
confirm and fully ratify the transaction, and 
make the debt our own, and that om* presi- 
dent and directors are hereby authorized and 
directed to pay and discharge the aforesaid 
debt, and any interest due thereon, out of 
the funds and property of om* said corpora- 
tion, as soon as the same may be convenient- 
ly done;" that the articles of the by-laws of 
defendants, which are hereto annexed were 
duly passed and enacted; and that the same, 
by consent of parties, are a part of this ver- 
dict; that at the time the defendants' bank 
was organized and went into operation, viz. 
in October, 1812, several persons were stock- 
holders, who never had any interest in the 
old bank; that during the charter of the old 
bank, and its continuance by virtue of the 
act of twenty-fourth June, 1812, the books, 
accounts, funds and transactions of said cor- 
poration were kept separate and distinct, in 
all respects, from those of defendants' bank, 
excepting so far as the contrary may appear 
from the facts herein found. But the busi- 
ness of both banks was transacted in the 
same building for two years, and afterwards 
the business of the old bank was done in a 
separate building, and in a difEerent part of 
the town. [Judgment afai-med.] 

Davis, Sol. Gen., for plaintiff. 

Tlie object of this suit is to enforce pay- 
ment by the defendants of the bills of the 
former bank. 

1st. The present bank is nothing more than 
n reincorporation of the former bank, and is 
therefore by law entitled to the privileges 
^uid liable for the debts of the former corpo- 
ration. This corporation is different in its 
nature and objects from the ancient corpo- 
rations which have been the subjects of ju- 
dicial investigation, and in relation to which 
the rules of law have been settled, such are 
all that Blackstone mentions. There is lit- 
tle resemblance between a corporation of a 
town, city, or of the ancient spiritual and 
eleomosynaiy corporations, and one estab- 
lished for commercial or monied objects; the 
exercise of the corporate franchise is wholly 
different, as will appear from a further ex- 



amination; indeed as stated by Chief Justice 
Marshall, in a former ease, "the qualities and 
disabilities of ancient corporations, are not 
to be ascribed to such a corporation as this, 
these are precisely what the act of incorpo- 
ration makes them." 

The first difficulty that we may be sup- 
posed to meet from an inspection of the sev- 
eral acts referred to in the verdict is, that 
there were supposed to exist two incorpom- 
tions, for the same objects, at the same time: 
this difficulty is easily sm-mounted. By the 
act of the year ISOi, the old bank expired 
October 1st, 1S12. By the act of the year 
1812, the present hunk, was to commence on 
that day, and the first instalment to be then 
paid. By the act of the 24th of June, 1812, 
the old bank was in fact dissolved after the 
1st of October, 1812. Its powers as a bank 
then ceased, and it was continued for special 
and necessary purposes only. When there 
is an existing, acting corporation, another 
cannot be created, with the same powei"s and 
co-extensive jmisdiction. But when the end 
or purpose for which an institution is created 
ceases, the institution ceases. 

Smith's Case, [King v. Mayor of London,] 
12 Mod. 10. The mutilated relict of the old 
corporation was no bar to the new one. All 
the charters granted recently in England are 
confii'mations of old charters, when the old 
corporations were dead. In the case of King 
V. Pasmore, 3 Term R. 199, the incorporation 
was granted to new corporatoi-s, but it was 
held to be the same corporation if accepted. 
The old corporations were revived, resus- 
citated by the new charters, yet they were 
considered to be successors and the same, 
for certain purposes, for rights and liabilities. 
In the case now before the com't a new in- 
corporation was prayed for, obtained and ac- 
cepted, with the same name and the same 
corpox'ators, so far as they are mentioned; 
and the reason assigned is, to continue their 
business without interruption. This new 
bank was to go into operation on the day the 
old bank ceased, and. the first instalment to 
be paid on the first of October. 1812, at the 
same place, in the same building, and for the 
same objects; and witli a special provision, 
that the directors of the old bank might be 
directors of the new one. The president and 
cashier were the same in both banks, and the 
defendants shew by their corporate acts, that 
they considered themselves as successors of 
the old bank. All the stockholders of the 
old bank were admitted, by a corporate act, 
to be stockholders of the new bank; and this 
before the new bank went into operation. 
There was a vote directing the cashier to 
notify the stockholders of the old bank that 
they were entitled to three quarters of tlie 
number of shares in the new bank, and the 
capital of the old bank was divided soon 
after the new bank was organized. By a 
vote of the directoi*s of the new bank, the 
debts of the old bank were called in. and 
made payable to the new bank- 
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From this view of the facts it seems clear, 
that both the legislature, and the corpora- 
tion itself, considered that the new bank was 
successor to the old, and that it is a mere re- 
vival or reincoi-poration of the old bank. It 
follows as a clear principle of law that they 
are liable for the debts as well as entitled to 
tlie franchises of the old corporation.— Jfayor, 
otc, of Colchester v. Seaber, 3 Burrows, 
1866. In Luttrel's Case, 4 Coke, 87, it is 
said, a corporation having franchises, &c. by 
grant, and afterwards incorporated by an- 
other name, the new body will enjoy all the 
franchises and hereditaments of the old one. 
2d. There appears sufficient matter in the 
special verdict to raise a presumption in law, 
that the defendants assumed the payment of 
the bills of the former bank. It shall be 
presumed from the facts already stated, viz. 
then* acceptance of the new charter— their 
taking a transfer of all the propeity— their 
tailing the funds, and debts, and stock of the 
old bank— tlieir actually paying Bartlett's 
debt, which was for the old bank— and their 
crediting the old bank with the interest of 
that debt— their taking the bills of the old 
bank and putting them into circulation after 
the first of October, 1812— and this they did 
in their capacity of officers of the new bank, 
iind they are estopped from saying that they 
did it as officers of the old bank, because the 
law of the 26th June prohibited this under 
severe penalties. By an express article in 
the charter, all bills issued from the bank, 
signed by the president, shall be binding on 
the bank. The declarations of their agents 
in the discharge of corporate duties, express 
the same. The declarations of the cashier 
and directors as often as occasion required 
made at the banking house of the defend- 
ants, during business hours, to all persons 
presenting the old bills for payment, that 
both, bills were equally binding on the new 
bank, in consequence of which declarations 
of ihe agents of the defendants, the old bills 
were current. The officers of the bank were, 
from the natm-e of the corporation, legal 
agents of the corporation for aU their trans- 
actions, and there can be no doubt that these 
transactions were within tlie scope of theh" 
jigency. It appears also from the verdict, 
that the defendants were acquainted with 
these declarations of their agents, and there- 
fore assented to them. This knowledge of 
the defendants appears also from the by- 
laws. The statement and representation of 
an agent within the scope of his authority, are 
■evidence against the principal and equal to 
his own act. Phil. By. 73.- In the case of 
agents of corporations, it shall be intended 
that they act by deed when done. 2 Bac. 
Abr. p. 13. "When the acts of the agent of a 
bank have been sanctioned by his principals, 
and his contracts performed, it caixies the 
highest evidence, that he was lawfully au- 
thorized. Rex V. Bigg, 3 P. TVms. 419. A 
third person cannot produce the evidence 
that he was authorized, the provisions of the 



charter concern only the corporation, if they 
do not conform to their rules, it cannot de- 
prive third persons of their rights. Persons 
doing business at the bank, are not bound to 
enquire whether. the corporation act accord- 
ing to their own laws, if they exceed their 
powers they are answerable to the corpora- 
tion, third persons, strangers, are not to be 
deceived and to suffer for the ftaud of the 
corporation's agents. The rule of law is, 
that if one of two innocent persons must 
suffer, by the fraud of a third person, it shall 
be that one who put it in the power of the 
third person to commit the fraud. The con- 
fessions of individual members of a corpora- 
tion, when made in the exercise of corporate 
duties, may be received in evidence. Hart- 
ford Bank v. Hart, 3 Day, 493. If a man 
pays money with a full knowledge of all the 
facts, he cannot recover it back. All the ne- 
gotiations of these officers, prior to September, 
1814, have been sanctioned by the defend- 
ants; and can the new bank recover back 
the money paid for then: old bills, prior to 
that time? It appears in the case ,of Beatty 
V. Marine Ins. Co., 2 Johns. 114, that if the 
sea-etary had stated the loss to the number 
of officers required by the act to agi-ee to pay 
it, they would have been held to pay, yet this 
was altogether a verbal arrangement, but 
within the agency of the officers of the cor- 
poration. When a reasonable expectation is 
excited, this of itself is a good consideration 
for a promise— but in this case there was a 
valuable consideration for the promise or lia- 
biUty to pay the old bills, viz. the profits aris- 
ing from the discounts as valued hy the de- 
fendants on putting their notes into circula- 
tion. 

Wm. Sullivan, for defendants. 

This is assumpsit for money had and re- 
ceived to the iise°of the plaintiff; and to sup- 
port his declaration, the plaintiff exhibits bills 
dated at various times, from January 6th, 
1806, to August 15th, 1812. And the ques- 
tion is, whether these bills were the promises, 
either express or impUed, of the bank incor- 
porated on the 23d day of Jxme, 1812. The 
special verdict finds that the bills were issued 
by the bank which was incorporated March 
6th, 1804; the charter of which expired on 
the first Mondajf of October, 1812. It does 
not appear that the bills declared on were 
ever in the bank now sued; or that the plain- 
tiff possessed them xmtil the commencement 
of his action. It consequently does not ap- 
pear that the new bank ever issued these ' 
bills in any way. The question then arises 
whether these banks were so fai- one and the 
same, that the promissory notes of the one 
are to be deemed and taken to be the promis- 
sory notes of the otha-. .If so, it must be 
either because the charter of the new bank 
makes the new bank responsible for the bills 
of the old bank, or because some act has been 
done! by the new bank whereby it is bound 
to pay all the bills issued by the old bank. 
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It is not pi-etended that there is any express 
provision in the act of incorporation, -where- 
by the new banli is made responsible for the 
debts of the old bank; but it is said that the 
new bank is but a reincorporation of the old 
one. In 1812, the charters of many of the 
banks in Massachusetts expired, and in the 
same year now institutions were incorporated, 
many of which took the names of those 
wh\-h had ceased to exist. This new bank 
was incorporated in June, 1812; but the char- 
ter of the old did not expire until October of 
the same year; and was then continued, for 
certain purposes, by an act passed by the leg- 
islature, in the month of June previous. 
There wore stockholders in the new bank 
who had no interest in the old bank. The 
books, accounts, funds and transactions of 
the two banks were left entirely distinct, and 
the business of the two banks for a part of 
the time transacted in different buildings and 
at different parts of the town. If the argu- 
ment of the plaintiff's counsel is correct, then 
there is one institution having two distinct 
charters, expressing different pm-poses, to ex- 
pire at different periods, having different cor- 
porators, different funds, and alike only in 
its officers. 

Secondly. Has the new bank done any act 
whereby it has become liable to pay all the 
bills issued by the old bank, remaining un- 
paid. A corporation is a creature of the law 
—it has no power but that which its act of in- 
corporation confers. A bank is an associa- 
tion of individuals, acting under certain cor- 
porate powers, who become interested in the 
capital stock according to an established 
ratio. They agree that the stock thus jointly 
owned, shall be managed according to the 
provisions of the charter, and the by-laws 
which the corporation see fit to adopt. The 
usual modes of making contracts are by seal, 
by note, and by making a promise in writing 
signed by the president and cashier. And a 
corporation cannot contract .in any other 
mode. King v. Chipping Norton. 5 East, 239; 
1 Bl. Comm. 475; 6 Yin. Abr. 2G8, 292, 287; 
3 Salk. 103; 1 Kyd, Corp. 449, 259. The 
promises declared on ax-e not made in either 
of these ways, supposing the corporations to 
be distinct. An opinion given by the officers 
of the bank, or their assurances, are not acts 
of the corporation and are not binding upon 
it. Beatty v. Marine Ins. Co., 2 Johns. 114; 
Head v. Providence Ins. Co., 2 Cranch, [G U. 
S.] 16G; 1 Kyd, Corp. 261; Rex v. Bigg, 3 P. 
Wras. 419; King v. Pasmore, 3 Term R. 199, 
241. If they could in. any manner be con- 
sidered as promises, they were made without 
a consideration, and on tliat account void. 
They were also promises to pay the debts of 
another corporation, and therefore within the 
statute of frauds. It must be proved by some 
vote, or other legal act of the corporators, 
that they meant to adopt these bills as their 
own. The officers of the corporation can only 
act in conformity to the authority given them; 
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and if they did issue these notes with a vi<'w 
to have them considered as their own notes, 
this would not bind the corporation, unless it 
could be shown that authority either express 
or implied was given to these officers, by the 
corporation, so to do. 



STORY, Circuit Justice. Tf the special 
verdict in this case be imperfect, by reason 
of uny ambiguity, or uncertainty, so that the 
court cannot say for which party judgment 
ought to be given, the judgment of the dis- 
trict court ought to be reversed, and a venire 
facias de novo awarded for a new trial at 
the bar of this court Bex v. Hayes, 2 Ld. 
Baym. 151S; Rex v. Huggins. Id. 1574, 2 
Strange, SS2; Rex v. Woodfall, 5 Burrows, 
2661; Goodtitle v. Jones, 7 Term R. 47; Bird 
V. Appleton. 1 East, 111, note a; Gibson v. 
Hunter, 2 H. Bl. 187; Town of Shrewsbury 
v. Kynaston, 7 Brown, Pari. Cas. 396, 2 
Strange, 1051. But if the verdict be not 
ambiguous or uncertain in itself, but tlie 
plaintiff has stated a defective case or a 
defective tiUe, then the judgment ought to bfr 
for the defendants, and a venire de novo 
ought not to be granted. Bentley v. Smith, 
3 Smitli, J. P. (Eng.) 17. We cannot say up- 
on this verdict that there is any ambiguity 
or uncertainty in the facts found; the defect, 
if any, (which wiU presently be considered,) 
is in the title set up by the plaintiff for a 
recovery. We are driven therefore to con- 
sider the sufficiency of that titie, as it stands 
upon the record. 

The plaintiff contends for a reversal of 
the judgment, in the first place, because the 
notes in question were made by, and are ob- 
ligatory upon, the defendants in their cor- 
porate capacity. If this ground fail him, he 
next contends that the defendants have 
adopted and made the notes their own by 
the declaration and conduct of their officers. 
If this position cannot be sustained, he con- 
tends in the last place, that the defendants 
have the funds of the old bank in their 
posses'sion appropriated to the payment of 
the notes of the old bank, and that the plain- 
tiff, as holder of the notes now in question, 
is entitled to so much of these funds as 
equals the amount of his notes, as money 
had and received to Ms use. 

The first ground rests on the suggestion 
that the old banlc and new bank are the 
same corporation, the new charter being but 
a reincorporation or rather a continuation of 
the charter of the old bank, which would 
otherwise have expired by its own limita- 
tion. If the premises were well founded, 
the conclusion w^ould certainly follow, that 
the new banlc is liable for. the debts of the 
old bank. Mayor, etc., of Colchester v. Sea- 
ber, 3 Burrows, 18CG; Scarborough v. Butler, 
3 Lev. 237; Rex v. Pasmore, 3 Term, B. 199; 
Luttrel's Case, 4 Coke, 87. But we are called 
upon to admit these premises, not upon the- 
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plaia and positive enactments of tlie statute 
incorporating tlie new bank, but upon the 
collateral facts, tliat the names of both cor- 
porations are the same, the officers are the 
same, and a majority of the stockholders are 
the same; and that the business of the old 
bank was for a time done, and its debts 
paid, by the new bank. It is certainly true 
that a corporation may retain its personal 
identity, although its members are perpet- 
ually changing; for it is its artificial char- 
acter, powers and franchises, and not the 
natural character of its members, which con- 
stitute that identity. And for the same rea- 
son corporations may be different, although 
the names, the officers, and the members of 
each are the same. An insurance company 
■composed of the same natui-al persons and 
officers, and with the same name as an exist- 
ing incorporated bank, would still be a dif- 
ferent corporation from the bank. The sim- 
ilarity of name, of officers, or of members, 
•or even of objects, cannot then, per se, es- 
tablish the identity of corporations created 
iit different times, by different charters, and 
having a distinct independent being. And 
•one corporation may transact the business 
and pay the debts of another corporation 
without thereby merging in the latter its 
■distinct corporate existence. There is indeed 
a repugnancy in the statement of the propo- 
sition that two corporations are in point of 
law the same, for it would at the same time 
•establish that there is but one corporation. 

To ascertain whether a charter create a 
new corporation, or merely continue the ex- 
istence of an old one, we must look to its 
terms and give them a construction consist- 
•ent with the legislative intent and the in- 
tent of the corporators. In the present case, 
the charter of the old bank was granted by 
the act of the 6th of March, 1804, and was to 
•continue from the first Monday of October, 
then next ensuing, watil the expiration of 
•eight years. 3 Mass. Gen. Laws, 206. Its 
existence was therefore limited to the first 
Monday of October, 1812; and by an act of 
the 24th of June, 1812, c. 57, all banks incor- 
poi-ated under the authority of the common- 
wealth, whose corporate powers were lim- 
ited by law to or at any time before the last 
day of October then next ensuing, were au- 
thorized to continue corporations until the 
first Monday of October, 1816, and no longer, 
for the sole purpose of enabling such banks 
gradually to settle their concei*ns and divide 
their capital stock. And the act contains an 
■express prohibition of their acting as cor- 
porations for banking generally. This cer- 
tainly shews a determination on the part 
of the legislatm'e not to renew or to pei-pet- 
uate the existence of any of the banks 
within the pm-view of the act; and among 
these the old bank was unquestionably in- 
cluded. The charter of the new bank was 
gi-anted by an act of the 23d of June, 1812, 
c. 47, while the old bank was in existence. 
It does not pm-port upon its face to- he a 



grant to an existing corporation, but to pri- 
vate individuals. Its capital stock is less 
by $50,000 than that of the old bank. The 
Steele is to be held, not by the stockholders 
of the old bank, but by certain persons 
named in the act, and their associates and 
assigns. The act refers also to the old bank, 
as an existing corporation, and declares, not 
that the directors of the old bank shall be 
the directors of the new, but that "any di- 
rector of the Hallowell and Augusta Bank, 
now existing, may be eligible as a director 
of the bank hereby established." It fm-ther 
declares that the new bank may take, re- 
ceive and hold, by assignment, any mort- 
gages held by the old bank "which may be 
assigned and taken by agreement between 
the two corporations." This clause affords 
abundant evidence that the new charter was 
not granted to the old corporation, for it 
contemplates assignments of mortgages be- 
tween the two banks as distinct corporations; 
and it would be utterly absurd to say that a 
corporation might conti-act with, or make 
conveyances to, itself. Upon the very face 
of the charter, then, enough appears to shew, 
that the legislature contemplated the erection 
of a new corporation. And if the language 
had not been so express, the same must have 
been the conclusion of law; for every char- 
ter must be taken to be a grant of a new 
corporation, unless it be granted to an ex- 
isting corporation. If indeed the new char- 
ter had been gi*anted to the old bank, it 
would not have been binding until it was 
accepted by it; and there is not the least 
pretence to say upon this record, that the 
old bank ever accepted the new charter, or 
could by law have claimed it as a grant in 
its corporate capacit3\ There is then an 
end of the argument raised on the first point. 
And the second point is upon this record 
equally untenable. For assuming that the 
declarations of the officers of the bank in 
respect to matters within the scope of their 
duty will bind the corporation, it is not 
found, and certainly cannot be intended upon 
this special verdict, that such declarations 
were within the scope of their duty, or werq 
made with reference" to the identical notes now 
in question. Much less is it found as a fact, 
(which is necessary to the legal inference,) 
that the notes in question were adopted by 
the new bank and issued as its own. If it 
had been found, that the declarations were 
made in reference to these notes in partic- 
ular, and that such declarations were within 
the scope of the duty of the officers of the 
bank, there would have been some color to 
have awarded a venu-e de novo to have 
found the other fact. Or if the bank officers 
had actually issued these notes, as cash 
from the bank, in payment of checks or 
other dues, with the express declaration that 
they were good and binding on the bank, 
and that the bank would guarantee them, I 
am not prepared to say, that such declara- 
tions in reference to the notes held and 



BELMONT (Case No. 1,281) 



[3 Fed. Cas. page 1503 



issued by the bank would not be within the 
scope of the duty of the cashier, and would 
not bind the bank, so far, that if the notes 
turned out unproductive, the receiyer might 
maintain an action for money had and re- 
ceived against the bank, upon the ground 
that the bills were not, under such circum- 
stances, a good payment of such checks or 
other dues. But no facts are found in this 
special verdict that will enable us to arrive 
at such a conclusion. 

The third point wholly fails for want of 
facts to- sustain it; and it may therefore be 
at once dismissed. 

The questions in this cause have been dis 
cussed and decided in the supreme court of 
this state in another cause, (Wyman v. Hal- 
lo well & Augusta Bank, 14 Mass. 58;) and 
I may therefore be well saved a more minute 
examination of the principles applicable to 
them, since I entirely'' concur in that decision. 

Let the judgment be affirmed. 



Case No. 1,280. 

BELMONT V. LAWRENCE. 
[3 Blatchf. 119.]^ 

Circuit Court, S. D. New York. Dec. Term, 

1S53. 
CusTOJis Duties— ApriiAisAi, and Entht — ^XJxdek- 

YALrATIOS— PrXALTY. 

Where an invoice of quicksilver from Lon- 
don did not show that the article was the prod- 
uce of Spain, and its invoice value was raised, 
by appraisal, to its true value in the London 
market, and the collector imposed duty on the 
additional value, and a penalty for the under- 
valuation, and the importer had not proved or 
offered to prove, before the appraisers or the 
collector, that the quicksilver was the produce 
of Spain: Held, that the additional duties and 
the penalty were properly imposed and collect- 
ed, although the quicksilver was in fact the 
produce of Spain. 
[See Hertz v. Maxwell, Case No. 6,432; Mor- 
ris v. Maxwell, Id. 9,834; Eoller v. Mas- 
well, Id. 12,025; McCall v. Lawrence, Id. 
8,G72.3 

At law. This was a suit commenced in the 
supreme court of New York, [by August Bel- 
taont against Cornelius W. Lawrence,] and 
removed into tliis com-t by certiorari, to re- 
cover back an excess of duties exacted by the 
defendant, as collector of the port of New 
York. The plaintifC, in November, 1846, im- 
ported from London 500 bottles of quicksilver, 
invoiced there September 18th, 1845, at 3s. 
6i/4d. per pound. On appraisal at the custom- 
house, the price was raised to 4s. 6d. per 
pound, as the true value of the article in the 
London market An additional duty and pen- 
alty, amounting to $977.73, were paid Novem- 
ber 2Sth, 1S4G, under a protest, "that the value 
stated in the invoice is the true Spanish 
market value of the goods." A witness on 
the trial testified that the quicksilver was the 
produce of Spain. But no evidence was given 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



that that fact was made known to the ap- 
praisei-s or to the collector, (although it might 
reasonably have been inferred from the testi- 
mony of one of the appraisers that they un- 
derstood that the quicksilver was the produce 
of Spain), nor did the evidence show what 
was the market value of the article in Spain. 
[Judgment for defendant] 

Before NELSON, Circuit Justice, and 
BETTS, District Judge, 

BETTS, District Judge. The court cannot 
look beyond the proofs set forth in the case 
for facts governing the rights of the parties. 
The invoice gives no intimation that the arti- 
cle was the produce of Spain, nor does the 
plaintiff show that he proved it to be such 
to the appraisers, or offered to make such 
proof to them or to the collector. He is 
bound to show that that fact was within their 
knowledge, or that they refused to receive 
evidence of it, before they can be charged 
with having illegally appraised the goods and 
assessed tlie duties. Had it been proved be- 
fore them that the goods were the produce of 
Spain, the valuation would have been errone- 
ous, and the Imposition of extra duties un- 
justifiable. There is no proof before the court 
impeaching the justice of the appraisal, or the 
authority of the collector to impose and col- 
lect the additional duti<^. If the plaintiff is 
entitled to relief, it must be had by applica- 
tion to the treasm-y department Judgment 
for defendant 



Case No. 1,S81. 

BEKMONT V. TYSON. 

[3 Blatchf. 530;^ 36 Hunt, Mer. Mag. 202.] 

Circuit Court, S. D. New York. Sept. Term, 
1836.= 

Shipping— Charter Party— Coxstri'ction— Cus- 
tom — Arbitratiox. 

1. Where a vessel was chartered, by A. to B., 
to carry a full cargo of timber from Apalachi- 
cola to'Liverpool, at a specified freight per load 
of so many feet, payable at Liverpool, with a 
stipulated demurrage for detention, and it ap- 
peared that she took on hoard, in the harbor of 
Apalachicola, all she could safely take, in view 
of her draft of water, and then went outside to 
a proper place to complete her loading, she 
drawing, when fully laden, from two to three 
feet more water than the greatest depth on the 
bar, and the charterer claimed that he was not 
bound to put on board any cargo outside: Edd, 
that the charterer was chargeable with knowl- 
edge of the tonnage and draft of water of the 
vessel, and of the state of the harbor; that the 
parties must be presumed to have understood 
that the vessel was to go outside to finish her 
loading; and that the charterer was liable for 
the stipulated demurrage, while the vessel was 
detained outside, waiting for cargo. 

[Cited in Isaksson v. Williams, 26 Fed. 645. 
See, also, Thornton v. Carson, 7 Craneh, 
(11 U. S.) 596.] 

2. Seld, also, that the charterer was liable- 
to pay, at Liverpool, the stipulated freight, 

^ [Reported by Samuel Blatchford, Esq., and 
h.^re reprinted by permission.] 
^ [Affirming Case No. 14,316.] 
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without reference to any custom there, as to 
deducting for defective pieces of timher. 

3, EcM, also, that an arbitration entered into, 
at Liverpool, between the cousignee of the ves- 
sel and the consignee of the cargo, as to the 
rule of. measurement of the timber, which re- 
sulted in an award in favor of the charterer, 
was not binding upon the charterer, and thal^ 
therefore, it could not bind the owner of the 
vessel. 

[EiTor to the disti-ict court of the United 
States for the southern district of New 
Tork.] 

At law. This was a writ of error to the 
disti-ict court. [T^'^jlliam] Tj'son brought a 
suit in that court against [August] Belmont, 
who was consul of the emperor of Austi'ia, 
to recover damages for the breach of a char- 
ter-party, made at New York, January 31st, 
1848, by whicli the ship Probus was chartered 
by Tyson to Belmont, for a voyage from New 
York to Apaladiicola, and thence to Liver- 
pool. The charter was of the whole of tlie 
vessel. By it, Belmont agreed to fm-nish lier 
with a full cargo of timber, one half of the 
cargo to consist of spars 64 to 80 feet long, 
23 to 31 inches diameter at the butt, and 15 
to 20 inches diameter at top; the other 
half to consist of square timber, 25 to 50 
long, and 12 to IS diameter, and deck plank, 
with tlie necessary quantity of small pieces 
for stowage, consisting of pine, oak, and 
cedar. Belmont guaranteed that the whole of 
the cargo should be ready in Apalachicola on 
the arrival of the vessel, and that it should 
be sent to the vessel as fast as the captain 
might require, and the state of the weather 
might aUow; and, in case the vessel was 
longer detained, Belmont agreed to pay de- 
murrage, at the rate of 100 Spanish milled 
dollars per day, for every day's detention, 
which should happen by his fault, or that 
of his agent. The freight was to be eighty 
shillings, British sterling, per load of fifty 
feet, string measurement, with five per cent, 
primage, payable immediately on the landing 
of the timber. At the trial, before Betts, 
District Judge, 'in February, 1852, the jury 
found a verdict for the plaintiff for §7,484 24. 
CTyson v. Belmont, Case No. 14,316.] The 
breaches alleged were the failure to have the 
cai'go ready at Apalachicola; the failure to 
furnish a full cargo; and the detention of 
the vessel eighteen days at Apalachicola, 
waiting for cargo. Aiter judgment, Belmont 
sued out a writ of error from this com*t. [Af- 
firmed.] 

[For proceedings on motion to amend the 
action by changing its form from debt to 
covenant, and to amend the declaration by 
striking out the name of Jans 0. De Vries as 
plaintiff, see Case No. 14,315a.] 

Daniel Lord and Jeremiah Larocque, for 
plaintiff. 
Francis B. Cutting, for defendant. 

NELSON, Circuit Justice, I. One of the 
principal questions arising 'n this case is, 
whether or not, according to the true inter- 



pretation of the charter-party, the charterer 
was bound to furnish cargo for the vessel 
outside of the west pass into the harbor of 
Apalachicola? The judge charged that, if the 
jury found that the vessel was as deep as 
it was prudent to load her inside of the pass, 
and that the master went to a proper place 
outside in order to complete the lading, the 
parties must be presumed to have understood 
that the vessel was to go outside to finish 
loading, as, upon the contract, she was to 
have a fuU cargo. The two entrances into 
the harbor are called the east and west pass- 
es. The east pass will enable vessels to enter 
drawing some sixteen feet of water; the west 
those drawing about thh-teen. The ship, in 
this case, entered the east pass, anchored, 
and took in timber until she drew the sixteen 
feet, and thea passed out, and 'anchored at 
the mouth of the west pass, to complete her 
cargo. When fully laden, she drew from 
eighteen to nineteen feet of water. 

It is insisted, on the part of the charterer, 
that he was not bound to furnish cargo be- 
yond the quantity which the vessel could 
receive within the passes, and get safely 
out to sea. The Qwner claims, however, that 
he was entitled to have a full cargo, and that 
the charterer was bound to fm-nish outside 
the remainder necessary to complete it; and 
this upon the principle, that the charterer 
must be presumed to have known the size 
and character of the ship, and the state of 
the harbor at the place of loading, and that 
a full cargo could not be put on board unless 
a part of it were to be taken in outside of 
the passes. There is some evidence in the 
case that this is the custom in the instance 
of large ships receiving cargo at that port. 
The evidence, however, is slight, and the case 
in the coui't below was not put upon that 
groxmd. The voyage was from Apalachicola 
to Liverpool, with a cargo of timber partic- 
ulai'ly specified. The whole ship was char- 
tei-ed, the fi-eight to be eighty shillings ster- 
ling per load. The owner tvas, therefore, 
deeply interested in having a full cargo; and, 
if the charterer .is chargeable with a knowl- 
edge of the tonnage and draft of water of 
the ship, and of the state of the harbor, as 
I am inclined to think he is, then, as he 
stipulated to supply a full cai-go, it seems 
to me that the ruling of the com't below ^^ as 
right, and according to the fair intent and 
meaning of the charter-party. The full car- 
go was, in point of fact, delivered outside 
of the west pass— that is, the cargo was com- 
pleted at that place. It is claimed, however, 
on the part of the shipper, that this was upon 
condition of waiving any claim for demur- 
rage, which is denied by the master. 

II. The next material question in the caso 
is, whether or not an arbitration between the 
consignees of the ship and those of the car- 
go at Liverpool, in respect to the measm-e- 
ment of the timber, is binding upon the own- 
er of the vessel. The consignees of the cargo 
claimed that, according to the custom of that 
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port, the freight was to be paid per load, 
solid measure — that is, defective pieces, on 
account of splits, sap and bark, were not to 
be counted— which made a difference in the 
froiglil, in this case, of over three thousand 
dollars. There was a deduction of one hun- 
dred and fifty loads' in conseq.uence of tliese 
defects. A dispute arose as to the measure- 
ment, Avhether it should be according to the 
rule at Apalachicola or that at Liverpool; 
and the consignees of the ship, and those of 
the cargo, referred the question, as above 
stated. The arbitrators decided in favor of 
the usage at LiveiTpool, and that the meas- 
uremcui; musi; De as between vendor ana 
vendee, in the case of a sale.- The reason- 
ableness of this usage, if it exists, is not very 
apparent. Certainly, the master or owner, 
in this case, "had no right to dictate as to the 
quality of the timber put on board. The car- 
go was- selected and delivered at the ship's 
taclile by the agent of the charterer. 3i]vcn 
if such a custom exists at Liverpool, as it 
respects the consignee of the cargo, I doubt 
if it can be regarded as a defence in a suit 
against the charterer for the freight. I can 
understand his contract in no other way 
than as stipulating to pay the eighty sliillings 
sterhng for every load of timber of such 
quality as he has delivered on board. This 
is, I think, the clear sense of it. According 
to the usage, as claimed at Liverpool, if the 
whole cargo which the shipper saw fit to 
ship, were there deemed not merchantable, 
no freight at all would be due or collectable. 
The question here, however, is as to the ef- 
fect of the arbitration. The com-t below held 
that it could not bind the charterer, and that, 
as the award must be mutual, it did not bind 
the owner. I am inclined to think this posi- 
tion sound. As I hold the true construction 
of the charter-party to be, that the charterer 
was bound to pay the freight at Liverpool 
according to the measurement at Apalaeliico- 
la, that is, without excluding bark, sap, or 
splits, I do not see that the consignee of the 
cargo had any power, in the absence of Bel- 
mont, to change it. If the award had been 
adverse to him, he might have repudiated it. 
If the consignee had paid higher freight 
than was stipulated for in the charter-party, 
clearly, he could not recover it of the consign- 
or-owner; and. if such higher freight had been 
paid after an arbitration, that would not, 
I thinlc, help the case. The same principle 
is also applicable to the consignee of the 
ship. Neither he nor the master had any 
power to change the contract of the owJiei'. 
So far as respects tlie authority of the con- 
signee of the ship in this cas'e, it may be, 
upon the facts, that the master, who was 
part owner, and was present, acting in the 
matter, though he did not sign the submis- 
sion, would be bound, and hence that the 
award would operate upon his interest. This 
branch of the case must, therefore, rest upon 
the position laid down by the court below, 
namely, that the award was void as it re- 



spected the rights of the charterer; and tliat, 
if so, it could not operate to bind the other 
party. 

There is another consideration that should 
be stated. If, as is asserted, it is the cus- 
tom at Liverpool to pay the freight accord- 
ing to the measurement at that port, and 
not at the port of shipment, the usage can 
prevail only in cases where such measm'e- 
ment is not inconsistent with the eonti'aet in 
the charter-party, or can prevail only as it 
rspects the implied engagement of the con- 
signee to pay the freight, leaving the obliga- 
tion of the s:hipper to stand upon his contract 
of affreightment; for, it would be difficult to 
admit that any custom or usage, however 
well settled, coidd be allowed to change his 
express agreement. In this view, the arbi- 
tration in the case may possibly be regarded 
as a mode of ascertaining the amount of 
freight to be paid by the consignee, leaving 
the conti-act in the charter-party unaffected, 
except so far as the payment of the freight 
at Liverpool may be taken in abatement of 
the amoimt due from the shipper. 

There are some minor points raised in the 
case, but, if the ruling of the court ca-n be 
maintained upon the two questions that I 
have noticed, I think the case free from dif- 
ficulty. These questions are somewhat em- 
barrassing, but, for the reasons stated, I am, 
as at present advised, inclined to concur in 
the disposition of tlie case by the com-t be- 
low, and. to affirm the judgment. 



BELMONT, (TYSON v.) See Cases Nos. 14,- 
315a and 14,316. 

BELSON, (SPEAR v.) See Case No. 13,223. 

BELT, (CONNOLLY v.) See Case No. 3,117. 



Case No. 1,283. 

BELT v. COOK. 

[3 Cranch, C. 0. 6G6.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1829. 

Contracts— Extha Wokk — Question fok Jurt. 

1. Extra work, done upon houses built by con- 
tract in writing, cannot be recovered of the 
owner, unless there was a separate contract be- 
tween the parties that such extra work shotild 
be done by the builder, and paid for by the 
owner; or unless the owner, while the houses 
were building, requested the builder to do the 
extra work, knowing that it was not compre- 
hended in the written contract, and that the 
cost of the houses would be thereby increased. 

2. The mere circumstance of the owner's 
knowing that the extra work was doing, and 
not objecting to it, does not raise a contract on 
his part to pay for it; but is evidence compe- 
tent to be given to the jury, tending to prove 
that there was an agreement that the extra 
work should be paid for by the owner. 

At law. Assumpsit [by James Belt against 
the executors of Thomas Cook] for extra 

* [Keported by Hon. William Cranch, Chief 
Judge.] 
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BEMIS, (AIKEN v.) 



work done upon two houses, under a writ- 
ten contract under seal. 

Upon tlie trial, THE COURT, at the prayer 
of Mr. Jones, for the defendants, instructed 
the jury, that the plaintifE is not entitled to 
recover upon the evidence aforesaid, for the 
work charged as extra work, over and above 
the sums specified in the said written con- 
tract, unless the jury should be satisfied, by 
tlie evidence, that there was a separate con- 
tract between the parties that such extra 
work should be done by the plaintiff, and 
paid for by the defendants' testator, over and 
above the sums stipulated in the aforesaid 
written contract. Or unless the said tes- 
tator, while the houses were building, re- 
■quu-ed or requested the plaintiff to do the 
said extra work, knowing that it was not com- 
prehended in the said written contract, and 
that the cost of the said houses would be 
thereby increased. And that the mere cir- 
cumstance of the said testator's knowing 
that the plaintiff was doing the said work, 
-and not objecting to it, if proved to the 
satisfaction of the jury, does not raise a con- 
tract on his part to pay for it, over and 
•above the sums stipulated in the said writ- 
ten contract; but is evidence competent to 
be given to the jm-y, towards satisfying them 
that there was an. agreement between the 
parties that the said extra work should be 
paid for by the testator. The defendants' 
•counsel cited Ellis v. Hamlen, 3 Taunt. 52; 
Starkie, Ev. pt. 4, p. 1002; and Yoimg v. 
Preston, 4 Cranch, [S U. S.] 239. 

Verdict for plaintiff, $216.61, and interest 
Motion for a new trial, — overruled,— and 
judgment. 



BELT v. PIOKERELL. See Case No. 3,117. 

3ELTON V. VALENTINE. See Case No. 1,- 
370. 

BELTZHOOVER, (LANE v.) See Case No. 
8,047. 



Case ITo. 1,283. 

BELTZHOOVER et al. v. STOCKTON et al. 
[4 Cranch, C. C. 695.] ^ 

Circuit Court, District of Columbia. March 

Term, 1836. 

Witness — Ixterest ix Result— Release. 

1. In an action on the ease, for negligence of 
the defendants' driver in running against the 
plaintiffs' stage-coach, the plaintiffs' driver is 
not a competent witness for the plaintiffs, with- 
•out their release. 

[See Jones v. The Phenix, Case No. 7,489; 
The William Harris, Id. 17,695; The For- 
titude, Id. 4,933; The Neptune, Id. 10,120; 
The Peytona, Id. 11,058; U. S. v. The 
Anna, Id. 14,458. Contra, Dunlop v. Mun- 
roe. Id. 4.167; Bank of Alexandria v. Mc- 
Crea, Id. 849; The Nymph, Id. 10,389; The 
Hudson, Id. 6,831.] 

2. A release, under the seal of one of the co- 
partners, is a sufficient release of a joint right 
of action. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



Action on the case, [by Beltzhoover & Co. 
against Stockton & Stokes,] for negligence of 
the defendants* driver in running against the 
plaintiffs' stage-coach. 

The driver of the plaintiffs' stage-coach was 
called as a witness for the plaintiffs. 

Mr. Key, for the defendant, objected that 
he was interested, because it is- yet to be as- 
certained which driver was in fault; and if 
it was the fault of the witness, the plaintiffs 
have a right of action against him for his 
negligence. 

But THE COURT (THRUSTON, Circuit 
Judge, not sitting) overruled the objection, 
and suffered the witness to be sworn and ex- 
amined. 

On the next day, however, (May 20, 1836.) 
the jm*y having been adjourned over, Mr. 
Key, for the defendant, to show that the wit- 
ness was incompetent, without a release from 
the plaintiffs, cited Starkie, Ev. pt. 4, p. 1732, 
note d, and the cases there referred to. 

Mr. Lee, conti-a. Starkie, Ev. pt. 4, pp. 747, 
1728; Case v. Reeve, 14 Johns, 82. 

THE COURT was satisfied that they had 
erred in admitting the witness, without a re- 
lease, to testify upon the point of negligence. 

Mr. Bradley, for the plaintiff, then offered 
a parol release, signed in the name of Beltz- 
hoover & Company by John Brown, one of 
the firm, without a seal; and cited Bulkeley 
V. Dayton, 14 Johns. 387. 

THE COURT said it is not a technical re- 
lease, and was not sufficient to restoi'e the 
competency of the witness. 

Mr. Bradley then offered a release imder 
the seal of the said John Brown, releasing 
all right of action of the firm against the wit- 
ness in relation to the transaction. 

IVIr. Key, contra. The authority in 14 Johns. 
387, only decides that one partner may re- 
lease the debts of the firm, not unliquidated 
damages. 

Mr. Bradley, in reply- One partner has 
power to release all the rights of the firm. 
6ow, Partn. 70, 77; Starkie, Ev. pt 4, p. 758, 
note. 

THE" COURT was of opinion, that the re- 
lease under the seal of one of the firm, stat- 
ing himself to be a partner, is a sufficient re- 
lease. THE COURT said that the witness 
(who had been examined yesterday, without 
a release), must be examined again, imless 
the defendants should waive the new ex- 
amination; which they did. 



Case Wo. 1,S84. 

BELUN V. WESTERN UNION TEL. CO. 

[The case reported under above title in 7 
Reporter, 710, is the same as Case No. 1,234.] 



BELVIDERE, The, (WILSON v.) See Case 
No. 17,790. 

BEMAN, (CADaiUS v.) See Case No. 2,281. 
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BEMIS, (BLAIR y.) See Case Xo. 1,484. 
BBMIS, (HODGE v.) See Case No. 6,557. 
BEMIS, (TAYLOE. v.) See Case No. 13,779. 



Case nSTo. 1,285. 

Ex parte BEN. 

[1 Oraneh, C. 0. 532.]^ 

Circuit Court, District of Columbia. April 
10, 1809. 

Enuoii, Writ of — Supersedeas. 

A writ of error is not a supersedeas, unless a 
copy of it be lodged for the adverse party in the 
clerk's office within the ten days. 

[At law. Habeas corpus by the negro Ben 
for discbarge fi'om the custody of the mar- 
shal of the Disti'ict of Columbia. Prisoner 
discharged.] 

Habeas corpus ad subjiciendum. The 
mittimus returned, was in the following 
form, Tiz.; "District of Columbia. County 
of Washington, ss. Whereas it is represent- 
ed by Sabret Seott to the subscriber, a jus- 
tice of the peaccy that his negro, Ben, has ran 
away from his service, and otherwise treated 
him ill, and fears that the said negro Ben 
will rim away again, and therefore prays a 
commitment for safe keeping: These are 
therefore to authorize and require you to re- 
ceive the said Ben, and him safe keep in yom' 
jail until his said master releases him there- 
from, or he be otherwise legally discharged. 
Given under my hand and seal this 23d day 
of March, 1809. (Signed.) John Ott (L. S.) 
The marshal of the District of Columbia." 

Mr. F. S. Key, for the prisoner, contended 
that he was free by the judgment of this 
com't, rendered on the 19th of June, 1807, and 
that the writ of error did not suspend the 
judgment. The citation was not served un- 
til January 12th, 1808. No copy of the writ 
of error was lodged in the office of the clerk, 
for the master, as required by the 23d sec- 
tion of the judiciary act of [September 24,] 
1789, (1 Stat. 73, [85.]) It was no super- 
sedeas to the execution, because no execu- 
tion could issue. The judgment of the court 
only ascertained the right of the negro to his 
freedom. The effect of the supersedeas is 
only to stay the execution, not to suspend the 
judgment. 

Mr. Jones, contra. The writ of error was 
left in the office within the ten days, viz., on 
the _22d of June, 1807, and while it remained 
there, no copy was necessary for the adverse 
party. 

THE COURT, then consisting of CRANCH, 
Chief Judge, and FITZHTJGH, Circuit Judge, 
being divided in opinion, the prisoner was 
remanded. 

But at June term, 1809, the prisoner was 
brought up again by habeas coi^pus, and the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



court being fuU he was discharged, THE. 
COURT (FITZHUGH, Circuit Judge, contra) 
being of opinion that the writ of error could 
not be served so as to be a supersedeas, un- 
less a copy thereof should be lodged in the 
clerk's office for the adverse party within, 
ten days after the judgment. 



Case ITo, 1,S86. 

BEN V. SCOTT. 

[1 Crunch, G. C. 330.] * 

Circuit Court, District of Columbia. Oct. 
Term, ISOG. 

Slavery — Petition for Freedom — Seccritt fok 

Wages. 

Upon a petition for freedom the court will 

not require the defendant to give security for 

the wages of the petitioner during the litigation. 

Ben had filed his petition for freedom, and 
a subpoena had issued to the defendant 
[Sabret Scott] to appear at next term, namely, 
December term, 1806. He now filed another 
petition, praying that the defendant may be 
summoned before the court to recognize not 
to carry the petitioner away, &c.; whereupon 
THE COURT ordered a subpoena returnable 
immediately, to answer to this petition; which 
the defendant obeyed, and gave the recog- 
nizance. 

Mr. P. S. Key, for the petitioner, contend- 
ed that the defendant ought to recognize to 
pay such sum as the court should adjudge 
him to pay to the petitioner for his seiwices 
from the time of exhibiting the petition tmtil 
judgment, in case the judgment should be in 
favor of the petitioner. 

But THE COURT refused; saying they 
had no jurisdiction in such a summary way 
to give damages, and they could not compel 
the defendant to assent to such a judgment. 

[NOTE. For subsequent proceedings in this- 
litigation, see Cases Nos. 1,287 and 1,288.] 



Case KTo. 1,S87. 

BEN V. SCOTT. 

[1 Cranch, G. G. 3Go.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Slavery — Petition for Freedom — CosTisnANOS 
— Practice. 
An affidavit is not necessary to continue negro 
petitions at the first term. 

[Petition for freedom by the negro Ben 
against Sabret Scott. Application for con- 
tinuance. Granted. 

[For prior proceedings in this litigation, 
and subsequent disposition of the ease, see 
Oases Nos. 1,286 and 1,288.] 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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CCase No. 1,289; BEN: 



THE COURT will not require in all cases 
an affidavit at the first term 'to continue 
cases of negro petitions. 

This cause was continued at the cost of 
the defendant, as the petitioner offered him- 
self ready for trial; and in general the court 
will not insist on a trial at the fii'st term, 
but if either party ofEers ready, it shall he 
continued at the cost of the party not ready. 
At the second term the court will require a 
trial unless good cause be shown on affidavit. 



Case 1^0, 1,S88. 

BEN V. SCOTT. 

[1 Cranch, 0. C. 407.] * 

Circuit Court, District of Columbia. June 
Term, 1807.= 

Slavery — Petitios for FitEUDOir — Issue. 

1. The general issue on a petition for freedom 
is that which puts in issue the simple question, 
whether free or not. 

2. Under the Maryland law of April, 1783, 
c. 23, the slave imported does not gain his 
freedom by the omission of the master to 
prove, to tlie satisfaction of the naval officer or 
collector of taxes, that the slave had resided 
in one of the United States three years before 
importation. 

[See note at end of case.] 

Petition for freedom [by the negro Ben 
against Sabret Scott.] The cause being called 
for trial, and no issue made up, Mr. Jones 
and Mr. Morsell, for the defendant, asked for 
time to put in a plea denying the facts in 
the petition, which were stated as the gi'ound 
of the right to freedom. The petition con- 
tained also a general allegation that the de- 
fendant unjustly held the petitioner in slav- 
ery. 

THE COURT said that they would receive 
the general issue only, imless the petitionei' 
should agree to continue the cause. 

The defendant's counsel contended that a 
denial of the special facts was a general is- 
sue. 

But THE COURT (FITZHUGH, Circuit 
Judge, absent) said the general issue was that 
which put in issue the simple question wheth- 
er free or not. 

Mr. Key, for the petitioner, moved the 
court to instruct the jmy, that " they must 
be satisfied that the defendant made it ap- 
pear to the satisfaction of the naval officer 
or collector of taxes, that the slave was a res- 
ident of one of the United States, agreeably 
to the Maiyland act of April, 1783, c. 23, 
which prohibits the importation of slaves 
generally, but excepts those who should have 
resided three years in some of the United 
States; and provides that such residence 
shall be ftdly proved to the satisfaction of 
the naval officer, «&c. 

Mr.- Jones, for the defendant. It is suffi- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reversed by supreme court, in Scott v. Ben, 
6 Cranch, (10 U. S.) 3.] 



cient if he proves the fact now, before the 
court. If the defendant had satisfied the col- 
lector or naval officer, he might have been 
still called upon to prove the fact before this 
court The act is mei-ely directory; it is no- 
part of the proviso. 

Mr. Key, in reply. The legislature have ex- 
pressly declared that the proof of the fact 
shall be made before a certain officer, and 
in a certain manner. They had probably rea- 
sons of policy which required it should be so- 
done; and the manner of proof is equally 
essential with the substance. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) directed the jury as prayed, but said 
it was a question o,f some doubt, and they 
would hear the point reargued on a motion 
for a new trial, if the verdict should be^ 
against the defendant. 

Mr. Jones, for the defendant, then offered^ 
a certificate, dated June 16, 1807, (four days 
ago, this being June 20, 1807,) signed by 
John Barnes, the United States collector and 
naval officer at the port of Georgetown; tliat 
the defendant had on that day proved to his- 
satisfaetion that the petitioner had been a 
resident three years, &c. 

Mr. Key, contended that the importation 
and oath must be concomitant with the com- 
ing in of the master. But if not, yet he ought 
to have done it dming the existence of the- 
law (the act of 1783.) It is his own neg- 
ligence if he did not He had tiU 1796 to do 
it 

THE COURT (DUCKBTT, Circuit Judge, 
absent) refused to admit the certificate in 
evidence. 

The defendant then offered a like certif- 
icate signed by Richard Jamieson, collector 
of the tax for the county of Washington, 
dated Jime 12th, 1807, which was also re- 
jected by the court. 

Yei'dict for the petitiontir. 

Reversed in the supreme court. [Scott v. 
Ben,] 6 Cranch, [10 U. S.] 3. [For prior pro- 
ceedings in this litigation, sea Cases Nos. 1,286" 
and 1,287.] 

[NOTE. The decision of the circuit court 
was to the effect that the omission of the mas- 
ter to make the proof entitled the slave to 
fresdom, but this was reversed in the supreme- 
court in Scott V. Ben, fi Cranch, (10 U. S.) 3, 
for the reasons stated ?n the syllabus to this 
case, which represents <^he supreme court hold- 
ing.] 



Case nSTo. 1,289, 

The BEN ADAMS. 

[2 Ben. 445.] ^ 

District Court, S. D. New York. June Term,. 
1868. 

Shipping — Bill of Lapixg — Delivery — ^Marks 

AND Numbers. 
Where flour was shipped on board of a vessel" 
at New Orleans, bound for New York, by two- 
different shippers, the flour being all branded, 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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"Nonpareil Mills," but the two diffovent lots 
having also other brands by which they were 
easily distinguishable, and, for one lot of 1,000 
barrels, being of a better quality and a higher 
value than the other, which was shipped first, 
a bill of lading was given, in which the flour 
was stated to be "marked and numbered as in 
the margin," the entry in the margin being 
simply "1,000 bbls. ' Nonpareil Mills,' " and on 
the arrival of the ship at New York, only 439 
barrels of the 1,000 were delivered to the con- 
signee, but, all the flour marked "Nonpareil 
Jlills" having been discharged on the dock, a 
portion of the 1,000 barrels was taken away by 
the consignee of the other lot of flour, who was 
allowed to take it by the delivery clerk having 
charge of the delivery of the cargo: Held, that 
the consignee of the 1,000 barrels was entitled 
to a delivery of the identical barrels shipped, 
and was entitled to a decree against the ship 
for the damages occasioned by the nondelivery 
to him of the whole number of barrels shipped 
to him, less the freight and primage. 
[Cited in The Santee, Case No. 12,328.] 

In admiralty. 

Beebe, Dean & Donohue, for libellants. 
T. C. T. Bucldey and J. K. Hill, for claim- 
-ants. 

BLA.TCHFORD, Disti'ict Judge. This is a 
libel flled by Parti-idge, Wells & Co., of New 
York, against the ship Ben Adams, to re- 
cover ?7,012.50, as the value of 561 barrels 
■of flour, shipped by the Ben Adams, at New 
Orleans, on the 13th of March, 1865, by T. 
Prudhomme, consigned to the libellants at 
New Y'ork, under a bill of lading signed by 
the master of the ship therefor. The bill 
■of lading was for "one thousand barrels of 
flour, being marked and numbered as in the 
margin." The entry in the margin was 
"1,000 bbls. 'Nonpareil amis.'" The one 
thousand barrels were, all of them, when 
put on board of the ship, branded as follows, 
on one of the heads of each barrel: An outer 
circle of scroll-work; next within, in a circular 
form, occupying about two-thirds of the up- 
per part of the circle, with the concave part 
downwards, the words, "Nonpareil Mills," 
the remaining one-third, or lower part, of the 
same circle, being filled up, with the concave 
part upward, with the words, "St. Louis, 
Mo.;" next within, a circle of sa"oU-work; 
within that circle, the words and figures, 
"196, choice extra, John F. Tolle." There 
were, on board of the same ship, on the same 
voyage, 596 other barrels of flour, all of 
them, when put on board, branded as fol- 
lows, on one of tlie heads of each barrel: An 
outer circle of scroll-work; next within, in a 
<:ircular form, occupying one-half of the up- 
per part of the circle, with the concave part 
downward, the words, "Nonpareil Mills," 
the remaining one-half, or lower part, of the 
same circle, being filled up, with the concave 
part upward, with the words, "A. S. Bi'own- 
ing & Co. ;" within that circle the words and 
figures, "196, choice extra." These 596 bar- 
rels were of a quality much inferior to the 
flour shipped by Prudhomme, and were worth 
considerably less per barrel in the market. 
They were put on board tlie vessel on the 



4th of March, 1805— that is, nine days before 
the Prudhomme flom: was put on board — 
and were shipped by Given, Watts & Co., of 
New Orleans, to Watts, Crane & Co., of New 
York, under a bill of lading which specified 
the mark on them as being "Nonpareil." 
The allegation of the libel is, that the ship 
arrived at New York, with the 1,000 barrels 
of the Prudhomme flour, but that only 439 
barrels of it were delivered to the libellants. 
Besides the 1,000 barrels and the 596 bar- 
rels, there were on board of the vessel 4,G90 
other barrels of flour, of various brands, but 
none of them branded "Nonpai'eil." 

The defence set up in the answer is, that, 
on the arrival of the ship at New York, no- 
tice of her arrival, and of the place of dis- 
charge of her cargo, was given to the libel- 
lants; that, in accordance with the usage of 
the port, the flour was discharged from the 
ship on pier 19, East river, and was thence- 
forth at the risk of the libellants, who there- 
upon undertook to remove it; that thereby 
the bill of lading was dischai'ged; that the 
ship had on board the 596 baiTcls, branded 
"Nonpareil Mills," consigned to Watts, Crane 
& Co.; that, previous to the 29th of April, 
1865, there had been discharged from the 
ship, and placed on the wharf, 978 barrels of 
flom*, branded "Nonpareil Mills;" that, of this 
number, the libellants carted away 439 bar- 
rels, and suffered and allowed Watts, Crane 
& Co. to cart away 539 barrels; and that 
such flom' was taken by the consignees re- 
spectively, after it had been landed on the 
dock, and without any notice to the vessel 
that there was any difference in the two 
parcels, in quality or brand, and without any 
actual knowledge on the part of the master 
or owners of any such difference. The an- 
swer closes with an averment that the claim- 
ants have always been ready and willing to 
deliver to the libellants, "on payment of 
freight, the remaining 561 barrels of flour 
shipped at New Orleans, branded 'Nonpa- 
reil Mills.' " 

This answer sets up grounds of defence 
that are inconsistent with each other. It 
sets up that tlie bill of ladmg for the 1,000 
barrels was discharged by the unlading of 
them on the wharf, and that tlie libellants 
negligently allowed Watts, Crane & Co. to 
cart away 539 barrels, branded "Nonpareil 
Mills;" and it also sets up a willingness to de- 
liver to the libellants 561 barrels of flour, 
which are not the ban-els shipped by Prud- 
homme. If the 561 barrels were delivered so 
as to discharge the bill of lading, or if, as to 
.the 539 barrels, it was the negligence of the 
libellants which allowed Watts, Crane & Co. 
to take them, then the ship is not re- 
sponsible in respect of what was so delivered, 
or so lost through the negligence of the libel- 
lants. But if the ship is responsible for the 
561 barrels, then the libellants are entitled to 
the identical 561 baiTels shipped by Pnid- 
homme, or their value, and the contract of 
affreightment cannot be discharged by turn- 
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ing over to tlie libellants 561 baiTcls of tlie 
other and inferior flour consigned to Watts, 
Crane & Co. 

The ship was hound to discriminate be- 
tween the two parcels of flour, marked 
"Nonpareil," and to see that each consignee 
received the proper flour. The 596 barrels 
shipped to Watts, Crane & Co. were taken 
on board and stowed, on the evidence, sev- 
eral days before any of the Prudhomme flour 
was put on board. The latter flour was 
nearer the top of the cargo, and came out 
before the other. It does not appear that the 
shipper of the Prudhomme flour knew, or had 
notice, that there was any other flom- on 
board of the ship, marked "Nonpareil." It 
was the business of the ship to know that, 
and to see that a proper discrimination was 
made in the Prudhomme bill of lading, and 
on tlie ship's manifest, and on the cargo book 
of the ship, between the "Nonpareil" flour 
of Prudhomme, and the other "Nonpareil" 
flour previously put on board. Prudhomme 
was not caUed upon, on the facts in this case, 
to exercise any caution on that subject. 
The barrels he offered for shipment had 
marks on them sufficient to show to those 
in charge of the vessel that there was a like- 
lihood that, without proper care, such bar- 
rels might be mistaken for those previously 
shipped by Given, Watts & Co., and also 
to show that, with proper care, their identifi- 
cation could be easily secured. Those in 
chai'ge of the ship chose to throw away all 
precautions, and ta enter on the bills of lad- j 
ing and on the manifest, in regard to both 
parcels, simply the word, "Nonpareil;" and 
the conduct of those charged by the claim- 
ants with the delivery of the flom* at New 
York, and the language of the answer in the 
ease, serve to show that the obligation of 
the vessel to both of the consignees is sup- 
posed to be discharged by delivering to each 
the proper number of barrels branded "Non- 
pareil," whether they are, or not, the iden- 
tical barrels for which the bills of lading 
were respectively giv§n. Such was not the 
obligation of the ship. The libellants are en- 
titled to the identical 5G1 barrels shipped by 
Prudhomme, or their value. 

The bill of lading in this case has not been 
discharged by the ship. It is, undoubtedly, 
the law, that delivery on the wharf, in the 
case of goods transported by a vessel, is sufB.- 
eient, if due notice be given to the con- 
signees, and the different consignments be 
properly separated, so as to be open to in- 
spection by their respective owners. But, 
where they are delivered on the wharf, there 
must, in addition to due and reasonable no- 
tice to the consignee, be a fair opportunity 
afforded to him to remove his goods. The 
Eddy, 5 Wall. [72 U. S.] 481, 495. And the 
carrier is responsible for the value of the 
goods, if he delivers them to the wrong per- 
son, even though by mistake or imposition. 
Story, Bailm. § 545b; The Huntress, [Case 
No. 6,014.] The due and proper separation 



and designation of the goods by the carrier, 
for the use of the consignee, is insisted on by 
all the authorities, as an indispensable pre- 
requisite, in addition to notice to the con- 
signee of the time and place of delivery, to 
relieve the carrier from responsibility. 3 
Kent, Comm. 215; The Eddy, above cited. 

In the present case, the ship assumed the 
obUgation of delivering the flour to the prop- 
er parties, and undertook to discharge it by 
employing a clerk, who was stationed on the 
wharf, and whose business it was to receive 
orders for the flom*, addressed to the ship, 
and to fill them. Not a bai-rel of flom* was 
allowed by this clerk to be taken from the 
wharf, unless a written order for it, ad- 
dressed ta the ship, was presented to and 
left with him. On the 18th of April, Watts, 
Crane & Co. gave a written order to the ship 
to deliver 596 barrels, branded "Nonpareil." 
On that order, the clerk delivered 539 barrels 
of the 1,000 barrels shipped by Prudhomme. 
Watts, Crane & Co. received those 539 bar- 
rels, and the libellants did not receive any of 
them. Before any flom* was delivered from 
the ship, due notice was given to the libel- 
lants of the arrival of the vessel at New 
York, and that she had on board merchan- 
dise for them, and that she was discharging 
at pier 19, Bast river. But, as the libel- 
lants' flour came out, it was not properly sep- 
arated, so as to be open to' inspection by 
them, nor was a fair opportunity afforded to 
them to remove it, nor was it designated for 
their use by the clerk; but, on the contrai*j'. 
the clerk designated the 539 barrels for the 
use of Watts, Crane & Co., and wrongfully 
delivered it to them, and gave the libellants 
no opportunity to take it. The cartmen of 
the libellants took no flour, except 439 bar- 
rels of the identical flom* that had been 
shipped by Pi*udhomme. They would have 
taken the 539 barrels which the cartmen of 
Watts, Crane & Co. took, but the clerk des- 
ignated those barrels for the use of Watts, 
Crane & Co., and delivered it to them on an 
order given by them to the ship for 596 bar- 
rels, branded "Nonpareil." The clerk took 
receipts from Watts, Crane & Go. for the 539 
barrels, on such delivery. The evidence clear- 
ly shows that the clerk made no discrimina- 
tion among the ban*els, branded, "Nonpa- 
reil," but inasmuch as he found on the mani- 
fest of the ship 1,596 barrels, marked "Non- 
pareil." considered that any order for "Non- 
pareil" flour, whether given by the libellants, 
or by Watts, Crane & Co., could be properly 
filled by the delivery of any barrels that were 
branded "Nonpareil." His attention was 
called, while delivering the Prudhomme flour 
on the order of Watts, Crane & Co., to the 
fact that he was delivering the wrong floiir, 
but he paid no attention to the caution. 
There is no foundation for the allegation in 
the answer, that the libellants negligently al- 
lowed Watts, Crane & Co. to cart away the 
539 barrels. 

It is claimed that the derk was not the 
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agent of the ship, but merely of the con- 
signees of the ship, and that the responsibili- 
ty of the ship in rem ceased after due pre- 
vious notice to the consignees of the time and 
place of the unlading of the cargo, the mo- 
ment the flour was landed over the ship's 
side upon the dock. This is not so, on the 
facts of this case. The clerk, as agent of the 
ship, retained the custody and control of the 
flour, as and after it reached the wharf, and 
undertook to deliver it therefrom on orders, 
not permitting the consignees to interfere 
with it, except with his consent. The case 
does not fall within the class of cases where 
the consignee undertakes to remove the goods 
from the wharf after they are discharged 
from the ship, and after the responsibility 
of the ship in regard to them has ceased. It 
differs from the case of Field v. The Lovett 
Peacock, decided by this court in April, ISO'S, 
[Case No. 4,7G8,] and from eases of that ehar- 
iicter, in the fact that, in the present case, 
no opportunity was afforded by the ship to 
the libellants to take possession of, and re- 
move, the 561 barrels shipped by Prud- 
homme; and the 539 barrels of that flour 
which were taken by Watts, Crane & Co. re- 
mained in the charge, custody, and control of 
the vessel, until the clerk wrongfully deliv- 
ered them to "Watts, Crane & Co. 

The libellants are entitled to a decree for 
the damages sustained by them by the non- 
delivery of the 561 barrels of flour shipped 
by Prudhomme, deducting therefrom the 
freight, primage, and average specified in the 
bill of lading for the carriage of the 1,000 
barrels, and there must be a reference to a 
commissioner to ascertain and report the 
amount for which the decree is to be en- 
tered on that basis. 



Case 3Sro. 1,S90. 

BENARY v. The PRINCE ALBERT. 

[The case reported under above title in 15 
Int. Rev. Rec. 35, is the same as Case No. 11,- 
426.] 



Case K"©. 1,291. 

BENCHLEY v. GILBERT. CURTICE v. 
STORRS. HILL v. SAME. 

[S Blatclif. 147.]^ 

Circuit Court, N. B. New York. Jan. 17, 1871. 

Removal op Causes— Action against United 
States Commissioxeks. 

1. An action commenced in a state court 
against a commissioner of the circuit court of 
the United States, to recover back money al- 
lejjed to have been illegally exacted by him as 
costs and fees, in a criminal proceeding before 
him, cannot be removed into this court by 
certiorari, under section 67 of the act of Julv 
13, 18G6, (14 Stat. 171,) which provides for 
the removal of suits commenced against an 
officer of the United States appointed under, 
or acting by authority of, the internal revenue 



^ [Reported by Hon. Samuel Blatchford, Dis- 
ti-ict Judge, and here reprinted by permission.] 



law, on account of any act done under color of 
his office, &c. 

[2. Cited in Eaton v. Calhoun, 15 Eed. 157, 
to the point tliat the intention of the removal 
act is to protect revenue oflicers and agents 
against suits in the state courts.] 

[At law. Applications for cei-tiorari to re- 
move from a state court to the United States 
com-t actions by William Benchley against 
j William W. Gilbert, Albion D. Cui-tice 
I against William C. Storrs, and William W. 
I Hill against the same defendant. Applica- 
tions denied.] 

John M. Dunning, for plaintiffs. 
George J. Sicard, for defendants. 

WOODRUFF, Circuit Judge. The above- 
named three actions were commenced be- 
fore a justice of the peace for the county of 
Monroe, to recover back money alleged to 
have been paid to the defendants respective- 
ly by the several plaintiffs, as and for costs 
and fees, upon an arrest of the plaintiffs 
severally under warrants issued by the de- 
fendants, as commissioners of the circuit 
court of the United States, and which money 
is claimed to have been illegally exacted 
from the plaintiffs. In two only of the 
cases had pleadings been filed, showing the 
natm'e of the cause of action. In the other, 
a summons to answer to a money demand 
had been issued and returned, and no fur- 
ther step taken, but the certiorari, as prayed 
i out by the defendants, alleges, in substance. 
\ that the cause of action was the same as 
I in the other eases. No injustice can be done 
I to the defendants in assuming that the three 
are alike. Indeed, they were so treated bj' 
the counsel, on the hearing. 

The defendant in each suit prayed a cer- 
tiorari, and the same appears to have been 
issued by the clerk, in pursuance of section 
67 of the act to reduce internal taxation, &c., 
passed July 13th, 1866, (14 Stat. 171.) It is 
not objected that a petition for the writ, 
complying with the requirements of that sec- 
tion, accompanied by the certificate of coun- 
sel, was not duly presented to tlie clerk. As 
neither party has laid the petition before me, 
I assume that it conformed to the statute. 
The certiorari was directed to the justice of 
the peace before whom the actions were , 
pending, and he has returned the proceedings 
therein to this court, in obedience to the 
writ; and thereupon the plaintiffs respective- 
ly move "for an order quashing or supers; d- 
ing the said writ of certiorari, and remand- 
ing the proceedings, process, and pleadings 
* * for trial on some day to be named in 
the said order." The ground of the motion 
is, that this court has no jurisdiction of the 
actions thus sought to be removed, and that 
the same were not subject to removal into 
this court. 

The removal of these cases to this court 
cannot be sustained by the provisions of tlie 
3d section -of the act of March 2d, 1833, 
(4 Stat. 633,) which related to the laws 
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for the collection of import duties, and acts 
done under or by color thereof, as the same 
was extended by section 50 of the act to 
provide ' internal revenue, &c., passed June 
50th, 1864:, (13 Stat 241,) for the obvious 
reason, that section 50 of that act was re- 
pealed by section 68 of the act of July 13tb, 
1866, (14 Stat. 173; City of Philadelpliia v. 
<!ollector, 5 Wall. [72 U. S.] 720; Assessors 
T. Osbornes, 9 Wall. [76 U. S.] 567;) and aU 
jui'isdiction derivable therefrom ceased on 
^uch. repeal. The only authority which can 
be plausibly suggested is the section of the 
internal revenue law. above referred to, in 
pursuance of which the certiorari was ap^ 
parently issued, namely, . section 67 of the 
-let of July 13th, 1866. That section pro- 
vides for a removal to this com't of any suit 
or prosecution commenced in a state court, 
against any officer of the United States ap- 
pointed imdei*, or acting by authority of, the 
internal revenue law, * * * on account ot 
^ny act done under color of bis office, &c., 
■&C. I am clearly of opinion, that this act 
does not at all apply to commissioners ap- 
pointed by the circuit com-t, and acting as 
■examining and committing magistrates, in 
the arresting and holding to bail for of- 
fences against the laws of the United States. 
They are neither appointed under the. inter- 
nal revenue laws, nor did they act in the 
matter which gave rise to the present litiga- 
tion by authority of that law. Their au- 
thority is derived, and their appointment is 
anade, imder previous statutes. That author- 
ity relates to all offences against the laws 
•of tbe United States. They act "by author- 
ity" of the acts warranting their appoint- 
ment and declaring their jmusdiction and 
powers, althougb the offences with which 
they deal may be declared such by various 
other statutes. The statute declaring an of- 
fence is not the som'ce of their authority. 
The authority is general, to deal with all of- 
fences, and their jm'isdiction is not derived 
from the last named statutes. If their au- 
thority rested upon the statute which defined 
an offence, tliey would exercise their office 
at a hazard which woxild deter suitable per- 
sons from exercising the office at all. For, 
if jurisdiction depended upon the statute de- 
claring the offence, then power to a.rrest 
would be dependent upon tlie question of 
fact, whether an offence under that statute 
had been committed; and, if the offence was 
not proved, then, the condition upon which 
the power depended failing, it would be diffi- 
cult to protect them against actions for false 
imprisonment in any case in which a party 
arrested was not proved guilty. They exer- 
cise their office at no such hazard. Whether 
an offence against the laws of the United 
States has been committed, is the subject of 
their enquiry, and their authority to malce 
that enquh'y and to hold a party arrested 
therefor, exists independently of any particu- 
lar statute defining offences. Whether an 
-offence has been committed may depend, as 



in the present cases, upon the provisions of 
the internal revenue law, but those provi- 
sions are not the law under which they are 
appointed, nor by authority of which they 
act in the matter. In short, the officers con- 
templated by section 67 of the act of 1866, 
are officers whose authority to perform their 
official duties is derived from the internal 
revenue law, either by appointment or by 
other express authority conferred by it. In 
the discharge of their official duty, to what- 
ever that duty relates, they act under that 
law and under its protection. This is gath- 
ered not only from the language of the par- 
ticular section, but also from the language 
and manifest intent of the acts of 1833 and 
of 1864. The legislation of 1833 was for the 
protection of officers of the customs; that 
of 1864 and 1866 for the protection of inter- 
nal revenue officers and their subordinates. 

There can, I think, be no necessity for 
such a removal, but, if there seems to be oc- 
casion, it is not provided for. If the mon- 
eys received by the defendants in these ac- 
tions wei'e received in the due discharge o£ 
official duty, as magistrates, their defence is 
perfect and will be sustained; and, if any 
law of the United States should be violated 
by a refusal to protect them against an ille- 
gal claim, which is not probable, they can 
have a reversal in a higher .court 

I am constrained to say that the circuit 
court has no jurisdiction of these actions, 
and the writ of certiorari must be dismissed 
and the proceedings be remanded. 



BENDER, CUjSIITED STATES v.) See Case 
No. 14,567. 



Case ]Sro. 1,292. 

Ex parte BENEDICT. 

[4 West Law Month. 449.] 

District Court N. D. New Yorlr. Sept 30, 
1862. 

Habeas Corpus — Eetdrn — Dischakge of Pris- 
oner — Power of Judge at CnA:irBERS — Pris- 
oner BEYOND Jurisdiction — Disobedience op 
Marshai/— Punishment for Contempt— Power 
OF Court, 

1. The construction and effect of the two or- 
ders of the war department, of the 8th of Au- 
gust, 1862, relative to the arrest of disloyal 
persons and of persons liable to draft, about to 
leave the United States, considered and dis- 
cussed. 

[Cited in Ex parte Field, Case No. 4.761.] 

2. The president of the United States is not 
vested by the constitution of the United States 
with power to suspend the privilege of the writ 
of habeas corpus, at any time, without the au- 
thority of an act of congress. 

[Distinguished in Ex parte Field, Case No. 
4.761. See Ex parte Llilligan, 4 Wall. (71 
U. S.) 2.] 

[3. A statement by a United States marshal, 
on the return to a writ of habeas corpus, that 
he had disobeyed the writ and deported the 
prisoner in accordance with instructions from 
the secretary of war, is a sufficient return.] 
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[4. At common law a jud?e at cliamljers has 
no power to order the discharge of a prisoner 
on habeas corpi.s.] 

[5. T\Tiere the prisoner is beyond the juris- 
diction, and an order for his discharge on ha- 
beas corpus would be ineffectual, it should not 
be granted.] 

[6. As the marshal would have been exposed 
to injui-ious consequences for disobedience to 
the order of the secretary, he should not be pun- 
ished for contempt of court when it appears 
that he can be punished criminally under the 
state laws, and that the prisoner has an ade- 
(juate civil remedy against him.] 

[7. Section 28 of the judiciary act, providing 
that, in all cases wherein the marshal is a par- 
ty, the writs and precepts therein shall be 
directed to a disinterested person, who shall 
execute the same, is not applicable to an attach- 
ment against the marshal for a contempt.] 

[8. Consequently, as process committing the 
marshal for a contempt would run to him in 
his official capacity, the issue of such process 
will be refused as impracticable.] 

[On habeas corpus. Application for the 
discharge of Jud&'on D. Benedict from the 
custody of Edward I. Chase, United States 
marshal. The prisoner heing Tvithout the 
jui-isdiction at the time of the return to the 
writ, the court declined ta order his dis- 
charge from cQstody. An application was al- 
so made to punish the marshal for contempt 
in disobeying- the writ. Application refused.] 

HALL, District Judge. The application for 
the writ of habeas corpus, in this case, was 
made while I was engaged in other duties; 
and although I retained the petition and gave 
the questions presented a hasty examination, 
before I allowed the writ, I had no time to 
prepare an opinion upon the questions which 
then occurred to me as necessary to be con- 
sidered before gi-anting the petitioner's ap- 
plication. I therefore simply made a note 
of the authorities examined; and, as the case 
is one of importance, I shall now state my 
opinion upon the questions considered at the 
time the petition for the habeas corpus was 
under consideration; and refer to the author- 
ities then examined, and some others, which 
appear to me to require the exercise of the 
jurisdiction and authority invoked by the 
petitioner. 

The act of congress of September 24, 1789, 
[1 Stat. 81, § 14.] the judiciary act, declares 
that either of the justices of the supreme 
court, as well as judges of the district courts, 
shall have power to grant writs of habeas 
corpus for the purpose of an inquiry into 
the cause of commitment: provided, that 
writs of habeas corpus shall in no case ex- 
tend to prisoners in gaol, unless where they 
are in custody, under or by color of the au- 
thority of the United States, or are commit- 
ted for trial before some court of the same, 
or are necessary to be brought into court 
to testify. It appears by the petition and 
affidavits annexed, that the petitioner is con- 
fined in gaol, and the only cause of his 
detention rendered by the gaoler, is a paper 



; delivered to him by A. G. Stevens, deputy U. 
S. marshal, of which the following is a copy: 

"Mai-shal's Office, Bufealo. September 2d, 
1862. David M. Grant wUl take from Fort 
Porter, Thomas Commings, James Parker, 
Antoine Quantent, Noah B. Clark and Jared 
Benedict, prisoners confined there, commit- 
ted under orders of the war department, and 
remove them to the Erie county jail for 
safe keeping, and there detain them until 
further order; and the s'heriff or jailer of 
said county will keep them until further 
order, in said jail. (Signed) A. G. Stevens, 
U. S. Dep. Marshal. To Col. E. P. Chapin, 
and the sheriff and jailer of Erie county." 

From this it clearly appears that the peti- 
tioner is in custody by color of the author- 
ity of the United States, either under the 
orders of the war department, or of the 
deputy marshal, who is an officer, deriving his 
authority as such, from the United States. 
The petition fm-ther shows that when the 
deputy marshal was applied to by the coun- 
sel for the petitioner, and asked "if he ar- 
rested the petitioner by virtue of any order, 
process or paper," that officer said he did 
not, but showed the counsel a slip cut from 
a newspaper, purporting to contain a copy 
of an order of the war department, in the 
following words: 

"War Department, Washington. August 
Sth, 1862. Ordered: First— That all United 
States marshals and superintendents, and 
chiefs of police, of any town, city or dis- 
ti-ict, be and they are hex'eby authorized 
and directed to arrest and imprison any per- 
son or persons who may be engaged, by 
act, speech, or writing, in discom-aging vol- 
unteer enlistments, or in way giving aid and 
comfort to the enemy, or in any other dis- 
loyal practice against the United States. 
Second— That immediate report be made to 
Major L. C. Tm*ner, judge advocate, in or- 
der that such persons may be tiled before a 
military commission. Third— That the ex- 
penses of such arrest and imprisonment will 
be certified to the chief clerk of the war de- 
partment, for settlement and payment. 
(Signed) Edwin M. Stanton, Sec'ry of War." 

The affidavit of the counsel also states that 
the deputy marshal, at the same time, said 
"that printed slip was his only authority for 
the arrest of said Benedict." 

The petitioner states in his petition that he 
"is not committed or detained by virtue of 
any process issued by any court of the Unit- 
ed States, or any judge thereof, or by virtue 
of the final judgment, or decree of any 
court, or by virtue of any process of any 
kind or description; that he has neither by 
act or speech been disloyal to the constitu- 
tion or laws of the United States, or been 
guUty of any violation of any order of the 
war department, or of the president of the 
United States, or been guilty of any offence 
or act subjecting him to arrest;" and this 
petition is verified by the oath of the peti- 
tioner. On the case thus made by the pe- 
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titioner, I should have granted a habeas 
corpus at once, on the fii'St reading of his 
petition and the accompanying aflBldavits, 
had I not seen a newspaper copy of an or- 
der of the war department assuming to sus'- 
pend, in certain cases, the privileges of the 
writ of habeas corpus. This order bears the 
same date as that referred to by the deputy 
marshal, and is in the following words: 

"War Department, Washington. August 
Sth, 1862. Order to prevent evasion of mil- 
itary duty and for suppression of disloyal 
practices. First— By direction of the presi- 
dent of the United States it is hereby or- 
dered that until further order, no citizen 
liable to be drafted into the militia shaU be 
allowed to go to a foreign country, and all 
marshals, deputy marshals, and military offi- 
cers of the United States, are directed, and 
all police authorities, especially at the ports 
of the United States on the seaboard and on 
the frontier, are requested to see that this or- 
der is faithfully carried into effect And 
they are hereby authorized and directed to 
arrest and detain any person or persons 
about to depart from the United States, in 
violation of this order, and report to L. G. 
Tiu'ner, judge advocate, at Washington city, 
for further instructions respecting the person 
or persons so arrested or detained. Second- 
Any person liable to draft, who shall absent 
himself from his coimty or state, before such 
draft is made, will be arrested by any pro- 
vost marshal, or other United States or state 
officer, wherever he may be found within the 
jurisdiction of the United States, and con- 
veyed to the nearest military post or depot, 
and placed on military duty for the term of 
the draft; and the expenses of his own ar- 
rest and conveyance to such post or depot, 
and also the sum of five dollars as a rewai-d 
to the officer who shall malce such arrest, 
shall be deducted from his pay. Third— The 
writ of habeas corpus is hereby suspended in 
respect to all prisoners so arrested and de- 
tained, and in respect to all persons arrested 
for disloyal practices. (Signed) Edwin M. 
Stanton, Sec'ry of War." 

The two orders of the "vyar department, 
bearing the same date, may properly be con- 
sidered together, and as relating to the same 
general subject. Whether issued separately 
or together, whether, if issued separately, the 
one referred to by the deputy marshal was 
first issued or not, it may not be very mate- 
rial to incLuire; but, as that declares that "all 
United States marshals, and superintendents, 
and chiefs of police of any town, city or dis- 
trict, be and they are hereby authorized and 
directed to arrest and imprison any person or 
persons who may be engaged, by act, speech 
or writing, in discom-aging volunteer enlist- 
ments, or in any way giving aid and comfort 
to the enemy, or in any other disloyal prac- 
tice against the United States," and the other 
order assumes to suspend the writ of habeas 
corpus in respect not only to all persons ar- 
rested and detained by virtue thereof, but 
3FED.CAS. — 11 



also "in respect to all persons "arrested for 
disloyal practices," (a term not otherwise con- 
tained in the order,) it may be presumed that 
the order referred to by the deputy marshal 
was first issued, and that the other order 
was intended to suspend the writ of habeas 
corpus in respect to persons arrested under 
that order, or under the order referred to by 
the deputy marshal. If the order declaring 
the writ of habeas corpus to be suspended 
can be considered as legal and valid, it is nec- 
essary to consider its scope and effect, and,, 
as both questions are therefore properly be- 
fore me, I shall consider both in their order. 
It is to be observed tliat the first order cited,, 
confines the power of arrest to United States 
marshals, and supei'intendents, and chiefs of 
police, while the second Order, in respect to 
the cases within it, extends the power to all 
deputy marshals and all military officers of 
the United States, and to all police authori- 
ties. These officers, many thousands in num- 
ber, and of every grade of inteHigenqe, are 
scattered over every portion of om* country. 
To all of these arbiti-ary powers of arrest, 
without warrant, and without any prior legal 
inquiry, and without the slightest prelimi- 
nary proof of guilt, is assumed to be given. 
Was it intended, then, that every policeman 
and every military officer throughout the 
loyal states, and in localities far removed 
fi'om the seat of military operations, should 
be authorized to arrest and imprison any cit- 
izen, and that if, on talking the party into 
custody, or afterwards, such officer should 
declai-e that he made the arrest by virtue of 
the orders of the war department of August 
8, 1862, or for disloyal practices, he could 
keep him in prison, or in his own custody, or 
compel him to enter the military service, 
and also require all judicial officers, when 
the prisoner or his friends applied for a writ 
of habeas corpus, that the facts of the case 
might be judicially ascertained and the ques- 
tion of the legality of his arrest a-nd deten- 
tion considered, to say, "The privilege of the 
writ of habeas corpus is suspended, and you 
can have no relief?" Is every man supposed 
to be subject to militia duty, who has left 
or shall leave his coimty since the Sth of Au- 
gust last, and prior to the imknown day in 
the future when a draft is to be made, no 
matter under what circumstances, to be pim- 
ished by being forced into the military serv- 
ice for nine months, without any hearing, 
without any opportunity to show that he is 
exempt from militia duty, when the con- 
stitution provides that "no person shall be de- 
prived of life, liberty or property, without 
due process of law?" I am aware that these 
restraints upon travel have been removed, 
but was that the original intention of the 
order? 

My personal confidence in the integrity, 
patriotism, and good sense of the president, 
as weU as the respect due to the high office 
he holds, compels me to require the most 
conclusive evidence upon the point before 
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adopting tlie conclusion tliat lie has ever de- 
liborately sanctioned so palpable a violation 
of the constitutional rights of the citizens of 
the loyal states as the order of the war 
department, thns constmed, would justify 
and require. Here, and throughout most of 
the loj'al states, we are far removed from 
the several fields of military operation. All 
the arts and occupations of peace can be and 
are pursued with entire seeui'ity, and all the 
laws of the state and Union can be admin- 
istered by the ordinary courts of justice, as 
freely, as fully, and as efficiently, as in time 
of profoxmd peace. The execution of the 
laws of the land has not been resisted by 
our people. On the contrary, they have re- 
sponded to the calls of the general govern- 
ment with unexanlpled unanimity and alac- 
rity, and have offered their blood and their 
treasure without stint to maintain the au- 
thority of constitutional government. They 
have waited for no conscription, but have 
sent inmdreds of thousands of volunteers 
into the field to meet, without complaint, all 
the exposures, all the vicissitudes, and all 
the dangers of the camp and the battle field. 
Without waiting for the tax-gatherer, they 
have voluntarily and freely contributed un- 
told millions to hasten the departure of these 
volunteers and strengthen the arm of the 
government established xmder the constitu- 
tion of the Union. Is it possible that such 
orders as those above copied were intended 
to operate upon such a people, in the loyal 
states, and place their liberties at the mercy 
of every military officer, every officer of 
police, every policeman, and then to suspend 
the writ of habeas corpus in such a manner 
as to prevent a judicial inquiry into the 
question whether the facts of the case would 
justify an arrest, even under such orders? 
Can a man, not liable to do mihtary duty, 
bo arrested under such order, and be de- 
tained by force in the military service, with- 
out the privilege of showing his exemption 
and piociu'ing his discharge from such illegal 
restraint? Could it have been intended that 
militaiy officers of every grade, and police- 
men of every class, throughout the loyal 
states, acting upon their own suspicions, or 
upon any representation which political prej- 
udice, personal malignity, or other motives 
might suggest, or in the mere wantonness of 
unusual and arbitrary power, should be au- 
thorized to arrest and imprison any citizen, 
without the possibility of a judicial investi- 
gation? Is every official to whom these or- 
ders are addressed to determine for himself 
what shaU. constitute disloyal practices— a 
term not known to the law, which has no 
fixed or reasonably certain definition, and 
which every arresting officer is left to in- 
terpret as his prejudices, his passions, or his 
interest may incline? And is such interpre- 
tation to be subject to no revision, except by 
a judge advocate at the seat of government, 
acting upon extrajudicial, if not entirely ex 
parte testimony, in the absence of the ac- 



cused? Such a consti'uetion of the order 
would place the liberty of every citizen at 
the mercy of these officials, one of whom 
might conclude that to speak disparagingly 
of the military ability and military conduct 
of General McClellan was a disloyal practice, 
and tended to discourage volimteer enlist- 
ments; while another might consider the 
abuse of MeClellan a virtue, and hold the 
expression of a doubt of the superlative abil- 
ity of Fremont as a disloyal practice of the 
deepest dye; and yet another might suppo.so 
that any person who should read aloud the 
newspaper accounts of the retreat of Gen. 
Pope's army from the Rapidan to the Po- 
tomac, and express a doubt as to the com- 
petency of that general, was discouraging 
enlistments and giving aid and comfort to 
the enemy. I confess, nevertheless, that 
there is some reason for assuming that the 
fair construction of the language of the order 
of the war department, if it could properly 
be considered without reference to the pro- 
visions of the constitution of the United 
States, would lead us to conclude that the 
privilege of the writ of habeas corpus was 
intended to be suspended in all the cases 
supposed, and I imderstand such a construc- 
tion has been sometimes insisted upon; but 
when I consider that the constitution has 
imposed restraints upon the arbitrary exer- 
cise of military power, (at least beyond the 
lines of military operations,) I am willing to 
adopt that construction without strong evi- 
dence that such was the intention of the 
orders referred to. Such a construction of 
these orders, if their validity can be estab- 
lished, would go far towards making our 
government a despotic instead of a constitu- 
tional government. 

Even in the midst of om: present struggle, 
we should not forget the teachings and his- 
tory of the past, and regard as trivial and 
unimportant, constitutional principles, the 
persistent violation of which has led to the 
dethronement of kings, and the overthrow of 
long established forms of government. AVe 
should not forget the letters du cachet of the 
French monarqjtis, or the illegal imprison- 
ments under Charles I. In our efforts to 
read aright and profit by the terrible lesson 
which the present condition of ovr unhappy 
country presents, we should not forget what 
Hume, and Hallam, and Blackstone, and 
JNIarshall, and Story, and Kent, have taught us. 
The language of Bladcstone (1 BL Comm. 134r- 
136) has been often quoted and approved, 
and it states with accuracy the laws and 
constitution of England, and the practice of 
the French monarchy at the time he wrote. 
This, with the proceedings of the house of 
commons upon the celebrated petition of 
rights, shoe's the importance which the sore 
experience of the people of England had 
given the questions involved in the present 
case. Blackstone says, (volume 1, p. 134:) 

"Next to personal security, the law of Eng- 
land regards, asserts, and preserves the per- 
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sonal liberty of individuals. Tliis personal 
liberty consists in the power of locomotion, 
of changing situation, or moving one's person 
to whatsoever place one's own inclination 
may direct, without Imprisonment or re- 
straint, unless by due course of law. Con- 
cerning which we may make the same ob- 
servation as lipon the preceding article, that 
it is a right strictly natm-al; that the laws 
of England have never abridged it with- 
out sufficient cause; and that in this king- 
dom it cannot ever be abridged at the 
mere discretion of the magistrate, without 
the explicit permission of the laws. Here, 
again, the language of the great charter is. 
that, no freeman shall be taken or imprisoned 
but by the lawful judgment of his equals or 
by the law of the land. And many subse- 
quent old statutes expressly direct that no 
man shall be taken and imprisoned by sug- 
gestion or petition to the king or his counsel, 
unless it be by legal indictment, or the pro- 
cess of the common law. By the petition of 
right (3 Car. I.) it is enacted that no freeman 
shall be imprisoned or detained without 
cause shown, to which he may make answer 
according to law. By 16 Car. I. c. 10, if any 
person be restrained of his liberty by order 
or decree of any illegal court, or by command 
of the king's majesty in person, or by Avarrant 
of the council board, or of any of the privy 
coimcil, he shall, upon demand of his counsel, 
have a wi-it of habeas corpus, to bring his 
body before the comrt of king's bench or com- 
mon pleas, who shall determine whether the 
cause of liis commitment shall be just, and 
thereupon do as to justice shall appertain. 
And by 31 Car. n. c. 2, commonly called the 
'Habeas Corpus Act,' the methods of obtain- 
ing this writ were so plainly pointed out and 
enforced, that so long as this statute remains 
unimpeached, no subject of England can be 
long detained in prison, excfept in cases in 
which the law requires and justifies such de- 
tainer. And lest this act should be evaded 
by demanding unreasonable bail, or sureties 
for the prisoner's appearance, it is declared 
by 1 W. & JI. pt. 2, e. 2, that excessive baU 
ought not to be required. 

"Of great importance to the public is the 
preservation of this personal liberty; for, if 
once it were left in the power of any, of the 
highest magistrate, to imprison whomever he 
or his officers thought proper, (as in France 
it is daily practiced by the crown) there 
would soon be an end of all other rights and 
immimities. Some have thought that imjust 
attadis, even upon life and property, at the 
arbitrary will of the magistrate, are less dan- 
gerous to the commonwealth than such as 
are made upon the personal liberty of the 
subject. To bereave a man of life, or by vio- 
lence to confiscate his estate, without accu- 
sation or trial, would be so gi'oss and notori- 
ous an act of despotism, as must at once 
convey the alarm of tyranny throughout the 
whole kingdom; but confinement of the per- 
son, by secretly hurrying him to jail, where 



his sufferings are imknown or forgotten, is a 
less public, a less striking, and therefore a 
more dangerous engine of arbitrary govern- 
ment. And yet, sometimes when the state 
is in danger, even this may be a neces- 
sary measure. But the happiness of our 
constitution is, that it is not left to the execu- 
tive power to determine when the danger of 
the state is so great as to render this measme 
expedient; for it is the parliament only, or 
legislative power, that, whenever it sees 
proper, can authorize the crown, by suspend- 
ing the habeas corpus act for a short and 
limited time, to imprison suspected persons 
without giving any reasons lor so doing, as 
the senate of Rome was wont to have re- 
course to a dictator, a magistrate of absolute 
authority, when they judged the republic in 
any imminent danger." 

Again Blaclcstone says, (volume 3, pp. 133- 
135:) 

"In a former part of these commentaries, 
we expatiated at large on the personal lib- 
ei'ty of the subject. This was shown to 
be a natm-al, inherent right, which could 
not be surrendered or forfeited, unless by the 
commission of some great and atrocious 
Clime, and which ought not to be abridged 
in any case, without the special permis- 
sion of law,— a doctrine coeval with the first 
rudiments of the Enghsh constitution, and 
handed down to us from our Saxon ancestors, 
notwithstanding all their struggles with the 
Danes, and the violence of the Norman Con- 
quest, asserted afterwards and confirmed by 
the Conqueror himself and his descendants; 
and though sometimes a little impaired by 
the ferocity of the times and the occasional 
despotisms of jealous agd usurping princes, 
yet established on the firmest basis by the 
provisions of the Magna Charta, and a long 
succession of statutes enacted under Ed- 
ward m. To assert an absolute exemption 
from imprisonment in all cases, is incon- 
sistent with every idea of law and political 
society, and in the end would destroy aU 
civil libei'ty by rendering its protection im- 
possible; but the glory orf the English law 
consists in clearly defining the times, the 
causes, and the extent, when, wherefore, and 
to what degree, the imprisonment of the sub- 
ject may be lawful. This it is which induces 
the absolute necessity of expressing, upon 
every commitment, the reason for which it 
is made, that the com't, upon a habeas cor- 
pus, may examine into its validity, and, ac- 
cording to the ch'cumstances of the case, 
may discharge, admit to bail, or remand the 
prisoner; and yet, early in the reign of 
Charles I., the court of king's bench, relying 
upon some arbitrary precedents, (and those, 
perhaps, misimderstood,) determined that 
they could not, upon a habeas corpus, either 
bail or deliver a prisoner, though committed 
without any cause assigned, in case he was 
committed by special command of the king, 
or by the lords of the privy council. This 
drew on a parliameutaiy inquiry, and pro- 
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duced the petition of riglit, (3 Car. I.,) whicli 
recites this illegal judgment, and enacts that 
no freeman hereafter shall be imprisoned or 
detained. But when, in the following year, 
Mr. Selden and others were committed by 
the lords of the council, in pursuance of his 
majesty's special command, imder a general 
charge of 'notable contempts and stirring up 
sedition against the king and government,' 
the judges delayed for two terms, (including 
also the long vacation,) to deliver an opin- 
ion how far such a charge was bailable. And 
when at length they agreed it was, they, 
however, annexed a condition of finding sure- 
ties for their good behavior, which still pro- 
tracted their imprisonment, the chief jus- 
tice, Sir Nicholas Hyde, at the same time 
declaring that, 'if they were again remanded 
for that cause, perhaps the court would not 
afterwards gi'ant a habeas corpus, being 
already made acquainted with the cause 
of their imprisonment.' But this was heard 
with indignation and astonishment by every 
lawyer present, according to Mr. Selden's 
own account of the matter, -whose resent- 
ment was not cooled at the distance of four 
and twenty years. 

"These pitiful evasions gave rise to the 
statute (16 Car. I. c. 10, § S) whereby it is 
enacted, that if any person be committed 
by the king himself in person, or by his 
privy council, or any of the members there- 
of, he shall have granted to him without 
delay, upon any pretence whatsoever, a writ 
of habeas corpus, upon demand or motion 
made to the eom-t of king's bench or com- 
mon pleas, who shall thereupon, within three 
com-t days after the retm'n is made, examine 
and determine the legality of such commit- 
ment, and do Avhat to justice shall apper- 
tain, in delivering, bailing, or remanding such 
prisoner. Yet, still, in the Case of Jenks, 
before alluded to, who, in 1676, was com- 
mitted by the king in council, for a turbu- 
lent speech at Guildhall, new shifts and de- 
vices were made use of to prevent his en- 
largement by law, and the chief justice (as well 
as the chancellor) -declined to award a writ 
of habeas corpus ad subjiciendum, in vaca- 
tion, though at least he thought proper to 
a^^•ard the usual writs ad deliberandum, &c., 
whereby the prisoner was discharged at the 
Old Bailey. Other abuses had also crept 
into daily practice, which had, in some meas- 
ure, defeated the benefit of this great con- 
stitutional remedy. The party imprisoning 
was at liberty to delay his obedience to the 
first writ, and might wait till a second and 
third, called an alia and plm-ies, were issued, 
before he produced the part5% and many oth- 
er vexatious shifts were practiced to detain 
state prisonei's in custody. But whoever will 
attentively consider the English history may 
observe that the fiagi-ant abuse of any pow- 
er, by the crown or its ministers, has al- 
ways been productive of sti-uggles, which 
either discovers the exercise of that power 
to be conti-ary to law, or if legal, restrains 



it for the future. This" was the case in the 
present instance; the oppression of an ob- 
scure individual gave hixjix to the famous 
habeas corpus act, (31 Car. II. c. 2,) which is 
frequently considered as another Magna 
Charta of the kingdom; and, by consequence 
and analogy, has also in subsequent times 
reduced the general method of proceeding 
on those wi"its, (though not within the reach 
of that statute, but issuing merely at the 
common law,) to the standard of law and 
liberty." 

The complaint contained in the 3d, 4tli and 
5th articles of the petition of right, referred 
to by Mr. Justice Blackstone, and to which 
the reluctant consent of Charles I. was en- 
forced by the British house of connnons^ 
(Hume's History of England, c 51, and copy 
of petition in note; and see Hall. Const. Hist, 
c. 7.) related to illegal arrests and imprison- 
ments, and the denial of relief upon habeas 
corpus. These articles are as follows: 

"HI. And whereas, also, by the statute 
called the great charter of the liberties of 
England, it is declared and enacted, that no 
freeman may be taken or imprisoned, or be 
disseized of his freehold or liberties, or his 
free customs, or be outlawed or exiled, or in 
any manner destroyed, but by the lawful 
judgment of his peers, or by the law of the 
land. 

"IV. And in the eighth and twelfth year 
of the reign of King Edward III. it was 
declared and enacted, by authority of parlia- 
ment, that no man of what estate or condi- 
tion that he be, should be put out of his land 
or tenements, nor taken nor imprisoned, nor 
disherited nor put to death, without being 
brought to answer by due process of law. 

"V. Nevertheless, against the tenor of the 
said statutes and other, the good laws and 
statutes of your realm to that end provided, 
divers of yom-' subjects have of late been 
imprisoned without any cause showed; and 
when for then- deliverance they were brouglit 
before justice, by yom* majesty's writs of 
habeas corpus, there to undergo and reci.ve 
as the court should order, and their keepers 
commanded to certify the cause of their de- 
tainer, no cause was certified, but that they 
were detained by your majesty's special com- 
mand, signified by the lords of your privy 
council, and yet were returned back to sev- 
eral prisons, without being charged with any 
thing to which they might make answer ac- 
cording to the law." 

And by the tenth article of this petition of 
rights it w^as prayed, among other things, 
"that no freeman, in any such manner as is- 
before mentioned, be imprisoned or de- 
tained," and to this, Charles I., after much 
delay, and a prior evasive answer, was at 
last compelled by the house of commons to- 
yield his assent in the customary form, "Let 
it be law as is desired," and thereby, as 
Hume says, "give full sanction and authority 
I to the petition." It is true, that he after- 
wards acted in violation of the rights thus 
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solemnly recognized; but it is equally true 
that his head was brought to the block by 
his oppressed and indignant people. 

No further discussion can be necessai-y to 
show the importance of the principles in- 
volved in this case, or the duty of eveiy ju- 
dicial officer to construe, with all reasonable 
strictness, the doubtful language of an execu- 
tive order capable of being made an instru- 
ment of inniunei-able and gross encroach- 
ments upon the liberty of the citizen. There 
may be some ground for doubt in regard to 
the true construction of the orders of the 
war depai-tment of August S, 18G2, but I 
^m inclined to think they were not intended 
to have the operation and efCect which it 
has, as I understand, been contended should 
he given to them, in accordance with what 
is alleged to be their true meaning and ef- 
lect.. However that may be, in the view I 
liave felt compelled to take in regard to an- 
■otlier question arising in the case, I do not 
■deem it necessary to say more in respect to 
the proper consti-uction of this order. The 
<luestion referred to is, whether the privilege 
of the writ of habeas corpus has been, in 
■any case, legally suspended. 

In considering this question, I shall not 
inquire whether the order under considera- 
tion was made, or purports to be made, by or 
under the authority of the president of the 
United States. The use of the words, "by 
direction of the president of the United 
States," in the first sub-division of the ordei*, 
and their omission in the second and third 
sub-divisions, may east some doubt upon the 
point, but for the pm-pose of the present ques- 
tion I shall assume that the first and second 
orders of the Sth of August, 1862, are in 
fact and in law the orders of the president 
of the United States. 

Can the president, then, without the au- 
thority of congi'ess, suspend the privilege of 
the writ of habeas corpus? When the coun- 
sel for the petitioner, some days since, sug- 
gested that he desired to apply for a writ of 
habeas corpus to bring up the body of the 
petitioner, I had the impression that con- 
gress, at its last session, had passed an act 
authorizing the president to suspend the writ 
of habeas corpus, and that he had sanctioned 
the order of the war department under such 
•authority. If this had been the case, I 
■should have held it to be my duty to refuse 
.a writ, in a case within the scope of the 
law of congress, and the order of the presi- 
dent; but having, since that suggestion was 
made, received the acts of the last session, 
I find that I was mistaken, and that congress 
has passed no law on this subject. The 
question of the power of the president to 
suspend the privilege of habeas corpus, with- 
out the authority of congress, Is therefore 
presented in this case, if the order of the 
war department is deemed to be the order 
-of the president, and to extend to such a case 
:as that now under consideration. The ques- 
tion is one of constitutional law and consti- 



tutional construction, and was, I think, gen- 
erally considered as no longer open to contro- 
versy, Tmtil it was brought prominently 
before the public by the Case of Merryman, 
before the learned and venerable chief jus- 
tice of the United States. In that case, 
[Case No. 9,487,] the highest judicial officer 
in the United States did not hesitate to de- 
clare, in respect to the claim that the presi- 
dent had the power to suspend the privilege 
of the writ of habeas corpus, "that he lis- 
tened to it with some sui'prise, for 1" (he) 
"had supposed it to be one of those points 
of constitutional law upon which there was 
no difference of opinion, and that it was ad- 
mitted on all hands that the privilege of the 
writ could not be suspended, except by the 
act of congi'ess." The clause upon which 
the question arises is found in the first arti- 
cle of the constitution of the United States, 
which treats of congress and its powei-s, and 
is 'in these words: "The privilege of the 
writ of habeas corpus shall. not be suspend- 
ed, unless when, in cases of rebellion or in- 
vasion, the public safety may require it;" 
and the reasoning of the chief justice in the 
case referred to, is sufficient, in my judg- 
ment, to show that the power of siispension 
is a legislative and not an executive power, 
and must be exercised, or its exercise au- 
thorized, by congress. But the question does 
not rest upon the reasoning or authority of 
the present chief justice. He properly cited 
the authority of Chief Justice Story, and of 
the supreme com't of the United States, when 
the chief justice's seat was filled by John 
Mai'shall, the ablest constitutional lawyer 
our coimtry has produced. I can not forbear 
now to quote that portion of the opinion of 
the chief justice which refers to the authori- 
ty of Mr. Justice Story, and the supreme 
court of the United States. The chief justice 
says: "But I am not left to form my judg- 
ment upon this great question from analo- 
gies between the English government and 
our own, or the commentaries of English ju- 
rists, or the decisions of English com*ts, al- 
though upon this subject they are entitled to 
.the highest respect, and are justly held as au-, 
thoritative by our coiu'ts of justice. To guide' 
me to a right conclusion, I have the com- 
mentaries on the constitution of the United 
States, of the late Justice Story, not only one 
of the most eminent jm'ists of the age, but 
for a long time one of the brightest orna- 
ments of the supreme comi; of the United 
States, and also the clear and authoritative 
decision of that court itself, given more than 
half a century since, and conclusively estab- 
lishing the principles I have above stated." 
Mr. Justice Story, speaking in his com- 
mentaries of the habeas corpus clause in the 
constitution, says: "It is obvious that cases 
of a peculiar emergency may arise, which 
may justify, nay, even requii-e, the tempo- 
rary suspension of any right to the writ. 
But as it has frequently happened in foreign 
countries, and even in England, that the 
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■writ has, upon various pretexts and occa- 
sions, been suspended, T^'^hereby persons ap- 
prehended upon suspicion have suffered a 
long imprisonment, sometimes from design 
and sometimes because tliey were forgotten, 
the right to suspend it is expressly confined 
to cases of rebellion or invasiouy when the 
public safety may require it, — a very just and 
wholesome restraint, which cuts down at a 
blow a fruitful means of oppression, capa- 
ble of being abused in bad times to the worst 
of pm-poses. Hitherto, no suspension of the 
writ has ever been authorized by congress 
since the establishment of the constitution. 
It would seem, as the power is given to con- 
gress to suspend the writ of habeas corpus 
in the cases of rebellion or invasion, that die 
right to judge whether the exigency had 
arisen, must exclusively belong to that body.'' 
3 Story, Const, par. 1S36. And Chief Justice 
Marshall, in delivering the opinion of the su- 
preme court in the case of Ex parte BoUman, 
uses this decisive language in 4 Cranch, [S U. 
S.] 95: "It may be woithy of remark that 
this act, (speaking of the one under which I 
am proceeding) was passed by the first con- 
gi'ess of the United States sitting under a 
constitution which had declared 'that the 
privilege of the writ of habeas corpus should 
not be suspended unless when in cases of re- 
bellion or invasion, the public safety may re- 
quire it.' Acting under the immediate influ- 
ence of this injunction, they must have felt, 
with peculiar force, the obligation of provid- 
ing ofiicient means by which this gi-eat con- 
stitutional privilege should receive life and ac- 
tivity; for if the means be not in existence, 
the privilege itself would be lost, although 
no law for its suspension should be enacted. 
Under the impression of this obligation, they 
gave to all the courts the power of awarding 
writs of habeas corpus." And again, on page 
101: "If at any time the pubhc safety should 
require the suspension of the powers vested 
by this act in the courts of the United States, 
it is for the legislature to say so. The que-s- 
tion depends upon political considerations, on 
which the legislature is to decide. Until the 
legislative will be expressed, this court can 
only see its duty and obey the laws." I can 
add nothing to these clear and emphatic 
words of my great predecessor. 

In the course of his elaborate and well con- 
sidered opinion, Mr. Chief Justice Taney 
states his views at length, and I shall make 
several extracts from other parts of his opia- 
ion to show the manner in which the ques- 
tion came before him, the conclusions to 
which he arrived, and a portion of the argu- 
ment by which his views are sustained. He 
says: 

"The ease, then, is simply this: A mili- 
tary ofiicer residing in Pennsylvania, issues 
an order to arrest a citizen of Maryland upon 
vague and indefinite charges, without any 
proof, so far as appears. Under this order 
his house is entered in the night; he is seized 
as a prisoner, and conveyed to Fort Mc- 



Henry, and there kept in close confinement. 
And when a habeas corpus is served "on 
the commanding ofBLcer requiring him to pro- 
duce the prisoner before a justice of the su- 
preme court, in order that he examine into 
the legality of the imprisonment, the an- 
swer of the oflEicer is, that he is authorized by 
the president to suspend the writ of habeas 
corpus at his discretion, and, in the exercise 
of that discretion, suspends it in this case, 
and on that ground refuses obedience to the 
^^1•it. As the case comes before me, there- 
fore, I understand the president not only 
claims the i-ight to suspend the writ of ha- 
beas corpus himself, at his discretion, but 
to delegate that discretionary power to a mil- 
itary officer, and to leave it to him to deter- 
mine whether he will or will not obey judi- 
cial process that may be served upon him. 
No official notice has been given to the com'ts 
of justice, or to the public, by proclama- 
tion or otherwise, that the president claimed 
this power, and had exercised it in the man- 
ner stated in the return. And I certainly 
listened to it with some surprise, for I had 
supposed it to be one of those points of con- 
stitutional law upon which there was no 
difference of opinion, and that it was admit- 
ted on all hands that the privilege of the 
writ could not be suspended except by act of 
congress. When the conspiracy of whicb 
Aaron Buit was the head became so lor- 
midable, and w^as so extensively ramified as 
to justify, in Mr. Jefferson's opinion, the 
suspension of the writ, he claimed, on his 
part, no power to suspend it, but communi- 
cated his opinion to congress, with all the 
proofs in his possession, in order that con- 
gress might exercise its discretion upon the 
subject, and determine whether the public 
safety required it. And in the debate which 
took place upon the siibject, no one suggest- 
ed that Mr. Jefferson might exercise the pow- 
er himself, if, in his opinion, the public safe- 
ty demanded it. Having therefore regarded 
the question .as too plain and too well set- 
tled to be open to dispute, if the commanding 
officer had stated that upon his own respon- 
sibility, and in the exercise of his own dis- 
cretion, he refused obedience to the writ, 
I should have contented myself with refer- 
ring to the clause in the constitution, and to- 
the construction it received from every jiu'ist 
and statesman of that day, when the case of 
Burr was before them. But being thus ofli- 
cially notified that the privilege of the writ 
has been suspended under the orders and by 
the authority of the president, and believing, 
as I do, that the president has exercised a 
power which he does not possess imder the 
constitution, a proper respect for the high 
office he fills requires me to state plainly and 
fully the grounds of my opinion, in order to 
show that I have not ventured to question 
the legality of this act without a careful and 
deliberate examination of the w^hole subject. 
"The clause in the constitution which au- 
thorizes the suspension of the writ of habeas^ 
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corpus is in the ninth section of the first arti- 
cle. This article is devoted to the legislative 
department of the United States, It begins 
by providing 'that all legislative powers 
therein granted shall be vested in a congress 
of the United States, which shall consist of 
a senate and a house of representatives;' 
and after prescribing the manner in which' 
these two branches of the legislative depart- 
ment shall be chosen, it proceeds to enumer- 
ate specifically the legislative powers which 
it thereby grants, and the legislative powers 
which it expressly prohibits, and at the con- 
clusion of this specification a clause is in- 
serted giving congress the power to make all 
laws which shall be necessary and proper 
for carrying into execution the foregoing 
powers, and all other powers vested by this 
constitution, in the government of the United 
States or in any department or office thereof. 
The power of legislation gi-anted by this lat- 
ter clause is by its words carefully confined 
to the specific objects before enumerated. 
But as this limitation Avas imavoidably 
somewhat indefinite, it was deemed neces- 
sary to guard more efEectually certain great 
cardinal principles essential to the liberty of 
the citizen, and to the rights and eCLuality of 
the states, by denying to congress, in express 
terms, any power of legislating over them. 
It was apprehended, it seems, that such leg- 
islation might be attempted under the pre- 
text that it was necessai-y and proper to car- 
ry into execution the powers granted, and it 
was determined that there should be no room 
for doubt, where rights of such vital im- 
portance were concerned, and, accordingly, 
this clause was immediately followed by an 
enumeration of certain subjects to which the 
powers of legislation shall not extend; and 
the great importance which the framers of 
the constitution attached to the privilege of 
the writ of habeas corpus to protect the' 
liberty of the citizen is proved by the fact 
that its suspension, except in eases of inva- 
sion and rebellion, is fii'st in the list of pro- 
hibited powers; and even in these cases, the 
power is denied, and its exercise prohibited, 
unless the public safetj' may require it It 
is ti'ue that, in the cases mentioned, congress 
is, of necessity, the judge of whether the 
public safety does or does not requii-e it, and 
its judgment is conclusive. But the inti'o- 
duction of these words is a standing admoni- 
tion to the legislative body of the danger of 
suspending it, and of the extreme caution 
they should exei-cise, before they give the 
government of the United States such ppw- 
er over the liberty of a citizen. It is the sec- 
ond article of the constitution that provides 
for the organization of the executive depart- 
ment, and enumerates the powers confeixed 
on it, and prescribes its duties. And if the 
high power over the liberty of the citizen 
now claimed was intended to be conferred 
on the president. It would undoubtedly be 
found in plain words in this article. But 
there is not a word in it that can furnish the 



slightest ground to justify the exercise of 
the power. 

"The article begins by declaring that the 
executive power shall be vested in a presi- 
dent of the United States of America, to 
hold his office dm-ing the term of four years; 
and then proceeds to prescribe the mode of 
election, and to specify, in precise and plain 
words, the powers delegated to him, and the 
duties imposed upon him. He is not empow- 
ered to arrest any one charged with an of- 
fence against the United States, and wliom 
he may, from the evidence before him, be- 
lieve to be guilty, nor can he authorize any 
officer, civil or military, to exercise- this pow- 
er, for the fifth article of the amendments to 
the constitution expressly provides that no 
person shall be deprived of life, liberty or 
property, without due process of law— that is, 
judicial process. And even if the privilege 
of the writ of habeas corpus was suspended 
by the act of congi-ess, and a party not sub- 
ject to the rules and articles of war was aft- 
erwards arrested and imprisoned by regular 
judicial process, he could not be detained in 
prison or brought to trial before a military 
ti-ibimal, for the article in the amendments 
to the constitution, immediately following the 
one referred to, that is, the sixth article, pro- 
vides tiiat, in aU criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public ti'ial by an impartial jm-y of the state 
and disti-ict wherein the crime shall have 
been committed, which district shall have 
been previously ascertained by law, and to 
be informed of the natm-e and cause of the 
accusation; to be confi'onted with the wit- 
nesses against him; to have compulsory pro- 
cess for obtaining witnesses in Ms favor; and 
to have the assistance of counsel for his de- 
fence. And the only power, thei-efore, which 
the -president possesses, where the 'life, lib- 
erty or property' of a private citizen is con- 
cerned, is the power and duty prescribed in 
the thh-d section of the second article, which 
requires 'that he shall take care that the 
laws be faithfully executed,' With such pro- 
visions in the constitution, expressed in lan- 
guage too dear to be misunderstood by any 
one, I can see no groimd, whatever, for sup- 
posing that the president, in any emergency, 
or in any state of things, can authorize the 
suspension of the privilege of the writ of 
habeas corpus, or arrest a citizen, except in 
aid of the judicial power. He certainly does 
not faithfully execute the laws, if he takes 
upon himself legislative power by suspending 
the writ of habeas corpus, and the judicial 
power also, by arresting and imprisoning any 
person without due process of law. Nor can 
any argument be di-awn from the nature of 
the sovereignty, or the necessities of the 
government, for self-defence, in times of tu- 
mult and danger. The government of the 
United States is one of delegated and limited 
powers. It derives its existence and author- 
ity altogether from the constitution, and nei- 
ther of its branches, executive, legislative, or 



BENEDICT (Case No. 1,292) 



[3 Fed. Cas. page 168] 



judicial, can exercise any of the powers of 
government beyond those specified and grant- 
ed; for the tenth article of the amendment 
to the constitution, in express terms, pro- 
vides that 'the po^Yers not delegated to the 
United States by the constitution, and not 
prohibited by it to the states, are reserved to 
the states respectively or to the people.' 

"While the value set upon this writ of 
habeas corpus in England has been so great 
that the removal of the abuses which em- 
barrassed its enjoyment has been looked up- 
on as almost a new grant of liberty to the 
subject, it is not to be wondered at that the 
continuance of the writ thus made efCective, 
should have been the object of the most jeal- 
ous care. Accordingly, no power in England, 
short of that of parliament, can suspend or 
authorize the suspension of the writ of habe- 
as corpus. I quote again from Blackstone, 
(1 Bl. Comm. 13C:) 'But the happiness of om* 
constitution is that it is not left to the execu- 
tive power to determine when the danger of 
the state is so great as to render this measure 
expedient. It is the parliament only, or the 
legislative power, that, whenever it sees prop- 
er, can authorize the crown to suspend the 
habeas corpus for a short and limited time, 
to imprison suspected persons without giving 
any reason for so doing.' And if the presi- 
dent of the United States may suspend the 
writ, then the constitution of the United 
States has conferred upon him more regal 
and absolute power over the liberty of citi- 
zens than the people of England have 
thought safe to intx'ust to the crown, a power 
which the queen of England cannot exercise 
at this day, and which could not have been 
lawfully exercised by the sovereign, even in 
the reign of Charles I." 

The chief justice, in his opinion in the Case 
of Merrj-man, [Case No. 9,487,] referred to 
the action of congress at the time of Bm-r's 
conspiracy, in 1S07, and to the fact that it 
was not then claimed that the president had 
power to suspend the privilege of the writ 
of habeas corpus. There appears to have 
been no report of the debate in the senate 
on the bill there Introduced, in consequence 
of a special message from President Jeffer- 
son, (as it was considered in secret session,) 
but in the house the bill was ably and openly 
discussed by several members; and though 
the bill only proposed to suspend the privi- 
lege "for tln'ee months and no longer," in 
"all cases where any person or persons 
charged on oath with ti'eason, misprision of 
treason, or other high crime or misdemeanor, 
endangering the peace, safety or neutrality 
of the United States, have been or shall be 
arrested and imprisoned by virtue of any 
warrant or authority of the president of the 
United States, or from the chief executive 
magistrate of any state or territorial govern- 
ment, or of any person acting under the di- 
rection or authoritj' of the president of the 
United States," the house, by a vote of 113 
to I'J, rejected the bill, on the usual motion. 



"that the bill be rejected;" which is consid- 
ered a motion of indignity, indicating that 
the bill is not Avorthy of deliberate discussion 
and consideration in the usual form. Hurd, 
Hab. Corp. 135. 

In the case of Johnson v. Duncan, 3 Mart 
(La.) 531, this question was brought under 
consideration; and, though Chief Justice 
Martin referred to the decision of the su- 
preme court in the case cited by Chief Jus- 
tice Taney as exclusive authority, he never- 
theless pi'oceeded to examine the question as 
though it had not been authoritatively de- 
cided. The whole opinion is remarliable for 
its vigor and clearness, and will repay the 
most careful examination; and I will ex- 
tract a portion of it which directly relates 
to the question now under consideration. 
After referring to the argument that all the 
functions of the civil magistrate had been 
suspended by a proclamation of martial law, 
by the officer commanding the military dis- 
trict, the chief justice proceeded as follows: 

"This bold and novel assertion is said to 
be supported by the ninth section of the first 
article of the constitution of the United 
States, in which are detailed the limitations 
of the powers of the legislature of the Union. 
It is there provided, 'that the privilege of 
the writ of habeas corpus shall not be sus- 
pended, unless when, in cases of rebellion 
or invasion, the public safety may require it.' 
We are told that the commander of the mili- 
tary disti'icts is the person to suspend the 
writ, and is to do so whenever, in his judg- 
ment, the public safety appears to require it; 
that, as he may thus pai'alyze the ai-m of 
the justice of his country in the most im- 
portant case, — the protection of the personal 
liberty of the citizen, — it follows that, as he 
who can do the more can do the less, he can 
also suspend all other functions of the civil 
magistrate, which he does by his proclama- 
tion of martial law. This mode of reason- 
ing varies toto caelo fi'om the decision of the 
supreme court of the United States, in the 
case of Ex parte Bollman, arrested in this 
city in ISOG, by Gen. Wilkinson. The court 
there declared that the constitution had ex- 
clusively vested in congress the right of sus- 
pending the privilege of the writ of habeas 
corpus, and that body was the sole judge of 
the necessity that called for suspension. 'If 
at any time,' said the chief justice, 'the pub- 
lic safety shall require the suspension of tlie 
powers vested in the coru'ts of the United 
States by this act, (the habeas corpus act,) 
it is for the legislature to say so. This 
question depends upon political considera- 
tions on which the legislatm-e is to decide. 
Till the legislative will be expressed this 
com't can see only Its duties and must obey 
the law.' 4 Cranch, [8 U. S.] 101. The high 
authority of this decision seems, however, to 
be disregarded, and a contrary opinion is 
said to have been lately acted upon, to the 
distress and terror of the good people of this 
state; it is therefore meet to dispel the 
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clouds wliicli designing men endeavor to cast 
on this article of tlie constitution, that the 
people should Imow that their rights, thus 
-defined, are neither doubtful nor insecure, 
but supported on the clearest principles of 
. our laws. Approaching, therefore, the ques- 
tion as if I were -without the above conclu- 
sive authority, I find it provided by the con- 
stitution of this state, that 'no power of sus- 
pending the laws of this state shall be ex- 
ercised unless by the legislature or under its 
authority.' The proclamation of martial law, 
therefore, if it intended to suspend the func- 
tions of the courts, or its members, is an at- 
tempt to exercise powers thus exclusively 
vested in the legislatm-e. I therefore can- 
not hesitate in saying tiiat it is in this re- 
spect null and void. If, however, there be 
aught in the constitution or laws of the Unit- 
-ed States that authorizes the commanding 
•officer of a military district to suspend the 
laws of this state, as that constitution and 
these laws are paramount to those of the 
state, they must regulate the decision of this 
-court This leads me to the examination of 
the power of suspending the writ of habeas 
corpus, and that which it Is said to include, 
•of proclaiming martial law, as noticed in the 
constitution of the United States. As, in 
the whole article cited, no mention is made 
of tiie power of any other branch of govern- 
ment but the legislative, it cannot be said 
that any of the limitations which it contains 
extend to any of the other branches. 'Iniquum 
■est perimi de pacto, id de quo cogitatum non 
«st.' If, therefore, this suspending power 
■exist in the executive, (under whose author- 
ity it has been endeavored to exercise it,) 
it exists without any limitation then the 
president possesses without a limitation of 
power which the legislature cannot exercise' 
without a limitation. Thus, he possesses a 
greater power alone than the house of rep- 
resentatives, the senate, and himself jointly. 
Again, the power of repealing a law, and 
that of suspending it, (which is a partial re- 
l)eal,) are legislative powers. For 'eodem 
XQodo quo quid constituitur, eodem modo 
■desti'uitur.* As every legislative power that 
may be exercised under the constitution of 
the United States is exclusively vested in 
•congress, all others are retained by the peo- 
ple of the several states. 

"In England, at the time of the invasion 
by the Pretender, assisted by the forces of 
"hostile nations, the habeas corpus act was 
suspended; but the executive did not thus 
-of itself stretch its own authority. The pre- 
<:aution was deliberated upon and taken up 
by the representatives of the people. De- 
lolme, 409. And there the power is safely 
lodged, without the danger of its being 
abused. Parliament may repeal the law on 
which the safety of the people depends; but 
it is not their own caprices and arbitrary 
hiimors, but the caprices and arbitrary hu- 
mors of other men which they will have 
gratified when they shall thxis have over- 



thrown the columns of public liberty. Id. 
275. 

"If it be said that the laws of war, being 
the laws of the United States, authorize the 
proclamation of martial law, I answer that 
in peace or in war no law can be enacted but 
by the legislative power. In England, from 
whence the American jurist derives his prin- 
ciples in this respect, 'martial law can not 
be used without the authority of Parliament' 
5 Com. Dig. 229. The authority of the mon- 
arch himself is insufficient In the case of 
Grant v. Sir C. Gould, 2 K. Bl. 69, which 
was on a prohibition (applied for in the com-t 
of common pleas) to the defendant as judge 
advocate of a court martial, to prevent the 
execution of a sentence of that military ti'i- 
bunal, the counsel who resisted the motion 
said it was not to be disputed that martial 
law can only be exercised in England so far 
as it is authorized by the mutiny act and ar- 
ticles of war, all which are established by 
parliament, or its authority, and. the couit. 
declaring it totally inacciu-ate to state any 
other martial law, as having any place what- 
ever within the realm of England." 

In the same case, Mr. Justice Derbigny, in 
delivering his opinion, said: 

"To have a correct idea of martial law in 
a free country, examples must not be sought - 
in the arbitrary conduct of absolute govern- 
ments. The monarch who unites in his 
hands all the powers may delegate to his 
generals an authority unboun'ded as his own. 
But in a republic, where the constitution has 
fixed the extent and limits of every branch 
of government in time of war, as well as of 
peace, there can exist nothing vague, uncer- 
tain, or arbitrary, in the exercise of any au- 
thority. 

"The constitution of the United States, in 
which everything necessary to the general 
and individual security has been foreseen, 
does not provide, that in times of public dan- 
ger the executive power shall reign to the ex- 
clusion of all others. It does not trust into 
the hands of a dictator the reins of the gov- 
ernment The framers of that charter were 
too well aware of the hazards to which they 
would have exposed the fate of the republic 
by such a provision, and had they done it, 
the states would have rejected a constituti.on 
stained with a clause so threatening to their 
libei'ties. In the mean time, conscious of the 
necessity of removing all impediments to the 
exercise of executive power, in cases of rebel- 
lion or invasion, they have permitted congi-ess 
to suspend the privilege of the writ of habeas 
corpus in those circumstances, if the public 
safety should require it. Thus far, and no 
fm-ther, goes the constitution. Congi-ess has- 
not hitherto thought it necessary to authorize 
that suspension. Should the ease ever happen, 
it is to be supposed it would be accompa- 
nied with such restrictions as would prevent 
any wanton abuse of power. 'In England,' 
says the author of a justly celebrated work 
on the constitution of that country, 'at the 
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time of the invasion of the Pretender, assist- 
ed by the forces of hostile nations, the ha- 
beas corpus act ^^as indeed suspended; but 
the executive power did not thus of itself 
stretch its own authority. The precaution 
was deliberated upon and talcen by the rep- 
resentatives of the people; and the detaining 
of individuals in consequence of the suspen- 
sion of the act was limited to a fixed time. 
Notwithstanding the just fears of internal 
and hidden enemies, which the circumstances 
of the times might raise, the deviation from 
the former com-se of the law was carried no 
further than the single point we have men- 
tioned. Pei-sons detained by order of the 
government were to be dealt with in the 
same manner as those arrested at the suit of 
private individuals. The proceedings against 
them were to be carried on no otherwise than 
in a public place. They were to be tried by 
their peers, and have all the usual legal 
means of defence allowed them, such as call- 
ing of witnesses, peremptory challenges of 
jurors,' &c. And can it be asserted that 
while British subjects are thus secui-ed 
against oppression in the worst of times, 
American citizens are left at the mercy of the 
will of an individual, who may, in certain 
cases, the necessity of which is to be judged 
of by himself, assume a supreme, overbear- 
ing, unbounded power I The idea is not only 
repugnant to the principles of a free govern- 
ment, but subversive of the very foundation 
of our own. 

"Under the constitution and laws of the 
United States, the president has a right to 
call, or cause to be called, into the service of 
the United States, even the whole militia of 
any part of the Union, in case of invasion. 
This power, exercised by his delegate, has 
placed all citizens subject to military duty 
under military authority and military law. 
That I conceive to be the extent of the mar- 
tial law, beyond which all is usurpation of 
power. In that state of things, the com-se of 
judicial proceedings is certainly much shac- 
Ided, but the judicial authority exists, and 
ought to be exercised whenever it is practi- 
cable. Even where circumstances have made 
it necessary to suspend the privilege of the 
writ of habeas corpus, and such suspension 
has been pronounced by the competent au- 
thority, there is no reason why the adminis- 
tration of justice, generally, should be stop- 
ped; for, because the citizens are deprived 
temporarily of the protection of the ti'ibuuals 
as to the safety of their persons, it does by 
no means follow that they cannot have re- 
course to them in all other cases. The proc- 
lamation of martial law cannot have had any 
other effect than that of placing under mili- 
tary authority all the citizens subject to mili- 
tary service. It is in that sense alone that the 
vague expression of martial law ought to be 
understood among us. To give it any larger 
extent would be trampling upon the consti- 
tution and laws of our country." 

That the doctrines of these decisions', in re- 
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gard to the exercise of the power of suspend- 
ing the privilege of the habeas corpus, have 
been almost universally considered as incon- 
trovertible, is fully established by reference 
to the works of many elementary writers, and 
by the fact that no evidence of the dissent of 
other jurists or of the profession has been re- 
corded. Hurd, in his work on Habeas Cor- 
pus, in reference to the constitutional provi- 
sion before referred to, says: "Ilebellion and 
invasion are eminently matters of national 
concern; and charged, as congress is, witii 
the duty of preserving the United States from 
both these evils, it is fit that it should posses's 
the power to make effectual such measiu-es 
as it maj' deem expedient to adopt for their 
suppression." Page 133. And, (page 134 ■) 
"This power has never been exercised by eon- 
gi-ess." And, again, (page 149:) "The provi- 
sion (of the constitution) relating to the writ 
of habeas corpus limits the legislative pow- 
er." 

Smith, in his Commentaries, also considi-r- 
ed this provision of the constitution under 
the head of "Constitutional Kestriction upon 
Legislative Power." Smith, Comm. c. S, § 
229. And Curtis, in his history of the Consti- 
tution, also refers to it as one of the restric- 
tions upon the powers of congi-es?. 2 Curt. 
Const, p. 3o9. In Sheppard's Constitutional 
Text Book, at page 142, this is given as a. re- 
striction upon the power of congress. And in 
the conclusion of the article "Habeas Cor- 
pus," in Appleton's New Encyclopedia, it is 
said: "It has been solemnly decided that the 
habeas corpus act can be suspended only by 
the legislature, and that the proclamation of 
martial law, by a mfiitary otficer. is not suf- 
ficient." The article on martial law, in the 
same work, contains the following: "The 
■constitution, by implication, also permits its 
proclamation, by that clause which provides 
that the privileges of the writ of habeas cor- 
pus shall not be suspended," &c. "The right 
to judge whether the exigency has arisen be- 
longs, it seems, exclusively to congi-ess. So, 
in England, martial law and its incident, the 
suspension of the w^rit of habeas corpus, re- 
quired the authority of parliamentaiy acts to 
give them a constitutional existence." 

AVhen the question of the adoption of the 
federal constitution was vmder consideration 
in the Massachusetts convention, the consti- 
tutional restriction upon the power of sus- 
pending the privilege of the habeas corpus^ 
was discussed by Judges Dana and Sumnei% 
in the presence, doubtless, of Nathaniel Gor- 
ham and Rufus King, members of that con- 
vention, as weU as of the one tliat framed 
the constitution of the United States, and 
both the judges evidently regarded it as cer- 
tain that congiTss only could suspend the 
privilege. 2 BUiot, Deb. 108, 109; Hurd, 
Hab. Corp. 126, 127. And dm-ing Shay's 
Kebellion it was the legislatm-e of Massa- 
chusetts, and not her governor, that suspend- 
ed the privilege of this writ. Hm-d, Hab. 
Corp. 13G. Against these authorities, and 
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the general sentiment of elementary writers, 
there stands opposed the practice of the war 
department, first inaugurated in a period of 
great excitement and alarm, and the official 
opinion of the learned and venerable gentle- 
man who now holds the office of attorney 
general of the United States. For that gen- 
tleman I entertain the highest respect. His 
purity of motive and character, his great le- 
gal acquirements, and his undoubted ^patriot- 
ism and ability are imquestioned; but, even 
in these respects, that excellent gentleman 
would not wish his friend to claim more than 
that he was the equal of the learned chief 
justice of the United States. Placing their 
opinions upon the same footing, they would 
only neutralize each othei', and then the de- 
liberate opinions of jMarshall and Stoiy and 
Martin and the other justices of the supreme 
court who concm-red in the opinion of their 
chief in the case of Ex parte Bollman, 4 
Cranch, [S U. S.] 75, supported, as they are, 
in my judgment, by unanswerable argument, 
are decisive of the question, and constrain 
me to decide that the president, without the 
authority of congress, has no constitutional 
power to suspend the privilege of the writ ot 
habeas corpus in the United States. The 
prisoner is therefore, in any view which I 
have been able to take of this case, entitled 
to *the benefit of the writ of habeas corpus, 
and to be discharged, unless some reason for 
detaining him, beyond that set out in his pe- 
tition, is shown. But other reasons besides 
those set forth in his petition, or in any war- 
rant or order of commitment imder which h& 
may be now held, may be shown. The dis- 
trict attorney of the United States will have 
notice of the allowance of the writ of habeas 
corpus, and if, on its return, or at any time, 
he, or the marshal of the United States, or 
his deputy, or any other citizen, can show 
that the petitioner has been guilty of any 
offence against the laws of the United 
States, or has in any way subjected himself 
to legal arrest and imprisonment, it will be 
my duty (a duty which I certainly shall not 
hesitate to perform) to commit him to prison 
by a proper and sufficient order or warrant. 
I have thus hastily, though with some la- 
bor, written out an opinion in this matter, 
though the application for a habeas corpus 
was ex parte, and was decided without the 
benefit of an argument for or against the ap- 
plication. I have done so because the duty 
of deciding upon the application was a deli- 
cate and responsible, as well as an impera- 
tive one; and being compelled to decide a 
question of such importance, under such cir- 
cumstances, it was but respectful to those 
high officials, whose legal opinions, opposed 
to mine, have led to the arrest of the peti- 
tioner and the denial of the privilege of the 
writ of habeas corpus, that I should state, at 
some length, the reasons for my conclusions 
and the authority on which I relied. I have 
preferred, however, even in expressing my 
own decided opinions, to adopt the deliberate 



and eloquent language of departed jurists,, 
of world-wide reputation,— language used by 
them in deciding cases which had been fully 
argued, and used, too, after they had had 
the benefit of a full consultation with their 
learned associates on the bench,— rather than 
the less forcible and less authoritative lan- 
guage in wliich I might have expressed my 
own opinions. The opinions referred to havt> 
been before the profession and the country 
for more than forty years, and, so far as I 
know, they had not, until a very recent 
period, been questioned, or their doctrines 
assailed by any respectable jurist. I cannot 
but endeavor to follow, though with feeble- 
and uncertain steps, in the patlis of consti- 
tutional duty, dearly and distinctly marked 
with the ineffaceable foot-prints of Marshall, 
of Story, of "Washington, of Livingston, of 
Martin, and of Taney; and, guided by the 
serene and steady light of their recorded 
opinions, I may certainly hope not to go far 
astray, 

I have indorsed the proper allowance upon 
the petition presented, and upon the writ pre- 
pared by the clerk. 

On motion for attachment against the mar- 
shal for disobedience to the writ of habeas- 
corpus, granted as above: 

HALL, District Judge, On the 23rd inst.,. 
I allowed a writ of habeas corpus, directed 
to "Edwai-d L Chase, United States Mar- 
shal," commanding him to have the body of 
Judson D. Benedict, by him imprisoned and 
detained, as it was said, together with the 
time and cause of such imprisonment and de- 
tention, before me on the 25th inst., at 10' 
o'clock in the forenoon, at the United States 
com't room, in this city. On the retm-n day 
of the writ, the counsel for Mr. Benedict 
furnishes proof of the service of the writ 
upon Mr. Chase, in this city, about 5 o'clock 
in the afternoon of the day on which it was 
issued. The affidavit of Henry B. Ransom,. 
Esq., who made the service, also states that 
lie and the said Chase went together on the- 
same train of cars to Lockport; that he, the 
deponent, saw, after his aiTival there, th& 
said Benedict in front of said Chase's office, 
in Lockport,— said Chase, as deponent was- 
informed and believed, being in his office at 
the time. Mr. Chase, the marshal, did not 
produce Sir. Benedict, the prlsonex", on the re- 
tui'n day of the writ; nor did he appear in 
person to make return thereto; but A. G. 
Stevens, Esq., delivered me the writ, with a 
statement or return annexed thereto, of 
which the following is a copy: 

*'To the Hon. Nathan K. Hall, District 
Judge of the United States for the Northern 
District of New York: The annexed writ 
was delivered to me between five and six 
o'clock in the afternoon of the 23d day of 
September inst. Before that time, and about 
noon of that day, Judson D. Benedict, the 
person, named in that writ, had been arrested 
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by rue for disloyal practice by order of the 
I>resident of the United States, and put in 
charge of Daniel G. Tucker, with directions 
to convey him to the Old Capitol Prison, in 
the city of Washington, and said Tuclcer im- 
mediately left Buffalo with the prisoner for 
that purpose. Under general orders made 
by the president, through the war depart- 
ment, bearing date the 8 th day of August, 
1SG2, said Benedict had been, on September 
2d, 1SG2, arrested by my deputy, A. G. Ste- 
vens, .for such disloyal practice, and said dep- 
uty was ordered by the w^ar department to 
detain him in custody until the further order 
of said department. For safe keeping, said 
Benedict was removed from Fort Porter to 
the jail of Erie county. Afterwards, as is 
said, a writ of habeas corpus, directed to said 
Stevens and William F. Best, the jailer, was 
delivered to said jailer. The war depart- 
ment was informed by said Stevens of the 
allowance of said writ, and said Stevens was 
directed by said department not to regard 
said writ. But said William F. Best, the 
jailer, refused to allow me or my deputy, 
Mr. Stevens, to have any control of the pris- 
oner, or of the writ, and avowed his intention 
to make return to said writ, and produce the 
prisoner before your honor. I informed the 
war department of such refusal and avowal. 
In answer I received an order made by the 
secretary of war, saying, in substance: 'Your 
deputy, Mr. Stevens, was directed to disre- 
gard the writ of habeas corpus. If Stevens 
or the jailer permits Benedict to be dis- 
charged on habeas corpus, arrest him again, 
.and convey him to the Old Capitol Prison at 
Washington.' The original order was deliv- 
ered by me to Mr. Tucker, into whose charge 
I delivered the prisoner, and I have no per- 
feet copy. The above is a substantial copy, 
and in all essential particulars is correct. 
In pursuance of such order, after said Bene- 
dict was, on the 23d iust, discharged from 
the custody of said Best, and said- Benedict 
had left the United States court room, I ar- 
rested him, and put him in charge of Mr. 
Tucker, with the directions above stated. A 
formidable insurrection and rebellion is, as 
is well known, now in progress in this coun- 
try, and tbe writ of habeas corpus suspend- 
ed, and the president of the United States, 
by one of the orders above referred to, made 
on the Sth of August, declared the same to 
he suspended in case of disloyal practices. I 
would refer your honor to the proclamation 
of the president of the United States of the 
24th September inst I, therefore, under- 
stand timt the above arrests are military ar- 
Tests, in relation to which the writ of habeas 
corpus is suspended. I have, however, out 
■of respect to j'our honor, and the judicial au- 
thority of the country, thought it my duty to 
return to you the annexed writ of habeas 
■corpus, and make the foregoing statement. 
Very respectfully, Edward I. Chase, U. S. 
Marshal. Dated the 25th day of Sept, A. D. 
1SG2." 



The counsel for the prisoner objected to 
the receipt of this statement or return of the 
marshal, on the ground that it was not suffi- 
cient or -proper retm'n to the writ; but as it 
appears to be in the natm-e of a return, con- 
taining a statement of the reasons which had 
induced the marshal to whom the writ was 
directed and delivered, to decline obedience 
to its commands, I can see no sufficient 
ground upon which to maintain the counsel's 
objection. The retui-n is therefore received, 
and forms a part of the record of the pro- 
ceedings in the case. 

The counsel for the prisoner also asked, in 
substance: 

1st. That an order be immediately made 
discharging the prisoner; 

2d. That proceedings by order of attach- 
ment be immediately taken for the purpose 
of punishing the marshal for a contempt in 
refusing to comply with the requirements of 
the writ of habeas corpus. 

I declined to make an order for the pris- 
oner's discharge, believing that at common 
law an order for the discharge of a prisoner, 
for whom a habeas corpus had been issued, 
could not regularly be made, by a judge at 
chambers, until the prisoner was produced 
under the writ. Besides, the prisoner was 
then, as I supposed, already beyond the lim- 
its of my district, and, consequently, where 
mj order of discharge could have no legal op- 
eration or effect. 

It is true, that I understood the counsel 
for the prisoner to suggest that he desired an 
order for the prisonei"'s discharge, although 
he was out of my district, for the reason that 
he supposed that an order of that kind, 
made by a judicial officer, would be re- 
spected and obeyed, even out of his district; 
but, notwithstanding the apparently serious 
manner of the counsel, I cannot but regard 
the suggestion as practically ironical. At all 
events, it could have no foimdation in law or 
logic, vmless it can be logically argued that 
because a similar order regularly made, 
while the prisoner was before me, in my own 
district, and \iithin my conceded jurisdic- 
tion, was disregarded and contemned, the 
order now asked for, irregularly made, while 
the prisoner was not before me, would be 
regarded and obeyed, beyond my disti-ict 
and jurisdiction, where it had no legal force, 
and might, therefore, be properly disregarded. 

Having no disposition to go one stop be- 
yond tlie limits of judicial duty, knowing 
that I should do nothing to bring the judicial 
department of tlie government into contempt 
by overstepping those bounds and making 
orders which can legally be disregarded, and 
having (by an examination of a decision of the 
supreme court of Massachxisetts) been con- 
firmed in my impression that I can make no 
order of discharge imtil the prisoner is be- 
fore me, I adhere to the opinion expressed 
on the retm*n day of the writ, and to the 
decision then made, denying the order for 
the discharge of the prisoner, as prayed for 
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l)y his counsel. See Hurd, Hab. Corp. 244; 
Com. V. Cbandler, 11 Mass. S3. 

I am aware that in this state, and in some 
othex'S, statutes have been passed authoilz- 
ing proceedings upon the writ of habeas 
corpus and the discharge of a prisoner, in 
certain cases, where he has not been pro- 
duced; but these proceedings, in exceptional 
cases, being founded upon special statutes, 
only serve to show that the general rule is 
that declared in Massachusetts; and I know 
of no act of congress which authorized me, 
under the circumstances of this case, to 
malce the order asked for. 

The question whether I shall proceed to 
punish the marshal for contempt in disobey- 
ing the writ of habeas corpus is entirely dif- 
ferent in cibaracter from that I have just 
been considering, and also from the ques- 
tions which were imder consideration when 
the prisoner was before me, some days since, 
under the former writ of habeas corpus. So 
long as the question of the prisonei''s dis- 
charge from custody was before me, every 
legal presumption was in favor of his right 
to his libei'ty; and those who sought to con- 
tinue his inrprisonment were bound to show 
affirmatively that there was legal authority 
for his detention. The question now pre- 
sented is not whether the prisoner shall be 
discharged from imprisonment, and restored 
to liberty, but whether the officer who as- 
sumed to arrest and hold him shall be de- 
prived of his liberty, and be committed to 
prison. Upon questions of this character, 
tlie right of the marshal and of the prisoner 
is the same, and each has a right to demand 
that he shall not be imprisoned or restrain- 
ed of his liberty without authority of law, 
and that this right is not peculiar to these 
parties. It does not result from the clerical 
character of the one or the official position 
of the other, for it is the common birth-right 
of every American citizen, and the marshal 
and the clergyman but share it equally with 
the beggar at their gate. It is therefore my 
duty, before I authorize any restraint upon 
the liberty of a citizen, to see that I can 
proceed at every step upon the most solid 
and stable groimds. And this is more espe- 
ciallj'^ the duty of eveiy judicial officer in 
cases of alleged contempts, because the pow- 
er of punishment is exercised upon the sole 
judgment of the court or judge before whom 
the proceeding is had, without the interven- 
tion of a jm*y; and. ordinai-ily, (as would be 
the case in the present instance,) without 
any right of appeal. It is very cei-tain that 
no judge who has a just regard to the rights 
of his fellow citizen can need any sugges- 
tion, other than those of his own judicial 
mind, to convince jiim that such a power (a 
power which I have never yet had occasion 
to exercise dm-lng a considerable period of 
judicial service, in the courts of this state 
and of the United States) should be exercised 
with extreme caution, and only after ma- 
ture deliberation. 



After a careful Ksamination of the retiu*n 
made by the marshal, I am satisfied it is. 
cleai-ly insufficient It does not directly 
state, and certainly it does not indh-eetlj" 
show, that the prisoner, Benedict, "was not 
in his (the marshal's) possession, custody, or 
power at the time of the service of the writ, 
or at any time after." Hurd, Hab. Corp. 
24S, etc., and cases there cited. On the con- 
trary, it shows that the prisoner was arrest- 
ed in pm'suanoe of an order which directed 
the marshal to arrest him, and to convey him 
to the old Capitol Prison in "Washington;: 
and under such order he must have been in 
the possession, custody, and power of the- 
marshal when the writ w.as served and after- 
wards, as shown by the affidavit of Ransom, 
annexed to the copy of the Ta-it There is 
no statement or pretence that Tuclcer acted, 
in any other capacity than as deputy or as- 
sistant of the mai'Shal, or that any effort 
was made by the marshal to obey the writ. 
The return in fact shows that there was no 
intention to obey the writ, but, on the con- 
ti-ary, that there was, from the first, a settled 
purpose to disobey it, and to rely upon the 
action and orders of the war department to- 
justify or excuse such disobedience. The re- 
turn shows that Benedict was put into the 
possession of Tucker, (who is officially known 
to me as a general deputy of the marshal,) 
for the pm-pose of conveying him to Wash- 
ington; and it is fair to presume that the 
report that Benedict was the next day taken 
out of the state, on his way to Washington, 
is not untrue. 

I cannot doubt, therefore, that if I had le- 
gal power and authority to gi-ant the writ in. 
this case, as I have already decided after 
mature deliberation, there has been a cout 
tempt of the authority of the law, on the 
part of Marshal Chase, in deliberately refus-^ 
ing obedience to the writ. What is my pow- 
er, and what is my duty, under the circum- 
stances of this case? is the question which yet 
remains to be considered. I can make an 
order requiring a further return; but if such, 
order should be disobeyed, can I, and ought 
I, to issue and enforce the execution of an at- 
tachment for such disobedience? An order- 
for a fm-ther return, if obeyed, would not, 
under the known and conceded facts of this 
case, produce any results beneficial to the 
prisoner; and no return in accordance with 
such facts would show either the command 
of the writ had been obeyed, or that (in the 
view I have taken of the ease) there is any 
legal excuse for disobeying it Indeed, I do 
not understand that the marshal can proper- 
ly talte any other position than that he has 
disregarded the writ under the express or- 
ders of one of the chief executive depart- 
ments of the government The case present?- 
a conflict of opinion between the executive 
and judicial departments of the government;, 
and the marshal is placed in a position in 
which he must disregard the authority of one 
or the other of such departments. He ia 
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an executive oflB.cer, and executive officers 
are ordinarily expected to follow the instruc- 
tions of their superiors in the executive de- 
partment; but a marshal is peculiarly situa- 
ted. He is properly considered as the execu- 
tive officer of the courts of his district, and 
is, ordinarily, to obey the orders and execute 
the process of the judicial department. The 
act of congress which provides for his ap- 
pointment, in order to secure obedience to all 
judicial process, also provides that the mar- 
shal, and also his deputies, shall take, before 
they enter on the duties of their appointment, 
the following oath of office: "I, A. B., do 
solemnly swear or affirm, that I will faith- 
fully execute all lawful precepts directed to 

the marshal of the district of , under 

the authority of the United States, and true 
returns make; and in all things will well 
and ti'uly, without malice or partiality, per- 
form the duties of the office of marshal, (or 
marshal's deputy, as the case may be,) of 

the district of , during my continuance 

in office, and take only my legal fees. So 
help me God." While, therefore, the marshal 
is, in one sense, the officer and agent of the 
president, to aid him in the discharge of his 
constitutional duty "to take care that the 
laws be faithfully executed," he is, in a high- 
er sense, the officer of the constitution and 
the law, and is bound by his oath of office 
to carry the process of the law into execu- 
tion. He is, nevertheless, in the power 
of the president, for the president can re- 
move a marshal who refuses to execute his 
orders, and may appoint in his stead a mar- 
shal who will execute them. If I am right 
in my conclusions, the marshal should have 
obeyed the writ, for that has the authority 
of law, to which rulers, officers, and people 
are alike subject; but if I am wrong, and 
the war department is right, his disobedience 
is justified. I regard the orders and action 
of the war department as direct and clear 
violations of the legal and constitutional 
rights of the citizen, and that department 
disregards my judicial opinion and official ac- 
tion as erroneous, unauthorized, and improp- 
er. The marshal, placed in a position not ot 
his own choosing, must therefore disobey the 
orders of the war department, or the com- 
mand of the writ of habeas corpus, and must, 
in either event, expose himself to very un- 
pleasant and injm-ious consequences, even if 
tlie writ of habeas corpus has been legally 
suspended. Such a suspension may prevent 
the prisoner's discharge; but it leaves un- 
touched the question of the illegality of his 
arrest, impx'isonment, and deportation. If 
these are unlawful, the marshal and others 
engaged in these arrests are liable in dam- 
ages in a civil prosecution; such damages to 
be assessed by a jury of the country. Be- 
sides this civil liability, the parties engaged 
in making this arrest, and carrying the pris- 
oner out of the state, and beyond the pro- 
tection of its officers and tribunals, may, 
perhaps, be subject to criminal punishment. 



In the proceedings, civil and criminal, which 
may be instituted under the laws of the 
state, the great question involved in this 
case may be deliberately determined, and 
they may be taken by writ of error or ap- 
peal before the highest judicial tribunals of 
the state and nation. There is, therefore, no 
necessity, in order to prevent a failure of 
justice, that I should exercise the power of 
proceeding as for a contempt in this case, if 
there is the slightest doubt of the legality or 
propriety of such a proceeding. And a sub- 
ordinate executive officer, placed in the dis- 
agreeable position now occupied by the mar- 
shal, may properly ask that a single judge, 
in a proceeding where there is no appeal, 
shall not punish him for disobeying the or- 
ders of the chief executive, especially as the 
law affords the party aggi-ieved a fxill remedy 
for his arrest, imprisonment, and deporta- 
tion, if they cannot be legally justified, and 
has also provided for the punishment of the 
arresting officer as a criminal, if he has pro- 
ceeded without authority. As I understand 
the laws of the state, the marshal can be 
abundantly punished if he has acted without 
due authority, without resorting to a pro- 
ceeding for a contempt; and, even if I did 
not doubt my legal authority to do so, I 
shoidd not be inclined to take proceedings 
for that piu-pose. Indeed, to be subject for 
two years to a civil action for such damages 
as a jury may award the prisoner for his 
arrest and imprisonment, and also to be sub- 
ject for years to indictment and trial in any 
one county from Niagara to New York, in- 
clusive, even if such proceedings were almost 
certain to result in verdicts in his favor, 
would be to me, and I have no doubt will 
be to the marshal, a much severer punish- 
ment than I could, under the circumstances 
of this case, consent to inffict. 

In justification of my own course in thus 
deciding that it is inexpedient, even if I have 
the power, to proceed against the marshal 
by attachment, I propose to refer very briefly 
to the provisions of the statutes of this state, 
which have influenced me in reaching that 
conclusion. I also propose to refer to them 
in this opinion because a general knowledge 
of these provisions may induce arresting offi- 
cers, and those T^ho incite them to action, 
to be more careful to ascertain, before malt- 
ing or causing an arrest, that such arrest can 
be justified, and for a reason far more im- 
portant than the interests of those officers, 
or my own justification, I deem it proper to 
make such reference in order that I may 
show that the law has made abundant provi- 
sion for the redress of the injuries inflicted 
by illegal arrest and imprisonment, and the 
illegal removal of the party arrested and im- 
prisoned beyond the jurisdiction of the state 
courts, for the purpose of repressing any dis- 
position to resist these arrests by violence, 
instead of relying upon legal proceedings for 
redress and punishment. 
The statutes of the state of New York pro- 
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Tide, in the most ample and effective man- 
ner, for the- discharge of aU persons illegally 
restrained of their liberty, and they recLuire 
the com-ts and judicial oflScers of the state to 
allow the writ under a penalty of $1,000, un- 
less it shall appear from the petition there- 
for, or fi'om the documents annexed, that the 
party applying for such writ is, by the pro- 
Tisions of the statute, prohibited from prose- 
cuting such writs. And the rule which pro- 
vides fiilly for issuing such writs also con- 
tains the following sections: 

"Sec. 61. Any one having in his custody, or 
In his power any person, who, by the provi- 
sions of this article, would be entitled to a 
writ of habeas corpus or certiorari, to inquire 
into the causes of his detention, who shall, 
with intent to elude the service of any such 
-ivrit, or to avoid the effect thereof transfer 
^ny such prisoner to the custody or place 
liim under the power or control of another, 
or conceal him, or change the place of his 
■confiinement, shall be deemed guilty of a mis- 
demeanoi*. 

"Sec. 62. Any one having in his ciistody or 
tmder his power, any person for whose relief 
a writ of habeas coi-pus or certiorari shaU 
"have been duly issued, pursuant to the pro- 
visions of this article, who with intent to 
•elude the services of such writ, or to avoid 
the effect thereof, shall transfer such prisoner 
to the custody or place him under the power 
•or control of another, or conceal him, or 
■change the place of his confinemeilt, shall be 
deemed guUty of a misdemeanor. 

"Sec. 03. Every person who shaU knowing- 
ly aid or assist in the violation of either of 
the two last preceding sections shall be deem- 
•ed guilty of a misdemeanor. 

"See. 64. Every person convicted of any of- 
fence under either of the la^st four sections, 
«hall be punished by fine or imprisonment, 
•or both, in the discretion of the court in 
which he shall be convicted, but such fine 
shall not exceed $1,000, nor such imprison- 
ment six months." 2 Rev. St pp. 571, 572, 

It is further provided by the statutes of this 
state (Rev. St., 4th Ed., p. oS7) as follows: 

"Sec. 30. Every person who shall, without 
lawful authority, forcibly seize and confine 
any other, or shall inveigle or kidnap any oth- 
•er with intent either— 1. To* cause such other 
person to be secretly confined or imprisoned 
in this state against his will; or, 2. To cause 
any such person to be sent out of this state 
against his will; or, 3. To cause such person 
to be sold as a slave, or in any way held to 
service against his will, shall, upon convic- 
tion, be punished by imprisonment in a state 
prison not exceeding ten years. 

"Sec. 31. Every offence prohibited in tlie 
last section may be tried either in the coxm- 
ty in which the same may have been com- 
mitted, or in any county through which any 
person so kidnapped or confined, shall have 
been taken, while under such confinement" 

And in addition to these provisions of the 
New York statutes, it must also be remem- 



bered that the prisoner has been taken to 
"Washington, and that in December next the 
questions in regard to the legality of his ar- 
rest, imprisonment, and deportation may be 
inquired into by the highest judicial tribunal 
of the United States, in his case or that of 
some other prisoner in like condition. To the 
decisions of that august tribunal all will 
cheerfully submit; and, if I am wrong in the 
view I have taken of the questions involved 
in the arrest and imprisonment of Benedict, 
my error will be 'corrected. 

I have already intimated that there was 
doubt in regard to my power legally to pun- 
ish the marshal for a contempt in this case, 
and I propose now to state veiy briefly the 
grounds upon which that doubt is based. 
Process issued by the courts and judicial oflS- 
cers of the United States is issued in the 
name of the "President of the United States;" 
and all process authorizing the arrest or com- 
mitment of any person is by law and custom 
directed to the marshal of the district for 
the execution and return, except in the cases 
where other provision had been made by the 
act of congress. In ordinary cases, then, pro- 
cess issued by me in proceedings for a con- 
tempt would commence thus: "The Presi- 
dent of the United States of America, to tlie 
Mai-shal of the Northern District of New 
York— Greeting: You are hereby command- 
ed that you take," «&c. And thus the process 
of the law, committtag the marshal for a con- 
tempt, would run in the name and authority 
of the president, and would direct the mar- 
shal to commit himself to prison. Such a 
process would sm-ely be practically, and 
would probably be legally, ineffective for that 
pm'pose; and congi-ess has not so far as I 
can ascertain, made any provision for author- 
izing a judge at chambers to issue process in 
a different form, in a case like that now be- 
fore me. It is true, the judiciary act provides 
(section 28) that, "in all cases wherein, tlie 
marshal or -his deputy is a party, the writs 
and precepts therein shall be directed to such 
disinterested person as the comt or a judge 
thereof may appoint and the person so ap- 
pointed is hereby authorized to execute and 
return the same," [Act Sept 24, 1789; 1 Stat. 
87;] but this provision appears to extend 
only to process issued in causes in court At 
all events, it is not clearly applicable to such 
a ease as this; and the power of a judge to 
direct process to an unofficial person, without 
express authority by statute, is too doubtful 
to justify me in issuing any such process, or 
asking any unofficial person (or if any one 
would undertake the duty) to attempt to exe- 
cute it. Such a process, in the hands of any 
party willing to talie the risk of its execution, 
would probably be resisted as unlawful; and 
a breach of the peace would be the inevitable 
result of any attempt to execute such process. 
No judge should do anything tending to such 
a result where his duty permits him to avoid 
doing it 

For the reasons I have now given, I shall 
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decline issuing process against the marshal 
for his disobedience to the writ of habeas cor- 
p\is. 



Case ITo. 1,293. 

BE>nEDICT et al. v. DAVIS. 

[2 McLean, 3i7.] ^ 

Circuit Court, D. Indiana- May Term, 1841. 

Pautnersuii' — What Constitutes — Rei>resesta- 
TIONS — EviDE^;pE. 

1. If an individual hold liimself out_ to the 
world as a partner in a concern, he is liable as 
such, though he have no interest in it. 

[Cited in ITaompson v. First Nat. Bank. 113 
U. S. 541, 4 Sup. Ct G95. See, also, Buck- 
ingliam v. Burjjess, Cases Nos. 2,087, 2,089.] 

2. But this holding out must be such as to 
justify an inference that the creditor had 
knowledge of it. Or the representation of part- 
nership must be made to him. 

[Cited in Thompson v. First Nat. Bank, 111 
U. S. 541, 4 Sup. Ct. 695.] 

3. A declaration by an individual that he was 
a partnei", to some four or five individuals, of 
wbich the creditor, when he trusted the firm, 
could have had no Icnowledge, will not consti- 
tute a liability. 

4. To rebut such declarations, as conducing 
to establish a partnership in fact, the contract 
made between the parties, though by parol, 
may be proved. 

5. A court will not grant a new trial, unless 
the rules of law, and purposes of justice, require 
it. 

[At law. Action by Benedict and others 
against the administrators of Davis to charge 
the intestate as a member of the firm of Al- 
lison & Co. There w^as a judgment for de- 
fendants, and plaintiffs moved for a new 
trial. Motion denied.] 

Mr. Niles; for plaintiffs. 
Mr. Bradley, for defendants. 

OPINION OF THE COURT. This action 
is brought against the defendants to recover 
from them, as the representatives of Davis, 
a partner in the house of Allison & Co. The 
jury found for the defendants, and a motion 
for a new trial was made on the following 
grounds: 

First: The jury should have been instruct- 
ed that Davis, having held himself as a part- 
ner to the world, was liable as such. 

Second: Evidence was given to the jin'y 
in regard to the contract between Davis and 
the Allisons, which should have been ex- 
cluded. 

Third: The weight of the evidence was in 
favor of the plaintiffs. 

Among other evidence conducing to show 
a partnership between Davis and the Alli- 
sons, several witnesses stated that the for- 
mer represented himself to them, both before 
and after the purchase of the goods, for "the 
price of which this action was brought, as 
a partner. And it is insisted that, on this 
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grotmd alone, he is chargeable as a partner. 
Tliat where an individual holds himself out 
as a partner he is liable as snieh, though, in 
fact, he had no interest in the partnership 
concern. 

The doctrine of partnership, though pretty 
well defined, does not seem, on some points, 
to have been settled on sound principles. It 
is laid down that if an individual, as a com- 
pensation for his labor, agrees to receive a 
part of the profits, he will be liable as a part- 
ner; and yet if he is to receive a certain 
sum of money in proportion to a given quan- 
tum of the profits, he is not so liable. Now, 
although this is the established doctrine, in 
the language of Lord Eldon, in rea^'on, it 
would seem to be impossible to say, that, 
as to third persons, they are not equally part- 
ners. Bx parte Rowlandson, 1 Rose, 89; Ex 
parte Watson, 19 Ves. 4G1. Where a person 
lends his name to a partnership, though, in 
fact, he has no interest in it, he is liable as 
a partner. And this rule i,s founded upon 
general policy. Waugh v. Carver, 2 H. Bl. 
235. Gow, Partn. 23. To create responsi- 
bility, as a nominal partner, the allowed use 
of the name on bills of parcels used by the 
firm seems to be sufficient, notwithstanding 
that the ci-editor was originally ignorant of 
the introduction of the name. Gow, Partn. 
23; Young v. Astell, 1 Esp. N. P. 29; 1 
Serg. & R. 338. 

In the case imder consideration the decla- 
rations of Davis, in regard to his being a 
partner, as proved, were made at, and in 
the neighborhood of, Laporte, in Indiana, to- 
residents of that place; the bills were not 
made out against Davis as a partner, nor 
was there any evidence conducing to prove 
that the plaintiffs bad any knowledge that he 
represented himself to be a partner, or, that 
the plaintiffs, who are citizens of New York,^ 
gave credit to the Allisons on his account. 
And it is important to inquire whether, from 
this state of facts, he can be held responsi- 
ble as a partner. The counsel for the plain- 
tiffs earnestly contends that Davis is liable 
on the above evidence, though it be in fact 
clear that he had no partnership interest. 
That this liability does not depend on the 
credit given by the plaintiffs to him at th& 
time the goods were sold, nor on their hav- 
ing a knowledge of his having held himself 
out as a partner, but upon the fact of his 
having so represented himself. In this view 
of the case, if there be a liability it arises 
from general policy, that an individual shall 
be held bound whei'e, by holding himself out 
to the world as a partner, he has given 
the influence of his name to the firm. That 
a conti'ary doctrine would enable an indi- 
vidual to practice a fraud upon all who gave- 
credit to the fii*m. Before a reference is 
made to adjudged cases on this point, it may 
be proper to remaidc, that It is difficult to- 
perceive how a fraud can have been prac- 
ticed on the plaintiffs, if, at the time they 
sold the goods, they had no knowledge of 
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Davis, as being connected with the firm, or, 
as representing himself to be connected with 
it. It is clear that, under such circumstan- 
ces, his name or credit could not have oper- 
ated on the plaintiffs, or in any way influ- 
enced their conduct. Such a fraud seems 
to be too refined for legal comprehension or 
action. It may be readily admitted that pos- 
itive proof of knowledge of the above facts, 
by the plaintiffs, is not necessary to estab- 
lish the fiability of Davis; but such facts 
must be proved as to authorize the jm-y to 
infer this knowledge. This inference might 
weU be drawn from the fact, that the name 
of Davis was published as a partner in a 
newspaper, or inserted in a sign over the 
door of the house in which the goods were 
kept and sold, or- that the bills were made 
out against him as a partner. But not one 
of these facts are proved in this case. 

In the case of Vice v. Anson, 7 Barn. & C. 
409, Lord Tenterden said— the plaintiff, at the 
time when he supplied the goods, did not 
know that the defendant either had, or 
thought she had, any interest in the mine. 
He did not, therefore, supply the goods on 
her "credit. The fact of her having thought 
that she had such an interest, that being 
wholly unknown to the plaintiff at the time 
when he supplied the goods, will not make 
her liable for those goods. Her having ex- 
pressed an opinion in private letters and 
society that she was interested, might be 
prima facie evidence that she had an inter- 
est; but the other facts in the case show that 
she had not any interest. This case is more 
fully reported in 3 Car. & P. 19, and, also, 
the decision of the court in bank on a -mo- 
tion to set aside the nonsuit which was over- 
ruled. In the case of Dickinson v. Valpy, 
10 Bam. & C. 12S, Mr. Justice Parke said— 
if it could have been proved that the defend- 
ant had held himself out to be a partner, 
not "to the world," for that is a loose ex- 
pression, but to the plaintiff himself, or un- 
der such circumstances of publicity as to 
satisfy a jury that the plaintiff knew of it, 
and believed him to be a partner, he would 
be liable to the plaintiff in all transactions 
in which he engaged, and gave credit to the 
defendant, upon the faith of his being such 
partner. In Chit. Bills, (Ed. 1S39,) 43, it is 
said, if a person represent himself to be a 
partner, though, in fact, he was not so, and 
thereby induce a person tp give credit to a 
concern, he will be liable as a par'tner; but 
the representation must be by himself, or by 
some third person by his authority; and it 
must be general and public, or to the partic- 
ular creditor, for a representation only to one 
or more persons which the creditor never 
heard of, could not mislead him, and he has 
no right to avail himself of it, in order to fix 
a party, who, in fact, was not a partner. 
These authorities show that, independently 
of the proof of the fact of partnership, there 
was no such holding out by Davis to the pub- 
lic, or to the plaintiffs, as to make him lia- 
Sfed.cas, — 12 



ble as a partner, and that the court did not 
mistake the law in their charge to the jury. 

The motion for a new trial can not be grant- 
ed on the second ground. The complaint 
here is, that illegal evidence was admitted 
to show the contract between Davis and the 
Allisons, in regard to his advance to them 
of five hundred dollars, the amount of which 
he was to receive in goods at cost. This 
evidence was introduced by the defendants 
to rebut and explain the evidence of a part- 
nership given by the plaintiffs. The terms 
of the conti'act were repeated by the parties 
in the presence of the witness, before one 
of the Allisons, who pui*ehased the goods, 
left Laporte for that purpose. Now, it is 
true this contract was made without the 
knowledge of the plaintiffs, but, in this re- 
spect, it stands upon the same footing as the 
evidence to prove a partnership. And as 
they had no knowledge of the one, they can 
complain of no surprise as to the other. In 
every view the evidence to prove this con- 
tract was legal. Whether it was fraudu- 
lently entered into or not, was a matter for 
the jury. 

That the weight of evidence, as to the 
proof of partnership, was with the plaintiffs, 
must be admitted. At least this is my view 
on the subject. But the preponderance is 
not such as to authorize the court to set aside 
the verdict and give a new trial. To au- 
thorize this it is not enough that the court 
differ, in their opinion of the evidence, from 
the jury. There was some impeachment of 
two or thi'ee of the witnesses, ftom the 
facts proved, and the circumstances of the 
case. The jury had the facts fully before 
them, and gave such weight to the witnesses 
as they believed them to be entitled to. Un- 
der all the circumstances we are not con- 
vinced that the ■ rules of law, and the' pur- 
poses of justice, require a new trial, and the 
motion is overruled. 



Case No, 1,294. 

BENEDICT et al. v. MAYNARD et al. 
14 McLean, 569.]^ 
Circuit Court, D. Michigan. June Term, 1849. 
Agency — Ratificatiox. 
"Where notes and mortgages are received in 
payment of a debt, and the creditors object to 
the arrangement, on the ground that the agent 
was not authorized so to receive them; a 
proposal was made by the debtors to return tlie 
notes and mortgages, which the creditors re- 
fused to do, and brought suit on the mortgage, 
etc.; the court instructed the jury, that by re- 
fusing to return the instruments and bringing 
suit, they sanctioned the acts of their agent. 
[See People's Bank v. Manufacturers' Nat. 
Bank, 101 U. S. 181; Lawrence v. New 
Bedford Com, Ins. Co., Case No. 8,140.] 

[At law. Action by Lewis Benedict & Co. 
against "William S. Maynard & Co. on a prom- 
issory note. Verdict for defendants.] 



* [Reported by Hon. John McLean, Circuit 
Justice.] 
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Mr. Lockwood, for plaintiffs. 
Hawkins & Emmons, for defendants. 

OPINION OF THE COURT. This action 
is bx'ought upon a note of hand. In 1841 
defendants did business as merchants, under 
the firm of Wm. S. Maynard & Co.; and the 
plaintiffs ^Yere engaged in business under the 
name of Lewis Benedict & Co. The note 
-svas given by the defendants for §2,103.10, 
payable one day after date, for value re- 
ceived. Certain credits were indorsed on the 
note, and it was cut through in the usual 
mode of cancelling a note by the banks. The 
note was offered in evidence, but objected 
to until its appearance should be explained, 
ilr. Kingsley, a witness, stated that the note 
was placed in his hands for collection, and 
he was instructed by plaintiffs to take mort- 
gages or notes due, or soon to become due, 
to seciu'e the payment of the above note, 
and that on such condition a reasonable time 
would be given. He received certain notes 
on good men, and a mortgage— one of the 
notes the defendants promised to pay, if the 
promisor did not. The mortgage was not 
assigned until sometime in February, 1S43. 
He did not give up the note until sometime 
afterward. At the same time witness said 
to the defendants, if in making the arrange- 
ment, it should not be satisfactory, they must 
make it so. The defendants proposed to give 
the larger of two mortgages for ?1,S00, the oth- 
er for $1,G00. The farm covered by the smaller 
mortgage was more valuable than the farm 
covered by the larger mortgage. But witness 
understood, when he took the mortgage, it 
covered the more valuable farm. The assign- 
ment of the mortgage was absolute, at Ben- 
edict's risk and costs. Defendants said that 
the mortgage was to be received in payment; 
witness replied, that he had no authority to 
receive it as such. Took the mortgage, and 
witness observed, if it was not right, defend- 
aut>; must make it so. When the mortgage 
was received, the balance of the note was 
paid to the plaintiffs. After the arrangement 
was made, the defendants proposed to the 
plaintiffs, if they were dissatisfied with what 
their attorney had done, they were requested 
to retxu-n the papers, and place the parties 
as they were. But they never offered to re- 
turn the evidences of claim. 

The court instructed the jury that the in- 
quiry for them was, whether the note had 
been paid. The mortgage for $1,800 was 
assigned, and the balance was received or 
paid by notes. It is not clear that Kingsley, 
the agent of the plaintiff, was authorized to re- 
ceive the mortgage and the notes, in discharge 
of the note on which suit is brought. There 
seems to have been no unequivocal under- 
standing, that the instruments assigned should 
be received in payment. But, when one of 
the plaintiffs, afterward, had a conversation 
with one of the Maynards, in which he said, 
if you are dissatisfied with your attorney, 
give me back the papers, and we will stand 



as we were, the papers, it seems, were not 
returned, nor offered to be returned. Tt ap- 
pears after this, that suit was brought on the 
mortgage bond. This act confirmed the con- 
ti'aet made with ICingsley. For it was the 
duty of the plaintiffs to retm-n the papers as 
pi'oposed by the defendants, if they did not 
assent to the terms on wliich they were re- 
ceived by then* agent. The defendants in- 
sisted that they were given in discharge of 
the note now sued on. After this conversa- 
tion, by bringing suit on the mortgage and 
using the notes, the plaintiffs subjected them- 
selves to the conditions under which they 
w^ere transferred to the plaintiffs. And the 
facts being before you, gentlemen of the jury, 
it will be for you to determine whether the 
mortgage and notes were received in payment 
or not. If they were so received, you will 
find for the defendants. Verdict for defend- 
ants. 



Case l^o. 1,S95. 

BENEDICT V. MAYNARD et al. 

[5 McLean, 262.]^ 

Circuit Court, D. Michigan. June Term, 1851. 

Guaranty — Diligexce — Receivehs — Agescy. 

1. The plaintiff indorsed two post notes of 
the Bank of Washtenaw, Michigan, for fifteen 
thousand dollars, which notes were discounted 
by the Mechanics' and Farmers' Bank of Al- 
bany, and by that bank the funds of the notes 
were paid to the creditors of the Washtenaw 
Bank to the amount of $2445 61. At the time 
of the indorsement, Benedict took to the Wash- 
tenaw Bank certain securities, which were 
sold at auction, and bought by Benedict for 
$19,250. The Washtenaw Bank failed, and 
James Ivingsley, receiver of said bank, agi*eed 
to collect the securities, rendering a strict ac- 
count, and paying over to Benedict the amount 
received, until the Mechanics* and Farmers' 
Bank was paid, including interest, costs, and 
expenses, and the remainder of the securities 
to be paid to the creditors of the Washtenaw 
Bank. A part of the securities were retained 
by Benedict. The defendants became the se- 
curity of Kingsley, that they should faithfully 
perform, &c. Action was brought by the plain- 
tiff against defendants, on the covenant. De- 
fendants demurred because the plaintiff did 
not set forth in his declaration in what manner 
he used diligence to collect the New York se- 
curities. This held not to be necessary. The 
averments in the declaration held to be sufii- 
cient. 

2. The duties of receiver of the Washtenaw 
Bank, and agent, not inconsistent. 

3. The securities, being sold to the plaintiff, 
were subject to the contract, and not to his acts 
as receiver. 

[At law. Action by Lewis Benedict against 
aiaynard and Morgan on an instniment of 
guaranty. Defendants demin: to the declara- 
tion. Overruled. For verdict on trial of the 
action, see Case No. 1,296.] 

Barstow & Lockwood, for plaintiff. 
Emmons & Vandyke, for defendants. 

OPINION OF THE COURT. This is an 
action of covenant founded upon an instru- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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ment under seal, dated the 4tL of July, 1830. 
Among otlier tilings tlie covenant recites that 
about tlie 1st of October, 1838, tlie plaintifC 
indorsed two post notes of tlie Bank of "Wash- 
tenaw, then doing business In "Washtenaw 
county, IMichigan, for fifteen thousand dollars 
each, dated the 1st of October, 1838, and pay- 
able in six and nine months from date; and 
whicli were discounted by the "Mechanics' 
and Fai'mers' Bank, of Albany," on which the 
bank paid the drafts and checlcs of the "Wash- 
tenaw Bank, to the amount of twenty-four 
thousand forty-five dollars and ninety-one 
cents, which notes were protested when due 
for nonpayment. At the time of this indorse- 
ment, Benedict took from the "Washtenaw 
Bank certain seciu'ities, which were sold at 
auction in 1839, with the consent of the bank, 
and bought by Benedict for nineteen thou- 
sand two himdred and fifty dollars. 

The "Washtenaw Bank failed, and James 
Kingsley, receiver of said bank, some time 
subsequently, made a proposition to Benedict 
to receive said secm-ities, to collect the same, 
rendering a strict account, and to pay over to 
Benedict the amoimt received until the Me- 
chanics' and Farmers' Bank should be paid, 
with all inta-est and expenses, counsel fees, 
costs, and a reasonable commission incmxed 
by the said Benedict, and the remainder of 
said secm'ities to be paid to the ci-editors of 
the Washtenaw Bank, A part of the New 
York secm-ities were retained by Benedict, 
who was to account for the same. And the 
•defendants bound themselves that Kingsley 
should faithfully execute the trust. In con- 
sideration of the above, Benedict agi*eed to 
place all the securities, except those in New 
York, &c, into the hands .of Kingsley, who 
was to collect and account for the same, &c. 
And the president and directors, and others 
interested in the stock of the Banlv of Wash- 
tenaw, santioned the arrangement. The se- 
curities amounted, nominally, to one hundred 
and.thhrty thousand dollars; the debt to Bene- 
dict exceeded twenty thousand dollai"s. 

The defendants demm-red to the declara- 
tion, and assigned for causes of demm-rer: 
1. That the plaintiff has not set forth in his 
declaration in what manner he used reason- 
able diligence to collect the said secm'ities, 
&c. 2. That he has not in the 3d and 4th 
counts of the declaration shown any diligence 
used by him to collect them. 3. That the 
plaintiff has not averred performance of any 
thing on his part to be performed, or shown 
what expense he has incm-red, &c. 

The main ground of the argument on the de- 
murrer was, that the contract was illegal and 
void at law, as Kingsley, the receiver, was 
a statutory agent, and was bound strictly by 
the law in the performance of his duties. 
That he was bound to collect or sell the assets 
of the bank, and accoimt to its creditors. 
That he had no authority to pay commissions 
to Benedict, or costs. That the receiver had 
no power to give him a preference over the 
other creditors of the bank. 



The duties of the receiver are specially 
pointed out in the statute, and, among others, 
"he is authorized to redeem all mortgages and 
conditional contracts, and all pledges of per- 
sonal property, or to sell such property sub- 
ject to such mortgages, contract, or pledges." 
That the receiver is bound by the authority 
imder which he acts, is admitted. He can- 
not substitute his own discretion, where the 
law has enjoined upon him a positive duty. 
But the powers exei-cised Tinder this contract 
were derived from the contract, and not 
specially from the statute. Benedict held 
these secmities as his indemnity, and both in 
law^ and equity he was authorized to hold 
them, until the debt he had paid, or was re- 
sponsible for, was discharged. He was con-r 
nected with the "Mechanics' and Farmers' 
Banlc," of Albany, which paid the drafts of 
the Washtenaw Bank. This gave credit to 
the new bank, and, pei-haps, enabled it to 
commence operations. He was personally re- 
sponsible for these allowances, as indorser, 
and he, at the same time, received the ti'ans- 
fer of the secm-ities. It is not probable that 
the receiver had the means of redeeming 
these seem-itios, or any part of them, by the 
assets of the bank which at first came into 
his hands. And he could not claim any part 
of them, in the hands of Benedict, until his 
demand was paid. He could compel Bene- 
dict to use proper diligence in collecting the 
moneys, but he could not claim possession of 
the notes, bonds, «S:c., or money before full 
payment to him. "Dnder these circumstances, 
Benedict agrees to authorize Kingsley, as his 
agent, to make the collection, and pay over to 
him, as by the contract was stipulated. There 
is nothing illegal in this arrangement. Kings- 
ley was not acting as receiver in this matter, 
in collecting the assets of the bank to be dis-. 
fcributed among its creditors. Until the mon- 
ey was paid to Benedict, the receiver could 
not claim anything of him as assets of the 
bank. After .the pledge was redeemed, all 
the surplus became assets of the bank, and 
Kingsley was boimd to deal with them as 
such. This arrangement was manifestly for 
the interest of the creditors of the bank, the 
president, dii'ectors, and stoekholdei-s desired 
it, and the person appointed to make the col- 
lection was the legal agent, for the collection, 
of the assets of the bank. It was his duty 
to wind up the concerns of the institution, 
in as short a time, and in as economical a 
manner, as could be done. This, the interest 
of the creditors of the bank required, and was 
specially enjoined by the law. Benedict did 
not stand as a creditor merely; he was a cred- 
itor, but he held in his hands, perhaps, almost 
all the assets of the bank, honestly pledged 
for his indemnity. His claim was equitable 
and just, and might well receive, as it did re- 
ceive, the sanction of a court of chancery. 

It is objected that the receiver had no pow- 
er to allow the commissions to Benedict, or 
to pay costs. No com:t could refuse to allow 
these. It was a charge for labor and expense 
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in the business of the bank. Benedict did 
not receive tbe notes, bonds, or stock, at the 
amount called for upon their face. Many of 
them were no doubt worthless. This may be 
presumed from the amount of securities he 
received, which exceeded his responsibilities 
for the bank, some five or six hundi'ed per cent. 
He could only claim the amount that should 
indemnify him, and that he was entitled to. 
From the natiu'e of the business, he could not 
avoid costs, and he was entitled to a reason- 
able compensation for his labor. This neces- 
sarily arose out of the natm-e of his secm-ities, 
and the obiigations of the Washtenaw Bank. 
And it was proper and legal, in the covenant 
xmder consideration, to provide for their pay- 
ments. 

The purchase of these securities by Bene- 
dict, he being the ti-ustee, and the sale being 
made by him, on ordinary principles, would 
not be valid, unless sanctioned by the cestui 
que tnists. But this purchase was not in- 
sisted on. From the first to the last of this 
transaction, Benedict seems to have acted in 
good faith, and with the view to promote the 
interest of the stockholders of the bank. 

This covenant is dated 4th of July, 1840. 
Benedict's indorsements were made 1st Oc- 
tober, 1S38; one of the notes was payable in 
six months, the other in nine; so that after 
the last note was protested, less than two 
years transpired before the secmrities were 
placed in the hands of Kingsley. Those se- 
curities consisted in mortgages on real estate, 
stocks of various kinds, and other evidences 
of indebtment. We think: that the aver- 
ments in the declaration of the performance 
of his covenants by the plaintiff is sufficient. 
Upon the whole, the demiuTer to the declara- 
tion is overruled. 



Case 'No. 1,S96. 

BENEDICT V. MAYNAUD et al. 

[6 McLean, 21.]^ 

Circuit Court, D. Michigan. June Term, 1853. 

Pleadisg — Vekificatiox — Amesdmest — Proof. 

1. Under a rule of court, if the signature of 
the parts to the instrument on which the ac- 
tion is brought, is denied by plea, the plea must 
be sworn to, or the signature is admitted. 

2. A motion to make the affidavit, when the 
cause is called for trial, refused. 

3. The afiidavit should be made at the time 
the plea is filed. 

4. The instrument being admitted, by the 
pleading, it may be read, as it appears upon its 
face. 

[At law. Action by Lewis Benedict against 
Maynard and Morgan on an instrument of 
guaranty. Verdict for plaintiff. For deci- 
sion on demxuTei' to the declaration, see Case 
No. 1,295.] 

Barstow & Lockwood, for plaintiff. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



Hawkins, Fraser & Emmons, for defend- 
ants. 

OPINION OP THE COURT. This action 
is brought on a covenant to pay money. 
On the cause being called, a motion was 
made by defendants to add an affidavit, de> 
nying their signatures, which was opposed 
by the plaintiff's counsel. The court overruled 
the ■ motion. The affidavit should have ac- 
companied the plea when filed. To permit 
it now to be filed, would be a surprise on the 
plaintiff; he alleges his witnesses, by whom 
the instrument can be proved, have not been 
summoned, as the execution of the instru- 
ment was not denied. The instrument being 
offered in evidence, objection to it was made, 
that there was a vaiiance between it and 
the one stated in the declaration, in this: 
that Maynard in the instrument, appears to 
have signed it as president; the word pres- 
ident appears to have been stricken out. 
The oj'er gives the signature without the des- 
ignation of president. It was also objected 
that the instrument was drawn for several 
individuals who have not executed it. The 
signatures, as they appear on the face of the 
instrument, are admitted by the pleading. 

If the defendants desired to take advan- 
tage of any defect of execution, they should 
have pleaded non est factum, and filed, with 
the plea, an affidavit of its truth. The word 
president being stricken out, the court will 
presume, from the admission of the pleading, 
that it was; so stricken out, at or before it 
was signed. 

The plaintiff proposed to read the declara- 
tion and oyer, and not produce the original 
instrument; but the court said it was un- 
necessary; the original instrument was ad- 
mitted by the pleading, and the insti-umont 
was truly set forth in the declaration, and 
copy of the instrument annexed to it. 

With the assent of the parties, the jiu-y 
found a verdict for $9000. Judgment 



Case nSTo. 1,297. 

The BENEFACTOR, 
[8 Ben. 426.] ^ 



y 



District Court, E. D. New York. May, 1S7G.* 

Collision at Sea — Steamer and Schooneu — 
Choice op Dangerous Course— Chasge in Ex- 
tremis. 

1. A steamer and a schooner came in colli- 
sion in broad daylight in the Atlantic ocean, off 
Squam beach. The schooner was bound up the 
coast, close-hauled on the port tack, heading 
about north by west and running about eight 
miles an hour. The steamer was running down 
the coast about ten miles an hour. Each vessel 
sighted the other several miles oCf. The steam- 
er claimed that she had shaped her course to 



^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

^ [Affirmed by the circuit court in Case No. 
1,298, and that decree was affirmed in The Ben- 
efactor, 102 U. S. 214.] 
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pass inshore of the schooner and would have 
))assed her in safety, if the schooner had not, 
when the vessels were a short distance apart, 
luffed up across her bow. It appeared that she 
would have passed not more than thirty or forty 
feet off. The steamer struck the schooner on 
her starboard quarter, and she sank in about 
five minutes and was a total loss with her car- 
go: Held, that it was doubtful whether the 
schooner did attempt to luff, but if she did, it 
was only a change in extremis. 

2. That the cause of the collision was the 
fault of tte steamer in endeavoring to pass 
ahead of the schooner, and so close to her. 
Having made choice of so dangerous a mode of 
passing, it made no difference whether she mis- 
judged, by so slight a distance, or whether the 
schooner, by a like misjudgment, thought the 
steamer was not going to clear her, and, at the 
last minute, luffed. 

[Cited in The Beta, 40 Fed. 900.] 

3. That the steamer was liable for the dam- 
ages. 

[In admiralty. Libel In rem by the ovm- 
ers of the schooner Susan Wright against 
the steamship Benefactor (the New York & 
Wilmington Steamship Company, claimants) 
for collision. A separate libel was filed by 
the crew of the schooner for the loss of per- 
sonal effects, and a petition of intervention 
by the owners of the schooner's cargo to re- 
cover value of the same. Decree for libel- 
lants and interveners, the damages in the ag- 
gregate being assessed at $61,810.49. 

[Subsequently an appeal was taken to the 
circuit com't, where this decx'ee was affirmed, 
(Case No. 1,298,) and on appeal to the su- 
preme court the judgment of the circuit com-t 
was affirmed, (The Benefactor, 102 U. S. 
214.) For proceedings on the part of the 
elaimants to limit their liability pm-suant to 
Rev, St § 4283, and the Fifty-fourth admi- 
ralty rule, see Case No. 10,200, 103 U. S. 239, 
247.] 

On February 26th, 1875, a collision occur- 
red about two miles off Squam beach, on the 
New Jersey coast, between the steamship 
Benefactor and the schooner Susan Wright, 
■whereby the latter with her cargo was lost 
The owners of the vessel and of the cargo 
filed separate libels to- recover the damages, 
which libels were consolidated by order of 
the comrt The collision took place about ten 
o'clock in the morning. The schooner was 
coming up the coast, heading about north by 
west, close-hauled on her port tack, and the 
steamer was going down Hie coast, intending 
to pass inside of the schooner, their com'ses 
crossing at a slight angle. The schooner was 
struck on the starboard quarter by the 
steamer and sank in about five minutes. 

R. D. Benedict, C. A. Tweed, and Beebe, 
Wilcox & Hobbs, for libellants. 
Owen & Gray, for claimants. 

BENEDICT, District Judge. These are ac- 
tions to recover of the steamship Benefactor 



the sum of $145,113.00 for the loss of the 
sehooner Susan Wright and her cargo, lost in 
a collision which occurred between these two 
vessels on the 26th of February, 1875. The 
place of the collision was off Squam beach, 
about two miles off shore. The time of the 
collision was about ten o'clock in the morn- 
ing. The weather was fine and clear. There 
were no vessels near to interfere with the 
navigation. The steamer was bound out- 
ward from New York, running some ten 
knots an hour, and the sehooner was bound 
to New York, running eight knots, close- 
hauled upon the wind, which was west to 
west-north-west Each vessel was seen by 
the other at the distance of some miles, and 
there was nothing to prevent their passing 
each other in safety. They came together 
without slackening their speed— and the 
sehooner sank almost immediately with her 
valuable cargo. 

On the part of the steamer, it is charged 
that the steamer saw the schooner approach- 
ing her course and ported lier helm to pass 
inshore of her; that the schooner then also 
ported and the vessels upon these courses 
would have passed each other in safety, but 
that, as the vessels neared each other, the 
sdiooner suddenly luffed across the bows of 
the steamer, whereupon the steamer bore 
away at once, let go her spanker and stopped 
her engine, but had not time to avoid the 
schooner. 

Upon the evidence there is great room to 
doubt whether an effort was made to luff 
the sehooner, as is charged by the steamei*. 
If such an effort was made, it was at the 
last moment, and when little or no change in 
the course of the schooner could have been 
effected, and it was in extremis. 

The fault causing the collision was the 
fault of the steamer in attempting to pass 
ahead of the schooner and so dose to her. 
When the vessels neared each other, the 
course of the steamer, as the pUot on the 
schooner, who is called as a witness by the 
steamer, judges, would have carried her 
from 30 to 40 feet clear of the schooner. 
There was no necessity for thus "shaving" 
the schooner, and it was highly improper so 
to do. The steamer having chosen such a 
dangerous course, it matters not whether she 
misjudged heir ability by forty feet and so 
ran into the schooner, or whetlier the schoon- 
er, by reason of a similar misjudgment, was 
led to suppose that the steamer could not 
clear her, and, at the last moment, luffed. 

A steamer has no right under circumstan- 
ces like these needlessly to place herself in 
such close proximity to a sailing vessel that 
the error of a moment will bring destruc- 
tion. There must be a decree for the libel- 
lants, witli an order of reference to ascer- 
tain the amount of the loss. 
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Case Wo. 1,298. 

The BENEFACTOR. 

[14 Blatchf. 254.] ^ 

Circuit Court, E. D. New York. June 11, 1877.= 

CoLLisiox— Steatheu and Schooner — Daxgekous 

PKOXISriTY — FaILCIIE to CtlAXGE CoOHSE. 

A collision took place between a steamer and 
a schooner on the open sea, in clear weather, in 
broad daylight, the vessels seeing each other at 
a distance of seven or eight miles and for twen- 
ty minutes or half an hour. The schooner did 
not change her helm except in the moment of 
peril, when her master attempted to port, but 
did not succeed, and was compelled to abandon 
his wheel: Hdtl, that the steamer was in fault 
in attempting to pass the schooner at too short 
a distance off, and that the schooner was free 
from fault. 

[Cited in The Raritan, 32 Fed. 848; The 
Beta, 40 Fed. 900.] 

[See note at end of ease.] 

[Appeal from the district court of the 
United States for the eastern district of New 
York. 

[In admiralty. Libel in rem by the owners 
of the schooner Susan Wright against the 
steamship Benefactor (the New York & Wil- 
mington Steamship Company, claimants) for 
collision. A separate libel was filed by the 
crew of the schooner for the loss of personal 
effects, and a petition of intervention by the 
owncr.^ of the schooner's cargo to recover 
value of the same. Decree for libellants 
and interveners, the damages in the aggi-e- 
gate being assessed at $01,810.49. Case No. 
1,297. Claimants appeal. Affirmed. 

[Subsequently an appeal was taken to the 
supreme court by the claimants, and the 
judgment of the circuit court was afiirmed. 
The Benefactor, 102 U. S. 214. For pro- 
ceedings on the part of the claimants to limit 
their liability pursuant to Rev. St. § 4283, 
and the fifty-fourth admiralty rule, see Case 
No. 10,200, 103 U. S. 239, 247.] 

This was an appeal from a decree of the 
district court, in admiralty, in favor of the 
libellants, in a suit in rem against the steam- 
ship Benefactor, in a cause of collision. 
This court made the following findings of 
fact: The collision between the steamship 
Benefactor and the schooner Susan Wright, 
in controversj' in this suit, took place a little 
after ten o'clock in the forenoon of the 2Gth 
day of February, 1875, off Squam beach. New 
Jersey, and about three miles distant there- 
from. The Aveather, at and prior to the time 
of the collision, was fine and clear, and the 
wind about west northwest and strong. The 
steamship was bound from New York to 
Wilmington, and the schooner from Matan- 
zas to New York. The steamship was ob- 
served by those in charge of the schooner 
when six or seven miles distant therefrom, 
and from twenty to thirty minutes before the 

* [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 

= [Affirming The Benefactor, Case No. 1,297, 
Decree of the circuit court affirmed in The Ben- 
efactor, 102 U. S. 214.] 



collision. At that time the steamship bore 
a point or two off the starboai-d bow of the 
schooner. The schooner was close-hauled, 
sailing on a comrse about north by west, at 
the rate of about eight miles an hour. The 
steamship was proceeding on a eom'se about 
south southwest, at the rate of about ten 
miles an hom*, with her sails set, and the 
wind free, and making much leeway. At 
this time the courses of the two vessels were 
such as to cross each other, if continued, and 
such as to bring the two vessels either to- 
gether or into close proximity to each other, 
and the two vessels were proceeding in such 
directions as to involve risk of collision. On 
the windward side of the two vessels, and 
about three miles distant therefrom, was the 
New Jersey shore, trending, at that point, 
about north by east and south by west, and 
on the leeward side was the open ocean, 
without any obstruction to safe navigation. 
There was nothing to prevent the steamship 
from seasonably changing her course so as 
to pass either to windward or to leeward 
of the schooner and give her a wide berth. 
From the time when the steamship was ob- 
served, as above stated, she was watched by 
those in charge of the schooner, and the 
schooner was kept close-hauled upon her 
course. The steamship was also kept upon 
her course, without slacking speed or stop- 
ping, until the vessels were only a few 
lengths apart and a collision was imminent, 
when the peak of her mainsail was lowered, 
her engines were slowed and stopped, and 
an effort was made to pass to leeward of the 
schooner, but without success. After the 
steamship was within a few lengths of the 
schooner and a collision was imminent, the 
captain of the schooner attempted to avoid 
the impending collision or lessen its force, 
by porting the helm of the schooner, but, 
after putting the schooner's wheel only about 
two spokes to port, he was driven awaj"- 
therefrom by the nearer and dangerous ap- 
proach of the steamship, which struck the 
schooner on her starboai'd quarter, in conse- 
quence of ^'hich the schooner sank almost 
immediately, with her cargo. The schooner 
kept her course until the steamship was in 
close proximity and the collision was immi- 
nent, and, if there was any change in the 
schooner's course after that, and before the 
collision actually took place, it was very 
slight, had no effect in producing the colli- 
sion, and was made in extremis. 

Beebe, Wilcox & Hobbs, for libellants. 
Ow^en & Gray, for claimants. 

HUNT, Circuit Justice. Nothing can be 
more clear than that the occm'rence of a col- 
lision between a steamer and a schooner 
upon the open sea, in clear weather, in broad 
daylight, with no storms, the yessels sighting 
each other at a distance of seven or eight 
miles, and for twenty minutes or half an 
hour, was the result of a gi"eat negligence. 
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The duty of avoiding the collision belonged 
to the steamer, and she had the most abun- 
dant opportunity of doing it. The principal 
fault of the steamer was in not making the 
proper arrangement to avoid the schooner, 
Tvhen first discovered. A very slight devia- 
tion from her com'se Tvould have made the 
divergence so marked as to avoid all peril or 
alarm, and would not have produced any 
perceptible effect upon her own voyage. In- 
stead of that she pm-sued a.coiurse which, 
according to her own evidence, wotdd 
have carried her to the windward of the 
schooner a cable's length only, or seven 
hundi-ed and twenty feet. The wheelsman 
of the steamer testifies, that, after he took 
the wheel, the schooner was on his port 
bow, and he noticed that she kept ofG 
a little, (i. e., ported her helm, carrying 
her to the east;) and that the captain or- 
dered him to port the helm which he says 
was done. He fm-ther says, that, if the 
schooner had kept this course and the steam- 
er had kept her eom-se, he would have passed 
the schooner on' the port side, a cable's 
length from each other, that is, seven hun- 
dred and twenty feet This, with vessels 
whose conjoined speed equalled eighteen 
miles an hom*, was quite too close a calcula- 
tion. An allowance of thirty seconds of time, 
which could be absorbed by a slight excess 
of steam or a slight increase of wind, is veiy 
far fi'om an exercise of reasonable prudence. 
The presence of a large steamer in such close 
proximity might well disturb the composure 
of the navigation of a smaller craft. 

There is really but a single question of 
fact in the case, to wit, whether the schooner 
so deviated from her com'se as to justify the 
action of the steamer. It is by no means 
clear that the evidence given by the mate, 
Norwood, establishes such a justification, but 
I am disposed to rely upon the evidence of 
the captain of the schooner, which is clear, 
consistent throughout, and in apparent har- 
mony with aU the circumstances of the case. 
If his testimony is credited, there was no 
change except in the moment of peril. He 
attempted to put his wheel a-port, but did 
not succeed in his attempt. The emergency 
compelled him to abandon the wheel and go 
to the forward part of the vessel. What- 
ever was done in this crisis, whether wise or 
otherwise, is not to be charged as a fault 
upon the captain. It is the fault of those 
who forced the emergency upon him. To 
the same effect is the evidence of the pilot of 
the schooner, McNamee. 

The collision was occasioned by the fault 
of the steamer, and she should be condemned 
therefor. The decree of the district court 
was right, and should be affirmed, with costs. 

[NOTE. On appeal by the claimants, the 
judgment of the circuit court in this case was 
iifl5rmed by the supreme court, on the ground 
that it was the imperative duty of the steamer 
to Iceep out of the way of the schooner: and, 
although there was no special finding that the 
steamer saw the schooner, it would have been 



a gross fault on her part if she did not. In de- 
livering the opinion of the court, iVIr. Chief 
Justice Waite, remarked that, "as the respon- 
sibility of avoiding the collision was on the 
steamer, it was a fault in her to get so close 
that a slight change in the course of the 
schooner, in the midst of what seemed to be 
imminent peril, would bring the vessels together. 
It is clear that those on board the steamer were 
deceived as to the movements of the schooner 
by the leeway they themselves were making, 
and that they expected to pass to the windward, 
when they should have shaped their course to 
go to the leeward." The Benefactor, 102 U. S. 
214.] 
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The BEN FLINT. 

D- Abb. (XT. S.) 126; ^ 1 Biss. 5G2; ^ 6 Am. Law 
Reg. (N. S.) 707.] 

District Court, D. Wisconsin. Jan. Term, 1SG7. 

Merchant Seam ex — Right to be Cukei*. 

1. A seaman who has received an injury or 
contracted a disease while in the service of the 
ship, is entitled to be cured or cared for at the 
expense of the ship. This right is an ingredient 
in the compensation to be paid to the seaman 
under the contract of shipment; and is enforced 
by an award of additional wages. 

[Cited in The Guiding Star, 1 Fed. 349; Peter- 
son v. The Chandos, 4 Fed. 651; Longstreet 
V. The R. R. Springer, Id. 672; The City 
of Alexandria, 17 Fed. 394; Tlie A. Heaton, 
43 Fed. 596. See, also, The Nimrod, Case 
No. 10,267; Reed v. Canfield, Id. 11,641; 
The Forest, Id.' 4,036; Ringold v. Crocker, 
Id. 11,843; Kuight v. Parsons, Id. 7,886; 
Babcock v. Terry, Id. 702; Myers v. The Liz- 
zie Hopkins, Id. 9,993; The North America, 
Id, 10,314; Brown v. The Bradish Johnson, 
Id. 1,992; The W. L. Wbite, 25 Fed. 503; 
The Vigilant, 30 Fed. 288.] 

2. The general rule that a seaman is entitled 
to be cured at the expense of the ship, is ap- 
plicable to seamen employed on the lakes and 
navigable rivers within the United States, 

3. The claim of a seaman to be cured at the 
expense of the ship is not forfeited because the 
hurt or sickness may hare besn incurred through 
his negligence, unless something more is shown 
than mere ordinary carelessness, consistent with 
good faith in the prompt discharge of duty in 
obedience to orders. To forfeit the claim, the 
disability or sickness of the seaman must be 
owing to vicious or unjustifiable conduct; such 
as gross negligence operating in the nature of a 

' fraud upon the owners, — willful disobedience to 
orders, — ^persistent neglect of duty. 
[Cited in Peterson v. The Chandos, 4 Fed. 
651.] 

4. It seems, that where the sickness or dis- 
ability of the seaman is caused or aggravated 
by the neglect or misconduct of any of the ofH- 
cers of the ship, an allowance may be made to 
the seaman for the expenses of his care, beyond 
th3 termination of the voyage. 

5. But in the absence of misconduct or neg- 
lect on the part of some oflicer, the oblisatiou 
of the vessel to provide for a disabled or sick 
seaman is only co-extensive with the obligation 
of the seaman to the vessel. It terminates, in 
ordinary cases, when the shipping contract is 
dissolved. 

[Cited in The City of Alexandria, 17 Fed. 
394; The Lopez, 43 Fed. 95. See, also, 

^ [Reported by Benjamin Vaughan Abbott, 
Esq., and Josiah H. Bissell, Esq., .and here com- 
piled and reprinted by permission. The sylla- 
bus is by Benjamin Vaughan A^bbott, Esq., and 
the statement by Josiah H. Bissell, Esq.] 
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Nevitt V. Clarke, Case No. 10,13S; Hichard- 
son V. The Juliette, Id. ll,Ta4; The Cam- 
bridge, Id. 2,335.] 

[In admiralty. Libel by Stephen Mors:an 
against the schooner Ben Flint for expenses 
of cumig libellant of injvu'ies received in 
stH'vice of the vessel.] 

[This schooner was employed in transport- 
ing lumber from ports on Lake Michigan, in 
the state of Michigan, to the port of Chicago, 
in the state of Illinois. Libellant was a sea- 
inan on board dm'ing the summer of 1866, 
but contracted before departure on each 
voyage at the rate of the then cm-rent wages. 
In the month of September he shipped on 
board, at Chicago, as seaman for the round 
trip, from there to Manistee, in Michigan, 
and back, at the rate of two dollars and fifty 
cents per day. The vessel was freighted at 
JManistee with lumber in the hold and on 
deck, leaving a passage way to and fi"om 
either side forward of the mainmast and the 
cabin. Tlie lumber near the mainmast be- 
ing stowed about fom- and a half feet above 
deck, the main-boom was brought up to an 
elevation above the himber of about eighteen 
inches, ajid supported by blocks placed on 
the saddle, and resting against the mainmast. 
These blocks or false saddles* were known to 
all on board not to be fastened to the main- 
mast, and that the boom was so elevated 
solely for the pm-pose of managing the ves- 
sel. The vessel being about to enter the 
harbor at Chicago on her return ti'ip, the 
wind blowing fres'h, an order was given by 
the officer in command to talie in the main- 
sail, which extended over the starboard side. 
When the order was given, libellant and two 
other seamen who were standing on the lar- 
board side of the vessel forward, immediate- 
ly proceeded to that duty. One of the sea- 
men about three feet from the mainmast 
crawled through the space between the lum- 
ber and the boom, and libellant following 
was hurt by the boom dropping across his 
back. The third seaman proceeded along 
the passage way. The wind blowing fresh 
at the time caused the boom to drop, although 
it was secured in the usual way from shift- 
ing. Tlie vessel moored at her dock in Chi- 
cago, when the officers desired libellant to go 
to the marine hospital in that cit3% but he 
preferred to leave for his home in Milwau- 
kee. They paid him his full wages, and one 
day extra, and assisted him to the cars for 
Jlilwaukee. The hurt rendered libellant un- 
fit for duty for several days, requiring med- 
icine and medical advice, nursing and at- 
tendance in Slilwaukee, to recover for which 
this libel is brought. Libellant was not an 
experienced seaman on board a sailing vessel, 
but was obedient and dutiful.] ^ 

Stark & McMullen. for libellant. 
Emmons & Van Dyke, for respondent. 
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MILLER, District Judge. It is contended 
that the officers of the vessel had neglected 
their duty in not fastening to the main mast 
the blocks upon which the boom rested. 
This, I think, is not tenable. The blocks 
w^ere placed against the main mast in the 
usual manner, known to aU on board, merely 
for the temporary support of the boom. The 
object of the elevation of the boom, and the 
existence of the passage way, were equally 
well known. If no passage way had ex- 
isted, or if libellant had been required or or- 
dered to pass under the boom,— in either case 
the vessel would be in fault in not securing 
the blocks or the boom from dropping. I 
do not think the vessel was in fault in this 
respect. 

It is not necessnry to prove by autjiorities 
that a seaman, having received an injury or 
taken sick whUst in the service of the ship, 
without his fault, is to be cured, or raiher 
cared for, at the expense of the ship. This 
rule is very ancient, and is universally' rec- 
ognized. Sound policy in favor of commerce, 
to induce seamen to ship for long voyages, 
and to perform laborious and hazardous du- 
ties on board, and also intrinsic equitj' sanc- 
tion the rule. The rule is beneficial to the 
owner, while he may deem it onerous. It 
encourages seamen to ship on lower wages, 
diminishes temptation to plunder, and en- 
courages them in the discharge of duty; 
and the master will be watchful of their 
health, and careful of their exposure to dis- 
ease and accidents. The right to claim for 
such expenses, or such duty on the part of 
the ship or vessel, in contemplation of law, 
is a pax't of the contract for wages, and a 
material ingredient in the compensation for 
the labor and services of the seaman. And 
in the admiralty a remedy may be applied on 
the principle of additional wages; and in 
case of neglect or injuries of the seaman on 
the part of the ship's officers, it may be ex- 
tended beyond the time of shipment or the 
return of the vessel to her home port. The 
services of a seaman are maritime, and what- 
ever enters into the compensation for such 
services, and is reducible to money, is in 
equity decreed as a just remuneration for 
such services. 

This ancient and now universal marine inile, 
is as applicable to seamen or mariners on the 
lakes, and on rivers flowing into the ocean, 
as on the high seas. Seamen or mariners on 
board boats or vessels employed in navigable 
fresh waters within the admiralty jm'isdic- 
tion of the United States are merchant sea- 
men, and are entitled to all rights, and sub- 
ject to all duties as such. But upon the equi- 
table principle of the marine law, the same 
consideration under the rule may not be ex- 
tended indiscriminately to all classes of sea- 
men. Humanity, and the interests of com- 
merce, demand a liberal extension of the rule 
towards seamen on vessels employed in for- 
eign ti-ade. But the same liberality need not 
be extended to a seaman shipping for a 
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TToyage for a few days on the lakes,— partic- 
ularly when additional wages are demanded 
at the commencement of each voyage. It 
appeared that libellant demanded increased 
wages before shipping for each voyage, as 
the season advanced. And he knew that a 
marine hospital existed in Chicago, whei'e 
seamen are cared for after being discharged 
from service, and where the officers of the 
vessel, wished him to go. It is true that 
libellant was not obliged to enter the marine 
•hospital as a patient. 

Claimant's advocate contends that libellant 
■was in fault for passing over the lumber 
and under the boom, and cannot therefore 
■sustain his libel. To entitle a sailor to sus- 
tain a libel for care and attendance, required 
in case of sickness or personal injury while 
in the service of the vessel, the disability 
must have occurred without his fault. Libel- 
lant testifies that he took the course over the 
lumber to save time; but he had better have 
■said that he thoughtlessly followed the lead 
-of a reckless bi'other sailor. SaUors are 
wards of the admiralty, and are rather ex- 
cused than condemned for accidental mistakes 
while in the faithful and obedient discharge 
of duty. Even after punishment for willful 
disobedience, if they return to duty, their 
full wages in many cases are allowed. A 
strict rule of forfeitui*e should not be applied 
to a sailor. TSTiat may be negligence or fault 
in persons employed in service on land, may 
not be in sailors employed on board of ves- 
sels. Ordinary negligence, consistent with en- 
tire good faith, as in this instance, should not 
prejudice a sailor's just rights. The marine 
law rather overlooks ordinary negligence, but 
punishes those gross faults and vices which 
affect or prejudice the ship's service or dis- 
•clpline. The accident occurred to UbeUant 
while in the prompt discharge of duty, in 
■obedience to a proper command. The drop- 
ping of the boom was unforeseen, and not 
<;aused by him. Under such'cti'cumstances, 
I do not think that libellant was in fault. To 
forfeit a claim for care or attendance under 
the rule, the disability or sickness of the 
•seamen must be owing to vicious or unjusti- 
fiable conduct, such as gross negligence op- 
erating in the natwe of a fraud upon the 
owners, willful disobedience to orders, and 
persistent neglect of duty. Walton v. The 
Neptune, [Case No. 17,135;] Reed v. Canfield, 
p:d. 11,641;] Johnson v. Huckins, [Id. 7,390;] 
Pierce v. The Entei-prise, [Id. 11,145;] The 
Nimrod, [Id. 10,267.] 

The following cases will explain the prin- 
ciple upon which relief has been allowed sick 
and disabled seamen: In Harden v. Gordon, 
[Case No. 6,047,] the rule is elaborately dis- 
cussed, and the com't came to the conclusion 
that the expense of curing a sick seaman in 
the com-se of the voyage is a charge on the 
■ship, and in this charge are included not only 
medicines and medical advice, but nm'sing, 
diet, and lodging, if the seaman be carried 
•ashore; that the court of admiralty has juris- 



diction to enforce the payment of these ex- 
penses, by a libel, for they are in the nature 
of additional wages during sickness; and that 
no stipulation contrary to the maritime law 
to the injury of seamen will be allowed to 
stand, unless an adequate additional com- 
pensation is given to them. In the case of 
Tlie George, [Id. 5,329,] the mate took sick 
during a foreign voyage, and was put on 
shore, where expenses were incurred for med- 
icines, medical advice, and attendance. It 
was adjudged that the ship owner should be 
held liable. In the case of The Nimrod. 
[Id. 10,267,] a suit for mariner's wages, no 
deduction was allowed for expenses attending 
the sickness of a seaman dui-ing the voyage, 
exceeding the balance of his wages. [So, 
also, in The Forest, Id. 4,936, where the ex- 
penses attending the sickness of a seaman 
during the voyage exceeded the balance of 
his wages.] ' And in Freeman v. Baker, [Id. 
5,0S4,] it is decided, that a promise of a 
seaman, side in a foreign port dm"ing the 
voyage, to pay bills for his medicine, &c., is 
void, and does not release the ship of liability. 
See, also. The William Harris, [Id. 17,695;] 
Brundet v. Tober,. [Brunent v. Taber, Id. 
2,054;] Kingold v. Croclcer, [Id. 11,843;] 
The Atlantic, [Id. 620;] Walton v. The Nep- 
tune, [Id. 17,135.] 

The following cases extend the benefit of 
the rule beyond the time of service of the 
seaman, as limited by the shipping articles; 
but it wiU be observed that misconduct on 
tlie part of the officers of the vessel formed 
an essential ingredient in each case: 

In Reed v. Canfield. [Case No. 11,641,] the 
ship Albion, having been employed in a whal- 
ing voyage on the Pacific, came to anchor in 
the harbor of New Bedford, her home port. 
The master soon after landed, and gave per- 
mission to one of the mates also to go on 
shore. Both of the mates expressed a desire 
to avail "themselves of this permission, on the 
retm-n of the boat from landing the master. 
They both concluded to go on shore, taking 
with tliem a boat's crew. The ship being left 
without officers to enforce discipline, the 
boat's crew, including libellant, remained on 
shore after landing the mates, until a storm 
ensued, which rendered the passage of the 
boat from shore to the vessel tedious; and 
hbellant's feet were so frozen that they 
had to be amputated. The disability to libel- 
lant would not have happened but for the un- 
warrantable departui-e of the officers from 
their duty. 

In Brown v. Overton, [Case No. 2,024,] 
libellant, a seaman on board the ship Madi- 
son, in a voyage from Calcutta to Boston, 
while reefing a top sail, was thrown from 
the' yard by the sudden motion of the sail 
and violence of the wind, and broke both of 
liis legs. The master, with the aid of a pas- 
senger and one of the crew, set the bones, 
and secured them in bandages and splints as 
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well as tbcy could. Libellaut was placed in 
a liammoek, and continued lying in it until 
foxu- days after the arrival of the ship at 
Boston, without proper attention, when h-^ 
was removed to a hospital. He was decreed 
indemnity lor all he had suffered from the 
omission of the master to go into Saint Hele- 
na, the nearest port after the accident, for 
surgical aid, and the master's culpable neg- 
lect of him dm-ing the voyage and after ar- 
riving at Boston, including expenses incurred 
after leaving tlie ship. 

In the case of Croucher v. Oaknian, 3 Allen. 
185, at law. the plaintiff was allowed to ri?- 
cover for damages for the tmlawful act of 
the master in wounding and then discharging 
him in a foreign port, while employed in the 
prosecution of a voyage. The plaintiff was 
allowed for necessary expenses at the foreign 
port, and for his return, months after the 
time mentioned in the shipping articles. 

And in Moseiey v. Scott. ."> Am. I.aw lieg. 
(X. S.) 599, at law, plaintiff shipped on board 
a steamboat as cabin-boy, for a trip to Nasli- 
ville and back to Cincinnati. During the voy- 
age he became sick with small-pox to such a 
degree that he was not able to attend to his 
duty, and was compelled to take to his bed 
on board, where he remained until the re- 
turn of the boat. The master and ofticers of 
(lie boat during his confinement on board neg- 
lected to furnish him with sufficient medi- 
cine, medical advice, attendance, nursing, and 
diet necessary for his comfort and cure. By 
reason of suc-h neglect, plaintiff's feet were 
so frozen that they had to be amputated, 
which confined him in a hospital several 
months. A demurrer to the petition, accord- 
ing to the practice in the state of Ohio, was 
overruled. See, also, Xevitt v. Clarke, [Case 
No. 10.13S.1 where the ship in a foreign voy- 
age was sold to foreigners without arrange- 
ments being made for the return of a sick 
seaman. 

These are all the American cases that 1 
have had access to. In the first class, mis- 
conduct or neglect of the ofiicers of the ves- 
sel was not material. In the second class, 
their misconduct and neglect towards the sea- 
man became an importfint item for the con- 
sideration of the court. Upon eveiy prin- 
ciple of humanity and equity, owners of ves- 
sels should be held liable, in amount measur- 
ed by the actual loss to the seaman, for his 
sickness or disability caused or aggravated 
by the misconduct or neglect of their officers. 

From this review of American cases I have 
arrived at the conclusion that, in the ab- 
sence of misconduct or neglect on the part 
of the officers, the obligation of the vessel 
to provide for a disabled or sick seaman, 
should only be co-extensive in dm-ation to 
that of the seaman to the vessel. The privi- 
leges and liabilities of the parties are. in con- 
templation of law, measured by the shipping 
articles. Interests of commerce do not re- 
quire that the privileges and duties of ship 
owners and seamen should be extended be- 



3'ond the reason, natm'e, and terms of tlie 
shipping contract, unless for fault, miscon- 
duct, or neglect on the part of officers of ves- 
sels towards their seamen; or perhaps, when 
the removal of a sick or disabled seaman 
from the vessel, or a change of treatment 
then being practiced might prejudice his re- 
covery within a reasonable time. Humanitv" 
and equity might require indulgence in ex- 
treme cases. Libellant received thq hurt 
complained of without fault on the part of 
the officers of the vessel while coming into 
the port of discharge; and after his discliarge 
and receipt of his wages, he traveled by land 
about ninety miles to the city of Milwaukee. 
He cannot recover against the vessel for ex- 
penses inctu'red by him in this city, and iiis 
libel must be dismissed. Decree accordingly. 



BEXHAil, (INGEHSOLL v.) See Cus:e Xo. 
7,036. 
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BENJAjNIIX v. CAVAROC et al. 

[2 Woods, IGS.] ^ 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Mortgages — Foueclosdre — Statdtoht REMEnv — 
Equity JruiSDicxiox of Feddkal Coukts. 

1. A mortgage on real estate to secure a debt 
executed by public act according to the law of 
Louisiana, although it imports confession of 
judgment, may be enforced by suit in equity. 

2. The fact that there is a statutory remedy in 
Louisiana on such a mortgage does not oust the 
jurisdiction of a court of equity to enforce it. 

[Cited in Kimball v. ilobile, Case Xo. 7,774. 
See, also, Davis v. James, 2 Fed. 018.] 

3. Where, under the jurisprudence and laws 
of a state, want of privity is not an obstacle to 
the enforcement by one person of a contract 
made for his benefit by another person with a 
third person: Held, that the equity courts of the 
United States, sitting in such state, will enforce 
such a contract at the suit of the beneficiary. 

In equity. Heard on demurrer to the bill. 

The case made by the bill was substan- 
tially as follows: The Louisiana Cotton 
Manufactory, a body corporate of the state 
of Louisiana, executed certain bonds with 
interest coupons attached, and to secure the 
payment thereof at maturity, granted a 
mortgage by authentic act before a notary 
public. Complainant [Henry W. Benjamin] 
was the holder of certain of said bonds with 
coupons annexed, and some of his coupons 
had matured and were due and unpaid. 

The bill further alleged that before the 
bringing of this suit, the said mortgage had 
been enforced by executory process in a 
state com-t at the suit of another holder of 
certain of said bonds and coupons, and the 
mortgaged property had been sold by the 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.! 
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sheriff to the defendant, Charles Cavaroc; 
that out of the pui'Chase price a certain 
specified sum was paid by Cavaroc to the 
sheriff in cash, and the remainder Tvas re- 
tained by him, to be applied under the stip- 
ulations in the sheriff's deed, and, accord- 
ing to law, to the payment and satisfaction 
pro tanto of the bonds and coupons, other 
than the matured coupons held by the plain- 
tiff in the proceedings in the state court; 
that the residue of the pui-chase price so re- 
tained by Cavaroc was insufficient to sat- 
isfy said bonds and coupons except to a 
certain extent which is specifically stated; 
and that to this extent, the property re- 
mained affected in Cavaroc's hands, by the 
mortgage, and that he became, by virtue of 
the premises, personally liable to that ex- 
tent to the respective holders of the said 
bonds and coupons, and the precise amoimt 
alleged to be so due by Cavaroc on each 
of said bonds and coupons was specifically 
stated in the biU. 

It was" f m-ther alleged that subsequent to 
the pm'chase by Cavaroc, he entered into a 
certain written contract or agreement with 
the other parties, who are made defendants, 
wherein it was recited that he had pm-chased 
said property for the other defendants, and 
that the same was thereby transferred to 
them in certain respective portions which 
were specifically stated, and that in said con- 
tract it was stipulated by and between Cav- 
aroc and the other defendants that the lat- 
ter should assume and pay to the holders 
respectively of the bonds and coupons out- 
standing ratably, in proportion to their re- 
spective interests in the propertj% the 
amounts for which it was averred that said 
Cavaroc had become personally liable as 
aforesaid; the said assumption constituting 
a part of the consideration of the said trans- 
fer from Cavaroc to the other defendants. 
If was averred that by reason of the said 
alleged ti-ansfer, and the stipulation be- 
tween Cavaroc and the other defendants, 
the latter became personally bound and lia- 
Me to be called upon in a com't of equity to 
pay and satisfy ratably, and in proportion to 
their alleged respective interests in the prop- 
erty, the said outstanding bonds and cou- 
pons to the same extent as the said Cavaroc 
was alleged to have become personally lia- 
ble, and the precise sums for which each of 
the said defendants had become so personal- 
ly liable were set forth. 

The bill prayed for the sale of the property 
imder the mortgage upon such terms as to 
cash and credit payments as might corre- 
spond with the dates of the maturity of the 
bonds and coupons, and for a personal de- 
cree against the defendants respectively for 
specific sums of money, according to the 
averments of the bill. 

To this bill the State National Bank and 
the firm of Vincent & Co. demurred, and as- 
signed as grounds of demm'rer: 1. That 
there was no equity in the bill, and if plain- 
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tiff was entitled to any relief at all as against 
the defendants, on the grounds set forth in 
his bill, he had a plain, adequate and com- 
plete remedy at law. 2. There was no priv- 
ty of contract between the complainant and 
the defendants who demur. 
[DemuiTer overruled.] 

Thomas J. Semmes and Robert Mott, for 
complainant, cited De Brueys v. Freret, 18 
La. Ann. 80; Landry v, Landry, 12 La. Ann. 
167; Code Pr. art. 732; Walker v. Dreville, 
12 Wall. [79 U. S.] 442; Thompson v, Cen- 
ti-al Ohio R. Co., 6 Wall. [73 U. S.] 137^ 
Hersey v. Tm-bett, 27 Pa. St. 418. 

Henry B, Kelly, (with whom was James 
McConnell,) for defendants. 

The mortgage on- which the rights of com- 
plainant are founded is a Louisiana mort- 
gage, and was granted by authentic act be- 
fore a notary. It imports confession of 
judgment, and, in default of payment by the 
debtor, entitles the creditor to instant exe- 
cution by writ of seizvu:e and sale against 
the property, on simple petition and without 
citation. Code Pr. arts. 732-734; Loret Ele- 
ments de la Science Notariale, 377; Suc- 
cession of Tete, 7 La, Ann. 96. It is there- 
fore an instrument entirely different in its- 
effect from an English mortgage. The rem- 
edies appropriate to the enforcement of the 
rights of a mortgagee, under a Louisiana 
mortgage, are not equitable remedies in any 
sense, but statutory, and code remedies. The 
chancery jm'isdiction of the federal com-ts 
is the same in all the states, and the rule 
of decision is the same in all; its remedies 
are not regulated by the state practice. vjJJ. 
S. V. Howland, 4 Wheat [17 XJ. S.] 108; 
Dodge V* Woolsey, 18 How. [59 U. S.] 347; 
Barber v. Barber, 21 How. [G2 U. S.] 583; 
Cropper v. Gobm-n, [Case No. 3,416.] With 
regard to the statutory remedies, unknown 
to either the common law or equity system 
of England— such, for instance, as the rem- 
edies on a Louisiana mortgage, all of which 
are statutory, and, like the contract upon 
which they are based, unknown to either 
system— they are to be enforced by actions 
at law and not by suits in equity. Parsons 
V. Bedford, 3 Pet. [28 U. S.] 434. 

II. There is no privity between the com- 
plainant and the defendants who demur, 
and therefore this suit cannot be maintained 
against them. 1 Chit. Gen. Pr. 336; Twed- 
dell V. TweddeU, 2 Brown, Ch. 101; Woods 
V. Huntingford, 3 Ves. Jr. 129. 

WOODS, Circuit Judge. A very learned 
and elaborate brief has been filed by cormsel 
for defendants who demur, to show that a 
mortgage like the one referred to in the bill, 
executed according to the law of Louisiana, 
is not such a mortgage as is recognized by 
equity jurisprudence, but is a public act be- 
fore a notary which imports confession of 
judgment and that the remedy upon it is- 
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statutory and at law, by writ of seizm'e and 
sale. There is no question that the mort- 
gag'e mentioned in the bill was executed to 
secure a debt evidenced in part by the bonds 
held by complainant. It was a security for 
a debt. A suit upon the bonds at law would 
not give adequate relief because the plaintiff 
could not in such a suit assert his prior lien 
over other ordinary judgment creditors. One 
of the main purposes of the suit is to enforce 
•a lien upon property. This cannot be done 
by a court of law which simply renders 
judgment for the amount due plaintiff and 
leaves him to make his money out of the 
property of defendant by vrvit of fieri facias. 
It is said, however, that the plaintiff has a 
statutory remedy by seizure and sale, to 
which he might have resorted. But the couit 
could not have granted an order of seizure 
and sale in this case, because the writ can 
only issue where the evidence submitted to 
tlie court is authentic and makes full proof 
of every allegation of the petition. De 
Brueys v. Freret, 18 La. Ann. SO; Landry v. 
Landiy, 12 La. Ann. 1G7; Code Pr. art. 732. 
Complainant holds no such evidence against 
any of the defendants except Cavaroc. The 
proof against the others is an agx'eement un- 
der private signatiu-e. But the fact that a 
state legislature has conferred upcm the state 
courts the jurisdiction to enforce equitable 
rights by a statutory proceeding does not 
oust the equitable jurisdiction of the United 
States courts. That cannot be interfered 
with in any degree by state legislation. Ben- 
nett v. Butterworth, 11 How. [52 U. S.] G74, 
G7o; Thompson v. Centi'al Ohio It. Co., 6 
Wall. [73 U. S.] 137; In re Broderick's Will, 
21 Wall. [SS U. S.] 520; Noyes v. Willard, 
IGase No. 10,374.] But it seems that the 
very question raised by the first ground of 
demurrer is settled adversely in the case of 
WaUcer v. Dreville, 12 Wall. [79 U. S.] 440. 
That case went up from this court. It was 
a petition in which complainant set out that 
defendant was indebted to her in tlie sum of 
$5,492, which sum was secm'ed by mortgage, 
and the prayer was that defendant be con- 
demned to pay the amount so alleged to be 
due, and that tlie mortgaged premises be ad- 
judged and decreed to be subject to the pay- 
ment of said debt, interest and costs. The 
judgment or decree of the com't was in ac- 
cordance with the prayer of the petition. 
The case was taken to the supreme com-t of 
the United States by writ of error, and the 
writ of error was tliere dismissed on the 
ground that the case belonged to the equity 
side of the court and should have been 
brought up by appeal. 

The second groimd of demurrer is want of 
privity between complainant and defendants 
who demiu". Under the jurisprudence of this 
state this want of privity would not be an 
obstacle to a suit in a court of the state to 
require the defendants to perform a contract 



made by them for the benefit of a third per- 
son not a party to the contract. Code Pr. 
art. 35. By this article the liability to suit 
of the person thus contracting is expressly 
created, and the right to sue is also given to 
the person for whose benefit the contract is 
made. In other words, thei*e is an obliga- 
tion created in favor of the beneficiary of 
the conti'act against the person making the 
contract, although the beneficiary is not a 
party to the contract Can this court en- 
force tliis liability? The question seems to 
be distinctly answered by the supreme coui"t 
of the United States in the case of In re 
Broderick's Will, 21 Wall. [SS U. S.] 520, 
where the com-t says: "Whilst it is ti*ue that 
alterations in the jm-lsdiction of the state 
courts cannot affect the equitable jmisdic- 
tion of the circuit courts of the United States 
so long as the equitable rights themselves re- 
main, yet an enlargement of equitable rights 
may be administered by the circuit courts as 
well as by the courts of the state. * * *■ 
Indeed, much of eqmtable jm'isdiction con- 
sists of better and more efi^ective remedies 
for attaining the rights of parties." 

This com't has jurisdiction of this case to 
enforce a lien upon property to which the 
defendants claim title. They are therefore 
proper and necessary parties. The court 
having the defendants properly before it will 
proceed to do complete justice by enforcing 
directly against them the liability which they 
incm-red by entering into the contract with 
Cavaroc or with the sheriff for the benefit of 
the complainant and others. Demurrer over- 
ruled. 



Case I3"o. 1,301. 

BENJAMIN V. GIIAHA:NL 

[4 N. B. E. 391. (Quarto, 130.)] 

District Court, S. D. New York. Jan. 26, 1871. 

Bankhuptct — Accouxting to Assignee. 

The defendant in an equity suit, must ac- 
count, before a master, for property received by 
him. Orders of reference to a master will be 
settled on notice. 

In equity. 

C. H. Woodbury, for plaintiff. 
T. Darlington, for defendant. 

BLATOHFORD, District Judge. In this 
case the defendant must account before a 
master for the moneys, notes, and mer- 
chandise received by him from Lockwood & 
Marsh, embraced in the twenty-three items 
set forth in this answer, the account to em- 
brace interest on tlie moneys and on what 
shall be found to have been the value of 
the notes and merchandise, such interest to 
be computed from the commencement of 
this suit. The order of reference to the 
master will be settled on notice. 
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Case 'No. 1,303. 

BENJAIillN V. HAKT. 

[4 Ben. 454; ^ 4 N. B. R. 408, (Quarto, IBS.)] 

District Court, S. D. New York. Jan. Term, 

1S71. 

Appeal is Baskhuptct— Form of Boxd. 

1. In a suit in equity under the jurisdiction 
created by the bankruptcy act, a decree was 
entered for the plaintiff. Within ten days there- 
after the defendant gave notice of an appeal to 
tlie circuit court, as required by the eighth sec- 
tion of the act, to the clerk of the court and to 
the plaintiff, but gave no bond as that section 
requires. After the ten days had expired, be 
presented to this court a bond for approval, as 
a bond on the appeal. The bond was entitled 
in the circuit court, with the title of the cause, 
was in the proper amount, and referred to an 
appeal "to reverse the final decree rendered in 
the above entitled suit by the judge of the dis- 
trict court," but did not in any other way state 
the decree appealed from. Held, that the right 
of appeal given by the eighth section cannot be 
enlarged by the court. 

2. That, as no bond was given within the ten 
days, no appeal could now be allowed. 

3. That, if the bond was correct, there was no 
reason why it should not be approved, 

4. That, as there was in the bond no state- 
ment of the court which rendered the decree, 
except by a reference to the title of the cause, 
and as the cause was entitled in the circuit 
court, tlie bond was not a sufficient bond and 
could not be approved. 

5. That, as no bond was given within the ten 
days, the issuing of execution on the decree 
could not be stayed. 

[In equity. Bill by Edward Benjamin 
against Julius Hart. From a decree for com- 
plainant, defendant appeals, and presents his 
bond on appeal for approval. Bond not ap- 
proved.] 

0. H. Woodbury, for plaintiff. 
0. F. Whittemore, for defendant. 

BLATGHFORD, Distiict Judge. This is a 
suit in equity. The final decree, "which was 
in favor of the plaintiff, was entered Decem- 
ber 31st, 1870. The defendant, within ten 
days after the entry of the decree, gave no- 
tice to the clerk of this court and to the plain- 
tiff, as rec[uired by section 8 of the bank- 
ruptcy act, (this being a suit in equity in this 
com*t under the jm-isdiction a*eated by that 
act,) that he claimed an appeal to the circuit 
court from the deci'ee of this court But the 
defendant did not, at the time of claiming 
such appeal, give or file any bond as required 
by such 8th section. That section provides, 
that no appeal shall be allowed "unless the 
appellant, at the time of claiming the same, 
shall give bond in manner now required hy 
law in cases of such appeals," nor unless the 
appeal shall be claimed and notice thereof be 
given to the clei*k and to the opposite party, 
within ten days after the entry of the decree 
appealed from. The defendant neither gave 
nor filed any bond within the ten days. Now, 
after the expiration of the ten days, a bond 

^ PReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



is presented to me to be approved, with a 
view to its being given and filed as and for 
the bond on such appeal. It is quite clear 
that, as no bond was given within the ten 
days, no appeal can now be allowed. The 
right of appeal given by the 8th section can- 
not be enlarged by this cotu'L In re Alex- 
ander, [Case No. 160.] Still, if the bond is 
in proper form, and was propei'ly executed, 
and is in a proper amount, and the sureties 
are sufficient, there is no reason why I should 
not approve it, as a bond which would be a 
proper one, if given in time, leaving it to the 
appellee to move the appellate court to dis- 
miss the appeal, if such a com-se shall seem 
proper to him. 

The bond is executed by the defendant and 
by two sureties. It is dated January 11th, 
1871. It was sealed and delivered and ac- 
knowledged by the principal and one of the 
sm-eties on that day, and by the other sm-etj' 
on the next day. It is entitled in the circuit 
com-t for this district, with the name of the 
plainti^ and the name of the defendant. 
Then follows the bond, which is for $6,500 
penalty, the decree being for ?3,121.10. The 
condition of the bond is as follows: "Where- 
as the above-named Julius Hart has pros- 
ecuted an appeal to the circuit com't of 
the United States for the southern district of 
New York, to reverse -the final decree ren- 
dered in the above entitled suit by the judge 
of the district court of the United States for 
the southern disti-ict of New York, now, there- 
fore, the conditions, &c." The only refei'ence 
in the bond to the decree appealed from is 
the foregoing reference to it as a decree ren- 
dered "in the above entitled suit." The names 
of the parties to the decree are not given oth- 
erwise than by a reference to the titie at the 
head of the bond, nor is there any statement 
as to who the party is in whose favor the 
decree was rendered, except what may be 
gathered from the statement that Julius Hart 
has prosecuted an appeal to reverse the de- 
cree, nor is there any statement as to the 
coTU't in which the decree was rendered, ex- 
cept the statement that it was rendered "in 
the above entitled suit," and what may be 
gathered from the fact that the appeal is 
stated to be to the circuit com*t for this dis- 
trict. The title of the bond is thus made by 
the bond itself a necessary part of it, and, 
reading the bond with the title, the dea-ee 
appealed from is stated to be a decree ren- 
dered by the circuit coiurt. The bond should 
have been entitied in the disti'ict court The 
printed form of bond used in this case is the 
one proper to be used on an appeal from the 
circuit court to the supreme com't, and, as 
printed, is entitled in the circuit comrt. The 
plaintiff is entitied to a bond clearly and ac- 
cm-ately stating by what com-t the decree ap- 
pealed from was rendered. This is not such 
a bond. 

[This view is independeat of the question 
as to whether the written word "Circuit" was 
inserted in place of the written word "Dis- 
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trict" in the title of the hond (the written 
word "District" having been previously put 
in place of the printed word "Circuit" in such 
title), after the bond had been executed by 
one of the sureties, and before it was exe- 
cuted by the other surety, and was so inserted 
Avithout the linowledge or consent of the sure- 
ty who first executed it. On that question I 
express no opinion.] - 

It follows that I cannot approve the bond 
as proper in form, and that, as no bond was 
given within the ten days, I cannot stay the 
issuing of execution on the decree. 



BEN.TA:\IIN, The, (L0T7E v.) 
8,505. 



See Case No. 



Case Ho. 1,303. 

BENJAMIN V. NELSON. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case l^o. 1,304. 

BENJAillN V. TILLilAN. 

[2 McLean, 213.] ^ 

■Circuit Court, D. Michigan. Oct. Term, 1840. 

Negotiable Instruments — Acceptaxoe — Evi- 
dence — -'Value Received." 

1. The acceptance of a hill is evidence against 
the acceptor, in behalf of the drawer, of so 
much money, under the money counts. 

[See Frazer v. Carpenter, Case No. 5,069; 
Boyce v. Edwards, 4 Pet. (29 U. S.) 111.] 

2. In a bill of exchange, or other negotiable 
instrument, the words "value received" are not 
necessary. 

At law. 

Mr. Cooper, for plaintiff. 
Mr. Joy, for defendant. 

OPINION OF THE COURT. This is 
an action of assumpsit, the general counts 
for money had and received, lent, &c,, only, 
being contained in the declaration. The 
plaintiff offered, in evidence, a biU drawn 
by him, payable to Lansing, and accepted 
by defendant, but which did not contain the 
words "value received," and, on that ground, 
it was objected to. 

The question is, whether this bill is evi- 
dence under the money counts. A bill, as 
well as a note, is prima facie evidence for 
money had and received by the draAver or 
maker to the use of the holder; and, on 
acceptance, is evidence of money had and 
received by the acceptor to the use of the 
drawer. 1 SaUr. 288; Grant v. Vaughan, 3 
BmTOws, 1516; Bayley, BiUs & N. (5th 
Ed.) 357; [Page v. Bank of Alexandria,] 7 
Wheat. [20 U. S.] 35; 3 Gill & J. 369; Tat- 
lock V. Harris, 3 Term R. 174; Vere v. 

^ [Taken from 4 N. B. R. 408, (Quarto, 138.)] 
^ [Reported by Hon. John McLean, Circuit 
Justice.] 



Lewis, .Id. 182. It was decided, in Hardr, 
485, that debt would not lie by the payee 
of a bill of exchange against the acceptor. 
And in the case of Gibson v. Minet, 1 H. 
Bl. 602, Eyre, C. J., said, "that the presump- 
tion of evidence which a bill of exchange 
affords has no application to the assump- 
sit for money paid by the payee or holder 
of it, to the use of the acceptor; and that 
it must be a very special case which will 
support such an assumpsit." 3 East, 177. 
In the case of Barlow v. Bishop, 1 East, 
434, 435, it was held, that the plaintiff can, 
in ■ no case, recover xmder the general 
count, unless money has actually been re- 
ceived by the party sued, and for the use 
of the plaintiff; and, also, in the case of 
Waynam- v. Bend, 1 Gamp. 175. In the case 
of Raborg v. Peyton, 2 A^Tieat. [15 U. S.) 
3S5, the court say: "Prima facie, every 
acceptance affords a presumption of funds 
of the drawer in the hands of the acceptor; 
and is, of itself, an express appropriation of 
those funds for the use of the holder." And, 
again: "We are, therefore, of opinion that 
debt lies upon a bill of exchange by an 
indorsee of the biH against the acceptor, 
when it is expressed to be for value re- 
ceived." In the cases of Smith v. Smith, 2 
Johns. 235, and Saxton v. Johnson, 10 
Johns. 418, it was settled that a note not 
negotiable was admissible in evidence un- 
der the coimt for money had and received. 

As between each party to a bill of ex- 
change, or negotiable promissory note, and 
every other party, there is a sufficient privi- 
ty in law; and as such negotiable contract 
is presumed to be a cash ti'ansaction, and. 
as a monej'- consideration is presumed to 
pass at the making, and at each indorsement 
of the instrument, each party, liable to pay, 
is held responsible, as for so much money 
had and received to the use of the party 
who is, for the time, the holder, and en- 
titled to recover. Shaw, C. J., Ellsworth v. 
Brewer, 11 Pick. 316; State Banli v. 
Hurd, 12 Mass. 172; Butler v. Wright, 20 
Johns. 367. It will be seen, from the above 
citations, that there is great contrariety in 
the authorities, as to what shall be evidence 
under the money counts. The more mod- 
ern English authorities, which, however, are 
not altogether consistent, limit the evidence 
to a monej- transaction between the parties 
on the record, whilst the American authori- 
ties give a more hberal view, and many of 
them require nothing more than an indebt- 
ment. In the case \mder consideration the 
plaintiff being the drawer of the bill, which 
the defendant accepted in favor of Lan- 
sing, and the plaintiff, being now the holder 
of the bill is, prima facie, entitled to recov- 
er. And we think that the acceptance is 
an admission by the acceptor, that he has 
received from the drawer the amount of 
the bill. 

It is, however, contended that as the 
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words "value received" are omitted in tlie 
bill, that it does not afEord prima facie evi- 
dence of indebtment. But tlie law is well 
settled that, in a negotiable instrument, 
these words are not necessary. Grant t. 
Da Costa, 3 Maule & S. 352. A declara- 
tion on a bill of exchange was demun-ed to, 
because it was not stated to have been 
given for value received, but the court said 
it was a settled point that it was not nec- 
essary, and gave judgment for the plain- 
tiff. Poplewell V. Wilson, 1 Strange, 264; 
Claxton V. Swift, 2 Show. 496, 497; Mack- 
leod v. Snee, 2 Ld. Eaym. 1481; Chit Bills, 
(Ed. 1889,) 182. Where a note or bill is 
not declared on, but is used as evidence, 
imder the money counts, it is said to be 
less conclusive than where the action is 
founded upon it. That it is used as a paper 
from which the jury may infer so much 
money was lent, paid, or had and received, 
or that an account was stated. Story v. 
Atkins, 2 Strange, 725. 

The jmy foimd for the plaintiff. Judg- 
ment. 



Case I^o. 1,305. 

BENJAlvnN V. The WATGBGMAN. 

[21 Law Rep. 40.] 

District Court, S. D. New York. 1858. 

Salvage— Purchase by Salvor. 

A party who has purchased the vessel while 
she was a wreck can in no case be regarded as 
a salvor, in the sense of the maritime law. Oth- 
erwise the court would be called upon to de- 
cree to him a share of the property saved as 
compensation, and then decree the surplus- to 
him as owner. A libel brought in such case 
can only be to obtain, by the intervention of 
the court, a confirmation of the sale to him and 
of his title, and there is no authority in law for 
such a proceeding. 

[Note. This case is nowhere more fully re- 
ported. The opinion, if one was written, is not 
now accessible.} 



Case Wo. 1,306. 

The BENJAjMIN ENGLISH. 

[2 Lowell, 218.] ^ 

District Court, D. Massachusetts. March, 1873. 

Seamex — Wages. 

1. Where the master of a vessel engaged in 
the coasting trade agreed with the owner for 
sixty dollars a month as wages for himself and 
for his minor son, who acted as cook, and it 
was understood that two-thirds of this sum were 
for the master's services and one-third for those 
of his son, and the owner of the ship had died 
insolvent, — Jicld, the contract was severable, and 



^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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there was a lien on the vessel for wages due the 
son. 

2. Where, in such a case, the master had 
received earnings of the vessel, but not enough 
to pay all the wages,— Iield, the net earnings so 
received were to be appropriated to the master's 
and cook's wages pro rata. 

.In admiralty. Wages. Libel by a boy of 
sixteen years old for services as cook on 
board the schooner Benjamin English, at 
twenty dollars a month. The schooner was 
employed in the coasting trade during the 
summer of 1872, and the evidence tended to 
show that the master, who was the father 
of the libellant, had agreed with the ownei-, 
who had since died insolvent, that he would 
serve for forty dollars a month, and his son 
for twenty dollars; that the master had re- 
ceived the earnings of the vessel and paid 
its disbursemeots, and had rendered an ac- 
count in which a charge was made for the 
libellant and himself at sixty dollars a month, 
and by which a balance remained due to the 
master. The answer averred that the con- 
tract was solely with the master, at sixty 
dollars a month, and that he had more money 
in his hands than was needed to pay all 
that was due for the wages of both him and 
his son. None of the seamen signed any ar- 
ticles. [Decree for libellant] 

G. A King and H. P. Harriman, for libel- 
lant. 
J. M. Day, for claimants. 

LOWEIjL, District Judge. The theory of 
the libel is, that the master engaged the 
libellant at twenty dollars a month, as he 
hired the other men, and that the owner of 
the vessel assented. The defence, as I un- 
derstand it, is, that the contract was entire 
for the services of father and son for sixtj' 
dollars a month, payable to the father. It is 
proved, to my satisfaction, that the sum of 
sixty dollars was arrived at by estimating 
the wages of the master and cook at the sev- 
eral rates contended for by the libellant, and 
the contract was in its nature severable, or 
rather was two contracts, so that if either the 
libellant or his father had failed to perform 
his part the other, having fulfilled his own, 
might sue for liquidated damages at the rate 
agreed on. And when it turns out that the 
owner's estate is deeply insolvent, the libel- 
lant may justly claim a lien for his services, 
like any other seaman, unless it be true, as 
alleged in the answer, that the father has 
actually received the payment for them. The 
father may, if he chooses, permit the libel- 
lant now to proceed, or may, as next friend, 
bring a libel in his name, notwithstanding 
the circumstances that he happened to be 
master of the same vessel. The master has 
no lien on the ship, by our law, but the 
master's son has one. The disability does not 
extend to his family. 

On the other hand, I do not find the proof 
to be that the father had emancipated his child 
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quoad this voyage, and notified the owner 
thereof, so that a settlement could not after- 
wards be made with the former, or that pay- 
ment to him would not release the deht. It 
was very candidly admitted at the argument, 
that it was not until the insolvency was dis- 
covered tlaat this point was brought promi- 
nently to the mind of the father. In his evi- 
dence concerning tlie contract, which was ad- 
mitted without objection, though perhaps 
part of it was not admissible, the other party 
having died, the father seemed to attempt 
to give the color of an emancipation to his 
conduct and conversation with the owner 
and with his son; but the account which he 
rendered, and his course of dealing with his 
son for years before, throw much doubt on 
his intentions, and even the facts that he 
gives do not seem to me to amount to such 
notice as would bind the owner to deal only 
with the son. If, therefore, it were true, as 
set up in the answer, that the master had 
funds unaccounted for, more than enough 
to pay the full sixty dollars a month, the 
son must look to the father for his pay. But 
the evidence has no tendency to bear out this 
allegation. 

Still I do not regard the rights of this libel- 
lant to stand precisely like those of any other 
seaman. His conti-act is involved with that 
of his fatlier; to the two together there 
would be due about four hundred dollars; 
and if the father has received out of freight- 
money two hundred of this, he cannot now 
say he will appropriate these payments ex- 
clusively to his own wages, for which he has 
no lien, and leave the libellant, or himself 
on the libellant's behalf, his full charge upon 
the vessel as against the general creditors. 
It was held by Judge Sprague, that, in some 
cases, a creditor having two debts is bouna 
to appropriate a payment in the way most 
beneficial for the debtor, as, for instance, 
towards the debt for which he holds a lien; 
and certainly that rule would be peculiarly 
fitted to a case in which he pays himself out 
of money in his hands: The Antarctic, [Case 
No. 479.] I have decided that a rule of even 
more general application requires payments 
to be appropriated to the earliest items of an 
open account: The A. R. Dunlap, [Id. 513.] 
Taken either way, the result in this case is 
the same; and the wages of both father and 
son will be deemed paid pro rata, as they 
accrued, if the account shows that something 
has been received on account. It appears, 
then, to be the true nile for this case, that 
one-third of whatever remains due to the 
libellant's father should be held to be for the 
wages now sued for, and to that extent there 
is a lien on the schooner. The account was 
not fully examined at the trial, and I do not 
know whether there is enough remaining due 
to pay the libellant in full. If the parties 
cannot arrive at the balance due by their 
own investigations, it will be necessary to 
have it examined by me, or by an assessor. 

Interlocutory decree for the libellant. 



Case ]Sro. 1,307. 

BENICARD V. SGHELL. 
[5 Int. Eev. Eec. (1867,) 3.] 
Circuit Court, S. D. New York. 
Customs Ddties — Action to Recover Exckssivk 
Duties— Evidence— Refekexce — Freight and 
Transpoktatios Chakges — C0.MMISS10NS — Fix- 
ing Costs and Charges— Protest — Appeal to 
Treasury Department— Duress — Compulsory 
Exaction — Responsibility of Collector for 
Act of Entry Cleuk. 

[1. In an action to recover excessive duties 
claimed to hav? been illegally exacted by a col- 
lector of customs, where the claim embraces 
items of account too numerous for the consiilera- 
tion of the court and jury, a reference will be 
made to an officer of the court to adjust the 
same.] 

[Followed in Crookes v. Maxwell, Case Xo. 
3,415.] 

[2. Such illegal exaction cannot be proved bv 
the testimony of a customs official that he had 
adjusted the amount of overpaid duties from 
papers on file, together with a statement of the 
same, where he produces but a part of the en- 
tries, and no proof of payment of the alleged 
excessive charges is made by plaintiff.] 

[3. In such a case, proof by a customs official 
of the practice of the government in respect to 
appeals to the secretary of the treasury, and the 
refunding of duties, is admissible in evidence as 
bearing on the construction of the law.] 

[4. A report made at the request of custom* 
officials, without express instructions from the 
treasury department generally as to what char- 
ges were properly exacted, based upon informa- 
tion obtained from merchants and others, is in- 
admissible in evidence as not forming a proper 
standard by which to determine what charges 
were properly made in the case in hand.] 

[5. Freight and transportation from the port 
of shipment is not a dutiable charge, under the 
customs act of March 3, 1851.] 

[6. Commissions on importations from con- 
tinental Europe cannot be charged for, in ex- 
cess of 2 per cent., except that commissions on 
importations from Paris may be charged at the 
rate of 3 per cent.] 

[See Munsell v. Maxwell, Case No. 9,932.] 

[7. Costs and charges actually paid should be 

added to the invoice, and not arbitrarily fixed by 

the customs officials.] 

[8. Act March 3, 1S57, requiring a protest by 
the importer within 10 days of the time of en- 
try of the goods, does not require a protest to 
be attached to each particular entry, but allows 
them to be prospective and continuous. Brune 
V, iSIarriott, Case No. 2,052, followed.] 

[9. A failure to appeal from the decision of 
the collector as to the rate or amount of the 
duty does not bar a recovery against the col- 
lector for the refunding of the excess of duty 
exacted, as Act March 3, 1857, providing that 
the collector's decision shall be final and con- 
clusive "as to the liability of the importation to 
duty or exemption," unless an appeal is taken, 
etc., refers to the liability of the importation to 
duty. :nid not to the rate or amount of duty im- 
posed.] 

[10. When charges are added to the entry 
by tlie importer, under protest, and by reason of 
a refusal of the entry clerk to .receive such en- 
try unless such additions are made, and for the 
purpose of obtaining possession of the imported 
goods, the additions so made are not voluntary, 
so as to preclude the importer from recovery of 
the excess exacted.] 

[11. Tlie exactions being compulsory, the col- 
lector cannot insist that the appraisement was 
conclusive.] 
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DL2. The dct of the entry clerk in compelling 
the addition to tiie entry was official, notwith- 
standing that the collector gave no instructions 
to him, other than to make entries according to 
law and the treasury regulations.] 

Before SMALLEY, District Judge. 

At law. This was an action brought [by 
Benkard and Benjamin H. Hutton] against 
the defendant [Augustus Schell] to recover 
back duties collected by him of the plaintiffs 
as collector of New York, alleged to be ille- 
gally exacted. 

Mr. E. Delafield Smith appeared for the 
plaintiffs, and opening the case to the jm-y, 
stated that the plaintiffs imported goods 
from various places in Europe, and that on 
their being entered, the collector had added 
to the value of the goods on which the duties 
were to be paid, certain commissions, and 
charges for inland transportation and for 
cases, &c., ^c, which increased the value, 
and, of eom-se, the duty, above what was the 
true value; that he supposed it would be ad- 
mitted to be the law that the collector could 
not add any charge for inland transportation, 
and that the only commissions which could 
be added were the usual commissions; that 
what was the usual commission and charges 
had been ascertained by -air. Phillips, one of 
the government officers connected, with the 
custom house, and that for years duties had 
been refunded by the government in accord- 
ance with this report of Sfr. Phillips, by vir- 
tue of consents given by the district attor- 
nej's of the United States, but that of late 
the government bad required the importer to 
prove the fact before the court; that the ob- 
jection would probably be taken for the de- 
fence that no appeals had been made to the 
secretary of the treasury, but as to this lie 
should show that when appeals had not been 
taken, it was in consequence of letters from 
the secretary of the treasury to the effect 
that they were not necessary, and that an- 
other point of defense might be taken on the 
terms of the protest some of which were in- 
tended to apply to all futm-e importations of 
a similar character, but he supposed it was 
pretty well settled that such protests were 
sufficient Charles G-. Clark was sworn and 
testified that he had been employed in tlie 
auditor's department since January, 1864, and 
had charge of protests and refunding; that 
he had adjusted the amount of overpaid du- 
ties in this case, and he produced the state- 
ment made up by him; that he had brought 
up only a part of the entries relating to this 
case, which would be about 500 in number. 

District Attorney Courtney, who appeai-ed 
for the defendant, said he did not propose to 
try the case by specimens; that the plaintiffs 
must prove their payments, for he should not 
admit that payments had been made. This, 
he understood, had been the great wrong 
perpetrated heretofore on the government. 

Mr. Smith said that aU parties had agreed 
that the entries were so numerous that the 
court would not investigate them, and that 
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as he imderstood, Mr. Clark had made up 
this statement by consent of Mr. Allen, the 
assistant district attorney, who had also ex- 
amined it, he thought" that under that undei'- 
standing Mr. Clark's evidence should be 
taken. 

The district attorney said that they might 
as well imderstand at once the position that 
he took, and the insti*uctions which he had 
received from the government; that the court 
was aware, from report at least, that great 
fault had been foimd at the treasury depart- 
ment in regard to the manner of adjustment 
of amounts, and to the payment or refund 
which had been made to parties claiming the 
retm-n of duties, illegally exacted, in this 
class of cases; that fraud had been openly 
charged in regard to the action and conduct 
of certain derks in these matters, and the 
government had found it necessaiy to regu- 
late them by enforcing some strict rules in 
regard to their trial; that he knew nothing 
about the payment of duties by plaintiffs in 
this case, though he had no doubt that what 
Mr. Hutton would say about it would be 
substantially con'ect, but he. was there to 
protect the interests of the government, and 
had besides received very explicit instruc- 
tions from the treasury department, which 
he would read. The letter was then read as 
follows: 

"Treasury Department. 

"Solicitor's Office, Oct 24, 1866. 

"Sir: Herewith I transmit a copy of a let- 
ter which I have just received from the sec- 
retary of the treasiu:y, in relation to the con- 
duct of suits instituted against the collector 
of customs at New York for the return of du- 
ties alleged to have been illegally exacted, 
and you are requested to conform your action 
to the views therein expressed. 

"Very respectfully, Edward Jordan, 

"Solicitor of the Treasury. 

"Saml. G. Courtney, U. S. Attorney, New 
York." 

"Treasury Department, Oct 23, 1866. 

"Sir: I have considered your letter of the 
14th of August relative to instructions which 
should be given in the matter of certain suits 
instituted against the collector of customs at 
New York for the return of duties alleged to 
have been illegally exacted. 

"I am of opinion that the instructions which 
have heretofore been given to the district at- 
torney to plead the act of limitation to all 
claims instituted against the collector should 
bo reiterated. 

"Where prospective protests are relied on, 
it is my opinion that their legality should be 
resisted, and the matter left to the decision 
of tho court 

"The district attorney should be instructed 
to bring to the notice of the court the in- 
formality which it is represented has for 
some time 'existed, of having the statement 
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upon which the judgments are rendered, 
made up in the custom house. I fully con- 
cur with you in the opinion expressed, 'that 
no verdict should be permitted except for a 
sum certain after a settlement in an appro- 
priate way of ah. questions both of law and 
fact, and that it should be either by a juiy 
or by some officer of the court, its clerli, one 
of its commissioners, or some other lilie offi- 
cer who will be amenable to its order, and 
whose report should be subject to exception 
by either party as to matter both of law and 
fact.' 

"The district attorney should be instructed 
to reserve by bill of exception all points of 
law decided by the court adversely to the 
United States. 

"'I am, very respectfully, H. McCulloch, 
"Secretarj' of the Treasury. 

"Hon. Edward Jordan, Solicitor of the 
Treasuiy." 

After this letter had been read, Mr. Court- 
ney continued: The coiu-t is aware that for 
the last eighteen months none of those so- 
called collectors' cases have been tried— this 
court refusing to make any order of reference 
or to take any steps backward or forward in 
them. I have therefore, under the circum- 
stances, been obliged to bring this clas-s of 
cases for actual trial before the court so 
that the legal principles involved may be de- 
cided, and such course as to adjustment of 
amounts, in accordance with the principles 
settled, may be adopted as may be satisfac- 
tory, to the government and the parties. 

SM ALLEY, District Judge, said: This is 
a class of cases with which I am very fa- 
miliar, and the history of them is this: The 
very same difficulties which the court found 
in trying those eases years gone by, seem to 
present themselves here. Here is an illus- 
tration. Here are some five hundred entries. 
Now the coiu't and jury cannot undertake to 
examine these five hundred entries, and yet 
not to examine them in some way would be 
a denial of justice. Now I will state my 
judicial knowledge of the history of these 
cases. When I first had the honor to come 
to preside in this com't there were a great 
many of this class of cases on the calendar. 
The practice that prevailed at the time in 
trying them as stated by the district attorney 
at the time. Judge Koosevelt, and the clerk 
of the com-t, and I think by Judge Nelson on 
some occasion, was to hear the case fully, 
that all the questions of law that might be 
raised on either side should be passed upon, 
the whole case considex'ed, then a verdict 
rendered, and as far as the assessment of 
tlamages was concerned it was referred to 
the custom house authorities. That was the 
practice in this court when first I had the 
honor to preside here— that was the rule in 
fact. It struck me as being very loose prac- 
tice. In the custom house there was no one 
responsible. What officer sliould make it up? 
What clerks should be instructed with the 



duty of investigating the necessary papers, 
or who should be held responsible for the 
report? This, to my mind, was very vagiie 
and indefinite. I suggested that difficulty 
to the district attorney and to the different 
counsel, and stated to them that I was will- 
ing, with the consent of all the parties, to 
refer the investigation of the records of the 
custom house to the collector by name, al- 
though, indeed, he was defendant, or to the 
auditor by name, ana that he should be re- 
sponsible; that some person should be re- 
sponsible to the court for the correctness of 
the report That rule was adopted that 
term, and very many cases, by the consent 
of the district attorney and counsel were re- 
ferred in that way. After a time, how- 
ever,— I don't recollect how Itog, perhaps 
twelve months, perhaps longer,— complaint 
was made of unreasonable delay in the cus- 
tom house on the part of the officers to 
whom these cases were referred, in adjusting 
these claims; complaint was made here by 
counsel in open court. I then took occasion 
to state in presence of the district attorney, 
that if those complaints were well founded, 
the cause must not be permitted to exist, and 
that if I found that they were well founded, 
I would revoke every order made to the cus- 
tom house, and refer them to an officer of 
the com-t who would see that the reports 
were properly executed and presented to 
the court for action within reasonable time. 
Some little time after this Mr. Griswold came 
into com-t with affidavits in reference to 
some cases in which he had been counsel 
for the plaintiffs, and in which verdicts had 
been rendered, setting forth that the papers 
were delayed a long time in the custom 
house, notwithstanding the various applica- 
tions had been made for them, and that he 
could get no adjustments made. I there- 
upon revoked the rule of reference and had 
them referred to in the clerk of the court, 
stating that I would revoke every case that 
was on the calendar whenever complaint 
was made to me officially that those delays 
were made, after suitable instruction, and 
that no reports were made. Some two or 
three weeks afterward Mr. Griswold again 
came into court with affidavits in some thirty 
or forty cases of the same character, in 
which verdicts had been taken and refer- 
ence made, and I revoked them all and re- 
ferred them to the clerk of the court. This 
was in 1862. From that time I had little to 
do with trials or this class of cases till 1864 
and 1865. I was occasionally here, but otli- 
er business engaged me. I, however, learned 
from a public report that some committee of 
congress, or some one acting for a committee, 
was here, and had made animadversions on 
this mode of practice— the practice of re- 
ferring those custom house cases to the ad- 
justment of the clerk of the comt. I looked 
at the report and found a very scandalous 
statement, one perhaps technically true, but 
really false; and it was evident to me that 
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Tvlioever was the author of that statement 
had forgotten the rule of morals as well as 
of law— that the suppression of a truth is 
the suggestion of a falsehood. In this case 
it was a very foul suppression of truth. The 
report stated that Judge Nelson had made 
the change of reference from the custom 
house to the clerk of this court for the bene- 
fit of the clerk who was his son-in-law, Mr'. 
White, omitting to state the fact that the 
precedent had been made by a judge who 
had no connection with Mr. White, and that 
Judge Nelson only allowed the practice estab- 
lished by his Junior for reasons satisfactory 
to himself. Judge Nelson natm-ally felt as a 
l)m:e judge and an honorable man would, as- 
sailed for his action in court in an official 
report emanating from the legislative branch 
of the government, and he revoked the rule 
and practice established by me, and said he 
would make no further references. I had no 
further conversation with Judge Nelson en 
the subject, but I could weU understand 
what influenced him to revoke these rules of 
reference. I am disposed to follow the same 
rule I made then. My own opinion is not 
changed since I revoked the former rule of 
reference in those cases, and, so long as I 
have the honor to sit upon this bench, I 
shall carry out the dictates of my own judg- 
ment, as to the proper manner of trying 
these cases. I do not believe Judge Nelson 
revoked my rule on the matter because he 
thought the reference was improper, but 
because this committee had presumed to as- 
sail in his judicial character one of the most 
able, upright and conscientious judges that 
ever presided in a coui-t of justice, simply 
because he followed a precedent set by a 
junior who had perhaps given the question 
more thought than he had, by a statement 
which suppressed that fact, and by its sup- 
pression left a false and foul imputation 
and was false and calumnious in the highest 
degree. I am now disposed to go back to 
my former rule, and let some of these cases 
be entered upon and all the questions raised, 
and, have reference of the cases made to 
■some officer of the com-t to make the adjust- 
ments. We cannot sit all the time ti'ying 
these cases. We see the absm-dity of such 
^n attempt for a com't and jmy to take up 
the five hundred accounts here; there are 
not days enough in the year to afford us 
time for it. You may take up two or three 
cases or more if you choose, and investigate 
them, and have every question raised passed 
upon by the comrt and jm-y, and take a gen- 
eral verdict, as we did before this base and 
caliunnious report I refei-red to was made- 
and refer the matter to an officer of the 
court. I shall be disposed to consult with 
the district attorney and counsel for the 
plaintiff in regai'd to the proper officer of 
this com-t, but it must be an officer of the 
court, responsible to the court and remova- 
l)le at pleasure. 
Mr. Courtney— That, your honor, is in sub- 



stance what my instructions from the de- 
partment call for. 

THE OOURT— I have taken occasion to 
give a history of the practice in these cases 
because the report of this committee on cus- 
tom house, as shown to me, I repeat it, was 
false and calumnious. Technically it may be 
true that some cases were referred, but the 
important truth wj^s suppressed, that the 
judge was merely 'following the precedent 
set by me, and I repeat emphatically that in 
this ease the suppression of the truth was a 
suggestion of falsehood. 

Mr. Smith then proposed to prove by Mr. 
Olai'k that he made up a report of the facts 
of these copies. 

THE COURT said that was not evidence 
unless it was agreed to by the district at- 
torney, and that undei- the instructions which 
had been given, he was not authorized to 
agi-ee to it; the best way, therefore, was to 
try the three enti-ies produced if they cov- 
ered all the 'questions involved. 

The district attorney said it was very sim- 
ple to present some of the enti*ies to the 
com't and have the ruling of the court, 
whether the additions were properly made 
and then the proper officer could make the 
adjustment for the rest as the court had sug- 
gested. 

The judge said that would be the rule, and 
the district attorney should have opportunity 
to appear on the adjustment. It was im- 
possible for the covit and jmy to sit and try 
all the various entries, which embodied 2,000 
papers. 

It appeared, on further examination, that 
the entries produced were barred by the stat- 
ute of limitations, and the court took a recess 
to enable others to be produced from the 
custom house. Several entries were then 
produced, and Mr. Clark testified that the 
excess of duty on the overvaluation of the 
fli'st was $12.94 on charges; that the charges 
were those which were put on the entry by 
the appraisers, over and above the proper 
amount as stated in Sir. Phillips' report, and 
that this sum was paid with the duties before - 
the goods were delivered to the plaintiffs. 
Several other entries were also put in, dated 
in 1857 and 1858, and the -natness states 
that the overcharge of duty on them was on 
one ?4.32 and another ?11.10, and on a third 
?2.28, and a foiirtii $11.28, the thu-d being on 
commissions and the others on charges. AH 
the entries had protests attached except the 
third. On cross-examination the witness said 
he went into the custom house in Jime, 1864; 
that this suit was commenced in 1862; that 
he knew nothing of the protests except that 
he found them on file with the papers; that 
he could not teU from the entries what the 
charges that were added were for, and only 
told the amount of ova-charge by taking the 
amount allowed for charges in Sir. Phillips' 
report and deducting that from the chai-ges 
which appeared in the entry, but that the 
entiy did not show what tiie charges were 
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for, and he did not know and liad no personal 
linoAYledge of the payment of the duties or the 
delivery of the goods. 

Samuel G. Ogden was then called and 
testified that he was auditor of the custom 
house, and had been since 1842. Mr. Smith 
offered to prove by him what had been 
the practice of the government in respect 
to appeals to the secretary of the treas- 
vu-y and refunding duties. The district at- 
torney objected on the ground that such a 
practice could not control the law. 

Till-: COL'IIT allowed tne evidence as 
bearing upon the construction of the law. 

The witness said that the act of 1857 had 
been considered to have no reference to cases 
lilie this, but only to eases where the rate 
of duty was involved, -and that letters from 
the secretai-y had taken that view. He pro- 
duced several letters, the last of which is 
as follows, the others having reference not 
to this, but to analogous cases. 

"Treasm'y Department, June 9, 1862. 
"Sir: I am in receipt of your report of 
the 24th ult., on the appeal taken by Messrs, 
Benkard & Hutton on the assessment of duty 
by you on certain cliai-ges added by the ap- 
praisers to their invoices per Hansa, in Feb- 
ruary, Bremen and Hansa in March last, the 
applicants contending that the said charges 
are included in the invoice price of the goods. 
As it appears from the report of the apprais- 
ers that the charges added by them to the 
invoice were the usual costs and charges to 
be added to the actual 'market value or 
wholesale price' to fix the dutiable value, I 
perceive no reason to interfere with your 
decision in the case. I would here state for 
your information that this class of cases is 
not deemed as coming under the provisions 
of the fifth section of the act of March 3, 
1857, [11 Stat. 195, c. 98,] that section having 
special reference to the liability of goods, 
wares or merchandise to duty or exemption 
therefrom, and not from charges. 
"I am, very respectfully, 
(Signed)- "S. P. Chase, 

"Secretary of the Treasxiry. 

'•Hiram Barney, Esq., 
"Collector, &c., New York." 

He fm-ther testified that Mr. Phillips' re- 
port had its origin in insti-uctions from the 
treasury department in Februaiy, 1856. In 
adjusting statements made for retiu-n of du- 
ties on charges, upon instructions then re- 
cently issued from the department, there was 
a difficulty in ascertaining the amount of 
charges on which duties should be paid. For 
this pm-pose application was made to the 
appraisers, as being parties most familiar 
with the subject, to report what charges 
should be considered as dutiable. In pm-su- 
ance of that request ilr. PhiUips made this 
roport of what charges he considered dutiable. 
This report was afterwards adopted by the 
court in a case which came up, which held 
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that the duty should he retained on tlie 
amormt which he reported as dutiable, and 
the excess should be refunded. Since the 
report both the court and the custom house 
authorities have adopted it and acted upon 
it. 

On cross-examination, he said: We request- 
ed Mr. PhiUips to make the report, but had 
no special instructions from the treasmy 
department to have him make it. 

Mr. Phillips was also called and gave a 
similar account of his report, which he said 
he made from such information as he could 
get here from merchants and others. 

IMr. Ogden recalled, stated that he had 
recently received di-afts from the treasury 
department for the refund of duties in similar 
cases, the amount of which liad been as- 
certained in conformity with Mr. Phillips' 
report; the last had come that very morning, 
but the judgments were rendered perhaps a 
year ago. 

Mr. Hutton, one of the plaintiffs, proved 
that the plaintiffs had been in the habit of 
appealing to the secretary in similar cases, 
until they were stopped by a letter from the 
secretary of the treasm*y, which he produced, 
and that the protests attached to the enti.os 
were made by his direction generally when 
the enti-y was made, and always within time, 
and that he himself made the protest in all 
cases where he swore to the enti*ies, and 
always presented the protests with the en- 
tries. 

THE COURT here ruled that Mr. PhiUips' 
report could not be received as evidence in 
the case, or as forming any proper standard 
by which to determine what charges were 
properly added. 

The case was then adjourned to enable the 
plaintiffs to conform their testimony to this 
! ruling, 

When the court reassembled Mr. Hutton 
was recalled, and producing several more 
enti-ies, testified that there were on them 
certain additions for charges and commission, 
where no charges or commission at all had 
been paid by his firm, and that the usage 
was in many of the principal markets in 
Em-ope, which he named, to render their in- 
voices of goods "fi-ee on board" at the port 
of shipment; that the charges were added 
here on compulsion because the custom house 
authorities refused to receive the entries un- 
less they were added, and they accordingly 
specified them on the enti-y as added •'l)y 
compulsion." On cross-examination he said 
that he could not say, that he himself made 
the additions, or that the requirement w^as 
made in every case, because the rule having 
been settled in one case, they would conform 
to it in subsequent cases. 

Henry D. Moore, the plaintiff's custom house 
clerk, was called, and testified that he made 
the entries at the custom house, and that the 
additions of commissions and charges on the 
face of the entries were made by him; that 
they were added because they were compelled. 
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to add them; that he had presented entries 
-where they had not heen added, and the 
■entiy clerk refused to pass them, and before 
tliey could be passed he had heen compelled 
to add them. On cross-esammation he said 
he did not see the collector himself about 
the matter; made up the entries just as they 
■were before he went to the custom house, but 
considered that there was compulsion in the 
case because he Imew the entries would not 
be passed unless the additions were made, 
from the fact that they had been refused 
before. 

air. Schell, the defendant, was called as a 
witness, and testified that he was collector 
from July 1, 1857, till April 8, 1861; that he 
recollected having considered the subject of 
reauiring importers to make additions to "their 
enti'ies, and his conclusion was that it was 
not his duty to instruct or to conti'ol the 
merchant in making his entry. The law 
prescribed the mode in which the entry 
should be made, and the importer made it 
on his own responsibility enth-ely; the col- 
lector had nothing to do with the form of the 
enti'y, except to see that it complied with 
the regulations; I never gave any instructions 
with reference to the plaintifE's case; I never 
gave any instructions to the entxy clerks for 
the addition of commissions; I never dii-ected 
any person to compel the importers to add 
to their entries, or instructed any one to 
request or compel the .plaintifiCs to add to 
theii* entries. Cross-Examined— The deputy 
•collector who had charge of the entry depart- 
ment is dead, I believe; the matter woiild 
not have been deputed to him; it would have 
been an assumption on his part to exercise 
that power which no 'merchant would sub- 
mit to and the department would not per- 
mit; charges are usually assessed on the in- 
voices by the appraisers, if the importer does 
not choose to do it himself; I can give no 
information as to what took place on the en- 
tries in this case; I never saw them till this 
morning. Redirect— I considered this ques- 
tion after I took the office; I gave instruc- 
tions to receive the entries under the law; 
the advances that were made on invoices 
■came to my knowledge; I had no instruc- 
tions to give about it; the officers had to dis- 
charge their duties; whatever advances the 
appraisers made they made on their own re- 
sponsibility; they assessed the duties accord- 
ing to the law and the regulations, of the de- 
partment; I can't tell about these goods; 
the practice in the office was that the mer- 
chant delivered his invoice and bill of lading; 
then, he made the entry showing the charges, 
which he presented to the deputy collector 
or the entry clerk; the entry was sworn to, 
and the duty was then assessed by the entry 
clerk, and the merchant deposited the duty 
or gave bond; the invoice was then sent to 
the appraisers* office, and a permit was given 
to the merchant before he could receive his 
goods; if the invoice was returned "correct," 
the entry was liquidated. The duty was as- 



sessed by the entry clerk imder the law, on 
the value as set forth in the invoice. If the 
appraiser afterwards makes it more, the mer- 
chant is called on to pay more than he de- 
posited. If the deposit is in excess of the 
duties the excess is refunded. The apprais- 
er's retm-n controls the assessment of the du- 
ties, but if the merchant is dissatisfied he 
has the right to appeal. The entx*y -would 
have been passed though it did not contain 
the costs, charges and commissions. I recol- 
lect three or four cases where it was done. 
That was the general practice. 

The testimony was here closed. 

Requests to charge were made by both par- 
ties, which we have not room for. 

SMALLET, District Judge, (charging the 
jury.) Before leaving to the juiy the ques- 
tions of fact, the com't proceeded to dispose of 
the questions of law involved. After stating 
for what the action was brought, and refer- 
ring to the importations, entries and protests 
of the plaintiffs, he said: The plaintiffs 
claim that their evidence tends to prove: 1. 
That in some cases they paid no freight or 
charges of any kind; that the goods were 
"free on board." 2. That in other cases they 
have been compelled to add an arbitrary sum 
for costs and charges more than the amount 
paid by them. 3. That they were compelled 
to pay an extra charge for commissions 
above the usual rate in the market in whicli 
the goods were purchased. 4. That they 
duly protested against these exactions, and 
only submitted to them for the piu:pose of 
obtaining possession of their goods. The de- 
fendant resists the recovery because he says 
that inland freight was properly added^ to the 
invoice, imder the act of March 3, 1851, and 
that the other costs and charges were proper 
and legal under the treasmy insti'uctions and 
the law. This raises a question which has 
been a good deal discussed, and about which 
there has undoubtedly been some diversity 
of opinion in the courts. On Feb. 1, 1856, 
the then secretary of the treasury, Mr. Guth- 
rie, himself an able lawyer, issued ti-easury 
regulations in a pamphlet form, in which he 
says: "Freight and transportation from the 
port of shipment to the port of importation 
is not a dutiable charge." This consti'uetion 
was thus early- given to the act by the treas- 
ury department. If that is a correct con- 
struction of the law, such charges are in vio- 
lation of the law, and cannot be sustained. 
The question seems to have come before the 
cu'cuit court in a case in California in 1858,— 
Gibbs V. Washington, [Case No, 5,380,] in 
which the court came to the same view as 
the secretary of the treasury did in issuing 
the regulation which I have read. Again, a 
treasury cu'cular was issued, dated May 1, 
1863,, while the present chief justice of the 
United States was secretary of the treasury, 
reaffirming the principle laid down in the 
treasury regulation of 1856, and conforming 
to the decision of the cii'cuit com-t of Call- 
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fornia in the case of Gibbs t. "Washington, 
[supra.] This decision, certainly of a very re- 
spectable court, does not seem to have been 
overruled, and has only once been questioned, 
in the case of Warren v. Peasley, [Case No. 
17,198.] in an opinion by Judge Curtis. I think, 
therefore, on looking at the la"sv itself, and 
the treasury cu-culars of the different admin- 
istrations, that the charges added for inland 
freight were illegal. I do not mean by that 
that they were understood to be illegal at the 
time they were made. I mean that it was 
an erroneous construction of the law, and 
nothing more. 

Then as to commissions — in all these pro- 
tests which have been brought to the notice 
of the court, it seems that they were charged 
2y2 to 3 per cent, commissions. The stat- 
ute requires the charge of the ''usual rate" of 
commission. This has received a judicial 
construction. If it had not, it would seem 
to be very difficult for lawyers to differ upon 
the subject. There really seems to be room 
for but one opinion. It is not what the im- 
porter may have paid as commissions. He 
may have got the goods without paying any 
commissions, but he would still be liable for 
a charge for commissions, and must pay the 
duty upon them. On the other hand he may 
have paid much more than the usual rate of 
commissions. But he is not bound to pay 
on n^ore than the usual rate, because that is 
the sum fixed by law, and what is the usual 
rate is a question of fact. A number of 
witnesses have been examined upon that sub- 
ject. The plaintiff himself, Mr. Hutton, an 
old, experienced and very intelligent mer- 
chant, and two or three custom house offi- 
cers, Mr. Phillips and Mr. Ogden, I think, 
testified upon that point. The evidence is 
uniform. There is no discrepancy that the 
usual rates of commission in continental Eu- 
rope are two per cent., except Paris, where 
they are three per cent., and that for Great 
Britain, they ax-e one and a half per cent. 
All the importations that I have examined 
in this case came from continental Em'ope, 
and consequently upon this evidence, only 
two per cent, commissions should have been 
charged, that being the usual rate. If there 
were any from Paris the commissions should 
have been three per cent. If, therefore, the 
commissions upon any of the entries from 
continental Em-ope, except Paris, were in- 
creased above two per cent, any commissions 
demanded above that rate were illegally ex- 
acted, and if they are proved upon the part 
of the plaintiff in this case, they should be 
refunded; and if from Great Britain, where 
the usual rate is one and a half per cent., if 
any greater commissions were exacted, they 
were illegal and should be refunded. 

The costs and exchanges should unques- 
tionably be added to the invoice— that is, 
what was actually paid. They have no right 
at the custom house, anj' more than the mer- 
chant has the right to make an arbitrary 
estimate for purposes of convenience. It 



seems that for many years they have adopt- 
ed what has oftentimes been called in the 
court (and I have had it in previous tibials be- 
fore me) Phillips' Report, for the conven- 
ience of the parties, the custom house and 
the merchant, which may be in the main, 
and probably is, nearly correct. But that is 
used only by consent. The custom house 
has no more right than the merchant to fix 
an arbiti'ary value upon these costs and char- 
ges. The merchant is bound to enter the 
actual costs and charges as they were paid. 
If there were more paid; if tlie goods were 
delivered "free on board," free from all those 
chai'ges, then it has rightly been held in this 
court that the importer was not liable for 
any, for the reason that it is to be supposed 
that those charges were paid by the seller 
and made up a part of the marketable vahie 
of the goods. There are many cases as well 
by Judge Nelson as the other judges sustain- 
ing this point. 

The second objection of the defendant is 
that there were no protests sufficient to ena- 
ble the plaintiffs to recover in these cases. 
The act of February, 1845, required the pro- 
test to be made "at or before" the entiy. 
The act of March 3, 1857, under which these 
entries were made, changes the expression 
"protest," but uses language very similar, 
and says it must be done within ten days of 
the time of the entry of the goods. The lan- 
guage of this act as to what the protest shall 
contain, is precisely like that of the act of 
February, 184-5, probably being copied from 
it, and provides that the protest shall set forth 
distinctly and specially the objection to the 
payment of the duties so that the collector 
may know the reason of the protest. We 
have already seen what these protests ai'e. 
They seem to set forth as clearly and dis- 
tinctly as the English language will well ad- 
mit, the objections which the merchant makes 
to paying these duties. I cannot well con- 
ceive making them more clear. 

But it is objected that in some of these 
cases there have been no protests filed at the 
time, or even within ten days. It is conced- 
ed, however, that there had been previous 
protests filed, which claimed to be prospec- 
tive and continuous, and which the merchants 
intended to be so. The question of pro- 
spective protest has undergone a good deal 
of discussion in the com'ts, but it seems to be 
now well settled so far, at least, as this cir- 
cuit is concej-ned, and I tliink, unless the 
decisions are overruled by the supreme court 
of the United States, the law of the land is 
settled. The fii'st time that the question 
arose whether a proiest of this kind was 
valid as to subsequent importations, was in 
Mai'yland, before Chief Justice Taney in the 
case of Bruce v. Mariotti, [Bnine v. Marriott, 
Case No. 2,052,1 which appears to have been 
tried in April, 1S49. The question was dis- 
cussed before the chief justice by a very able 
lawyer, then, I think, holding an official re- 
lation to the government, Reverdy Johnson, 
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ATho maintained tliat the protests were in- 
valid and insufacient, but tlie chief justice 
decided that they are clearly sufficient, and 
says that there is nothing in the letter, the 
reason or the spirit of the law, which recLuires 
one of these to he attached to every particu- 
lar entry that is made. That case went up 
to the supreme court and was decided there 
ia January, 1S50. [Marriott v. Brune,] 9 
How. [50 TJ. S.] 620. The question was again 
pressed upon the supreme court by Mr. Rev- 
erdy Johnson, with his usual ability, as the 
report of the case will show. Justice Wood- 
bury delivered the opinion of the court, sus- 
taining the opinion of the chief justice. So 
far as appears from the report, this was the 
imanimous opinion of the supreme com-t. It 
came up again before this coiu't in Novem- 
ber, 1S55, Judges Nelson and Betts sitting 
together, in the case of Steadman v. Max- 
well, 3 Blalre, 369. [Steegman v. Maxwell, 
Case No. 13,344.] They held the same 
view, and that has been followed in this cir- 
cuit in very many instances, among which is 
the recent case of Fowler v. Kedfield, [Case 
No. 5,003,] not reported, decided by Judge 
Nelson In December, 1862. I am at a loss 
to conceive how a distinction can be made 
between this class of prospective protests 
and the protest that was presented in the 
case of Bruce v. Mariotti, for clearly this is 
a guide as distinct and specific, and, I think, 
a little more so than the protest in that ease. 
Another suggestion may be made. All 
these protests were made under the act of 
February, 1845, the language of which is 
adopted in the act of 1857. Now it is hardly 
to be supposed that the eminent lawyers to 
be found in both branches of congress, when 
they adopted the language of the act of 1S45 
in the act of 1857, did not know what con- 
struction the courts had given it. It cannot 
be that the supreme court decided this ques- 
tion in 1850, and that this legislation took 
place six years afterward, in ignorance of it. 
If it had been the design or the desire of 
congress to change the construction which 
the government and the court had given it, 
it is very natural to suppose that they would 
have used different language in the act of 
1857, in order to indicate their design in 
some manner. There is but one case that I 
have ever seen in which the decision in Bruce 
V. Mariotti [supra] has been criticized, and 
that was the case of Warren v. Peasley, 
[supra,] where Judge Curtis, in the Massa- 
chusetts circuit court, ruled that the protest 
was insufficient, and very ingeniously (for 
he was a learned and able judge, possessed 
of a very acute and logical mind,) attempted 
to make a distinction between the two cases. 
But I must confess, from the examination I 
liave given it, it seems to me to be a distinc- 
tion without a difference. The principle in 
each appears to be precisely the same. 
Again, if there were no judicial decisions 
upon this subject, we reach the same result 
in reasoning. What "was the object of the. 



legislation providing for this protest? It 
was that the collector should be advised dis- 
tinctly and specifically what the merchant in- 
sisted he ought not to pay, and which he pro- 
tested against as an illegal exaction, and that 
he intended to hold the collector responsible 
under the law for the exaction. Why is it 
necessary to repeat it? This case fm-nishes 
a very fair illustration of it Here is a mer- 
chant making some 500 entries in this port, at 
least one almost every week in the year, and 
perhaps more, of precisely the same charac- 
ter. What sound reason is there for com- 
pelling him to go through the formula of say- 
ing in each one of these eases "I protest," 
when he has told the collector in the first 
case that he protests against that and against 
ah similar exactions. I am at a loss myself 
to see any good purpose that would be an- 
swered by the com't's adopting that consti'uc- 
tion. 

The third objection made to the recovery 
in this case is that no appeal was taken to 
the secretary of treasury under the fifth sec- 
tion of the act of 1857, In giving a con- 
struction to that act it 'is perhaps well and 
wise to consider the pm"pose of the act. 
That it is a severe act, one that was intended 
to and does limit and restrict the common 
law and equitable rights of the merchant, all 
must agi-ee. It is a well-settled rule of con- 
struction in all courts, that acts of this de- 
scription shall be consti'ued strictly; that 
they shall not be extended any fm.'ther than 
the language of the law requires. But they 
must be enforced as far as the language does 
require. 

The language of this act, so far as this 
question is concerned, saying that the deci- 
sion of the collector shall be final and con- 
clusive unless it is appealed from under cer- 
tain conditions afterward described, says 
that the decision of the collector shall be 
final and conclusive "as to their liability to 
duty or exemption therefrom." What is 
meant by liability to duty or exemption 
therefrom? We have had the difference be- 
tween the rate of duty and the liability to 
duty very clearly explained by Mr. Ogden. 
No'w it is very dear that 'liability to duty 
or exemption therefrom" does not in itself, 
by any fair implication of language, extend 
to the rate of duty that may be imposed, or 
to the amount of duty, but simply to the 
question is it dutiable? I have had put into 
my hands the opinion of a vei*y able lawyer, 
formerly upon the bench, .now at the bar 
again, who considered the act to apply not 
only to exemption from duty entirely, but to 
the rate of duty. I am inclined to think 
that his reasoning upon that subject, though 
not necessary here, is probably sound. The 
question here is not whether this language of 
the act necessarily implies that the decision 
of the collector shall be final, when he de- 
cides whether a certain article is liable to 
duty, or if liable, at what rate of duty, 5, 
10 or. 15 per cent. It is not the question 
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here wliether this property was liable to 
duty. It is conceded that it was. It is not 
the question what the rate ol duty should be 
—whether any of this property should pay 
one per cent., or another. It is admitted 
to be liable to duty, and the rate is conceded. 
The merchant and collector agree upon that 

The collector claims, liowever, that certam 
charges should be added. That the mer- 
chant denies. Now does it necessarily fol- 
low from the reading of the language, that 
the decisions of the collector shall be final 
upon that question, construed as I hare al- 
ready stated it should be? Such would be 
my construction, without authority; but I 
am happy to find that I have been anticipa- 
ted in this by the decision of ttie treasm-y de- 
partment itself, having charge of these ques- 
tions. It seems to be the decision of Sec- 
retary Cobb, Dec. 20, 1S59, and, again, April 
Y, ISGO, upon this precise question, in in- 
structions to custom house officers through- 
out the country, that in such cases the rule 
requiring appeal did not applj--, and that it 
was unnecessary to take it Secretary Chase, 
on June 9, 1SG2, took the same view of it 
in a very full and masterly letter, that no 
appeal was required. This was in relation 
to this particular class of cases— costs and 
charges. It also appears from various pieces 
of evidence that these instructions of Sec- 
retary Cobb and Secretary Chase have been 
acted upon by the treastu-y department In 
a great variety of instances hundreds, and 
perhaps thousands, hundreds of thousands 
of dollars have been refunded, which would 
not have been refunded if this act of March 
3, 1857, [11 Stat. 195, c. 98,] had been under- 
stood as applying to this class of cases. It 
appears that on March 30, 1865, Mr, Secre- 
tary MeCuUoch repudiated this construction. 
But even in that ease— I do not remember 
the name of it— it appears that he reconsid- 
ered it and ordered to be paid judgments 
rendered on that ground, so that that can 
hardly be considered as a revocation of the 
previous action of the department, although 
in this ease his instructions to the district 
attorney are unquestionably such as to re^ 
quire him to raise that question and a grfeat 
many others. I hold, therefore, that upon 
that ground an objection cannot be sus- 
tained; that there is no bar to I'ecovery in 
this class of eases, in this section of the act 
of 1857. 

Again, it is claimed, that the additions to 
these entries were the acts of the plaintiffs, 
and in consequence, that the payment of 
the duties thereon are voluntary, and there- 
fore that the plaintiffs should not recover. 
That is to a certain extent a question of 
fact which will be submitted to the jury. 
If, however, the evidence of the plaintiff and 
of his custom house clerk is true, if the jury 
give it credence, taking it in connection 
with some further testimony which has been 
offered this morning— if the jury give cre- 
dence to their statement that when they 



made those entries they were told by the 
entry clerk of the custom house that they 
must make these additions or he would not 
receive the entry, and that they acted under 
these instructions for the pm'pose of obtain- 
ing possession of their goods, making a pro- 
test at the time and saying that it was 
added by compulsion, then that was not 
the voluntary act of the merchant. In one 
sense it might be called perhaps the act of 
the collector; but we cannot call that tlie 
act of the merchant, which was done under 
what may be called legal duress, so far as 
the word "duress" can properly be applied 
to property instead of to persons, which is 
not a strictly proper application of the term, 
although other courts have used it before. 
This is a question of fact which will be sub- 
mitted to the JTU'y, and if they find these 
facts they will he told that this objection 
also is of no avail. 

Another objection to recovery in tliis case 
is that the action of the appraiser was con- 
clusive, and that the collector was by law 
bound to collect the duty on the amount 
retm-ned by them. Without going into any 
elaborate discussion of the pi'inciples which 
might be involved in that proposition, it is 
sufficient to say that in this case, if this act 
of the plaintiffs was basted upon a compul- 
sory act of the collector, if the plaintiffs put 
the entries on these to obtain possession of 
the goods and protested at the time, saying 
they were illegal; but if he put the addi 
tions on because they would not otherwise 
pass the entry, if that was the foundation 
of it, this, too, falls to the ground. The orig- 
inal wrong was in the collector or his agent, 
and he cannot now turn roimd and say, "I 
forced you to put it on, else I would not let 
you have yoiu* goods." The English of it 
would be this: "But when it was put on it 
went into the hands of the appraisers, and 
the appraisers accepted it and made no 
change, and when it came back I was bound 
to exact the duty, and now I will not pay 
it back to you because you put it on there." 
How came he to put it on there? It comes 
back to that question. 

In this position is the objection which has 
been practically offered here this morning, 
by the evidence, that the collector is not lia- 
ble for the action of his entry -clerk. The 
statement of Mr. Schell as to what he 
thought would be done is a matter of no 
consequence here. Mr. Schell stated that he 
gave no instructions to the entry clerk, other 
than to enter the goods according to law and 
the treasmy regulations, and he does not 
think they used any compulsion in this case: 
but that is not evidence. No one doubts 
that the statement of Mr. Schell is sti-ictly 
true, that his instructions to all his clerks 
were to perform their duties according to 
law or the treasm'y regulations emanating 
from his superior, the treasury department. 
It is now claimed in his behalf by the coun- 
sel for the government, that the entry clerk 
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did tliat witlioiit liis authority, and tbat 
therefore, although it was an official act, he 
Tvas not bound by it. Probably there have 
"been thousands of these cases tried in this 
and other places within the last twenty 
years. I presume this is the first time this 
objection was ever made, and I cannot re- 
gard it with favor now. It must be over- 
ruled. Let us looli for a moment. Suppose 
this principle was admitted to be sound, 
Tvhat would be the position of the merchant? 
He goes to the proper officer. The immense 
"business of the custom house must be di- 
vided among various branches, each having 
a separate and distinct head, and having 
clerks under them. This is a necessity. 
The custom house here is a large part of the 
treasury department— a sub-treasm-y depart- 
ment of itself. The merchant goes to the 
•entiT clerk and is told, "I cannot take your 
entiy here, unless you make certain addi- 
tions to it." "But" he replies, "I do not con- 
sider these right; T will not make them; I 
did not pay these charges; it is a violation 
-of the law to require me to make them." 
"WeU, I shall not take your entry unless 
you do." There stands his cargo of goods, 
liable to injury or destruction; he cannot 
litigate the question then, and he says "I 
will put it on, but at the same time I will 
tell you why I put it on that it is because 
you compel me to do it," and he protests at 
the very moment. He writes upon the en- 
tries by "compulsion," and leaves with the 
-entries a protest that he makes the addition 
because he is compelled to do it in order 
to get possession of his goods, that it is 
illegal, and that he intends to get it back if 
the law will sustain him. That is the Eng- 
lish of it, without going through it fmther. 
"This would leave the merchant at the mercy 
of every little entry clerk, if the clerk— here 
to-day and there to-morrow— alone was re- 
sponsible. The gross injustice which is man- 
ifest in the practical operation of this prin- 
ciple, is sufficient to show that it cannot be 
founded in law. The law has sometimes 
been said to be the perfection of human rea- 
son. There is reason in law— it is the spirit 
-of it. But I do not think there is any rea- 
son by which such a principle could' be 
maintained. It is true that Mr. Schell gave 
his officers most explicitinstructions to act ac- 
cording to law, but it is equally true that 
lie says he knew they were maldng these ex- 
-actions. He supposed, probably, that it was 
-according to law. No doubt he did, or he 
would not have done it. And if he knew it 
4ind the money went into his hand, on another 
principle he would be Uable. I refer to the 
■old rule, qui facit per alium facit per se, 
which applies here most emphatically. So 
tJiat I think this objection is without any 
foundation. It would hardly do, when money 
has been illegally exacted by an officer under 
Mr. Schell's control and paid by him into the 
treasury, (and whatever the rule was before, 
Mr. Schell is personally protected now,) it 
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would hardly do to turn round and tell the 
importers that they must look up the entry . 
clerk, who when found might be responsible. 
This disposes of the questions which seem to 
me to be questions of law. Various requests 
to charge have been made, which I shall not 
take particular notice of, but the defendant 
will have the benefit of them so far as I have 
declined to comply with his requests. There 
remain only two or three questions for the 
jury which I will now submit to them. 1. 
"Was the amount of costs and charges paid by 
the defendants on these entries equal to the 
amount on which duties were paid? 2. Were 
the commissions stated in the entries at the 
iisual rate? 3. Were the additions on these 
entries made by the plaintiffs voluntarily, or 
to obtain possession of the goods? 

The jury found a verdict for the plaintiffs, 

[NOTE. A reference was ordered to adjust 
the amount of recovery, and judgment was 
thereafter entered for plaintiffs. Pending writ 
of error to the supreme court, the parties agreed 
to .set aside the proceedings, that a new trial 
should be had. For such new trial, see Hutton 
V. Schell, Case No. 6,961.] 
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Case "No. 1,308. 

BENN et al. v. LEOLERCQ et al. 

[30 Leg. Iht, 185;^ 18 Int. Kev, Eec, 94; 5 
Leg. Op. 145.] 

Circuit Court, D. Massachusetts. May 17, 
1873. 

CoPTKiGHT— Deposit op Title of Drama— Title 

XOT OltlGIXAL. 

A person who deposits in the copyright oflSce 
the title of a drama not original with himself, 
cannot secure such title to the exclusion of oth- 
ers who have applied such title to a dramatic 
composition founded on the same story, before 
the date of such deposit. 

In equity. This is a suit in equity [by 
Walter Benn and others] to restrain the de- 
fendants [Carlotta Ledercq and Arthur Che- 
ney] from the infringement of the plaintiffs' 
copyright by representing a play called "The 
New JIagdalen." The title of the play copy- 
righted by the plaintiffs was in these words: 
"The New Magdalen, a drama in a prologue 
and three acts, adapted from Wilkie Collins' 
celebrated novel of the above title, by Walter 
Benn, author of sundxy dramatic works, 
and with directions, cast of characters, etc." 
It appeared in defence that Willcie Collins, 
a celebrated English author, had made and 
published a novel with the title of "The New 
Magdalen," and it was alleged that at the 
time of the deposit of title by the plaintiff, 
Mr. Benn, he had composed a drama tmder 
the same title partly adapted from the novel 
so far as it was published, and partly antici- 

^ [Keprinted from 30 Leg. Int. 185, by per- 
mission.] 
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pating the novel when the novel should be 
puhlished. It was proved that before the de- 
posit by Mr. Benn of the title, Mr. CoUins had 
gone far in the completion of this drama. 
There was a hearing on Thursday afternoon 
on a motion for a temporary injunction, when 
the decision was reserved. Tlie judge has 
now denied the motion. He said that the 
plaintiff by his copyright secm-es only the 
dramatic composition of which he is the au- 
thor. He could not prevent others from com- 
posing or publishing a similar book on the 
same subject, provided they did not pirate 
from his book, but relied on their own intel- 
lectual and mental powers. It was clear that 
Mr. Benn could not be the originator of the 
title of the drama complained of. It was 
not original with him as a product of his own 
mind, nor as the title of a drama, Mr. Col- 
lins having applied it to an original drama 
before the plaintiff deposited it for copyright. 
The judge referred to the ease of Osgood v. 
Allen, [Case Ko. 10,G03,] recently decided in 
the district of Maine. He, however, said that 
cases might ocem* in which a title would be 
protected independent of the contents of the 
book. But they would not occm- under the 
copyright laws, but under the common law 
provisions, which protect the stamp put on 
goods offered for sale, the protection being 
analogous to that granted in case of trade- 
marks. But no such state of facts existed in 
this case as that the court would prohibit the 
use of the title on this ground. 

Gr. S. Hillard and M. F. Dickinson, Jr., for 
plaintiffs. 

W. I>. Booth and T. W. Clarke, for defend- 
ants. 

SHEPLEY, Circuit Judge. In tbis case a 
Bill in equity was brought to enforce rights i 
claimed by the plaintiff, Mr. Benn, under a 
copyright. On the 2Sth of February, 1873, he 
deposited with the librarian of congress the 
title of a drama, substantially in these words: 
"The New Magdalen, a drama in a prologue 
and three acts, adapted from Wilkie ColUns' 
celebrated novel of the above title, by "Walter 
Benn, author of sundry dramatic works, and 
with directions, cast of characters, etc," This 
is the title. It is not "The New Magdalen" 
alone, but it is the whole title as filed and re- 
corded. By this deposit undoubtedly Mr. 
Benn would have secured the dramatic com- 
position bearing the title he had deposited so 
far as it was original with him, provided he 
subsequently complied with the other pro- 
visions of the statute requisite to be per- 
formed to perfect the copyright. But in se- 
curing this product of his mind, the dramatic 
composition of which he is the author, he 
secm-es that onlj--. And the rule applied in 
this com't in numerous cases applies here also. 
He secm-es only that which was his own. He 
cannot prevent others from composing or pub- 
lishing a similar book on the same subject, 
provided they do not pirate from his copy- 



righted book, but rely on their own intellect 
and mental power*. The rule is famihar, and 
the present case forms no exception to it. 
The complainant sets forth that defendant not 
only acts and represents a di'ama with the 
same title, but that it contains the same cast 
of characters, and that this cast is secm-ed 
to him by the copyright. There is no evi- 
dence of this, for there is no evidence of the 
cast of characters of the complainant's play 
and no evidence that complainant's play has 
ever been performed at any place where de- 
fendants could have seen and copied it. 

It appears in defence that Wilkie Collins, 
a celebrated English author, has made and 
published a novel under the title of "The New 
Magdalen." And at the time of the deposit of 
title by Mr. Benn it is claimed that he had 
composed a drama imder the same title, part- 
ly adapted from the novel so far as it was 
publislied, and partly anticipating the story 
of the novel, where the novel was not pub- 
lished. It was proved that before the deposit 
by Mr. Benn of the title, 3Ir. Collins had gone 
very far in the completion of this drama. 
It is clear, then, that Mr. Benn cannot be the 
originator of the title of the drama complain- 
ed of. It was not original with him as a 
product of his own mind, nor was it orig- 
inal as the title of a drama, for it wtis ap- 
plied to an original drama by Mr. Collins be- 
fore Mr. Benn deposited it for copyright. 1 hf 
case, then, presents this simple question: Can 
a person who deposits in the copyright office 
the title of a drama not original with him- 
self, secure to himself such title to the ex- 
clusion of others who have applied such title 
to a dramatic composition, founded on the 
same story, before the date of such deposit? 
The statement of the proposition is its refuta- 
tion. In Osgood V. Allen, [Case No, 10,G03,} 
(the case on the proprietorship and use of the 
words "Young Folks," as a title or part of 
a title to a magazine or newspaper,) this 
com't held as follows, and it sees no reason 
to change or reverse the docti-ine there af- 
firmed. It must not be understood that the 
com-t will not protect a title in any case. 
Cases may occm: in which a title would be 
protected independently of the contents of 
the book. But they would not occm- imder 
the copyi-ight laws. They would occur under 
the common law provisions, which protect the 
stamp put on goods offered for sale, and the 
protection would be analogous to that granted 
in case of trade marks. In that case it must 
be shown that the defendant had pirated an 
original title, the product of the copyrightei-s, 
not a title taken from a composition of the 
same class or character to which another au- 
thor had ah-eady appropriated it. Now Mr. 
Collins cannot be charged with" piracy of the 
title in this case, for he had used it as a title 
for a novel and a drama before Jlr. Benn 
conceived the idea of depositing it for copy- 
right. No such state of facts as that under 
which the court would prohibit the use of the 
title exists here. The dramatic composition 
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of plaintiff has not been represented. It fol- 
lows from this that the injunction must be 
denied. 



BENKER, (CHESTER v.) See Case No. 2,- 
660. 

BBNNER, (UNITED STATES v.) See Cases 
Nos. 14,568 and 14,569. 



Case Ko. 1,309. 

Es parte BENNET. 
[1 Pa. Law J. 145; 1 Pa. Law J. Rep. 28.] 
District Court, E. D. Pennsylvania. 1842. 

BAHKRUPTCT — DlVESTlTUKE OP PETITIONER'S ES- 
TATE— DeOKEE. 

The property of a petitioner in bankruptcy is 

not divested out of him, until the decree has 

been made: hence, such property is subject to 

esecution by any one of his creditors, until 

the time of the decree. 

[See Downer v. Brackett, Case No. 4,043; Ex 

parte General Assignee, Id. 5,305; Es 

parte Dudley, Id. 4,114.] 

In bankruptcy. On the 29th March, 1842, 
Bennet filed his petiiion for the benefit of the 
bankrupt act, but before time enough had 
passed to obtain a decree of bankruptcy, one 
of his creditors issued a fi. fa. and levied on 
certain personal chattels retm'ned and spec- 
ified in Bennet's petition: and the property 
was just about to be sold by the sheriff. 

A' rule having been granted to stay proceed- 
ings imder the levy, Mr. Chester, in support 
of the iiile, argued as follows: The policy 
of the banJa-upt act is equality among all 
a'editors. Bennet "has filed his petition, 
swearing to facts which show that he is en- 
titled to be decreed a bankrupt; a dea-ee will 
pass as matter of course. To allow a fi. fa. 
to be executed after a petition filed, would 
defeat the objects of the act, and encom-age 
frauds. A man need only confess a judg- 
ment to a favom'ite creditor, and that a*ed- 
itor obtains his whole debt, while other cred- 
itors are defeated; or, if this would be con- 
sidered a fraud on the act, he can facilitate, 
by mere inaction, the obtaining of a judg- 
ment, if the creditor be a favom'ite one, or 
retard judgment, if the creditor be not a 
favourite' one; and all 'this in a manner 
which shall render it impossible to say wheth- 
er his action has been done in good faith, 
or not. It is much better to say, that when 
a petition has been filed, setting forth such 
facts as will entitle a party to a decree, this 
property shall be protected. The law is thus 
settled in the western district of Pennsyl- 
vania. Such a petition may properly have 
this effect, for while it depends on various 
circimistances whether a party shall be dis- 
regarded and certificated, a decree of bank- 
ruptcy comes also in necessary sequence to 
the petition; and when the decree is ob- 
tained, justice is done to all the creditors 
alike. At all events, let the levy be contin- 
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ued till the time when the decree will in 
ordinary course, be made; and if the petition 
be withdi'a-wn, or the decree be refused then 
let the sale be made. (Curia adv. vult.) 

On a subsequent day his honour; [ARCHI- 
BALD RANDALL, District Judge] gave his 
opinion: 

The bankrupt law enacts, that the property 
of every bankrupt who may, by a decree of 
the court, be dedaxed a bankrupt, shaH^ 
"from the time of such decree, be deemed to - 
be divested out of such bankrupt," and shall 
be vested by the decree in the assignee 
named by the court. Section HI. We can 
carry the policy of the act no further than 
the act itself has been pleased to define. 
By the terms of the act, the petitioner's 
property ceases to be his, only from the time 
of the decree. Before the decree passes, it 
must therefore be subject to execution. A 
decree does not necessarily follow the peti- 
tion. The petition may be withdrawn; the 
debts may be all paid; the petitioner may 
die, or other cii'cumstances may perhaps in- 
tervene before a decree is obtained, and to- 
prevent it. There will probably be found in- 
conveniences, whichever way the law be set- 
tled; but it is obvious that if filing a petition 
in this coui"t, will prevent executions, a fraud- 
ulent debtor has a most simple resort to- 
keep his creditors at bay, until he can so 
arrange his concerns as effectually to defy 
them. The rule was discharged. 



Case No. 1,310. 

BENNET et al. v. ALEXANDER. 

[1 Cranch, O. 0. 90.] ^ 

Circuit Court, District of Columbia. April 
Term, 1802. 

BANKRDPTOX— DlSCHAUGE OF BASKKUPT — EFFECT 

ox Bail. 
A discharge of the principal under a commis- 
sion of bankruptcy issued after the return of" 
the sei. fa. against the bail is no discharge of 
the bail. 

At law. Scire facias, returnable October 
18th, 1801. 

Mr. Youngs, for the defendant, after plead- 
ing "payment," and "no such record," moved 
for leave to plead the discharge of Charles 
Love, the principal, tmder the bankrupt law. 
The discharge was dated hi December, 1801. 
The commission of bankruptcy issued Octo- 
bei- 20th, 1801. 

But THE COURT refused to admit the- 
plea, being of opinion it was no bar. 



BENNET, (DOREMAS v.) See Case No. 4,- 
001. 

BENNET, (jMORRISON v.) See Case No. 9,- 
843. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case 'No, 1,311. 

Ex parte BENKETT. 

[2 Cranch, O. 0. 612.] ^ 

Circuit Court, District of Columbia, May- 
Term, 1825. 

Habeas Cokpus — Proceedings ox Retdkx op 
Writ — Ixsufficiexct of Commitment — Certi- 
OKARi TO Committing Magistuate. 

1. A warrant of commitment must be under 
the seal of the committing magistrate, and must 
show a charge upon oath. 

[Cited in Erwin t. TJ. S., 37 Fed. 486. See, 
also, Ex parte Burford, 3 Cranch, (7 IT. S.) 
448; Ex parte Sprout, Case Ko. 13,267; 
Ex parte Williams, Id. 17,GU9.] 

2. Upon habeas corpus, if the commitment be 
informal or insufficient, the court will discharge 
the prisoner from that commitment, but will 
recommit him in proper form, if there be suffi- 
cient cause. 

3. If the commitment be regular and formal, 
and for an offense for which the committing 
magistrate had a right to commit, it seems 
that the court, upon habeas corpus, will, upon 
the request of the prisoner, issue ii certiorari 
to the magistrate, to certify the informations, 
examinations, and depositions taken by and re- 
maining with him in relation to the commit- 
ment; and if none such shall have been taken, 
will summon him to appear and state upon oath 
the evidence upon which he issued his warrant 
of commitment; and upon ascertaining such 
evidence, will consider the same and will bail, 
remand, or discharge the prisoner, unless he 
shall desire that the witnesses may be re-ex- 
amined, in which case he will be remanded 
until the witnesses can be had- 

[Cited in Re Martin, Case No. 9,151. See, 
also, U. S. V. John, 4 Dall. (4 U. S.) 413; 
Johnson v. U. S., Case No. 7,418; Vere- 
maitre's Case, Id. 16,915; Ex parte Jen- 
kins, Id. 7,259; Ex parte Van Aernam, Id. 
16,824; U. S. v. Bates, Id. 14,544.] 

At law. Upon the return of the habeas 
corpus, in behalf of N. V. H. Bennett, it ap- 
peared that he was committed by virtue of 
the following warrant: "District of Colum- 
hia, "Washington County, ss. Whereas, or the 
information of Samuel C. Raymond on oath, 
it has been made to appear that N. V. H. 
Bennett, now before me, being accused of 
having feloniously stolen and taken away 
from four to five hundred dollars in bank 
notes the property of one N. Wood; and 
■wearing apparel, to wit: One pair of blue 
ribbed pantaloons, two shirts, &c., the prop- 
erty of J. Scott, on examination and search 
made, one pair of pantaloons and two shirt- 
«es bearing the description given by said 
Raymond before the examination, were found 
on the said Bennett; and he not having It 
in his power to give the required security 
for his appearance, he is therefore hereby 
committed to yom- jail and custody for 
future examination, or till he shall be other- 
wise released according to law. Witness my 
hand this 26th day of IMay, 1825. Daniel 
Rapine. George H. Gloyd will execute this 
complaint. D. R. To the Marshal, District 
C!olumbia," 

Mr. Jones for the prisoner, moved for his 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



discharge. 1, Because the warrant is not un- 
der seal; and does not charge any offence 
upon oath. 2, Because the offence, if any ap- 
pears by the evidence to have been com- 
mitted in New Tork, cannot be ti-iod here. 

He cited 1 Chit. Crim. Law, 33, 89, 93-95, 
as to the form of the warrant; and contend- 
ed that the magistrate had no right to com- 
mit for an offence committed out of this 
district, unless upon demand from the ex- 
ecutive of the state in which the offence was 
committed. Const. U. S. art. 4, § 2, [1 Stat. 
18;] Judiciary Act 1789, § 33, (1 Stat 73;) 
Act Feb. 12, 1793, § 1, (1 Stat. 302,) respecting 
fugitives from justice; Act March 3, 1801, 
§ 6, (2 Stat. 116,) as to fugitives in the Dis- 
trict of Columbia; People v, Jess, [Wright,] 
2 Caiues, 213; Simmons v. Com., 5 Bin. 617; 
People V. Gardner, 2 Johns. 477, 479; Com. 
T. Cullins, 1 Mass, 116; Rex y. Anderson, 2 
East, P; C. 772. 

THE COURT (uem. con.) discharged the 
prisoner on the grotmd of the want of a 
seal, and the informality of the warrant, and 
did not recommit him, because there was no 
evidence that he had committed any offence 
in the District of Columbia. 

The prisoner was afterwards arrested again 
and committed upon a charge of stealing 
lottery tickets and a penknife, from B. O. 
Tyler in this county, and was again brought 
before the com't by habeas corpus, when ^fr, 
C. C. Lee and Mr. Jones, for the prisoner, 
contended that although the commitment be 
perfectly regular and formal and states that 
the party is charged on oath with an offence 
for which the committing magisti'ate has a 
right to commit, the com"t can and will re- 
hear the ease and revise his judgment. 3 
Bac. Abr. tit. "Habeas Corpus," p. 438, (B) 
13; 1 Chit Crim. Law, 113; Cald. 205; 1 
Leach, 270; 4 Chit. Crim. Law, 123, etc.; 
Ex parte Bollman, 4 Cranch, [S U. S.] 114; 
Com. V. Hollo way, 5 Bin. 512; Claxton's 
Case, 12 Mod. 506. 

THE COURT, on the next day, which was 
the last day of the term, decided (THRUS- 
TON, Circuit Judge, dissenting, and wishing 
further time to consider the question,) that 
they would examine the witnesses, as they 
were all present; but said that they would 
not consider themselves bound by this case 
as a precedent. After examining the wit- 
nesses, THE COURT ordered the prisoner to 
find bail in $500, and upon his refusal, the 
prisoner was remanded. 

NOTE, [from original report.] In this case, 
ORAXGH, Chief Judge, and MORSELL, Cir- 
cuit Judge, were disposed to lay down the rule 
of proceedings upon habeas corpus, as follows, 
(but as THRUSTOX, Circuit Judge, wished for 
further time for consideration they did not give 
the opinion in public,) namely: Upon the return 
of tlie habeas corpus, if the commitment be in 
all respects regular and formal, and for an of- 
fense for which the committing magistrate had 
authority to commit, the court will, upon the 
request of the prisoner, issue a certiorari to cer- 
tify the informations, examinations, and deposi- 
tions taken by and remaining with the commit- 
ting magistrate, in relation to such commit- 
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ment; and if none sach shall have been, taken, 
will summon him to appear and state upon oath 
the evidence upon which he granted the warrant 
of commitment; and upon ascertaining such evi- 
dence, will consider the same, and thereupon 
proceed to discharge, bail, or remand the pris- 
oner, as the magistrate ought to have done, un- 
less the prisoner shall require that the witness- 
es shall be re-examined by the court, m which 
case they will order the witnesses to be sum- 
moned, and remand the prisoner until such wit- 
nesses can be had. 

If the commitment be so bad upon its face 
that the court must discharge the prisoner from 
that commitment, the court will, if they have 
suificient evidence before them, commit the 
prisoner de novo, and order the witnesses to rec- 
ognize for their appearance, at the proper time 
and place, to testify on behalf of the United 
States. 

If the witnesses, upon whose testimony the 
prisoner was committed by the magistrate, can- 
not be had immediately, and the prisoner will 
not consent that their testimony shall be stated 
by the magistrate, and that the court shall pro- 
ceed to act upon such statement as if the wit- 
nesses were present and had testified before the 
' court, or if the committing magisti-ate be dead, 
the court will remand the prisoner for further 
examination until the testimony of the witnesses 
can be had. 



Case No. 1,313. 

In re BENNETT et al. 
[8 Ben. 561.]* 

District Court, B. D. New York. Nov. Term, 
1876. 

Bankrhptct — Composition Proceedings — As- 
sent OF Creditor Procured bt Extra Per- 
centage— Knowledge BT Bankrupt — ^Refdsai» 
TO CoNFiRsi the Composition. 

1. Where an offer of money was made by the 
bookkeeper of the bankrupt, but without his 
actual knowledga, to induce a creditor to assent 
to a proposal for composition, who nevertheless 
refused to assent, and a payment of money to 
another creditor, who did assent, was shown, 
made also by the bookkeeper, and of which no 
explanation was given but the bare denial by 
the bookkeeper that it had any relation to the 
matter of composition: Held, that the evidence 
was sufficient to warrant the inference that un- 
fair advantage had been offered to induce some 
of the creditors to assent to the composition, 
and that the whole proceeding was thereby 
vitiated, and the composition must fail. 

2. That, the bookkeeper being the person 
actually employed to obtain the assent of cred- 
itors, the bankrupt was chargeable with what 
he did in the matter, without having actual 
knowledge thereof, 

3. That it made no difference, that the offer 
made was refused and that the requisite propor- 
tion of the creditors had signed without count- 
ing the debt of the one to whom the payment 
was made. 

DLn bankruptcy. Motion by Bennett & 
Smith to approve a composition with their 
creditors. Denied.] 

BENEDICT, District Judge. In this pro- 
ceeding the composition proposed by the 
bankrupts, to pay 35 per cent, has been ac- 
cepted by the requisite proportion of cred- 
itors, but the application to have it approved 



* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



and recorded is opposed by one of the cred- 
itors upon the ground tliat an advantage has 
been given, or offered to some creditors over 
others, in order to procm-e an assent to the 
composition. 

It appears in proof that one Hotchkiss, a 
booldieeper of the bankrupts and then em- 
ployed in procuring the assent of the cred- 
itors to the composition, offered to one ci'ed- 
itor named Chichester, $125 in addition to 
the 35 per cent proposed in the composition, 
if he would assent to the composition, and 
at the same time told him that he had ob- 
tained the" assent of a a*editor named Peak, 
by the payment of $100, to his attorney 
Hatch. Hotchkiss denies that he made such 
an offer as described by Chichester, but it is 
plain from his evidence that, at the least, he 
gave Chichester to understand that an extra 
percentage would be given, provided he 
would assent to the composition. 

Hotchkiss also admits that he paid Hatch 
$100, at about the time Hatch signed the 
composition. He denies that this payment 
bad any relation to the composition, but fur- 
nishes no explanation of the payment. Hatch 
signed the composition as attorney for his 
pai'tner Peak, who was a creditor and proved 
a debt of $2,479 12-100 and assented to the 
composition when he was no creditor at all. 

Peak and Hatch were partners in the "law 
and collecting business." Two notes of the 
bankrupts when past due had been placed in 
the hands of this firm for collection, by one 
Berry. -After the notes had been in their 
liands about a month. Peak, one of the firm, 
proved in this proceeding a debt of the amount 
of' the notes, setting forth copies of the notes 
and stating that they had been handed over 
to Mm by the bankrupts for value and be- 
fore matm-ity. Thereafter Hatch, the other 
partner, as the attorney of Peak, signed the 
composition and received about that time 
from Hotchlciss, the bookkeeper of the bank- 
rupts, $100 in cash. This proof and the ab- 
sence of explanation warrants the inference 
that a secret advantage has been given to 
some of these creditors over others, in or- 
der to procure their assent to this composi- 
tion or to ward off opposition, and vitiates 
the whole proceeding. It is of the essence of 
a composition that aU the creditors be ti-eat- 
ed alike. When it appears that any creditor 
has been induced to assent to a composition 
by the offer of a sum in addition to the 
amount fixed by the composition to be paid 
to all the creditors, justice requires that the 
composition should fail. 

In the present case it does not appear af- 
firmatively that the bankiiipts knew of the 
offer made to Chichester or of the payment 
made to Peak & Hatch. Hotchkiss says he 
was directed by the banknipts not to make 
any such offer or payment. But it is admit- 
ted that Hotchkiss was the bookkeeper of 
the banla-upts, engaged in procuring the as- 
sent of the creditors to this composition, and 
the offer and payment made by him was 
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plainly for the benefit of tlie bankrupts. It 
is not necessary that actual knowledge of his 
acts be brought home to the bankrupts. I 
agi-ee with the doctrine declared by Judge 
Lowell, in Re Sawyer, [Case No. 12,395,] 
That, if a creditor is induced to vote or sign 
by any imfaii* means, whether known to the 
debtor or not. his rote so influenced operates 
as a fraud on the other creditors, or makes 
the composition voidable by any of them, 
from tlie nature of the case. 

In this instance Ciiiehester, to whom the 
offer of ?12.5 was made, refused to assent to 
the composition, and the statutory proportion 
of the creditors have signed without count- 
ing the debt proved by Peaiv. But the fact 
remains, that Pealr, claiming to be a creditor 
and having proved a debt as such, has signed 
tlie consent to accept the composition by his 
partner Hatch, upon the payment of $100. 
Tliis fact taints the whole and compels the 
rejection of the composition. 

The motion to record the composition is 
therefore denied. 



Case ITo. 1,313. 

In re BENNETT. 

[2 Hughes, (1877,) 156; ^ 12 N. B. R. 257.] 

Circuit Court, D. South Carolina. 

Bankruptcy — Assigxee — Receiver — Mortgagee 
IX Possession. 

1. After the appointment of an assignee in 
banlcruptcy, a receiver should not be appointed 
of the lands of the bankrupt lying under mort- 
gage, the assignee being clothed by law with like 
functions to those of a receiver. 

[See Myers v, Seeley, Case No. 9,994,] 

2. Under the statute law of South Carolina 
relating to the rights of mortgagees in mort- 
gaged lands, of which the mortgagors are out 
of possession, tlie register's assignment to an 
assignee in bankruptcy of the bankrupt's es- 
tate, where lands covered by mortgage are em- 
braced, will be construed as putting the mort- 
gagee out of possession, and as giving the mort- 
gagee the .samp rigiits a^^ to rents and profits, 
if he make claim to them, which he could 
have acquired by actual entry had there been 
no assignment of the lands in bankruptcy. 

[Appeal from the District Court of the 
United States for the Eastern District of 
South Carohna. 

[In banla-uptcy. Petition by Mrs. Bennett, 
mortgagee of real estate of I. S. K. Bennett, 
a banlci-upt, claiming the rents and profits 
after the adjudication of bankruptcy. From 
a decree of the district court sustaining ex- 
ceptions by the assignees to a master's re- 
port, the mortgagee appeals. Decree modi- 
fied.] 

WAITE. Circuit Justice. The material 
facts of this ease, as foimd by the special 
master, are as follows: 

I. S. K. Bennett was adjudicated a bank- 



^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



mpt, October 8tb, 1872, upon a creditor's pe- 
tition filed July 31st, of the same year. 
Soon afterwards assignees were elected and 
qualified. The estate of the bankrupt con- 
sisted almost exclusively of twelve parcels of 
land lying in Charleston, Colleton, George- 
town, and York counties. The South Caro- 
lina Loan and Trust Company held a first 
mortgage upon two of these parcels, and the 
estate of one Payne a similar mortgage upon 
a third. Subject to these liens, Mrs. Ben- 
nett, the mother of the bankrupt, held a 
mortgage on the twelve parcels. One San- 
ders had a mortgage behind that of ]Mrs. 
Bennett upon the land in York county, and 
there were several judgment creditoi-s whose 
judgments constituted liens upon that in 
Charleston county. The Loan and Trust 
Company had a suit pending in the state 
court (to which Mrs. Bennett was a party) 
for the foreclosm-e of its mortgage, and the 
lands in Chai-leston county were advertised 
for sale under executions issued at the in- 
stance of the judgment creditors upon their 
judgments, when the petition in bankruptcy 
was filed. At that time and for some time 
afterwards, all parties interested believed 
that the real estate when sold w-ould realize 
more than enough to satisfy all the incum- 
brances upon it. 

On the Sth of November, 1872, the assignees 
having taken the real estate into their pos- 
session, filed in the district court their bill 
in equity against all the lien creditors, set- 
ting forth the natm*e and character of each 
lien, and the conflicting interests in respect 
thereto, and asking that the rights of the 
respective parties might be adjudicated in 
that suit; that the property might be sold 
free from all incumbrances, and that further 
ex parte proceedings by the several lien a*ed- 
itors might be enjoined. The injimction 
asked for was granted, and all the defend- 
ants subsequently answered. jNIrs. Bennett 
filed her answer March 1st, 1873, in which 
she asserted the validity of her mortgage, 
and claimed that "under skilful management 
the estate of the bankrupt could be made to 
pay all his debts in full and leave a sm-plus 
for the benefit of himself and family." She 
made no daim to the rents and profits of 
the land, and did not ask to have them sul)- 
jected' to the payment of her mortgage debt. 
The several judgment creditors In their an- 
swers attacked the vahdity of Mrs. Bennett's 
mortgage. Testimony was taken, and, on 
the 21st May, 1873, a decree was entered, 
with the written consent of all parties, di- 
recting a sale of the entire property by the 
assignees; that the costs be paid out of the 
proceeds of the sale, and "that the assignees 
pay aU and any taxes, charges, and assess- 
ments upon said several premises out of the 
proceeds of the sale, * * * and likewise 
apportion and retain the commissions to 
which they may be properly entitled, and 
that they hold the surplus subject to the fui-- 
thcr order of the court." Under this decree 
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the property has been sold, but the proceeds 
are not sufficient to pay in full the amount 
due upon the mortgage of Mrs. Bennett 

On the 30th May, 1873, Mrs. Bennett filed 
lier petition in the district court in which 
«he claimed that she was lawfully entitled to 
receive the rents and profits of the real es- 
tate covered by her mortgage from and after 
the 8th October, 1872, the date of the adjudi- 
cation in bankruptcy. A rule was thereupon 
made upon the assignees to show cause why 
the rents and profits received by them, after 
deducting any amovmt due for taxes, should 
not be paid to her, and why they should not 
account to her for rents and profits which 
they might thereafter collect. To this rule 
the assignees made a return. The whole 
-case was then referred to Samuel Lord, Jr., 
as special master, "to inquire and report 
what costs, expenses, and counsel fees are 
•due and impaid, in the matter of the bank- 
rupt's estate, whether general or special; and 
further, to report out of what funds in the 
hands of the assignees the same should be 
paid; with leave to report any special mat- 
ter." 

The master reported that the rents and 
profits which had been received by the as- 
signees after November 8th, 1872, the date 
of the filing of the bill to adjust the rights 
jind priorities of the lien creditors, belonged 
to Mrs. Bennett, and could not be applied 
to the payment of any other counsel fees 
iind expenses than such as were incurred 
for the benefit of that fund. To this part 
•of the report the assignees excepted. The 
district court sustained the exception, and 
beld that all the rents and profits collected 
by the assignees, were assets in their hands 
for the payment of the general creditors 
4ind not part of the mortgage secuiity. The 
case is now here to obtain a review of this 
anding of the district com*t. 

By an act of the general assembly of 
South Carolina, passed in 1791, (5 St. 
170,) it was provided as foUows: "Sec. 
2. That no mortgagee shall be enti- 
tled to maintain any possessory action for 
the real estate mortgaged, even after the 
time allotted for the payment of the money 
secured by the mortgage had elapsed; but 
the mortgagor shall still be deemed the 
owner of the land and the mortgagee the 
owner of the money lent or due, and shall 
be entitled to recover satisfaction of the 
same out of the land in the manner above 
set forth (sec. 1); provided, always, that 
nothing herein contained shall extend to 
any suit or action now pending, or when 
the mortgagor shall be out of possession." 
Rev. St. p. 536, e. IIG, § 1. Under this stat- 
ute it has been held that when the mort- 
_gagor is "out of possession," the rights and 
remedies of a mortgagee are the same as 
'/it common law, and that he is "out of pos- 
session" when he has made an absolute 
conveyance of the mortgaged property in fee 
.and his gi-antee has gone into possession. 



Durand v. IsaacliS, 4 McCord, 56; Stoney v. 
Shultz, 1 Hill, Eq. 468; Matthews v. Preston, 
6 Rich. Eq. 307; MitcheU v. Began, 11 Rich. 
Law, 688; LafEan v. Kennedy, 15 Rich. Law, 
257. In the case last cited, "the court holds 
that when therie is a mortgage in fee, the 
mortgagor, whUst he retains the fee, is not de- 
prived of the ownership of the land and the 
rights incident thereto by the temporary oc- 
cupation of a tenant who holds under liim." 
This goes as far as any case has gone in 
limiting the operation of the words of the act, 
and by the strongest implication concedes 
that if the fee is conveyed the required pos- 
session is gone. 

The assignment in this case, under the op- _ 
oration of the bankrupt act, transferred the' 
fee to the assignees. Bennett had no longer 
any estate in the mortgaged property. What- 
ever right he had was then absolutely con- 
veyed and his grantees went into possession, 
not as his tenants but as owners. It is true 
that this conveyance may not have been yoI- 
imtary, and that in' one sense it was by oper- 
ation of law, but it is equally true that its 
effect was to divest the mortgagor of his title 
and possession and place them both in the 
assignees. This is the legal effect of the ad- 
judication of banki'uptcy, the appointment 
and qualification of the assignees, and the 
official assignment by the register or judge. 
It is a conveyance by the bankrupt in the 
same sense that the deed of a sheriff after 
judgment, execution, levy, and sale by him 
is a conveyance by the judgment debtor. In 
the one case the register or judge, and in the 
other the sheriff, Is made by law the agent 
of the owner to convey. When, therefore, 
the assignment was made, the bankrupt 
mortgagor was out of "possession," and Mrs. 
Bennett became invested with all the rights 
and powers of a mortgagee at common law. 
As such, she could obtain the possession of 
the mortgaged property by an appropriate 
possessory action at law, or subject the ac- 
cruing rents and profits of the land to the 
payment of her mortgage by a proceeding in 
equity. She could also, upon proper demand 
and notice, require tenants in possession to 
pay their rent to her, but she could not bring 
the mortgagor or his as'signees to an account 
for profits arising from their own use and oc- 
cupation, or for rents actually received, by 
them from their tenants before entry was 
made or demand and notice given. These 
are familiar principles both in and out of 
South Carolina, (Matthews v. Preston, ^pra; 
Ex parte Wilson, 2 Ves. & B. 252;) and it 
was conceded by the counsel for the as- 
signees upon the argument, that they are ap- 
pUcable to this case, if the parties occupy the 
position towards each other of mortgagor 
and mortgagee at common law. The theory 
is, that until the mortgagee actually inter- 
venes to assert his right to the profits of the 
land, they may be rightfully received and ap- 
propriated by the mortgagor and those to 
whom he assigns. The unqualified assent by 
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the mortgagee to the possession by the mort- 
gagor or holder of the equity of redemption 
is equivalent to a license to occupy and to 
enjoy all the benefits of the occupation. Un- 
til this license is revolved, the poss'ession is 
lawful, and he -who is in under it cannot be 
charged as a wrongdoer. It is for this rea- 
son that, according to the weight of authox-- 
ity, a recoverj' of the posses.^ion by the mort- 
gagee from the mortgagor or one holding im- 
der him in ejectment, only carries with it the 
right to i-ecover mesne profits from the time 
of notice by the mortgagee to quit, or in the 
absence of such notice or its equivalent, from 
the time of the commencement of the action 
of ejectment. Sanderson v. Price, 1 Zab. [21 
N.^J. Law,] G37; Notes to Moss v. Gallimore, 
1 Smith Lead. Cas. 920-941, [315-31S.]- Pos- 
session with the consent of the mortgagee is 
not wrongful, and damages for detention can- 
not be recovered until such consent has been 
in some form withdrawn. 

It remains only to apply these principles to 
the facts of the present case. Mrs. Bennett, 
having become hy the operation of the as- 
signment a mortgagee at common law, and 
the assignees being only the owners of an eq- 
uity of redemption after condition broken, 
had the right to proceed at once to subject 
the accruing rents and profits of the land to 
the payment of her debt. For this purpose 
all the remedies known to the law in such 
cases were open to her. This right was one 
of the incidents of her mortgage. She might 
exercise it or not as she chose. If she lay 
by and without objection permitted the own- 
er of the equity of redemption to appropriate 
the profits of the land to his own use, her 
power over such as he appropriated was 
gone. Until she acted her right was dor- 
mant. It only had elfect when it was ex- 
ercised. 

The assignee in banla-uptcy is especially 
the representative of the unsecured or gen- 
eral creditors. He is not the agent or rep- 
resentative of secured creditors who do not 
in some form make themselves parties to 
the banla-uptcy proceedings. He cannot de- 
prive a secured creditor of the benefit of 
his seciu'ity, neither is it any part of his duty 
to enforce the security rights of such credit- 
or. To charge him as the agent or repre- 
sentative of such a creditor for such a pur- 
pose, it must in some form appear that 
ho has been specially required to perform 
that duty. When the assignees took posses- 
sion of these lands, they took it for the bene- 
fit of the general or unsecured creditors. 
They had become the owners of the equity 
of redemption of a mortgagor in possession. 
They succeeded to the rights of such an own- 
er and became entitled to all the benefits 
and advantages of such a possession. This 
gave them the right to receive and appro- 
priate without liability to account, the rents 
and profits of the land ULatil such time as 

= [From 12 N. B. R. 257.] 



the mortgagee made claim to them under 
her mortgage. When so collected they at 
that time inured to the benefit of the unse- 
cured creditors. The possession of the as- 
signees was then in no sense that of the 
mortgagee. It was that of a mortgagor 
with the assent of the mortgagee. It seems 
clear, therefore, that ili's. Bennett is not en- 
titled to the rents collected before the tiuie 
of the filing of the bill by the assignee to ad- 
just the rights of the lien creditors. They 
were received by and for the owners of the 
equity of redemption without objection from 
her as mortgagee. It does not appear from 
anything in the case, as it is presented, that 
the ownership of the rents and profits was 
in any manner brought to the consideration 
of the com-t under the bill filed by the as- 
signees, or that the collections made pend- 
ing that litigation were by virtue of any 
authority derived from that suit The as- 
signees, being rightfully in possession, asked 
to have the rights of the several parties ad- 
judicated and the lands sold. They did not 
surrender the possession or control of the 
land to the mortgagee or the court, neither 
did they ask the court to determine who 
should be entitled to the rents collected dur- 
ing the pendency of the litigation. All parties 
interested were called in, and while they 
were enjoined from commencing any other 
suit for the adjudication of their rights, there 
was nothing to prevent them from presenting 
aU their claims and having them adjudicated 
in that. Mrs. Bennett could not commence a 
possessory action, and thus avail herself of the 
use of the land, but she could assert in that 
suit her right to the accruing rents and have 
them adjudicated to her. This she did not 
do, but permitted the assignees without ob- 
jection to continue in the enjoyment of all 
the advantages which resulted from their 
possession with her consent. The decree or- 
dered the sale of the lands, but did riOt ad- 
judge the rents to the mortgagee. The case 
is not different in effect from what it would 
have been if Mrs. Bennett had filed her bill 
against the assignees in possession to fore- 
close her mortgage and neglected to take 
the necessary steps to reach the rents pend- 
ing the litigation. It matters not that she 
was required by the assignees to assert hor 
rights, for when she did come in and ilid pre- 
sent her claim she became an actor, and was 
entitled to the same relief she would have 
had if she had herself originally instituted 
the suit. In Boyce v. Boyce, 6 Rich. Eq. 
318, which is supposed to give her the rents 
collected pending the litigation, the fund did 
not come into the hands of the administrator 
until after the mortgagee had asserted his 
claim to it in a suit where the administrator 
brouglit the whole of an insolvent decedent's 
estate into comt and called upon all creditors 
and claimants to present their demands and. 
have the order of their payment adjudicated. 
It presented, therefore, a case in which an at- 
tempt was made to reach rents and profits 
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before tliey had come into the possession of 
the mortgagor. 

For these reasons, I am clearly of the opin- 
ion that the bill filed by the assignees, and 
the proceedings under it, did not have the ef- 
fect of subj'^eting the rents thereafter col- 
lected to the satisfaction of Mrs. Bennett's 
mortgage. But on the 30th May, 1873, she 
did file in the bankiiipt court a formal de-' 
mand, and asserted her right to have the 
rents applied upon her mortgage. According 
to Matthews v, Preston, Rich. Eq. 307, at 
common law "the imphed authority of the 
mortgagee to receive and appropi*iate the 
rents and profits might be terminated at the 
will of the mortgagor. He had only to notify 
the tenant of his mortgage and demand the 
paj'meut of the rent to himself (both as to 
that which is in arrear and to that which is 
to accme) to render any subsequent payment 
to the mortgagor illegal. After such notice, 
the mortgagor might maintain his action at 
law for the rent, or he might resort to the 
more summary proceeding by distress tinder 
the law of landlord and tenant" The as- 
signees in bankruptcy administer the estate 
of the bankrupt as officers of the com't. The 
court in effect takes the property into its own 
possession and holds it for the creditors and 
claimants according to their respective rights. 
Until Mrs. Bennett asserted her claim to the 
rents the possession in this case was for the 
general creditors, who were the beneficial 
owners of the equity of redemption, and the 
routs when collected followed this ownership. 
The general creditors occupied the position 
of ownere of the equity of redemption in pos- 
session with the consent of the mortgagee. 
But when Mi'S. Bennett demanded the rents 
this consent on her part was withdrawn, and, 
under the ruling in Matthews v. Preston, the 
furtlier payment to the general creditors or 
for their account became illegal. Thencefor- 
ward the com*t held and received for her ac- 
count, not theirs. 

There was no necessity for the appointment 
of a receiver, because in legal effect the as- 
signees already occupied that position. They 
were acting for the benefit of whom it might 
concern. They received and held the rents 
for such persons as should for the- time being 
be entitled thereto. According to Matthews 
V. Preston, a mere notice to a tenant and de- 
mand of the rent terminated the authority of 
the mortgagor to receive and appropriate, and 
at the same time transferred the ownership 
to the mortgagee. In order to put an end to 
the authority of a mortgagee to collect the 
rents, it is only necessary for the mortgagor 
to manifest his intention so to do. For this 
purpose, according to Bank of Washington v. 
Hupp, 10 Grat 28, "slight acts will be deemed 
sufficient;" and in Boyce v. Boyce, where, as 
here, the mortgaged property was in court, a 
claim for the rents made to the court by a 
party to the suit in the progress of the cause 
was all that was required. As the court has 
the property and the parties all within its ju- 
Sfed.cas. — 14 



risdiction, it- has the power to adjudicate up- 
on all conflicting claims. I am, therefore, of 
the opinion that the rents collected after May 
30th, 1873, are applicable to the payment of 
any balance that may remain due upon the 
mortgage of Mrs. Bennett after exhausting 
the proceeds of the sale of the laud, and that 
the order of the district court must be modi- 
fied accordingly. 

Mrs. Bennett asks that the taxes upon the 
lands due previous to May 30th be paid out 
of rents collected before that time. That 
question is not now open, inasmuch as by the 
decree of May 21st, entered by the consent of 
all parties, it was ordered that the taxes be 
paid from the proceeds of the sale of the 
lands. The report of the special master is in 
all respects affirmed, except as hereinbefore 
indicated. 



Case mo. 1,314. 

In re BENNETT, et aK 
[2 Lowell,. 400;^ 12 N. B. R. ISL] 

District Court, D. Massachusetts. March 

Term, 1875. 
PABTNERsmp — Dissolution — SoLVENcr op 0:te 

PaUTNEU— BAKKRUPTCr. 

1. Where one partner of a firm, ivhieh had 
been dissolved, petitioned for an adjudication 
of bankruptcy against himself and his late co- 
partner, and it appeared that the petitioner had 
undertaken to pay all the joint debts, and had 
given a bond to the defendant, with a solvent 
.surety, conditioned for such payment, and that 
the creditors did not desire an adjudication, 
and that the defendant was solvent,— jffeZd, Ihat 
the petition must be dismissed. 

2. A partner petitioning, under such circum- 
stances, against himself and his copartner, 
must prove that the latter is insolvent in the 
ordinary sense of being unable to pay his debts, 
including the joint debts. 

3. Semble, the court would have power to re- 
tain such a petition until the solvent copartner 
should have paid the. joint debts. 

In bankruptcy. Banki-uptcy of partners. 
Bennett petitioned for adjudication against 
himself and his late partner, Amos. It ap- 
peared in evidence that the firm was dis- 
solved in December, that Bennett received a 
conveyance of all Amos's interest in the joint 
proper^, and undertook to pay all the joint 
debts', , and that Bennett gave a bond to 
Amos, with one Haynes as surety, condition- 
ed to pay all said debts and to save Amos 
harmless therefrom. The plaintiff and de- 
fendant had kept an eating-house together 
for about a month, had not agreed in the 
management of the business, and had separ- 
ated upon the terms above mentioned: debts 
for furnishing and supplying the rooms were 
still outstanding to the amount of $2,000, 
or more. Amos testified that he was solvent 
It was admitted that Haynes, the surety, 
was abundantly able to respond. 

* [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion, 12 N. JB. R. 181, contains only a partial 
report.] 
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W. W. Blackmar and H. N. Sheldon, for 
petitioner. 
I. T. Drew and A. Russ, for respondent. 

IiOWELrIi, Disti-ict Judge. I ruled in Stow- 
ers's Case, [Case No. 13,516,] tliat a partner 
would not necessarily be estopped from filing 
a petition in bankruptcy against the firm, 
by the fact that, upon a recent dissolution of 
tiie partnership, he had undertaken to pay 
all the joint debts. The point is a nice one, 
but does not need to be reviewed at present 
In this case, the eridenee decidedly pre- 
ponderates in favor of the proposition that 
Amos is not insolvent. The definition of in- 
solvency which applies to traders in matters 
connected with preferences, namely, a pres- 
ent inability to pay the debts as they mature, 
does not govern a case of this kind; because 
the retired partner is not necessarily in- 
solvent in not paying debts for which he had 
received an indemnity, and which ought to 
be paid by the remaining partner. 

Section 36 of the banki-upt act (Rev. St. 
§ 5121) does not expressly provide under what 
circumstances two pai-tners may be adjudged 
bankrupts, on the petition of one of them; 
but by necessary intendment refers us to sec- 
tion 11 (Rev. St. § 5021) which reauires a 
debtor to set forth in his petition that he is 
unable to pay his debts in full, not that he 
Is unable to do so when and as they ma- 
ture. Accordingly the form of a petition by 
copartners, as prescribed by the supreme 
com-t, avers that the members of the co- 
partnership owe debts which they are unable 
to pay in full; and the petition in this case 
follows that precedent. 

Now, I do not doubt that for many pur- 
poses under the banki-upt act a firm may be 
considered insolvent when its joint assets 
will not enable it to pay its joint debts as 
they mature. But I do very much doubt 
whether a partner of undoubted solvency can 
be made bankrupt by his copartner by evi- 
dence that the firm is insolvent in that sense. 
If there has been a joint act of banki-uptey, 
the creditors may proceed against both; but 
in that case the solvent partner would have 
an opportunity to clear himself by paying all 
the joint debts, which he cannot safely do 
by inti'usting the money to his insolvent co- 
partner. 

In Thompson v. Thompson, 4 Gush. 127, 
which is a leading case upon the above- 
mentioned definition of insolvency, the re- 
marks of the com-t seem to take for givinted, 
that, if the firm cannot pay its debts as they 
mature, either partner may petition. But the 
point was not decided in that case, and has 
since been held otherwise by the same court: 
Pierce v. Stockwell, 11 Gush. 236; Hanson 
V. Paige, 3 Gray, 239. In the latter case, 
Thomas, J., in delivering the judgment, and 
dealing with the objection that it was not 
alleged in the petition that the partners in 
their individual capacity were insolvent, says: 
"We cannot doubt that there must be a sub- 



stantial averment of this fact; for if one of 
the partners were solvent, such solvent part- 
ner would have the legal right of settling the 
affairs of the partnership. * * * Again; 
as each partner is liable in solido for the 
debts of the company, a partnership cannot, 
with strictness, be said to be insolvent, while 
any of the partners are able to pay its debts." 
Page 242. In this case there is no evidence 
that the firm is insolvent in any sense, ex- 
cepting that certain of its debts are outstand- 
ing and overdue. The evidence seems to 
prove that the bankruptcy was contrived be- 
tween Bennett and the surety on the bond, 
and was intended to work in some way for 
the benefit of the latter. Whether he could 
escape his liability in this way I do not say, 
but he seems to have been advised that ho 
could; while, on the other hand, the creditors 
appear to be content to rest on the responsi- 
bility of Amos, fortified as it is with the bond 
and the admitted ability of the surety. Sev- 
eral of them have so testified. This bond 
seems, of itself, to make Amos solvent, since 
he is not proved to owe any considerable 
amount of separate debts, and it would work 
a delay and injmy to the creditors, thougli 
they might not sufCer eventual loss, to com- 
plicate the matter by proceedings in bank- 
ruptcy. 

The English law had formerly a great deal 
to say about concerted bankruptcies, and a 
great many adjudications were set aside by 
the lord chancellor, and afterwards by the 
courts of bankruptcy, because they were ob- 
tained from bad motives, and to work some 
collateral result otlxer than the benefit of the 
creditoi-s. I doubt if our law, or, indeed, 
the latest statute in England, leaves much dis- 
cretion to the courts in this matter. Under 
our statute there would seldom be occasion 
for the exercise of such a discretion, and I 
have seen no statute or decision which gives 
or claims it in express terms, though there 
are some intimations one way and the other. 
1 am not at present satisfied that it exists. 

A recent amendment to the bankrupt law 
makes a collusive bankruptcy possible at 
present. It gives an advantage, in respect to 
a discharge, to those debtors who are put 
into banki-uptcy against their will, and there- 
by encoiu-ages an actual delay on the part of 
insolvent debtors in coming before the court, 
while the same laAV throws difficulties in the 
way of the creditors, by requiring a certain 
proportion of them to petition. The conse- 
tiuence is, a temptation to debtors to pro- 
cure a petition to be brought against them, 
and to admit tbe sufficiency of one that is 
insufficient. Before tliis amendment, a col- 
lusive bankruptcy was unknown, in fact, and 
useless to any one, because our proceedings 
gave no advantage to one sort of bankruptcy 
over another. But even now, if it should be 
discovered in the course of the proceedings, 
after adjudication, that the petition was col- 
lusive, or insufficient, the remedy probably 
would be, not a dismissal of the proceedings. 
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but a denial to the bankrupt of the peculiar 
benefit which involuntary proceedings give 
him. Assuming no discretion in this case, 
yet as I find the petition to be brought by 
one partner for ends of his own, it becomes 
me to require the petitioning partner to make 
out his case fully and clearly. I am not 
satisfied that the petitioner Bennett has made 
out the insolvency of his late paitner Amos, 
the defendant, under any test which can be 
applied in such a case. I adhere to an inti- 
mation which I made in Stowers's Case, [su- 
pra,] that the court probably has power to 
see that the joint debts are paid before dis- 
missing the petition, if any creditors request 
such action; but there is no such application 
in this case. 

Adjudication against Bennett only. Peti- 
tion dismissed as to Amos. 



Case No. 1,315. 

In re BENNETT. 

In re ERBEN. 

[2 N, E. R. 181, (Quarto, 6G:) 8 Am. Law 

■Reg. (N. S.) 34; 6 Thila. 472; 25 Leg. Int 

316; 1 Bait Law Trans. 21; 1 Chi. Leg. 
News, 22.] 

District Court, E. D. Pennsylvania. 1868. 

Baskruptct— Exemptions— Vested Expectanot. 

Under the provision of the fourteenth section 
of the banlirupt law of jMarch 2d, 1867, [14 
Stat 523,] excepting from operations of the 
act the property of debtors exempted from the 
levy and sale by the laws of the state, a vested 
expectant interest of a bankrupt in a sum of 
money payable at his own death, or at the death 
of another person, may, in Pennsylvania, be set 
apart for the use of the bankrupt; so, however, 
that its appraised present value, estimated as 
in case of life insurance, does not exceed three 
hundred dollars, or that the bankrupt does not 
receive more than three hundred dollars, if 
the value thus estimated exceeds that amount 

[Cited in Be Bear, Case No. 1,178.] 

In bankruptcy. In Bennett's case the bank- 
rupt was one of the children of an intestate, 
whose land having been sold under proceed- 
ings in the orphan's com't of the proper coun- 
ty of the state, a third of the money produced 
was invested so as to seciu'e to the intestate's 
widow 'the receipt of the interest for her life, 
and to his children the receipt, in equal 
shares, of the capital at her death. The wid- 
ow was living when the inventory and ap- 
praisement of the bankrupt's effects were 
made, and the 'date of the allotment of what 
was set apart for his own use under the pro- 
visions of the fomrteenth section of the act of 
congress. Has expectant vested interest in 
the share of the capital payable at her death 
was appraised at its present value, estimated 
as in case of life insurance. The valuation 
was of less amount than three hundred dol- 
lars. The bankrupt claimed, and the assignee 
set apai't for him, this item of the estate as 
excepted from the operations of the proceed- 
ings in bankruptcy, by the fourteenth section 



of the act of congress of 2d March, 1867, [14 
Stat. 523,] xmder the head of property "ex- 
empted from levy and sale, upon execution or 
other process or order of com-t by, the laws 
of the state * * * to an amount not ex- 
ceeding that allowed by tiiose laws in force 
in 1864." 

In Erben's case the banki-upt had effected 
an insm*ance on his own life in a sum of mon- 
ey payable at his death to his wife. It was- 
alleged that he had been solvent when the in- 
surance was efEected, and that it formed no 
part of his estate. But he had paid the an- 
nual premiums after his insolvency. This in- 
surance had been appraised as part of the 
assigned estate, and had afterwards been 
claimed and set apart for the use of himself 
as exempt under the provisions of the act of 
congi-ess, and those laws of the state upon 
which the question arose in Bennett's case. 

Upon the hearing of these cases in the 
court of bankruptcy, the judge said that in 
the case of a similar expectant interest in 
corporeal property, which interest could be 
levied on and sold under an execution, he 
would have had no doubt of the applicability 
of the exemption laws of the state. But the 
expectant intei-ests here in question could not 
be sold imder an execution. They could not 
be reached by a creditor in a couit of the 
state, otherwise than by way of attachment 
execution, a proceeding under which there 
could be no sale, in the sti-iet sense of the 
word. In each case the question of exemp- 
tion depended, under the act of congress, alto- 
gether upon the effect of legislation of the 
state, or depended upon a meaning of words, 
which was to be determined according to the 
effect atti'ibutable to them by the com-ts of 
the state under such legislation. He there- 
fore asked the assistance of the two judges 
of the com'ts of the state, Strong, of the su- 
preme com't, and Hare, president of the dis- 
trict com*t for the city and county of Phila- 
delphia. 

Strong and Hare, sat accordingly as as- 
sessors, and heard the questions argued by 
counsel, on IGth Sep., 1868, 

Strong and Hare, on the 18th of September, 
1868, expressed their concm'rent opinion that 
the expectant interests in the money pay- 
able at the respective deaths of Mrs. Bennett 
and Mr, Erben, were included in the meaning 
of the words "property exempted from levy 
and sale upon execution or other process or 
order of the eom*t by the laws of the state," 
and would be exempted under these laws to 
an amount not exceeding three hundred dol- 
lars in each case. 

I. S. Serrill, for Erben. 

Mr. Dawes, for Bennett 

Mr. Bispham, conti*a. 

CADWALADER, District Judge. The opin- 
ion of the learned assessors appeal's from pro- 
ceedings of the register and of assignees, who 
were lawyers, to coincide with prevalent 
views of members of the legal profession in 
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the state. I fully concur. In these cases, 
therefore, the respective exemptions are sus- 
tained. 



BENNETT'S CASE. See Cases Nos. 1,312- 
1,315. 



Case Wo. 1,316. 

BENNETT v. ADAMS. 

[2 Craneh, C. C. Sol.] ^ 

Circuit Court, District of Columbia. April 
Term, 1825. 

EviDENcr— FoiorEU Tin al— Deceased 'Witsess— 
Pkoof bt Gexeual Keputatios. 

1. When evidence is offered of -n-hnt a de- 
ceased witness testified at a former trial of the 
same cause, that evidence must be of the very 
words of the deceased witness. 

2. A power to release a debt cannot be proved 
by general reputation. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided, that when evidence is of- 
fered of what a deceased witness testified, 
at a former trial of the same cause, that 
evidence must be of the veiy words of the 
deceased witness. It is not sufficient for the 
witness to state what he understood to be 
a substance or effect of the language of the 
deceased witness. Phil. Ev. (Ed. N. Y. 1S20.) 
199. 

THE COURT also decided that a power 
to release a debt could not be proved by 
general reputation. 

Verdict for plaintiff, $G3.GS. 



BENNETT, (AliL-EN v.) See Case No. 214. 
BENNETT, (ANGELL v.) See Case No. 387. 



Case ISTo. 1,317. 

BEN'NETT v. BENNETT. 

[3 Craneh, C. C. G47.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1829. 

Thial — CosTI^:cA^'CE — De:masd of SEcuRiTr for 
Costs. 

A notice jjiven at the trial term in Alexandria, 
that security for costs will be required, is no 
ground for postponinfi the trial. 

[See Hawkins v. Willbank, Case No. 6,247.] 

Mr. Neale, for the defendant, [James H. 
Bennett,] now, at the trial term, gave notice 
to the plaintiff [Bennett's Executor] that he 
should require seeuiity for costs. 

Mr. Taylor objected that this notice ought 
not to delay the trial; the defendant having 
obtained continuances of the cause, and not 
having given a previous notice, according to 
the act of Virginia, p. Ill, § 23. 

Mr. Lee, the clerk, stated that the practice 



of the court was not to delay trial when the 
notice was not given before the trial term. 

THE COURT {nem. con.) refused to de- 
lay the trial. Verdict for the defendant. 



^ [Reported by Hon. "William Craneh, Chief 
Judge.] 



Case KTo. 1,318. 

BENNETT v. BENNETT. 

[1 Deady, 299.]* 

District Court, D. Oregon. Oct. 26, 1SC7. 

DiVOItCE — CCSTODY OF CuiLBKEK — AWAltD BT 

Fedekal Cocbt — Diverse Citizexship of Di- 
voKCED Parents — Prescjiptiox as to Decree 
— State Statutes— Jcdicial Kxo\vi,edge — Ac- 
TnexriCATiox of Recokii — Revenue — Habeas 
Corpus— "Controversy "—Judge at Chambers. 

1. In a suit for divorce, the statute of Cali- 
fornia (Hitt. Laws, § 2419) jrives the court 
power to make such order for "the maintenance 
and education of the children of the marriage, 
as may be just:" Held, that as a proper means 
of exercising this power, the court may award 
the custody of such children to either parent; 
and that although such award may appear un- 
authorized by such statute as construed in an- 
other forum, it cannot be questioned in such 
forum collaterally. 

2. The domieil of the wife follows that of the 
husband during the existence of the marriasxe 
relation, but a divorce leaves the wife at lib- 
erty to choose her own domieil, and therefore 
where parties living in California were divorced, 
and the man removed to Oregon and acquired a 
domieil here while the woman remainnd in 
California, they became citizens of different 
states, and the latter may maintain an action 
against the former in the national courts in 
Oregon, on account of such difference of citi- 
zenship. 

3. A decree of divorce, given in a court of 
California, which provides that it may be modi- 
fied upon the applicjation of either party — sufli- 
cient cause being shown therefor — is not a tem- 
porary decree; and the presumption is that it 
remains unchanged, which presumption can only 
be overcome by record evidence to the contrary. 

4. The national and state courts not being 
foreip:n to one another, as the state courts are, 
but subordinate parts of a complete system of 
government, with limited and separate juris- 
dictions, and the former having judicial knowl- 
edge of the laws of the several states, and, 
therefore of the mode of authenticating the ju- 
dicial records thereof: Semble, that the act of 
Jilay 2G, 1790, (1 Stat. 122,) prescribing the 
mode of proving the judicial records of a state 
when used in another state, does not apply to 
a case where such record is sought to be used 
in a national court. 

[Cited in New England Mortgage Spcurity 

Co. V. Vader, 28 Fed. 268.] 
I See U. S. V. Biebusch, 1 Fed. 213.] 

5. The certificate of a judge to the form of 
attestation of a clerk to a copy of the record 
of a state court, did not show whether he was 
the sole judte. chief justice or presiding magis- 
trate thereof, but it appeared from the laws of 
such state relating to the organization of such 
court, that it consisted of a single judge: Edd, 
that the authentication was sutlicient under the 
act of May 26, 17S9, (1 Stat. 122.) 

6. The act of July 13, 1S6G, (14 Stat. 143,) 
provides that a party having an interest in an 
instrument issued without being stamped, may 
have a stamp afBxed thereto, by applying to 
"the collector of internal revenue of the proper 
district" Quaere, is the proper district, the one 

^ [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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where the instrument was issuea, or where it 
is owned or sought to be used? 

7. Where one person claims the legal right to 
have the custody of an infant child, and that 
right is denied and the custody of such child 
withheld by another, this constitutes a contro- 
versy within the purview of the constitution 
of the United States, (article 3, § 2,) and if the 
parties thereto be citizens of different states, it 
is a controversy within the judicial power of 
the United States to hear and determine by the 
proceeding known as the writ of habeas corpus. 

8. Section 14 of the judiciary act (1 Stat. 81) 
which authorizes the "courts of the United 
States to issue writs of habeas corpus, is not re- 
strained in its operation by the proviso thereto, 
except in the case of prisoners in jail under 
or by color of the authority of a state of tlie 
United States, in which case the writ can only 
issue to bring the prisoner into court to testify. 

9. According "to the usages and principles of 
law," mentioned in section 14 of the judiciary 
act, the power thereby given to the district 
court to issue writs of habeas corpus, may be 
exercised by the judge thereof at chambers. 

At law. On October 14, 1867, Susan Ben- 
nett exhibited her petition to the judge of Uie 
district court, praying for the allowance of 
a writ of habeas corpus, directed to Sanford 
J. Bennett, to obtain the custody of her 
infant child,' Anna Bennett, alleged to be 
uiilawfully detained from the petitioner by 
said Sanford J. Bennett. On the same day 
the writ was allowed and issued On Oc- 
tober 22, the respondent and petitioner ap- 
peared before the judge, and the respondent 
then moved that the writ be dismissed for 
want of jurisdiction. After argument, by 
consent of parties, the decision of the motion 
was reserved until the final hearing. On 
October 24, the respondent made a return 
to the writ. To portions of the return the 
petitioner demurred, and after argument the 
demiu'rer was overruled. The petitioner thesi 
replied to the return, and the cause was tried 
and heard upon the questions of fact and 
law arising upon the evidence and pleadings, 
which are stated in the opinion of the judge. 
[Petition granted.] 

Lansing Stout, for petitioner. 
J. H. Mitchel and William R. Willis, for 
respondent, 

DEADT, District Judge. From the proofs 
submitted by the parties, and the admissions 
in the pleadings, I have found certain con-, 
elusions of fact which it will be proper to 
state before considering the questions of law 
that arise thereon. They are these: 

I. That in tlie month of August, 1862, at 
Oakland, in the state of California, the re-^ 
spondent and petitioner were lawfully mar-' 
Tied to one another, and that they continued' 
to live together, in said state, as man and 
wife, until June 30, 18G6, when the petitioner 
commenced a suit against the respondent in 
the district court of the seventh judicial dis- 
trict, in and for the county of Sonoma, state 
of California, to obtain a dissolution of the. 
bonds of matrimony then existing between 
the petitioner and respondent, and for the, 



xjare and custody of the said infant child, 
Anna Bennett, the issue of said maiTiage. 

II. That on July 10, 18G6, the respondent, 
Sanford J. Bennett, was duly served with a 
summons to appear and answer the com- 
plaint of the petitioner in said suit, and that 
on July 17, 18GG, he appeared in said suit and 
answered the complaint of the petitioner 
therein; and that afterwards, to wit: on 
September 26, 1867, and after due proceed- 
ings were had in the premises, to all of which 
the respondent appeared by his attorneys, 
the said district com*t of the seventh judicial 
district, among other things, for and on ac- 
count of 'extreme cruelty by the respondent 
to the petitioner, did adjudge and decree a dis- 
solution of the marriage aforesaid, and that 
the petitioner being the most proper person 
therefor, have the care and custody of said 
infant child, Anna Bennett, the issue of said 
marriage; which decree and adjudication the 
said district com't of the seventh judicial. dis- 
trict, l\ad authority and jurisdiction then and 
there to pronoimce and make, and the same 
still remains in full force and effect. ' 

III. That the legality of the restraint herein 
complained of and in the petition herein al- 
leged, has. not been previously adjudged. 

IV. That on or about July 26, 1866, the re- 
spondent removed from the state of Cali- 
fornia to the state of Oregon, taking with 
him the said infant child, Anna Bennett, arid 
that he has remained in said state of Oregon 
ever since, and kept therein, in his custody 
and control, the said infaiit child. 

v. That said respondent removed said in- 
fant child to the state 6f Oregon, as afore- 
said, pending the litigation aforesaid, among 
otlier things for the custody of said infant 
child, for the purpose of placing it beyond 
the reach of the process of said disti-ict court 
for the seventh judicial disti'ict, and thereby 
preventing the petitioner fi"om having- the 
care and custody of said child, if the same 
should be decreed to her by said com-t. 

YL That at the date of the petition and the 
issuing of the writ of habeas corpus herein, 
the petitioner, Susan Bennett, was a citizen 
of the state of California, and the respond- 
ent, Sanford J. Bennett, was a citizen of the- 
state of Oregon. ' 

Upon the evidence, I deem these conclusions 
of fact to be established beyond a doubt, 
unless it be the one concerning the motive 
or pm-pose with which the respondent took 
the infant child and removed with it beyona 
the jin:isdiction of the court in California, 
pending the litigation there for the divorce 
and its custody. The fact of the removal is 
admitted. The motive with which it was 
done can only be inferentially known. Con- 
sidered in connection with the circumstan- 
ces under which it occurred, the most rea- 
sonable inference is, that it was done for the 
purpose of evading the power and authority 
of the com:t, where the parties and child 
had their regular domicil. 

The .second and. sixth of these conclusions 
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of fact involve to some extent questions of 
law. By tlie second of them it is found that 
the court in California had authority and 
jui'isdiction to make the deci'ee it did, award- 
ing the custody of the infant child to the 
mother. In opposition to this conclusion, it 
was argued hy counsel for the respondent, 
that the law of California did not authorize 
the court to provide for the custody of the 
children of the mai-riage, m a suit for di- 
vorce, and that therefore its decree in this 
respect is void. The act of California de- 
clares that, "In any action for a divorce, the 
court may, * * * at the final hearing, 
* * * make such order for the * * * 
maintenance and education of the children 
of the marriage, as may be just." Hitt. 
Laws, § 2419. 

The argument for the respondent rests up- 
on the proper construction to he given to the 
words "maintenance and education." Can 
it ever he necessary and proper in providing 
for the maintenance and education of the 
infant children of divorced parents, to pro- 
vide for their custody? It seems to me that 
this question can admit of but one answer, 
and that in the affirmative. As a necessary 
and proper means to the maintenance and 
education of an infant child, the party char- 
ged with that duty ought to have the cus- 
tody of it. Take this case for an illustra- 
tion. If the court had no power to change 
the custody of the child from the father to 
the mother, of what avail would be its order 
that the mother have the maintenance and 
education thereof. The child is a female, 
about five years of age, and whoever has the 
custody of it must or may control and direct 
its education. The one is implied in the oth- 
er. The power being given to the court pro- 
nouncing a decree of divorce, to make such 
order upon this subject as to it may appear 
just— to provide for the maintenance and edu- 
cation of the children of the marriage— it 
legitimately follows, that as a means to that 
end. the court may properly control and dis- 
pose of the custody of such children. 

Again, the court is to make such order in 
the premises as may be just. The decree of 
divorce necessarily terminates the conjugal 
relation of the parties. The family is broken 
up. The children can no longer remain with 
both of the parents. One or the other, there- 
fore, must be deprived of the society and 
services of its offspring. In such a case 
justice may require, that when the divorce 
is caused by the fault or misconduct of the 
father, other things being equal or even une- 
qual, that the custody of the children be 
given to the innocent party — the mother. 
But this is not all. The statute of Califor- 
nia also declares that the court "may at any 
time thereafter annul, vary or modify such 
order, as the interest and welfare of the 
children may require." Hitt. Laws, § 2419. 

It cannot be contended that the power to 
modify is more comprehensive than the pow- 
er to make the original order. If the inter- 



est and welfare of the children are to influ- 
ence the action of the com-t in modifying the 
order for maintenance and education, it is 
but reasonable to conclude that the legisla- 
ture intended, that such interest and welfare 
should be considered and provided for in 
making the order in the first instance. To 
do this, especially in the case of infant chil- 
dren, the court must have the power to place 
them in the proper custody— to give them to 
that parent most likely, under the circum- 
stances, to promote their interest and wel- 
fare. In this case the California court, sit- 
ting as a trier of the fact, found that the 
father was not a proper person to have the 
custody of this infant child and that the 
mother was. Under the circumstances, the 
com"t was authorized to make such an order 
for the maintenance and education of this 
child as to it might appear just, as between 
the parties, and at the same time calculated 
to promote its interest and welfare. That 
the com*t in the exercise of this power and 
for these ends, had authority to give the cus- 
tody of the child to the mother, as a means 
of providing for its maintenance and educa- 
tion, in a way conducive to its interest and 
welfare, it seems to me there can be no 
doubt. This question was argued by coun- 
sel for the respondent, upon the assumption 
that the judgment of the California court 
was open to review here, and that if it ap- 
peared that such com-t had misconstrued the 
statute from which it derived its authority, 
its action should be disregarded as null and 
void- But I am satisfied the law is other- 
wise. The court had jurisdiction of the par- 
ties and the cause. The cause was the con- 
troversy between the parents concerning the 
divorce and the future maintenance and ed- 
ucation of the children of the marriage. Ad- 
mitting for the purpose of the argument, that 
the court erred, either as to the fact or the 
law, in giving the custody of the child to the 
mother, as a means of providing for its 
maintenance and education, yet that error 
can only be corrected by appeal to the prop- 
er court of review in California. But collat- 
erally, the legality of this judgment cannot 
be questioned here or elsewhere. It is con- 
clusive upon the parties to it, throughout 
the United States, until reversed or modified 
by the proper court in the jurisdiction where 
it was given. 2 Am. Lead. Cas. 721. 

The sixth conclusion finds that at the date 
of the commencement of this proceeding, the 
respondent and petitioner were citizens of 
different states— the former of Oregon and 
the latter of California. There is no dis- 
pute as to the citizenship of the respondent, 
but as a matter of law, it is denied that the 
petitioner is a citizen of California. This 
denial rests upon the general rule of law 
that the domicil of the wife is conti"oIled by 
that of the husband — that in law she is in- 
capable of acquiring a domicil different from 
that of her husband. It is admitted that 
this is the general rule, but when the rea- 
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son of the law ceases the law ceases with 
it The domicil of a woman divorced from 
her husband is no longer that of the latter, 
but in the place of her own choosing. And 
this even appeal's to be the rule before a de- 
cree for divorce, where the wife is litigating 
for a judicial separation from the husband, 
on account of misconduct on his part, wliich 
entitles her to have the marriage dissolved. 
Bish. Mar. & Div, § 728; Barber v. Barber, 
21 How. [62 U. S.] 5S2. In the case of Bar- 
ber V. Barber, supra, the parties while domi- 
ciled in the state of New York were divorced 
simply from bed and board. The divorce 
was gx-anted at the suit of the wife and the 
com't also decreed her alimony. To prevent 
the enforcement of this decree as to alimony, 
the husband left the state and acquired a 
domicil in the state of Wisconsin. The wife 
retained her residence in New York, and 
sued the 'husband in the United States court 
for Wisconsin, to enforce the decree of ali- 
mony and prevailed there. The husband ap- 
pealed the cause to the supreme court. 
Among other things, it was objected on the 
behalf of the husband that the national court 
in Wisconsin had no jurisdiction, because 
the parties to the suit were not citizens of 
different states. The supreme court held, 
that even where a divorce was only from 
T)ed and board, that the control of the hus- 
band over the location of the wife ceased, 
and that her, domicil thereafter must be 
deemed to be of her own choosing, and that 
therefore the court had jiu'isdiction on ac- 
■count of the difEerent citizenship of the par- 
ties, and afiirmed the decision of the court 
below. In tliis case the parties were di- 
vorced absolutely and upon the authority of 
Barber v. Barber, as weU as upon principle, 
thereafter, the domicil of the wife was ac- 
-cordlng to the fact of her residence and not 
that of her husband. The return of the re- 
spondent denied the existence of the alleged 
judgment in the court of California, and on 
the hearing of cause, the petitioner to sup- 
port the issue on her part, offered in evi- 
•dence, what pm-ported to be a transcript of 
tlie judgment roll of that court. The re- 
spondent's counsel objected to the reading of 
the transcript, and it was admitted in evi- 
dence subject to the objections. After care- 
ful consideration of the arguments and au- 
thoi'ities, X have concluded that the objec- 
tions to the admission of the transcript are 
not well taken. 

The objections may be briefly stated as fol-. 
lows: I. The decree for the custody of the 
child, as set forth in the alleged transcript, 
is only temporary and not final, n. The 
certificate of the judge to the attestation of 
the clerk is insuflicient. III. The certificate 
•of the judge is not legally stamped. 

The first objection is easily disposed of. The 
decree provides in terms that it may be modi- 
fied or changed hereafter, upon the applica- 
tion of either party, upon sufficient cause 
shown. But surely this is no reason why the 



decree should be treated as temporary, or 
why it is not absolute in the meantime. The 
decree in this respect only reserves to the 
court the power to modify it hereafter; and 
the law gives that power to the court when- 
ever the interest or welfare of the child may 
require its exercise, independent of the res- 
ervation in the decree. Until changed, the 
decree is binding and absolute. The pre- 
sumption is, that it remains unchanged, and 
that presumption can only be overcome by 
record evidence to the contrary. This decree 
may also be appealed from within a year, 
as I read the laws of Oaliforaia, but until 
an appeal is taken, it must be deenaed a 
final decree. The mere right of appeal does 
not qualify or impair the force or effect of 
a final decree in an inferior court. The ap- 
peal must be actually taken, and that tmder 
such circumstances and with such security 
as would make it operate as a supersedeas. 
There is no presumption that an appeal has 
been taken, but the contrary. 

The second objection admits of more con- 
troversy. The act of May 26, 1790, (1 Stat 
122,) prescribing the mode of proving the 
judicial records of a state, when used in 
another state, provided that in addition to 
the attestation of the derk and the seal 
of the court, there shall be "a certificate of 
the judge, chief justice or presiding magis- 
trate, as the case may be, that the said at- 
testation is in due form." Counsel for the 
petitioner maintainsf that this act does not 
apply to the authentication of a state rec- 
ord in the national courts, but only when 
used in the courts of another state, and that, 
therefore, the certificate of the judge is here 
imnecessary. 

On several occasions when this subject has 
been before the inferior courts of the United 
States, it seems to have been assumed that 
this mode of authenticating state records 
is necessary to make them evidence in the 
national courts. Craig v. Brown, [Case No. 
3,328;] Mewster v. Spalding, [Id. 9,513;] 
Tooker v. Thompson, [Id. 14,097.] But it 
seems very ques'tionable if this intei-pretatlon 
of the act is the correct one. Of com-se con- 
gress, by vu'tue of its general power to reg- 
idate the mode of proof and procedm-e in the 
national courts, may prescribe in what man- 
ner and by what means a record of a state 
or other court shall be proved therein. But 
was this act passed for such pm-pose, or was 
it Intended to have any such effect? The 
act appears to have been passed in pursu- 
ance of article 4, § 1, of tlie constitution. 
This clause of the constitution has but one 
object in view— to declare that full faith and 
credit shall be given in each state to the 
judicial records, etc., of every other state; 
and then, as a practical means of making 
his abstract declaration effectual and useful, 
to authorize congress to prescribe the man- 
ner in which such records should be proved 
or authenticated, when used in another state, 
and the effect thereof when proven. Prior 
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to the adoption of the constitution, under the 
rule of the common law, the judicial records 
of each state were ti'eated as foreign judg- 
ments in every other state, and therefore on- 
ly primary evidence of the facts and con- 
clusions therein contained. In addition, each 
state might, for itself, prescribe in what 
manner such records should be proved, and 
might make tUat proof so difficult or uncer- 
tain, as to practically prevent their being 
used at all. Among a people about "to form 
a more perfect union," this was felt to be a 
serious evil, and consequently this provision 
was inserted in the constitution, and the act 
of May 2G, 1790, [1 Stat 122,] was passed to 
carry it into effect. As the state coui-ts do 
not take judicial knowledge of each other's 
laws, and could not, therefore, know, with- 
out other proof, whether tUe certificate of 
the clerk was in due form or not,, congress 
supplied the means of proof, by providing 
that the judge of the court should certify that 
the attestation of the clerk was in due form 
—that is, according to the law of fae state 
where the record was made. But, the evil 
to be prevented by the constitutional provi- 
sion never existed or could exist, so far as 
the national courts are concerned. The na- 
tional and state governments, although vest- 
ed with distinct jurisdictions, are in no sense 
foreign to each other, but are subordinate 
and limited parts of one complete system of 
government. On principle, then, in the 
courts of the United States, the judgment of 
a state court ought to be regarded as a domes- 
tic judgment— a judgment given within the 
territorial sovereignty of the United States, 
and provable in the ordinary way, by the 
certificate of the custodian of the original— 
the clerk of the court. The national courts 
take judicial knowledge of the laws of ev- 
ery state in the Union. Owlngs v, HuU, 9 
Pet [3J: U. S.] 624; Woodworth v. Spaffords, 
[Case No. 18,020.] This doctrine can only 
be maintained upon the theory that the 
states ai*e a part of the general government 
and territorially within the jurisdiction of the 
United States. This being so, the courts of 
the United States do not require the certifi- 
cate of the judge of a state court, that the 
attestation of the clerk thereof is in due 
form of law. They determine that matter 
by their knowledge of the laws of the state 
where it was made. For these reasons, then, 
it appears to me that in this coiu-t, a judicial 
record of the state of California, is admissible 
in evidence without the certificate of the 
judge of the court to the sufficiency or form 
of the attestation of the clerk. 

But as the cases which I have been able 
to find upon the subject, have been decided 
upon a contrary assumption, in deference to 
their authority, 1 proceed to examine the ob- 
jection upon the theory, that such certificate 
is necessary. It is admitted that the certifi- 
cate of the judge is sufficient, so far as it re- 
lates to the attestation of the clerk— that it 
is in due form of law. The objection Is, that 



It does not appear from the certificate that 
the person who made it, is either the sole 
judge, chief justice or presiding magistrate 
of the court that made the decree, or even 
that he is the judge of that court at all. The 
language of the certificate, so far as it relates 
to the person who made it is as follows: "I, 
J, B. Southard, district judge of the seventh 
judicial district of the state of California, do 
hereby certify," etc. The official character 
of the judge is repeated in the same words 
after his signature to the certificate. 

From the transcript itself, and from the 
certificate of the clerk, it appears that the 
dea'ee was made in the district court of the 
seventh judicial district, in and for the coun- 
ty of Sonoma, state of California. It docs 
not appear, then, fr-om the certificate itself, 
tfaat J. B. Southard was, at the date of mak- 
ing it the sole judge, chief justice or presid- 
ing magistrate -of the district court in and 
for the county of Sonoma. Whether the 
county of Sonoma is within the seventh 
judicial district, of which J. B. Southard cer- 
tifies that he is district judge, or -n^aether the 
disti'iet com't for Sonoma is held by one or 
mox-e judges, does not appear from this cer- 
tificate. Unless, then, the judicial knowl- 
edge of the com-t, as to the laws of California, 
wHI supply these deficiencies in the certifi- 
cate, the transcript cannot be read in evi- 
dence under the act of May 2G, 1790. The 
constitution of the state of California (article 
6, § 5) requires the legislatm'e to divide the 
state into a certain number of judicial dis- 
tricts: "In each of which there shall be a 
district com't and for each of which a district 
judge shall be elected," etc. Hitt Laws, § 
177. In piu-suance of this authority, the leg- 
islature of California created the "Seventh 
Judicial Disti-ict," including among others 
therein, the county of Sonoma. Id. § 1337. 
By section 1358 of the same compilation, it 
appears: "There shall be held, in the sev- 
enth judicial district, terms of said coTU-t, as 
follows: In the county of Sonoma," on cer- 
tain Mondays therein named. The words 
"said coui-t," in the paragraph just quoted, re- 
fer to the words "district court" previously 
used in the same act. Take these facts thus 
proved beyond controversy and add them to 
the statement in the certificate, "I, J. B. 
Southard, district judge of theseventh judicial 
distiict of the state of California, do hereby 
certify," etc., and the proof is complete. The 
district judge of the seventh judicial district. 
Is thus shown to be the judge of the' district 
comrt in and for the county of Sonoma, and 
the sole judge thereof, and therefore the per- 
son authorized to certify that the attestation 
of the clerk is in due form. 

The case of Owings v. Hull, 9 Pet [34 U. 
S.] 624, 625, is a case exactly in point 
The circuit coiu-t for the district of Maiy- 
land, on the trial of an action, admitted in 
evidence, a copy of a bill of sale executed 
in Louisiana, without proof to account for 
the non-production of the original. On error. 
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the supreme court Iield, tliat the court below 
was bound to take judicial notice of the 
laws of Louisiana. By those laws it appears 
that this contract being entered into before 
a notary, the original properly remained 
with that officer, and the party only tooli a 
copy. In this way the non-production of 
the original was decided to be sufficiently ac- 
counted for, without other proof. 

The third objection is yet to be considered. 
It appears that the certificate of the judge 
was made and issued without being stamp- 
ed. It also appears that it was liable to a 
stamp duty of five cents. On October 21, 
1807, before offering to use the certificate, 
the petitioner procured the collector of in- 
ternal revenue for this collection district to 
stamp the same and remit the penalty. This 
proceeding took place under section loS of 
the internal revenue act of Jime 30, 1864, as 
amended by the act of July 13, 1866, (14 
Stat. 143.) This act authorizes the party 
Issuing the insti-ument, or any person "hav- 
ing an interest therein, to appear before the 
collector of the revenue of the proper dis- 
tinct," and apply to have the same stamped. 
The objection is, that the proceeding did not 
take place before the collector of the proper 
district, and, therefore, the stamping is with- 
out effect 

For the respondent, it is maintained that 
there can be but one proper district, and 
that is the one in which the cei-tificate was 
made and issued. On the other hand, coun- 
sel for the petitioner insist that at least 
where the party making the application is 
not the one who issued the instrument, the 
proper district is the one in which the in- 
strument is proposed to be used. It would 
seem that the w^ord "proper" is used in the 
act for the purpose of excluding the idea 
that the proceeding might take place before 
the collector of "any" district. But which is 
the proper district is a question easier asked 
than answered. I am not well satisfied in 
my own mind how the act ought to be con- 
strued in this respect. The objection may 
be well taken, but it is veiy technical. The 
petitioner is an innocent party, having an 
instrument and desirous of using it in this 
district. Under these circumstances she has 
had it stamped here, and I will consider, it 
sufficient. 

The only remaining question to be consid- 
ered is that of jurisdiction. By the consti- 
tution, (article 3, § 2,) the judicial power of 
the United States extends to all controversies 
between citizens of different states. This 
is" a controversy— a legal controversy— to be 
tried and determined by judicial proceedings 
and judgment. The controversy arises upon 
the alleged legal right of the petitioner to the 
custody of her infant child, and the denial and 
withholding of that right by the respondent. 
This is also a controversy between citizens 
of different states. The parties, although 
man and wife, have been divorced by the 
decree of a competent court in a sister state. 



Since then, the citizenship of the wife de- 
pends upon the location of her domicil in 
fact, and does not follow that of the hus- 
band. The fiction of law, that the domicil 
of the wife follows that of the husband, is 
based upon the legal power of the husband 
over the person of the wife, as an incident 
of the marriage relation, and ceases with 
the reason of it— the existence of the rela- 
tion itself. It is dear upon principle, and 
upon the authority of Barber v. Barber, 
supra, is not open to controversy. But, al- 
though the judicial power of the United 
States extends to and includes a controversy 
of this kind, it does not necessarily follow 
that the courts of the United States have-' 
jurisdiction and authority to try and deter- 
mine it The rule is long since established, 
that whatever may be the extent of the judi- 
cial power of the government of the United 
States, its courts can only exercise such ju- 
risdiction as may be conferred upon them by 
congress, excepting only the original juris- 
diction of the .supreme court, whidi is given 
and limited by the constitution itself, and 
therefore beyond the power of congress to 
enlarge or diminish. The only authority of 
this court, or the judge thereof, to exercise 
jurisdiction or judicial power over this con- 
tx-oversy, by means of the proceeding, suit 
or remedy known as habeas corpus, is de- 
rived from section 14 of the act of Septem- 
ber 24, 1789, (1 Stat 81,) commonly caUed" 
the "Judiciai*y Act" It enacts: "That all 
of the before mentioned courts of the United 
States"~referrlng to the supreme court and 
district courts— "shall have power to issue 
writs of habeas corpus, and aU other writs 
not specially provided for by statute, which 
may be necessai*y for the exercise of their re- 
spective jurisdictions, and agreeable to the- 
prmciples and usages of law. And either of 
the justices of the supreme court, as weU as 
the judges of the district courts, shall have 
power to grant writs of habeas corpus for 
the purpose of inquiry into the cause of 
commitment; provided, that writs of habeas- 
corpus shaU in no case extend to prisoners, 
in jail, unless where they are in custody, 
under or by color of the authority of thfr 
United States, or are committed for trial 
before some court of the same, or are nec- 
essary to be brought into court to testify."- 
This section consists of two distinct affirma- 
tive sentences or clauses, and a quali^ing 
. proviso. The first sentence confers the- 
power upon the courts generally to issue the- 
writ of habeas corpus agreeable to the prin- 
ciples and usages of law. The second sen- 
tence confers the power upon either of th& 
justices of the supreme com*t and the judges 
of the district courts, to grant the writ for 
the pm'pose of inquiring into the cause of 
commitment The proviso limits the power 
of exercising jurisdiction by means of the 
writ in the case of prisoners in jaU unless 
they are in custody by authority of the 
United States. The general scope of the 
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proviso is also qualified by the last clause 
of it, which allows prisoners in jail to be 
brought up on habeas corpus to be used as 
witnesses, without regard to the authority 
under which they may be in custody. In 
Ex pai-te Bollman, 4 Cranch, [8 U. S.] 75, the 
supreme coui't decided, that the proviso ex- 
tended to and qualified both the previous 
sentences of the section, and that thei*efore, 
in the case of a prisoner in jail— the case 
specified in the proviso— neither the courts 
nor the judges of the United States, could 
grant the writ to inquire into the cause of 
commitment, except in the instances named 
^ in the proviso. This construction of the sec- 
tion has ever since been maintained by the 
supreme com*t. Ex parte Dorr, 3 How. [44 
U. S.] 105. The object and policy of it are 
apparent. It was intended to prevent con- 
flicts between the judicial authorities of the 
national and local governments, and this 
was accomplished, by limiting the courts of 
the former, in the exercise of their jurisdic- 
tion by means of habeas corpus, in the case 
of prisoners in jail, to such persons as were 
in custody by the authority of the United 
States. As prisoners can only be in jail in 
the United States by authority, either of a 
state or the United States, this limitation 
upon the general power previously conferred 
in the section, amounts to no more than it 
the proviso had read thus: "Provided, that 
the writ of habeas corpus shall in no case 
extend to prisoners in jail under or by color 
of the authority of any state of the United 
States," Public authority— the authority to 
confine in jail, in this country, only exists in 
a state and the United States. It follows, 
then, that the legal effect of the proviso Is 
the same, whether stated as in the statute 
or as I have just suggested. One expres- 
sion is the exact equivalent of the other. 
It is therefore apparent, that the power con- 
ferred by the first two sentences of this sec- 
tion, except as to the single Instance of pris- 
oners in jail by authority of a state, is not 
affected, qualified or diminished by the pro- 
viso. Its only office is to exclude from the 
operation of the general power already con- 
ferred, the cases of persons in jail by au- 
thority of a state, or, stated conversely, not 
in custody by authority of the United States. 
In opposition to this construction of the 
section, counsel for the respondent main- 
tained that the power to exercise jurisdic- 
tion by means of habeas corpus was confined 
to the cases enumerated in proviso — prison- 
ers in custody by authority of the United 
States. But this construction rests the gen- 
eral power upon the proviso alone, and sim- 
ply ignores all the rest of the section. The 
proviso was not added to the section to con- 
fer jm'Isdiction, but to limit that already 
gi'anted in the previous part of it. The of- 
fice of a proviso is to restrain, avoid or im- 
pose conditions upon that which precedes it. 
Without this proviso, upon the letter of the 
section, the writ might have extended to 
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prisoners in jail under the authority of a 
state. To prevent this— to avoid the opera- 
tion of the power conferred by the previous 
words of the section, in this respect, this 
proviso is added. What was before abso- 
lutely confeiTed, is now, in the case of pris- 
oners in jail, given conditionally. They 
must be in custody by the authority of the 
United States, or the writ shall not extend to 
them. But this condition in the proviso only 
extends to the cases of prisoners in jail. In 
all other cases the general authority con- 
ferred by the fii"st two sentences of the sec- 
tion remains unimpaired and unqualified. 
The case of Ex parte Dorr, 3 How. [44 U. S.] 
105, is cited and relied upon by counsel for 
respondent as supporting his consti-uctlon of 
the section. In June, 1844, Dorr was con- 
victed and sentenced to imprisonment for 
life, hy the judgment of the state court of 
Rhode Island, for the crime of treason against 
the state. Access to Dorr being denied, the 
case came before the supreme court, on ap- 
plication on his behalf, for a habeas corpus 
to bring him before the supreme court, to 
enable him to sue out a writ of error to the 
state court. The court refused the applica- 
tion on the ground that Dorr was in prison 
under the sentence of a state court. The 
motion does not appear to have been argued, 
and the court treated it as a matter too plain 
for argument. But in the eom'se of its brief 
opinion, in commenting upon section 14, the 
court says: "The power given to the courts 
in this section, * * * as regards the writ 
of habeas corpus is restricted by the proviso 
to cases where a prisoner 'is In custody un- 
der or by color of the authority of the United 
States.' * » * The words of the proviso 
are unambiguous. They admit of but one 
consti-uetion. And that they qualify and re- 
strict the preceding provisions of the section 
is indisputable." The case before the court, 
and which alone it decided, was the case of a 
prisoner confined by authority of a state, 
and the language of the opinion, unless the 
conti-ary is manifest, must be confined to 
the case then under consideration. The ques- 
tion whether the power to issue the writ was 
restricted to the cases enumerated in the 
proviso, was not before the com-t or in the 
case. Besides the court impliedly qualifies 
its general statement as to the restrictive ef- 
fect of the proviso, by limiting it to the case 
of "a prisoner"— the only case before it. 
Read with reference to the subject under con- 
sideration, this paragi-aph in the opinion of 
the com't only states, "that in case of a pris- 
oner, the proviso restricts the general power 
given by the section, to persons in custody 
under the authority of the United States." 
But this is not all. In the next clause In 
the opinion, the court states the rule, con- 
versely, thus: — "Neither this or any other 
coiirt of the United States, or judge thereof, 
can issue a habeas corpus to bring up a pris- 
oner, who is in custody under a sentence of 
execution of a state com-t, for any other pin'- 



[3 Fed. Cas. page 219] 



pose than to be used as a witness." Tliis 
shows beyond question, the point the court 
was considering and what it intended to de- 
cide. If there is room for a difference of 
opinion as to what was intended by" the first 
statement of the court, the second one is ex- 
plicitly against the color now attempted to 
be ^ven to it. And even, if upon the whole, 
the language of the court would authorize 
the conclusion attempted to be drawn from 
it by counsel, I should hesitate to adopt it. 
The construction is manifestly erroneous, not 
to say more— the point was not in the case 
nor before the court, and I should feel war- 
ranted in treating it as an inadvertence of 
expression readily perceived and easily cor- 
rected by an examination of the subject and 
the context. 

The district comets of the United States 
have power to exercise jm'isdiction by means 
of habeas corpus in all controversies to which 
the judicial power of the United States ex- 
tends. As has been shown, that power ex- 
tends to this contL'oversy, on account of the 
citizenship of the parties. The power is 
give^ by this section; and it is not restiicted 
by the words, "which may be necessary to 
the exercise of their respective jurisdictions." 
These words apply only to the last anteced- 
ent phrase— "and all other writs not special- 
ly provided Tjy statute." In the case of Ex 
parte Bollman, supra, the supreme court ex- 
amined this Question at length and decided 
expressly that this gi-ant of power— to issue 
writs of habeas corpus-H^ould not be taken 
"in the limited sense of being merely used to 
enable the court to exercise its jurisdiction in 
causes which it is enabled to decide finally." 
Again the court says, in the same case: 
"From this review of the extent of the power 
of awarding writs of habeas corpus, if the 
section be construed in the restricted sense, 
from a comparison of the nature of the writ 
which the courts of the United States would, 
on that view of the subject, be enabled to 
issue; from a comparison of the power so 
granted with the other parts of the section, 
it is apparent that this limited sense of the 
term cannot be that which was contemplated 
by the legislature." Of coiu'se the reasoning 
and conclusion of the court in Ex parte Boll- 
man apply to the district courts as well as 
the supreme com*t. No distinction between 
them is made' by the com't, and none could 
be made, for as the court says in the same 
case, "the power is granted to all" (the com'ts 
of tlie United States) "in the same sentence 
and by the same words." Conlding's com- 
mentary on the case is to the same effect, 
and he adds, "The propriety of the latter 
construction" — against the limited sense — 
"was demonstrated by a masterly reductio 
ad absurdum." Conk. Pr. 77. 

It may be said that a power given to a 
court to issue writs of habeas coipus, caimot 
be exercised by the judge thereof. Certain 
writs of habeas corpus only issue from a 
court, because they are not used except in aid 
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of the jurisdiction of the court in cause be- 
fore it. But this is the writ ad subjiciendum, 
and according to the rule prescribed in this 
section 14^-"the usages and principles of 
law"— may be issued by a judge. Where a 
court is constituted with more than one 
judge, it might well be from the nature of 
its organization, that a grant of power to 
such a coiurt, to issue writs of habeas corpus 
ad subjiciendum, could not be exercised by a 
single judge thereof. Perhaps, for that rea- 
son, the second sentence in the section was 
inserted, giving the justices of the supreme 
court power to issue the writ in case of com- 
mitment. It is true the judges of the dis- 
triet coxu:t are included in this provision, but 
this may have been deemed expedient, out of 
abundance of caution, to prevent an infer- 
ence that the power was intended to be de- 
nied them. Conk. Pr. 79. This question 
was not made on the argument. But it has 
occurred to me dmring the consideration of 
the case, and being a question relating to 
jurisdiction, I do not think it proper to pass 
it over in silence. After careful delibera- 
tion, I have concluded that the power con> 
ferred upon the district court to issue the 
writ ad subjiciendum, may be exercised by 
the judge thereof. This is "agreeable to the 
principles and usages of law," regulating the 
issuing of- this writ, as I imderstand them. 
If the power conferred upon a judge by the 
second sentence of this section, to issue the 
writ to inquire "into the cause of commit- 
ment," applies to this case, of course this 
question woidd be an immaterial one. But 
I am not satisfied that the word "commit- 
ment," as there used, was intended or can be 
construed to apply to a case of restraint im- 
posed by a private person. The technical 
sense of the word— and I am not aware that 
it has any other signification— is a restraint 
or confinement by public authority. On the 
argument of this cause, the case of Barry 
V. Mercein, [Case No. 1,062,] decided by 
Judge Betts in the ch'cuit court for the 
southern district of New York, was relied on 
by counsel for respondent. The report of 
the case is not here, but numerous citations 
from the opinion of , the judge, are to be 
found in the argument of counsel when the 
same case was before the supreme court on 
error. 5 How. [46 U. S.] 103. The case 
was this: Barry, an alien, was married in 
New York to Mercein, a citizen of New York. 
Afterwards the parties separated and Barry 
retm'ned to Livei-pool, Nova Scotia. An in- 
fant child of the marriage remained in the 
custody of her mother and her father. Bar- 
ry applied to the supreme court of the United 
States for a habeas corpus to obtain the 
custody of the child. The court refused the 
writ, because of its want of original jm'isdic- 
tion. In denying the motion. Story, justice, 
seemed to assume that the inferior com'ts of 
the United States could exercise the jm-isdic- 
tion. True, this is not asserted in so many 
words, but certainly nothing is said or sug- 
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gested to the contrary. The court says: 
"Without, therefore, entering into the mer- 
its of the present application, we are com- 
pelled, by our duty, to dismiss the petition, 
leaving the petitioner to seeli redress in such 
other tribunal of the United States as may 
be entitled to grant it. If the petitioner has 
any title to redress in those ti'ibunals, the va- 
cancy in the office of the judge of this court, 
assigned to that circuit and disti'ict" (of Ne^v 
York) "creates no legal obstruction to the 
pursuit thereof." Ex parte Barry, 2 How. 
[43 U. S.] G5. In pursuance of this sugges- 
tion of the supreme court, Barry applied to 
the circuit court of the United States for the 
district of New York. No justice of the su- 
preme court was present, and the application 
was heard by Judge Betts. He denied the 
writ on several grounds, the most important 
of which were want of jurisdiction, and that 
it appeared that the father was not entitled 
to the custody of the child. The second 
gi'ound was a sufficient reason for denying 
the writ, even if the court had jmlsdiction. 
But, on the question of jurisdiction, tlie ease 
is not in point. The court was asked to take 
jm'isdiction on account of the difference in 
citizenship of the parties, and could not take 
It on any other ground — that the petitioner 
was an alien and the respondent a citizen of 
the state of New York. The parties had not 
been divorced, and the marriage relation was 
subsisting between them in full force. The 
rule of law being that the domicil of the 
wife follows that of the husband, the alle- 
gation of the different citizenship of the par- 
ties could not be sustained. But in this case 
the different citizenship of the parties is a 
fact established beyond dispute. Since the 
cause was submitted, I have found a case ex- 
actly in point. U. S. v. Green, [Case No. 15,- 
25G.] Aaron Putnam, a citizen of New York, 
had a habeas corpus directed to Timothy 
Green to obtain the custody of his infant 
child. The case was in the circuit court for 
the district of Rhode Island. The respond- 
ent was the maternal gi-andfather of the 
child, and it had been left with him by the 
mother on her death-bed. The case was 
finally compromised, but Mr. Justice Story 
issued the writ and compelled a return to it. 
The question of jurisdiction was not du'ectly 
raised, but it could not have escaped the at- 
tention of coTU't and counsel. The inference 
is, that the coiurt considered that it was not 
open to conti'oversy. 

Apart from the mere legal question con- 
cerning jurisdiction, this is a ease, which, 
upon the merits, this com-t ought to take cog- 
nizance of and give the petitioner the relief 
prayed for. The respondent found the peti- 
tioner in California and married her there. 
Married her, too, upon a public profession 
that he had united with the church of her 



faith — a profession which his answer in the 
California com't substantially admits was a 
mere pretense to obtain her consent to the 
marriage. Afterwards, when a controversy 
ai'ose betwen the parties, involving the cus- 
tody of the infant child of this marriage, and 
while that controversy was being litigated 
in the court of their domicil, respondent, to 
defraud the petitioner of the probable results 
of that litigation, left the state and carried 
the child to Oregon, and compelled the peti- 
tioner to follow him here to enforce her 
rights against him. If it was thought prop- 
er and right hy the framers of the constitu- 
tion and congress to give the national courts 
jurisdiction of a controversy between citi- 
zens of different states, where the matter 
in dispute is mere rights of propei'ty— to be 
measured by mere dollars and cents— wTiy 
should their jurisdiction not extend to the 
more important controversy like this, where 
the matter in dispute is the custody and con- 
trol of an infant child of the parties. The 
objection, that the control of the domestic 
relations belongs properly to the state courts, 
and that therefore the United States courts 
ought not to take cognizance of questions 
concerning them, is merely begging the ques- 
tion. The domestic forum in California has 
determined who is best fitted and entitled to 
have the custody of this child. The matter 
has been adjudged, and this proceeding, ren- 
dered necessary by the improper conduct of 
the respondent, in abducting the child, is 
only for the purpose of enforcing that adju- 
dication against the respondent. The pur- 
pose of this proceeding is not to appoint a 
guardian, but to enforce a right in the peti- 
tioner already established by the judgment 
of a competent court. If, in the com-se of 
the litigation, any question arises, involving 
the domestic relations, it must be determined 
for the purpose of this adjudication, as it 
would be in any other action, suit or pro- 
ceeding. If A, a citizen of California, sues 
B, a citizen of Oregon, in the United States 
circuit court for this disti'ict, to recover pos- 
session of real property in this state, as he 
doubtless may, in the pi'ogress of the pro- 
ceeding, it may be necessary to determine 
questions of maniage, legitimacy, guardian- 
ship, or any other question involving what 
is called the domestic relations of the par- 
ties or those under whom they claim. But 
no lawyej" would pretend for a moment, that 
the court ought not to take jurisdiction of 
the action on that account. 

The premises considered, it is adjudged 
that the petitioner is entitled to the custody 
of the infant child, according to the force 
and effect of the decree of the court of the 
seventh judicial district of California for the 
county of Sonoma, and the marshal is or- 
dered to deliver it to her to keep accordingly. 
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Case ISTo. 1,319. 

BENNETT t. BOGGS. 

[Baldw. 60.]* 

Circuit Court, D. New Jersey. April Term, 

1S30. 

Fisheries — Delaware River— Compact between 
New Jeksey axd Pesxstlvasia — Constitu- 

TIOXAT. Law— ISIPAIRISG OULIGATIOSS OF COK- 
TRACT8. 

1. The compact between New Jersey and 
Pennsylvania recognises the right of fishery in 
riparian owners on the Delaware. 

2. The third section of the act of 1808, defin- 
ing a fishing place, applies only to shore fish- 
eries; a , common right- of fishery is necessarily 
indefinite. 

3. The penalties of the law of 1822 attach 
to any person who uses a gilliug seine or drift 
npt on the Delaware, unless he has the right of 
fishing on the opposite shore. 

4. An entry under this law by a person claim- 
ing only by common right is void. 

5. This court must decide on a state law pre- 
-cisely as the courts of the state ought to do. 

6. The act of 1822 is not repugnant to the 
constitution of the United States. 

T, The proprietors of New Jersey had no right 
in the Delaware beyond low water mark. 
[Cited in Pea Patch Island, Case No. 10,872.] 

8. The right to the bed of the river was in 
the crown, therefore the compact of 1G76 did 
not give a common right of fishery therein. 

9. The rights of the crown devolved on the 
states by the Revolution, and were confirmed 
"by the treaty of peace to tJiem in their sovereign 
•capacity. 

[See jM'IIvaine v. Cose, 4 Cranch, aS IT. S.) 
209; Bank of U. S. v. Daniel, 12 Pet. (37 
U. S.) 33; Martin v. Waddell, 16 Pet. (41 
TT. S.) 3G7: Russell v. Jersay Co., 15 How. 
(56 TJ. S.) 426.] 

10. The constitution of New Jersey confers 
general powers of legislation. 

[Cited in Bonaparte v. Camden & A. K. Co., 
Case No. 1,617.] 

U. The legislatiire has power to regulate- 
fisheries on the Delaware, by prohibiting the ex- 
ercise of a common law right. 

[Cited in Bonaparte v. Camden & A. R. Co., 
Case No. 1,617; Atkinson v. Philadelphia 
& T. K. Co., Id. 615; The Martha Anne, 
Id. 9,146. See, also. Smith v. Maryland, 
18 How. (59 U. S.) 71.] 

12. The only restraint upon them is, that they 
•cannot, by any law, impair the obligation of a 
contract. 

[Cited in Bonaparte v. Camden & A- R. Co., 
Case No. 1,617.] 

[See, also. Green v. Biddle, 8 Wheat. (21 U. 
S.) 1; Spooner v. ^IcConnell, Case No. 13,- 
245; Bnltimore & S. R. Co. v. Nesbit, 10 
How. (51 17. S.) 395; Griffing v. Gibb, 
Case No. 5,819.] 

13. If a right is not founded in a contract, or 
secured by the constitution, it may be taken 
awiy by a state law, however long it may 
Tiave been exercised. 

14. This court can inquire only into the con- 
stitutional power of the legislature; not on 
the policy, justice, or wisdom of their acts. 

[See Fuentes v. Gaines, Case No. 5,145.] 

15. Neither the state or federal constitution 
■secui'es a common right of fishery in the Dela- 
ware to the people oJE New Jersey. 



^ [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



At law. This ease came before the court 
on a case stated by counsel, as follows: 
"This action is brought for the recovery of 
eight penalties, under the seventh, section of 
the supplement to an act of the legislature 
of New Jersey regulating fisheries in the 
river Delaware, passed November 28th, 1822, 
and assented to and adopted by the legis- 
lature of Pennsylvania January 29th, 1823, 
prohibiting the use of gilling seines in said 
river, except in certain cases, mentioned in 
a previous section of the act, under a pen- 
alty of 250 dollars for each and every such 
offence. The plaintiff resides at, and rents, 
and fishes a shore fishery in the township 
of "Watei-ford, in the county of Gloucester. 
• His haul is from the upper line of the lands 
of Benjamin Cooper down to the moutli of 
Cooper's creek. Petty's island lies between 
this fishery and the Pennsylvania shore. 
On part of this island, on the Jersey side, 
is another fisheiy; so that the two seinetj 
sweep partly over the same pool, wlien out, 
though hauled in on different sides of the 
river. These giUing seines are made of fine 
twine, so as to be imperceptible to the fish, 
whilst the water is tui-bid from the spring 
freshets, when they are most successfully 
used. They are usually about fifty or sixty 
fatlioms in length; are extended across the 
channel, and drift with the tide. In passing 
up the river, all the fish which come in con- 
tact with them, and are too large to pass 
through the mesh of the net, are entan- 
gled by their gills, and, seldom able to ex- 
tricate themselves, are thus taken, fi-om 
whence these seines derive their name. The 
defendant's net was of the size authorized 
by the act to be \tsed in certain cases. The 
defendant is a citizen of Pennsylvania, and 
resident in the county of Philadelphia. He 
owned a gilling seine, and was in the habii 
of drifting between the isl.and and Jersey 
shore, both in and below the pools of the 
above named fisheries. On the 23d, 24th, 
25th and 2Cth days of March last, the de- 
fendant and one William Eager were drift- 
ing in the channel of the river with their net, 
opposite to the fishery of the plaintiff, when 
their net and boat were seized on the last 
named day, at the instance of the plaintiff, 
and the summons in this cause served on the 
defendant. This seine, when taken, was 
not within the sweep of the plaintiff's net; 
nor so as to obstruct him in his haul. The 
boat and seine were adjudged to be for- 
feited by two justices, and ordered to be 
sold. Th,e defendant appeared on the re- 
turn day, and caused his appearance to be 
regularly entered. The defendant has given 
a bond to the prothonotary of the court of 
common pleas of Philadelphia county, ac- 
companied by the following description, viz.: 
(Description) 'From Samuel Bower's wharf 
and lands at Kensington to Fisher's .Point, 
the size of the net is about fifty fathoms, 
and of a mesh of about six inches. Samuel 
Boggs.' (Prout the bond and desci'iption.) 
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It is admitted tliat there is a mistake or 
clerical error in tMs description, and that 
it should have been Fish's Point, instead of 
Fisher's, there being no such place as the 
latter. Bower's lands and wharf are in 
Kensington, in the city and county of Phila- 
delphia, in the state of Pennsylvania; and 
Fish's Point is in the township of Water- 
ford, aforesaid, in this state, about five miles 
above Kensington. On each side of the 
river there are numerous owners of the 
shore within the bounds of this description, 
from whom the defendant had no lease or 
permission to enter a fishery in front of their 
lands. The defendant, when taken, was 
drifting within the bounds named in his de- 
scription, that is to say, below Fish's Point, 
and above Bower's wharf, nor had he at 
any time fished above low water mark with 
his seine, or entered upon the shore of the 
plaintiff, but had always drifted in that part 
of the river which is covered with water at 
all times of the tide. (These fisheries on 
the I'iver Delaware have been used and oc- 
cupied by the respective owners of the ad- 
jacent shores as private property, before 
and ever since the Revolution). The defend- 
ant therefore insists that he has a right to 
fish with liis seine in any part of the river 
Delaware, by virtue of the aforesaid bond 
and description within the bounds therein 
mentioned. But he furthermore insists that 
the act under which the plaintiff seeks to re- 
cov^er is unconstitutional and void, being in 
restriction of a right common to all the cit- 
izens of the United States, and that no re- 
covery can be had by virtue thereof. The 
plaintiff insists that the bond and descrip- 
tion given by the defendant is not in com-' 
pliance with the act, and that he had no 
right to drift with his net in the river Dela- 
ware; and, moreover, that the said act is 
constitutional, and the provisions therein con- 
tained wise and salutary, and greatly bene- 
ficial to the community, in preserving a, val- 
uable species of fish, which the gilling seines 
have a tendency to destroy and frighten 
from our waters. Upon this statement of 
facts it is agreed to submit this case to the 
court. If they shall be of the opinion that 
the defendant was authorized under the act 
to fish by virtue of his license, or that the 
act is unconstitutional, then that judgment 
shall be entered for the defendant, with 
costs; otherwise, that judgment shall be en- 
tered in favour of the plaintiff, with costs o£ 
suit. And it is fui-ther agreed that the cop- 
ies of the several acts of the states of Penn- 
sylvania and New Jersey, relative to fisheries 
in said rirer, printed in the Pamphlet Laws 
of said states, shall be read in this court; and 
that either party shall be permitted to turn 
this state of the case into a special verdict" 
Dated, September 9th, 1829. 

The act of New Jersey, on which this suit is 
founded, is contained at large in the Pam- 
phlet Laws of 1823, (page 30,) and in the Laws 
of Pennsylvania of the session of 1822-1823, 



(page 19.) The points material to this case are 
the following: The fom-th section (Pamph. 
Laws Pa. 1823, p. 19, &c., Laws N. J. 1S23, 
p. 30) enacts, that every owner or possessor 
of a fishers'- on the Delaware, within the ju- 
risdiction of New Jei'sej', shall, before he oc- 
cupies the same, give to the clerk of the com't 
of common pleas of the coimty wherein 
tlie fishery, or tlie greatest part thereof, may 
be, a description in writing of their pool or 
fishing place, designating the beginning and 
ending point, the extent on the river shore, 
the township and county where situated, the 
number of men generally employed in fish- 
ing the same — and shall give bond with sm'e- 
ty to the said clerk, to the amount of 500 
dollars, conditioned for the payment of all 
fines and penalties created by this law, and 
inem-red by any infraction thereof; which 
description and bond shall be filed in the 
clerk's office. If any person shall fish in any 
fisheiy so entered, or draw a net within the 
same, or in the river opposite the shore in- 
cluded within the boundary thereof, without 
the permission of the owner or possessor, he 
shall forfeit 250 dollars. By the fifth section, 
the same penalty is imposed on any person 
who shall make use of a seine or net in the 
Delaware, within the jurisdiction of the state, 
or of the concm-rent jm'isdiction of the state 
and Pennsylvania, between the 1st of April 
and 10th of July, without having so entered 
their fishery, or at any place on the Delaware 
within the state, other than opposite the 
shore boundaries of a fishing place or pool 
so described and entered. Section 6, Pamph. 
Laws Pa. 21, authorizes the owner or pos- 
sessor of any fishery on the Delaware, within 
the jurisdiction of the state, below Trenton, 
who has entered the same as a fishery, and 
given bond to fish in front of, and opposite 
the bounds thereof, with a gilling seine or 
di'ift net of mesh not larger than six and 
a half inches, and the net not more than 
six fathoms in length— tlie boat used, to 
have the name and place of abode of the 
owner painted legibly on the gunwale there- 
of. The seventh section imposes a penalty 
of 250 dollars on any person who shall use 
a gilling seine or drift net in the Delaware 
within the sole or concurrent jurisdiction of 
the state, without first entering his seine or 
net, and giving bond, or beyond the angles 
of the shore boundaries of a fishery so en- 
tered, or with a mesh larger or a net longer 
than mentioned in the sixth section, between 
the 1st of March and 10th of July. The 
thirteenth section, in addition to the penal- 
ties, creates a forfeiture of the boat, seine, 
net and tackling, used in violation of the law. 
This act was a supplement to an act of 
1808, which, in the third section, defined a 
pool or fishing place to be "from the place 
or places where seines or nets are usually 
thrown in, to the place or places where they 
have been usually taken out; or from the 
place or places where they may hereafter 
be thrown into the water, to the place or 
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places where tliey may be taken out" The 
fifth section imposes a penalty of 100 dollars 
on any person who shall use a gilling net 
in the Delaware- 5 Smith Laws, 8, 9. Both 
of these laws were adopted in Pennsylvania, 
and declared to have the same effect on the 
citizens of that state as on those of New 
Jersey. This was deemed necessary by 
Pennsylvania, as by the compact between the 
two states, made in Apiil, 1783, it was agreed 
that the river should be a common highway 
for each state, with concurrent jm*isdiction 
on the watei', each retaining jurisdiction on 
the diy land between the shores, and that 
all offenses or ti'espasses committed on the 
river, should be cognizable in the state where 
the person charged should be first appre- 
hended. By a proviso in the third clause, 
the legislature of each state may exercise the 
right of regulating and guarding the fisheries 
on the Delaware annexed to their respective 
shores, in such manner that the said fisheries 
may not be imnecessarily interrupted dm-ing 
the season for catching shad, by vessels 
riding at anchor on the fishing ground, or 
by persons fishing under claim of a common 
right on said river. 2 DaU. Laws, 143, 145; 
Patt. Laws, 47, 40, 76, 77. The declaration 
set forth, that on the 23d of March, 1829,. at 
the township of "Waterford, county of 
Gloucester, and state of New Jersey, the de- 
fendant made up a gilling seine or di'if t net in 
the river Delaware, without having entered 
his gilling seine or drift net fishery, or giving 
bond or making a description of his pool or 
fishing place, or designating the number of 
men employed therein according to law. It 
also set forth the same act committed on 
seven other different daj's. The defendant 
pleaded nil debet. 

Mr. Wall and Islr. Wood, for plaintiff. 

1. The entry of the defendant is not such 
a one as is contemplated by the sixth section 
of the act of 1822, and will not excuse him 
from the penalties of the seventh section. 
Such entry can only be made by the owner 
of the land on the shore of the river, and for 
a pool or fishery in front thereof: that made 
by the defendant is for a fishery in the Del- 
aware, opposite the land of others, where he 
can acquire no right under the fourth sec- 
tion: he comes, therefore, directly within the 
penalties of the law. The only question 
which can arise is on the validity of the law, 
on the groimd of its repugnance to the con- 
cessions made by the proprietors of Jersey 
in 1676, (Leaming & S. 390,) the constitution 
of the state, and the United States. The 
grant from the king to the Duke of York, 
and from him to Carteret and Barclay, was 
bounded by the river Delaware: . so was the 
grant to William Penn. Leaming & S. 3, 8, 
10. The right to the bed and waters of the 
river was therefore in the king, and neither 
of the proprietors could have any right there- 
in, or to the! islands or fisheries. 1 Ghalm. 
Op. 59; [Corfield v. Coryell, Case No. 3,230;] 



[Handly's Lessee v. Anthony,] 5 Wheat. [18 
U. S.] 374. As the river was the property 
of the crown before the Kevolution, the right 
to it devolved on the" two states by that 
event; they claimed to the middle of the riv- 
er, and the treaty of peace with Great Brit- 
ain confirmed and ratified their claim. The 
concessions of the proprietors of Jersey, in 
1676, could not bind the crown, or the states 
on whom its rights devolved; the proprie- 
tary governments were mere riparian own- 
ers, who might grant any rights to low wa- 
ter mark, but no fm-ther. Though they 
claimed and exercised the right to regulate 
the fisheries in the Ddaware before the Rev- 
olution, (Leaming & S. 480, § 13; AHin. 
Laws, 279, c. 412, 80, 559,) yet it was with- 
out any authority over the bed of the river. 
Immediately after the peace, in April, 1783, 
New Jersey and Pennsylvania made a com- 
pact by which the Delaware was made a 
common highway, with a proviso that each 
state might regulate the fisheries annexed to 
the respective shores, so that they might not 
be interrupted by vessels at anchor, or per- 
sons fishing by common right Kev. Laws 
N. J. 57; 2 Dall. Laws 143, 145. This was 
an express recognition of the rights of ripa- 
rian owners to the fisheries on the shores of 
the Delaware, as they had existed from time 
immemorial in New Jersey. They were sub- 
ject to the public rights of navigation, and of 
government in their regulation, but the shore 
owners had the exclusive right of fishing in 
front of their lands; the laws regulating 
such right affirmed its existence, and were 
passed for their protection. The right of 
fishery was descendible and alienable as- oth- 
er property, and might be conveyed separate 
from the land to which it had belonged, and 
as such has been uniformly recognised by 
the laws. Patt Laws, 417, 543, 653. There 
is no common right of property in New Jer- 
sey, and the public right consists only in ju- 
risdiction. 4 Griff. Law Keg. 1286, 1294. So 
far as the right of fishery in navigable wa- 
ters is public, it may be regulated by law at 
the discretion of the legislature. Vatt Law 
Nat b. 1, c. 20, §§ 234, 235, 239, 244r-248, p. 
168. 

But if the right is common, the legislature 
of New Jersey has full power, by the state 
constitution, to regulate and control this right 
as they please, both as the sovereign power 
of the state, and by the rights which de- 
volved on the state from the crown. The 
compact between the states was before the 
adoption of the constitution of the United 
States, which cannot have a retrospective op- 
eration upon it on general principles. Ruth. 
Inst c. 5, pp. 88, 99. Neither the compact 
or the laws are repugnant to the constitu- 
tion: it has been decided by this court that 
the laws regulating oyster fisheries are con- 
stitutional. 4 Wash. C. C. 377, 378, [Corfield 
V. Coryell, Case No. 3,230;] [Gibbons v. Og- 
den,] 9 Wheat [22 U. S.] 203; [Willson v. 
Black Bird Greek Marsh Co.,] 2 Pet. [27 U. 
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S.] 251, S. P. The same decision has been 
made in Pennsylvania. Kean v. Rice, 12 
Serg. & R. 203. Tlie right of a state to reg- 
ulate fisheries has been recognised in Mas- 
sachusetts, (o Mass. 26G, 2G9;) in Connecti- 
cut, (2 Conn. 481;) in Now York, (20 Caines, 
SO;) and New Jersey, (1 Halst. [6 N. J. Law,] 
78.) It is a general principle of jurispni- 
dence, laid down by all writers. Harg. Law 
Tracts, 10, &c.; Ang. Water Courses, 102, 
108; Chit. Game Laws, 425; 1 Bl. Oomm. 
160. It cannot be denied that this power 
was in parliament, or that the powers of par- 
liament devolved on the states by the Eevo- 
lution. [Dartmouth College v. Woodward,] 
4 Wheat [17 U. S.] 651; [Johnson v. M'ln- 
tosh,] 8 Wheat [21 XJ. S.] 584. And the con- 
stitution of New Jersey has imposed no re- 
striction on the power of the legislature, 
who may limit, restrain and control the right 
of fishery in the Delaware, whether it is 
common or public, or gx-ant the exclusive 
right to riparian owners. Their rights have 
been always recognised; and from their long 
enjoyment without interruption, a public 
grant will be presumed. Bealey v. Shaw, 6 
East 214; Covrp. 102, 103; 3 Dm-n. & E. [3 
Term R.] 159; 3 Bl. Comm. 2G4. And when 
the right enjoyed has been exclusive, the 
grant will be presumed to have been so. 
The prohibition of the constitution of the 
tfnited States against impairing the obliga- 
tion of contracts, extends only to private 
rights,— [Dartmouth College v. Woodward,] 
4 Wheat. [17 U. S.] 629, 630,- not to public 
corporations,— [Terrett v. Taylor,] 9 Cranch, 
113 U. S.] 52,— nor to a law directing iray- 
ment for improvements on land recovered 
under an adversary title,— 2 GaU. 138, [So- 
-dety for the Propagation of the Gospel v, 
Wheeler, Case No. 13,156,]— nor to an ex post 
facto law passed by a state during the Rev- 
olution, — [Pierce v. Turner,] 5 Cranch, [9 U. 
S.] 173. Admitting that there was a com- 
mon right of fishery in all the inhabitants of 
the state, it was competent for the legisla- 
ture to take it away, and give the exclusive 
right to riparian owners, as it did not im- 
pair the obhgation of a contract. It is no 
constitutional objection to a state law that it 
takes away a vested right, unless it is repug- 
nant to the constitution of the state. Satter- 
lee V. Matthewson, 2 Pet [27 U. S.] 410. 

Mr Croxall and Mr Southard, for defend- 
ant 

The legislature may regulate the fisheries 
in the Delaware by prescribing the mode, 
&c. of catching fish, the kind of seines, the 
time of the ygar for fishing, and othervvise 
direct how the common right of fishing may 
be enjoyed. But they cannot prohibit the ex- 
ercise of the right, which Is common to all 
tho inhabitants of the state, to fish in the 
Delaware, which is an arm of the sea, a 
navigable river, where the tide ebbs and flows 
as far as Trenton. This right is secured by 
Magna Gharta to all the subjects of Eng- 



land, and cannot be made private property. 
Paley's Mor. Phil. 80. The enjoyment of this 
right is secm-ed to the public in all civilized 
nations; the sea, the shore, and right of fish- 
ing therein, are common property, which can- 
not be appropriated to private use. Code 
Nap. Justin, 67; 1 Pandects, tit 8; 3 Kent 
Comm. 342; Gro. B. P. b. 2, c, 3; Puff. Law 
Nat. b. 4, c. 6; 2 Dom. Civil Law, p. 400, 
b. 1, § 1. The title to tide water rivers and 
arms of the sea, by the law of England, is 
in the king, for common benefit, and he can- 
not by his prerogative grant them for pri- 
vate pui'poses, since the adoption of Magna 
Charta. Bracton, b. 12; Glanv. b. 9, c. 2; 
1 Reeve, Eng. Law, 224; Dav. Ir. K. B. 30; 
Chit Game Laws, 243, 269. The king's 
grant can give an exelvisive right to take 
none but royal fish. 1 Mod. 105; Mod. 
73. A subject has a right to fish in all nav- 
igable rivers for common fish, (1 Salk. 357;) 
and no prescription agauist this connuon 
right is good, (4 Durn. & E. [4 Tei-m R.] 
439; Mod. 163; WlUes, 265;) or for a free 
or exclusive fishery, unless the prescription 
goes as far back as the time of Henry XL, 
(2 Bl. Comm. 39; 2 Inst 30, 272; Mag. 
Char. § 3.) 

It is a bad traverse to set up a private 
right of fishery in an arm of the sea. 2 H. 
Bl. 182. Prima facie, every subject has a 
right to take fish on the sea shore, between 
high and low water mark, (2 Bos. & P. 472;) 
and by the common law there can be no 
private right below low water. Beyond that, 
the right is a public one, a res sacra, which 
is unalienable, as it concerns the country at 
large; Schultes, Aq. Rights, 10, 17, 62-73. 
A private gi-ant is good only so far as it 
does not interfere with the public right. Id. 
79, 128. The charter to the Duke of York 
could give no private right of fishery in the 
Delaware below low water mark; a grant 
from the proprietors coxild not give it; and 
this, with the other principles of the common 
law, was adopted on the settlement of this 
state. 1 Bl. Comm. 157, 167; 1 Mass. 60; 
[Green v. Liter,] 8 Cranch, [12 U. S.] 242, 
And by act of assembly it was declared, that 
no man should be deprived of the benefit 
of the common law. Leaming & S. 128, 129, 
369. The Duke of York was bound to govern 
according to the constitution of England. 1 
Halst. [6 N. J. Law,] 70. And the consti- 
tution of the state continued the common 
law, and such statutes as had been practispd 
on before its adoption. Article 22. The 
proprietors of New Jersey, in 1676, recog- 
nised the rights of the inhabitants accord- 
ing to the common law; granted them a com- 
mon right of fishery in all the waters of 
the colony. Leaming & S. 390. And subse- 
quent laws have confirmed this right. Allin. 
Laws, 309, 347; Patt. Laws, IS, 79. This 
right is so highly respected, that where A 
threw oysters into a pubUc river in which 
there was a common right of fisheiy, and B 
took them away, A could not recover dam- 



[3 Fed. Cas. page 225] 



(Case No. 1,319) BENNETT 



ages. 1 Penn. [2 N. J. Law,] 391. On the otli- 
er hand, a person who fished in the Delaware 
by common right, recovered damages for cut- 
ting his seme. 2 Penn. [3 N. J. Law,] 936. And 
no law was ever passed denying this com- 
mon rigiit till ISOS. Rev. Laws, 551. There 
is no private right of fishery in the waters 
of this state, (2 Pa. 943;) the shore owners 
have an exclusive right of drawing seines 
upon their land; but in the water, beyond the 
ebb of the tide, they have only a common 
right, (Arnold v. Mundy, 1 Halst. [6 N. J. 
Law,] 78;) such is the law in Pennsylvania, 
(Carson v. Blazer, 2 Bin. 475;) and in the 
other states the private right of fishery de- 
pends on the ownership of the bed of the 
river, (17 Johns. 195;) or on a gi-ant to low 
water mark, (2 Conn. 481; 6 Conn. 518; 4 
Mass. 315, 140; 3 Greenl. 269.) There must 
be an express gi-ant by the state to give 
a private right beyond it. 3 Kent, Comm. 
336, 344. When a river is the boundary be- 
tween two states, they have each a right to 
the middle: but there can be no private prop- 
erty by vu-tue of riparian ownership beyond* 
the low watermark. [Handly's Lessee v. 
Anthony,] 5 Wheat [18 U. S.] 374. No grant 
can be presumed in favoui* of the shore own- 
ers which the proprietors were not author- 
ised by the charter or the deed of the duke 
of York to make; they had no right in the 
bed of the river; and as theu* express gi'ant 
could confer no right, a grant by prescription 
could have no more force. 

But if such a gi'ant could be presumed in 
a common case, it cannot be where it would 
be unconstitutional. 16 Mass. 488. The com- 
mon right of fishery was secm-ed to the in- 
habitants of the state by the compact of the 
proprietors in 1676, which no law can im- 
pair; it is an inviolable right, (1 Bl. Comm. 
48,) which com-ts will protect by declaring 
a law repugnant to it to be unconstitutional, 
and void, (1 Bin. 419; [Vanhorne's Lessee 
V. Dorrance,] 2 Dali. [2 IT. S.] 304.) The 
legislatm'e cannot take away a vested right, 
(7 Johns. 493;) or transfer the property of 
A to B, (2 Bay, 252; [Ogden v. Blackledge,] 
2 Cranch, [6 V. S.] 277; [Roach v. Com.,] 
2 Dall. [2 U. S.] 210; [Fletcher v. Peck.] 
6 Cranch, [10 tJ. S.] 135 ;j nor shall the gen- 
eral words of a law receive such a con- 
struction as to affect existing rights, (4 Bur- 
rows, 2462.) The right to regulate the pub- 
lic or common right of fishery gives no pow- 
er to destroy it, or to grant an exclusive 
right to shore owners. The use of giUing 
nets may be prohibited as a matter of ex- 
pediency, but the right to use them cannot 
be prohibited to the people generally, when 
it is granted to a particular class. If this 
mode of fishing is prejudicial to the public, 
it is equally so by whomsoever it is done. 
Though the general powers of the legislature 
are competent for all pm*poses of regulating 
fisheries within the state, yet they have no 
authority to give to riparian owners the right 
3FED.CAS. — 15 



claimed undei* the laws in question, nor to 
make it penal for the other inhabitants of the 
state to exercise a right secured to them by 
the common law and Magna Charta. 

BALDWI^^, Circuit Justice. Two ques- 
tions are submitted to the court: 1. Wheth- 
er under the laws of this state the defendant 
has a right to fish with a gilling seine or 
drift net in any part of the river Delaware, 
within the boundaries specifled in the de- 
scription of his fishery; 2. If he has not 
such right, whether these laws are constitu- 
tional. 

The definition of a pool, or fishing place, 
in the third section of the act of 1808, which 
is still in force, enables us to ascertain the 
true object and meaning of the law in re- 
quiring every owner or possessor of a fishery 
on the Delaware, to describe his pool or 
fishing place according to the fourth section 
of the act of 1822. Connecting the proviso 
in the compact of 1783 with the thh'd sec- 
tion of the law of 1808, and the fourth sec- 
tion of that of 1822, we can have no doubt 
of the meaning of the legislature in every 
part of the law. The compact authorizes 
the guarding of fisheries on the river an- 
nexed to the respective shores, against in- 
terruptions by persons fishing under claim 
of common right on the river; thus making 
a plain distinction between a, fishery an- 
nexed to the shore, and a fishery by common 
right on the river. The words, fishery, pool, 
or fishing place, as defined in the act of 1808, 
can apply only to a place on the shore to 
which a fishery is annexed, and there can 
be no pool or fishery in reference to fishing 
by claim of common right on the river. A 
person thus fishing can be in no sense the 
owner or possessor of a fishei-y; there can be 
no pool or fishing place which Is his by any 
other right than what is common to all the 
inhabitants of the state; it cannot be. that 
fishery intended by the compact, and be 
guarded against the claim of common right, 
without placing both the compact and laws in 
direct contradiction with themselves. To a 
fishery by claim of common right there can 
be no locality of township or county— no bo- 
ginning or ending point— the extent on the 
shore cannot be defined: the bond to be 
given is a security for infraction of the law 
"at such fisheiy" by command or permission 
of the owner or occupant of such fishery, 
by himself or tenant— and could never have 
been intended to be given by one fishing by 
common right. The recovery on the bond 
is contemplated to be against the owner, 
possessor, tenant or agent, and a penalty is 
imposed on any persons who shall fish in 
the fishery so entered, opposite the river 
shore included in the description, Tyithout 
the permission in writing of the person own- 
ing, possessing and entering the same; words 
which in their nature exclude claimants by 
common right, who cannot enter or describe 
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fl'hat they cannot own or occupy in tlieir 
own right. The words of the law, the 
moaning: of the legislature, are too plain to 
iiduiit of a doubt; they can have no other 
application than to the owners of land on 
the shores of the river to which fisheries 
were annexed; they were bound to describe 
and enter their fisheries, and give their bond, 
according to law. By doing so they were 
secured in the exclusive right of fishery in 
their own pools, opposite their own lands, 
and acquired the right of using in front of 
their boundaries gilling seines or drift nets, 
which were prohibited l>y the fifth section of 
the act of 1808. To give any person any 
right under the law of 1822, or to avoid the 
penalties for using gilling seines, he must 
have, as owner or possessor, a fishery to en- 
ter. It would be nugatory to enter and de- 
scribe what he neither owned, occupied, or 
claimed in his own or any derivative right. 
The case before the court affords as strong 
i\n illustration as could be made. The de- 
fendant lives in Pliiladelphia, he owns or 
■claims no part of either shore of the river, 
which is owned by other persons, from whom 
he has no permission; yet he enters as his 
fishery a space of five miles, from Kensing- 
ton to ffish's Point, comprehending both 
shores. A single observation suffices to 
show that this is not such a fishery as is 
contemplated by the law. If the defendant 
has a right of fishing within these bounda- 
ries, under these laws, he takes away the 
right of fishing opposite to ten miles of land 
on the shore from the owners, and enables 
him to sue them for penalties, if they fish 
witliin his boundaries. Such a pretension is 
too exti-avagant to be supported, and yet if it 
stops short of it, the provisions of the law 
cannot be complied with. The enti-y must 
give him exclusive rights within his bounda- 
ries, or it gives him none; and if he may so 
appropriate five miles on each shore, there 
can be no limits assigned to this fishery 
when he is no shore owner. It is clear then 
that the defendant is in no better situation 
by having made his entry than before. He 
had no antecedent right, and could acquire 
none by the mere forms he has pm'sued; 
they were evidently for the pm-pose of evad- 
ing the laws of New Jersey, which applied 
only to riparian owners within the bounda- 
ries of their own fisheries, annexed to their 
land, and duly entered. Entertaining no 
doubt of the meaning and express px'ovisions 
of the law, we have thought it better to ex- 
press ourselves in general terms, than to 
found oiu- opinion ou any departure of the 
•defendant's entry from the requisitions and 
forms of the law: being decidedly of opinion 
ihat he could not malce an entry and de- 
scription in any form or manner which could 
avail him, we have not entered into any ex- 
amination of its particulars in description 
or otherwise. The case stated admitting 
that the defendant has made use of a gilling 
seine in the manner stated, he has directly 



violated the provisions of the fifth section of 
the act of 1808, and the seventh section of 
that of 1822, and is liable to the penalties 
imposed. He could not make the entry re- 
quired by the fourth section, and therefore 
was not authorized under the sixth to use 
a gilling seine or drift net. This case then, 
in om* opinion, is clearly within the law, 
and if the law is valid, our judgment must 
be for the plaintiff. 

Sitting in the circuit court, we are bound 
to decide on the laws of a state precisely as 
we would if sitting in a state coui-t. [Wil- 
kinson V. Leland,] 2 Pet [27 U. S.] 650. 
They are the niles of our decision, unlesw 
they are repugnant to the constitution, laws 
or ti-eaties of the United States, which are 
the supreme law of the land, as well in Uic- 
state as federal com-ts. Whether these laws 
are so repugnant, is the next object of our 
inquiry. 

Questions of a similar natm'e have' hereto- 
fore occm-red in this state. The subject was 
very fully discussed in this court in the case 
of Corfield v. Coryell, [Case No. 3,230,] which 
depended on the validity of the laws reg- 
ulating oyster fisheries, and was most thor- 
oughly considered. It was contended in 
that case that the law was repugnant to 
the following clauses of the constitution of 
the United States: the eichth section of the 
first ai-ticle, granting congress power to reg- 
ulate commerce; to the second section of 
the fourth article, as to the privileges and 
immunities of citizens of one state in every 
other state; and the second section of the 
third article, extending the judicial powder of 
the United States to aU cases of admiralty 
and maritime jm-isdiction. But the court de- 
cided, on gi-eat deliberation, that none of 
these provisions affected the validity of that 
law. The laws relating to the fisheries an- 
open to the same objections, but they have 
not been distinctly presented to the court 
in the argument of this case. W'e have, 
however, thought proper to notice them, in 
order to express our entire assent both to 
the opinion and the reasoning of Judge- 
Washington. The defendant's counsel -have 
taken another objection to the validity of 
this law, which, though not directly con- 
tended to be founded on that provision or 
the constitution of the United States which 
declares that no state shall pass any law 
impairing the obligation of contracts, yet 
must come within it if the ground assumed 
is correct. They contend that, by the prin- 
ciples of the common law, there can be, 
neither by gi-ant or prescription, a private 
right of fishei-y in an arm of the sea, a nav- 
igable river, or one in which the tide ebbs 
and flows; that the right of fishing in such 
waters is common to aU the inhabitants of 
the state, and is expressly secured to them 
by a compact with the proprietai-ies of New 
Jersey in 1676; and that the legislature can- 
not prevent the exercise of that common 
right. Leaming & S. 390. 
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The ehairter of Charles IT. to the Duke of 
York, bounded his grant by the Delaware 
river and bay, [Corfield v. Coryell, supra,] 
iind comprehended no "part of either; the 
^rant fi-om him to Lords Carteret and Bar- 
clay ran by the same boundaries, so that the 
claim of New Jersey to any pai-t of the bay 
■or river below low water mark, cannot be 
maintained by virtue of these grants. The 
charter to "WiUiam Penn was bounded on 
the east by the Delaware, and included no 
part of the river, the right to the entire bed 
•of which remained in the crown till the Rev- 
olution, though claimed by the proprietors 
of New Jersey from a very early period. 
4 Wash. C. C. 385, 386. [Corfield v. Coryell, 
■Case No. 3,230.] The rights of the crown 
being extinguished by the treaty of peace, 
those claimed by New Jersey to the river 
And bay were thereby confirmed, unless a 
better title should be foimd to exist in other 
states. But these rights accrued to the state 
in its sovereign capacity, and not to the pro- 
prietaries; they claiming only by grant, 
must be confined to its boimdaries; an ac- 
-quisition after its date could not pass under 
the charter to the proprietors; it was ter- 
ritory newly acquired, amder the operation 
■of the ti-eaty, by New Jersey and Pennsyl- 
vania, and by them mad© the subject of the 
compact between the two states. It foUows, 
then, that the proprietors in 1676 had no 
right of either property or fishery in the 
Delaware, to the common use of which they 
■could grant a right to all the inhabitants 
of New Jersey; the crown alone could grant 
a common right of fishery beyond the bounds 
■of the state. The king was no party to a 
compact made in derogation of his rights, 
which devolved on the state unimpaired by 
the unauthorized acts of the proprietors. 
The mere fact of their claiming beyond the 
limits of the charter could give them no 
title. Their compact in 1676 could create no 
right in the inhabitants which restrained or 
limited the exercise of the powers of sov- 
ereignty over the river, which the state de- 
rived from the pai-amount title of the crown. 
A compact between the proprietors and peo- 
ple of a state is a contract, the obligation of 
which cannot 1)e impaired by a state law, 
but the one in question was without any 
obligatory force in ^ving the right of fishing 
In the Delaware. Its exercise under a claim 
from the proprietors, was an encroachment 
on the rights of the crown and the state. 
The compact was inoperative to confer any 
right such as is now claimed, although the 
present laws had never been passed. A re- 
peal of the law would only save the penalty, 
and the defendant would be still without 
any right. This clause of the constitution 
then cannot avail him. 

The constitution of tliis state, adopted the 
2d of July, 1776, declares that the govern- 
ment of this province shall be vested in a 
governor, council, and a general assembly. 
There is no clause restricting the powers of 



the government as to the subjects of legis- 
lation; no part of it has been relied upon by 
the counsel of defendant as being inconsist- 
ent with their laws in relation to the fish- 
" eries in the Delaware; but they rest their 
alleged unconstitutionality on general prin- 
ciples. Congress h^ve declared, in the 34th 
section of the judiciaiy act,— 1 Story, 67, 
[1 Stat. 92,]— that the laws of the several 
states, except where the constitution, treat- 
ies or statutes of the. United States shall 
otherwise require or provide, shall be re- 
garded as rules of decision in trials of com- 
mon law in the courts of the United States, 
in cases where they apply. In determining 
what is the law of New Jersey, we must 
look first to its constitution, which is a su- 
preme law, binding on the legislature itself, 
and if it contained any restraint on the leg- 
islative power over fisheries, its obligation 
would be paramoimt, but as it contains 
none, the law which must govern om* de- 
cision exists only in the acts of the govern- 
ment, organized by the people, under theii* 
constitution. "We find its powers plenary, 
unrestrained, and brought into action by the 
acts under our consideration, which embrace 
the case submitted to us. We may think the 
powers conferred, by the constitution of this 
state too great, or dangerous to the rights of 
the people, and that limitations are necessa- 
ry, but we cannot affix them, or act on cases 
arising imder state laws as if boundaries 
had been affixed by the constitution pre- 
viously. We cannot declare a legislative act 
void because it conflicts with our opinions 
of policy, expediency or justice. We are not 
the guardians of the rights of the people of 
a state unless they are secm*ed by some con- 
stitutional provision which comes within our 
judicial cognizance. The remedy for unwise 
or oppressive legislation, within constitution- 
al bounds, is by an appeal to the justice and 
patriotism of tiie representatives of the peo- 
ple. If this fails, the people in their sovereign 
capacity can correct the evil; but com'ts can- 
not assume their rights. The supreme court 
have decided, (Satterlee v. Matiiiewson, 2 
Pet. [27 U. S.] 412-^4,) that a state law, 
though an unwise and unjust exercise of 
legislative power— retrospective in its op- 
eration—passed in the exercise of a judicial 
function— creating a contract between the 
parties to a pending suit where none existed 
previous to the law— declai-ing a contract in 
existence prior to the law, founded on an 
immoral or illegal consideration, to be valid 
and binding on the parties— or divesting 
rights which were previously vested in one 
of the parties— is neither ex post facto, a law 
impau'ing the obligation of conti-acts, or re- 
pugnant to the constitution of the United 
States. All the decisions of the federal 
courts, which have declared state laws void, " 
have been founded on their collision with the 
constitution, laws, or treaties of the United 
States, or on the provisions of state consti- 
tutions, but not on the general principles as- 



BENNETT (Case No. 1,319) 



[3 Fed. Cas. page 22S3 



serted by the defendant's counsel. Were this 
court now to adopt them, we should disregard 
the high authority referred to, and submit 
state laws to a test as fallible and uncertain as 
all rules must be which have not their source 
in some certain and definite standard, which 
varies neither with times, circumstances or 
opinions. An ex post facto law is one which 
inflicts a punishment for doing an act inno- 
cent at the time of its commission. It is 
easy to ascertain whether a state law is with- 
in this provision. There can he no contro- 
versy about the definition of a contract, and 
if a state law does impair its obligation, it 
is cU arly void. Though it is a very delicate, 
and has been found a very difficult matter 
to define the obligation of a contract, or the 
acts which do impair it; yet there is a fixed 
and certain standard to which they must be 
applied, and a definite rule by which to regu- 
late their application. But there is no para- 
mount and supreme law which defines the 
law of natm-e, or settles those great princi- 
ples of legislation which are said to control 
state legislatures in the exercise of the pow- 
ers confeired on them by the people in the 
constitution. If it is once admitted that 
there exists in this court a power to declare 
a state law void, which conflicts with no 
constitutional provision— if we assume the 
right to annul them for their supposed in- 
justice, or oppressive operation, we become 
the makers and not the expounders of con- 
stitutions— om- opinion will not be a judg- 
ment on what was the pre-existing law of 
the case, but on what it is after we shall 
have so amended and modified it as to meet 
our ideas of justice, policy and wise legisla- 
tion, by a direct usurpation of legislative 
powers, and a flagrant violation of the duty 
enjoined on us by the judiciary act. It is 
therefore not material to the decision of this 
case, to examine fm'ther into the existence of 
a right of fishery in the Delaware, common 
to all the citizens of this state prior to the 
passage of the acts in question, since in our 
opinion the admission of such a right 
would not avail the defendant, it not being 
protected by any law paramount to those 
which have regulated or taken it away. A 
common law right to a common fishery in 
the Delaware, is to be enjoyed in subordina- 
tion to the laws w^hich regulate its use. It is 
a legitimate subject of legislation, and we 
cannot pronounce the law void because, in 
the exercise of an unbounded constitutional 
power, the government of New Jersey have 
restrained it within limits narrower than 
those allowed by common law, or common 
right. Neither do we think it necessary to 
examine into the extent of the rights of ri- 
parian o-n-ners in front of their lands. They 
imdoubtedly had rights of fishery to a cer- 
tam extent, under the colonial government, 
which were recognized by New Jersey and 
Pennsylvania, in the compact of 1783. It is 
admitted, that from a very early period of 
the history of the state, shore fisheries have 



been considered as private propertj-, capable 
of being devised and alienated with or sepa- 
rate from the land to which they were an- 
nexed, .subject to taxation, and taxed as oth- 
er real estate. It is not pretended that there 
ever existed a common right of fishery in the 
citizens of the state, on or over the lands 
thus owned to low water mark; beyond it 
the states, since the ti-eatj', are owners of 
the river in full sovereigntj', to which no 
one could acquire any right but by some law 
or grant subsequent to its acquisition. The 
existence of such law or contract is not pro- 
tended, and it cannot be maintained as a le- 
gal proposition, that a mere permissive right 
of fishery is so solemn as to be incapable of 
restraint or regulation by the sovereign au- 
thority of a state. We can perceive nothing 
in those laws but the exercise of their le- 
gitimate power of sovereignty over its un- 
questionable domain. The legislature, tor 
reasons of policy of which they are the sole 
judges, authorized the owners of those fish- 
eries, who have complied with the condi- 
tions prescribed in the law, to use gilling 
seines or drift nets in the Delaware, oppo- 
site to their respective fisheries, and to pro- 
hibit the use of such seines or nets to all 
others, under such penalties as were thought 
suflScient to enforce its provisions. In thus 
enlarging the private, and restraining thu 
common right of fisheiy, they have infringed 
no constitutional injunction; their acts are 
the law of the state; they apply to the case 
under our consideration, and we are bound 
to adopt them as the rule of our decision. 

It is said that the case of Arnold v. ^Mun- 
dy, 1 Halst. [6 N. J. Law,] 1, etc., decided in 
the supreme court of this state, is in opposi- 
tion to our opinion. We have carefully ex- 
amined it, and find that the plaintiff claimed 
under no law of the state, but by vh-tue of an 
East Jersey proprietary wanunt, siu'veyed in 
1818, on ground covered by water in front of 
his land. The only question before the court 
was, whether by virtue of such warrant and 
survey he had an exclusive right to catch 
oysters in the water over the ground so sur- 
veyed. It was decided that he had not such 
right, and could not maintain trespass 
against the defendant, who claimed under 
common right. 

At the time of this decision there was no 
law giving this exclusive light to the plain- 
tiff, or imposing any restrictions on the de- 
fendant; the case depended on the comnu>n 
law of the state, and settled nothing more. 
The validity of no state law was in ques- 
tion before the court; tliat of 1822 had not 
been passed; there was therefore no con- 
nection between that case and this in any 
one principle. If the court, in pronouncing 
their judgment, or any judge in delivering 
his opinion, had declared by anticipation 
that a law like tlie present wotdd be void, 
(1 Halst. [6 N. J. Law,] 78,) the declaration 
would in its nature be extra-judicial, and we 
could not consider it as a judicial exposition 
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of an existing law. The court, or the judge 
who gave it, would not be bound by such 
opinion when the validity of the law came 
before them judicially; still less could a 
■court of* the United States regard it as of 
any other authority than the opinion of 
learned and highly respectable judges, on a 
■case not before them. It is a rule of the 
supreme court, from which it would depart 
only under very peculiar circumstances, to 
adopt the decisions of state courts on the con- 
sti'uction and validity of local statutes, and 
the exposition of local common law, but they 
could not extend this rule to declarations of 
courts or judges which were not authority 
even in the courts in which they were made. 
This court is authoritatively bound by the 
■decision of the supreme court of the United 
States, but it is only by such as are judicial- 
ly made. The opinion which would be giv- 
en on a matter which neither was, nor could 
be, before them, would be entitled to all pos- 
sible respect, but would be no authority to 
control oiur judgment. It cannot be expected 
of us to yield a greater deference to what 
fell from any of the respected judges in the 
case of Arnold v. Mundy, than to similar ex- 
pressions fromoOne or more of the judges of 
the supreme court of the United States. 
[Satterlee v. Matthewson,] 2 Pet [27 U. S.] 
413. 

Judgment must be rendered for the plain- 
tiff. 



Case No. 1,3^0. 

BENNETT et al. v. HOEFNER. 

DL7 Blatchf. 341.] ^ 

Circuit Court, N. D. New York. Dec. 9, 1879. 

Appkarasce — Notice to Soltcitok. 

Where the defendant in a suit in equity has 
appeared by a solicitor, notice of application for 
a, decree, after an order pro confesso, must be 
given to such solicitor. 

[Cited, but not followed, in Austin v. Riley, 
(Sth Cir.) 55 Fed. 837!] 

[In equity. Bill by Jacob B. Bennett and 
others against Anselm Hoefner. Defendant 
moves to set aside a decree for complainants. 
Motion granted.] 

James S. Gibbs, for plaintiffs. 
Osgoodby, Titus & Moot, for defendant 

WALLACE, District Judge. The motion of 
the defendant to set aside the dea'ee entered 
at the June term of this court must be grant- 
ed, because no notice of an application for 
such decree was given to the defendant The 
order pro confesso was properly entered, but, 
notwithstanding that, the defendant was en- 
titled to notice of application for the decree. 
Equity rule 18 provides, that, after the order 
pro confesso, the cause shall proceed ex parte; 
but tliis does not mean without notice to a 
pariy who has appeared in the cause. Such 

^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



party is entitled to notice, and has the right 
to be heard as to the form of the decree, and 
upon such other questions as can be present- 
ed upon the complainant's pleadings and 
proofs. This Is the imiform construction 
given to the rule throughout this circuit If 
this notice had been given in this cause, un- 
der rule 19 the defendant could not now be 
permitted to answer. As it is, the decree 
must be set aside. Under the circumstances, 
the defendant's default is excusable. An 
order will be entered allowing the answer 
filed Jime 14th, 1879, to stand as the answer 
in the cause. 



BENNETT v. The J. H. GAUTIEE. See 
Case No. 7,319. 

BENNETT, (IMAHONEY ]\nN.' CO. v.) See 

Cases Nos. 8,968 and 8.969. 
BENNETT, (MARSH v.) See Case No. 9,110. 



Case ISTo. 1,3S1. 

BENKETT et al. v. jSIARTLAND FIRE INS. 
CO. 

[14 Blatchf. 422; 1 17 Alb. Law J. .363; 2 
Month. Jur. 250; 24 Int Rev. Ree. 167.] 

Circuit Court N. D. New York. March 13, 
1878. 

IXSURAXCE— PrISCIPAT, AND AGEXT— RATIFICATION 

— Proof of Loss — Waiver — Assignment of 
Policy— Pleading and Proof. 

1. Circumstances stated which amounted to a 
ratification, by a iire insurance company, by 
silence, of the act of its agent, in accepting 
the responsibility of a broker to whom the as- 
sured paid the premium, in lieu of the money 
of the assured. 

[See Miller v. Lif-i Ins. Co., 12 Wall. (79 
U. S.) 285; Southern Life Ins. Co. v. Mc- 
Cain, 96 U. S. 84.] 

2. The policy not requiring the payment of 
the premium in money, the premium was paid 
by the acceptance by the agent of the promise 
of the broker, in lieu of the money, and the 
company could not cancel the policy wifiout re- 
paying the premium to the assured. 

3. Provisions in a policy of fire insurance for 
notice of loss and proofs of loss are for tbe bene- 
fit of the insurer, and can be waived. 

4. Notice of loss to the agent of the insurer 
was, in the absence of knowledge of the revo- 
cation of his agency, notice to the insurer. 

5. After knowledge by the insurer of the fact 
of loss, its repudiation of the policy without 
objecting to the sufiiciency of the notice of loss, 
was an acquiescence in the sufficiency of such 
notice. 

[Cited in Timayenis v. Union Mut Life Ins. 
Co., 21 Fed. 227.] 

[See, also, Norwich & N. Y. Transp. Co, v. 
Western Mass. Ins. Co., Case No. 10,363; 
Bang V. Parmville Ins. Co., Id. 838; Ram- 
sey V. Phoenix Ins. Co., 2 Fed. 429; Akin 
V. Liverpool & London & Globe Ins. Co., 
Case No. 121.] 

6. Repudiation by the insurer of liability for 
the loss was a waiver of the necessity of fur- 
nishing proofs of loss. 

[Cited in Ball & Sage Wagon Co. v. Aurora 
F. & M. Ins. Co., 20 Fed. 236.] 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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7. An assignment by parol of the right of ac- 
tion on a policy of fire insurance, after a loss, 
is sufficient to transfer the caiise of action. 

8. AA'here the answer to the complaint, in an 
action on a policy of fire insurance, only denies 
the allegations of the complaint, the defendant 
cannot prove a defence based on a bi'each of 
any conditions in the policy other than such as 
are conditions precedent to the right of the 
plaintiff to recover. 

[At law- Action by George Bennett and 
others, administrators of Morris Bennett, de- 
ceased, against the Maryland Fire Insm-ance 
Company, on a fire insui'ance policy. De- 
fendant moves after verdict for a new trial. 
Motion denied, and judgment ordered for 
plaintiffs.] 

W. L. Dailey and W. F. Cogswell, for 
plaintiffs. 
EJ. H. Beun, for defendant. 

WALLACE, District Judge. This is a mo- 
tion lor a new trial by the defendant. None 
of the objections urged to the recovery are 
tenable. 

First. Hamlin was the agent of the de- 
fendant, authorized to make insm'ance and 
deliver policies. The assm-ed paid the pre- 
mium to a broker, and Hamlin, knowing of 
the payment, accepted the responsibility of 
the broker, by an agreement with him, in 
lieu of the money paid by the insm-ed. The 
assured, subsequently desiring to build an 
addition, which would increase the risk, ap- 
plied to Hamlin to endorse a consent. Ham- 
lin informed the assured that he would have 
to forward the policy to the company, but 
the consent would be given, and the assured 
might rely upon it and go on with his addi- 
tion. The company knew that the policy 
had been issued, and declined to take the 
risk, and so notified Hamlin. Kotwithstand- 
ing this, Hamlin did not inform the assured. 
Some time after this, Hamlin forwarded the 
policy to the company, to obtain the consent 
of its officers to the building of the addition, 
at the same time informing them of the 
whole transaction relative to the premium. 
The company retained the policy, and did 
not notify Hamlin that consent would not 
be allowed, or that the policy would be 
deemed cancelled. It thus appears that the 
company knew that the policy had not been 
recalled by Hamlin, and that the assm-ed 
supposed it to be in force and was acting 
in reliance upon that assumption. By si- 
lence, the defendant ratified the act of its 
agent in accepting the responsibility of Nich- 
ols in lieu of the money of the assured. 
Slight acts are sufficient to constitute a 
ratification; and silence, when good faith 
reqviires the principal to speak, is sufficient. 

Again, the policy did not require payment' 
of the premium in money; and, when the 
agent of the defendant accepted the promise 
of Nichols, in lieu of the money of the as- 
sured, the premium was paid. The agent 
became liable to the defendant for the pre- 



mium, to the same extent as though he had 
received the money of the assured; and the 
assured were protected to the same extent 
as though they had paid their money to 
Hamlin. If they had, paid Hamlin the 
money, and he had failed to remit it to the 
defendant, the defendant, nevertheless, would 
have been bound by the policy. It is equally 
liable now. Hotchkiss v. Germania Fire Ins. 
Co., 5 Hun, 00; Goit v. National Protection 
Ins. Co., 25 Barb. 180; First Baptist Chmx'h 
V. Brooklj-n Fire Ins. Co., 10 N. Y. 305, 311; 
Bodine v. Exchange Fire Ins. Co., 51 N. Y. 
117, Under these circumstances, the defend- 
ant could not cancel the policy without re- 
payment of the premium to the assured. In- 
stead of doing this, the defendant, with full 
Ivnowledge of all the facts, retained the policy 
when it came into its possession for another 
purpose, without expressing any Intention of 
repudiating the transaction. 

Second. The policy required the assured, in 
case of loss, to give notice in writing to the 
company forthwith, and, as soon after as 
possible^ to serve proofs of loss:. As soon as 
the fire occurred, the assured notified Hamlin,, 
and he wrote to the company. Shortly there- 
after, the assm-ed heard that the defendant 
disclaimed liability, and one of them went 
to the office of the company, and was in- 
formed by its officers that the policy had been 
cancelled and was not in force at the time 
of the loss. Then the assured gave written 
notice of the loss to the company, and served 
proofs of loss, both of which were shoi-tly 
after returned by the defendant, upon the 
grotmd that the defendant had no policy on 
the property and nothing to do with the loss. 
When Hamlin wrote to the company, his act 
enured to the assm-ed and satisfied the con- 
dition requiring written notice forthmth. 
The proofs of loss were sensed as soon as 
practicable under the circumstances, as ap- 
pears by the testimony. But, both of these 
conditions were made a part of the policy for 
the benefit of the defendant, and could be 
waived by the defendant. The defendant re- 
ceived notice of the loss forthwith, but not 
notice in writing. Notice by the assured to 
Hamlin, whom the defendant Had held out as 
its agent, was, in the absence of knowledge 
on tlie part of the assured that Hamlin's 
agency had been revoked, notice to the de- 
fendant; and, when, after this had been giv- 
en, and one of the assured saw pei-sonally the 
officers of the defendant, and they, instead of 
objecting to the formality of the notice, told 
him that the defendant repudiated the policy, 
they acquiesced in the sufficiency of the no- 
tice. 

No objection can be heard to the sufficiency 
of tlie service of the proofs of loss. If they 
had been served immediately after the inter- 
view between one of the assm-ed and the 
officers of the defendant, they would have 
been in time, clearly. When, in that inter- 
view, the defendant repudiated aU liability 
for the loss, the assm-ed were absolved from 
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making proofs of loss. Tlie proofs, liowever, 
Tvere forwarded, and were retm-ned by tbe 
defendant, as of no interest to it. The de- 
fendant waived tbe condition in this regard. 
Norwich & N. Y. Transp. Ca. v. Western 
JIass. Ins. Co., [Case No. 10,363,] and eases 
there cited. 

Third. After the fire, the assured transfer- 
red, by an oral agi-eement, his right of action 
to the plaintifiE's intestate; and tbe other in- 
dividuals to whom the loss was payable by 
the policy, as their interests might appear at 
tbe time of the loss, assigned their interest 
to the plaintiff's intestate. The assignment 
by parol was sufficient to transfer the cause 
of action. Kessel v. Albetis. 56 Barb. 362. 
It operated as an appointment of the assignee 
as trustee, within section 113 of the Code of 
Procedmre, and authorized him to maintain 
the action. 

Fourth. The defences presented by these 
various objections xu^ged to the plaintiffs' 
right to recover, ai*e the only ones of which 
the defendant can avail itself under the plead- 
ings in this action. The Gomplaint does not 
set out the policy, but describes it sufficiently 
to permit it to be put in evidence, and alleges 
that the assured and the plaintiffs have duly 
performed all of the conditions of the policy. 
The issue tendered by the answer is, in sub- 
stance, a denial of the averments of the com- 
plaint. The rights of the parties are to be 
, ascertained, not by the rules of pleading at 
common law, but by those adopted by the 
Code. 

Under this issue, it was incumbent on the 
plaintiff's to prove the execution and delivery 
of the policy, the plaintiffs' interest and title 
to sue, tbe loss by fire of the property de- 
scribed, the amount of the loss, and notice 
and proof of loss in due form given to the 
defendant The defendant was at hberty to 
controvert all the facts which it was incum- 
bent on the plaintiff to prove, including the 
performance of any condition px-ecedent to 
the plaintiffs' right to recover, (Code, § 162; 
New Code, § 533,) but it could not avail" itself 
of any defence based on a breach of any oth- 
er conditions in the policy, because no such 
defence was set up in its answer. 

The defendant is, therefore, precluded from 
relying upon the breach of any condition in 
the policy, except of such as the plaintiffs 
were bound to show affirmatively had been 
complied with, as a condition precedent to 
their right to recover. No issue is tendered 
by the answer, to the effect that the pohcy 
became void because the risk was increased 
by tbe act of tbe assiu*ed; and the same may 
be said of the other defences not hitherto dis- 
cussed. While, it is true, evidence appeared 
on the trial from which breaches of these con- 
ditions might be inferred, the plaintiffs were 
not required to meet that evidence, because 
not notified by the ansrwer that such issues 
were to be tried. 

Judgment is ordered for the plaintiffs, upon 
the verdict 
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BENNETT v. PENDLETON. 

[1 Granch, C. 0. 146.] ^ 

Circuit Court, District of Columbia. Dec, 
Term, 1803. 

Recogxizance — Takes out of Court — Jostifi- 

CATIOX — EXOXEUATIOX OF AIaKSHAL. 

[A recognizance of bail taken out of court is 
only de bene esse, and upon the return of the 
writ and recognizance the plaintifE may object 
to the sufficiency of the bail, and if adjudged 
insufficient, the marshal is not discharged. In 
order to save himself he must take a bail bond, 
for the appearance of the defendant in all 
cases. Poe v. Mounger, Case No. 11,240, fol- 
lowed.] * 

Recognizance of bail. The same order 
was made in this case as in the preceding, 
[Poe y. Mounger, Case No. 11,240;] the plain- 
tiff's counsel having alleged that the recog- 
nizors redded out of the District of Colum- 
bia. 

The defendant was committed for want of 
bail; and a rule entered that the bail shouJd 
not be received without justifying. 



Case No. 1,323. 

BENNETT v. SCOTT. 

[1 Cranch, C. 0. 339.] ^ 

Circuit Court, District of Columbia. .July 
Term, 1806. 

PAitTXERsnip— Sale by One Partxer— Pleauixg.- 

If the goods sold belonged to a partnership- 
at the time of sale, the action must be brought 
in the name of all the partners, although the de- 
fendant was ignorant of the partnership. 

[At law. Action by Charles Bennett, one- 
of the firm of Bennett & Watts, against 
James S. Scott] 

E. J. Lee, for plaintiff. 
Mr. Youngs, for defendant. 

THE COURT insti-ucted the jmy, that if 
they shall be of opinion, from the evidence, 
that the goods sold and delivered by Charles 
Bennett to the defendant, were, at the time 
of the sale, the joint property of C. Bennett 
and J. Watts, and sold for their joint benefit, 
the law raises a promise from the defendant 
to Bennett and Watts jointly, and not to 
Bennett alone; and that Bennett alone can- 
not, in the lifetime of Watts, support this 
action, although the goods may have been 
sold in the name of Bennett, and the de- 
fendant was, at the time of the pm'chase, 
ignorant of the existence of the partnership. 



* [Reported by Hon, William Cranch, Chief 
Judge.] 

^ [The syllabus of this case is taken from Poe 
V. Mounger, Case No. 11,240.] 
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Case No. 1,324. I 

BENNETT v. SHERilAN. 

[3 Law Hep. 181.] 

District Court, D. Massachusetts. June Term, 
1S40. 

SEiMAX — PONISUMENT BY MASTER. 

Case of a libel by a seaman on board of a 
whaling ship, against the captain for an as- 
sault, in causing him to be seized up and 
flogged. The court refused, under the circum- 
stances of the case, to make a decree of dam- 
ages in favor of the libellaut. 

In admiralty. This "was the case of a 
libel for an assault. The libellant was a 
seaman on board the ship Mount Yernon, of 
New Bedford, of w-hich E. S. Sherman was 
master, In a whaling voyage, commencing 
in November, 1837, and which was finished 
by the arrival of said ship, at New Bedford, 
in the month of March last. The libellant 
alleged, that in the month of May, 1838, on 
the high seas, while he was in the fore- 
castle, at dinner time, one of the crew, 
James Rayner found fault with some of the 
food, "as not being fit for a man to eat," 
but put it Into the libellant's dish, who 
then said, "You say 3-ourself, that this is 
not fit for a man to eat; why do you put it 
into my dish?" That thereupon, one John 
Collins, one of the seamen of the ship said, 
"it was good enough for a Frenchman," and 
then spit in the libellant's face several times, 
calling him a damned Frenchman, with oth- 
er opprobrious expressions; and coming be- 
hind the libellant, seized him by the throat, 
thereby causing an effusion of blood from 
his throat and nostrils. That the libellant 
went and complained to Captain Sherman 
of the malti*eatment and abuse that he had 
received, who ordered the mate to seize the 
libellant up; that notwithstanding the libel- 
lant's remonstrances, Sherman insisted upon 
the execution of his orders; that the libellant 
was accordingly seized up to the mizzen rig- 
ging, and that the said Sherman, then and 
there inflicted upon his back and neck, about 
two dozen lashes, with nine-yarn rattling 
stuff, doubled, so as to make four parts or 
strands, for no cause whatever; by which 
he suffered extreme pain; and for which he 
claimed damages in the sum of 100 dollars. 

The respondent, in his answer, alleged, 
that on the first day after leaving New Bed- 
ford, on the voyage, he called all hands aft, 
and announced to them (the libellant being 
present and hearing the same) the rules and 
regulations, which he should require to be 
observed, for the maintenance of proper 
discipline on board said ship and to promote 
the objects of the voyage; and, among other 
requirements, distinctly stated, that there 
must be no quarreling or fighting on board 
the ship, and that a disobedience of that or- 
der would be severely punished; that this 
order, so important for the safety of the 
ship, and success of the voyage, was repeat- 
edly promulgated to the crew prior to the 



day In which the transaction stated by the 
libellant, occurred, and was peculiarly req- 
uisite, in relation to that ship and voyage, 
as the crew consisted of a large number of 
persons, strangers to each other, and to the 
officers, and of whose characters the officers 
had and could have no knowledge previous 
to the commencement of the voyage. That 
two of the crew having disobeyed that or- 
der, they were seized up in the usual man- 
ner for punishment, and the whole crew 
were called aft, the said Bennett among 
them, to witness the correction. But it be- 
ing the first offence, and hoping for a bene- 
ficial effect from mild and gentle treatment, 
he remitted the threatened punishment on 
that occasion, ordering the men to their duty, 
and distinctly stating to Bennett and the 
rest of the crew, that for the next similar 
invasion of that order, he should certainly 
punish the offenders. That in the instance 
in reference to which the libellaut complain- 
ed, the said Bennett came upon deck with his 
face scratched, and bloody, and complained 
to the respondent, that John Collins had 
been fighting him; representing, that he (the 
said libellant,) had not been at all to blame. 
"Whereupon said Collins was ordered aft, 
and the whole crew were summoned to wit- 
ness his punishment; that the said Collins 
was then, "in the presence of the crew, 
seized up, and corrected in a proper man- 
ner;" that it was then stated to the respond- 
ent, by several of the crew, that said Ben- 
nett was more to blame than the said Col- 
lins, that he had dared the said Collins out 
to fight, and commenced the affray, that 
thereupon the respondent made particular 
and deliberate inquiry of the crew individual- 
ly, who witnessed the quarrel, and they sev- 
erally, and without exception, informed him, 
that Bennett commenced the fight, and was 
most deserving of punishment; that there- 
upon, he ordered him to be seized up, and 
in the presence of the crew, administered to 
him a mild and proper correction, giving 
him not exceeding eight blows, on his back; 
the said Bennett then having on a pair of 
woollen trowsers, a woollen jacket, and wool- 
len shirt; the instrument used being made 
of seizing stuff, consisting of four tails. 
That this was the whole extent of the pun- 
ishment received by said Bennett; that no 
blood was let, and no marks made upon his 
pei"son. That his clothes were not taken 
off, or let down; and that he made no com- 
plaint of the punishment. The respondent 
concluded, by emphatic averment, that his 
treatment of said Bennett, and of all the 
ship's company, during the whole of the voy- 
age, was kind and paternal, without any in- 
fliction of punishment in a state of angry 
feeling, and never for any other purpose 
than for the preservation of discipline, and 
such as was necessary to seciu-e the welfare 
and comfort of his ship's company, and the 
safety of the property committed to his 
charge, and that from interchange between 
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himself and the libellant, after the said pun- 
ishment, during said voyage, and since their 
return to New Bedford, he has good cause 
to helieve, and does believe that this prose- 
cution has been stimxdated by some other 
person, and not upon the motion of said 
Bennett himself. The evidence in the case, 
was from the testimony of Samuel Farmer, 
one of the crew, produced on the part of the 
libellant; and for the respondent, the depo- 
sition of Humphrey A. Shelley, the mate, 
XLud the testimony of George A. Coville, boat 
steerer, David Miller, second mate, and Jo- 
seph Enos, boat steerer, witnesses exam- 
ined on the stand. 

Samuel Farmer, the witness, produced on 
the part of the libellant, had. his berth in 
the steerage, and was not with the men in 
the forecastle, and his testimony respecting 
the affray, was altogether derived from what 
was related by the libellant, when he made 
his complaint to Captain Sherman, and from 
what was said by Collins when called up 
for punishment. His repetition of what was 
■stated by the libellant, on that occasion, cor- 
responded in the main with the statement in 
the libel, with this addition, that to Collins's 
reproachful remark, the libellant replied that 
-a Frenchman was as good as he; and that 
Immediately thereupon, the libellant was 
seized by the throat by Collins, and severely 
handled, as stated in the Ubel. He further 
testified, that when the respondent's deter- 
mination to chastise the libellant was an- 
nounced, the mate, Mr. Shelley, interposed in 
his behalf, and said he ought not to be 
flogged, adding, that ColUns was an impu- 
•dent, saucy fellow, a man who would im- 
j)ose on a Frenchman. J. Collins, he says, 
received four dozen blows, and the libellant, 
two dozen, inflicted by the captain, with ail 
Tiis strength; and that said libellant's cloth- 
ing, when he received the blows, was a cot- 
ton shirt and trowsers, without a jacliet 
The mate's deposition sustained the cap- 
tain's statement. He contradicted the testi- 
mony of Fai'mer, representing him as express- 
ing to Captain Sherman, that the libellant 
was innocent, and Collins the sole offender 
In the affray. After the punishment .of Col- 
lins, Captain Sherman, he says, was going 
to let Bennett go impunished; "but all the 
crew, and those that saw the fight, in the 
forecastle, said, that Bennett was most to 
Tjlame, and ought to be flogged." That, there- 
upon, Bennett was seized up, aM received 
from the captain, six or eight blows, with 
a piece of worming stuff about twice as large 
4is a cod line. George A. Coville, (boat steer- 
er,) confirmed the mate's statement as to the 
circumstances relative to the punishment in- 
flicted by Captain Sherman, on those two 
men. Collins, he said, received twenty-four 
"blows, and Bennett, seven or eight With 
this, the testimony of Miller, second mate, 
-corresponded. These two witnesses, and also, 
JEnos, (a boat steerer,) all confirmed the mate's 
testimony, as to the declaration made by the 
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crew, when it appeared that the captain was 
about to dismiss the libellant, unpunished. 
There was a collision of testimony in three 
particulars. The opinion said to have been 
pronounced by the mate, of the libellant's 
entire innocence. The number of blows re- 
ceived by the libellant, and his clothing, at 
the time. In regard to the first particular, 
it was mentioned only by Farmer; and Mil- 
ler said, that he and the mate stood together, 
at the time, and that no such objection was 
made by that officer, to the punishment of 
Bennett, and it was expressly and repeatedly 
denied by the mate, when closely questioned 
on that point As to the number of blows, 
the libellant alleged, that he received two 
dozen; so said Farmer. In this they are con- 
tradicted by four witnesses, all present on 
that occasion. As to the libellant's clothing, 
at the time, it was not described in his state- 
ment Farmer said, that he had on a cotton 
shirt and trowsers. All the other witnesses 
agreed that he was clothed in a woolen shirt 
and trowsers, or pantaloons. One only. Mil- 
ler, mentioned a jacket in addition. 

The case was argued on the evidence by 
E. Bassett for the libellant, and by CUfford 
for the respondent 

DAVIS, District Judge. If it were neces- 
sary for a satisfactory decision in this case, 
to ascertain, precisely, in what particular, 
and in what manner, or degree the libellant 
was to blame, in the affray at dinner, in the 
forecastle, I should find it difficult to come 
to a conclusion. It altogether rests on the 
libellant's declarations; none of the men, who 
were in the forecastle at said time, ai-e pro- 
duced as witnesses. My inference from all 
that appears in the case, is, that the impres- 
sion under which Captain Sherman proceed- 
ed, when he commenced' the punishment of 
Collins, was reasonable and discreet Of the 
severity of that punishment, it would be out 
of place, in this case, to express an opinion. 
It is sufficient to say, that I conclude from 
the degree of that punishment that Captain 
Sherman proceeded with a persuasion that 
Collins was the sole offender, and that Ben- 
nett -shotfld go impimished. He was led to 
depart from that favorable consideration, in 
reference to Bennett "by the united declara- 
tions of the men whp were called to witne.ss 
the punishment. Infiuenced by these decla- 
rations, and, as there is i-eason to believe, 
purely influenced by considerations of pru- 
dent regard to the maintenance of peace and 
quietness among the ship's crew, and the ad- 
vancement of the interests entrusted to his 
care and direction, he inflicted punishment 
on the libellant not with severity,- not exceed- 
ing eight blows, and with an instrument 
which has been exhibited, and the manner of 
using it described; and which I cannot pro- 
nounce an unlawful or improper one, for 
occasions requiring chastisement on board a 
ship at sea. It was said in the argument for 
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the liljellant, that Captain Sherman should 
not have so suddenly reversed his favorable 
determination, respeetinj? Bennett, by those 
declarations made by the crew. His deci- 
sion does not appear to have been made im- 
mediately on the general expression of the 
crew, that the libellant was in fault. lie 
avers that ho made deliberate and particular 
inquiry of the crew, individually, who wit- 
nessed the quarrel. This is corroborated by 
tlie mate's testimony, who mentions the 
names of four or five of the men, who de- 
clared that the libellant was to blame, in tlie 
affray. It was argued that the punishment 
should have been suspended until the facts 
of the case were more particularly and delib- 
erately inquired into. I should doubt, wheth- 
er any action in reference to the libellant's 
culpability, would have been less severe, if 
foimded on such examination. It is not 
probable that those men would have retract- 
ed the declaration which they had made, in 
the presence of the w^hole ship's company, 
officers and crew. Captain Sherman's prompt 
decision on the subject, his motives being 
just and laudable, should not, I think, under 
the circumstances of the case, be visited 
with a decree of damages. Besides the dec- 
laration of the crew, which it would have 
been imprudent and unsafe, entirely to dis- 
regard, he might very properly consider, that 
in such affrays, it is seldom that either of the 
parties is entirely free from fault, and that 
among a ship's company, it is not an usual 
thing, or to be expected, that men should 
insist on corporal punishment of one of their 
number. Captain Sherman's situation was 
perplexing, and if, in his decision, he made 
a mistake, it was not in anger, from ill will, 
or any unworthy disposition or motives in 
reference to the libellant. The punishment 
was slight in the number of blows, and as 
appears probable in the degree of force which 
was applied. A different com'se, considering 
the imited representations of the crew, who 
witnessed the affray, and with disregard to 
their declarations, might have occasioned 
deep umbrage, and have been disastrous or 
injurious to the voyage. 

The closing allegation, or expression of 
belief in the respondent's answer, has no in- 
fluence in the decision, and had better have 
been omitted. Seamen, when beaten or in- 
jured, or supposing themselves injured by 
an officer, frequently utter expressions of 
deep resentment, and threaten what they will 
do at home, when the voyage shall be fin- 
ished. All this is of no use, and does not 
improve their condition. Bennett's deport- 
ment and actions on the subject, after tlie 
usage of which he now complains, shOTild 
not be interpreted to his disadvantage. As 
to the supposed instigation of a suit, suggest- 
ed not to have been originally intended T^y 
the libellant, it is a common remark in such 
cases, sometimes suggested in argument, at 
the hearing, but seldom, if ever, included 
in the answer. The com"t might be misled. 



and engage in a useless inquiry, by entering 
into an examination of tlie truth of stich 
suggestions. Extraneous influoneos, produ- 
cing suits of this description, are often imag- 
ined, and sometimes doubtless, existing, may 
be the effect of generous sympathy, and, in 
the official organs, should be viewed, as a 
portion of decided duty in their profession. 



Case ISTo- 1,326. 

BENNETT v. The TE'STEKE. 

[5 Adm. Rec. 364.] 

District Court, S. D. Florida. Sept. 6. 1855- 

Salvage — AjrofXT — Sale of VKsjiBi, — CnAiiGKS— 
Foreign- CoN^UJ.— Cojimjs$io.n:.->. 

[1. The Sardinian brig Tevere, bound from 
Cuba to Bremen, while on Alligator roof, and in 
peril of total loss, was assisted by tliree sloops- 
[ carrying 39 men, who carried out an anchor. 
I lightened the brig, and, after heaving her off, 
I towed her into port. The services were ren- 
i dered in bad weather, and were attended witli 
; considerable risk to the persons and property 
of the salvors. The vessel and cargo were val- 
ued at between $17,000 and $20,000. Held, that 
as the necessary repairs to the vessel would 
cost more than her worth after repair, and that 
as the master could raise no money, the court 
would order a sale of the vessel and oarco, 
and award 42 per cent, of the net value to the- 
salvors.] 

[2. Where the net value of property ordered 
to be sold to pay salvage is necessary to be 
known to the court, for the purposes of its 
just decision, the court may determine the le- 
gality, justice, and amount of all charges against 
it, and may order the sanie to be produced be- 
fore it for such determination.] 

[3. The consul of Spain had no right to con- 
sular fees from the proceeds of the sale of 
such vessel for attending such sale, when it 
appeared that the vessel was Sardinian, the 
cargo owned by Belgians, and that interests 
of Spanish subjects were in no wise affected.] 

In admiralty. 

S. H. Mallory, for libellants. 
S. J. Douglas, for respondent. 

MARVIN, District Judge. This brig, Gallo. 
master, laden with sugar, and bound front 
Ti'inidad de Cuba to Bremen, about three 
o'clodc in the morning of the 18th of July, 
ran ashore upon Alligator reef, where sne 
remained in great peril of total loss, for 
about twenty-two bom's. The crews of the 
sloops Texas, Marj' H. Williams, and Dol- 
phin, numbering thirty-nine men in all, car- 
ried out an anchor, lightened the brig of 
thirteen hogsheads and one bimdred and 
twenty-eight boxes of sugar, and two hogs- 
heads of rum, and heaved the bi'ig off the 
reef. Having lost her rudder, they towed 
her into port. These services were rendered 
in very bad weather, and were attended 
with considerable danger of injury to the per- 
sons and property of the salvors, and some 
little danger to their lives. The particular 
facts are stated in the libel; and, it is ev- 
ident, both from the allegations and proofs, 
that this brig and cargo -n'ould have been 
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totally lost, hut foE the services of tlie libel- 
lauts. The brig and cargo may be esti- 
mated to be worth from $17,000 to $20,000, 
more or less. Both -will be sold, and forty- 
two per cent, upon the net value wUl be 
decreed, as a reasonable salvage. This sal- 
vage, when divided, will make the shares 
amoimt to between sixty and seventy dollars. 
The brig suffered very considerable injm-y 
while on the reef. Surveyors report, that 
her repairs would cost more than she would 
be worth, after they were made. The mas- 
ter can raise no money, either by bottomry 
or hypothecation in this port or Havana, 
with which to repair the vessel, or pay the 
salvage upon brig and cargo. To sell cargo 
sufficient for these purposes, would leave 
little or none remaining. Under these cir- 
cumstances the wisest course would seem to 
be, that the court should make an order 
directing a sale of the vessel and cargo. It 
is therefore ordered, and decreed, that the 
marshal proceed to advertise and sell at 
public auction the Sardinian brig Tevere, 
her tackle, apparel and furniture and cargo, 
and bring the proceeds into the registiy of 
the court; that the duties, costs, expenses, 
wharfage, storage, labor bills, notary and 
surveyor's fees, keeper's charges, and all 
other costs and charges incurred upon the 
property in consequence of the disaster (ex- 
cept the master's expenses in going to Ha- 
vana to raise money or to charter a vessel, 
and except his proctor's fees) which are 
proper charges to be made against the res- 
idue in the master's hands after paying 
salvage be fii'st ascertained and allowed by 
the court, and deducted from the gross pro- 
ceeds of sale of the .said brig and cargo, 
and that forty-two per cent, of the remain- 
der be allowed the libellants for salvage in 
full compensation for their services rendered 
said brig and cargo; that the clerk pay the 
salvage, costs, expenses, duties, and' charges 
to the several parties entitled to receive 
them, and, the residue of the money remain- 
ing in court, pay to Captain Gallo, master 
of said brig, for and on account of whom 
it may concern. 

(Oct. 3, 1855.) 
THE COURT having heretofore, to wit, on 
the 6th day of September, 1855, pronounced 
its decree in this case, awarding to the libel- 
lants, for their salvage, forty-two per cent, 
upon the net proceeds of the sale -of said 
brig and cargo, directed by the said decree, 
to be ascertained by first deducting from the 
gross amount of sales, the wharfage, stor- 
age, labor bills, duties,' and all other costs 
and charges, incui-red upon the property, 
in consequence of the disaster, to be ascer- 
tained and allowed by the court, (except 
the master's expenses in going to Havana 



and his proctor's fees,) the remainder to be- 
considered the net proceeds. Now on this 
3rd day of October, among other bills of 
charges presented to the com-t to be allowed 
against said gross proceeds of sale, Mr. 
Sallas, consul for Spain, presents a bill con- 
taining among other charges a demand for 
four hundred and ninety-two dollars, being 
two per cent commissions on the amoimt 
of the proceeds of the sale of said brig 
and cargo, as a compensation to him for 
attending the sale of the said brig and cargo, 
made by the marshal by order of the com*t;. 
and he claims that he presents said bill to 
the court, not intending thereby to admit 
the right, or jm-isdiction of the court, to- 
decide upon his right to such commission, 
but expressly denies such jm-isdiction, but 
he presents the bill in order that the amount, 
just as it is, and on his own authority in. 
his office of consul of Spain, may be de- 
ducted from the gross proceeds of sale, in 
ascertaining the amount of salvage. Where- 
fore, the premises duly considered, THE 
COURT decides: 

First That in salvage causes, the real or 
net value of the property being often an im- 
portant fact necessary to be known in order 
to a just decision of the cause, the jm*isdio- 
tion of the court, to ascertain that fact by 
ordering to be produced before it all chai-getj- 
upon the property, and by deciding upon the- 
legality, justice and amount of such chargesr 
is ample and complete; whether the charges 
consist of wharfage, storage, duties, con- 
sular fees, or whatever may be their naturer 
or by whomsoever claimed, or by whatsoever 
right or law existing, the exercise of the ju- 
risdiction in the manner Indicated, depending 
upon the discretion of the court upon a view 
of the circumstances. 

Second. Whatever may be the rights or 
privileges or perquisites of office attached to 
Mr. Sallas, as consul of Spain, in cases in 
which the interests of Spanish subjects are 
concerned, he has no right, by attendhag a 
sale of wredced property, belon^ng to per- 
sons not subjects of Spain, and conducted 
under the autiiority and by order of this 
court to entitle himself to the commission 
claimed by him, or any other fee or emolu- 
ment of office. And in regard to the sale 
in the present case, the vessel being Sar- 
dinian, and the cargo being supposed to be- 
long to Belgians, having been consigned to 
Bremen, the commission charged by Sir. 
Sallas for attending the sale, is not a proper 
and legal charge to be made against the 
proceeds of the sale of said brig and cargo, 
and ought not to be allowed, or paid, or de- 
ducted from said proceeds. Wherefore, it is 
ordered, that the aforesaid commission be 
disallowed as not being a proper and legal 
charge upon said proceeds. 
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Case nSTo. 1,326. 

BENNETT v. WILSON. 

[1 Oranch, C. C. 446.] ^ 

Circuit Court, District of Columbia. Nov. 
- Term, 1807. 

COSTIXUAXCK — DlUGEXCE — EviDEXCE — BoOK AC- 
COUNT. 

1. The court will not continue a suit at law, 
iit the motion of the defendant, on the ground 
that the plaintiff had not answered a bill of 
discovery, he being absent, and the bill seeking 
relief as well as discovery. 

[See Marsh v. Hulbert, Case No. 9,116.] 

2. The defendant's book of accounts in his 
-own handwriting is not evidence for him, al- 
though it contains the first entry. 

Mr. C. Lee, for the defendant, moved for 
a continuance of the suit at law, on the 
??round of a bill for a discovery not answered, 
and now readj' to be taken, for confessed, 
the defendant Bennett, being absent, and 
the usual notice having been given by pub- 
lication, and of the death of Thompson, the 
most material witness. If a bill for a dis- 
covery be taken for confessed, the suit at 
law will be perpetually enjoined. 2 Har. 
Ch. Pr. 231, 233. 

Mr. Swann, contra. The English practice 
applies only to cases where the party is in 
contempt. 

THE COURT (DUOKETT, Circuit Judge, 
absent) refused to continue the cause on the 
ground that Bennett had not appeared to the 
bill for discovery; because it 'also sought 
general relief, and prayed an injunction, stat- 
ing all the gi'oimds of defence to the suit at 
law, and drew the whole subject-matter into 
equity. There was no affidavit stating that 
other testimony could not be had in lieu of 
Thompson's; and Wilson may obtain an in- 
junction upon giving seciu-ity. The plaintiff 
at law ought to have a judgment for his 
secxu'ity. 

Mr. C. Lee, for the defendant, on the trial 
offered the defendant's book of accoimts in 
the defendant's own handwriting, and said 
it was the original entry of the transaction 
and settlement of the account upon which the 
promissory note was given. 

But THE COURT (DUCKETT, Circuit 
Judge, absent,) refused to permit it to be 
read in evidence. 



BENNIXG, (BANK OP UNITED STATES 
V.) See Case No. 908. 

BENNINGTON, (FIRST NAT. BANIC OP 
NORTH BENNINGTON v.) See Case No. 
4,807. 

^ [Reported by Hon, William Cranch, Chief 
Judge.] 
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Case K"©. 1,327. 

BENNITZ V. UNITED STATES. 
[Hoff. Land Cas. 104.]^ 

District Court, D. California. Dec. Term, 

1855.' 
Public Land— Gkaxts— General Tjtle op 

SuTTEu — "Validity. 
[The "general title of Sutter," derived from 
Gov. Micheltorena, is valid.] 
[See note at end of case.] 

[Appeal from decision of the board of Cali- 
fornia land commissioners.] 

Claim [by William Bennitz] for five leagues 
of land [called the "Rancho Breisgau"] in 
the county of Shasta, rejected by the board, 
and appealed by the claimant, 

Jeremiah Clarke, for appellant 
S. W. Inge, U. S. Atty. 

The appellant in this ease claims imder the 
general grant by Governor Micheltorena on 
the twenty-second of December, 1844, which 
has ali-eady been considered and passed up- 
on by this court in the Case of S. J. Hensley. 
It appears in evidence that the present claim- 
ant was one of those in whose favor Capt. 
Sutter had reported, and for whose benefit 
the general gi-ant was made. It fm-ther ap- 
pears that the claimant in 1S45 placed a ten- 
ant upon the land, by whom a portion of it 
was cultivated, and who continued to reside 
upon it until the summer or fall of 184G, 
when he was MUed by the Indians. There 
seems no reason to suppose that the claim- 
ant ever abandoned his grant, and under the 
ruling of this coui-t in the Case of Hensley, 
we think the claim should be afiirmed. 

NOTE, [from original report] The validity of 
the Sutter general title was affirmed by *the 
circuit judge in U. S. v. Hensley [nowhere re- 
ported: opinion not accessible; reversed in U. 
S. V. Hensley, 1 Black, (66 U. S.) 35.] 

[Bennitz v. U. S. was reversed by the su- 
preme court in U. S. v. Bennitz, 23 How. (64 
U. S.) 255; and in rendering the opinion Mr. 
Justice Campbell said: "The merits of the 
claims arising under the general title of Sutter 
have been discussed in the cases of U. S. v. 
Nye, 21 How. (62 U. S.) 408, and U. S. v. Bas- 
sett, Id. 412. This claim is in all respects sim- 
ilar, and, for the reasons assigned in those 
cases, is invalid."] 



BENNITZ, (UNITED STATES v.) See Case 
No. 1,827. 



Case No. 1,328. 

In re BENSON. 

[8 Biss. 116; = 16 N. B. R. 377.J 

District Court, D. Indiana. Nov. Term, 1877. 

Baxkruptcy— Estate in' Extirety— Divorce. 

1. Real estate was conveyed to A. and B., 

husband and wife, to be held in entirety. A. 

* [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 

* [Reversed by supreme court in U. S. v 
Bennitz, 23 How. (64 U. S.) 255.] 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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subsequently went into bankruptcy, and be- 
tween tlie date of the adjudication and his dis- 
charge B. obtained a divorce. The assignee in 
bankruptcy of A. claimed one-half interest in 
the land as the property of A. 
[Cited in Re JNIcKenna, 9 Fed. 29.] 

2. Edd, that in Indiana the common law rule 
as to tenants by entirety has not been changed, 
except that the husband, imder the statutes of 
that state, does not acquire any legal interest 
or estate in the lands of the wife. 

3. Meld, that when the adjudication in bank- 
ruptcy was made. A- had no interest in the 
real estate which passed to his assignee, and 
that if he gained an alienable interest by the 
divorce, it was a new acquisition subsequent to 
the adjudication, which cannot be claimed by 
the assignee. 

4. Effect of divorce discussed, but not de- 
cided. 

(In bankruptcy. Petition by the assignee in 
bankruptcy of James Benson for an order to 
seE certain real estate of the bankrupt Dis- 
missed.] 

De Bruler & Hatfield, for bankrupt. 

James M. Waii-en, for assignee. 

GRBSHAM, DistL-ict Judge. In this case 
the assignee presents his petition for an order 
to sell the interest of the bankrupt in certain 
real estate. On behalf of the bankrupt this 
application is resisted. 

The facts are not matter of dispute, and 
are substantially as follows: The real estate 
in question is situated in this district The 
adjudication of bankruptcy was made March 
29, 1877. The estate is largely indebted, and 
there are no assets imless this real estate is 
assets. March 4, 1870, one Kii'kpatrick con- 
veyed to the banlcrupt and his wife, Marga- 
ret, the land in question, to be held in en- 
tirety. In August 1877, the Perry circuit 
court decreed a divorce to Margaret Benson. 
No discharge had been granted to the bank- 
rupt Counsel for the assignee insist that at 
the date of the adjudication the bankrupt had 
an interest in said real estate, which" was sub- 
ject to levy and sale upon execution; that 
this interest passed to the assignee by virtue 
of the deed of assignment and that the de- 
cree of divorce made Benson and his wife 
tenants in common, the effect of destroying 
the marital relation being to sever the estate 
in entirety. 

On the other hand, it is urged by the coun- 
sel for the banki'upt that at the time of the 
adjudication the husband had no such inter- 
est in the land as could have been seized and 
sold upon execution against Mm; that conse- 
quently no estate in it passed to the assignee; 
and that, if by a subsequent divorce any new 
or different holding was created by reason of 
the changed relation of the tenants, that -was 
the creation of an interest after the banlc- 
ruptcj', and so vests in the bankrupt unaf- 
fected by his deed of assignment 

The statute of Indiana on the subject reads 
as foUows, (1 Gavin & H. St p. 259, §§ 7, 8:) 

"Section 7. All conveyances and devises of 
lands, or of any interest therein, made to two 



or more persons, except as provided in the 
next following section, shall be construed to' 
create estates in common, and not in joint 
tenancy, unless it shall be expressed therein 
that the grantees or devisees shall hold the 
same in joint tenancy and to the sm"vivor 
of them, or it shaU manifestly appear from 
the tenor of the instrument that it was in- 
tended to create an estate in joint tenancy." 

"Sec. 8. The preceding section shall not ap- 
ply to mortgages nor to conveyances in tinist, 
nor when made to husband and wife; and 
every estate vested in executors or trustees as 
such shaU be held by them in joint tenancy." 

In Davis v. Clark, 26 Ind. 428, the supreme 
com't of Indiana, considering these sections 
of the statute, uses this language: "At com- 
mon law, if an estate- is granted, as in this 
case, to a man and his wife, they are neither 
properly joint tenants nor tenants in common; 
for husband and wife being considered one 
person in law, they cannot take the estate 
by moieties; both are seized of the entii-ety 
per tout and not per my. Neither can dis- 
pose of any part of the estate without the 
assent of the other, but the whole must re- 
main to the survivor." 

The court, in the same case, decided that 
the statute has not changed this common 
law rule, but has expressly recognized it; that 
the husband does not under the statutes of 
tiiat state acquire any legal interest or es- 
tate in the lands of the wife, but the same, 
and the profits thereof, remain her separate 
property; and that when land is conveyed 
to htisband and wife, the former has not 
such an estate in the lands as is subject to 
sale upon execution. The right of survivor- 
ship does not constitute a contingent or vest- 
ed remainder, but is a mere accident of the 
estate. 

To the same effect is the ease of Arnold v. 
Ai'nold, 30 Ind. 305. The rule is there set- 
tied on a proceeding in partition between the 
heii's of the deceased husband and the sm-- 
viving wife that the whole estate remains to 
the survivor, which is declared to have been 
the law in this state from the statutes of 
Januaiy 2, ISIS. In the same direction is 
Simpson v. Pearson, 31 Ind. 1. 

There are some other cases in Indiana, and 
these cases and others in the different states 
are examined in an elaborate opinion of the 
supreme court in Chandler v. Cheney, 37 Ind. 
391. 

The subject is exhaustively discussed, and 
this conclusion is reached, as is weU stated 
in the head notes: "The same difference 
which existed at common law between joint 
tenants and tenants by entireties continues 
under om* statute. In both the titie and es- 
tate are joint, and both have the quality of 
sm'vivorship; but the marked difference be- 
tween the two is this: 3u a joint tenancy, 
either tenant may convey his share to a co- 
tenant or to a stranger, who thereby be- 
comes a tenant in common with the other 
co-tenant; while neither by the entirety can 



BEXSON, (SCHOTT v.) 

■convey Ms or her interest so as to affect 
their joint use of tlie property dni'ing their 
joint lives, or to defeat the riglit of survi- 
vorship upon the death of either of the co- 
tenants. Tliere may also be partitions be- 
tween joint tenants, but not between tenants 
by entireties. 

"While such an estate exists no interest in 
it can be sold upon execution for the debts 
of the husband or wife, but the conveyance 
creating it may be set aside for fraiid," 

In tills opinion the ease of Ames v. Noi-- 
man, 4 Sneed, 6S3, is noticed and the ruling 
therein, that "dming their joint lives the 
husband may dispose of the estate. He may 
lease or mortgage it, oz* it may be seized and 
sold upon execution for his debts," is strong- 
ly condemned as being a departure from the 
settled law and also from the principles 
wliich the case itself states in all their 
strength. 

And finally in Jones v. Chandler, 40 Ind. 
588, the same court adheres to its former 
opinions and holds that the following clauses 
in a will: "To my son Algernon R. Jones, 
his wife and his heirs, seven-thirtieths of all 
my estate" created an estate by entirety in 
Jones and his wife, and he could not alien- 
ate it nor could it be sold on execution 
against him to her prejudice. 

These decisions settle the question as a 
rule of property in Indiana. 

When the adjudication in banlvruptcy was 
made Benson had no interest in this proper- 
ty which he could alienate. Under the deed 
of assignment the assignee took no interest 
whatever, whether present or contingent. 

The question of divorce remains to be con- 
sidered. This separation was decreed some 
months after the adjudication; and although 
the statement of facts is by no means full, it 
is to be inferred that as the divorce was in 
lavor of the wife, it was by reason of the 
fault of the husband. The question, what is 
the effect of the divorce under such circum- 
stances, is one of great difficulty. 

The statute on the subject provides that 
"a divorce gi-anted for misconduct of the 
husband shall entitle the wife to the same 
rights so far as her real estate is concerned, 
that she would have been entitled to by his 
death." 2 Rev. St Ind. 1S76, p. 330, c. 4, § 18. 
But here at once arises the question, what is 
her real estate? In those instances where her 
title to real estate is affected by the man-iage; 
the application of this statutory rule pre- 
sents no serious difficulty. In the estate by 
entirety, however, the supreme court has so 
defined it as to leave no interest in either 
husband or wife that one can enjoy separate 
from the other. Indeed, says the com-t, 
"there is no separate intex-est." Chandler v. 
Cheney, 37 Ind. 397. Considered apart from 
this provision of the statute, and regarding 
this estate in the light of the decisions above 
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referred to, it becomes exceedingly difficult 
to determine the effect of the divorce upon it. 
The tenants whose joint use and whose joint 
title, extending through the entire interest 
conveyed, constitute the distinctive charac- 
teristics of the tenancy quoad hoc, may be 
left as the decree of the divorce found them. 
Again, it may be said that such a title, cre- 
ated in view of the marriage relation, found- 
ed upon it, and determinable when that re- 
lation ends by the death of one of the gi-au- 
tees, is determined by a divorce as absolutely 
as by death. 

But death leaves a sm-vivor. Divorce leaves 
the two, each having under the original con- 
versance an equal right The maiTiage rela- 
tion, the very groimd of a tenancy by entire- 
ty, is gone. Does the whole estate thereupon 
vest in the innocent party? Is the joint hold- 
ing turned into a tenancy in common? Or 
does the law leave the divorced husband and 
wife to quarrel over an interest in land whicii 
the law is incapable of giving exclusively to 
one or dividing between both? Public policy 
would seem to require that no such anomaly 
should exist; and that persons who are found 
by the law to be unfit to live together should 
have a legal method of setthng the contro- 
versy which an estate of this natm-e must, 
under such cu-cumstances, be sure to kindle. 

In this state these questions are not settled. 
Their settlement belongs more properly to 
the state court than to this tribunal, nor do 
we think it necessary to consider the matter 
here and in this case. It is enough to know 
what definition of the estate has been given 
by the supreme court, and that definition 
makes it a joint estate, not in any manner 
sepai-able by the act of eithei- joint tenant 
which cannot be mortgaged or alienated oth- 
erwise than by the jomt act of both, and 
which cannot be seized or sold upon judicial 
process by the creditors of either. Tiie su- 
preme court declares in express terms that 
there is no separate interest. Now, if the 
effect of the divorce is, by a dissolution of 
the marriage, to destroy the unity of posses- 
sion, and to turn what was a holding per tout 
by husband and wife, into a tenancy in com- 
mon, it is simply by operation of law the cre- 
ation of a new interest in the bankrupt and 
is to all intents and purposes a new acquisi- 
tion, subsequent to adjudication, which can- 
not be claimed by the assignee. 

If, on the other hand, the decree of a di- 
vorce in favor of the wife for the fault of 
the husband, vests, the whole title absolutely 
in her as if he were dead, still less has this 
court anything to do with it 

The petition of the assignee is dismissed. 



BENSON, (OSBORNE v.) See Case No. 10,- 
596. 

BENSON, (SCHOTT v.) See Case No. 12- 
479. 
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Case Wo. 1,3S9. 

BENSUSAN V. jSIURPHT. 

[10 Elatchf. 530; ^ 17 Int. Her. Kec. 84.] 

Circuit Court, S. D. New York. March 14, 
1873. 

CosTOMs Duties — Action to Recover P.\tmest 
— Bottled "Wines. 

B. imported 444 bottles of wine, containing 
"83^ commercial gallons, and of the dutiable 
value of $96. The 21st section of the act of 
July 14tb, 1S70, (16 Stat. 262,) provides, that 
wines imported in casks, valued at not exceed- 
ing 40 cents per gallon, shall pay 25 cents duty 
per gallon, valued at over 40 cents, and not 
over $1, shall pay 60 cents, and valued at over 
$1 shall pay $1, and, in addition thereto, 25 
per cent, ad valorem; and that wines imported 
in bottles, shall pay "the same rate per gallon 
as wines imported in casks, but all bottles con- 
taining one quart, or less than one quart, and 
more tlian one pint, shall be held to contain one 
quart, and all bottles containing one pint, or 
less, shall be held to contain one pint, and shall 
pay, in addition, three cents for each bottle." 
The collector exacted a duty on HI gallons, at 
§1 per gallon, and a duty of 25 per cent, ad 
valorem on $96, and a duty of three cents on 
each bottle. In a suit by B. to recover back an 
excess of duty, held, that the wine, being im- 
ported in bottles, was not liable to the 25 per 
cent, ad valorem duty, but only to the duty per 
gallon; that, as each bottle contained more than 
one pint, and not more than one quart, each bot- 
tle must be held to contain one quart, and the 
444 bottles must be held to contain 111 gallons, 
for the purpose of arriving at its value per gal- 
lon, to ascertain the proper rate of duty per 
gallon, as well as for the purpose of fixing the 
number of dutiable gallons; that the value, 
therefore, was over 40 cents, and not over $1, 
per gallon, and the proper rate of duty per gal- 
lon was 60 cents, on 111 gallons; and ttiat the 
5)0ttles were each subject to 3 cents duty. 

[See Gavaroc v. Collector, Case No. 2,529.] 

[At law. Action by Joseph Bensusan, Jr., 
tagainst Thomas MTU*phy, collector, to recover 
"back duties paid. Judgment for plaintiff.] 

The plaintiff imported from Bordeaux, in 
France, and entered at the custom house at 
New York, for consumption, 37 cases of 
■claret wine, in bottles, on the 3d of April, 
1871. The invoice presented on entiy stated 
the cost of the wine to be 337 francs and 50 
■centimes, and the price of the bottles and 
the amount of chai'ges due to be 166 francs 
and 50 centimes, and the commissions to be 
12 francs and 90 centimes, niaMng the total 
value 516.90 francs, or $96 in United States 
coin. The charge of 13 francs for consul's 
•certificate was, also, included in the invoice, 
l)Ut was not stated in the enti*y. The ap- 
l)raisers returned the invoice to the collector, 
noting thereon, "wine, in eases, of 12 bottles 
•each, 214 gallons to the case, $1—25%— 3 cts." 
The collector caused the enti-y to be liquidat- 
•ed as follows: 111 gallons of wine, at $1 
pel' gallon, $111; $00, (value claimed,) at 25% 
ad valorem, $24; 444 bottles, at 3 cents each, 
$13.32; total duty, $148.32- exacting a duty 
of $68.40 in excess of the duty estimated on 
entry, which was paid undei" protest, before 
the commencement of this suit, to get the 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, -and here reprinted by permission.] 



goods. Each case contained 2^4 standard 
gallons. The plaintifE made protest and ap- 
peal, in due time, against the rate and 
amount of duty, pursuant to the provisions 
of sections 14 and 15 of the act of Jime 30th, 
1804, (13 Stat. 214, 215.) The secretary of 
the treasury having affirmed, on said appeal, 
the decision ot the collector, this action was 
brought within 90 days after such affirmance, 
against the collector, to recover $68.40, gold, 
duty claimed to have been illegally exacted. 
The invoice did not separate the price of the 
bottles from the charges, but it was admit- 
ted, that the dutiable value of the bottles 
was at the rate of 20 francs per 100, and, 
for the 444 bottles, 88.80 francs, being $16.51, 
in coin. It was admitted, that the 37 cases 
of claret wine, and the bottles containing the 
same, were liable to duty, as "wines of all 
kinds, imported in bottles, and not otherwise 
herein provided for," under section 21 of the 
Act of July 14th, 1870, (16 Stat 262.) The 
protests were as follows: "New York, May 
6th, 1871. Sir: I hereby protest against 
yom- assessment of duty at $1 pei' gallon, 
and 25 per cent, ad valorem, on certain wine 
in bottles, (not champagne or spai'kling,) im- 
ported in the .Daniel Webster, from Bor- 
deaux, and entered by the undersigned for 
consumption, April 3d, 1871, because, (1.) The 
act of July 14th, 1870, (section 21,) under 
which duty is assessed, imposes no ad valorem 
duty on wines in bottles; (2.) Because the 
quantity of said wine is fixed under said law , 
at three gallons per case, (owing to the size of 
the bottles,) but, in estimating the value per 
gallon, you have taken a less quantity than 
three gallons, as the contents of each case, 
thereby increasing the value of said wine, per 
gallon, beyond one dollar, and illegally in- 
creasing the rate of duty from 60 cents to 
$1 per gallon, with the further addition, 
illegally made by you, of 25% ad valorem. 
We pay the excess exacted under compulsion, 
solely to get the goods." "New York, May 
13th, 1871. Sir: In addition to the objection 
named in my protest of the 6th inst, against 
the rate and the amoimt of duty assessed 
by you on my entry of wine in bottles, per 
Daniel Webster, for consumption, dated April 
3d, 1871, I protest, also, against the value of 
the bottles being included in the dutiable 
value of the wine, as they pay a separate 
duty- as bottles, and against the inclusion of 
the price of the consular certificate in said 
dutiable value. I have paid the amount ex- 
acted over 60 cents per gallon duty on said 
wine, under compulsion, to get the goods." 

Edward Hartley, for plaintiff. 

Noah Davis, Dist. Attj'., for defendant 

SHIPMAN, District Judge. The duties on 
the merchandise in question were levied un- 
der the 21st section of the act of July 14th, 
1870, (16 Stat. 262,) which, so far as applica- 
ble to this class of goods, is as follows: 
"After the thirty-first day of December, 
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eighteen hundred and seventy, in lieu of the 
duties now imposed by law on the articles 
hereinafter enumerated or provided for, im- 
ported from foreign countries, there shall be 
levied, collected, and paid the following du- 
ties and rates of duties, that is to say: 
-' * * On all wines imported in casks, con- 
taining not more than twenty-two per centum 
of alcohol, and valued at not exceeding forty 
cents per gallon, twenty-live cents per gal- 
lon; valued at over forty cents, and not over 
one dollar per gallon, sixty cents per gallon; 
valued at over one dollar per gallon, one dol- 
lar per gallon, and, in addition thereto, twen- 
ty-five per centum ad valorem. On wines of 
aU kinds, imported in bottles, and not other- 
wise herein provided for, the same rate per 
gallon as wines imported in casks, but all bot- 
tles containing one quai*t, or less than one 
quart, and more than one pint, shall be held 
to contain one quart, and all bottles containing 
one pint, or less, shall be held to contain one 
pint, and shall pay, in addition, three cents 
for each bottle." 

The fii-st question raised by the protest is, 
whether this wine in bottles is subject to 
an ad valorem duty. The statute provides, 
that "wines of all kinds, imported in bottles, 
and not otherwise herein provided for," shall 
be subject to "the same rate per gallon as 
wines imported in casks, but, all bottles 
containing one quart, or less than one quart, 
and more than one pint, shall be held to 
contain one quart, and all bottles containing 
-one pint, or less, shall be held to contain one 
pint, and shall pay, in addition, three cents 
for each bottle." I thinli it very clear, that 
the words, "the same rate per gallon," refer, 
oxcliisively, to the specific duty imposed on 
wine in casks, and do not include the ad 
valorem duty. The latter can, in no just 
sense, be regarded as a "rate per gallon." 
The rate per gallon is specific, and fixed by 
the clause regulating the duty on wine im- 
ported in casks, at twenty-five cents, sixty 
cents, and one dollar, per gallon, the specific 
rate to be applied to each gallon to be ascer- 
tained by fixing the commercial value of the 
gallon. The act then adds to all wines im- 
ported in casks an ad valorem duty of twen- 
ty-five per cent. These specific rates im- 
posed on wines imported in casks are then 
applied to wines imported in bottles, but the 
ad valorem duty is not referred to in con- 
nection with the latter. If congress had in- 
tended to impose on wine imported in bot- 
tles both the specific and the ad valorem duties 
laid on wine imported in casks, they certainly 
would have so declared in unambiguous 
terms. That could have been done by sim- 
ply, in so many words, subjecting wine in 
bottles to the same rates of duty as wine in 
casks. I am satisfied, that the words, "the 
same rate per gallon," were used only with 
reference to the specific rate applied to each 
gallon, and are limited, by plain terms, to 
that, and that, consequently, the wine in 
question was only liable to the same specific 



duty on the gallon as it would have been 
had the importation been in casks instead of 
bottles. Lawrence v. Caswell, 13 How. [54 
U. S.] 48S. The exaction, therefore, of the 
twenty-five per cent, ad valorem was not 
warranted by the statute, and the plaintiff 
is entitled to recover it back in this suit. 

The remaining question is, whether the rate- 
of duty levied by the collector on each gallon 
is the one presciibed by the statute. He re- 
quired the plaintiQ: to paj"^ one dollar upon 
each gallon. The plaintiff insists, that six- 
ty cents per gallon was the rate to which this 
wine was subject. By the statement of facts 
agreed upon, it Is imdeniable, that the total 
value of the wine in question was $90. There 
were 111 gallons. The value per gallon was, 
therefore, less than one dollar; and, if this 
statement is as correct as it is simple, it is 
obvious, that s'ixty cents is the rate of duty 
which the law applies to each gallon, instead 
of one dollar, applied by the collector. Now^ 
the statement of facts, after giving the total 
dutiable value of the 37 cases, including the 
price of the bottles, and the amount of char- 
ges, as $9G, states, that "the appraisei-s re- 
turned the invoice to the collector, noting 
thei'eon, 'wine in cases, of 12 bottles each, 
2^ gallons to the case, $1— 25%— 3 cts.' " The 
collector then proceeded to liquidate the entry. 
In conformity to the statute, he fixed the 
number of gallons at three in each case of 
twelve bottles, in lieu of two and a quartei*, 
noted by the appraisers. The appraisers had 
evidently given the number of standard or 
commercial gallons, and the nxunber of bot- 
tles in each case, in order to enable the col- 
lector to fix the number of gallons which they 
were to be held to contain, under this statute,, 
for the pm-pose of levying the duty pre- 
scribed. The retm'u of the appraisers showed, 
that each bottle contained more than one pint 
and less than one quai"t. By the statute, the 
collector was to hold them as containing one 
quart each, and he thus fixed the quantity at 
three gallons for each case. 111 gallons 
in all. On -this quantity he levied a duty of 
$111, one dollar per gallon. Obviously, he 
took the value of the commercial or standard 
gallon, as noted by the appraisers, which was 
one dollar, and then applied the value of that 
gallon to the statutory gallon, as arbitrarily 
fixed by this Act. There is no pretence that 
thei"e was any reappraisement or revaluation. 
The whole process was ai'ithmetical. The 
noting on the invoice, by the appraisers, of 
"$1," is of no importance. It was eiToneous, 
and in conflict with the other part of their 
retm-n. It was based upon the value of the 
commercial or standard gallon, and was ar- 
rived at by taldng that as the measure of 
quantity' by which the value of the wine per 
gallon was to be ascertained, for the purpose 
of levying the duty. But, the duty pro- 
scribed by the statute upon each gallon is to 
be ascertained by arbitrary rule fixed by the 
law itself. Nothing can be clearer than that 
the appraisers took the standard or commer- 
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cial gallon as the rule of determining the 
quantity- The number of such gallons in 
the whole importation, -was 83^. The value 
of the whole importation was $96. There- 
fore, the value of each gallon was over one 
dollar. But, applying the rule prescribed by 
the statute, which declares, that "all bottles 
containing one quart, or less than one quart, 
and more than one pint, shall be held to con- 
tain one quart," this importation contains 111 
gallons. The collector so held, in fixing the 
quantity upon which he levied the duty. 
But, the value of the whole invoice was but 
$96. The value of the gallon, upon which 
duty was to be levied, must, therefore, have 
been less than one dollar, and, consequently, 
liable to a duty of only sixty cents. It will 
be noted, that the value of the whole importa- 
tion is not only fixed, by the agi-eed state- 
ment of facts, at $96, but the collector, in 
estimating the amoimt of the ad valorem 
duty which he levied, took that sum as the 
basis of his calculation. 

It is obvious, that this plain reading of the 
statute works neither injustice to the govern- 
ment, nor any unequal discrimination be- 
tween wine imported in casks and that im- 
ported in bottles. It is a fact, within the 
common knowledge of all engaged in this 
branch of trade, and equally within the 
knowledge of congi-ess, when it passed this 
act, that bottles in which wines are im- 
ported do not contain exactly a pint or a 
quart; that what are called "pints," contain 
less than a pint, and those called "quarts" 
less than a quart; and, consequently, the 
statute, arbitrai'ily and justly, enacted, that, 
though, in fact, these bottles might contain 
less than a pint or quart, respectively, still, 
they should be held, in the eye of the law, 
for the pm-pose of levying duty, to severally 
hold the full measures which their denomi- 
nation would indicate. Some such rule is 
necessary, to avoid the useless trouble of 
gauging the contents of each bottle. Thus, 
in importations of wine in bottles of this 
character, the government secm'es a duty of 
about twenty-five per cent, beyond what it 
would receive by way of specific duty on 
wine in casks. This is equivalent to the ad 
valorem duty levied on wine in casks, but 
omitted on wine in bottles, and shows both 
the equality and harmony of this view of the 
different clauses of the Act under considera- 
tion. 

On appl:^ing the statute governing this 
case to the agreed statement of facts sub- 
mitted, the conclusion is, that the duties 
levied should have been on the 111 gallons 
of wine in the 444 bottles, sixty cents per 
gallon, making $66 60, and three cents each 
on the bottles, amounting to $13 32, making 
a total of $79 92, and no more. The excess 
which the collector levied over this sum, to 
wit, $68 40, was illegally exacted, and the 
plaintiff is entitled to recover it back, with 
costs. Let judgment be entered according- 
ly. 

Sfed.cas. — ^16 
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BENTALOE v. PBATT. 

[Wall. Sr. 58.]^ 

Circuit Court, E. D. Pennsylvania. May 19, 
1801. 

Marine Ixsukaxoe— RECovERr of Average Loss 
— ^Evidence— Deviatiox— Usage. 

1. In certain circumstances it is not neces- 
sary, in order to recover an average loss, that 
the plaintiff should produce the invoice; or 
prove the prime cost of the goods damaged. 

2. It is no deviation, to touch and stay at a 
port out of the course of the voyage if such de- 
parture is within the usage of the trade; but 
whether the deviation, in point of time, or ob- 
ject, or cause, is within the established usage, is 
matter of fact, and if proved that the deviation 
was not within the purposes, and for the ob- 
jects, authorized by the usage, the insured can- 
not recover. 

[Cited in Hostetter v. Gray, 11 Fed. 181; Hos- 
tetter v. Park, 137 U. S. 40, 11 Sup. Gt. 4.J 

[3. In an action to recover for an average 
loss for damage by the sea to goods insured, 
a survey made by the captain at the port of 
delivery is not an essential piece of evidence to- 
make out the title of the insured to his indem- 
nity, if he could satisfactorily prove the dam- 
age without it.] 

This was an action on a policy of insm-- 
ance on goods in the sloop Polly, from the 
lading at Providence, in Bhode Island, to 
the unlading at Baltimore, in Maryland. The 
goods were valued at £3750 in the policy; 
the whole subscription was 8000 dollars, of 
which the defendant had subscribed £100: 
and the action was to recover an average loss 
on account of fifteen bales of cotton, (being 
part of twenty-one bales shipped at Provi- 
dence) alleged to be wet through, and dam- 
aged on the voyage by the sea, winds and 
weather, *&c, [Verdict for plaintifif.] 

The following points arose in the course 
of the trial, 

1st The plaintiff in order to prove the 
average loss on the fifteen bales, gave in 
evidence, that the whole fifteen, if undam- 
aged would have sold at Baltimore for dol- 
lars 6975 02, but in their damaged condition 
sold for dollars 4545 70, malcing a loss of 
dollars 2429 32. 

Eawle, in summing up to the jmy, objected 
that the plaintiff ought to have shown the 
invoice value, or prime cost of the bales at 
the port of lading, and then by showing what 
a sound bale would seU for at Baltimore, and 
what the damaged bale did bring, to talie 
that proportion and apply it to the value in 
the invoice; for which only the insm-er was 
liable; thus, if the bale was valued in the in- 
voice at 100 dollars, and being sold sound at 
Baltimore would have brought 200 doUai-s, 
but damaged fetched only 100; the difference 
between sound and imsound at the port of 
.deliveiy was one-half, or in other words, a 
loss of half the value. This applied to the 
Invoice in the like proportion, would make 
the insmrer liable on his own subsa-iption, to 
half the invoice value, viz. 50 dollars on a 
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bale, and on the whole fifteen 7u0 dollai-s; ] 
Avhoi-eas, taking the difference in money be- I 
tw-een the sound and unsound bales at the 
market, the loss would be 1500 dollai-s. This, 
he stated as the rule laid down in Lewis v. 
Rucker, 2 Biorrows, 1167, and was the settled 
mode of adjusting average losses. 

The fact was, that the plaintiti did not, on 
the trial, produce the invoice, or prove the 
prime cost of the goods, nor was any account 
given of it. Kawle therefore contended, that 
the juiy ought not to take as the loss, the 
difference between what the sound and \m- 
sounrt bales sold for at Baltiinore, and charge 
the defendant in that ratio on his subscrip- 
tion; because that rule might involve the un- 
derwriter in the state of the market, w^ith 
which he had nothing to do, except so far 
as to indemnify the insured in the proportion 
which the loss bore to the estimated value in 
the policy. Now, as the plaintiff has not 
produced the original invoice, or insured 
value, the jiu-y cannot take the proportion 
between the sound and the unsound cotton 
at Baltimore, say, a fifth, a sixth, or a sev- 
enth, and apply it to the value in the policy, 
and charge an average of a fifth, sixth or 
seventh on that value; but will be obliged 
to take the absolute difference in money at 
the port of delivei-j-, and charge it to the 
underwriter, which as is shown in Lewis v. 
Rucker, [supra,] is a most imcertain and un- 
just i-ule. In short, he contended that the 
plaintiff could not recover. 

THE COURT, in charging the jury on this 
point, gave no decided opinion; but merely 
stated that though this w^as the proper rule, 
and easily applied in the case of J.ewis v 
Rucker, becaus'e there, each hogshead was 
separately valued in the policy, yet, as here 
the whole cargo w^is valued together, it was 
impossible, from the face of the pohcy, to 
come at the proportion of loss, which each 
bale bore to the value insured. That to be 
sure, there must be an invoice, and no doubt 
a value affixed to each bale; but as this was 
a cargo valued in lump in the policy at Prov- 
idence, it was not certain that the invoice 
value at India, was the one meant to be re- 
fen-ed to in case of an average loss; neither 
■did the court, as at present, consider the non- 
production of the India invoice, as depriving 
the plaintiff of his right to recover. That the 
jury had in proof the difference between the 
soimd and unsound bales at the port of de- 
livery; and unless the defendant could show 
a better rule, the jury might adopt that, or 
such other as would do justice. 

2d. The insm*ance was at and from Provi- 
dence in Rhode Island, to Baltimore in 
MaiTlfind. From the protest of the captain, 
and other evidence, it appeared, that he 
sailed from Providence on the voyage, on the 
28th July, and touched at Newport, where 
ho remained several days, and then proceed- 
ed; after which, and between Newport and 
Baltimore, the damage happened. It did not 



appear why the captain put into Newport, 
and remained there so long. But several 
witnesses had been examined on commis- 
sion, who proved, that going into Newport 
and remaining there, either to take in lading, 
or on account of being wind bound, or to 
proem-e lading, was considered as in the 
com-se of the voyage; and it was the general 
custom, and so understood, that going to 
Newport was in the com-se of the voyage, 
and no deviation. 

Rawle contended, that it did not appear for 
what cause the captain went to Newport; 
that he remained there eleven days; that 
none of the witnesses, except one, had said 
that going into Newport was discretionary 
and without some cause, and might be with- 
out limitation of time. There was here, 
then, a plain deviation, and that destroys the 
insm-ance. That the usage must be general, 
well known and defined; Pai-k, Ins. 308; and 
that this departure was not supported by 
the usage. Park, Ins. 300, 302. 

THE COURT, on this part of the case, 
told the jury, that several witnesses had 
sworn that touching and staying at Newport 
was within the course of the voyage, and so 
understood by underwriters. \\''hether the 
right of going there was restricted to par- 
ticular causes; whether any such cause ex- 
isted in this case; whether the captain re- 
mained there an unreasonable tim© beyond 
the customai-y allowance; and generally, 
whether the going there and remaining, were 
within the custom of the trade, were matters 
of fact If they found the deviation within 
the custom and usage, then it would not af- 
fect the policy: but if otherwise, then the 
1 policy would be avoided, and the insurers 
discharged. 

3d. But the great question which arose in 
this cause and very much litigated, was, 
whether the insured could recover for an 
I average loss, on account of damage by the 
sea to the goods in question, without proof 
on the part of the assured, that tJie captain 
had caused a survey to be made at the port 
of delivery, before brealcing bulk. It wa» 
urged by the defendant's counsel, that the 
under^vriters were not answerable, if the 
damage arose from bad stowage, or insufll- 
cient dunnage, or other unworthiness of the 
ship, or from the carelessness of the mari- 
ners. That it was an indisputable rule that 
the insured coidd not recover for losses aris- 
ing from his own act, or the act of his 
agents, except for barratry. 1 Emerig. Ins. 
364, 678, 680. That as damage by sea water, 
might arise either from the natural perils of 
the sea, or from the bad stowage, &c. of the 
cargo, a custom had been established, by 
which it was necessary for the captain be- 
fore bulk broke, to call in two or more siu-- 
veyors, being experienced persons, usually 
captains of vessels, to examine the condition 
of the ship, and after making a sm-vey, to 
certify whether the stowage and dunnage 
had been good, or if any damage appeared, 
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to what cause it was owing. They contend- 
•ed that this custom existed in. Baltimore, 
aod that as no sm-vey had been made, the 
insured could not recover. They cited on 
usages, Park, Ins. 30, 33, 40, 41, 44, 45, 115, 
116, 308; 1 Beaw. Lex. Merc. 75; 2 Emerig. 
Ins; 100, 103; 2 Burrows, 1226; 1 W. Bi. 
417. 

In. order to establish the custom, a great 
many witnesses swore, that it was the set- 
tled and undoubted usage in Baltimore, for 
the captain to have a survey made previous 
to unlading; and that according to the re- 
ceived opinion and practice at the insiu-ance 
•offices, and among insurers and insm-ed at 
Baltimore, insurance for average loss was 
never paid, nor considered as recoverable, 
imless a survey had been made by the cap- 
tain, and was produced as a document 
against the underwriters. A number of wit- 
nesses, and among others, certain ancient 
and established insurance brokers of Phila- 
delphia, were examined, who proved the 
same usage and opinion in Philadelphia. It 
further appeared, that under the colonial 
government, and since, under the federal 
government, the court of admiralty in Phila- 
delphia had constantly issued commissions 
of survey for that port; and the act of con- 
gress, (2 Stat 109,) was cited, authorizing 
such commissions. In Baltimore, it appeared 
the practice was, for the captain to procure 
the survey to be made, and by persons of 
his own choosing. 

On the other hand, many respectable wit- 
nesses, merchants, brokers, and others, and 
particularly the presidents of two insurance 
■companies in Baltimore, were examined by 
commission on this point They agreed that 
there was a practice in that port such as be- 
fore described, and, that in cases of average 
loss, the sm'vey was one of the usual docu- 
ments called for at the offices, in order to 
charge the underwriter. But they said, that 
in their opinion, there was no custom or 
usage which deprived the insured from re- 
■covering for a loss of that kind, if it could 
be otherwise well proved, merely because of 
an omission in the captain to make a stur- 
vey before bulk broke. That a sm*vey made 
was generally a good piece of evidence for 
the insured, as it was used to prove that the 
•damage arose not from the ship, but from 
the seas; and so made less proof or none 
necessary to show that loss had happened 
"by the perils of the sea. Yet it was always 
their nnderstanding, that if the insured could 
otherwise sufficiently prove the damage to 
have happened by the causes insured against 
the want of a survey was no legal bar to 
their recovery. 

On the part of the plaintiff it was con- 
tended that such an usage was tmreason- 
able; that the insm-ed, in the relation they 
stood to the underwriter in case of goods 
freighted, had nothing to do with the cap- 
tain or ship owner; all they had to do was 
to prove the loss or damage insm-ed against: 



if the captain omitted a survey it was noth- 
ing to them; and that there was no such 
general law of insm-ance as that now set up, 
(Park, Ins. 112;) that such port customs as 
these, were not of general notoriety; the 
underwriter in Philadelphia coidd have no 
view to it, even if it existed; and that in 
fact it seemed no more than a regulation 
which took place at the offices in adjusting 
the evidence of losses, and not a custom 
adopted by any judicial authority. But ad- 
mitting such a custom might exist to desti*oy 
the remedy of the insm-ed, yet, that it was 
not proved; on the contrary, the evidence, 
to say no more of it, left it in equilibrio. 
THE COURT, in charging the jmy, said, 
that by the general law, a survey, though 
to many purposes a very useful and proper 
document, even as between insurer and in- 
sured, was not an essential piece of evidence 
to make out the title of the insured to his in< 
demnity. If he could satisfactorily prove 
the loss or damage without that would be 
sufficient The question made here, is, 
whether, by the usage of the place, and es- 
tablished custom, the production of this in- 
strument, as between insurer and insured, 
is not essential to the plaintiff's recovery on 
the policy in question. A custom which is 
to control or model the rules of evidence 
necessary to establish a title or claim in a 
court of justice, to something different from 
the common or general law, may, possibly, 
be good; we do not now determine that. 
But it must be observed, that there is some- 
thing very hai'sh la a custom or usage which 
would not admit of those exceptions to- the 
rule, which necessity or accident would al- 
low of according to the common law. What 
if a survey should be lost, or the captain 
should, by death or accident, be rendered in- 
capable of making it? But be that as it 
may, in order to give to such usage the force 
contended for, against the insm-ed in this 
instance, it ought to be clearly made out; 
its existence, its Kstent, and its notoriety, 
should be indisputable. If this had been 
proved, a case might be raised whether this 
usage did not make part of the contract, and 
as it were embodied with it by an implied 
understanding of the parties, who are al- 
ways supposed to be privy to, and boimd by 
those general usages which belong to the 
trade on which the policy is made, though 
not enumerated in the policy. But tiie usage 
contended for, namely, that the negleei, 
omission or refusal of the master to make a 
survey, bars the insured from recovering his 
average loss, though he can otherwise suffi- 
ciently prove it, is not established by the tes- 
timony. The witnesses differ; and upon the 
whole there is not in point of fact, any such 
usage proved. If you are of this opinion, 
you will pay no respect to the usage as a 
bar. Still, however, the insured must prove 
to your satisfaction, that the loss did happen 
by the perils of the sea, and not fi-om mis- 
management in the stowage or dunnage. 
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Oi tills, much evidence is laid before you; 
and on this point the want of a survey 
'.vhich might have proved the damage not to 
have arisen from the stowage or dunnage, Is 
,jome evidence of a negative kind, that the 
damage did arise from that cause; and in 
this point of view only you are to consider it, 
and not as a bar. 



The jury found for the plaintiff. 
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BENTLEY et ux. v. PHELPS. 
[2 Woodb. & M. 420.] ^ 

Circuit Court, D. JIassachusetts. May Term, 

1847. 

Mortgage — What Constitutes— Deed Absolute 

ox Face— Evidence— Statute of Frauds. 

1. AVhere a deed is absolute on its face, it is 
competent to show, in a bill in equity, that it 
was a mortgage, by proving confessions of the 
grantee that it was a mortgage, and that a 
deed of defeasance was to be given and filed 
with it, so as to constitute the transaction a 
mortgage; by proving receipts of money subse- 
quently from the grantor and her representa- 
tives, for interest, and in amounts correspond- 
ing to interest rather than rent; by possession 
long after the conveyance retained by the gran- 
tor; by the relation of debtor and creditor, ad- 
mitted to have then and long before existed be- 
tween them; and by the value of the property 
being larger than the consideration advanced. 
[Cited in Almy v. Wilbur, Case No. 256; 
Jewett V. Cunard, Id. 7,310; Tufts v. Tufts, 
Id. 14,233. See, also, flughes v. Edwards, 
9 Wheat. (22 U. S.) 489; Sprigg v. Bank 
of Mt. Pleasant, Case No. 13,257; Chick er- 
ing V. Hatch, Id. 2,672; Sprigg v. Bank of 
Mt. Pleasant, 14 Pet. (39 U. S.) 201; Rus- 
sell V. Southard, 12 How. (53 U. S.) 139; 
Rhodes v. Farmer, 17 How. (58 IT. S.) 464; 
Wyman v. Babcock, Case No. 18,113; Bab- 
cock v. Wyman, 19 How. (60 U. S.) 289; 
Graham v. Sheken, Case No. 5,675; Amory 
V. Lawrence, Id. 336; Andrews v. Hyde, 
Id. 377; Howland v. Blake, Id. 6,792; Dow 
v Chamberlain, Id. 4,037; Jones v. Guaran- 
ty & Indemnity Co., 101 U. S- 022.] 

2. These are each admissible for this purpose, 
and are not forbidden by the statute of frauds 
in such a case. 

[In equity. Bill by Thomas Bentley and 
wife against Abner Phelps to have a deed 
absolute on its face declared a mortgage. 
Decree for complainants. 

This bill was filed in August, 1845, alleging 
that Hannah Jones, the mother of the wife 
of the complainant, was, dm-ing her life, 
seized of certain premises in Boston, on Rich- 
mond and Ann streets, containing about four 
hundred square feet of land, with the build- 
ings thereon; that she was indebted to the 
respondent Phelps, in the sum of $165, and 
gave a mortgage of these premises to secure 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



it Sept. 22, 1824; that she paid the same, and 
in January, 1827, borrowed of Phelps §567, 
to secure which she conveyed to him, in fee- 
and absolutely on the face of the deed, the 
same premises, but as then designed and 
agreed, in mortgage, to secure its repayment 
and interest thereon quarterly; that in pm-- 
suance of this agreement and understanding 
between the parties to that deed, she con- 
tinued in possession of the premises till her 
death, in Sept. 1832; that in the mean time 
she expended a large part of the §507 in re- 
pair of the buildings, and paid the interest 
thereon quarterly, both parties treating the 
deed, as stipulated, to be a mortgage, and a 
mere security for the debt; that after her 
death, in 1832, Hannah McLean, mother of 
Mrs. Jones, and grandmother of the wife of 
the complainant, who is daughter of Mrs. 
Jones, and her sole heir, and a minor then 
as well as at the time of filing this bill, took 
charge of the premises as her guardian and 
administratrix of the estate of Mrs. Jones; 
that Mrs. McLean continued to treat the- 
premises as under mortgage ta Phelps, and 
he to receive from her interest on the debt 
and principal, till, on the 23d of July. 1834, 
only $450 remained due, as stated by Phelps; 
that she continued to occupy or receive the 
rents therefor, and make payments of por- 
tions of the interest and principal due to 
Phelps, till 1841, when he excluded her there- 
from; and that the wife of the plaintiff, then 
a minor, and so in 1843, married him, and 
since that event they have repeatedly de- 
manded of Phelps to account for the rents 
and profits, and come to a settlement of the 
mortgage, and pay any balance due to them, 
or receive any due to him, and reconvey the 
premises to her as heir of Mrs. Jones. It 
was fm-ther averred, that Phelps refused to 
consider the transaction as a mortgage, and 
to come to any settlement thereof, and, after 
putting to him several interrogatories, the 
bill concluded with a prayer that, after an- 
swering them, he be required to account for 
his receipts, and reconvey the premises on 
receiving any balance due, and also paj^ over 
the sm-plus, if any he may have received. 

One answer was put in and excepted to 
for improper matter inserted by the respond- 
ent, and, after amendment, the averments in 
it, which it is material to repeat, were those: 
That he loaned to Mrs. Jones $165 in Sept. 
1824, and took the mortgage first described 
in the bill; that in 1825 he loaned her $185.61 
more, most of which was expended in repairs 
of the buildings on the premises, then much 
dilapidated; that she continued in possession 
thereof till Jan. 29. 1827, when she owed him 
$367, principal and interest, and proposed to 
sell and convey to him the premises for .^200 
more, making in all $567. which last sum he 
then advanced to her, and took an absolute 
deed of the premises; that it was then the 
full value of them, and the note he held 
against her was given up; that there was no 
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agreement to treat tbis last deed as a mort- 
gage, nor had Mrs. Jones any expectation it 
would be, nor bad be ever said it was to be 
so treated; tbat Mrs. Jones remained in pos- 
session under a written lease to pay $55 per 
year, rent and taxes, but not otherwise; tbat 
sbe never paid bim interest after tbe con- 
veyance in 1S27, but small sums as rent be- 
tween tbat time and her death in Sept. 1832, 
which were indorsed on the lease, and 
iimounted in all to $86.19, leaving a balance 
■due for rent of $248.18, beside the taxes; 
that in Sept. 1832, after her death, finding 
her mother, LIrs. McLean, in the house, he 
■consented at her request to let her continue 
to occupy it, on the same terms, and her 
promise to pay off as much as she could of 
the balance due from her mother; tbat Mrs. 
McLean paid more than the rent for a few 
years, and in 1841 she had discharged in all 
$350.29, which, with Mrs. Jones's payments, 
amounted to $436.48, leaving $374.76 due on 
the lease, besides interest and taxes; that 
he tlien notified her to quit the premises, 
which she did without complaint; that be 
never settled with her, and if he told her 
the balance due to bim was $450, which he 
denies, it was conjectural, and related only 
to what was due for rent and on the lease, 
and not to any other debt, as none other ex- 
isted; that the real sum then due for rent 
and taxes and interest thereon was $582.80, 
and has never been paid, nor any statement 
made by him to Mrs. McLean or others, tbat 
tbe previous deed was a mortgage, or meant 
to be; that he never promised to reconvey 
tlie premises, when the "sum named in the 
last deed and interest thereon were paid; and 
that the wife of tbe complainant came of 
iige before her marriage in A. D. 1832, and 
is admitted to be the heir of airs. Jones, and 
was under the guardianship of Mrs. McLean, 
The answer was sworn to. 

The testimony printed consisted chiefly of 
the depositions of Mrs. McLean, Samuel Bell, 
and Mr. Page, with several receipts and can- 
celled notes. Such portions of them as are 
important are referred to in tbe opinion of 
the coujrt At the hearing, the respondent by 
agx-eement put in a copy of the original mort- 
gage, and of the subsequent absolute deed to 
him by Mrs. Jones, and the duplicate of the 
•original lease to Mrs. Jones, with several In- 
dorsements therein, -which are referred to be- 
low. 

The cause was argued at this term by John 
A. Bolles, for complainants, and Bradford 
Sumner, for respondent. 

WOODBURY, Circuit Justice, delivered the 
opkiion of the court. He said that the tasK 
of the court in settling tlie leading facts in 
this case was embarrassing; not so muen 
fi'om the doubt how tbe balance of the testi- 
mony stands on the face of it, as from the 
great errors in memory, which tbe collisions 
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of the testimony disclose, if not some more 
painful conclusions in respect to portions of 
the answer. As some apology for the re- 
spondent, however, the transaction is one 
obscured by time, a whole generation having 
passed since the deed in controversy was 
given; the only witnesses are also very aged, 
and some of them nearly related to the com- 
plainants; and the respondent himself, after 
twenty years, would naturally rely more on 
tbe written papers as to what the transaction 
really was, than on any obscure or imper- 
fect recollections of any thing difEering from 
them. Under all these considerations, the 
case is lil^ely to be surrounded with some 
doubt In respect to such remote facts; and 
this would be peculiarly so from various 
circumstances being not reconcilable with 
the hypothesis assumed on the one side or 
tbe other, and there being two or three im- 
portant and direct contradictions betweeii 
tbe answer and tbe witnesses. But the lat- 
ter, beside their nmnber, seem the most 
strongly sustained by some of the written 
docmnents. These last are less forgetful 
than men; less open to improper influences-, 
and if tampered with, less able to conceal 
it; and the facts compel me to say, that 
they tend in the main du-ectly to support 
the positions of the complainants. 

An analysis of tbe evidence will show how 
this matter really stands. The material 
facts admitted should be distinguished from 
those which are controverted, as the former 
alone possess much weight independent of 
ttie others. Those which are material in de- 
ciding, whether the deed of 1827 was intend- 
ed to be a mortgage between Mrs. Jones and 
Dr. Phelps, and which are admitted on both 
sides, consist, first, of the continued posses- 
sion of the premises by Mrs. Jones or othei'ss 
under her, from that time till her death, in 
1832; and alike possession by Mrs. McLean, 
the guardian of her daughter and heir, from 
that time till 1841. Next, it is the relation 
of borrower and lender, which bad existed 
between these parties fi-om. 1824 up to the 
date of that deed, if no longer. Finally, it 
is the exercise of all acts of ownership by 
Mrs. Jones and tiie guardian in letting tht 
premises to others, or making any temporary 
repairs from 1827 to 1841; and the absence 
of any by the respondent, except the lease 
to Mrs. Jones for one year at the commence- 
ment of A. i>. 1827. 

The next material facts controverted will 
next be eonsidei'ed. They are, 1. The value 
of the property in 1827 as compared with 
the consideration set up for a sale, whether 
much more or not. 2. The payment of mon- 
ey to the respondent by Mrs. Jones and Mrs. 
McLean, and the receipt of it by him dming 
that period, whether as interest on a moi-t- 
gage or rent t>n a bona fide lease of what 
he had bought absolutely. 3. The actual ex- 
ecution of a defeasance to airs. Jones in 1827, 
with a view of making the deed from her a 
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mort.Erage. 4. The admissions by tiie re- 
spondent or not, that it was intended to be a 
mortgage, and was so considered by him, as 
well as by Mrs. Jones and Mrs. McLean. 
5. The continuance of the relation of bor- 
rower and lender even in and after 1827. 
Xow, in respect to these controverted facts, 
there were generallj^ on the side of the re- 
spondent no witnesses and no evidence, but 
his own oath in bis answer; and it ought to 
be added, some prima facie presumption in. 
his favor which arises from the face of the 
deed and lease, and of a few of the receipts. 
But it is to be remembered, that the written 
papers of the grantee belonging to the trans- 
action itself, and more especially the deed, 
are not in a case like this to possess the con- 
trolling influence, which is imparted to them 
iu regard to most other contracts. Because 
tlie truth of the face of the deed is the very 
fact in controversy, and if its face be at all 
conclusive, no mortgage would in any case 
be allowed to be proved either by other 
writings or by parol independent facts in 
pais in chancery, any more than at law. 

It is well settled, however, that in chan- 
cery, as this case now is, the parties are al- 
lowed to show by parol as well as other 
writings, notwithstanding the conveyances 
are absolute on their face, such other facts 
as may render it probable a mortgage was 
intended. And hence it follows, that the 
form of the papers makes only a prima facie 
case, and is not to stand against other facts, 
which satisfy the court, that in reality a 
mortgage between, the parties was probably 
contemplated. The parol evidence is thus 
allowed, not to show here, that the deed was 
made absolute by mistake or accident, when 
it was meant to be conditional; but that it 
was by design made absolute, while in truth 
the real transaction as a mortgage was thus 
intended to be concealed or covered up, or 
be left to a separate defeasance. And the 
other party undertakes to show this from 
separate writings, or from certain independ- 
ent distinct facts and doings between the 
grantor and grantee, which courts of chan- 
cery will consider and give to them their due 
weight in conjunction with the written evi- 
dence of the deed the other way, and the 
oath of the party and any thing else cor- 
roborative on his part. This com-se does 
not conflict witb. the statute of frauds, when 
it proves other written papers making the 
deed or mortgage, or adduces independent 
facts which show the face of the deed to 
contain a mistake or a fraud, or not the 
whole ti'uth. 

The first material controverted fact is the 
value of the premises compared with the 
debt or sum advanced. The only testimony 
on this for the respondent is from himself 
in his answer. It is that the sum due to 
bim was $5G7, equal to the full value of the 
premises at that time. There is no other 
proof, except bis oath and the consideration 
named in the deed, that Mrs. Jones then 



even owed him so much as $oG7, by $150 or 
$200. The previous notes and advances fall 
short of this consideration to that extent. 
and no note or receipt, or witness, except as 
aforesaid, shows any thing either more or 
less. The bill in this respect, and in one or 
two others, varies from the proof, though not 
so as to require amendment. Inclining on 
the weight of the testimony, however, to hold 
that the ti'ue sum was $5G7, for the pm-pose 
of this inqxiiry, and to be composed of $3157 
old debt, and $200 new, there is the positive 
testimony of two witnesses against his an- 
swer as to the value being no greater. They 
show that this sum was not equal to more 
than half or one third the value of the prem- 
ises. Mrs. McLean had bought them ten or 
twelve years previous, and given $1300 for 
them. Mrs. Jones had in the year before 
this conveyance expended on them in repairs 
$180 more, with money borrowed of Phelps. 
Before those repairs, Mrs. McLean testifies 
they were worth $1300, and are now, A. D. 
1846, worth $1600 to $2000; and Mr. Bell 
swears they are now worth $1000, From all 
this, however meagre, compared with what 
could be proved on either side, and probably 
would be, if this was not correct, little doubt 
exists, that in 1827 the premises were worth 
from twice to three times the consideration 
paid; and this fact, therefore, raises a 
strong presumption in equity that the trans- 
action was a mortgage, and not an absolute 
sale. One party will not readUy be pre- 
sumed so foolish as to sell outright for half 
or one third what his property is worth; 
nor the other so unconscionable as to buy 
at that depreciation, when other circum- 
stances combine with this to render the sale 
a mortgage, and thus make both behave 
naturally and justly. 

But there is another piece of testimony still 
more striking connected with the income de- 
rived from this property, and thus showing 
something as to its true value. Beside the 
land, which has been made in argument the 
basis of its value, buildings existed, which 
were rented by Mrs. Jones for $120 a year 
once, by Mrs. JMcLean for $200 once, ^ll'y 
once, and $150; and by Phelps once at $156. 
Now the value of this rent would be not 
merely the four hundred feet of land, bxit 
buildings, which, though old, had been well 
repaired by the money borrowed of Phelps^ 
and rented at the rate of six per cent, on a 
capital of from $3200 to $2400. This is sub- 
ject to some deductions for insux*ance, taxes, 
&c., but still increases the improbabilitj' of 
an absolute sale for $567, of what cost near 
twenty years before $1300, and yielded a 
rent at least equal to six per cent, on more 
than $2000. On the hypothesis that this 
was an absolute sale, Mrs. Jones parted with 
premises for a sum, whose interest was only 
$34.02, which yielded her an interest or in- 
come at that time at least of $150 yearly, 
or from four to five hundred per cent. more. 
But supposing it was done in the form of 
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an absolute sale merely to secure tlie pay- 
ment of lier debt and interest, and to prevent 
any creditor of hers from attaebins: the 
equity of redemption, as SJirs. McLean testi- 
fies Tbelps admitted to ber, and tbe transac- 
tion becomes more natm'al and explicable on 
ordinary principles; and is anotber piece of 
corroborative testimony, that tbe equity of 
redemption was considered worth something, 
and tbe sum loaned by no means equal to 
tbe value of tbe premises; otherwise, a re- 
sort to this coiurse to prevent attachment 
would not have been thought necessary. 

Tbe next controverted fact as to tbe subse- 
quent payments, whether for interest or rent, 
is very material, because, if actually paid and 
received as rent, it would indicate that an ab- 
solute sale had been intended to be made. 
Whereas, if the payments were for interest, 
they would furnish strong evidence that a 
niortgage was xmderstood to be existing, and 
meant to exist rather than a sale. The very 
first payment which appears in tbe evidence 
to have been made by Mrs. Jones, was Aug. 
6, 1S27, or about seven months after the deed 
was executed, and is stated by Phelps and 
entered originally on tbe back of the dupli- 
cate lease in his possession, without saying 
whether it was for interest or rent. 1 say 
originally, not merely from the appearances 
of the paper, the color of the ink, and the 
pimctuation, but tbe positive evidence of 
three witnesses, who are experts as to hand- 
writing, and are contradicted by none on tbe 
part of the respondent, but are sustained by 
the appearances on tbe paper just referred 
to. Such alterations may have been made at 
the time and by assent of parties, and differ- 
ent colors in the ink may exist in the same 
writing, by dipping a pen deeper. Hence I 
did not and do not now tbmk it expedient to 
decide such a question without proof dehors. 
That proof is very direct and sti'ong. Tbe 
a*pparent alterations, to,o, are all in such 
parts, and such only, as to affect this ques- 
tion In dispute; and however disagrooable it 
may be to find this matter unexplained, my 
duty is now merely to follow where tbe posi- 
tive evidence requires me to go. This evi- 
dence is, that a manifest alteration has since 
been made in. this fii*st written receipt by 
some person, adding the words "rent" and 
"lease." So in the nest receipt on tbe 8tb 
of October, neither "rent" nor "interest" was 
named in that originally, but these witnesses 
testify that "rent" has since been added. So 
again in the receipt of Jan. 15, 1828, and July 
29th, Again, the receipt on the 29tb of April, 
1830, was originally "interest to this date," 
which it is proved has been erased, and "rent 
three dollai-s" added. And Oct. 29, 1830, "in- 
terest" was in the receipt at first, and has 
been since erased and "rent" substituted. It 
is not veiy probable that these additions and 
these erasm*es have been made for any pur- 
pose than to prevent the inference, which 
would arise from them as they stood orig- 
inally, that the deed and lease bad been a 



mere mortgage in design, to secure the debt 
and interest If meaning otherwise, it is 
probable that tbe receipts would have been 
originally in terms for rent, and rent alone; 
and not as they were, in no case, for rent, 
but in two of them expressly, ipsissimis ver- 
bis, for "interest." 

It is not shown, that any person had a mo- 
tive to make these alterations but tbe re- 
spondent, and the receipts have been in his 
possession till produced in court. Apparent- 
ly, and such is the evidence, they are altera- 
tions of a subsequent date to the original en- 
try, but in tbe same handwriting. Tbe coiu-t 
do not decide on tbe author of them, or the 
guilt of them, in this collateral inquiry, for 
it is possible they were afterwards made by 
consent But there is no such proof, and it 
Is enough to say here on the proof which ex- 
ists, that as the receipts appear to have stood 
originally, they fm'nished strong evidence 
that the payments made by Mrs. Jones were 
as "interest," and were so received by Phelps, 
and are thus a species of evidence, and writ- 
ten evidence, very decisive that the relation 
of mortgagor and mortgagee was understood 
and meant by both parties to continue be- 
tween them. 

Anotber ch'cumstance connected with these 
payments by Mrs. Jones, showing tbem to 
have been for interest, is that the nominal 
rent reserved in the lease was $55 per year, 
whereas tbe interest on tbe §567 she Is claim- 
ed to have owed Phelps in January, 1827, is 
only $34.02; and on examination it will be 
found that it was near the amount of mter- 
est, and not of the nominal rent, which she 
paid yearly till the payment stopped in tbe 
latter pai't of 1830. They exceed tbe amomit 
of interest only small fractions, which were 
probably added for not being made punctu- 
ally at the end of each quarter. Tbe differ- 
ence between that and the nominal rent re- 
served yearly is about twenty-one dollars, or 
over one third the whole sum, and is hence 
the more striking as a payment in reference 
to interest rather than rent. Beside this, a 
quarter's interest is eight dolla'rs and a frac- 
tion, whereas a quarter's rent would be $13.- 
75; and tbe last sum is not in one instance 
out of the eleven payments made by Mrs. 
Jones tbe amount paid, or any thing within 
three to four dollars of it, while in six or sev- 
en of the eleven payments, the amount was 
eight dollars and a fraction, differing only a 
few cents from a quarter's interest, but fall- 
ing short of a quarter's rent about five dol- 
lars in each of those cases. 

Following the payments fui'ther after the 
death of Mrs. Jones, the same evidence exists 
in some respects tliat they were made for 
interest, with some additional corroboration 
of it, and on the contrary with some coimter 
data. Thus Mrs. McLean within a few days 
after the death of Mrs, Jones, testifies that 
she called on Dr. Phelps as to tbe premises, 
and he admitted they were held as mere se- 
curity for tbe payment of the principal and 
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such interest as Mrs. Jones had not paid. 
When these were satisfied, he was willing to 
reconvey them. He assented to her continu- 
ing to occupy them as Mrs. Jones had; and 
she thereupon did occupy them, and at once 
commenced making payments on what she 
considered the mortgage debt. Dr. Phelps, 
in his answer, denies so much of Mrs. Mc- 
Lean's testimony as relates to there heing any 
mortgage, and insists that Mrs. McLean was 
to remain there as if under the lease to Sirs. 
Jones, continued to her, and on her undertak- 
ing to pay also the arrears of rent due from 
Mrs. Jones, and not the arrears of the mort- 
gage. In this conflict of testimony on these 
points between the respondent and Mrs. Mc- 
Lean, it will be necessary to turn to the writ- 
ten evidence between them as supporting ei- 
ther. 

The very first receipt to Mrs. McLean, 
Sept. 12, 1832, the same month her mother 
died, is "$14.50 towards the interest." This 
receipt has been in her possession, and has 
no appearance of alteration, and is strong 
evidence of a mortgage. But the next one, 
Oct. 29, 1832, is for $32.50, "being the last 
quarter's rent, and the rest on the debt due." 
This is the first mention of rent originally in 
a receipt, since the deed was given in A. D. 
1827; but this is accompanied by the ex- 
pression of "debt due." This last expression 
would be evidence of a mortgage debt being 
thus recognized, if Dr. Phelps did not insist 
it referred to the debt due from Mrs. Jones 
for rent. Mrs. McLean, however, testifies it 
was the debt due on what she considered as 
secured by the deed of 1827, and which 
Phelps told her was meant to be a mortgage. 
She is fortified in her position not only by the 
first receipt having been for interest, but by 
the third receipt, Jan. 19, 1833, which is 
$7.50, "the interest, and the rest $S on the 
debt," the word "interest" not applying to 
rent, biit to interest on the mortgage, and 
the debt named in connection with it being 
probably the mortgage debt. The amount 
paid for interest strengthens this view, as 
being quarterly it would far exceed the 
amount of interest on Mrs. Jones's aiTcars 
for rent, even as comiDuted by Dr. Phelps at 
$248.18, principal and taxes, and would ap- 
proach near to the interest on the original 
debt of Mrs. Jones for money borrowed, con- 
sidering that a part of the principal had been 
discharged by Mrs. McLean. The amount of 
principal so discharged by her within a year 
and a few months appears to have exceeded 
$100, leaving only about $467 debt, the in- 
terest on which quarterly would be a frac- 
tion over seven dollars. Accordingly, as a 
remarkable verification of her statements, we 
find in five or six subsequent cases, that her 
payments amount to seven dollars each and 
a fraction, or fifteen dollars and a fi'action, 
apparently to cover in the first instance one 
quarter's interest on the mortgage debt, and 
in the second instance, two quarters, but not 
at all agreeing with the position taken by the 



respondent as to rent. During 1833 and part 
of 1834, some of the receipts speak of inter- 
est alone, and some of interest and debt, 
some rent and interest, and some rent alone. 
But on July 23, 1834, Dr. Phelps gives a re- 
ceipt in a still more striking form for a cer- 
tain amount, "being the interest and $14 on 
the principal, which leaves now due me $450." 
This indicates in its terms a mortgage debt 
most strongly, and agrees with what would 
then be the amount of that debt, reduced as 
before mentioned, and not with any debt of 
Mrs. Jones for rent alone. 

Furthermore, Mrs. McLean testifies it was 
given on her request to have a statement of 
the amount due on the loan to Mrs. Jones, 
seem-ed by mortgage. Numerous subsequent 
receipts to- Mrs. McLean are all for "interest" 
or "interest and principal," or "rent and in- 
terest," or "principal," or "rent or interest," 
considering it the same in at least three of 
the receipts. They continue down to 1839, 
and as the principal debt had become still 
fm'ther reduced, the quarter's interest is only 
$6.50, or $6.25, instead of $7 and a fraction, 
or $8 and a fraction, indicating in this way 
again, that the payment was not as a mere 
tenant for a fixed rent as rent, but the pay- 
ment of interest as a debtor, or for a debt, 
and hence varying in amount as the prin- 
cipal debt varied. It is also a remarkable 
cu-cumstance, that not one of all these pay- 
ments dm-ing fourteen years corresponds in 
amount annually, semi-annually, or quar- 
terly with the nominal rent reserved of $55 
per year, or with the $100 per year, nearer 
its true value as rent, but most of them 
correspond with the interest on the mort- 
gage, indicating that as the guide and stand- 
ard in the minds of both parties. 

The next controverted fact bearing on the 
question, whether the deed of January, 1827, 
was intended to be a mortgage, is the actual 
execution of a defeasance in writing testified 
to be admitted by Phelps, to have been made 
and filed away with the deed, so that in 
case of his or JMrs. Jones's death, written evi- 
dence of the designs of the parties might 
exist. In relation to this fact, there is on the 
one side the denial of Phelps imder oath, and 
against it the express testimony of Bell and 
Mrs. McLean, as to Phelps's positive state- 
ments to that effect in detail. 

It may be proper to say here, once for all, 
that since Mrs. McLean's near relationship 
to the complainants would cause her evi- 
dence to be scrutinized more closely, and 
especially where it was contradicted by oth- 
er evidence from persons not related to the 
opposite parly nor interested, her evidence 
might in such case require corroboration 
from others in order to deserve full credit. 
' But here she is contradicted only by the par- 
ty in interest, and is fuUy sustained by an- 
other witness. In relation to her and Mr. 
Bell, as pereons advanced in life, and hence 
excepted to as being more frail in memoi-y, 
it is certain that as to recent transactions, 
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«ucli persons notice them less and thinic 
•of them less, than events in early life. But 
if, as in this case, they are not deaf so as to 
prevent hearing, and took a deep concern 
4is in a matter lilce this, interesting to them 
jind their near friends, and profess to re- 
member it, the confidence due to them is 
Dot to be diminished on account of their age, 
^nd should in some cases be greater, from 
their nearer approach to futmre accounta- 
bihty for false swearing, though not actually 
in artieulis mortis. I am bound then to be- 
lieve them in this as in other parts of their 
•evidence, where their recollections are dis- 
tinct and positive, and not impugned by any 
•other witness, but merely by tlie party in in- 
terest, and sustained as they are by most of 
tlie receipts and other facts. Carpenter v. 
Providence Washington Ins. Co., 4 How. [45 
^. S.] 185. 

It must be considered proved, that this 
-cleed, though absolute on its face, was made 
-actually a mortgage by a written defeasance. 
Whether it was sealed or not, or bore date 
Tvith the deed, or was formally delivered, 
Is not very material in equity, however ii 
might be in law. See Shapley v. Rangeley, 
[Case No. 12,707;] Brown v. Brown, [Id. 
1,994.] But beside the admissions of Phelps 
as to- the existence of such a defeasance, 
there are others in respect to the deed in 
1827 having been a mortgage, testified to 
not only by Bell and Mrs. McLean, but by 
Page. The latter, learning that tite respond- 
ent had obtained a title to the premises, and 
wishing to purchase them, called on him for 
that purpose, after Mrs. Jones's death; 
Phelps explained that she had been indebted 
to him, and wanted more money, and he 
deelLued letting her have it without an abso- 
fllute deed, which she gave, but if "they paid 
the interest promptly, he did not feel that 
he had any moral right to sell." If they 
did not, he should, but declined selling then. 
This not only shows a substantial admission 
to Page, such as he made again and again to 
the other two witnesses, that the transaction 
"was a mortgage in a moral or equitable vievp, 
l)ut admits that the character of a loan be- 
longed to the money advanced in Jan. 1827, 
as well as before. All the receipts for in- 
terest also indicate this strongly. Again, 
Phelps was not a person wanting to buy in 
1827, any more than in 1824; but when hear-, 
ing that Mrs. Jones wished to borro-w, ho 
-called on her to lend to her the money, ab 
Mrs. McLean testifies. So in 1827, his was 
rather the character of a person willing to 
lend more, and actually doing it, on having 
the security for it put in a form more safe 
and acceptable to him. This fact is usually 
-one of the great touchstones, whether a deed 
was really meant to be a sale or a mortgage. 
See 3 Pick. 483; Eaton v. Whiting, Id. 491. 

Having gone through with this analysis of 
the testimony on what is material and con- 
troverted, it may be remarked generally, that 
-in chancery money transactions are by 
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means of such evidence considered as mort- 
gages, which are not always so at law. On 
tliis see 4 Mason, 0. 0. 444, [Picquet v. Swan, 
Case No. 11,133;] Flagg v. Mann, [Id. 4,847;] 
Shapley v. Rangeley, [Id. 12,707^] Almy v. 
WUbur, [Id. 256;] 3 Pick. 490; Jenliins v. El- 
dredge, [Case No. 7,266;] Kelleran v. Brown, 
4 Mass. 444. And fm-thermore, that the ob- 
jection of the statute of frauds does not ap- 
ply to any of this evidence which is in writ- 
ing, or which goes to prove by parol, either 
independent facts and not mere contradic- 
tions of the deed itself, or loss of papers, or 
fraud. 

Our eoturse is next to review and discrim- 
inate what particular facts are admitted or 
satisfactorily proved, which tend to show 
that the deed of 1827 was actually intended 
by the parties to be a mortgage, and which 
are by adjudged eases deemed competent for 
that purpose in a court of equity. 1. A de- 
feasance was written and lodged with the 
deed, in order to evince and secure that 
effect in case of the death of either party. 
And the form of an absolute deed was said 
to be adopted not because the premises had 
been sold, but because the equity of redemp- 
tion might be attached by creditors of Mrs. 
Jones, if it appeared on record as a mort- 
gage. That such evidence is competent in 
chanceiy, as tending to show not only the 
existence of a defeasance but its loss, either 
by accident or fraud in not producing it, 
the cases are numerous, and even go to the 
allowance of proof of a promise to give such 
a defeasance, and the presumption of fraua 
or accident if it was not done. 1 Pow, 
Mortg. 120, note; Joynes v. Statham, 3 Atlc. 
389; Taylor v. Luther, [Case No. 13,796;] 2 
Sumn. 528, [Flagg v. Mann, Case No. 4,847;] 
4 Kent, Comm. 143; 1 Paige, 48; 9 Wend. 
237; Jenkins v. Eldi'edge, [Case No. 7,266;] 
4 Russ. 425; 4 East, 577, note; 2 Jac. & W. 
182. The greatest doubt tmder this head 
is in cases generally whether the agreement 
to recouvey in a certain event was intended 
to malce the transaction a mortgage, and was 
evidence of its being so; or was a mere spe- 
cial contract to reconvey on condition, and 
hence not binding unless the condition was 
strictly performed. If there had been no 
previous loans between the parties, and the 
case grew out of a ti-eaty to sell and buy, 
or the conditional agreement was of subse- 
quent date, the case is usually not a mort- 
gage. [Conway v. Alexander,] 7 Cranch, [11 
U. S.] 237. But if these, or other strong: 
facts are the reverse, as here, the inference 
is in favor of its being a mortgage. 10 
Sim. 386; 3 Jur. 1186; 5 Jur. 114; 4 Kent, 
Comm. 143. 

2. The next special fact thus proved or ad- 
mitted, and very material in this inquiry, is, 
that the paities stood here in the relation of 
lender and borrower, both before and at the 
time of the Kcecution of the deed in 1827. 
Such a circumstance is deemed very decisive 
in a coiurt of chancery, that the ti*ansaction 
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was meant to be a mortgage. Flagg v. 
Mann, [Case No. 4,S-i7;] 1 How. [42 U. S.] 
318; 4 Johns. Ch. 1G7; and other cases in 
Hunter v. Marlboro, [Case No. 6,908;] Co. 
Litt. 204, b, and note. Her first application, 
in 1824, to a broker, and afterwards to Park- 
man, was not to sell the premises, but mort- 
gage them ; and his intention had never been 
to buy, but to malie loan after loan, till be- 
side a mortgage at first for what was then 
advanced, he proposed not to buy, but to 
take an absolute deed to secure the whole, 
malcing, as lie aveiTcd, a defeasance back, 
and lodging it Tvith the deed for her security 
as to the right of redemption. Moms v. 
Nixon, 1 How. [42 U. S.] 118. Whenever the 
deed is in fact security for a debt, comls are 
inclined to consider it a mortgage. Porter v. 
Nelson, 4 N. H. 130; Longuet v. Sea wen, 1 
Ves. Sr. 40G; 4 Kent, Comm. 158; 3 Pick. 
483, 491. The only doubt as to the force of 
this point is the siu'render to Mrs. Jones of 
her notes, and the taking of no new one, or 
a bond, or covenant to pay the money ad- 
vanced and due. But if a transaction be 
shown to have been a mortgage, a suit lies 
for the debt, though there be no note, or 
bond, or express covenant to pay it, 1 Pow. 
Mortg. 16, note; Id. 374, note; King v. King, 
3 P. Wms. 3G1. It rests on the whole evi- 
dence, showing it to be a mortgage; and if 
a right to redeem exists, there is a correlative 
right to enforce payment, and treat the case 
as a debt tlius secured. But if, vice versa, 
from the natm-e of the transaction, there is 
no loan, no debt, no borrowing, then there 
being no debt, there is no mortgage, and no 
action lies to recover a debt. [Conway v. 
Alexander,] 7 Cranch, [11 U. S.] 237. I speak 
now, of course, of moneyed considerations in 
deeds and between the parties, and not mort- 
gages to secm-e against contingencies or lia- 
bilities as bail, or surety, or eovemantor. 
Nor do I include what are called Welsh mort- 
gages, because there the mortgagee enters at 
once and takes tlie rents instead of interest, 
and is by agi*eement or distinct understand- 
ing to have no remedy for the principal. 1 
Pow. Mortg. 374, note; Patch, Mortg. 22, 29; 
3 Atk. 280. But he agrees merely to recon- 
vey on its payment. Coop. 189; 5 Brown, 
Dec. 27.J. 

It is true likewise, that it must have been 
a mortgage at first, or ab initio, and not by 
anj' subsequent parol agreement. 1 Pow. 
Mortg. 116, note; Id. 125; Price v. Perrie, 
Freem. Ch. 258; Copplestone v. Poxwell, Id. 
150; Vernon v. Bethell, 2 Eden, 110. This 
case was of that character, confessedly on 
both sides at first, in 1824. And if once a 
mortgage in any w^ay, no subsequent or col- 
lateral agi'eement to prevent a redemption Is 
allowed to bar it; as once a mortgage, it is 
always a mortgage until a foreclosure, regu- 
lar and designed as one. 2 Vorn. 520; 1 
Eden, 59; 7 Ves. 273; 4 Ves. 350. Most of 
the controverted cases in the books relate to 
such as where the sale may have been condi- 



tional, but not conditional as a mortgage, 
without raising the question, whether there 
was any debt. 1 P. Wms. 270; 3 P. Wms. 
3G0; 1 Ves. Sr. 406; 2 Atlc. 49G; 2 Ball & B. 
278. That, however, is not the point here; 
the sale here being clearly absolute, if it is 
not a mortgage. In such cases, i^oldom if 
ever, would the gi-antee be compelled to re- 
sort to a suit for the debt, as the very trans- 
action nsuaUy implies that tlie land is worth 
more than the debt, else the form of an abso- 
lute sale would not be resorted to, so as to 
try to prevent a redemption. But if the^ 
premises actually prove to be worth less than 
the real debt, and all the facts indicate the 
deed to have been a mortgage, and so under- 
stood by the grantor as well as the gi'antee, I 
see no good reason on principle, except in 
the case of Welsh mortgages, why the gran- 
tor as mortgagor should not be liable to pay 
any balance not discharged by the value of 
the land. 1 Pow. Mortg. 373, note; Robin- 
son V. Cropsey, 2 Edw. Ch. 138; 2 Ball & B. 
274; KeUeran v. Brown, 4 Mass. 444. 

3. The next material fact proved here, and 
which bears strongly on the question,, wheth- 
er the deed of 1827 was intended as a mort- 
gage or not, is, that the value of the land and 
buildings was, on all the evidence, double if 
not treble the consideration or debt due from 
Mrs. .Tones. This has before been illustrated 
both by the prices given for them, and the- 
opinions of those well acquainted with them, 
and also ' the rents actually paid to Mrs. 
Jones, Mrs. McLean, and in some cases to 
Dr. Phelps. The law is very clear, for rea- 
sons before stated, that such a fact is very 
decisive to show the ti-ansaction must really 
have been meant not to be an absolute sale. 
4 Blackf. 99; Lewis v. Owen, 1 Ired. Eq. 2r:0; 
Morris v. Nixon, 1 How. [42 U. S.] 118? 
Hunter v. Marlboro, [Case No. 6,C0S;] Con- 
way's Ex'rs v. Alexander, 7 Cranch, [11 U. 
S.] 241; Co. Litt. 204, b, note. 

4. Next to this in importance is the fact 
of the possesion retained so long by the 
grantor and her heir after the sale. Remain- 
ing in her one year under a lease would in 
some degree for that year explain and obvi- 
ate the inference that it was not a sale, if the 
lease had been for an amount of rent looking 
bona fide and real; that is, $150 to .?200, the 
rate it had usually been leased for to others. 

,Biit it was for only $55 nominally, and only 
about §34 per year was paid for the first two 
or three years, and after that still less. This 
possession was continued likewise for foin-- 
teen years by Mrs. Jones and her mother, 
without any renewal in writing; and the en- 
tire control over the premises was thus long^ 
exercised by them, and no payment of over 
§34 a year, being about the amount of inter- 
est on the debt and little over half the nom- 
inal rent, and only one fifth of the real value 
of rent, Dm-ing several years the payments 
varied but little from the ti*ue amoimt of 
interest on the original debt. The posses- 
sion after tliis formal sale and this payment 
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of BO lijgher rent than the interest on the 
original debt, are very decisive evidence that 
there had been no intention on either side to 
treat the matter as an outright sale by one 
and purchase by the other. Nor is there the 
least danger to the community in such a 
construction. For it puts the tnist estate in 
the person occupying, and thus the apparent 
owner, and deceives nobody where the rights 
all remain in the original parties and their 
heirs, as here. If third persons acquire in- 
terest without notice of secret trusts, that 
gives rise to different considerations and new 
equities, especially in respect to personal es- 
tate. But as to real estate in this counti-y, 
where registries exist for notice, they as to 
third persons are the best guide. 14 Serg. & 
R. 333; Leland v. The Medom, [Case No. 
8,237.] 

5. In connection with this is another fact 
just adverted to, not only that interest on 
the debt was the amount paid quarterly or 
yearly, and not so much as the rent named, 
or one fom-th of the real value of the rent, 
but it was paid and receipted for in writing 
as "interest" and not as "rent" at aU, till 
after IMrs. Jones's death, and then oftener 
under the name of "interest" than of "rent." 
AU the evidence on this has been explained 
at length, and the attempt to obviate the 
force of it in some degi'ee by alterations 
proved in such receipts as remained in the 
respondent's possession from the word "in- 
terest" to "rent" in some cases, and in others 
adding "rent," where the word did not exist 
before, evinces the importance attached to 
this written confession of the true relations 
which existed between the parties. These 
are pregnant confessions, that the actual 
transaction originally was considered by 
both parties as a mortgage. Finch, Pi-ec. 
517; 1 Madd. Oh. Pr. 517. They are in writ- 
ing likewise, and thus obviate any objection 
as to the statute of frauds. 1 Johns. Ch. 
273; 16 Mass. 621; and various cases in 
Hunter v. Marlboro, [Case No. 6,908.] 

6. Thei'e are also various confessions of 
Phelps testified to, and satisfactorily sub- 
stantiated by cUe evidence, that the transac- 
tion was meant to be a mere secm-ity for his 
debt. 

7. Finally, his written memorandum given 
to Mrs. McLean in 1834 of the whole debt 
due to him, and which, in the ordinary mean- 
ing of the words after the other proof in this 
case, must be considered as including what 
remained due on the original consideration 
of the deed of 1827, Indicates the whole af- 
fair to have been a mortgage. Nor could 
this memorandum apply to any other debt 
accurately, such as the arrears of rent, they 
being then a sum much less. But it corres- 
ponds nearly with the principal of the mort- 
gage debt. So the payments made by Mrs. 
McLean seem to have been appUed to the 
mortgage debt, and were not on any other 
claim as now set up, else the mortgage debt 



in the principal of it would not thus Iiave 
been reduced about §100. Some blotting of 
the word "four" before "hundred" in this 
memorandum, supposed to be made since the 
paper was filed, led to some discussion and 
testimony, but it is not deemed by the 
court so important to a correct decision of 
the case as to enlarge on it. But that the 
word was in fact four and not five when 
filed, all the evidence combines to show, and 
Mrs. McLean swears it was made so origin- 
ally by Dr. Phelps himself. Nor is it possi- 
ble to' reconcile the reduced amount paid for 
"i-ent or interest," as the principal of the 
debt was reduced, except that both parties 
understood the real rent to be paid to be 
graduated as interest on the original princi- 
pal, and to fall as that had been in part dis- 
charged by Mrs. McLean, and not some other , 
debt or principal for arrears. 

Enough of this analysis of the particular 
facts proved or admitted which are compe- 
tent, and which in equity entitle the plain- 
tiffs to judgment Before closing, it may be 
added, that there is one prominent reason 
running thi-ough the whole transaction, 
which requires a court of equity to look on it 
with jealousy, and to protect the wife of the 
complainant and her mother, in case of 
doubt, from any imposition or loss. The 
mother was a widow, the daughter a minor 
as well as fatherless, and her guardian an- 
other widow. They must be unskilled in 
biisiness compared with the respondent, a 
man, and familiar with and attentive to it. 
One strong proof of this is the evidences of 
payments by jMrs. Jones being aU left in his 
possession, and on his copy of the lease, in- 
stead of being, as they should have been, in 
her custody. He too was a money lender, 
and airs. Jones a borrower; she needy and 
dependent, and he possessed of considerable 
wealth. This property, by the evidence 
worth at least from $1000 to §1500, under 
these circumstances goes into his hands for 
the payment or security of only §565. Consid- 
ei'ing it as being then, on all tlie facts and law 
of the case, as secm-ity and bywayofmort- 
,gage after 1827, as it confessedly was before, 
the decision would still yield to him all his 
principal and interest, and require from the 
complainants the full payment of every thing 
they owed. To do more would evidently 
violate the original agreement of the parties 
as proved hhCl admitted, and hence violate 
the law; and for no pm-pose, but to give the 
respondent much more than his debt, and 
take from some helpless women much more 
than they owed. Let the deed of 1827 be 
treated as a mortgage, and an account be 
taken by a master of what was due to the 
respondent, deducting rents, and profits and 
part payments, and allowing interest, per- 
manent repairs, and taxes paid. 

[For subsequent opinion denying defendant's 
petition for a rehearing, see Bentley v. Phelps,. 
Case No. 1,332.] 
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BENTLEY et us. v. PHELPS. 

[3 Woodb. & M. 403.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 
lSi7. 

Equity — REnEARixo — Newlv-Discovered Evi- 
dence — Negligence — Objections Waived — 
MoKTGAGE — Proof op Defeasance. 

1. A rehearing should be allowed in equity 
for reasons sufficient to justify a new trial at 
common law, but in general only then. If it be 
asked so as to open the ease and offer new evi- 
dence to one of several points, the evidence must 
not have been known and have been neglected 
to be used. 

LCited in Tufts v. Tufts, Case No. 14,233; 

(riant Powder Co. v. California Virgovit 

Powder Co., 5 Fed. 201.] 
[See Ready Roofing Co. v. Taylor, Case No. 

11,013.] 

2. Nor is it sufficient ground for a new hear- 
ing, that some of the evidence put in on the 
other side to that point, was not specially re- 
ferred to in the opinion of the court, if it was 
argued by the counsel on both sides and con- 
sidered by the court. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

3. If it be probable that on a new hearing and 
new evidence, the value of certain property 
might be shown to be less, and that qiiestion is 
important to one of the points in the case, it 
will be no ground for a rehearing, if the evidence 
was not before offered from negligence, and 
if there are other points which decide the case 
indeijendent of this one, to which the new tes- 
timony relates. 

4. In a bill in equity that avers a deed to have 
been a mortgage, it is not necessary to add that 
it became so by a defeasance, in order to let 
in proof of a defeasance, and if this point were 
doubtful, the objection should have been taken 
at the hearing, and being omitted, it furnishes 
no sufficient ground for a rehearing. 

[Cited in Tufts v. Tufts, Case No. 14,232.] 
[See U. S. V. Moreno, 1 Wall. (6S U. S.) 400.] 

[In equity. Bill by Thomas Bentley aii(l 
wife against Abner Phelps to have a deed, 
absolute on its face, declared a mortgage. 
Decree for complainants. Defendant peti- 
tions for a rehearing. Denied.] 

This was a petition for a rehearing In a 
bill in equity decided between these parties 
at the last term of this court. [Bentley v. 
Phelps, Case No. 1,331.] Reference may be 
had to the report of that case for the state- 
ment of the facts and the opinion of the 
court thereon. 

This petition assigned as grounds for a re- 
liearing, the following: 1. That the deed in 
the other case between Abner Phelps and 
Sirs. Jones, mother of Mi"s. Bentley, made in 
January, 1827, was declared by the opinion 
to be a mortgage, and Phelps ordered to ac- 
count for rents of the premises, when it 
ought not to have been so declared. 2. The 
bill in the case aforesaid does not aver the 
-existence of any defeasance, making said 

^ [Reported by Charles L. Woodbury, Esq., 
•and George Minot, Esq.] 



deed a mortgage, when it is absolute on its 
face, and consequently that evidence in rela- 
tion to any defeasance should not have been 
considered by the court. 3. That the evi- 
dence offered to show the value of the estate 
described in the deed of January, 1827, at 
the time of its conveyance, was indefinite 
and uncertain, except that of K. Page, and 
that his showed its value not to exceed the 
cotisideraiion in the deed. 4. That the judge 
who heard the other cause stated that no 
testimony as to the value of the premises on 
tlie part of Phelps was put in, except what 
appeared in his own answer, whereas he 
was corroborated by the testimony of K. 
Page, (a witness called by the plaintiff.) 5. 
That the books of the assessors of the city of 
Boston appraise said premises at a less sum 
than the consideration of the deed, and can 
be adduced in evidence, if permitted, on a 
new hearing. 

The respondents, Bentley and wife, appear- 
ed and filed an answer to this petition, stat- 
ing among other things: 1. That the orig- 
inal bill contained an averment that the deed 
before named was intended to be a mort- 
gage, and that under such allegation the 
evidence as to the admissions of a defeasance 
by Phelps was competent, and if not so, the 
objection should have been taken at the 
original hearing-. 2. That the testimony as 
to the value of the premises, offered by 
Bentley and wife, having been siiflacient to 
be considered and argued, it cannot now be 
objected to for uncertainty, and more espe- 
cially as Phelps on that point offered no evi- 
dence whatever. 3. That the valuation by 
the assessors is not competent testimony, 
and if it was, Phelps should have offered it 
before the former hearing, and because, if 
newly discovered, and otherwise competent, 
it is merely cumulative, being on a fact 
which has already been in issue. 4. That 
Phelps having delayed for more than two 
years to offer any evidence in the former 
case, he ought not to be allowed to submit 
any on a rehearing. 5. That this motion is 
made for delay. 

The petitioner then filed his affidavit in 
support of the matter set out in his petition, 
and among other things, added the names of 
two of the assessors In A. D. 1826-7, and the 
belief of the petitioner that one of them 
would testify to the value of the premises 
being not over $300, and the rents which 
could be collected not over $30 a year, and 
the other to its value at $200, and that Mrs. 
Jones gave them to understand in the latter 
year, that the estate had been conveyed to 
Phelps, and that accordingly the entry was 
changed on the books from her name to his, 
and that his impression is they both will 
testify so, not from positive recollection, but 
belief derived from books and records and 
their course of business. He furthei.\ states 
in his afiidavit several supposed reasons for 
the low value then, and the rise and the ap- 
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praisal afterwards, -wliieli lias been as much | 
or more than any witness swore at the for- i 
mer heai'ing. The respondents, Bentley and 
wife, put in no affidavit or other testimony as 
to this petition, except the first answer of 
Phelps to the original bill, which answer had 
been withdrawn and another substituted, 
and in which first answer Phelps stated his 
Imowledge at that time of the low valuation 
of this property in the assessor's books, and 
that it was a custom to assess property at 
only half its real value. 

B. Sumner, for Phelps, and J Bolles, for 
Bentley and wife 

The petition was fully heard at this term by 
WOODBURY, Circuit Justice, The gi'ounds 
set out in this application for a rehearing, 
are five in number. They are not sustained 
by any evidence offered by the petitioner, 
except his own affidavit- But taldng it for 
granted that his affidavit states the truth, it 
is necessary to examine how far any good 
reason is shown there for another hearing 
of the original cause. I say good reason, for 
though some cases regard a rehearing as a 
matter merely of discretion in the com-t, and 
not a right of the party,— Daniel v. JMitchell, 
[Case No. 3,5G3;] Emerson v. Davies, [Id. 
4,437,]— yet I should be son-y to have any 
suitor go from this tribunal without allow- 
ing him as full an opportunity to be heard 
as the law permits, and while any new and 
material light is likely to be flimg on the con- 
ti-oversy- Whether from his affidavit there 
exists a probability of obtaining more such 
light here, is the inquiry. If this probability 
is made out on propei* facts and principles, 
the discretion of the court should be exerted 
in favor of the application. Hunter v. Marl- 
boro, [Id. G.90S;] Doggett v. Emerson, [Id. 
3,9G1.] 

Generally as much must be shown to jus- 
tify a rehearing in equity, as is necessary to 
obtain a new trial at common law. Doggett 
v- Emerson, Emerson v. Davies, and Hunter 
V. Marlboro, cited above; Baker v. Whiting, 
[Id. 786.] But, in truth, such is the character 
of these motions and the range of argument 
and inquiry indulged in them, that the party 
maldng them virtually gets the benefit of a 
rehearing in the discussion o£ the applica- 
tion, even if the rehearing be refused. For if 
the com't decide against or in favor of the 
application, so would they usually on the 
rehearing. It is only when another motion 
is to follow a rehearing, and a new trial to 
be asked on new and different evidence, not 
all now disclosed, that this result does not in 
general answer every desirable pm'pose. I 
shall, therefore, go more fully into the new 
testimony, and the reasons which are dis- 
closed on this application. 

The first cause assigned for a rehearing is 
a mere general allegation that the conclu- 
sion was erroneous, to which the coiu\t be- 
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fore arrived, holding that the deed in conti-o- 
versy was in equity a mortgage and meant 
to secure a debt between the parties. As no 
reason is given under this head, why that 
conclusion was erroneous, and as the coiu't 
in rendering judgment originally between 
these parties, specified the facts and numer- 
ous precedents and reasons in favor of that 
conclusion, I must be excused for still abid- 
ing by it and not going over them again, un- 
less some particular causes are pointed out 
under the other heads, rendering it just to 
tax the opposite side with the trouble, ex- 
pense and delay of such a i-ehearing. 

The second gi-ound assigned presents only 
a question of technical pleading. It is, 
whether, under a general allegation that a 
deed is a mortgage, a party can prove a 
defeasance, or numerous confessions of the 
other side of the existence of a defeasance. 
It would seem' to be one of the first elements 
of evidence, that all particulars are to be 
admitted in evidence, which go to sustain a 
general averment. See Nesmith v. Calvert, 
[Case No. 10,123;] Brown v. Barrett, [Id. 
1,991.] It would seem no more necessary 
here, after alleging that the deed was a 
mortgage, to proceed and state fm*ther, that 
it became so by a defeasance, than after al- 
leging that a defendant had committed an 
assault and battery on the plaintiff, to be 
obliged to add, it was committed with a 
blow by one's hand or with a cane before 
evidence is admissible to prove it was so 
committed. In the well known case, so like 
this in this respect, of Morris v. Nixon, 1 
How. [42 U. S.] 127, no allegation was made 
of a defeasance, and none in Flagg v. aiann. 
[Case No. 4,847.] In others, where a defeas- 
ance existed in form, it is sometimes set out 
distinctly. Jenkins v. Bldridge, [Id. 7,260. J 
Though in some it is believed to have been 
considered necessary to make the special 
averment of it, making it, however, as it used 
to be, a long allegation of particulars as to 
the mode of committing a trespass, can do ni 
harm. In chancery, if such an averment was 
deemed requisite, and by its omission an er- 
ror in pleading had occiu^red, and it was 
pomted out at the hearing, an amendment 
would usually be allowed on slight terms. 
See Tufts v. Tufts, [Id. 14,233,] at this term. 
And when not pointed out, nor objected to at 
the trial, defects like this are usually regard- 
ed as waived or cured. See Garland v. 
Davis, 4 How. [45 TJ. S.] 131; 1 Stoiy, 218; 
[Baker v. Whiting, Case No. 786;] 16 Ves. 
348; 2 Ball & B. 457. In no equitable view, 
therefore, would it furnish any gi-ound for 
rehearing after the petitioner had argued the 
case without objecting to it, and after an 
opinion had been pronounced on the merits 
between the parties. 

The third and fourth grounds assigned for 
a rehearing relate to a supposed misappre- 
hension' about the value of the property, by 
not considering at all the testimony of Page 
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as to their value. These gi'ounds migbt be 
sufficient, if this testimony had been entirely 
overlooked at the hearing by the counsel and 
the court, and the rest of the evidence had 
been in truth too imcertain for any guide. 
But this testimonj^ was suggested and fully 
argued by counsel, and considered by the 
court. It was not particularized in its writ- 
ten opinion, to be sure, as Page was not a 
witness called by Phelps to prove the value, 
but called by the other party and, to appear- 
ances, was called by them mainly with a 
view to show confessions of Phelps, implying 
that the deed was a mortgage. It is only at 
the close of his testimony in answer to an in- 
terrogatory, that he says anything about the 
value, and there obsei"ves that at auction, he 
does not tbinlc the land would then have 
brought more than the consideration in the 
deed, but adds that he himself would have 
given more for it. 

As the other witnesses for Bentley and 
wife, who were questioned fully as to the 
value, seemed chiefly relied on concerning 
this point, and as they agi-eed in the main, 
and to a much larger sum, the result of their 
evidence, and not of Page's, was particular- 
ized by the com't in its opinion. These, too, 
were corroborated, also, in their larger esti- 
mate by the high rents actually charged at 
times and collected, and by the high price ac- 
tually given by Mrs. Jones, or her grantors, 
for the property originally, by the repairs 
which had just been made, and the general 
rise of most real property in a growing city. 
It was not considered that Page's opinion 
outweighed both the other witnesses, and aU 
their corroborating circumstances; a rehear- 
ing, therefore, on account of Page's evidence 
not being specified, when it was argued and 
considered, could not be justifiable. I then 
suggested and stiU think that more evidence 
could easily have been offered concerning tlie 
value, if both parties had not supposed it 
was near what the two principal witnesses 
as to this testified. The natm'al inference 
then was that this might have been the rea- 
son why the defendant Phelps then put in as 
I meant to remark in my opinion, no evidence 
whatever on this point, except such as exist- 
ed in his own answer. It now appears by a 
previous answer of his before filed and with- 
drawn, that he then knew all about the low 
assessment, which was in 1S27 put on the 
property for city taxes, and which he now 
wishes to use as evidence on a rehejiring. 
But he did not then offer even that assess- 
ment. Nor does he now plead any excuse 
by accident or otherwise, for not offering it 
before. Probably it was because he then 
knew and stated it was much lower than the 
true value. The negligence evinced by the 
delay in this cause would be fatal to a mo- 
tion, either for a rehearing, or for a new trial 
on the ground of new testimony discovered. 
See cases in Fearing v. De Wolf, [Case No. 
4,711,] and Aiken v. Bemis, [Id. 109,] 5 Kuss. 



195; 1 Story, 218, [Baker v. Whiting, Case 
No. 786;] 16 Ves. 348. 

The other new testimony mentioned in the 
petition would also be objectionable for a re- 
hearing, on the ground that it is merely cu- 
mulative, to the same point and fact of value. 
1 Story, 230, [Baker v. Whiting, Case No. 
786;] 2 Sumn. 335, [Wood v. Mann, Id. 17,- 
953.] It is charitable to conjecture that this 
extraordinary omission to offer evidence of 
this kind, or some other, as to the value, 
arose partly from another cause than assent 
to the value as testified to by Mv. Bell and 
Mrs. McLane, and that cause, an impression 
that the value in 1827 might not be a veiy 
material point. It is imdoubted that some- 
times more and sometimes less importance is 
attached to the value in settling the question 
whether the deed of the property was a mort- 
gage or not. It is very material or not, ac- 
cording as the proof on that shows a gi-eat 
disparity or not, and as there may be several 
other sti'ong proofs or not, that the deed was 
a mortgage. But in the present case it must 
be conceded that the large disparity in value 
to be inferred from the evidence of Mr. Bell 
and Mrs. McLane, and also from the large 
rents sometimes collected, and all the other 
circumstances before enumerated, made this 
fact a very strong point for the complainants 
among several others. Supposing, then, an 
error was committed concerning the true 
value, on account of the absence of the city 
valuations, and supposing they were more 
than half the true value, notwithstanding the 
usages referred to by Doctor Phelps in his 
first answer, and as large, likewise, as they 
would have been, had Mrs. Jones and lier 
daughter not been the widow and the father- 
less orphan, and plunged in poverty and debt 
so as to be favored by the assessors in a low 
assessment. Suppose further, that on a re- 
hearing, the case, by still another motion, 
could after this neglect and delay by Phelps 
to offer this or other evidence, known to him 
before, might on heavy terms be allowed to 
be reopened, or a suplemental bill be tiled to 
reach it, and new testimony as to the value 
be introduced, which is not cumulative, and 
enough to satisfy the court the disparity was 
much smaller than they believed at the hear- 
ing. For a rehearing would be of no use, un- 
less the case was allowed also to be reopened 
for new evidence or a supplemental bill per- 
mitted in order to use it 1 Story, 233, [Baker 
V. Whiting, Case No. 786;] Amb. 293, 5S7; 
2 Ball & B. 457; 3 Johns. Ch. 124; 5 Mason, 
303, [Dexter v. Arnold, Case No. 3,856.] 

Yet after all this, the decree must stand. 
All the other points and grounds to show 
the deed to have been a mortgage, and sev- 
eral of them dwelt on longer and more de- 
cisive than this, would still remain unob- 
viated, unimpaired, and require a judgment 
again for the original complainants. This 
is very manifest, and consequently woula 
render a rehearing useless on this point, if 



•[3 Fed. Cas. page 255] 



(Case No. 1,333) BENT02^ 



nothing new could be proved on the otliers. 
There -would still he all the evidence to show 
ii mortgage by Phelps, frequent admissions 
as to a defeasance, all as to his express and 
^repeated statements if was a mortgage, and 
should he treated as a mortgage, and even 
to Page himself, concerning his moral right 
not to use it otherwise, all as to the relation 
of creditor and debtor long existing between 
the parties, to indicate that taking the deed 
was meant for secm-ity, rather than an ab- 
■solute purchase, all the alterations by some 
-one of a number of the receipts in Phelps's 
possession to change the aspect of the pay- 
ments from interest on a debt as if a mort- 
gage, to rent on a lease, all the written evi- 
dences delivered by him to Mrs. McLant, 
Indication of an old debt still existing on 
account of his loans to Mrs. Jones, and, in 
short, nxmierous dark clouds whicli hang 
•over the transaction, against an absolute sale, 
4ind in favor of a mortgage. Until Dr. Phelps 
can discover evidence on his part to put 
a different face on tliese points, and he does 
not pretend it can be done, until he can 
show that others have been tampering with 
liis papers, and without his sanction malting 
material alterations, and that others have 
iDeen guilty of exaggeration, equivocation or 
perjury in their evidence against him, a re- 
hearing would be of no use, and there would 
«eem to be no sufficient justification for the 
delay and expense attending it. Even If 
granted, it must be followed by the still fur- 
ther delay and expense of an application to 
reopen the case for new evidence, and this, 
after all, to only a single position out of sev- 
■eral others, and which others prove very 
strongly, independent of this one, that the 
•deed to him was meant to be considered a 
mortgage. 

One other consideration, and I have done. 
As the case now stands, the consequences of 
that decision do not seem so severe on Dr. 
Phelps as to require any stretch, of interfer- 
•ence or sympathy to grant any unusual in- 
dulgence. He is entitled to what is right, 
liowever, and shall receive it, so far as he 
•can on the evidence. He will now be allow- 
•ed to receive all his debt, with interest on 
the whole to this time, and due charges for 
repairs, taxes and proper expenses, and the 
only privation which he must suffer by treat- 
ing the case as proved to be a mortgage, is, 
that the orphan daughter of his widowed 
debtor, instead of himself, will be permittee 
to receive any benefit from the greater value 
•of the property now, than the amount which 
is justly due to him. It will be seen that in 
these remai-ks I have covered the fifth 
ground assigned for a rehearing, as well as 
all the other groimds, and that I do not feel 
justified in granting it on account of eithet 
■of them. Rehearing disallowed. 
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Case Ho. 1,333. 

In re BENTON et al. 

[16 N. B. R. 75; ^ 3 Wkly. Notes, CJas. 5-t7.] 

Circuit Court, E. D. Pennsylvania. March 27, 

1877. 

Baxkruptot— Judgment agaikst Baskrupt — 

Collusion. 
Where one of the members of an insolvent 
firm, with knowledge of such insolvency, carries 
a message at the request of a creditor, although 
unwillingly, to an attorney directing Inm to 
enter up judgment upon a judgment note which 
the firm had previously given, held, that he 
thereby procured the entry of such judgment 
and the issuing of the execution thereon. 

In bankruptcy. Petition of creditors for 
adjudication of [A. Benton & Bro.] debtors 
as bankrupts. [Granted.] The testimony dis- 
closed the following facts:— In Jime, 1876, 
the firm of A. Benton & Bro., becoming em- 
barrassed, borrowed from certain creditors 
eleven thousand, dollars for business pm-- 
poses, giving liierefor a judgment note, 
which was duly entered of record. The 
money was made payable in instalments. 
On July 15, 1876, a joint judgment note for 
twenty thousand dollars was executed by 
the Benton Bros, to Judge Waller and Mrs. 
Elizabeth J. Benton, the wife of one of the 
parties, for money alleged to be due to them. 
This note was left by the firm in the hands 
of Col. Moyer, their counsel, and he being, 
at the same time, a friend of Judge Waller, 
the latter requested him to keep it in his 
fire-proof safe until wanted. On January 
25, 1877, the instalments on the eleven thou- 
sand doUar judgment not being paid, the 
plaintiffs therein called a meeting at the 
office of their attorney, Mr. Bmton. At this 
meeting the Benton Broliiers, Col. Moyer, 
the eleven thousand dollar judgment a*ed- 
itors, and their counsel were present. The 
meeting adjom-ned with the understanding 
that nothing should be done for forty-eight 
hom-s, when a statement of the Benton 
Brothers' real and personal estate would be 
furnished. After the meeting, Charles Ben- 
ton repau^ed to Mrs. Benton's house and 
asked her to loan the firm some money. 
This, as she afterwards testified, alarmed 
her, and she not only refused the request but 
directed Chaiies Benton to go to Col. Moyir 
and tell him to enter up the judgment and 
issue execution. Charles Benton remon- 
strated, saying "it would ruin them." He, 
however, immediately went to Col. Meyer's 
office and communicated to him Jlrs. Ben- 
ton's message. Col. Sloyer, after endorsing 
the judgment note for twenty thousand dol- 
lars, handed it to another attorney to enter 
up. Execution was placed in the sheriff's 
hand at 2.38 P. M. Later, on the same day. 
Col. JMoyer called on Mrs. Benton, explained 
that as he could not act in the matter he 
had placed the note in the hands of another 
attorney, and suggested that Mrs. Benton 

^ [Reprinted from 16 N. B. R. 75, by permis- 
sion.] 
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write a letter to tlie other attorney, author- 
izing him to enter up the judgment note and 
issue execjition thereon, which Mrs. Benton 
accordingly did. On the next day, the 2Gtli 
of January, B. F. Fisher, Esq., received by 
telegi^im instructions from Judge Waller to 
proceed on his behalf on the same judg- 
ment note. On January 31, 1877, a number 
of the unsecured creditors of A. Benton & 
Ero. JSled this petition in banlvruptcy. 

Frank P. Prichard and G. G. Purves, for 
petitioning creditors, argued that the facts 
showed a procurement, by the alleged bank- 
rupts, of the entry of judgment and the ex- 
ecution thereon. 

J. M. Moyer, for bankrupts. 

Tiiere was no intention on the part of the 
Benton Bros, to give preference. Charles 
Benton went to Mrs. Benton to get addi- 
tional money and not to procm-e execution 
to be issued. The direction to enter judg- 
ment and issue execution came from her 
without any suggestion from the debtors, 
and in fact they remoustx*ated against it. 
That she was the wife of one of the par- 
ties is immaterial. She may be a creditor. 
The question of procm-ement is one of in- 
tention, and the evidence shows no inten- 
tion on the part of the Benton Bro. to pro- 
cure this execution to be issued. 

CADWALADER, District Judge. To un- 
derstand the question in this case, it is nec- 
essary to ascertain the relations of Mr. 
Moyer on the 25th of January, 1877. He 
was, in a general sense, the professional 
agent, counsel, or attorney of the. alleged 
banla-upts. His peculiar relation to Judge 
Waller merely required him to hold the 
judgment note or bond of lotli July, 1876, 
imtil instructions from that gentleman. Ko 
instructions by Judge Waller to Mr. Moyer, 
or to any one else, were given until the next 
day, the 26th. The execution in question 
iinder the judgment upon that note or bond 
Avas delivered to the sheriff on the after- 
noon of tlie 25th. The question is whether 
the debtors, or either of them, procured, di- 
rectly or indirectly, the entry of the judg- 
ment and issuing of the execution. The 
occurrences of the 25th were in three suc- 
cessive stages: first, the meeting at Bur- 
ton's office; secondly, the communications 
with Mrs. Benton, and the consequent in- 
structions from her to ISIr. Jloyer; thirdly, 
the subsequent acts of tlie parties. The oc- 
cm-rences at Mr. Bm-ton's ought to have 
apprised Charles Benton, one of the al- 
leged banki-upts, that tlieir ruin was inevi- 
table, and could not be postponed. With a 
knowledge, as he states, that trouble was com- 
ing, he repaired to Mrs. Benton's and asked 
her for more money. This naturally alarm- 
ed her; and according to the evidence she 
thereupon sent a message by Charles Benton 
to Mr. Moyer, in form or substance directing 



him to proceed inimediately to enter the- 
judgment and issue execution. Charles Ben- 
ton remonsti'ated eai-nestly, saying that it 
would i-uin them, etc. Nevertheless he ac- 
cepted the mission to Mr. Moyer, and com- 
municated to him the lady's direction, ilr. 
Moyer substituted for himself another at- 
torney for the pm-pose. By the latter gen- 
tleman the judgment was at once entered, 
and an execution thereon was placed in ihe 
sheriflE's hands. A written direction to tlie- 
substituted attorney was obtained from lier, 
and Mr. Moyer explained to her his reasons 
for advising such a course of procedure. All 
this occm-red in the afternoon of the 25th. 
The execution is inscribed by the sheriff as- 
received in his office at 2.3S o'clock P. M. 
Mr. Moyer did not see her imtil a later liour. 
On the next day another gentleman of the 
bar received instructions from Judge Waller 
authorizing proceedings of a like character 
on his behalf under the same judgment note, 
or bond. He was from thenceforth a par- 
ticipant in them. '^^Iiether, until then, the 
sheriff could have levied more than Mrs. 
Benton's portion of the debt, is a question 
wliich it is tmhecessarj' to consider noAv. 
Tlie proceedings had been consummated,^ 
so far as Mrs. Benton's demand was con- 
cerned, on the previous day. I am of opin- 
ion that the occurrences of that day involved 
a procurement, by Charles Benton, of the 
issuing of the execution. This was the ten- 
dency and effect of what he did; and bt- 
yond this we are not to inquire as to his in- 
tentions. The debtors are adjudged bank- 
rupts. 



Case No. 1,334. 

The BENTOX. 

[24 Int. Rev. Rec. 30; 3 Slich, Lawy. 128; 2 
Gin. Law Bui. 329; 10 Chi. Leg. News, 139; 
17 Alb. Law J. 98.] 

District Court, E. D. Michigan. Oct. Term, 

1877. 
Makitisie Liens— Supplies— Libei, by Part 

OWXER. 

Where a firm of material men, composed of 
three members, libelled a vessel in whicli two 
members of the firm owned an interest, it was 
held the suit could not be maintained. 

On libel of George W. Turner, voluntary 
assignee of McDowell, Caul & Brett, for coal 
furnished the propeller Benton. [Libel dis- 
missed.] 

It appeared that the Benton was owned 
by six persons residing in Ohio and Jlichi- 
gan, two of whom were McDowell and Caul. 
Some time in July, 1877, McDowell, Caul & 
Brett made an assignment to Tm-ner for the 
benefit of their creditors, and he filed these 
libels for coal furnished the propeller by his 
assignees, to the amoimt of about six thou- 
sand dollars. McDowell, Caul & Brett were 
equal partners in the coal business, Brett 
having no interest in the boat. The answer 
discloses the fact that McDowell & Caul 
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were eacli an owner of a one-twelfth interest 
in the propeller, and the defense was based 
wholly upon this ground. 

F. W. Clark and Alfred Russell, for libel- 
Ian t. 
Wisner & Speed, for claimants. 

BROWN, District Judge. It was conceded 
upon the argument that lihellant had no 
greater rights than his assignors would have 
had, if the libel had been filed by them. If 
he is entitled to recover, it must be upon the 
theory that the firm of McDowell, Caul & 
Brett had a lien upon the shares of McDow- 
ell &, Caul, or upon the shares of the other 
part owners. That a material man can have 
no lien upon his own ship is too clear for 
argument. The only case that indicates the 
possibility of such a lien,— Foster v. The 
Pilot No, 2, [Case No. 4,980,]— in which sea- 
men, who were also part owners, were per- 
mitted to libel their own vessel for wages 
after sale upon execution against them from 
a state com-t, was promptly reversed on ap- 
peal, by Mr. Justice Grier, in a clear and 
forcible opinion,— 2 Wall. Jr. 592, [Gallatin 
V. The Pilot, Id. 5,199,]— though the learned 
judge refused to decide how far a part own- 
er might have a lien upon the shares of his 
co-owners for advances made or services per- 
formed. Not only is the enforcement of the 
lien against one's own property open to the 
objection, that a man cannot sue himself at 
law, but to the further objection, that he 
ought not to compel ■ his a-editors to pay 
debts which he has contracted and become 
himself obligated to pay. Part owners are 
liable in solido for necessaries, and the 
claims of the ship's creditors might have 
been collected from the property of McDow- 
ell & Gaul, without resorting to the other 
owners, 1 Pars. Shipp. & Adm. 100. To 
permit, for example, seamen to libel their 
own vessel for wages, and thus cut out 
creditors of an inferior class, or to permit 
material men to share with their creditors 
in the distribution of their own property, 
would be not only ^encouragement to frauds 
of the grossest description, but utterly incon- 
sistent with our notions of natural justice. 
If such a thing were possible, the money 
thus realized by the part owner's could be 
sued for and recovered by creditors who had 
failed to collect the whole of their claims 
from the vessel; a circuity of action we can 
well afford to avoid. That a material man 
has no lien upon his own property has been 
repeatedly decided, not only in admiralty, 
but in cases under the mechanics' lien laws 
of the several states. Logan v. The Aeolian, 
[Case No. 8,405;] Phill, Mech. Liens, § 39; 
Babb V, Reed, 5 Rawle, 151; Stevenson v. 
Stonehill, 5 Whart 301; Peck v. Brumma- 
gim, 31 Cal. 440. In the case of The St. 
Joseph, [Case No. 12,229,] the leai-ned judge 
of the western district decided that the fact 
that the libellant was the general agent and 
3FED.CAS. — 17 



superintendent of the line of boats, of which 
the respondent vessel was one, and held 
sixty thousand dollars of stock of the com- 
pany, was suflScient proof of his having giv- 
en credit to the company and not to the ves- 
sel. Did the facts call for it, this case 
might properly be disposed of upon the same 
ground. In the absence of the clearest evi- 
dence to the contrary, the fact that two libel- 
lants were owners in the vessel is suiBcient 
to show they did not rely upon the credit of 
the vessel. 

Has a pari owner of a ship a lien upon 
the shares of his co-owners? In Dodding- 
ton V. Hallet, 1 Ves. Sr. 497, Lord Hard- 
wicke decided that he had, but the case was 
overruled by I^ord Eldon in Ex parte Young, 
2 Ves. & B. 242, and after some conflict of 
authority in New York, the law of England 
and the United States is not firmly pro- 
nounced against the existence of such lien: 
1 Pars. Shipp, & Adm, 114; Patten v. The 
Randolph, [Case No. 10,837;] Hall v. Hud- 
son, [Id, 5,935;] The Larch, [Id. 8,085,] re- 
versing same case, [Id. 8,086;] Macey v. De 
Wolf, [Id. 8,933 ;i Mumford v. Nicoll, 20 
Johns. 611; Green v. Briggs, Hare, 395; 
Lamb v, Durant, 12 Mass, 54; Merrill v. 
Bju'tlett, 6 Pick. 46; Braden v, Gardner, 4 
Pick. 456; French v. Price, 24 Pick. 14; 1 
Pars. Shipp, & Adm. 114. It is too late to 
say whether the interests of commerce might 
not be promoted by adhering to the principle 
laid down in Doddington v, Hallet, [supra;] 
we have only to administer the law as we 
find it. 

It is probably true that if Brett, the third 
member of the firm, had fm-nished the coal 
upon his own account, he might have sus- 
tained a libel, but this fact would not en- 
able "libellant's assignors, two of whom were 
interested in the vessel, to maintain the 
libel, and to recover the whole amount of 
their bill. Brett's interest, in any case, 
would only extend to one-third of this 
amount. It is scarcely necessary to say that 
he cannot sue to recover this third. Libel- 
lant's only remedy is a personal one, and 
that in a court of equity. This com-t has no 
power to entertain a libel for an accoimt 
between part owners: Hall v, Hudson, 
[Case No, 5,935;] The Marengo, [Id, 9,065;] 
The Orleans v. Phoebus, 11 Pet. [36 U, S.J 
175; Minturn v, Maynard, 17 How. [58 U. 
S,] 477; Grant v. Poillon, 20 How. [61 TJ. S.] 
162; Kellum v. Emerson, [Case No. 7,669;] 
Ward V, Thompson, 22 How. [63 U, S.] 330; 
1 Pars. Shipp. & Adm, 116, 

A veiy similar question to the one here 
involved arose in the case of Thompson v. 
The Julius D, Morton, 2 Ohio St. 26. Robey 
and Thompson, plaintiffs, fm-nished mate- 
rials and labor in the building, repairing and 
equipping of a steamboat of which Robey 
was the owner, and it was held they were 
not entitled to recover. It is generally true, 
as stated in The Druid, 1 W. Rob, Adm, 399, 
that "in all causes of action which may 
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arise during tlie o-n-nership of the persons 
whose ship is proceeded against, I apprehend 
no suit could ever l>e maintained against a 
ship where the owners were not themselves 
personally liable, or where their personal lia- 
bility had not been given up as in bottomiy 
bonds, by taking a lien upon the vessel. 
The liability of the ship and the responsibil- 
ity of the owners, in such cases, are con- 
vertible terms; the ship is not liable if the 
owners are not responsible; and, vice versa, 
no responsibility can attach on the owners if 
the ship is exempt and not liable to be pro- 
ceeded against." It is conceded that iibel- 
lant's assignors could not sue the owners of 
this vessel at common law, since two of their 
number would be defendants in the same ac- 
tion. AYhile it is true that their rights 
might be adjusted in equity, and while it is 
also true that the practice and proceedings of 
courts of admiralty are in some respects an- 
alogous to those of a court of chancery, 
there is by no means the same flexibility of 
remedy. In suits in admiralty the legal title 
only is regarded, and even in libels for pos- 
session the equitable owner cannot recover 
as against the legal title. Part owners can- 
not, by proceedings in rem, obtain a settle- 
ment of their mutual accounts, unless there 
be a sm-plus after the payment of all other 
claims against the ship, when the court, hav- 
ing jurisdiction of the principal case and 
possession of the proceeds, will direct the 
remnants to be paid over to the party en- 
titled thereto, and for that pm-pose may or- 
der an account to be stated. The L. B. 
Goldsmith, [Case No. 8,152.] The libel must 
be dismissed. 



Case ISTo. 1,335. 

BENTON V. WHITNEY. 

[Crahbe, 417.] ^ 

District Court, E. D. Pennsylvania. March 27, 

1841. 

Seamdn— "Wages— Forfeiture— Assault— 

WeAFOX — BUKDEX OF PkOOF. 

1. In an action by a seaman for his wages, 
wliere the owner or master endeavors to de- 
prive him of them by an allegation of miscon- 
duct, tlie respondent will be held to strict proof, 
and be required to make out a clear case. * 

2. In an action by a seaman against his oflBcer 
for assault and battery, the Hbellant must make 
out a clear case, by credible and consistent 
proof. 

3. The weapon used by an officer for punish- 
ing a seaman is ahvsiys a subject of considera- 
tion and weight with the court. 

[See Jarvis v. The Clairborne. Case No. 7,- 
225; Schelter v. York, Id. 12,446.] 

In admiralty. This was a libel [by James 
S. Benton against John Whitney] for as- 
sault and battery. [Libel dismissed.] 

It appeared that the vessel of which the 
respondent was master, and on board of 
which the alleged assault and batteiy took 
place, had been twelve days in port before 

' [Reported by William H. Crabbe, Esq.] 



this suit was brought, or any complaint made 
by the libellant of ill usage. The master re- 
fused to pay the libellant's wages on the 
ground of his misconduct, upon which a suit 
was commenced for the wages, and this 
libel filed for the assault and battery. On 
the hearing of the case for the wages a de- 
cree- was given for the libellant, the court 
not thinking that sufficient cause was shown 
either ta forfeit or reduce the amount claim- 
ed. In suppoi-t of this charge of assault 
and battery two witnesses were examined; 
they gave very different and, on some points, 
contradictory accounts of the afCair, and, at 
worst, it seemed to have been one of those 
sudden affrays, provoked by some imperti- 
nent language used by the libellant in reply 
to an order, which frequently occur on board 
of vessels. No serious injury was done to 
the hbellant. 

H. Hubbell, for libellant 
Austin, for respondent. 

HOPKINSON, District Judge, delivered the 
following opinion: 

In an action by a mariner for his wages, 
in which he seeks for rothing but a remuner- 
ation for his labor, and tlie owner or master 
of the vessel endeavors to deprive him of li. 
by an allegation of a forfeiture, or to make 
deductions by charges of misconduct, I hold 
the respondent to strict proof, and require 
of him to show clearly, a good and sufficient 
cause for the defence. I will not defeat 
such a claim, and take from the man his 
hard earnings for services which have been 
rendered and received, for unimportant acts 
of disobedience, or rude and impertinent 
language, unless it be of a very gross char- 
acter or dangerous to the discipline of the- 
ship, and subordination of her crew; faults^ 
which such men as seamen commit without 
any serious design of insubordination or in- 
sult, but which masters and mates, not im- 
frequently as rough as their men, are fond 
of calling mutiny, to resist a dtmand for 
w^ages. We do not look for the manners of a 
drawing-room on board of a ship, nor should 
we ptmish as an assault and battery those 
violations of the pride or pei-son of a sailor, 
which in another class of men must be re- 
pressed or they would lead to mortal conse- 
quences. While, therefore, in a suit brought 
by a sailor for his wages, I would make 
every reasonable presumption to protect him 
from loss, on the other hand, if he brings his 
officers here for an assault upon him, to 
which he is frequently instigated by bad ad- 
visers on shore, I reverse the proceeding, and 
require him to malce out a clear case by 
credible and consistent proof. I throw the 
burden on him, with no disposition to favor 
frivolous complaints, or encourage such liti- 
gation. It is not enough to show on the part 
of the officer, coai-so and threatening lan- 
guage, it is the idiom of the sea, "signifying 
nothing;" nor even a rash and perhaps un- 
necessary blow, for if such occurrences are 
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to be the grounds of tliese suits, a vessel 
•will seldom come into port, without furnish- 
ing more or less of them. Officers Tvill be 
under such an apprehension of them, thai 
they ■will be unable to maintain that disci- 
pline, "Which is essential to the safety of 
all. But -when I can see there has been a de- 
liberate design to oppress a seaman, an as- 
sault upon him to gratify some personal ill 
will, or Indulge a vindictive temper; or 
■where there has been a wanton and tyrannic- 
sil abuse of power; or if a serious injuiy 
-has been inflicted by the violence of passion, 
liowever sudden, in such cases, redress lor 
the wrong will always be found in this 
court, so far as I am capable of affording It. 
■Obedience and submission are the duty of a 
sailor on his voyage, and the law rewai*ds 
him for them, by an ample protection against 
wrong, when he reaches his port, and comes 
within the power of the law. The weapon 
used by an officer for punishing a seaman is 
-always a subject of consideration and weight 
with the com't. 

Actions for assault and battery were first 
brought in this court, since I came upon the 
Taench. They were formerly prosecuted in 
common law courts of the state, where the 
•delay in obtaining a trial, the difficulty of 
having witnesses at the trial, and the heavy 
expense, were sufficient discom-agements to 
prevent frivolous and vexatious suits. But 
the speedy trial to be had here, with little 
•or no advance of money, where something 
may be gained and nothing lost, for the 
plaintiff cannot pay the legal costs if he is 
unsuccessful, has been a great encourage- 
ment to trifling complaints, and experimental 
suits, which are determined in a few days. 
He may therefore venture on any chance, 
however desperate; he may get something; 
he can lose nothing. I desire to- discoun- 
tenance such experiments, Ijut will, freely 
-Open the door, to correct eveiy serious abuse 
of the power given to the officers of a vessel 
to preserve her necessary disciplihe, and not 
rfor the indulgence of a cruel and vindictive 
temper, or the outbreaks of unrestrained and 
violent passions. In this case I do not think 
that the libellant has ^ven sufficient evi- 
dence to support his complaint. Let the libel 
be dismissed. 
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Case Ho. 1,336. 

BERDAN FmE-AKMS INIANUF'G CO. v. 

IIE:MINGT0N et al. 

[3 O. G. (1873,) 688.] 

Circuit CQurt, N. D. New York. 

JPatents for Imvestioss — Patextabilitt — Im- 
provement Introduced bt Workmen without 
Inventor's Knowledge — Reissue. 
1. An improvement which becomes necessary 

in the manufacture of a patented implement in 



order to overcome a difficulty growing out .of a 
departure from the form of the model, and 
which is introduced into it by the workmen 
without the knowledge of the patentee, cannot 
be appropriated by him as his invention. 
[See Whiting v. Graves, Case No. 17,577^] 

2. If such an improvement is embodied by the 
assignees of the patentee in a reissue, they can- 
not recover upon it against others who use it. 

3. When in the manufacture of Berdan's fire- 
arm -the hinge of the breech-piece was raised 
so liigh as to bring its upper surface above the 
line of the bore, and thus interfere with the 
insertion of tlie cartridge, it is questionable 
whether it is a patentable invention to cut 
away the obstructing portion of the hinge, and 
thus give that pai't of it a curved surface. 

[In equity. Bill by the Berdan Fire-Arms 
Manufacturing Company against E. Reming- 
ton. & Sons. Dismissed.] 

H. M. Ruggles, for complainant 
Geo. Gifford, for defendants. 

"WOODRUinF, Circuit Judge. I have very 
gi-ave doubts whether the so-called device de- 
scribed in and covered by the reissued patent 
upon which this suit is brought is patentable. 
The manner of constructing and securing the 
breech-piece for a breech-loading gun, which 
formed the subject of the original patent to 
EQram Berdan, was, so far as appears in this 
case, an original invention. In procm-ing re- 
issues of that patent the plaintiff, his as- 
signees, have sought to secure to themselves 
a monopoly of a curved sm-face on the hinge 
of the breech-piece, which was no feature of 
the invention in what were its distinguishing 
featm'es, but which was an obvious, mechan- 
ical necessity incidental to the application of 
Berdan's device, or to the application of any 
similar device, whenever the hinge-pin is 
placed so high as to raise the surface of the 
hinge above the line of the barrel. Cutting 
away an obstruction to the introduction of 
the carti'idge did not reguire' invention— it 
was inevitable. But my conclusion in this 
case does not rest upon the doubt so ex- 
pressed. I find as a fact established by the 
evidence that Berdan was not the inventor 
of the cm've in the hinge, which is the sub- 
ject of the patent sued upon. 

His invention neither contained nor con- 
templated this featm'e in the breech-piece. 
He did not contemplate placing the hinge-pin 
so high as to render the curve necessaiy, nor 
did he give to the mechanics, who, under his 
partial supervision, constructed the model of 
his actual invention, or the drawings from 
which his first gim was made, any instruc-p 
tion or suggestion embracing such a curve. 
The making of the cui-ve in the hinge, when 
that gun was in fact constructed, resulted 
from a departure from Berdan's model by 
the workmen themselves, not by design, but 
through inadvertence. When the parts of 
the gun were completed and put together the 
workmen found that either by a departiu'e in 
the working drawings (made by one of them) 
from the model, or by a departm'o in the gun 
from the working drawings, the hinge-plu 
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was raised so liigli as to- interfere witli the 
insertion of tlie gun-ljarrel, and also to inter- 
fere with the insertion of the carti-idge, and 
they, therefore, and as a matter of judgment, 
cut it away. They did it not to obviate a 
difficulty necessarily incident to the use of 
Berdan's invention, but a difficulty created 
by the workmen themselves through an inad- 
vertent error and depailure from Berdan's 
contemplated position of the hinge-pin. In 
short, he contemplated raising the hinge-pin 
as high as, with the hinge in the ordinaiy or 
straight-surface form, was conveniently prac- 
ticable, and they made under his direction 
both model and drawing of his invention in 
that form; but when they made a gun they 
placed the pin so high as to create the ob- 
struction above referred to, and they cut it 
away to cure the apparent defect. In this 
Berdan was not consulted. He was not pres- 
ent when its necessity in that gun was dis- 
covered, nor was he present when it was 
done. Berdan did not invent it. If anything 
in the natm"e of invention pertains to it, that 
was done or made by the workmen without 
his knowledge. The bill herein must be dis- 
missed with costs. 

[NOTE. The original patent was granted to 
H. Berdan, January' 9, 18GC, (patent No. 51,- 
991;) reissued September 15, 1868, (No. 3,118.)] 
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BERCJ T. THISTLE. 
[3 App. Com'r Pat. 395.] 

Circuit Court, District of Columbia. Oct. 16, 

1860. 
Patents fok Inventioxs — Coxcealmest of Ix- 

vextion — liacues — eviddxce — admissions of 

Party. 

[1. AYhere an inventor conceals his invention 
from the public for a number of years, and dur- 
ing the period of concealment another inventor 
makes and patents the same invention, the prior 
inventor, by reason of his laches, forfeits his 
right to a patent in favor of the patentee.] 

[2. AYhere a person who had contracted to 
purchase the invention from the patentee went 
to the prior inventor, on hearing of the contro- 
versy, frankly avowed his business, and inquired 
for the ti-uth of the matter, the deliberate claim 
of the prior inventor that he discovered the in- 
vention six years before will be talien in evi- 
dence as a truthful admission against bis in- 
terest, showing laches.] 

[Appeal from the commissioner of patents, 
upon an interference declared. Reversed.] 

MERRICK, Circuit Judge. In this case 
w^hich is an appeal upon an interference de- 
clared with the patent of appellant upon 
an application of appellee for a patent for a 
certain improvement in wardrobe bedsteads, 
there appears no question as to the complete 
identity of the patentable matter covered by 
the claims of the respective parties. Nor is 
there any doubt upon the evidence that the 
appellee is the prior inventor of the improve- 
ment in question. But the point of objection 
taken is that the office erred in deciding that 



an abandonment by the act of the party must 
involve a public use of the invention aban- 
doned, and cannot properly be m^ged against 
a single silent concealed use by the inventor, 
particulai'ly when the use did not expose, as 
in this case, the precise character of the 
mechanism claimed, but only made the re- 
sult visible. There can be no doubt that 
where a party has made an invention, and 
bm-ied the secret in his own bosom, ho may, 
after the lapse of years, came forward, and, 
upon making his secret known by an appli- 
cation for a patent, obtain the monopoly from 
government, as the price of the revelation 
of his secret. But in the mean-time if an- 
other equally ingenious has made the same 
invention, and has applied for and obtained 
a patent, and the public has thereby become 
possessed of the discovery, when the first 
inventor afterwards applies for a patent, he 
will be met with the inquiry whether he has 
used due diligence in communicating his dis- 
covery, and for the obvious reason that if^ . 
after one patent has issued, another ."Should 
be issued, the monopoly which the law limits 
to 14 years will be protracted beyond that 
period by the time elapsed between the date 
of the first and second patent, and the pub- 
lic be unduly deprived of the privilege of 
the invention, and for this reason, and in 
order to stimulate inventors to alacrity and 
good faith towards the public, the law, in 
such case, wisely ordains that the first in- 
ventor shall forfeit his claims. 

In this view of the law, it makes no dif- 
ference whether the first inventor has made 
known or has concealed his invention. His 
laches is the same in either case, and is to 
be measured by the age of his discovery. 
The docti-ine of abandonment by suffering 
the invention to go into public use for more 
than two years is wholly distinct from this 
doctrine of forfeiture in favor of a jmiior 
discoverer who is a prior patentee. The 
views which have heretofore been expressed 
by Judge Morsell in Ellithorpe v. Robertson, 
[Case No. 4,409,] by Judge Dunlop in Belson 
V. Spear, [Spear v. Belson, Id. 13,223,] and 
by myself in Sturtevaut v. Greenough, [Id. 
13,579,] (all in third volume of Patent Office 
Appeals,) and above all the language used 
by the supreme court of the United States 
in Kendall v. Winsor, 21 How. [G2 U. S.] 328, 
329, leave no room to doubt that the office 
has erred in the principle of law which must 
control this case. It is equally certain that 
the testimony when measui*ed by correct legal 
rules reveals a state of facts to -which the 
principle of law I have announced is appli- 
cable. 

Two witnesses whose veracity has received 
no legal impeachment swear that the appel- 
lee unequivocally stated to them that he had 
invented the improvement six, seven, or eight 
years ago. The statements of these wit- 
nesses have been assailed because, as it is 
said, they went to the appellee as emissaries 
of the appellant, and that he, knowing or 
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suspecting them to be sucli, was under no 
obligation to spealc trutli to them, and is 
not to be held to what he averred to those 
witnesses. If a party knows that witnesses 
liave been sent to extract evidence from him, 
it is a natural presumption that he is on his 
^Tuard against them, and will make no ad- 
mission to them, voluntarily calculated to 
prejudice his own cause unless the matter 
stated by him is ti'ue. 

But, whatever cloud may be thrown, on one 
of these witnesses because he went as a 
spy upon the appellee, the like excuse does 
not hold as to the other. The depositions 
shoAV that he is a respectable merchant; that 
he Avas in treaty with the appellant to pur- 
chase his Invention; that, hearing of the 
controversy, he went to the appellee, and 
frankly avowed his business, told him he 
desired to knov/ from his own lips the truth 
•of the matter;— and being so warned, and 
having every motive to tell the truth which 
could operate upon a fair and just minded 
man, the appellee deliberately claimed that 
lie had discovered the improvement six years 
before. The party who talked with him had 
a right to believe that he spoke the truth. A 
court ought to presume that he spoke ti*uth, 
under such circumstances. If he told a de- 
liberate lie, as he now avers by his counsel, 
he has only himself to blame that an in- 
genious sifting of circumstantial evidence is 
not now made for the purpose of establishing 
his tm'pitude in that ti-ansaction, and he 
must abide the conseauences of a prevarica- 
tion which has failed to bring with it the 
reward he anticipated. Ah-eady are the rec- 
ords of patent litigation too deeply tinged 
with fraud and falsehood, and by my judg- 
ment in this case I am unwilling to give any 
■encouragement to such ei'imes. 

For these reasons, I think the conclusions 
■of fact arrived at are equally erroneous 
a if if. Tfvith the deduction of law announced 
in the ofBce decision. Now, therefore. I here- 
by certify to the Honorable Philip F. Thomas, 
commissioner of patents, that having as- 
signed time and place for hearing said ap- 
peal, and both parties having been heard by 
counsel, I have considered the reasons of ap- 
peal, and the office response thereto, with 
the testimony in the case, and, being of opin- 
ion that there is error in the decision of the of- 
fice, the same is reversed, and a patent finally 
refused to the applicant, in the premises. 



Case 'No. 1,338. 

In re BERGEN. 

[2 Hughes, 513; ^ 4 Am. Law T. 39.] 

Circuit Court, D. North Carolina. 1870. 

CouKTS — Federal — Following State Practice — 

AuiiEST FOR Debt— Power op Judge. 

1. Title 9, c. 1, subsecs. 149, 150, and 157 of 

the Code of Civil Procedure of North Carolina, 

iind the act of congress of March 2, . 1867, 

^ pieported by Hon. Kobert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



conforming the proceedings of United States 
courts in cases of arrest on mesne process to 
those prescribed by law in the several states, 
construed together, and they were held not to 
authorize the arrest of a non-resident party de- 
fendant on the mere affidavit of plaintiff in 
cases where the cause of action is for an injury 
to the person or character; authority for the 
arrest must be given by the judge, in whose dis- 
cretion alone it lies to fix the amount of security 
to be required of the plaintiff, and the amount 
and character of defendant's bail. 
[See TJ. S. v. Tetlow, Case No. 16,456.] 

2. A judge of a United States court has no 
power or jurisdiction to authorize the arrest of 
a citizen for any breach of the peace or violation 
of the laws of a state. 

[See U. S. T. Barney, Case No. 14,524.] 

On habeas corpus. 

BOND, Ch-cuit Judge. It appears from 
the return of the marshal in this case, that 
he holds the prisoner, Bergen, in custody by 
virtue of three writs of capias ad responden- 
dum, issued out of the circuit court of the 
United States for the district of North Caro- 
lina in trespass for assault and battery, and 
false imprisonment of the plaintiff. 

Chapter 1, tit. 9, subsec. 149, of the Code of 
Civil Procedure of North Carolina, provides 
that a defendant may be arrested in an ac- 
tion for the recovery of damages on a cause 
of action not arising out of contract * * * 
when the action is for an injm'y to person or 
character. Section 150 of the same chapter 
provides that "an order for the arrest of the 
defendant must be obtained from the court 
in which the action is brought or from the 
judge thereof;" and section 157 provides 
that the order may be made when it shall 
appear to the court or judge thereof by the 
affidavit of the plaintiff, or of any other per- 
son, that a sufficient cause of action exists 
and the ease is one of those mentioned in 
section 149. The act of congress approved 
March 2d, 1S67, [14 Stat 543, c. ISO,] re- 
quires the courts of the United States to con- 
form then" proceedings in all cases of arrest 
upon mesne process to the mode of practice 
prescribed by law in the several states. 

It is clear from these provisions of the 
Code of North CaroUna, that the plaintiff in 
an action is not given an absolute right to 
the arrest of a defendant. The laws of the 
state have been careful of the liberty of the 
citizen, and have placed the power to arrest 
in the discretion of a judge or of a court. 
The language of the Code is permissive only. 
The words are not that 'he shall make the 
order when the plaintiff has made the re- 
quired affidavit, but that the order may be 
made. Before such order can be issued 
there must have been an exercise of the ju- 
dicial mind. In these cases no such order 
has been asked or granted. The suit is 
commenced by the issuing of the capias by 
the plaintiff, or by the clerk at their sug- 
gestion. There has been no exercise of ju- 
dicial discretion. No summons was issued 
to commence the action as in ordinary prac- 
tice, but upon the making of what was con- 
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sidered by the plaintiff a sufficient affidavit 
the summons was altered into a capias ad 
respondendum, and the defendant arrested. 
To do this is not within the power of the 
plaintiff. The act of ordering the arrest of 
the party is a judicial and not clerical act, 
as is further shown by section 152 of thu 
Code, which provides that the judge before 
making the order shall require the plaintiff 
to furnish security to pay all damages sus- 
tained by defendant. 

What amount of. secmnty the plaintiff shall 
give, and the amount and character of bail 
of defendant, are matters for the exercise of 
this discretion. The law, by making it nec- 
essary that the judge should decide whether 
to make an order of arrest or not, what se- 
curity the plaintiff, and bail the defendant, 
should give, has endeavored to guard this 
power of imprisonment by every precaution 
for the protection of the liberty of the citi- 
zen. The Code has not left the power to an 
angry plaintiff, in case of simple assault and 
battery, to fix his damages at any exorbitant 
sum he pleases, in order that the clerk, under 
the old practice, shall reqmre bail in double 
that sum, so that tlie defendant might be 
impi-isoned because he could not give it 
This would be the consequence were the pro- 
codings in these cases sustained. There has 
been no judicial act fixing the amount of 
the plaintiffs' security for the damages sus- 
tained by the defendant, provided the plain- 
tiffs fail in their suit. 

While the bail required of the defendant, 
under the practice prevailing before the 
adoption of the Code in ISGS, Is fixed at 
T.wenty-eight thousand dollars, it has been 
suggested by counsel that it would be a 
great inconvenience if parties were required 
to follow the judges about the circuit to ob- 
tain such orders of arrest. But the incon- 
venience to a defendant, w^ho perhaps (as 
in this case) is a non-resident of North Caro- 
lina, who is arrested away from friends and 
bail, upon charge of assault and battery, is 
equallj^ great. The provisions of the Code 
of North Carolina referred to above are taken 
from the Code of New York, and I am 
strengthened in the view I have taken by 
the remarks of the court in the case of 
Knickerbocker Life Ins. Co. v Ecclo-sine, the 
language of which I have adopted chiefly. 6 
Abb. Pr. [N. S.] 23. It appears to me clear- 
ly, that the writs of capias in these cases 
have issued without legal warrant, and that 
there is no sufficient order of arrest to de- 
tain defendant. But the marshal also re- 
turns that he holds the defendant by virtue 
of the following warrant: 

"United States of America, District of 
North Carolina. To the Marshal of said 
District, Greeting: Whereas, it appears to 
me upon the oath and examination of D. W. 
Weeden, Geo. S. Rogers, Thomas E. Evans, 
J. H. Murray, and others, citizens of the 
United States, that B. G. Bergen, late of 
said district, is an evil-disposed person, that 
he habitually goes about armed with pistols, 



swords, and other unlawful and dangerous 
weapons, and violently seizes without any 
lawful warrant or authority peaceful and 
law-abiding citizens of the United States, 
at and in said district, and threatens with 
curses and oaths to persist in such unlawful 
proceedings. And, whereas, it fm-ther ap- 
pears to me upon such oath and examina- 
tion, that the said B. G. Bergen, in said dis- 
trict, on or about the 1st day of August, A. 
D. 1870, did, the said Geo. S. Rogers, J. H. 
Murraj"-, D. W. Weeden, Wm. Patton, and 
others, beat, hang, imprison, manacle, mal- 
treat, and injure them, and threaten to 
repeat such injm-ies and take the lives 
of them, the said D-i W. Weeden. J. H. 
MuiTay, Geo. S. Rogers, Wm. Patton, and 
others, against the constitution and laws 
of the United States. Now, therefore, you 
are hereby commanded in the name of 
the United States, to take the body of said 
B. G. Bergen, and bring him before me, 
wherever I may be in said district, to answer 
a charge against him of the United States 
for the matters and things so alleged against 
him, and be dealt with according to law. 
Given under my hand and seal, at chambers, 
in Raleigh, the 26th day of August, A. D. 
1870, George W. Brooks, Judge of the Dis- 
trict Court of the United States, for the 
District of North Carolina." 

I regret exceedingly that at the hearing of 
this case I had not the benefit of the advice 
and counsel of the distinguished judge of the 
district court. I have been unable, how- 
ever, to learn from the remarks of counsel, 
or to find from my investigation since, the 
jurisdiction in the court of the United States 
to admit of this arrest. It has long been de- 
termined that these courts are of limited ju- 
risdiction, and that they do not exercise 
common law jurisdiction in criminal cases. 
Nothing can be punished by them not made 
criminal by statute, and even in cases where 
government is the party aggrieved, the com- 
mon law offence is only cognizable in the 
state courts. 

The offence charged in this warrant, how- 
ever grievous, is a violation of the peace of 
North Carolina. There could be no indict- 
ment framed under any act of congress 
which has been brought to my notice to 
punish the offence charged, and it will hard- 
ly be contended that the courts of the United 
States may issue warrants to prevent of- 
fences that they are powerless to punish. 
If this case, presented in the warrant set 
out, be within the jurisdiction of the district 
court, there can hardly be conceived a case 
of wrong-doing which is not within that 
jurisdiction. The warrant states that the 
conduct of petitioner recited therein was in 
violation of the constitution of the United 
States, and at bar the first section of the 
fom-teenth amendment is alluded to as the 
particular section violated. 

The petitioner was an officer of the militia 
of North Carolina when he made the arrest 
complained of. The law of North Carolina 
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autliorizes tlie governor of the state, wlien 
in his judgment any part of the state was in 
insurrection, to call out the militia and to 
suppress it by force. The governor had by 
proclamation declared the particular locality 
in which the affiants resided in a state of 
insmTection, and had sent the petitioner 
with troops to suppress it. Now, so far as 
the courts of the United States were con- 
cerned, and with submission, they and all 
other courts were bound to abide by the 
.I'udgment of the governor in this respect, 
because he was the only person in the state 
authorized by law to determine the fact 
whether there was an insurrection or not, 
and when he proceeded to enforce the law of 
the state in obedience to military power 
granted him against persons in insurrection 
in the state, he was enforcing no law which 
abridged the privileges or immunities of citi- 
zens, because it is not the privilege of a citi- 
zen to be engaged in an insurrection. Nor 
was such proceeding one which deprived any 
person of life or liberty, without due process 
of law, because in time of insurrection, when 
the civil power appeals to force to support 
its authority, the sword is due process of 
law. The supreme bench of the state has 
held the militia law constitutional, and I 
agree with the judges in their opinion. 

The parHes arrested deny their participa- 
tion in the insurrection, and we may as- 
sume their innocence, but the fact does not 
give the United States courts jurisdiction to 
inquire into the case. Innocent parties are 
daily arrested by due process of law, and if 
that gave the courts of the United States 
power to issue writs of habeas corpus to in- 
quire into the justice or injustice of their 
arrest, every a'iminal case in the state would 
be tried first on habeas corpus. I have 
little doubt from the facts stated, that the 
affiants were treated with gi-eat harshness, 
if not cruelty, by the petitioner. For this 
he is answerable in the tribunals of the 
state. The courts of the- United States, 
while they have carefully maintained their 
. own powers, have been scilipulously careful 
not to encroach upon the powers of the 
state com'ts. The jealousy .which existed be- 
tween them at the origin of the government 
has served to guard each from conflict with 
the other. I am extremely sorry to differ 
from my learned associate, whose opinion I 
highly respect, but I am of opinion that this 
case was out of the jurisdiction of the court, 
and I have discharged the party. 



Case ISTo. 1,339. 

BERGEN at al. v. The TAJkllNEND. 

[40 Hunt, Mer. Mag. (1859,) 70S.] 

District Court, S. D. New York. 

SnippiKQ — Charteu PARxr — Eight op Possession. 

[In admiralty. Libel by Garret T. Bergen 

and Stanley against the steamboat Tam- 

inend for possession. Dismissed.] 



(Case No. 1,340) BERGEK 

This was a libel for possession. On the 
3rd of July, 1S58, the owners chartered the 
boat to the libelants for a term ending Octo- 
ber 5, 1858. The charter money was to be 
paid in installments, and the charterei-s were 
to give the owners collateral security. They 
failed 'however to pay the charter money as 
agreed. The" collaterals proved worthless 
and the charterers insolvent. Thereupon on 
Aiigust 11, 185S, the libelant, Bergen, surren- 
dered possession of the boat to the agent of 
the owners, and Stanley, the other libelant 
also left her. This libel Ivas filed on August 
21, to recover the possession of the boat. 
Issue was not joined in the cause until after 
the period of the charter had expired. 

BETTS, District Judge. Held, that the 
occupancy of the steamboat having been 
voluntarily surrendered by the charterers to 
the owners, their right to reclaim possession 
of her was lost Libel dismissed with costs. 



Case K"o. 1,340. 

BERGEN V. WILL1A:MS. 

[4 McLean, 125.]^ 

Circuit Court, D. IMichigau. June Term, 
1846. 

ISDEMSITY — JtJDGMDKT ON BOND — CONCLUSIVE- 
NESS — Set- Off by Sukett — ^Pleas. 

1. A judgment being entered, on the penalty 
of a bond, to save harmless the creditors of a 
certain firm, by paying the . amount due, or 
to become due, may be enforced by sci. fa. on 
the judgment, to show cause why execution 
should not issue, etc. 

2. A judgment against the late firm is con- 
clusive as to the amount due. 

[See Drummond v. Prestman, 12 Wheat. (25 
U. S.) 515.] 

3. A set off of notes subsequently acquired 
by the sure^ in the bond, can not be pleaded 
as an offset against the creditors' demand. 

[See Wright v. Rogers, Case No. 18,090.] 

4. Nor is a plea of nil debet admissible after 
the creditors have obtained judgment against 
the late firm. The condition of the bond was, 
that the obligors should pay the creditors, and 
not one of the late firm. 

[See Corser v. Craijr, Case No. 3,255; Arm- 
strong V. Carson, Id. 543.] 

5. Under the plea of nul tiel record, the judg- 
ment only is put in issue. 

[Cited in Glenn v. McAllister's Ex'rs, 46 
Fed. 885. See, also, Ai'mstrong\v. Carson, 
Case No. 543; Jacquette v. Hugunon, Id. 
7,169.] 

[At law. Scire facias by James M, Ber- 
gen against G. D. Williams on judgment for 
breach of the conditions of a bond. Defend- 
ant pleads nil debet and nul tiel record. 
PlaintifE demurs to both pleas. DemmTcrs 
sustained. 

Messrs. Fraser and Davidson, for plaintift. 
Mr. Douglass, for defendant 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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OPINION OF THE COURT. This is a 
proceeding by scire facias, to obtain execu- 
tion for further breaches in debt on a bond. 

At June term, 1S41, a judgment was en- 
tered in favor of Bergen, against Williams, 
for twenty thousand dollars, and an award 
of execution for §977 14, the amount ascer- 
tained to be equitably due to Bergen when 
the judgment was rendered. The judgment 
was entered for the penalty of the bond, 
which was given on the 9th of August, 1830, 
jointly, by Williams and William Stevens, 
•"conditioned that Stevens should pay, dis- 
charge, and liquidate, all the debts, engage- 
ments and liabilities, of every kind, and all 
the demands, of whatsoever nature, con- 
tracted by the firm of Bergen and Stevens, 
then due or thereafter to become due, against 
the said firm, without recourse to the plain- 
tiff, and should well and tinily save harm- 
less and keep indemnified the said Bergen 
and his representatives therefrom," etc. 

In the sci. fa. it is averred that at the 
time the bond was executed, the co-partner- 
ship of Bergen and Stevens was indebted to 

, in , a certain sum, on which suit 

was instituted and judgment recovered, stat- 
ing the amount of the judgment for , 

which remains in full force, etc. The de- 
fendant pleads a set-off, that at the time of 
suing out the scire facias, the plaintiff was 
indebted to him in the amount of certain 
promissory notes, made by the plaintiff, pay- 
able to different individuals, by whom they 
were indorsed to defendant. The defendant 
also pleaded that the partnership of Bergen 
and Stevens was not, at the time the penal 
bond was executed, indebted in the said 
sums demanded by the plaintiff, etc. Both 
of these pleas were demun'ed to, and joinder. 

The demurrer raises the question whether, 
on a sci. fa. to obtain execution for fm'ther 
breaches of the condition of a bond, judg- 
ment having been entered for the penalty, 
the defendant can set off a demand against 
the plaintiff. In answer to the objection that 
the sci- fa. is an action upon the judgment, 
and that in an action upon a judgment, no 
defense can be set up which might have 
been pleaded to the original action. Also, 
that the notes set forth in the plea and no- 
tice of set-off having matured since the judg- 
ment for the penalty, the defendant is pre- 
vented from using them as a set-off by the 
statute, "which provides that no demand 
shall be set off' unless it existed at the time 
of the commencement of the su't." Rev. St. 
p. 44:7, § 4. The defendant's cf)unsel eon- 
tends that the sci. fa. for further breaches, 
is to all intents and purposes, and within the 
meaning of the statute above cited, an orig- 
inal action. Whether this procedure for the 
purposes of set oft', may be considered as 



an original action under the statute, is not 
necessarily a question in this case. There is 
a question behind that, which is decisive of 
the plea or notice. 

As stated in the scire facias, this proceed- 
ing is had at the instance of certain judg- 
ment creditors of the firm of Bergen and 
Stevens. The name of Bergen is used as a 
trustee; but the suit is for tlie benefit of the 
above creditors. The condition of the bond 
is, that the defendant shall pay those cred- 
itors, so as to save harmless the said Bergen, 
not only from the debt, but from all costs 
and charges. An attempt, then, to plead off- 
set against Bergen, arising on promissory 
notes acquired since the original judgment, 
is in direct conflict with the condition of the 
bond. The condition is, to pay the credit- 
ors, and not Bergen; and the creditors pros- 
ecute this suit for theU' benefit. This interest 
of the creditors, arising under the origi- 
nal judgment, would be recognized and on- 
forced, if necessary, by*a court of chancery. 
And a court of law ■will also protect and en- 
force their rights, in the name of Bergen. 
The issue is between the creditors and the 
defendant, and as they have reduced their 
claims to judgment, an offset against them 
could not be allowed, at least so far as Ste- 
vens is concerned, with whom the defendant 
Williams is jointly liable. It need not now 
be said, whether Williams, being a stranger 
to the judgment in favor of the creditors, 
might not be allowed to set up a defense, 
which would not be proper for Stevens, who 
was a party to the judgment, because no 
such question is raised. Under the plea of 
nul tiel record, the record of the judgment 
only can be examined. If the defendant had 
notice, and judgment for the amount stated 
was rendered, no other question can be con- 
sidered under that plea. 

The plea that the co-partnership of Bergen 
and Stevens did not owe at the time the 
bond was executed, is subject to two objec- 
tions: 1. The bond obligated the defendant, 
jointly with Stevens, not only to pay the 
debts of the firm, then due, but also those 
that should thereafter become due. 2. Nil 
debet cannot be pleaded to a judgment The 
judgment closes the controversy, and it is in- 
disputable, so long as it remains in force. 

The demm-rers to both picas are sustained. 
On motion and aflidavit of defendant, the or- 
der for execution was set aside, and leave to 
plead, granted. 

[For subsequent scire facias proceeding on 
.same .iudiruiont, see Berger v. Williams, Case 
No. l.oll.l 
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Case No. 1,341. 

BBRGER T. WILLIAilS. 

[4 McLean, 677.] ^ 

-Circuit Court, D. jMichigan. June Term, 1819. 

Ikdemottt — Judgment on Bond — Defenses of 
SuHETY — Pleading — Allegation oe Breach of 
Terms op Bond. 

1. A judgment against the principal is prima 
facie evidence against the surety. 

2. The surety may shew fraud and collusion, 
"that the debt has been paid or that there was a 
-clerical mistake in entering the judgment. 

[Cited in The Garland, 16 Fed. 287.] 
[See McLaughlin v. Bank of Potomac, 7 
How. (48 U. S.) 220.] 

3. A breach alleged in the terms of the bond 
■4s sufficient. 

[At law. Scire facias by James M. Berger 
against G. D. Williams on judgment lor 
breach of bond. Defendant demurs. De- 
murrer orerruled.] 

Mr. Fraser, for plaintiff. 
Mr. Douglass, for defendant 

OPINION OF THE COURT. Berger and 
-one Stevens being in pai-tnersliip, Stevens 
pm*chased the stock on hand and gave bond, 
with Williams security, in the penalty of 
twenty thousand dollars, "conditioned to dis- 
-charge and pay all the debts and engage- 
ments of every kind due by the said firm, 
iind to which it might be liable, be the same 
-of whatever nature." Judgment for the pen- 
ality was recovered on this bond, and a sci. 
fa, in the name of the plaintifC alleges a 
breach, etc., and to recover a debt recovered 
l^y Chauncey Moss, against the late fii'm, in 
the state of New York. The defendant de- 
murs to the sufficiency of the breach, on the 
.^roimd that setting forth the judgment is 
riot sufficient. That the consideration or 
■cause of action, on which the judgment was 
rendered should have been averred. 

A suit between the same parties on the 
same judgment, by a prior sci. fa., for the 
benefit of a creditor, was before this court 
at the June term, 1846. [Bergen v. Williams, 
Case No. 1,340.] The present sci. fa. has 
been issued at the instance of a different 
-creditor and involves questions not before 
the court in the former suit. 

Is the judgment rendered against the late 
firm, in the state of New York, evidence in 
the case? We think it is, though it may 
not be conclusive evidence. The defendant 
is not a stranger to the judgment, though 
lie is not a party to it. He has covenanted 
to pay this debt jointly with Stevens, if it 
were a genuine debt, for which the late firm 
of Berger & Stevens were liable. The judg- 
ment establishes this liability, unless fraud 
be shown. And this the surety may show. 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



And further he may show a mistake in the 
amount of the judgment. The evidence of 
indebtment is merged in the judgment. In 
[Drummond v. Prestman,] 12 Wheat. [25 U. 
S.] 515, it was held, that a judgment was 
prima facie, though not conclusive evidence 
against a guarantor. He may show a der- 
ical mistake in the calculation of the judg- 
ment, or that it was obtained through col- 
lusion and fraud. Whether the judgment is 
final or conclusive is the only question in the 
case. 

Lord Hardwicke, in Greerside v. Benson, 
3 Atk. 252, held, that such a judgment is 
conclusive against the surety. The same 
doctrine was held 1 Ohio, 446; Heard v. 
GUes, 20 Pick. 53; 10 Barn. & C. 317. An 
entry in a book against the interest of a 
pai'ty, is evidence against a third person. 
The case of Moss v. McCuUough, 5 Hill, 132, 
is relied on by the defendant, as showing 
that such judgment is not evidence, etc. In 
that case the superior court held a judgment 
against the principal was conclusive against 
the surety. And that was a point before 
the court. A new trial was granted. But 
that decision is in conflict, it would seem, 
with the case of Slee v. Bloom, 20 Johns. 
669. The reasoning of Judge Cowen be- 
yond the case can not be considered as au- 
thority, any more than his notes on Phil- 
lips* evidence. In Douglass v. Howland, 24 
Wend. 58. Cowen founds the decision on 
the authority of the two cases of Beall v. 
Beck, 3 Har. & McH. 242, and M'Kellar v. 
Bowell, 4 Efa.wks, 34. The first of the above 
two cases is most unsatisfactory. Suit was 
brought against the surety of a deputy sher- 
iff collectox*. , On the trial the collector was ' 
offered as a witness, and objected to, and 
the court being divided, as to the admission 
of the witness, the evidence was not per- 
mitted to go to the jury. This, I suppose, 
must have been a mistake of the reporter. 
The objections to the admission of the evi- 
dence fail where the court are divided, and 
as a' matter of com-se, the evidence goes to 
the jury. On an appeal the judgment was 
affirmed. No argument of counsel, or opin- 
ion of the cotu't is published. In Jacobs v. 
Hill, 2 Leigh, 393, confession of judgment 
by the principal, a sheriff, is evidence against 
the surety, overruling the case of Munford. 

We think on reason and authority the law 
is dear, that a judgment against the princi- 
pal is prima facie evidence against the sure- • 
ty. To avoid its effect, the surety may show 
coUusion and fraud, that the demand has 
been paid, or that there is a derical mistake 
in entering up the judgment. We thinli, 
also, that the breach to which an objection 
has been made is sufficient. The breach is 
alleged in the terms of the condition of the 
bond. The demm-rer Is overruled. On mo- 
tion and affidavit of defendant, execution is 
set aside, and leave given him to plead. 



BERGERON (Case No. 1,342) 
Case Wo. 1,343. 

In re BERGERON. 

[12 N. B. R. 385;^ 2 Cent. Law J. SOT; 1 N. 
Y. Wkly. Dig. 178.] 

District Court, E. D. Michigan. July 12, 1875. 

IXVOLUXTAUY BaNHRLTTCY — SeTTISG ASIDE AD- 
JUDICATION' — BiGaTS OP Attaching Creditoii — 

NCMBEK AND VaLUE OF PETITIONING CKEDIT- 
OUS. 

1. An attaching creditor may move to sot 
aside an adjudication of bankruptcy, though no 
party to the bankrupt proceedings. 

[Cited in Re Hatje, Case No. 6,215; Re Wil- 
liams, Id. 17,706; Re Scr afford. Id. 12,557: 
Re Jonas, Id. 7,442; Re Austin, Id. GG2; 
Allen T. Thompson, 10 Fed. 124.] 

2. Though the aggregate of the debts of the 
petitioners, whose debts exceed two hundred 
and fifty dollars in amount, does not equal one- 
third of the aggregate of all debts exceeding 
two hundred and fifty dollars, still the petition 
should be sustained, if the aggregate of all the 
petitioners' debts equal one-third of the aggre- 
gate of all the debts provable against the es- 
tate. 

[Cited in Re McAdam, Case No. 8,G54; Re 
Llovd, Id. 8,429. See, also. In re Broich, 
Id. 1,921.] 

In banliTuptcy. Petition of Doggett, Bas- 
sett & Hills, of Chicago, to set aside adjudi- 
cation in bankruptcy [against John B. Ber- 
geron. Denied.] 

The petition sets forth that petitioners were 
creditors of Bergeron upon an open account 
for mercliandise to the amount of fourteen 
hundred and twenty doUars and forty-six 
cents. That on the 28th of January, 1875, 
they commenced suit against the bankrupt 
in the circuit court for the county of Cal- 
houn, by attachment, and that the suit is 
still pending; that on the 31st day of March 
* certain creditors of the banknipt filed a 
petition upon which Bergeron was adjudi- 
cated a bankrupt by default. They fmlher 
allege that the proceeding was not taken by 
creditors w^ho constituted one-fom*th in num- 
ber of the creditors of the said Bergeron, nor 
was the aggregate of their debts one-third 
of the debts provable against him under the 
bankrupt act. They further set forth that 
only two petitioners whose debts exceed two 
hundred and fifty dollars were parties to 
the petition, and that their debts in the aggre- 
gate did not equal one-third of the entire 
amount of debts which exceeded the sum of 
two hundred and fifty dollars. They fur- 
ther allege that they have acquh-ed rights by 
virtue of their attachment in the state coui-t, 
which will be destroyed by the banki-uptcy 
proceedings, and pray that the o-rder of ad- 
judication may be set aside, for the reason 
that a sufficiency of creditors did not join in 
the petition. 

Mr. Romeyn, for petitioners. 

C. I. "Walker, for assignees. 

BROWN, District Judge. Upon the ai-gu- 
ment of this case I intimated a doubt wheth- 
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mission.] 



er a creditor w^ho had obtalped a preference 
by attachment, and was no pai-ty to the 
bankruptcy proceedings, stood in a position 
to set aside an adjudication, even though 
it had been improperly and- hregularly en- 
tered. The fii-st reported case I have found 
is that of Brewster v. Sheltou, 24 Conn. 140. 
Under the laws of that state, an attachment- 
creditor filed a petition in the probate com-t 
for the appointment of a ti-ustee of the debt- 
or, pui-suant to the provisionsr of the statute, 
and it was held that other attaching cred- 
itors were so far interested in the subject- 
matter before the court, that they had a 
right to be heard in opposition to the proceed- 
ings. The effect of the application being to 
dissolve their liens acquired by the attach- 
ment, the court held they were entitled to 
appear and protect such liens, and to show 
that the proceedings were commenced and 
carried on w4th a fraudulent design, to .iu- 
jm-e them and the other creditors of the in- 
solvent. The question first arose under the 
new bankrupt law in the Case of AValker, 
[Case No. 17,001,] where the district court 
of Massachusetts entertained a petition to 
vacate an adjudication upon a voluntaiy pe- 
tition for want of jm'isdiction, averring that 
the bankrupt had not resided in the district, 
as requu-ed by law. No objection, how^ever, 
was made to this mode of review. 

The question was first distinctly presented 
in the case of Fogerty v. Gerrity, [Case No. 
4,895,] where it was held that as all credit- 
ors are parties to, and bound by the proceed- 
ings in banki-uptcy, an adjudication which 
was not made and carried on within the 
proper jm-isdiction, should be set aside and 
vacated upon the petition of an attaching 
creditor. In such a case, how^ever, I appre- 
hend that the adjudication would be void, 
even in a collateral proceeding. Objection 
being taken that the creditor had no right to 
institute these proceedings, it Avas held that 
consent could not confer jurisdiction, and 
that he might attack it directly, as well as 
take advantage of it collaterally. In the 
case of Karr v. "Whittaker, [Id. 7,013,] the 
coui-t held that there vras no party to a cred- 
itors' petition except the petitioning creditoi-s 
and the banki-upt; that a party to whom the 
banlvrupt had made a fraudulent preference, 
and who had been enjoined from disposing 
of the property of the banla-upt, had no right 
to contest or to vacate the adjudication, that 
being a matter in which he could have no 
interest. It was claimed in this case, tliat 
the adjudication had been procm-ed fraudu- 
lently, that there had been no publication, 
and that before adjudication the bankrupt 
had died. A similar view of the laAV was 
taken by the district court of southern New 
York in the Case of the Boston, Hartford & 
Erie Radroad Company, [Id. 1,679,] m which 
a creditor who had filed a petition in another 
district asked leave to defend against an- 
other petition filed in the southern disti-ict 
of New York. The court held that he had 
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no concern in the matter before adjudication. 
On appeal to tlie circuit court, however, Judj,e 
Woodruff reversed this ruling and entertained 
the petition. 6 N. B. R. 209, Xla re Boston, 
H. & E. R. Co., Case No. 1,677,] The rec- 
ognized ability and learning of Judge Wood- 
ruff entitles this opinion to great weight It 
was subsequently followed by Judge Blatch- 
ford, in the Case of Derby, [Id. 3,815,] and is 
recognized as the law of that circuit. In this 
case, an infant had been adjudicated a bank- 
rupt, and the com't granted the petition of 
the mortgagee to set aside the adjudication 
upon that ground. 

A different view was taken of the law by 
the late Judge HaU, of the northern district 
of New York, in the Case of Bush, [Case No. 
2,222,] quoting and following the opinion of 
Judge Blatchford in the case which was sub- 
sequently revei'sed by tlie circuit com-t. 

It will tlius be seen that the weight of au- 
thority is decidedly in favor of entertaining 
jurisdiction of such petitions, and upon ma- 
ture reflection I am satisfied that it is found- 
ed upon the better reason. Although the 
proceedings between the petitioning creditors 
and the bankrupt until the adjudication are 
in a measm'e intei'partes, still, as such ad- 
judication operates ipso facto, to dissolve all 
attachments issued within four months before 
the commencement of the proceedings, I 
_ think that an attaching creditor is entitled to 
interpose and protect his interest. It would 
be a singular anomaly if a lien, obtained by 
his dihgence, could be set aside by proceed- 
ings to whicli he could not make himself a 
party. Although the finding of the court as 
to the sufficiency of creditors in number and 
amoimt would be binding in any collateral 
proceeding, still it is a qua£?i jurisdictional 
allegation, and if the attention of the couit 
is called to the want of a proper number of 
petitioners, I think the adjudication should 
be opened. 

Upon the facts of this case, however, dis- 
closed in the petition, I am satisfied the ad- 
judication should not be set aside. The act 
requires that proceedings shall be instituted 
by creditors who shall constitute one-foui'th 
in number, and the aggregate of whose debts, 
provable under the act, amounts to at least 
one-third of the debts so provaible. The same 
section further provides that in computing the 
nmnber of creditors, as aforesaid, who shall 
join in such petition, creditors whose respec- 
tive debts do not exceed two hundred and 
fifty dollars shall not be reckoned. It has al- 
ready been held by this court, in the Case 
of Hadley, [Case No. 5,894,] contrary to the 
view taken by the district com*t for the south- 
ern district of New York, in Be Hymes, [Id. 
6,986,] that in computing, the amount of cred- 
itors who should join, as contradistinguished 
from the number, creditors whose claims are 
less than two htmdred and fifty dollai-s, 
should be reckoned. It appears by the peti- 
tion in this case that there are five creditors 
whose debts exceed two hundred and fifty 



dollars, two of whom have joined in this pe- 
tition. So far as the number is concerned, 
then, there is no doubt of then* -sufficiency. 
The aggregate of the bankrupt's debt as dis- 
closed by the petition of Doggett, Bassett & 
HiUs, is four thousand eight hundred and" 
ten dollars and twenty-six cents. The aggre- 
gate of the debts of the petitioning creditors- 
is sixteen hundi-ed and seventy-one dollars 
and ninety-seven cents, three times which: 
would be five thousand and fifteen dollars 
and ninety-one cents. More than one-thix'd 
of the aggi'egate of the bankrupt's debts are- 
therefore represented in the a-editors' peti- 
tion, although the debts of three petitioning 
creditors are each less than two hundred and. 
fifty dollars in amoimt. 
The petition must therefore be denied. 



Case 3Sro. 1,343. 

BERLIN et al. v. JONES. 

[1 Woods, 638.] ^ 

Circuit Court, S, D. Alabama. Dec. Term,. 
1871. 

Circuit Coukt — Jurisdtctiox — Avermest op Di- 
verse CiTlZEXSHlP. 

An averment in a declaration that a party 
defendant is a citizen of the southern district 
of Alabama is equivalent to an averment that 
lie is a citizen of the state of Alabama, and 
is a sufficient averment of the latter fact. 

[See Gassies v. Ballon, 6 Pet (31 XT. S.) 761.] 

[At law. Action by Berlin & Son against 
Jones. Defendant demm's to declaration.- 
Demm-rer overruled.] 

John P. Soutliworth, for plaintiffs. . 
Peter Hamilton, for defendant. 

WOODS, Cii'cuit Judge. The gi'oimd of 
demm-rer is that it does not appear from the 
declaration that the com*t has jurisdiction of 
the matters and things therein complained 
of. The reason why it does not appear that 
the court has jurisdiction defendant's brief 
alleges to be: because the defendant is not 
averred to be a citizen of the state of Ala- 
bama, but of the southern district of Ala- 
bama. The judicial act, [Sept 24, 1789,] § 
11, (1 Stat. 78j) provides that "the circuit 
coiu'ts shall have original cognizance of all' 
suits of a civil nature * * * when the suit 
is between a citizen of the state where the 
suit is brought and a citizen of another 
state." The citizenship of plaintiff's in the 
state of New York is distinctly averred, and 
the question presented is, whether it is suffi- . 
ciently averred that defendant is a citizen 
of the state of Alabama. 

When the jm'isdiction depends upon the 
character of the parties, it must be positively" 
averred upon the record. Bingham v. Cab- 
bot, 3 Dall. [3 U. S.] 382; Abercrombi6 v. 
Dupuis, 1 Cranch, [5 U. S.] 343; Wood v. 
Wagnon, 2 Cranch, [6 TJ. S.] 9; Oapron v. 



^[Reported by Hon. William B. Woods, Cir- 
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Vau Noorden, Id. 120; Brown v. Keene, S 
Pet. [33 U. S.] 112; Jackson v. Asliton. Id. 
148; Micliaelson v. Denison, [Case No. 9.523. J 
In the case [Bingham v. Cabbot] in 3 DalL 
[3 U. S.] 382, there was no averment what- 
ever as to the citizenship of the defendant, 
and on that ground judgment was reversed. 
In Abercrombie v. Dupuis, [supra,] the plain- 
tiff was averred to reside in the state of 
Kentucky, and the defendant was called 
"Charles Aberci-ombie, of the distiict of 
Georgia," there being no averment either that 
the plaintiff was a citizen of Kentucky, or 
the defendant of Georgia. In Wood v. Wag- 
non, [supra,] the plaintiff is described as a 
citizen of Pennsylvania, and the defendant 
as "James Wood of the state of Georgia." 
In both the cases last named the objection was 
taken that it did not appear that the plain- 
tia' and defendant were citizens of different 
states, and upon that ground the judgment 
A^as reversed upon the authority of Bingham 
V. Cabbot, supra. In Michaelson v. Denison, 
[supra,] the plaintiff was described as Charles 
ilichaelson of Bass End in the island of St. 
Croix, a foreign subject, viz., a subject of the 
king of Sweden. Livingston, [Circuit Jus- 
tice,] said: "By the constitution of the Unit- 
ed States the judicial powder may extend to 
cases between citizens of a state and foreign 
subjects, but congress in the provision of the 
judicial act uuder that clause has restricted 
it to cases in which an "alien" is a party. 
He must be stated to be an alien in express 
terms. The com't will take nothing by im- 
plication. Besides it is a non sequitm* that 
because a man is a subject of a foreign 
power he is an alien; he may be at the same 
time a naturalized citizen of this state." 

In Brown v. Keene, 8 Pet. [33 U. S.] 112, 
the petition averred that the plaintiff, Rich- 
ard R. Keene, was a citizen of the state of 
Maryland, and that the defendant. Brown, 
was a citizen or resident of the state of 
Louisiana, holding his fixed and permanent 
domicil in the parish of St. Charles. The 
judgment was reversed because the petition 
did not positively aver that the defendant 
was a citizen of the state of Louisiana, but 
in the alternative that he was a citizen or 
resident, and because consistently with this 
averment he might be either. The decisions 
of this com-t, Marshall, [Chief Justice,] goes 
on to saj'-, require that the averment of ju- 
risdiction shoiQd be positive, that the decla- 
ration should state expressly the fact on 
'which the jurisdiction depends. 

It will be observed in these cases the judg- 
ments were revei-sed. 

1. Because there was no averment what- 
ever touching the citizenship of the plaintiff 
or of the defendant, or 

2. Because the averment of the declaration 
as to one of the parties was, that he was of 
a named state, without distinctly alleging 
■citizenship therein, or 

3. That the fact of citizenship was stated 
in the alternative, or 



4. That a party plaintiff was averred to be 
a foreign subject when the jurisdiction of the 
court extended only to aliens. 

It seems clear that the case at bar is not 
to be controlled by either of the cases cited. 
Here citizenship is distinctly averred, but it 
is alleged to be citizenship in the southern 
district of Alabama, and not of the state of 
Alabama, and the precise question presented 
is whether under the rules of pleading, an 
averment that a party is a citizen of the 
southern district of Alabama is a sTifficient 
averment of his citizenship in the stats of 
Alabama? 

It is a rule of pleading that it is not neces- 
sary to state matter of which the court takes 
judicial notice. Therefore, it is unnecessary 
to state matter of law, whether of the com- 
mon law or public statute law. By a public 
act the comi; knows judicially that the south- 
ern district of Alabama is in the state of Ala- 
bama. What the court notices judicially is 
taken for granted, or as if set out at length 
in the pleading. So that this pleading must 
be considered precisely as if the averment 
objected to was that the defendant is a citi- 
zen of the southern district of Alabama, 
which is part of the state of Alabama. Tak- 
ing the averment as it stands in the declara- 
tion, in connection with the other fact which 
the court assumes judicially to be the fact, 
I think the citizenship of the defendant in 
the state of Alabama, is sufficiently averred. 
I am strengthened in this view by the re- 
marks of Marshall, 0. J., in the case of 
Jackson v. Ashton, supra. In that case the 
citizenship of the plaintiff was well averred; 
the only question was, Avhether that of 
the defendant as a citizen of Pennsylvania 
was also weU averred? He was described 
simply as William E. Ashton, of the city of 
Philadelphia. The chief justice said: "The 
only difficulty which could arise as to the dis- 
missal of the bill presents itself upon the 
statement that 'the defendant is of Phila- 
delphia.' This it might be answered shows 
that he is a citizen of Pennsylvania. If this 
question were new, the court might decide 
otherwise; but the decision of the court in 
the cases which have heretofore been be- 
fore it has been expressed upon the point, 
and the bill must be dismissed for want of 
jurisdiction." I think the fair inference from 
this language is that if the averment had 
been that the defendant was a citizen of Phil- 
adelphia, the court would have held the aver- 
ment good, taking judicial notice of the fact 
that Philadelphia was in the state of Penn- 
sylvania. One thing is clear, that the eoui't 
thought that the decisions on this' question 
had ah'eady been pushed too far. We are 
asked to go a step beyond any decision here- 
tofore made, and say that the averment that 
a party is a citizen of the southern district of 
Alabama, is not a sufficient averment that he 
is a citizen of the state of Alabama. 

In some of the cases which I have ex- 
amined, the party isf alleged to be a citizen 
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of the district of Georgia, for instaBce. No 
objection seems to have been taken to this 
form of averment, but it was considered good 
both by eonrt and counsel. The citizenship 
of defendant in the state of Alabama is, I 
thinlc, sufficiently averred, and plea that he 
was not a citizen of Alabama would be a 
good traverse to the averment of the declara- 
tion. Demurrer overruled. 



BERLIN, DULLER v.) See Case No. 9,562. 
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The BEEilUDA. 

[10 Ben. G93.] ^ 

District Court, E. D. New York. Dee. Term, 
1879.= 

Collision in North River— Steajiship and 

LiGUTER— CnOSSIXG CODUSES. 

1. Where a steam-lighter, bound from Ho- 
boken, N. J., around the Battery to the East 
river, and a steamship, which had come round 
the Battery into the North river and was mak- 
ing for her berth at pier 10, against the tide, 
came in collision, whereby the lighter was sunk, 
and her owner libelled the steamship, alleging 
various faults of navigation: Held, that only 
one of the faults charged, that of porting her 
helm, could have interfered with an effort on 
the part of the lighter to avoid the .steamship; 

[See note at end of case.] 

2. That the steamship did not port her helm, 
but kept her course, as she was bound to do 

* under rule IS, and having stopped and backed 
when danger appeared, and let go her anchor, 
was not in fault for the collision; 
[See note at end of ease.] 

3. That the lighter, having attempted to 
cross the bows of the steamship, was in fault, 
and the libel must he dismissed. 

[See note at end of case.] 

[In admiralty. Libel against the steam- 
ship Bermuda for damages from collision. 
Dismissed. Llbellant subsequently appealed. 
Affirmed. The Bermuda, 11 Fed. 913.] 

Owen & Gray, for libellant 

Butler, Stillman & Hubbard, for daimant 

BENEDICT, District Judge. This action 
is brought to recover the sum of $10,000, 
being the damages arising from a collision 
betAveen the steam-hghter Nichols and the 
steamship Bermuda in the North river, on 
the 7th day of December, 1878. The libel 
avers that the place of the collision was a 
little below pier 1; that the tide was strong 
ebb and the wind S. W.; that the lighter 
was bound from Hoboken to Newtown creek; 
that the steamship, when first seen by those 
on the hghter, was heading up the North 
river, and if she had kept the course she 
was then on or had put her helm to star- 



^ [Reported by Eobert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., arid here reprint- 
ed by permission.] 

* [Affirmed by the circuit court in The Ber- 
muda, 11 Fed. 913.] 



board she would have passed the lighter on 
her starboard hand in perfect safety; that, 
as soon as the steamship was discovered, 
two signals of the lighter's whistle wei-e 
sounded as a wai-ning to the steamship that 
the lighter intended to pass the steamship 
on her starboard hand; that instead of an- 
swering the signal the steamship paid no 
attention thereto, but put her helm to port, 
and by so doing threw herself toward the 
course which the lighter was pursuing; that, 
upon receiving no response from the steam- 
ship, and immediately upon seeing her afore- 
said change of course^ the lighter's helm was 
put hard-a-starboard, her engine was stopped 
and backed and everything was done to 
avoid collision. Fom- faults on the part of 
the steamship are charged, viz: that she had 
no proper lookout; that she paid no atten- 
tion to the signal of the lighter, but instead 
thereof put her helm to port; that she was. 
going at too great a rate of speed in a 
crowded harbor; and that she did not stop, 
and back. 

The account of the accident given by the 
steamship in her answer, is that the steam- 
ship having rounded the Battery at half 
speed, was proceeding slowly against the 
strong ebb-tide to her berth at pier 10 in 
the North river; that the steam lighter was- 
observed on the port bow of the steamship, 
distant therefrom twelve or fifteen hundred 
feet, coming down the river on a course that 
involved no risk of collision; that a largo 
double-decked bai-ge was passing down the 
river between the lighter and the steam- 
ship, and in passing, shut off the lightei- 
from the view of those on the steamship for 
a short time; that when the lighter again 
came in view, by the stern of the barge, 
being then about five hundred feet distant 
and about three points on the port bow of 
the steamship, she was heading almost di- 
rectly for- the steamship, indicating, thereby, 
that she had swung olf her com-se under a 
starboard helm; that, although' signalled 
from the steamship by a single blast of her 
whistle, to pass down on the port side jof 
the steamship, she paid no attention thereto^ 
but continued to swing as though under a 
starboai'd helm, taking a coxirse crossing tlie 
bows of the steamship, whereupon, the 
steamship at once backed her engines at 
fun speed, and it being Impossible to get 
sternway in so short a distance, the port 
anchor was let go, but the lighter, still un- 
der a starboai'd helm, came down upon the 
bows of the steamship, and thiis caused the 
damage complained of. Various faults are 
charged by the steamer upon the lighter as. 
the cause of the collision; (1), her depart- 
ure from the com-se she was on when first 
discovered by the steamship and adopting a 
course crossing the bows of the steamships 
(2), her failure to have a proper lookout; 
(3), her failure to heed the signal of the 
steamship, but continuing in spite thereof 
imder a starboard helm; (4), her proceeding 
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at too great a rate of speed; (5), her not 
stoppiDgr and bacldng; (6), not taking the 
necessary precautions to avoid collision with 
the steamsliip. 

In regard to tliese pleadings it is to be 
remarked that the libel is vague and unsat- 
isfactory. It gives no courses, and the facts 
are so stated as to leave it imeertain what 
rule of navigation was applicable to the re- 
spective vessels. It would seem from the 
libel that the vessels were on courses sub- 
stantially parallel, the lighter coming down 
the ri^-er between the steamship and the 
New Yorlc shore, and that the colhsion was 
•caused by a porting of the helm of the steam- 
ship, which threw her towards the course 
which the lighter was pm'suing. But no 
such case is shown by the evidence. The 
case for which the libellant contends upon 
the evidence is that the two vessels were on 
crossing courses. "The lighter (it is said) 
was crossing the river, and when discovered 
by the steamship, had reached the inter- 
secting point of the courses." 

Assuming that the evidence will permit 
the libellant to claim that the lighter was 
upon a course crossing the course of the 
steamship, instead of being substantially par- 
allel to that of the steamship and outside 
of her, it cannot be denied that in such ease 
it was the duty of the lighter to keep out 
of the way of the steamship, inasmuch as 
she had the steamship upon her starboai-d 
side and was subject to saiUng rule 18, (old 
article 14.) In order to recover, therefore, 
upon the cas© as it is claimed to be by the 
libellant, it must appear that the hghter was 
prevented from avoiding the steamship by 
some faxilt committed by the steamship 
which rendered it impossible for the lighter 
to keep out of her way. 

Of the faults charged in the libel against 
the steamship, but one, viz: that of porting 
her helm, could, under the circumstances 
claimed by the libellant, interfere with the 
elfort of the lighter to avoid the steamship. 
It was no fault in the steamship not to star- 
board her helm, for her duty, under such 
circumstances, was to keep her course, and 
when it became evident that the lighter 
would fail in her effort to cross ahead of 
the steamship, stop her way as much as 
possible. As to a porting of the helm, no 
witness is called who testifies that the helm 
of the steamship was ported. Eveiy wit- 
ness from the steamship who speaks on the 
subject, including the man at the wheel of 
the steamship, says that the helm was not 
ported, and there is no testimony sufficient 
to controvert the statement. It is quite 
likely that after the engine of the steam- 
ship had been reversed, the bow of the 
steamship swung somewhat to east, but 
that arose from the action of the screw 
and was no fault. As regards stopping, it 
is proved that the steamship made every ef- 
fort to stop her way as soon as it became 
evident that the lighter was likely to fail in 



her effort to cross the bows of the steam- 
ship. Upon the proofs, therefore, it is im- 
possible to hold that the collision was caused 
by a fault of the steamship. The fault that 
caused the collision was that of the lighter 
in attempting to cross the bows of the steam- 
ship instead of passing under her stern. 

The libel must therefore be dismissed, and 
with costs. 

' [NOTE. On libellant's appeal this judgment 
was afBrmed by the circuit court on substan- 
tially the same grounds. In reference to the 
contention that the Bermuda should have star- 
boarded her helm, the coart, by Blatehford, 
Circuit Judge, remarlied that it was not clear 
that that would have avoided the collision, 
but, even "if it would, the failure to adopt 
the maneuver was, at most, an error of judg- 
ment, in the peril caused by the negligent ac- 
tion of the O. T. Nichols, and not a fault." 
The Bermuda, 11 Fed. 913.] 



Case ITo. 1,345. 

The BERilUDA. 

[23 Leg. Int. 116;^ 6 Phila. 187.] 

District Court, E. D. Pennsylvania. March 
31, 18G6. 

Prize— SroLiATiox op Papers— Falsified Desti- 
nation' — Pkescmption op Hostile Ownekship. 

1. Either spoliation of papers, or falsified 
destination ~ suffices to induce a legal presump- 
tion of hostile ownership. 

2. Further proof refused where the destina- 
tion had been falsified, and papers were, under 
an apprehension of capture, destroyed in pur- 
suance of previous instructions to do so. 

In admiralty. This was the last of the 
contested prize cases in this district. All 
the decrees appealed from were affirmed by 
the supreme com*t. In this case, the ves- 
sel, and the munitions of war composing part 
of her cargo, were long since condemned. 
These decrees of condemnation have recent- 
ly been affirmed. [The Bermuda, 3 Wall. 
(70 U. S.) 514.] The following opinion of 
the district com't applies to the residue of the 
cargo [condemned.] 

CADWALADBR, District .Judge. In this 
case the only question requiring serious con- 
sideration was whether further proof should 
be allowed. This question was more or less 
complicated wMth that of. the ultimate des- 
tination of the cargo. The affirmance of the 
decrees condemning the vessel, and the muni- 
tions of war which composed part of her 
cargo, has enabled me to give, without the 
least difficulty, a decision as to the residue 
of the cargo consisting of general merchan- 
dize. I suspended the final disposition of 
this part of the case until the decision of the 
supreme court apon the appeal of the claim- 
ant of the cannon, because, had further proof 
been allowed on his pai't, such proof might 
possibly have been likewise receivable as to 
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the rest of the cargo. According to my own 
strong conviction^ further proof was alto- 
gether inadmissible. But the cannons were, 
according to his affidavit, to have been land- 
ed, at all events, either at Bermuda or at 
Nassau, and to have been disposed of on his 
own account at one of those places, without 
even a contingent ulterior destination. If 
this had been true, the rest of the cai-go must 
^Iso, according to the plan of the voyage, 
have been landed at one of those places, be- 
cause the cannons were below it, forming 
pai-t of the ballast of the vessel. They covdd 
•not have been reached until the merchan- 
dize generally had been discharged. I did 
not consider his affidavit, in this respect, 
credible. I thought there was no doubt 
whatever that the destination of the vessel 
was controlled by those who would certain- 
ly have determined it for a blockaded port, 
if there had been a reasonable probability 
of nmning the blockade. If his affidavit wei'e 
-disregarded, the proofs were conclusive that 
the whole of the cargo was absolutely des- 
tined for a blockaded port, either directly or 
by transhipment. It was at least, clearly 
^hown by these proofs that those who con- 
trolled the navigation of the vessel could, if 
they chose, prevent the landing of any part 
of the cargo at any intei-mediate place. The 
only possibility of doubt which I thought con- 
ceivable in the mind of any person has been 
removed by the affii'mance of my decree 
Avhich was founded on the disallowance of 
fm'ther proof on the part of this claimant. 
Informally he and others had really perhaps 
been afiforded every advantage which could 
have been derived by them under an express 
xillowance of such proof. Dmiug the late 
hostilities, reasons arising from their peculiar 
character had induced this com't to receive 
provisionally in the progress of prize cases, 
almost all evidence which would have been 
iidmissable as further proof, except, perhaps, 
in a veiy extraordinary case, re<iuiring ple- 
nary proofs. Of this practice of the court, 
parties had in this case availed themselves, 
and had thus received a benefit to which 
they were not, in ordinaiy strictness, enti- 
tled. They probably' could not have offered 
any additional evidence under a formal order 
allowing fm'ther proof. To retain the case 
in this com't, seemed, therefore, as to the 
general merchandize, preferable to a decree 
of condemnation which would unnecessai'ily 
have increased the number of appeals. 

The opinion of the supreme court would, 1 
thinlc, require of this court a decree condemn- 
ing the whole cargo independently of any 
■question of its actual ownership. Such a de- 
cree would be conformable to established 
rules of prize law upon those questions of 
destination with intended breach of blockade, 
■&C., which the case involves. But the de- 
cree may be pronounced, not less properly, 
upon tlie question of hostile ownership alone. 
In the opinion of the supreme eom*t, the de- 
sti'uction of the papers relating to the cargo 
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was an unusually aggravated "spoliation," 
warranting "the most imfavorable inferences 
as to ownership." The result must of course 
be condemnation imless fm'ther proof can "be 
allowed. To allow it in such a case would 
set a trap for the conscience of claimants, 
tempting them to commit perjury, if not 
inviting its commission. Further proof is 
not allowable " where, as in the present ease, 
the letters of advice and proprietary docu- 
ments of a cargo have been destroyed under 
previous orders to do so rather than to let 
them be seen by captors or boarders. Such 
was the plain import of the instructions given 
to the navigator of this vessel by the persons 
to whom the absolute control of all the ship- 
ments had been confided. That these were 
persons of well known relations hostUe to 
the United States, might alone suffice to ex- 
clude any exception or qualification of the 
rule against allowing further proof in the 
case of spoliation of papers under such in- 
structions. The only rational exception from 
such a rule is in cases of well foimded ap- 
prehension, by persons truly neuti-al, of dan- 
ger of illegal detention or captm-e. If such 
cases occurred in the wars of the French 
revolution, it is to be remembei-ed that, so 
far as proprietary rights of neutrals were 
concerned, the commissioned belligerents, 
French and English, who then swarmed the 
seas, were scarcely less dangerous than pi- 
rates. Like danger, though less in degree, 
may have been reasonably apprehended in 
some previous Em'opean wars. There cer- 
tainly was no reason for apprehension of 
any such danger on the voyage in question. 
In cases of spoliation of papers, the legal 
presumption against their desti'oyer is found- 
ed in a ride of common sense. The rule is 
not by any means peculiar to prize courts. 
Its application is familiar in com'ts of equity 
which administer in this respect the doctrines 
of general jm-isprudence. ' If the proprietary 
documents had been preserved they would 
miquestionably have shown hostile owner- 
ship. Dh-ect proof to this effect as to pait 
of the cargo has been furnished by existing 
papers accidentally discovered in unloading 
the vessel." As to the rest of the cargo, a 
moral, not less than a legal inference to the 
same effect arises from tlie destruction of the 
papers. The moral px'esumption from the 
previous orders to destroy them is indeed 
too strong to be rebuttable. 

If this were less deai', condemnation must 
inevitably result from the wilful falsification 
of the destination of the cargo. From this 
the presumption of hostile ownership is, in a 
case lUce the present, conclusive. Here like- 
wise, the rule is to disallow further proof. 
Should the case of any one consignee or ship- 
per be distinguishable, in any respect, under 
tliis head, fj'om the general case of the oth- 
era, there could be no such special difference 
in his favor as to screen the goods which he 
claims. If the 'falsification by those to whom 
any such party entrusted the goods was un- 
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authorized by Mm, tlie law affords him a 
civil remedy against them to recover an in- 
demnity. But the existence of such a re- 
course cannot exempt the goods fi-om confis- 
cability. The rule that a pereon is liable 
for the wrongful acts of his agents applies, 
under this head, in the administration of 
prize law. The principle was applied in this 
case by the supreme court, citing The Ranger, 
6 C. Rob. Adm. 12G, which was a case of 
transportation of goods contraband of wai*. 
To the same effect is the case of The Mars, 
Id. 87, SS, where the goods were not pre- 
cisely of this kind, and the decision was up- 
on the ground of a false destination. In 
a third case, (Phoenix Ins. Co. v. Pratt, 2 
Bin, 308,) there was no question of either 
false destination or conti-aband property of 
any Idnd. A neuti'al who was, for the voy- 
age, the general agent for a cargo principally 
of neutral ownei-ship, was alleged to have 
covered in his own name, by false papers, 
other goods of hostile ownership in the same 
vessel. The opinion of the coiu't was that 
the whole propertj- of the principal on boaa'd 
of the vessel was liable to condemnation, if 
such an agent attempted to deceive a belliger- 
ent by thus covering property of his enemy. 
Such an act, when pei"peti-ated by the mas- 
ter so as to involve a forfeiture of the ves- 
sel, or of goods on boaa'd, is within the defi- 
nition of barratry. See Earle v. Rowcroft, 
S East, 12G. In the present case, those who 
concocted the falsifications were, so far as 
they may not themselves have owned the 
cargo, general agents and managers, in re- 
spect of it, for all who were concerned in the 
voyage. I do not, however, perceive in the 
case any reason to justify a view so little 
unfavorable to any one of those on whose 
behalf the cargo was claimed. 

For these reasons, and others which might 
be stated, the residue of the cargo is con- 
demned. The case does not require the repe- 
tition of a remark fi'equently made, in dif- 
ferent forms, in prize courts, that the crite- 
rion of hostile ownership is not the same in 
them as it might be in ordinary tribunals 
upon a mere question of proprietaiy right 
between private persons. A party might be 
able, in a court of common law, to maintain 
an action of replevin, or of trover, against a 
pcj-son who, nevertheless, having the com- 
mercial control and disposal of the subject 
of the action, would be deemed the owner in 
a prize com-t. A sufficient test of ownership 
in a prize eoin-t is that the goods, on reach- 
ing their destination, would have been dis- 
posed of, or held, for the profit of persons 
of hostile residence- Applying this test, there 
can be no doubt that this cargo should be con- 
demned. The previous reasons are, hoAvever, 
perhaps, of more simple application to the 
case. 
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BERNARD et al. v. ASHLEY et al. 

ASHLEY et al, v. BERNARD et al. 

[Hempst. 665.]^ 

Circuit Court, D. Arkansas. April Term, ISSS.* 

Public Lands — Pke-emptjox Claims — Vacating 
Patents — Acts of G^oveknment Aoi:nts. 

1. It is competent for the government to 
sanction the widest departure from its re^nla- 
tions relative to the public lands, or waive auy 
irregularity in the acts of its agents, and which 
will be binding as against itself, but cannot 
affect rights which have vested in others. 

[See note at end of ease.] 

2. Pre-emption claims rejected, patents or- 
dered to be vacated, and title quieted. 

[See note at end of case.J 

[In equity. Bill by Elizabeth J. Bernard, 
Mary A. Bernard, Corine Bernard, and 
Thomas Bernard, (heirs of Thomas Bernard, 
deceased,) by William Cannon, their next 
friend, against Mary W. W. Ashley, (execu- 
trix of Chester Ashley, deceased,) William 
E. Ashley, and Henry C. Ashley, (heirs of 
Chester Ashley, deceased,) and Silas Ci-aig, to 
vacate patents to land. Cross-bill by defend- 
ants against original complainants. Decree 
for defendants to original bill. Original com- 
plainants subsequently appealed to the su- 
preme court. Affirmed in Barnard v. Ash- 
ley, IS Ho*w. (59 U. S.) 43.] 

Albert Pike, for complainants. 
J. M. Curran and F. W, Trapnall, for de- 
fendants. 

RINGO, District .Judge, having been of 
counsel, and being also interested in the suit, 
did not sit 

DANIEL, Circuit Justice. The original bill 
is brought to vacate patents to four quarter 
sections of land granted to defendant Craig, 
and in which Ashley and Craig were jointly 
interested, and one patent granted to Wil- 
liam Nooner, who conveyed the land in that 
patent to Ashley. The allegations on which 
the prayer of the original bill is founded, 
are, that Bernard and the several persons 
under whom he derives title had, under the 
act of congi-ess of June 19th, 1834, [4 Stat. 
67S, c. 54,] a valid right of pre-emption to the 
several parcels of land above mentioned, 
which right had been established to the sat- 
isfaction of the government, and patents is- 
sued in conformity therewith; that under an 
act of congress, approved on the 2d of 
March, 1831, [4 Stat. 473,] vesting in the ter- 
ritory of Arkansas ten sections of the public 
unappropriated lands, for the purposes in 
that act specified, the governor of the terri- 
tory, John Pope, selected and conveyed to 
the defendants, Ashley and Craig, for a price 
stipulated between them, the lands com- 
prised in the several sections set forth in and 



^ [Reported by Samuel H. Hempstead, Esq.] 
- [Affirmed by the supreme court in Barnard 
V. Ashley, 18 How. (59 TJ. S.) 43.] 
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claimed by the bill, and that in accordance 
witU sucli selection, transfer, and convey- 
ance patents, anterior in date to those held 
by the complainants, had been granted to 
the defendants for the lands in question; 
that the acts of the territorial governor and 
of the defendants Tvere irregular and in con- 
travention of the general and' established sys- 
tem and policy of the government relative to 
the disposition of the public lands; and al- 
though the irregularities in the proceedings 
of the territox'ial governor had, by subse- 
quent act of congress, been cm-ed, and those 
proceedings ratified, so far as the rights of 
the government were involved, yet the inter- 
vening and vested rights of pre-emption in 
the complainant or his vendors could not be 
affected by such ratification, but remained in 
full force. In the answers to the original 
bill, Craig disclaims all title to the south-east 
fractional quai'ter of section twenty-two in 
township eighteen, south of range one west, 
but both Craig and Ashley insist upon the 
validity of the acts of the territorial gov- 
ernor, as sanctioned and confirmed by the 
government of the United States; they ex- 
pressly deny all foundation for any right of 
pre-emption on the part of the complainants 
to any of the lands in question, aver that the 
representations by the complainants and 
their vendors, under which their claim had 
been lurged, were false and fraudulent as re- 
spects both the government and the com- 
plainants, and insist upon their elder patent 
The cross-bill of Ashley reiterates the state- 
ment in his answer to the original bill, as to 
the foundation of his title to the several sec- 
tions, with the exception of the south-east 
fractional quarter of section twenty-two. To 
this last quarter section, he sets out a title 
derived from WUham Nooner, who had ob- 
tained a patent for it in virtue of a donation 
warrant imder authoiity of an act of con- 
gress. In his cross-bill, Ashley denies all 
right of pre-emption in Bernard or his vend- 
ors, and prays that the junior patent to 
Bernard may be vacated as fraudulent and 
illegal. In the joint cross-bill of Craig and 
Ashley, the right and title of these complain- 
ants, derived from their contracts with and 
conveyances from the territorial governor, 
and from the acts of congress in relation 
thereto, and under the elder patent granted 
them, are set forth and insisted on. The bill 
further denies all right of pre-emption in the 
defendants, prays a vacation of the junior 
patent, and an account of the rents and prof- 
its of the land held and cultivated by Ber- 
nard, in opposition to the complainants, from 
the period of Bernard's adversary occupa- 
tion. 

It has been strenuously urged in argument, 
that the contract of the defendants in the 
original biU and complainants in the cross- 
bill with the territorial governor, and his 
selections and conveyances in execution of 
those contracts, were illegal, and* therefore 
could form no just foundation for the patents 
3FED.CAS. — 18 



issued in pm-suance thereof. This proposi- 
tion could derive force only from the suppo- 
sition that the alleged right of pre-emption 
intervening between the grant by congress 
to the territory and the act by the same body 
in ratification of the proceedings by the gov- 
ernor, constituted a vested interest which 
could not be affected by any subsequent acts 
of the body having the titie to and posses- 
sion of the subject it had undertaken to dis- 
pose of. This position involves a delicate 
and difficult question as to the extent of the 
politlcJil power over subjects within its ap- 
propriate province, which the com"t would 
reluctantly determine. But there can be na 
serious doubt that if such vested interest 
had not certainly gi'own up, the government 
would have the right and the power, as^ 
against itself, to waive any u*regulai*ity, how- 
ever palpable, wliich should appear in the- 
acts of its own agents. There can be no 
question, certainly, that the government 
could sanction the widest departure from the- 
regulations it had laid down in relation to- 
the sale of the public lands. This same 
power would equally apply to any supposed 
or real omission in the transmission or de- 
posit of any document in any of the land- 
ofla.ces, especially if shown to have been the- 
consequence of accident, misapprehension, 
or of delay necessarily incident to pressure- 
of business. But is any speculation of this- 
character rendered necessary by the evidence- 
in this case? Is there shown by that evi- 
dence either the origin or maturity of any 
legal or equitable right on the part of the 
complainants in the original bill, defendants 
in the cross-bills, which has been impaired 
by either the conti'acts or by the proceedings 
in execution of those contracts with the'gov- 
ernor? In other words, have they proved 
that they are or ever were entitled to a pre- 
emption to the lands in question, within the 
just intent and meaning of the law? And 
here it should be noted as a circumstance by 
no means unimportant in this inquiry, that 
the holders of the elder patent were pur- 
chasers for value under a contract open and" 
public, and recorded both in the state and 
national archives, and which therefore might 
be regarded as notice to all the world,— a 
title which public policy and private secm-i- 
ty would dictate should not be displaced but 
in obedience to the clearest and strongest de- 
mands of justice. There is nothing obscure- 
or equivocal, as to the commencement of this- 
title, in the modes by which it was matured,, 
or -the agents concerned in its concoction,, 
and it has been sanctioned by the legislative 
body which possessed the undoubted au- 
thority to dispose of the rights and interests 
of the government. 

In tm-ning to the character of the evidence 
on which the claim of the complainants irt 
the original bill is founded, it is seen to con- 
sist mainly in the statements of those whc 
had a direct interest in setting up that claim. 
It is mostly ex parte, and obtained from 
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persons manifestly ignorant and in a situa- | 
tion in society peculiarly liable to influence 
from others. But these are not the only 
circumstances calculated, to Impair the testi- 
mony adduced in support of the pre-emption. 
That evidence was explicitly contradicted 
by the statements of witnesses whose intelli- 
sence and necessaiy knowledge of the sub- 
jects of controversy and familiarity with the 
matters as to which they have deposed should 
give, it is thought, to their statements a de- 
cided preponderance. A detailed analysis 
of the evidence on the one side or the other, 
or any minute comment upon its separate 
portions, is not deemed necessary in this 
place; nor would this be practicable within 
the time now at the command of the comrt. 
But the examination of that evidence has 
led the com-t to these conclusions:— 

1. That the claim to the pre-emption al- 
leged in the original bill is altogether pre- 
tended and without just foundation. 

2. That this claim, therefore, could inter- 
pose no valid objection to the contracts be- 
tween the defendants in the original bill and 
the territorial governor; nor in any respect 
impair the authority of congress to cure any 
irregularities in these contracts or in their 
execution; even conceding that such irregu- 
larities had in fact existed. 

3. That the junior patents granted to the 
complainant in the original bill or to his 
vendors, are illegal, fraudulent, and void as 
it respects the defendants in that bill and all 
persons claiming under them, and such pat- 
ents should therefore be vacated. 

4. That the right and title of the heirs of 
Chester Ashley as derived from William 
Nooner to the south-east fractional quarter, 
section twenty-two, mentioned in the bill, 
should be confirmed and quieted as against 
the complainants in the original bill, and all 
persons claiming under them in virtue of a 
pre-emption. 

5. That the right, title, and estate of the 
complainants in. the second cross-bill, and 
the elder patent gi-anted them in virtue of 
the contracts and proceedings therein set 
forth, should be and are hereby established, 
■confii-med, and quieted as against the de- 
fendants in said bill, and as against all oth- 
-ers claiming from or under them. 

6. That an account of the rents and profits 
of the several portions of land embraced 
within the patents to the defendants in the 
-original bill or to their vendors, so far as 
the same now are, or since the sale and selec- 
tion and conveyance by the territorial gov- 
ernor have been held, occupied, and cultivat- 
ed by the said Bernard, or for his benefit, or 
tor the benefit of his heirs, should be taken 
Ijefore and stated by a commissioner of this 
court, excluding however such parts of the 
said land as have been sold and conveyed 
by the said Ashley and Craig from the dates 
of any conveyances or alienations made by 
them to others. 

7. That the complainants in the original 



bill and the defendants in the said cross- 
bills pay the costs incident to each of those 
suits. Decree accordingly. 

NOTE, [from original report] The complain- 
ants in the original bill appealed from the de- 
cree to the supreme court, where the ease was 
argued at the December term, 1855, by Albert 
Pike for the appellants, and A. H. Lawrence 
for the appellees; and is reported in 18 How. 
[59 U. S.] 43. The decree was affirmed. 

Mr. Justice CATRON delivered the opinion 
of the court. 

The proceedings in the court below consisted 
of a bill filed by Bernard against Ashley and 
Craig, praying that certain patents for lands 
issued to the defendants might be decreed to 
be cancelled, upon the ground of a violation 
of pre-emption rights on the part of the com- 
plainant, to the following tracts, namely, north- 
east quarter and south-west fractional quarter 
of section twenty-seven; south-east fractional 
quarter of section twenty-eight, township eight- 
een south, range one west; south-west frac- 
tional quarter of section fifteen, township nine- 
teen south, range one west; south-east quarter 
of section twenty-two, township eighteen south, 
range one west; and a cross-bill on part of 
Ashley to be quieted in his title to the south- 
east quarter of section twenty-two, against the 
right set up by Bernard to that tract, under a 
junior patent therefor, upon the ground that 
Bernard had no right to this tract, and that 
the patent was issued to him improperly. The 
title of Ashley and Craig (the appellees) to the 
first four tracts is derived from a sale to them 
of the land in controversy by the governor of 
Arkansas, in consequence of a selection made 
by him of the land under certain provisions 
of the acts of congress of 2d March, 1831, 
and 4th July, 1832, (4 Stat. 473, 503.) upon 
which selection and sale patents were issued 
by the United States. The title to the south- 
east quarter of section twenty-two, township 
eighteen south, range one west, is derived from 
the location of what is called a "lovely dona- 
tion claim" on this quarter section, by virtue 
of the provisions of the eighth section of the 
acts of 24th Slay, 1828, (4 Stat. 306, [c. 108,]) 
and 6th January, 1829, ad. 329, [e. 2, § 2.]) 
According to the conceded facts, it is insisted. 
on part of Ashley and Craig, that the register 
and receiver having, on due proof and exam- 
ination, rejected Bernard's claims to a prefer- 
ence of entry of the four quarter sections, ho 
is thereby concluded from setting them up in a 
court of equity, because the register and re- 
ceiver acted in a judicial capacity, and their 
judgment, being subject to no appeal, is con- 
clusive of the claim. And the cases of Wilcox 
V. Jackson, [13 Pet. (38 U. S.) 511.1 and Lytic 
V. Arkansas, [9 How. (50 U. S.) 333,] are re- 
lied on to maintain this position. 

In cases arising under the pre-emption laws 
of 29th Mav, 1830, [4 Stat. 418, c. 180,] and 
of 19th June, 1834, [4 Stat. 678,] the power of 
ascertaining and deciding on the facts which en- 
titled a party to the right of pre-emption was 
vested in the register and receiver of the 
land district in which the land was situated, 
from whose decision there was no direct ap- 
peal to higher authority. But, even under 
these laws, the proof on which the claim was 
to rest was to be made "agreeably to the rules 
to be prescribed by the commissioner of the 
general land-office," and, if not so made, the 
entry would be suspended, when the proceed- 
ing was brought before the commissioner by 
an opposing claimant. In cases, however, like 
the one before us, where an entry had been 
allowed on ex parte affidavits which were im- 
peached, and the land claimed by another, 
founded on an opposing entry, the course pur- 
sued at the general land-office was to return the 
proofs and allegation's, in opposition to the en- 
try, to the district office, with instructions to 
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call all the parties before the register and re- 
ceiver, with a view of instituting an inquiry 
into the matters charged; allowing each party, 
•on due notice, an opportunity of cross-examin- 
ing the witnesses of the other, each being al- 
lowed to introduce proofs; and, on the close 
of the investigation, the register and receiver 
were instructed to report the proceeding to the 
general land-office, with their opinion as to the 
•efEect of the proof, and the case made by the 
additional testimony. And, on this return, 
"the commissioner does in fact exercise a super- 
vision over the acts of the register and re- 
ceiver. This power of revision is exercised by 
virtue of the act of July 4, 1836. § 1, [5 Stat. 
107, c. 352,] which provides: "Tha^ from and 
^fter the passage of this act, the executive du- 
ties now prescribed, or which may hereafter be 
■prescribed, by law, appertaining to the survey- 
ing and sale of the public lands of the United 
States, or in anywise respecting such public 
lands; and also such as relate to private claims 
•of land, and the issuing of patents for all grants 
of land under the authority of the government 
of the XTnited States, shall be subject to the 
supervision and control of the commissioner of 
the general land-office, ander the direction of 
the president of the tTnited States." The ne- 
cessity of "supervision and control," vested in 
the commissioner, acting under the direction of 
the president, is too manifest to require com- 
ment, further than to say, that the facts 
found in this record show that nothing is 
more easily done than, apparently, to establish, 
tiy ex parte affidavits, cultivation and posses- 
sion of particular quarter sections of land, 
when the fact is untrue. That the act of 1836 
modifies the powers of registers and receivers 
to the extent of the commissioner's action in 
the instances before us, we hold to be true. 
But if the construction of the act of 1836, to 
this effect, were doubtful, the practice under it 
for nearly twenty years could not be disturbed 
without manifest impropriety. The case relied 
on, of Wilcox V. Jackson, 13 Pet. [38 U. S.] 
.511, was an ejectment suit, commenced in Feb- 
ruary, 1S36; and as to the acts of the register 
and receiver, in allowing the entry in that case, 
the commissioner had no power of supervision, 
such as was given to him by the act of July 
-4, 1836, after the cause was in court In the 
next case, [Lytle v. Arkansas,] (9 How. [50 
TJ. S.] 333,) all the controverted facts on which 
both sides relied had transpired, and were con- 
cluded, before the act of July 4, 1836, was 
•passed; and therefore its construction, as re- 
gards the commissioner's powerSj under the 
act of 1836, was not involved. Whereas, in 
the case under consideration, the additional pra 
ceedings were had before the register and re- 
ceiver in 1837, and were subject to the new 
-powers conferred on the commissioner. In 
Lytle's Case, [9 How. (50 U. S.) 333,] we de- 
clared that the occupant was wrongfully de- 
prived of his lawful right of entry under the 
pre-emption laws, and the title set up under the 
■selection of the governor of Arkansas was de- 
creed to Cloyes, the claimant,— this court hold- 
ing his claim to the land to have been a legal 
right, by virtue of the occupancy and cultiva- 
tion, subject to be defeated only by a failure 
to perform the conditions of making proof and 
-tendering the purchase-money. There the facts 
were examined to ascertain which party had the 
better right, and, following out that precedent, 
we must do so here. Governor Pope was au- 
thorized to select lands equal to ten sections in 
-the territory of Arkansas, in tracts not less than 
a quarter section each, and to sell the same for 
the purpose of raising a fund to erect pub- 
lic buildings in the territory. The three first- 
named quarter sections lie in township eight- 
•een, the survey of which was made and re- 
turned to the local land-office, and approved 
June 4, 1834, when the lands therein were 
subject to entry by the governor. He made his 
Jinal amended selections of the three tracts in 



township eighteen, June 6, 1834. The bill 
claims title to these tracts under the occupant 
law of June 19, 1834. As Governor Pope's as- 
signees, Craig and Ashley had a vested right 
when the act of June 19th was passed; it did 
■ not operate on these lands, which were appro- 
priated to the use of the United States; and 
patents foi: them were properly awarded to 
the purchasers from the governor. The condi- 
tion of . the south-west quarter of section fif- 
teen, township nineteen, differs from the pre- 
ceding lands in this: The township survey of 
number nineteen was found to be inaccurate 
when first returned to the land-office at Lit- 
tle Rock, and a resurvey was ordered as to 
some of the section lines, which were not 
finally adjusted till the 19th of July, 1834. 
Governor Pope had selected the south-west 
quarter of section fifteen, on the 29th May pre- 
ceding, relying on the inaccurate survey; and 
it is insisted for Bernard's heirs, that the se- 
lection was invalid, as it could not be made 
of unsurveyed lands; and ttiat township num- 
ber nineteen could not be legally recognized as 
surveyed, until the survey was settled and adopt- 
ed by the surveyor general of the district. Our 
opinion is, "that the selection could only take 
effect from the 19th of July, 1834, when the 
township survey was sanctioned, and became a 
record in the district land-office. As the occu- 
pant law passed .Tune 19th, 1834, Bernard's 
assignor, Richmond, could lawfully enter the 
quarter section, if he had occupied the same 
as required by law; that is to say, if he was 
in possession when the act was passed, and cul- 
tivated any part of the land in the year 1833. 

The bill alleges that Richmond occupied the 
quarter section June 19, 1834; that he had cul- 
tivated the same in 1833, and made due proof 
of his right of pre-emption. It is further al- 
leged, that on the 20th day of January, 1834, 
some five months before the occupant law 
was passed, Bernard purchased from Richmond 
the quarter section in dispute, and took his title 
bond for a conveyance when Richmond should 
obtain a patent for the land, and by force of 
this bond the bill prays to have the patent to 
Craig and Ashley adjudged to have been for 
Bernard's benefit, and that the land be decreed 
to Bernard's heirs. 

The act of 1844 [1834] revived the act of 
29th May, 1830, [4 Stat. 418,] "to grant pre- 
emption rights to settlers." That act provides, 
(section 3,) "that all assignments and ' trans- 
fers of rights of pre-emption given by this act, 
prior to the issuing of patents, shall be null 
and void." The act of January 23, 1832, [4 
Stat. 496, c. 9,] allowed a transfer of the cer- 
tificate of purchase; here, however, the assign- 
ment was made in January, 1834, when no law 
allowing of a preference of entry existed; but, 
as no reliance seems to have been placed in 
the pleadings on this ground of defence, we 
will not rest our decree on it. As respects 
Richmond's occupation according to the act of 
1834, John Monholland, Edward Doughty, and 
Daniel Kuger, each swear, in similar language, 
"that Richmond, in the year 1833, cultivated 
part of the south-west fractional quarter, sec- 
tion fifteen, in township nineteen south, range 
one west of the principal meridian, and raised 
a corn crop on the same in that year, (1833,) 
and was in possession of the same on the 19th 
day of June, 1834." Kuger says, Richmond 
had his dwelling-house on the quarter section, 
and resided there on the 19th of June, 1834. 
Jacob Silor, examined on part of the respond- 
ents Ashley and Craig, states, that he resided 
on Grand lake, quite near the quarter section 
in dispute, since 1830. He says: "In Febru- 
ary, 1833, when I arrived on the aforesaid lake, 
there was a -turnip patch on the south-west 
fractional quarter of fractional section fifteen, 
in township nineteen south of range one west, 
claimed by one Edward Doughty; which, I 
believe, he abandoned in consequence of the 
location of the ten-section claim on the land. 
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After DouEjhty left the aforesaid fractional 
quarter, William Richmond, in December, 1833, 
built a cabin where the turnip patch claimed 
by the said Edward Doughty was made, and 
planted some eschallots. The aforesaid "Wil- 
liam Richmond lived in the same township, 
on the Mississippi river, on the lands owned by 
Mr. Cummins or Mr. Shaw, on the 19th of 
June, 1834; and never did live on section fif- 
teen, from the time I went on the lake to the 
present day." Benjamin Taylor deposes, that 
he settled with his nej^roes on township eight- 
een, in February, 1S34; that in the spring of 
that year he examined, with care, the several 
tracts of land of Ashley and Craig, with a view 
to purchase them; and being asked what the 
situation of the south-west quarter of section 
fifteen was, when he examined it, answers, 
that "there was a small burn of cane, per- 
haps twenty yards square, uninclosed, without 
the appearance of ever having been cultivated, 
and no house was thereon." We suppose that 
it had been burnt up by fire in the woods, or 
removed during the winter of 1833-34. We 
hold the truth to be, that Richmond built a 
cabin in 1833, and in January, 1834, sold out 
his improvements to Bernard and removed 
away, and resided elsewhere in June, 1834; 
and, consequently, was not entitled to a pref- 
erence of enti-y- 

The next subject of controversy is the south- 
east quarter of section twenty-two, township 
eighteen. Ashley, by cross-bill, prayed to have 
his title quieted to this quarter section against 
Bernard's heirs, and the circuit court granted 
him the relief he asked. The half of section 
twenty-two was entered by Ashley, on a float- 
ing warrant, known as a Lovely claim. By 
the act of January 6, 1829, [4 Stat. 329, c. 
2, § 1.] no one was permitted to enter the im- 
provement of an actual settler in the territory. 
by virtue of such floating warrant; and it is 
alleged that Bernard was such an actual set- 
tler, and had an improvement on the south-east 
quarter of section twenty-two, township eight- 
een, before Ashley entered it. The cross-bill 
alleges that Bernard had improvements on sec- 
tion twenty-three, but that they did not ex- 
tend to the south-east quarter of section twen- 
ty-two previous to the 4th of June. 1834, when 
Ashley entered the land. It was shortly before 
that ~ time that Martin had corrected the east- 
ern boundary of section twenty-two, locating 
it about one hundred yards further west, and 
which was adopted as tlie true line at the land- 
office. In suppport of the bill Benjamin Tay- 
lor deposes, as already stated, that he re- 
moved to the immediate neighborhood of the 
lands in dispute in February, 1834, when he 
examined the half section 22, with a view to 
purchase it from Ashley. He states that Thom- 
as Bernard cultivated the south-west quarter 
of fractional section twenty-three, in 1834; but 
that his cultivation and improvement did not 
extend to the south half of section twenty-two, 
nor had any other person residence or culti- 
vation thereon. Philip Booth states that Ber- 
nard showed him (Booth) an improvement on 
the south-east quarter of section twenty-two 
early in 1834; thinks it was an extension of 
his farm of two or three acres. It had been 
cleared the year before, but there was no culti- 
vation. The witness does not recollect whether 
the clearing extended beyond the old line or 
the new one. Silas Craig, who was a compe- 
tent witness for Ashley in this separate pro- 
ceeding, deposes that he was with Martin, the 
surveyor, when the lines were run and ad- 
justed, late in February, 1834; that the new 
and proper line bounding the section east is 
about one hundred yards west of the first line, 
which was rejected by the surveyor general; 
that when he was at the south-east corner of 
the section, he examined Bernard's improve- 



ment, and ascertained that it did not extend 
west to the new line at any place. He seems 
to have made it his business to see if the im- 
provement of Bernard extended to the south- 
east quarter in dispute. Romulus Payne was 
called on to prove the value of mesne profits 
and improvements; he says that Bernard com- 
menced the cultivation on the south-east quar- 
ter of section twenty-two, in 1837. John ^Mon- 
holland, Edward Doughty, and several other 
witnesses, swear on behalf of the defendants 
to the cross-bill, in general terms, that Bernard 
had possession of the south-east auarter of sec- 
tion twenty-two, on the 19th of June, 1834,^ 
and that he had an improvement on part of it 
in 1833. Bernard, in proving up his pre-emp- 
tion right, swore that he was cultivating the 
quarter section in 18.33, and in possession on 
the 10th of June, 1834. And this aflidavit is 
indorsed by two witnesses. Harrison and But- 
ler, who merely say that they have heard Ber- 
nard's aflidavit read, and that it is true. So, 
likewise. Jacob Silor indorsed Wm. Richmond's 
affidavit, made before a justice of the peace, and 
intended to secure a preference of entry for Ber- 
nard in Richmond's name, and which was de- 
clared sufficient by the register and receiver; 
and yet when Silor was re-exaAiined as a wit- 
ness in this cause, he conclusively proved that 
Richmond left the land, and resided el<;ewhere 
when the occupant law of June li\ 1834, was 
passed. The ex parte aflidavits of Butler and 
Harrison, and those of Monholland and 
Doughty, were obviously written out for them 
to swear to as matter of form, but made with 
so little knowledge on the part of the witnesses, 
of the section lines, and the number of quarter 
sections on which they deposed improvements 
existed in 1833 and 1834, as to be of little val- 
ue. And the same may be safely said of other 
witnesses whose affidavits were taken without 
oross-examintaion. It is most obvious that 
these loose affidavits obtained by the interested 
party have been made, as to the improvement 
being on the quarter section claimed, on the 
information of him who sought the preference 
of entry; the witnesses not knowing, of their 
own knowledge, where the true section line 
was, over which they swear Bernard's im- 
provement extended in the year 1833. When 
the last examination was had before the reg- 
ister and receiver in 1837, Bernard's own wit- 
nesses, Philip Booth and .Tohn F. Harrison, 
swore the facts to be, that Bernard had 
"deadened the timber and cleared away the 
cane," on a part of south-east quarter of sec- 
tion twenty-two; that he fenced it early in 
1834, and made a crop of corn on it that 
year, and was in possession June 19th, 1834. 
Booth, in a subsequent affidavit, contradicts 
his first statement. That there was no culti- 
vation on the quarter section in 1833 we think 
is satisfactorily established; nor had Bernard 
any right to enter it. And such was the final 
opinion of the register and receiver, which the 
commissioner of the general land-office re- 
versed, and ordered a patent to issue to Ber- 
nard, 

The circuit court were obviously of opinion, 
as appears from the decree it made, that Craig 
and Taylor's evidence established the fact that 
Bernard had no part of the quarter section in 
possession in 1833 or 1834, and hence decreed 
for the complainants in the cross-bill. And, 
in the doubtful state of the evidence, we are 
not prepared to say that this court can hoM 
otherwise, and therefore affirm the decree, and 
order the cause to be remanded for further 
proceedings, as respects the profits and im- 
provements. 
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Case nSTo. 1,347. 

BERNAED v. HERBERT. 

[3 Cranch, O. O. 346.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1828. 

Detinue — When Lies. 
Detinue will lie for a slave, although the de- 
fendant obtained the possession tortiously. 

At law. Detinue for a slave. Mr. Wise, for 
the defendant, prayed the court to instruct 
the jiuy, that if the defendant obtained pos- 
session of the slave tortiously, the plaintiff 
cauuot recover in this cause; and cited 
Sehv. N. P. 

Jlr. Neale, for the plaintifE, was stopped by 
THE COURT, wlio said that the plaintiff 
might waive the trespass, and refuse to give 
the instruction. 



Case KTo. 1,348. 

BERNARD v. McKENNA. 

[4 Cranch, C. C. 130.] ^ 

Circuit Court, District of Columbia. April 
Term, 1831. 

Detinue— Scire Facias against Bail— Plea in 

Bar. 
In a scire facias against bail in detinue, upon 
a recognizance by which the bail undertook 
that his principal, if cast in the suit, should 
restore to the plaintiff the slave detained, if 
to be had; "if not to be had, that he would 
pay and satisfy the price of her, and such 
damages as should be adjudged to the said 
plaintiff, or render his, the said defendants s 
body to prison in execution for the same, or 
that he the said" (bail) "will do it for him," 
it is a good plea in bar, that no ca. sa. had been 
issued against the principal. 
[Cited in Maynadier v. Duff, Case No. 9,349.] 

At law. Scire facias [by Mary A. T. Ber- 
nard] against [James L, McKenna, special] 
'bail in detinue [of William Herbert. Judg' 
ment for defendant] 

The scii'e facias stated that the plaintiff in 
November, 1828, hy the judgment of the cir- 
•cuit court of the District of Columbia [Ber- 
nard V. Herbert, Case No. 1,347] for the coun- 
ts'- of Alexandria, "recovered against William 
Herbert, a negro woman named Caroline, of 
the value of ?300, if she could be had; but if 
not, then the value aforesaid of her the said 
Caroline, together with ber" (the plaintiff's) 
■"damages amoxmting to, $75, as by a jury 
-assessed, also ?66.75, which to the said Mary 
Ann T. Bernard, were adjudged as well the 
said negro Caroline on her value, as for her 
-damages for the unlawful detention of the 
same, as also for her costs about her suit in 
that behalf expended, whereof the said W. 
Herbert is convicted, as appears to us of rec- 
ord; and although judgment is thereupon giv- 
•en, yet execution of the said judgment stUl 
remains to be made and executed; and 
whereas James L. McKenna, heretofore, to 
wit, on the 27th day of November, 1827, per- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



sonally appeared in open com*t and became 
pledge and bail for the said defendant, that 
in case he should be cast in the said suit, the 
said defendant shall restore to the said plain- 
tiff, the said negro gM slave named Caro- 
line, if to be had; if not to be had, that he 
will pay and satisfy the price of her, and such 
damages as should be adjudged to the said 
plaintiff, or render his the said defendant's 
body to prison, in execution for the same, 
or that he the said James L. McKenna would 
do it for him. Nevertheless, the said W. 
Herbert has not restored the said negro ^i 
named Caroline, nor paid to the said plaintiff 
the value aforesaid of the same nor the dam- 
ages aforesaid assessed, nor the costs of suit 
aforesaid, nor siuTendered his body to prison 
in execution for the same, as we have, by the 
suggestion of the said plaintiff, M. A. T. B., 
in om* said court before us understood; 
wherefore the said M. A. T. B. hath besought 
us to grant her a proper remedy in this be- 
half, and we being willing that what is right 
and just in this behalf should be done, we do 
therefore command you, &c., to make known, 
*&c., to the said James' L. McKenna to be and 
appear, &c., to show cause, &c., why the said 
M. A. T. B. should not have her execution 
against him for her judgment aforesaid, ac- 
cording to the form and effect of the recog- 
nizance aforesuid," &c. 

To this scire facias, the bail pleads, 1. Nul 
tiel record. 2. "That the said M. A. T. B. 
ought not to have or maintain her aforesaid 
scire facias thereof against him, because he 
says that on and before the appearance day 
of the scire facias in this cause issued, the 
said W. Herbert, the defendant in the said 
action, was and had been a lunatic, and this 
he is ready to verify; wherefore he prays 
judgment if the said M. A. T. B. ought fur- 
ther to have or maintain her aforesaid action 
against him, &c. 3. Because he says that 
after the said recovery of the said judgment, 
as in the said scire facias mentioned, and 
before the issuing of the said scire facias, 
there was no writ of capias ad satisfacien- 
dum duly sued out or prosecuted out of the 
said circuit comt of the United States for 
the county of Alexandria, in the District of 
Columbia, against the said W. Herbert, up- 
on the said judgment, and duly returned in 
the said court, as, according to law, before 
the commencement of this suit there ought 
to have been; and this the said James L. Mc- 
Kenna, is ready to verify, &c. To the two 
last pleas there was a 'general demun-er and 
joinder. 

This cause was argued by Mr. Neale and 
Sir. Taylor, for the plaintiff; and by Mr. 
Hodgson, for the defendant, who cited Tidd, 
Pr. *1044, 1147; Barcock v. Tompson, Style, 
324; 3 Tuclt. Bl. Comm. 46; Rob. Forms, 71; 
8 Vin. Abr. 40; Keilw. 64; Laws Va. 1792, 
p. 294. 

Mr. Neale and Mr. Taylor cited 3 Petersd. 
Abr. 134, 167; Laws Va. 1826, §§5, 7; Laws 
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Va. Dec. 10, 1793, p. 305, § 48; Hen. Va. Just. 
137; Laws Va. Dec. 27, 1792, p. 291; 2 Bac. 
Abr. "Execution," A, (Wilson's Ed.;) Laws 
Va. Dec. 12, 1792, p. 78, § 26; and Laws Va. 
Dec. 19, 1792, § 40, p. 113. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court, (THRUSTON, Circuit Judge, 
absent, but understood as assenting,) after 
stating the pleadings. 

No exception is taken to the writ of scire fa- 
cias, and the only question is as to the validity 
of the second and third pleas. The plea of 
lunacy is clearly bad; for the lunacy of the 
principal, after the bail was fixed, cannot 
be reason why the plaintiff should not have 
execution against the bail. 

The question upon the demui'rer to the third 
plea, is one of more difficulty. At common 
law, the bail in all civil causes of arrest, was 
only bound to produce the body of the princi- 
pal to answer the judgment; and, according 
to the English practice in detinue, I presume 
there must have been a judgment against the 
principal for the alternative value, and a ca. 
sa. issued thereon and retm'ued non est in- 
ventus, in order to charge the bail. It is not, 
however, necessaiy in a scire facias against 
the bail, in ordinary cases, to aver the issu- 
ing and return of the ca. sa. against the prin- 
cipal; it is sufficient to set forth the judg- 
ment, the recognizance of bail, and the 
breach of the condition of the recognizance, 
by averring that the principal had not paid 
the judgment nor rendered his body in execu- 
tion. The want of a ca. sa. must be pleaded 
to the bail. At common law, we apprehend, 
no distiingas could issue against the bail in 
detinue, as it might against the principal; for 
the body of the principal is only delivered to 
the bail for safe keeping so that it may be 
had upon the execution. We can find in the 
books no execution against the bail in deti- 
nue, nor any dictum, that the obligation of 
the bail in detinue differed from the obliga- 
tion of bail in debt; we conclude, therefore, 
that, as the law is in England, it would be 
a good plea to a scire facias against bail in 
detinue, to say that no ca. sa. was issued 
and I'eturned against the principal before is- 
suing the scire facias against the bail. 

The bail, in debt, may discharge himself 
by paying the debt, or suiTendering the body 
of the principal in execution. He has his op- 
tion of one of two things; and if he does 
either he discharges his obligation. So in 
detinue the bail has the option of three 
things; to deliver the specific chattel sued 
for; to pay the alternative value; or to 
render the body of the principal in execution. 
If he does either he is discharged. The sur- 
render of the body of the principal in eitlier 
case is sufficient. But, in debt, the plaintiff 
must first have a ca. sa. retm'ned against the 
principal before he can charge the bail. A 
fieri facias returned nulla bona is not suffi- 
cient. It must be a ca. sa. So, in detinue, 
we see no reason why a distringas against 



the principal returned nulla bona should be 
sufficient to authorize the plaintiff to obtain 
execution against the bail. The judgment up- 
on the scire facias would not confine the 
plaintiff to execution by way of distringas 
against the bail; but would be in general 
terms, that the plaintiff should have execu- 
tion of the judgment against the bail; and 
the plaintiff might, thereupon, obtain either a 
disti-ingas, (if distiingas* will lie against the 
bail in detinue,) or fieri facias, or ca. sa. 
But it will hardly be contended that he 
should have a ca. sa. against the bail before 
he has had his ca. sa. against the principal. 
It is suid, (but it does not appear in this rec- 
ord,) that the plaintiff obtained a distringas 
against the princip£il, which was retiu'ned 
nulla bona before the issuing of the scire 
facias, and that the disti-ingas, as to the spe- 
cific thing, has not been superseded; and 
that, as the act of Vil'ginia of December 12, 
1792, (section 26, p. 78,) provides "that the 
bail-piece shall be so changed as to subject 
the bail to the restitution of the thing, wheth- 
er animate or Inanimate, sued for, or the al- 
ternative value, as the court may adjudge; 
the plaintiff may now have his execution, by 
way of disti-ingas against the bail. 

Suppose, then, the com-t, in this state of the 
cause, should award a distringas, against the 
baU, and should, afterwards, "for good cause 
shown, direct it to be superseded so far as 
relates to the specific thing, and to be exe- 
cuted for the alternative price or valui' only." 
according to the act of Virginia of 10th De- 
cember, 1793, (section 48, p. 305;) would this 
be just when, if the same thing had been 
done in regard to the distringas against the 
principal, the alternative value might have 
been recovered against him ? 

But, in the present case the bail-piece was 
"not so changed as to subject the bail to the 
restitution of the thing or alternative value, 
as the court should adjudge." The recog- 
nizance of bail set forth in this scire facias 
leaves the option with the bail, in the same 
manner as in the recognizance of bail in debt. 
The only difference is, that, in the present 
case, the option is of three things, and in debt 
it is only of two. It is not left to the court 
to adjudge to which the bail should be sub- 
ject; the restitution of the thing; or the pay- 
ment of the value; or the surrender of the 
principal, as the act of assembly provides. 
And if it were so left to the coui"t to adjudge, 
we should doubt whether the bail could be 
liable until the court should have adjudged 
to which branch of the alternative the bail 
should be snibject. The bail is only a substi- 
tute for the gaoler, unless the court should 
have adjudged him liable for the restitution 
of the thing sued for. 

The court, however, must decide tliis case 
upon the recognizance of bail as set forth in 
the scire facias; and that recognizance, in our 
opinion, gives the option to the baU, to dis- 
charge himself, by the surrender of the princi- 
pal, exactly as in the case of bail in debt; we 
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therefore think that the third plea is good, 
and that the judgment on the demurrer to 
that plea must be for the defendant 
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Case Wo. 1,349. 

BERNHATtD et al. v. GREENE et al. 

[3 Sawy. 230.]^ 

District Court, D. Oregon. Dec. 12, 1874. 

Admikaltt Jurisdiction; — Torts ok the High 
Seas — When Jurisdiction tvilIj be Declined- 
—When Not. 

1. The district courts of the United States, 
as courts of admiralty, have jurisdiction of 
torts committed on the high seas, without 
reference to the nationality of the vessel on 
which they are committed, or that of the par- 
ties to them. 

[Cited in The Noddleburn, 28 Fed. 857; 

Nonce v. Richmond & D. R. Co., 33 Fed. 

435; The City of Carlisle, 39 Fed. 815.] 
[See, also, Thomassen v. Whitwell, Case 

No. 13,928.] 

2. Such jurisdiction will, in the discretion of 
the court, be declined in suits between for- 
eigners, where it appears that justice would be 
as well done by remitting the parties to their 
home forum. 

[Cited in The Noddleburn, 28 Fed. 857; 
The City of Carlisle, 39 Fed. 815. See, 
also. The Carolina, 14 Fed. 424; The 
Montapedia, Id. 427,] 

3. But where the suit is between foreigners, 
who are subjects of different governments, and 
therefore have no common home forum, the ju- 
risdiction will not be declined. 

[Cited in The Belgenland, 314 U. S. 369, 5 
Sup. Ct 867; The Noddleburn, 28 Fed. 
857; The City of Carlisle, 39 Fed. 815; 
The Topsy, 44 Fed. 633.] 

[In admiralty- Libel by Otto Bernhard and 
others against Francis Greene and others 
for torts committed on the high seas. De^ 
fendants except. Exceptions overruled.] 

John H. Woodward, for libellants. 
William H. Effinger, for defendants. 

DEADY, Disti-ict Judge. The libellants, 
Otto Bernhard, a subject of the emperor of 
Germany, Moruio Henrico and Morris Ro- 
lock, subjects of the king of the Austrias, 
and Clement d' Baudillion, a subject of the 
republic of France, bring this suit against 
the defendants, Francis Greene and David 
Jenkins, British subjects, and master and mate 
of the British ship City Camp, for alleged beat- 
ings and cruelty committed by them upon the 
libellants during the voyage from Montevi- 
deo to this port It is alleged in the hbel 
That the libellants shipped on the City Camp 
at Montevideo about July 29, 1874, for a 



^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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voyage to the port of Portland, Oregon, 
where they arrived in due time, and where 
the said vessel and the libellants and de- 
fendants now are. 

The defendants except to the libel, and 
allege it ought not to be maintained for the 
following^reasons: 1. The vessel is a British 
ship, and' the libellants are foreigners, and 
not citizens of the United States or resi- 
dents thereof. 2. The alleged -wi-ongs oc- 
curred on the high seas, and beyond the 
jurisdiction of this court. 3. The -libel- 
lants, prior to the bringing of this suit vol- 
untarily left the vessel, and "have refused 
to do any service therein;" and 4. "De- 
fendants are not liable to any suit or de- 
mand of the libellants, save and except in 
the courts and tribunals of Great Britain." 

At the same time the vice-consul of her 
Britannic majesty, at the port of Portland, 
filed a protest against the jm'isdiction of 
this court for substantially the following 
reasons: 1. The vessel is a British ship, 
and the defendants are British subjects, and 
the alleged wrongs having occurred on the 
high seas and "beyond the local jurisdic- 
tion of the courts of admiralty of the Unit- 
ed States, ought of right to be tried in 
the com'ts of her Britannic majesty." 2. 
The detention of the defendants may result 
in the detention of the vessel and serious 
injmry to her owners, who axe British sub- 
jects. 3. The vice-consul has, "at the in- 
stance and upon the information and ex- 
amination of libellants and others of the 
crew of said vessel," entered upon the ex- 
amination of this matter, and "has initiated 
and set on foot already, steps to convene a 
consular court of iaquiry into the various 
matters and things in said libel alleged;" 
and that the trial of this cause in this court 
"might, and would call in question the o&- 
cial actions of a British consular court in re- 
gard to British subjects, and that such com't 
for any such official actions, is alone re- 
sponsible to its own government" 

The libellants answer the protest of the 
vice-consul, denying his right to interfere in 
their behalf; that they desired to submit 
the roatter in controversy to any consular 
court; that any sudi court bad been con- 
vened or taken any action in the premises, 
or was competent to give the relief sought; 
and as to the rest of the allegations in the 
protest they aver a want of knowledge in 
the premises, but supposing them to be true, 
say they are immaterial, and constitute no 
defense to this suit. 

The case was heard on the exceptions and 
protest The former are in the natm'e of 
special demurrers and set up no new fact. 
The additional facts set up in the protest, 
so far as they are denied or qualified by the 
answer thereto, are not before the court,. 
The exceptions and protest occupy substan- 
tially the same ground, and the questions 
arising upon them will be considered to- 
gether. 
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Two questions arise in the case and -were 
ai'gued by counsel; 1. Has this court ju- 
risdiction of a tort committed upon the high 
seas? 2. Is this a case for the exercise of 
such jurisdiction, notwithstanding the pro- 
test of her Britannic majesty's vice-consul. 

The jurisdiction of this court . in cases 
arising ex delicto, depends upon locality— 
the place "where the cause of action arises. 
Its jurisdiction in tliis respect extends to the 
liigh seas, without reference to the nation- 
ality of the vessel on hoard of which the 
tort may have been committed or that of 
the parties to it. 

Tlie constitution provides, (article 3, § 2,) 
that "the judicial power shall extend 

* * * to all cases of admiralty and 
maritime jurisdiction;" and section 9 of the 
judiciary act [Sept. 24, 1789] (1 Stat. 76) 
£c. 20] provided that "the district com-ts 

* * * shall also have exclusive original 
•cognizance of all civil cases of admiralty 
and maritime jurisdiction * * * with- 
in their respective districts, as well as upon 
the high seas." 

" 'Cases of maritime jurisdiction* must in- 
•elude all maritime conti'acts, torts and inju- 
ries, which are in the understanding of the 
<!ommon law as well as the admiralty, 
'causae civiles et maritimae.' " De X^vio v. 
Boit, [Case No. ST76.] 

"Admiralty jurisdiction in cases of tort 
depends entirely upon locality. * * * That 
torts committed upon the high seas are with- 
in the jurisdiction of admiraltj'" is certain." 
2 Pars. Shipp. & Adm. 247. 

In cases of tort, jurisdiction "is exclusively 
dependent upon the locality of the act. 
Maritime torts are such as are committed on 
the high seas." Thomas v. Lane, [Case No. 
13,902.] 

"Cases of tort on the high seas, super altum 
mare, have always been held, even in Eng- 
land, to be within the jurisdiction of the 
admiralty." Ben. Adm. § SOS. "Cases of 
assault and battery, imprisonment, or other 
personal injury or ill usage, arising between 
master or officers on the one hand, and sea- 
men or passengers on the other, are clearly 
"U'ithin the admiralty and maritime jurisdic- 
tion." Id. § 309. 

In general, an action in personam for an 
Injury to person or personal properly is tran- 
sitory, and may be maintained in the courts of 
any country where the parties may happen 
to be, unless tlie law of such country other- 
wise provides. There is nothing in the fact 
that the wrong was committed without the 
territorial limits of the sovereignty to which 
the coiu't belongs, or in the alienage of the 
parties, which, of itself, prevents the court 
from taking jurisdiction. 

Congi-ess has given this com't jurisdiction 
of "all cases of admiralty and maritime 
jurisdiction," whether arising within the ter- 
ritorial limits of this disti'ict or "upon the 
high seas." That includes this case. It is 
a cause civil and maritime, and arose "upon 



the high seas." There is no intimation in 
the act granting the jurisdiction that the 
parties to the case must be American citizens. 
Neither is any such limitation of the juris- 
diction suggested by any of the authorities 
cited. 

The case of U. S. v. Kessler, [Case No. 
15,528,] cited by counsel for defendant upon 
this question, is not in point- That was an 
indictment for robbery and piracy upon the 
higli seas committed on board a foreign ves- 
sel. The court held, that under the act of 
congress defining and providing for the pun- 
ishment of such offenses, it had not jurisdic- 
tion when the offense was committed on board 
a foreign vessel. Now the judiciary act 
(supra) does not confer jurisdiction upon the 
disti'ict coiu'ts of ah. crimes committed upon 
.the high seas," as in the case of causes civil 
and maritime, but only of such as shall be 
cognizable under the authority of the United 
States; or in other words, of only such crimes 
as congress shall define and provide for the 
punishment of. 

There is no doubt of the jm'isdiction of the 
court. Is there anything in the circum- 
stances of the case which should induce the 
court to decline the jurisdiction? In Pars. 
Shipp. & Adm. 226, the rule is stated as fol- 
lows: "In this country it seems to be settled, 
after some controversy, that our admiralty 
courts have full jm'isdiction over suits be- 
tween foreigners, if the subject-matter of the 
controversy is of a maritime nature. It is, 
however, a question of discretion in every 
case, and the com*t will not take cognizance 
of the cause, if justice would be as well done 
by remitting the parties to their home forum. 

In The Russia, [Case No. 12,108,] the com-t 
took jm'isdiction of a libel for collision in the 
harbor of New York, between an Austrian 
and a British ship. In the com'se of the 
opinion, Blatehford, J., said, "The principle 
upon which the court ot admiralty pro- 
ceeds in determining, in any case, whether 
to exercise such jm'isdiction or not, is to in- 
quire whether the rights of the parties will 
best be promoted by retaining and disposing 
of the case, or by remitting it to a foreign 
tribunal." 194 Shawls, [Id. 10,521.] I am 
not aware that jm'isdiction in case of col- 
lision, has ever been declined by any court 
of admiralty, either in the United States or 
Great Britain, because the two colliding ves- 
sels were tlie property of foreign subjects." 

In The Jupiter, [Case No. 7.585,] the court 
took jm'isdiction of a libel for collision upon 
the high seas between two foreign vessels, 
whose owners were subjects of foreign gov- 
ernments and residents of foreign counti'ies. 

Admitting for the present, the proposition 
of counsel for defendants, that the libellants 
must be regarded as British subjects because 
they shipped as seamen on a British vessel, 
what is there in the circumstances of this 
case, which requires the court to decline the 
jm'isdiction? The libellants have performed 
their coiatract with the ship and been dis- 
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■chargetl from it. The voyage so far as they 
4ire concerned, is at an end. It neither began 
nor ended in a British port. 

On the voyage, the defendants were guilty 
-as alleged, of gross personal wrongs to the 
libellants. To decline the jurisdiction and 
lequire the libellants to follow the defendants 
to a British port, would be a mockery of 
justice. The voyage of the libellants termi- 
nated at this port by the contract of the par- 
ties. Where the voyage is broken up or at 
•an end, a court of admiralty never declines 
to exercise jurisdiction in a suit by the 
seamen for wages earned or wrongs suffered 
■dui'ing the same. 

But these libellants are not British sub- 
jects in fact, nor is there any reason or rule 
■of law which requires this comrt to so regard 
them in this suit In The Two Friends, 1 
•O. Hob. Adm. 271, which was a suit against 
iin American ship and cargo for salvage. Sir 
William Scott denied that British subjects 
who had shipped on this vessel in an Amer- 
ican port for the voyage to England, were to 
lie regarded as American seamen. 

As to • the protest of the vice-consul, I do 
not find in it any sufficient reason for de- 
•clining the jurisdiction. He is not the rep- 
resentative of the libellants, nor authorized 
to speak for their governments, because they 
iire not British subjects. Practically they are 
residents of and domiciled in this country. 
They came here from the Argentine republic 
■on a voyage which, as to them, terminated 
here. The parties cannot be remitted to a 
liome forum, for being subjects of different 
governments there is no such triljunal. The 
■forum which is common to them both by the 
jus gentium is any court of admiralty within 
the reach of whose process they may both be 
■found. Such is this covu:t. 

Neither is the probable detention of the 
vessel any reason why this court should de- 
■cline to do justice to these suitors. If the 
•owners have committed their vessel to the 
■care of a master and mate who are detained 
in foreign ports to answer for injuries done 
to third persons, it is their misfortune— it 
may be their fault— certainly it is no fault of 
these hbellants, and they ought not to suffer 
for it or be delayed or hindered on account 
■of it, in seeking redi-ess for their alleged 
wi'ongs. 

The court which the consul is about to or- 
.^anize, to inquire into these matters, has not 
yet been organized, and if it was a case of 
■concurrent jurisdiction, the jurisdiction of 
this com-t having first attached would be 
thenceforth exclusive. But this consular 
■court, or rather "naval com*t," as it is called 
In the regulations, has no jurisdiction over 
this claim of the libellants or power to give 
them relief. It is a court or board of in- 
•quiry, convened for the purpose of ascertain- 



ing whether certain mmes against British 
law have been committed on the vessel, and 
if so, send the accused parties, with the wit- 
nesses, home for trial. Suppose this naval 
com-t find that the defendants were guilty of 
an aggravated assault or assaults upon the 
libellants, and is able to send them home for 
trial, how does that affect the claim of the 
libellants? The defendants may berequu-ed 
to answer both civiliter and criminaliter for 
acts injurious to others. In the one case, the 
proceeding is a civil suit by the party in- 
jm-ed for damages for the injm'y. In the 
other, it is a prosecution by the public to 
punish the party for the commission of an 
offense against society. The trial of this suit 
in this com-t in no way "calls in question the 
official action" of such naval com-t, even if 
it had already taken action in the premises. 
For the pm-pose of which it will inquire in- 
to the conduct of the defendants towards 
these libellants, this com-t has no right to 
take cognizance of the matter. On the oth- 
er hand, concerning the redress sought to be 
obtained by this suit against the defendants 
on account of such conduct, that tribunal has 
neither duty nor authority. 

In Patch V. Marshall, [Case No. 10,793,] the 
court took jurisdiction of a libel for a tort by 
a seaman against the master of a British 
vessel, notwithstanding the protest of the 
British consul: "That an investigation of 
some of the alleged causes of damages must 
caU. in question official acts and conduct of a 
British functionary in regard to British sub- 
jects, for which he is responsible only to his 
own government." In passing upon this 
point, the court, Curtis, Circuit Justice, 
says: "It is true this court should not caU 
in question a British consul for his official 
acts respecting the crew of a British vessel 
in a foreign port. * * * But it does not 
follow that the conduct of the master of 
such a vessel, in procuring the official inter- 
vention of the consul, upon false allegations, 
to the injury of an American citizen, by im- 
prisonment in a foreign jail, is not to be here 
investigated. 

Upon the whole, I think this is a very clear 
case in favor of exercising the jurisdiction. 
In the language of Patch v. Marshall, supra, 
"to require these libellants to follow these 
defendants over the world, until they can 
find them in a British port would practically 
deprive them of aU remedy. I do not think 
any considerations of public convenience, or 
the comity extended by the courts of admi- 
ralty of one country to those of another, 
have any applicability to such a case." 

The protest and exceptions are overruled. 
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Case ISTo. 1,360. 

In re BERNSTEIN. 

[2 Ben. 44;^ IN. B. R. 199; Banbr. Reg. 
Supp..43; 6 Int. Rev. Rec. 222; 1 Am. Law 
T. Rep. Bankr. 45; 34 How. Pr. 289.] 

District Court, S. D. New York. Dec. Term, 
1867. 

I"CVOLUNTART BANKRUPTCY — LlEX OF JdDGMEXT 

Entered before the Bakkuoptcy Pkoceed- 

1. Where, before proceedings were taken in 
involuntary bankruptcy, a judgment was en- 
tered against the bankrupt in a state court, by 
default, on which an execution was issued and 
a levy made, and the bankrupt unsuccessfully 
endeavored to have the judgment, esecution, 
and levy set aside, and the sherifE then adver- 
tised the property for sale, but was stopped by 
an injunction from the bankruptcy court, which 
injunction was, on a representation that the 
goods were perishable, modified so as to allow 
the sheriff to sell, directing him to hold the 
proceeds subject to the order of this court, 
and the sheriff sold them, and an application 
was then made to dissolve the injunction, there 
being no impeachment of the bona fides of the 
judgment, execution, and levy: Held, that the 
lien of the levy was preserved by the bank- 
ruptcy act and should be respected by this 
court. 

[Cited in Re Wright, Case No. 18,065; Re 
Dev. Id. 3,870; Hudson v. Schwab, Id. 
6,835.] 

[See Barnes v. Billington, Case No. 1,015; 
In re Wilbur, Id. 17,633; Goddard v. 
Weaver, Id. 5,495; Webster v. Woolbridge, 
Id. 17,340; Witt v. Hereth, Id. 17,921.] 

2. That the sheriff should be directed to ap- 
ply the proceeds of the property in his hands 
to the satisfaction of the execution, paying the 
overplus to the bdnkrupt's assignee, or, if there 
was no assignee, to the clerk of the court. 

[Cited in Thames v. Miller, Case No. 13,860; 
Re Hufnagel, Id. 6,837.] 

[3. Cited in Re Wright, Case No. 18,065; 
Re Mallory, Id. 8,991; Re Brinkman, Id. 
1,884; Hudson v. Schwab, Id. G,S35, to the 
point that the district court, sitting as a court 
of bankruptcy, has power to enjoin a sheriff 
of a state court from proceeding to sell prop- 
erty on which he has levied under an execution 
issued out of a state court before proceedings 
in bankruptcy were commenced.] 

In bankruptcy. The firm of Wilmerding, 
Hognet & Co. obtained a judgment against 
[Henry Bernstein] the banla-upt, on the 21st 
of October, 1868, for $2,930.30, in a suit in 
the supreme court of New York, for a money 
demand on contract, founded on two promis- 
sory notes made by him, and on a sale and 
delivery of goods to him. The suit was 
commenced on the 25th of September, 1867, 
and the judgment was obtained in due 
course, by default, after personal service of 
a summons. On the same day on which the 
judgment was obtained, an execution was 
issued thereupon to the sheriff of the city 
and county of New York, and he made a 
levy thereunder on a stock of goods in the 
store of the bankrupt in the city of New 
York. The goods were advertised for sale 
by the sheriff for the 28th of October,1867, but 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 45, contains only a partial report.] j 



the sale was stayed by the state court, and a 
motion was made by the bankrupt in that 
com't to set aside the judgment, execution, 
and levy, but the motion was denied. On 
the commencement of the suit in the state 
court, an attachment was issued in it, under 
which the same stock of goods above men- 
tioned had been attached. A motion was- 
made by the bankrupt in the state court to 
dissolve that attachment, which motion was 
heard at the same time with the other mo- 
tion before mentioned, and was also denied. 
After the denial of these motions, the sheriff 
advertised the goods for sale for the 22d of 
November, 1867. On the 21st of November,. 
1867, the petition in this matter, praying for 
an adjudication of banki-uptcy, was filed, 
and this coiu't, under the fortieth section of 
the bankruptcy act, [Marcli 2, 1867; 14 Stat. 
536,] at the time it made an order to sho"w 
cause why the prayer of the petition should 
not be granted, issued an injunction restrain- 
ing the sheriff from soling the goods under 
the execution on the levy made thereunder. 
There was afterwards an adjudication of 
bankruptcy in this matter. On a representa- 
tion that the goods levied on were of a per- 
ishable character, and were deteriorating in 
value, this court made an order modifying 
the injunction so as to permit the sheriff to- 
sell the goods nnder the execution, and di- 
recting the sheriff to hold the proceeds until 
the further order of this court concerning 
the same. The plaintiffs in the judgment 
now moved the com*t to dissolve the injunc- 
tion wholly, and to allow the proceeds of the- 
sale to be' applied in paying the judgment 
and the costs and the charges and fees of 
the sheriff. 

D. McAdam, for bankrupt. 

D. McMahon, for creditors and sheriff. 

BLATGHFORD, District Judge. There is: 
nothing shown to impeach the bona fides of 
the judgment, execution, and levy. No col- 
lusion in regard to them appears, and the- 
bankrupt resisted them to his utmost. The 
lien of a levy made under an execution is- 
sued on a final judgment, such as is that in 
the present case, provided such lien at- 
tached before the commencement of the pro- 
ceedings in bankruptcy, is preserved by the 
bankruptcy act, and is to be respected by this 
court, whether this court takes ta itself the 
administration of the property on which the 
lien is imposed, and applies it towards the 
satisfaction of the lien, or whether it allows 
the state officer, who is executing the state 
process, to do so. In this case, the property 
has been sold, and the proceeds of it are in 
the hands of the sheriff. No advantage can 
result from requiring the money to be paid 
Into this court, with a view to its application 
by this court in satisfaction of -the lien on 
the property. An order will be entered al- 
lowing the sheriff to apply the proceeds of 
the sale of the property towards the dis- 



[3 Fed. Cas. page 283] 



charge of the amount which he is required 
by the execution to make, including his 
charges and fees thereon, and directing him 
to pay the overplus, if any, to the assignee 
of the' bankrupt, if there be one, and, if 
there be none, then to the clerli of this court, 
to the credit of the bankrupt's estate- 
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Case No. 1,351, 

In re BERRIAN et al. 

[6 Ben. 297; ' 7 West. Jur. 192; 5 Chi. Le^. 
News, 197.] 

District Court, S. D. New York. Jan. Term, 
1S73. 

BaSKBUPTCT — pATlTSEBSniP — DIVIDEND — SePA- 

KATE Estate— Joint Judgment— Interest. 
1. A debt, founded on a judgment against 
the two members of a firm jointly, in a suit on 
a partnership note, does not entitle the creditor 
to dividends out of the separate estate^ of each 
member of the firm, on an equal footing with 
the separate creditors of each member. 
. 2. "Where the separate estate of one of the 
partners was more than sufficient to pay the 
separate debts of such partner, with interest 
added up to the day of the adjudication, but 
there was not suflficient to pay the creditors of 
the firm: Held, that the separate creditors 
were not entitled, as against the joint creditors, 
to be paid interest on their debts for the period 
subsequent to the adjudication. 

[In bankruptcy. In the matter of John M. 
Berrian and Corndius A. Berrian, copart- 
ners. Application by James G. King's Sons 
to be paid out of the separate estates of the 
partners on an equal footing with the sepa- 
rate creditors. Denied. Also heard on appli- 
cation of separate creditors for payment of 
interest on their claims. Denied.] 

A firm, composed of John M. Berrian and 
CorneUus A. Berrian, having been adjudged 
bankrupts, the firm of James 'G. King's Sons, 
as creditors, filed a proof of debt, showing a 
claim on a judgment for §2,532.44, entered 
against both debtoi^ jointly, on a partner- 
ship note. There was a separate estate of 
John M. Berrian, amounting to $lj06o.22, 
and separate debts were proved against him, 
amounting to §526.72. There was also a sep- 
arate estate of Cornelius A. Berrian, amount- 
ing to $1,065.22, and separate debts were 
proved against him, amoimting to $1,605.21. 
The amount of the claims proved against 
the joint estate was §49,712.10. James G. 
King's Sons claimed to be paid a dividend 
. out of the separate estates of the members 
of the firm. The register certified the ques- 
tion to the court, with his opinion that they 
were not entitled to such dividend. 

J. L. Bishop, for creditors. 

F. N. Bangs, for assignee. 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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BLATOHEOBD, District Judge. James G. 
King's Sons are not entitled to dividends- 
out of the separate estate of each bankrupt, 
on an equal footing with the separate cred- 
itors of each bankrupt. 

The separate creditors having claimed to- 
be paid interest subsequent to the adjudica- 
tion, the case was again brought before the 
court on the following agreed statement of 
facts, with the certificate of the register that, 
in his opinion, the separate creditors were 
not entitled to such interest. 

"Claims against the separate estate of the 
bankrupt John M. Berrian, including com- 
putation of interest up to the date of the 
adjudication only, have been proved. 

"At the meeting of creditors held Novem- 
ber 12th, 1872, it appears, by the assignee's 
account, that he has collected sufficient mon- 
ey to pay all the debts proved against the 
separate estate of John M. Berrian, after 
payment of costs, fees and expenses, and 
leave a surplus. 

"Joint creditors of the banlcrupts have 
proved claims against the joint estate of the 
bankrupts to the amount of .§49,712.10, and 
upwards, which the surplus arising from 
John M. Berrian's separate estate is not suf 
ficient to pay. 

"The separate a'editors of John M. Ber- 
rian claim that, before the surplus of his 
separate estate is applied to the payment of 
joint debts, the interest on the separate debts- 
of John M. Berrian shall be computed from 
the day of adjudication, and the surplus ap- 
plied to the payment of such interest. 

"The assignee claims that the surplus is to- 
be applied to the payment of joint debts,, 
and not to the payment of interest which 
has accrued since the adjudication, on the- 
separate debts of John M. Berrian." 

BLATCHPORD, Disti'ict Judge. The 36th 
section of the banla-uptcy act, [IMarch 2, 1867;: 
14 Stat. 535,] in saying that the net pro- 
ceeds of the separate estate of each part- 
ner shall be appropriated te pay his sepa- 
rate creditors, and that, if there shaU be 
any balance of the separate estate of any 
partner, after the payment of his separate 
debts, such balance shaU be added to the- 
joint stock, for the payment of the jomt 
creditors, foUows the language of the Mas- 
sachusetts insolvent law, under which (Gen. 
St Mass. 1838, c. 163, § 21) it was held, in 
Thomas v. Minot, 10 Gray, 263, that, where 
a partnership and its members are in in- 
solvency under one commission, or one ad- 
judication in the same proceeding, and ihe- 
separate estate of one partner is more than 
enough to pay his separate debts, at the 
amounts proved, as they stood at the time- 
of hquidation recognized by the statute 
(which, in that case, was the day of the first 
publication of notice), without computing in- 
terest thereon after that time, the surphis 
of such separate estate, over such debts, is- 
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to be added to the partnership estate, and 
applied to the payment of joint debts, be- 
fore paying such interest on the separate 
-debts. The rule laid down in that case was 
established in 1857, and ought to be fol- 
lowed, under the like provision In the bank- 
ruptcy act, as being substantially a construc- 
tion of the provision, which accompanied 
its enactment. 



Case Ho. 1,36S. 

Case of BERRY. 

[Cited in TJ. S. v. Woods, Case No. 16,760. 
Nowhere reported; opinion not now accessi- 
>ble.] 



Case No. 1,353. 

Ex parte BERRY. 

[3 App. Com'r Pat. 295.] 

-Circuit Court, District of Columbia. April 2, 
1860. 

Patents for Isvextioss— Novelty— Sewisgt Ma- 
cniXES— An-ti-Pbictios Surfaces fok Thread. 

[Where the use of Jewels or their equivalents 
for anti-friction surfaces in thread winding ma- 
chines was known to the prior art, a combina- 
tion of jewels or tlieir equivalents with the 
needle and bed-plate of a sewing machine, for 
the purpose of preventing the wearing of the 
thread, is not patentable.] 

Appeal from the commissioner of patents. 

[Application by Robert M. Berry for let- 
ters patent for an improvement in sewing 
machines. The commissioner of patents de- 
nied the application. The applicant appeals. 
Affirmed.] 

MORSELL, Circuit Judge. In his specifi- 
cation he sa5's: "What I claim is the anti- 
friction sm-face, b & c, together with the 
thread, a, when arranged to work in eom- 
"bination with the eye pointed needle, d, bed- 
plate, e, whereby the thread, a, is better 
preserved when being used for sewing by 
machinery as set forth." The commissioner 
adopts for his opinion the report of the ex- 
aminers, dated 2oth of January, 1860, which 
is in these words: "As first presented the 
claim in this case was to the insertion of 
jewels or their equivalents within the aper- 
tures through which the thi-ead passes in 
sewing machines. The office, pointing to 
-a thread winding machine and to one for 
ti'ebling single strands of thread, in which 
the device oecm's, refused to allow the claim 
on the ground that there was nothing patent- 
able in the special application of it to sew- 
ing machines. Recognizing the validity of 
this view of the case on the part of the ofiice 
upon the data adduced by it, applicant can- 
celled his specification and claim and filed 
new ones. The office, however, refused to 
allow the new claim in view of the same 
references, and as we think correctly, for 
although, upon its face, it is seemingly modi- 
fied and restricted to a combination of parts, 



it is really, as before, a broad claim to the 
use of such a device in sewing machines, as 
will be apparent when we state that the sev- 
eral parts with which it is associated are 
common to nearly all sewing machines. Con- 
sidered thus, the conclusion reached by the 
examiner, as it seems to us, is Inevitable, 
that the claim involves nothing more than 
a double use because the object sought to be 
accomplished by the employment of the de- 
vice, in both the reference is identical with 
the object of applicant, to wit: to diminish 
the abrasion of the thread which metallic 
surfaces offer or produce. We recommend 
accordingly the final refusal of a patent. 
Adopted by the commissioner and patent re- 
fused on the 27 of January, 1860." To this 
decision Berry filed his reason of appeal: 
"That the reason given by the office as the 
ground of rejection is 'a double use,' whereas 
the claim is for a combination, and imless 
the combination be old, which the office has 
failed to show, there can be no double use, 
which will be shown at the proper time." 

The commissioner in his report, in reply to 
the reasons of appeal, in substance says: 
"The appellant contends in the reasons of 
appeal, that, inasmuch as the claim is for a 
combination, the double use is improperly 
alleged by the office. The claim now insist- 
ed upon is for the combination of the anti- 
friction smrfaces with a sewing machine, al- 
though its verbiage is limited to a recital of 
details. Now the whole object of the invention 
is to prevent the wear, by the friction of the 
thread, of those parts of the machine over 
winch it is constantly moving whilst the ma- 
chine is in operation, and this is the precise 
object of the same device in the patents 
upon which the claim is rejected. Nor can 
it for a moment be regarded as a new inven- 
tion, to apply to a sewing machine thread 
guide, the very thread guide used in the 
references to prevent friction and augment 
durability. The delicate journals of the 
watch are jewelled, and certainly it would 
not be for a moment regarded as patentable 
to apply the same device for the same piu-- 
pose to the journals of a musical instru- 
ment or the mariner's compass. A combina- 
tion claim, to be valid, must involve a legiti- 
mate combination in each member to the 
general invention covered by the entire com- 
bination. Now what combination can pos- 
sibly be found to conform to this funda- 
mental requirement in any other parts of 
the machine of the appellant than the thread 
and the jewelled guide? And it is manifest 
that this identical combination exists pre- 
cisely in the references, and also effects in 
all three machines the same result, and the 
same result only. Now where a result is 
produced by the same means in different 
machines, and when the same means and re- 
sult contribute nothing more to one machine 
than the other, the office has known no other 
proper treatment of a claim formed in either 
than to regard them as a double use, &c." 
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This appears to be tlae state of the case 
presented from the papers and documents 
laid before me by the commissioner on the 
day and place appointed for the hearing 
said case, at which time, also, the appellant 
appeared by his attorney, and having filed 
his argument, submitted the said case for 
consideration. The views as expressed in 
the opinion and report of the commissioner 
in answer to the reasons of appeal, I .think, 
are able and just, and but litUe, if anything, 
remains for me to add. The appellant rehes 
principally upon what he claims as a com- 
bination of the needle, the bed and the jewel, 
and supposes he is sustained by the authori- 
ties referred to by him. I have examined 
them with care, but have failed to discov- 
er their applicability to this case. Without 
stating them in detail, it may be generally 
said that the question in some of them is: 
Where a patent is for a new combination for 
existing machinei'y or machines, and pat- 
entee claims for the combination only, in a 
suit for a violation of his patent right, he 
can only recover for a violation of all the 
parts, not for one part only; and in others 
where different parts brought together form 
a whole materially different from any be- 
fore, and the valuable new given end is at- 
tained, and other cases in which the question 
decided was to the proper construction of the 
terms used in the specifications. I cannot 
perceive how the principles of those decisions 
can support the appellant's claim: the thing 
to be maintained is an anti-friction sm-face 
by substituting a jewel for glass which is 
equally capable of doing the same thing. 
According to the rule of law the combination 
cannot be considered a legitimate one, the 
constituent parts of which should be a co- 
active, not a dead, part, such as the bed- 
plate must be considered. In the case of 
Barrett v. Hall [Case No. 1,047] it is said 
by the judge: "The connection of a thousand 
dead parts in one machine having but one 
single operation can never be considered a 
combinaUon." 

Then . with respect to the jewel, though 
it may be in one respect superior to glass, 
cannot per se be considered a sufficient im- 
provement—the only thing new would be the 
substitution of a different metal (material) 
from that heretofore used in connection with 
the arrangements; the improvement or novel- 
ty would consist in the superiority of the ma- 
terial. But that difference is formal and 
destitute of ingenuity or invention, as de- 
cided by the supreme coturt in the case of 
Hotchldss V. Greenwood, 11 How. [52 U. S.] 

2Q4. 

The case, then, before me is nothing more, 
according to the principles of patent law, 
than the double use of an old contrivance 
with no new effect or result, and not patent- 
able. 

The decision of the commissioner is there- 
fore hereby affirmed. 



(Case No. l',356) BERRY 
Case Wo. 1,354. 

In re BERRY. 

[2 Cranch, O. G. 13.]^ 

Circuit Court, District of Columbia. Nov. 
Term, 1810. 

United States Coukts — District of Columbia. 

— JURISDICTIOS — FeKRIES. 

This court sitting in Alexandria, has only the- 
powers of a county court of Yirginja in rela- 
tion to ferries. 

[Petition by Thomas Berry for a f en*y from 
Alexandria, Hunting Creek Warehouse, to- 
Addison's, in Slaryland.] 

The petitioner had a right to keep a ferry 
from Addison's, in Maryland, to Alexandria- , 
See the act of Virginia of 26th December, 
1792, p. 227, § 11, and [Act March 3, 1801,1 
2 Stat. 115, [§ 1.3 

THE COURT, (THRUSTON, Circuit Judge, 
absent,) refused. 

1. Because they had no right to appropri- 
ate a public landing to the pm-poses of a 
ferry. 

2. Because the old ferry from Hunting- 
Creek to Addison's having been disused for- 
more than two years and six montlis, hai 
been discontinued under the act of Virginia, 
and the com-t had no right to grant a new- 
ferry; having only the powers of a county" 
court of Virginia in. this respect 



Case Wo. 1,355. 

BERRY V. DINSMORE. 

[Cited in Muser v. American Exp. Co., 1\ 
Fed. 383. Nowhere reported; opinion not no^v 
accessible.] 



Case Wo. 1,356. 

BERRY V. FLETCBffilR et al. 

[1 Dill. 66.] = 

Circuit Court, D. IMissouri. 1870. 

"Witness — Evidence — Competency of PARir— 
Whex Compellable to Testify— State Law. 

Where by the laws of a state parties are- 
both competent and compellable to testify, the 
same rule, under the legislation of congress, 
applies to civil actions in the federal courts- 
sitting therein; and one of the parties may in 
such an action be compelled to testify at the- 
instance of the adverse party. 

Mr. Glover, for plaintiff. 
Mr. Noble, for defendants. 
Before DILLON, Circuit Judge, and" 
TREAT and KREKEL, District Judges. 

PER CURIAM. Ti'espass for injuries to- 
the person and property of the plaintiff. The- 
plaintiff's counsel called, and asked to have- 

^ [Reported by Hon. William Cranch, Chier 
Judge.] 

== [Reported by Hon. John P. Dillon, Circuit. 
Judge, and here reprinted by permission.] 
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sworn, as a witness, one of the defendants; 
to which the defendants' counsel objected on 
the ground that one party could not compel 
an adverse party to testify. It was conceded 
by counsel that under the laws of the state 
of Missouri parties were both competent and 
compellable to testify in actions like the 
present. The court held, referring to the 
judiciary act [of September 24, 1789, (1 Stat. 
^2,)] § 34, the act of July 6, 1862, (12 Stat 
588, § 1,) and the act of July 2, 1864, (13 
Sfat. 3ol, § 3,) and of March 3, 1865, (13 Stat. 
533,) that the objection was not well taken, 
and the defendant was sworn as a witness 
at the plaintiff's instance. See Rison v, 
Cribbs, [Case No. 11,860.] 

NOTE, [from original report.] In Tenny v. 
Collins, [Case No. 13,833,] it was held by the 
U. S. district court, eastern district of Missouri, 
that upon a motion to set aside the discharge 
granted to a bankrupt, the wife of the bankrupt 
cannot be required to testify as a witness against 
her husband. Respecting the point, Treat, Dis- 
trict Judge, remarks: "The plaintiffs also 
summoned the wife of the bankrupt, who was 
sworn as a witness, and were proceeding to 
examine her in relation to the conveyance, in 
18G6, of land held in her name by herself and 
husband, to her father in payment of other 
debts, and as a security for debts upon which 
he was jointly liable with the bankrupt Ob- 
jections were interposed, that while the bank- 
rupt act provided for the examination of the 
wife of the bankrupt before the register for 
tlie purpose of ascertaininc: the condition of 
his estate, it did not alter the common rule, 
that the wife could not be a witness for or 
against the husband, in n motion to set aside 
the discharge. The objection was sustained by 
the court. 



Case 3Sro. 1,357. 

BERRY V. FLETCHER et ah 

[1 Dill, 67.]^ 

Circuit Court, D. jMissourl. 1870. 

Trespass— JoixT- AND Several Trespassers — ^Li- 
ability — Exemplary and Compensatory Dam- 
ages. 

1. All who instigate, promote, or co-operate 
in the commission of a trespass, or aid, abet, 
or encourage its commission, are guilty. 

2. But the mere presence of persons at the 
commission of a trespass which they did not 
advise or abet, and in which they did not par- 
ticipate and had no interest, will not make 
them trespassers. 

3. Where the defendants are sued jointly in 
trespass, the jury must find a single verdict, 
and assess damages jointly against such as 
are proved guilty of the same trespass. 

4. In trespass against several, the jury should 
estimate damages according to the most culpa- 
ble of the joint trespassers. 

5. All damages are referred by the law ei- 
ther to compensation or punishment Compen- 
sation is to make the party injured whole. 
Esemplaiy damages are given, not to compen- 
sate the plaintiff, but to punish the defendant. 

6. Circumstances stated which will authorize 
the jury to give exemplary damages. 

[Cited in Home Ins. Go. v. Stanchfield. Case 
No. 6,6G0.] 



^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



At law. This was an action of trespass 
brought by the plaintiff, the editor and pro- 
prietor of a newspaper in the town of Rich- 
mond, in Missouri, against Thomas C. Fletch- 
er, late governor of that state, and also 
against Montgomery, a colonel commissioned 
by Governor Fletcher under the act of the 
state legislature, authorizing the organiza- 
tion and employment of the state militia to 
aid in the execution of civil process, and 
against certain other persons, citizens of the 
town of Lexington. Demurrers to certain 
special pleas, justifying the acts complained 
of under the above-mentioned act of the leg- 
islature, were sustained, as by the state prac- 
tice adopted in this cotirt the matters pleaded 
in justification were admissible under the 
general issue. The nature of the action, the 
issues, and other necessary facts, appear in 
the charge of the court. On the trial, no 
attempt was made to justify the alleged tres- 
passes. 

Mr. Glover, for plaintiff. 
Mr, Musser, for Montgomery. 
Mr. Noble, for Fletcher and other defend- 
ants. 

Before DILLON, Circuit Judge, and TREAT 
and KREKEL, District Judges. 

DILLON, Circuit Judge, in summing up to 
the jury, said, the other judges concm-ring: 

1. As to the pleadings and issues. This is 
an action of trespass brought by the plain- 
tiff, now a citizen of Kansas, for injuries al- 
leged to have been done by the defendants, 
to his person and property. The first coimt 
in the declaration alleges that the defendants 
assaulted, beat and imprisoned the plaintiff, 
carried him from Richmond to Lexington, in 
this state, impx'isoned him for four days, 
and by putting him in fear of his life com- 
pelled him to sign a false and scandalous 
paper, against his will, &c. The second ac- 
count alleges that the defendants destroyed 
and damaged the printing press, furniture, 
type, eases, and fixtures of the plaintiff's 
printing office, and also a large quantity of 
printed forms, and blanks, the property of 
tiae plaintiff, and belonging to him as as- 
sistant United States assessor. The defend- 
ants plead not guilty, and the burden is upon 
the plaintiff to establish to your satisfaction, 
by the evidence, the trespasses, or some of 
them, alleged in the declaration. 

2. As to the defendant, Montgomery. The 
eoui't will fii-st instruct you with reference 
to the defendant. Bacon Montgomery. Ev- 
idence in the case has been laid before you 
tending to show that Montgomery was in 
command at Lexington, of certain men en- 
rolled and called into service under the state 
law, as militia; that certain persons from 
Richmond called upon him, making com- 
plaints against the plaintiff, and exhibiting 
an article in the plaintiff's newspaper, ac- 
companied with oral statements concerning 
the plaintiff, and that Montgomery thereup- 
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•on issued an order to a detachment of Ms 
men, to proceed to Richmond and arrest the 
plauitiff, and to injure or destroy his print- 
ing press, and to bring the plaintiff before 
him at Lexington. If you find that such an 
•order was issued by Montgomery, and that 
the plaintiff was arrested and seized, forci- 
bly carried to Lexington, deprived of his lib- 
■erty by force and against his will, this sus- 
tains the first count in the declaration, and 
the plaintiff is entitled to a verdict against 
jNfontgomery, for his damages, by reason of 
these unlawful acts. If, pursuant to such 
■order, you find that the plaintiff's printing 
■press, and the other property mentioned in 
the second coimt of the declaration, was in- 
jured or destroyed, the defendant, Mont- 
gomeiy, is also liable for the damages thus 
proved to have been occasioned. It is prop- 
•er to be added that the defendant, Mont- 
gomery, has given no evidence to justify in 
law his causing the plaintiff to be arrested 
and imprisoned, or his property to be in- 
jured, and hence, if you find that he caused 
the plaintiff to be arrested and imprisoned,. or 
his property to be injured, as aUeged in the 
declaration, the plaintiff wiU be entitled to 
recover. The rule by which you are to 
^ascertain, or measm*e, the plaintiff's dam- 
ages, WiU be hereafter stated. 

3. As to the other defendants. You must 
a,lso consider the case of the other defend- 
ants, and determine whether they, or any of 
them, are liable for, or in respect of, the 
trespasses mentioned in the declaration. All 
of these defendants may be liable, or part 
■of them only may be liable, or none of them; 
and, therefore, it is necessary that you con- 
sider the case of each defendant separately 
In determining whether he is, or is not, guilty 
-of the injuries for which the plaintiff sues. 
Tou will bear in mind that the coxurt is now 
■speaking of the defendants other than Mont- 
gomery; and that you may the better ap- 
prehend the controverted question between 
these defendants and the plaintiff, the court 
will state the claims of the respective parties 
in this regard, and the law applicable there- 
to. It is claimed by the plaintiff -that the 
defendants, other than Montgomery, were 
present when the latter issued his order to 
arrest the plaintiff, and to injure his press 
and prbiting office, or were present after his 
arrest, and while he was in confinement 
under such arrest, and that they were insti- 
gators, promoters, co-operators with Mont- 
.gomery, in the commission of the-^ trespass 
complained of in the declaration; that they- 
consulted with Montgomery in respect there- 
to, and advised and encouraged hi m to issue 
-the order to arrest the plaintiff and injure 
' his property, or that pending his arrest, they 
. advised and encom'aged its continuance, and 
the perpeti'ation of the other wrongs to his 
person, complained of. If you find such to 
be the facts, then the defendant or defend- 
ants who thus participated in the wrongs 
- ordered and done by Montgomery (if you find 



that he committed the trespasses complained 
of) are guilty with the said Montgomery, and 
you should find accordingly. On the other 
hand, it is claimed by the defendants, other 
than Montgomery, that they did not insti- 
gate, promote, or co-operate with Montgom- 
ery, or consult with him, or advise and en- 
courage him to commit any of the griev- 
ances for which the plaintiff sues; that if 
present, they were there for a lawful pur- 
pose, and were spectators, and in no way par- 
ticipators In what Montgomery did, or or- 
dered to be done; that Montgomery was 
acting in a military capacity, and that what 
he did and ordered was done as such officer, 
out of his own head, without consulting with 
the defendants, or being advised and en- 
couraged by them in the matter. If you find 
such to be the facts, then the defendant or 
defendants, thus free from any participation 
in the trespasses complained of, cannot be 
held guilty of such trespasses, and are enti- 
tled to a verdict in their favor. 

4. As to trespasses by several and liabihty 
therefor. The defendants are sued jointly 
for the same alleged ti*espasses. As before 
stated there are two counts in the declara- 
tion, the first for injuries to the plaintiff's 
person, the second for injuries to his prop- 
erty. If you find for the plaintiff, you must 
find a single verdict and assess damages 
jointiy against such of the defendants as you 
find guilty. Tou cannot find that part of 
the defendants are guilty alone, under the 
1st count, and the others alone guilty under 
the other count, and then bring in a joint 
verdict against ah. But you may find all 
of the defendants, or part of them, guilt}* 
under both counts, or under either, provided 
all retiuned guilty are found guilty of the 
same and not different trespasses. In short, 
those of the defendants (if any) whom you 
find guilty, must be found gifilty of those 
trespasses only which they committed jointly, 
and the damages must be assessed with sole 
reference to such acts. But, in respect of a 
trespass committed jointly by several per- 
sons, the jury may estimate the damages 
according to the most culpable; for this is 
the damage sustained by the plaintiff, for 
in cases of trespass there can be no appor- 
tionment of damages. 2 Stai-Me, Bv. 807; 
2 Hil. Torts, p. 464, § 25, and cases there 
cited. 

5. As to damages. If under the evidence 
and the foregoing instructions, 3'ou find the 
defendants, or any of them, guilty, it will 
then be yom* duty to fix the amoimt of dam- 
ages to which, as against such, the plaintiff 
is entitied. This makes it necessary for tiie 
court to instruct you with reference to the 
rules adopted by the' law to guide and gov- 
ern juries In measuring and ascertaining such 
damages. Damages are of two kinds: 1st. 
Actual damages. 2d. Exemplary or vindic- 
tive damages. The plaintiff claims to re- 
cover both. Actual damages are such as will 
compensate the plaintiff for actual injuries 
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sustained, and those injuries Avliicli natural- 
ly flow from the -wrongs and ti'espasses 
proved, including injiu'ies done to the print- 
ing press, office, and property, mentioned in 
the declai-ation. For such actual injuries, if 
proved, and to the extent proved, the plain- 
tiff is entitled to such sum as will fully 
compensate him Oierefor, and he is entitled 
to no more, unless he has made out a case 
for exemplary damages. All rules of dam- 
ages ai-e referred by the law to one of two 
heads, either compensation or punishment. 
Compensation is to make the party injm*ed 
whole. Exemplai'y damages is something 
beyond this, and inflicted with a view not 
to compensate the plaintiff, but to punish 
the defendant. The circumstances which 
will authorize the infliction by the jui-y of 
exemplary damages, have been very correct- 
ly stated by the supreme court of Missom-i, 
and as this is a ti'ial in that state for a 
transaction originating therein, this com't will 
adopt the language of that court on this 
subject. It says: "To authorize the giving 
of exemplary or vindictive damages, either 
malice, violence, oppression, or wanton reck- 
lessness must mingle in the controversy. 
The act complained of must partake of a 
criminal or wanton nature, or else the 
amount sought to be recovered should be 
confined to compensation." Kennedy v. 
North Missom-i E,. Co., 36 Mo. 351. 

It is claimed by the plaintiff, but denied 
by the defendant, that this Is a case for e.x- 
emplary damages Under the rules given, this 
is a matter which the law confides to the 
sound judgment of the jury, and they will 
Inquire and decide whether, considering all 
the cu'cumstances in evidence, the case is 
one in w^hich, in addition to compensating 
the plaintiff, the defendants should also be 
punished in damages, for example's sake. If 
you decide not to give vindictive damages, 
then the amount of actual damages you will 
fix from the evidence before you. If you 
decide to go beyond the limits of compensa- 
tion to the plaintiff, and enter into the field 
of exemplary damages, then it is your duty 
to look at all the circumstances under which 
the defendants acted, at those which are 
claimed to aggravate, and at those which 
are cQaimed to mitigate the acts complained 
of; to put yourselves in the situation of the 
parties. Sedately consider these, and thus 
ascertain the exact and real nature and cir- 
cumstances of the transaction, and let this 
guide you in the amount of damages to be 
assessed. The amount of exemplary dam- 
ages the law leaves to the jury, not to'^Tse 
fixed arbitrarily, but by the deliberate and 
temperate exercise of common sense and 
soimd judgment. You are the sole judges of 
the credibility of the witnesses and the 
weight to be given to their testimony. 

The com't having thus mapped out the path 
of your duty, makes no doubt that you will 
piu'sue the investigations to which it con- 
ducts you, with freedom from passion or 



prejudice, and with a recognized and pro- 
nounced impartiality which will be ahke cred- 
itable to you and honorable to the adminis- 
tra,tion of justice. 

NOTE, [from ori^nal report.] On the con- 
clusion of the plaintiff's evidence the coiu-t in- 
structed the jury that there was no evidence- 
whatever, proper for them to consider to con- 
nect the defendant, Fletcher, witli the tres- 
passes sued foi', and the jury as to him, re- 
turned a verdict of not guilty. Tlie other de- 
fendants submitted evidence to the jury, and 
they returned a verdict of sruilty against the de- 
fendant, Montsomory, giving only actual dam- 
ages, and of not guilty as to the others. 



BBBRY, (GOODYEAH v.) See Case No. 5,- 
550. 
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Case No. 1,368. 

BERRY V. MOBILE LIFE INS. CO. 
[1 Tex. Law J. (1S7S,) 157.] 
Circuit Court, W. D, Te.xas. 

ISSUKAXOE — COXDITIOXS OF POLICY — PkELIMIN'AUV 

Peoofs of Death — Waiver — Constitutioxai>^ 
Law — DiscitiMixATioN against Fojieign In- 
surance CoJiPANiES— Life Insurance not Com- 
merce. 

[1. The giving of preliminary proofs of deaths 
though, by the terms of a policy of life insur- 
ance, a condition precedent to recovery, is not a 
"condition" of the policy, within the meaning of 
a provision that no waiver of the conditions- 
shall be valid unless made at the head oflice, 
and signed by an officer of the company.] 

[2. An offer by a life insurance company to 
compromise a suit is a waiver of the provision 
of the policy requiring preliminary proofs of 
death.] 

[3. A corporation created under the laws of a. 
state, is not a citizen thereof, within the mean- 
ing of Const. TJ. S. art. 4, § 2, providing that 
the "citizens of each state shall be entitled to- 
all the privileges and immunities of citizens in 
the several states;" and a state law imposing 
a special rate of interest upon judgments against 
foreign corporations is valid under that section.] 

[4. The issuing of a policy of life insurance is 
not "commerce," within the meaning of the pro- 
vision of the federal constitution giving congress 
power to regulate commerce among the states.] 
[See Severn v. Queen, 2 Can. Sup. Ct. 90, for 
a definition of the words "trade or com- 
merce."] 

[At law. Action upon a policy of life in- 
surance by Elizabeth M. Berry, for herself 
and as guardian ad litem of Belle Berry ,^ 
against the Mobile Life Insurance Company. 
The cause was removed to this com't from 
the district court of Dallas county. Verdict 
for plaintiff. Motion for new trial denied.}, 

Robertsons & Herndon, for plaintiff. 
Chilton & Chilton, for defendant. 

DUVAL, Disti'ict Judge, (charging the ju- 
ry.) This suit was commenced in the dis- 
trict court of Dallas comity on the 27th day 
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of September, 1875, and in accordance "witli 
an act of congress regulating the subject, 
was removed into this com't and filed here 
on the nth day of October, 1876. The ac- 
tion was brought by Ehzabeth M. Berry, for 
herself, as the wife of John Riley Berry, de- 
ceased, and as next friend and guardian ad 
litem of her minor daughter, Belle Berry. 
It appears from the evidence before you, that 
on the 10th day of August, 1874, the defend- 
ant made and delivered a policy of insm'ance- 
on the life of said John Riley Berry, in fa- 
vor of him, and for the benefit of plaintiffs; 
and for the consideration therein expressed, 
pi'omised and agreed to pay said plaintiffs, 
on the conditions and agreements therein ex- 
pressed, $2,500, lawful money of the United 
States, in sixty days after due notice and 
satisfactory proofs of death of said John Ri- 
ley Berry. It is averred by plaintiffs that 
said John Riley Berry did keep and perform 
all things and conditions devolving upon him 
by the terms and provisions of said policy, 
and that he departed this life at the city of 
Galveston, in this state, on the 16th day of 
July, 1875. The plaintiffs, therefore, bring 
this suit to recover the amotmt alleged to be 
legally due them on the said policy. 

In the contract aiising on this policy, there 
Ave "certain conditions and agreements," 
numbered from one to eight inclusive, being, 
1st. As to statements made on the applica- 
tion for the policy. 2d. As to payments of 
premium to be made by the assm-ed. 3dw 
As to residence and travel of the assured. 
4th. As to his occupation or business. 5th. 
As to violation of conditions, or in case the 
assm*ed shall die by his own hand, etc. 6th. 
As to assignment of the policy. 7th. As to 
first payment and power of agents to waive 
foregoing conditions, etc., and 8th. As to 
non-forfeitm*e of the policy after two or more 
full annual premiums have been paid, etc. 

It is expressly stipulated and agreed be- 
tween the parties to the said contract, that 
these "conditions and agreements" must be 
complied with by the assured, and "that any 
Jilteration or waiver of the conditions of this 
policy, unless made at the head office and 
signed by an officer of said company, shall 
not be considered as valid." Therefore, so 
far as these conditions and agreements are 
concerned, I can say to the Jury that no 
agent of the company would have the au- 
thority to waive them, nnless done in the 
manner and at the place prescribed. But I 
have to instruct tlie jury that this does not 
apply to the giving notice and fm*nishing sat- 
isfactory proofs to the defendant of tnts 
death of the -deceased. These are called in 
law "preliminary proofs," and though they 
are conditions precedent to a right of action 
or recovery, yet they do not constitute the 
essence of the contract between the parties, 
and th^'efore form no part of any of the 
conditions and agreements mentioned in said 
policy, and which an agent is forbidden to 
alter or waive, and which cannot be wMveS 
Sfed.cas. — 19 
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unless made at the head office and signed by 
an officer of the company. While these pre- 
liminary proofs are conaitions precedent, yet 
being made for the benefit of the insurer, 
such insm-er may waive them, either ex- 
pressly or impliedly, and if they are so 
waived, this, in effect, strikes them* out of 
the contract Any agent of the company 
who is authorized to receive premiums, so- 
licit policies and deliver the same, and who 
is held out to the public as a general agent 
for parties to deal with, and is apparently 
acting within the scope of his authority in 
waiving preliminary proofs, may make such 
waiver by words or acts, or by both, so as t5 
bind the company. If the company, thi'ough 
such an agent, examines into the loss and ex- 
presses satisfaction, and says or does such 
things as show a recognition of its liabil- 
ity for the loss, or if it offers to settle or 
compi'omise the amount agi-eed to be paid by 
the policy, these are grounds which the law 
recognizes as sufficient to show a waiver by 
the company of preliminai'y proofs of death. 
If, therefore, the jury believe from the evi- 
dence in this case, that the defendant, 
through any of its agents thereunto author- 
ized, did, by words or acts, waive such pre- 
liminary proofs of the death of John Riley 
Berry, expressed or by implication, on the 
first ground stated, prior to the institution of 
this suit on the 27th day of September, 1875, 
then a right of action accrued to plaintiffs, 
and they had a right to file their suit with- 
out waiting for the sixty days to expU*e, and 
proof of death in that case wotild be unnec- 
essary. 

I fm'ther instruct the jury, that if they be- 
lieve, from the evidence, that the defendant, 
through its authorized agent or attorney, aft- 
er the institution of this suit, made an offer 
to settle or compromise with plaintiffs, or 
either of them, by the payment of any sum 
pCpioney in the settlement of the policy sued 
on, this would amount, in law, to a waiver 
of all preliminary proofs. It would admit 
the loss and that satisfactory proofs thereof 
had been furnished the company. 

Under the foregoing instructions the jury 
wiU retmrn a verdict for the plaintiffs or de- 
fendants. If you shoxdd find for the plain- 
tiffs, your Terdict should allow the §2,500 
agreed to be paid by the policy, and you are 
authorized to add. to that amoimt, by way of 
damages, interest not exceeding 12 per cent 
per annum from the date when the liability 
accrued, or, as counsel for plaintiffs consent- 
ed ,you might do, from and after the expira- 
tion, of sixty days after the death of John 
Riley Berry. If yomr verdict should be for 
the plaintiffs you may also find such reason- 
able attorney's fee for the prosecution of 
this cause for the plaintiffs as you may be- 
lieve is warranted by the testimony on that 
subject, not exceeding five hundred dollars. 
If you find for the plaintiffs you will state in 
your .verdict how much you find for princi- 
pal and interest as due to plaintiffs on ;the 
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policy, and liow much you find, if anything, 
as a reasonable attorney's fee for bringing 
and prosecuting this action in behalf of 
plaintiffs. 

Verdict for plaintiff. 

* 
On motion for a new trial the following 
opinion was delivered: 

DUVAL, District Judge. In this case a 
new trial has been moved for on several 
grounds, only one of which will be noticed, 
because the others were discussed and ruled 
upon dm'ing and preceding the trial. 

It is alleged that the court erred in allow- 
ing the jury to. find for the plaintiffs 12 per 
cent, on the amount sued for under the pol- 
icy of insurance, and attorney's fees, as pro- 
vided for by a statute of the state of Texas 
in cases of this character, because the said 
statute is unconstitutional and void, for im- 
posing onerous terms and liabilities upon a 
life insm*ance company of another state, 
when none such were imposed upon a like 
company chartered by this state and under 
lite circumstances. The objection is based 
upon the idea that corporations are citizens 
of the state creating them, and that to dis- 
criminate against them or impose penalties 
or conditions upon them by another state to 
which her own corporations of a like charac- 
ter were not made subject would be in vio- 
lation of that clause of the constitution of 
the United States (article 4, § 2) which de- 
clares that "the citizens of each state shall 
be entitled to all the privileges and immuni- 
ties of citizens in the several states," as well 
as of that other clause which declares that 
congress shall have power "to regulate com- 
merce with foreign nations and among the 
several states." Now, I think it has been 
well settled, that while, for certain jurisdic- 
tional pmrposes, a corporation is considered 
"a citizen" of the state creating it, yet it is 
not regarded as having the rights of actual 
citizens anywhere else. It is a creature of 
the local law. It is not compelled to do 
business outside of the state creating it, and 
if it does so it must be subject to such terms 
and conditions as the state in which it acts 
may think proper to impose upon it. 

It has also been settled that the issuing of 
an insurance policy is not a transaction of 
commerce, within the meaning of the con- 
stitutional clause referred to, even though the 
parties be domiciled in different states. See 
Paul V. Vu:ginia, 8 Wall. [75 U. S.] 168; 
Germania Fire Ins. Co. v. Francis, 11 Wall. 
[78 U. S.] 210; 47 Ind. 236; 7 Mich. 238, 
opinion by Judge Cooley. 

A foreign corporation (as I understand the 
law to be in the United States) is not a citi- 
zen of the state creating it, except in a qual- 
ified sense, and it cannot transact business 
in another state except on such conditions, 
terms and liabilities as that state may, by 
its law, think proper to subject It to. The 
motion for a new trial is refused. 



Case No. 1,368a. 

BERRY V. The MONTBZUjNIA. 
[N. Y. Eve. Post, March 6, 1856.] 
District Court, S. D. New York. 
Admiralty— Pleading — Admissions op Answer 
— Seaman's Wages— Time of Service. 
[Libellant in a suit for seaman's wages is en- 
titled to use an admission of the answer as to 
the date of his service without being bound by 
the allegation of the answer as to the time 
when his service began.] 

[In admiralty. Libel for seaman's wages 
by James Berry against the schooner Monte- 
zuma.] 

W. J. Haskett, for libellant 
D. McMahon, for claimant. 

Before BETTS, District Judge. 

The libel seeks to recover 566.50, a balance 
of wages due him for sei"vice on the schooner 
from February 1 to July 2, 1855, at $18 per 
month. The whole wages amounted to 
$91.20, against which the libellant credits 
payments to $24.70. The answer admits the 
rate of wages and service on board, ending 
July 2, but denies that it began before the 
6th of February, and sums up the amount 
earned at $87.60, on which it claims payment 
to $51.87, leaving a balance of $35.73, to 
which tender, with $11.35 costs, was made 
to the libellant, and duly paid into court. 

Held, that the libellant proved satisfacto- 
rily that he entered on board the vessel as 
early as the 1st of February, 1855, and is 
entitled to use the admission of the answer 
that he continued with the vessel to July 2, 
without being bound by the assertion of the 
answer that his service did not begin till 
February 6. The two facts are independent 
of each other, and the owner of the vessel 
is not entitled to have his admission of one 
qualify or make evidence his assertion of the 
other. The claimant fails to prove the cred- 
its he sets up, and the libellant is entitled 
to judgment for the apparent balance of 
$60.50 and costs. But it is ordered that he may 
have, if asked for, a reference to a commis- 
sioner to state the account, ■ and may offer 
fm'ther proofs of payments. The reference 
being for his favor alone, it must be at his 
expense exclusively. 



BERHY, (NE^TETT v.) See Case No. 10,135. 



Case No. 1,359. 

BERRY V. SMITBL 

[3 Wash. G. O. 60.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1811. 

Writs — Conflicting Execdtions — Priority — 
Instruction not to Levt. 
1. It is not upon the supposition of fraud, from 
the length of time to which indulgence has been 

^ [Originally published from the MSS. of Hon, 
Bushrod Washinsrton, Associiit" Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., jiiisq.J 
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granted by the plaintiff, in an execution to the 
defendant, that a subsequent execution, levied, 
has been preferred to a prior execution; pro- 
ceedings under which, have been suspended by 
such indulgence. The true reason for the pref- 
erence given to the subsequent execution levied, 
is; the end of the execution is to obtain satis- 
faction of the debt, and when delivered to the 
officer, it is his duty to proceed immediately for 
the purpose of obtaining satisfaction. The de- 
livery of the execution, changes the property, 
and vests it in the sherifE; and his possession is 
notice to all the world. 
[Cited in Bayard v. Bayard, Case No. 1,129.] 

2. If the plaintiff, in an execution, orders the 
sheriff not to levy, the purpose of the delivery of 
the 'execution is defeated, and no change of 
property takes place. 

[Cited in Howes v. Cameron, 23 Fed. 326.] 

3. It- is not necessary that the officer remove 
the property, or that he sell it before a reason- 
able time; but, if by order of the plaintiff, the 
property is left with the defendant, the execu- 
tion has no operation. 

4. There is no difference between a suspen- 
sion of an execution one day, or for one month 
or more; the order for any suspension, deprives 
the act of the officer of all its force, until coun- 
termanded; and a second execution, levied in 
the mean time, if pursued, will take preference 
of the first. Aliter, if the second execution is- 
sues after the continuance of the order to the 
officer not to proceed. 

At law. Case agreed. Judgment was en- 
tered in fayour of the plaintiff, in the su- 
preme eom't of Pennsylvania; and a fieri 
facias issued on the 1st of January ISll, and 
was delivered to the sheriff on the same day 
about twelve o'docli, with direction not to 
levy it, tin further instructions. On the same 
day, the plaintiff's counsrel called at the house 
of the defendant, to inform Mm of the issuing 
of the execution, and to request his taking 
immediate measures to discharge it. The de- 
fendant was not at home. The nest day, 
the plaintiff's counsel called again, between 
one and two, and found the defendant at 
dinner. He then called him to the door, and 
informed him of the issuing of the fieri facias, 
said there was no desire to break liira up, or 
to distress, if it could be avoided, consistently 
with the plaintiff's safety—that the execution 
was delivered to the sheriff, "which would se- 
cure the property, and that the defendant 
must immediately see the plaintiff's agent, 
Mr. N., and malce some arrangement with 
him, to prevent fiurther proceedings imder 
the execution. On the 3d of January, as the 
plaintiff's counsel did not hear from the de- 
fendant, or Mr. N., he directed the sheriff to 
proceed to make his levy; and accordingly, 
the sheriff went to the house of the defend- 
ant with the esecution, and levied the same, 
but did not then remove the goods, and left 
them with the defendant, according to the 
directions of the plaintiff, till further orders, 
endoi-sed on the writ On the 4th of Janu- 
ary 1811, two judgments were entered in the 
circuit court of the United States, at the suit 
of Harold and Prosser, against the defend- 
ant, and two fieri facias were issued to the 
marshaL About one o'clock, on the same 



day, the marshal, by virtue of said execu- 
tioijs, levied on, and seized the goods of the 
defendant, then being in his house; and no 
sheriff, or sheriff's officer being there, he re- 
moved the said goods without interruption or 
claims, (but that the defendant inforn^ed the 
marshal, -when he was about levying the said 
fieri facias, that the sheriff had been there.) 
Neither the plaintiff, nor Ms counsel, nor 
agent, knew of the issuing of the said fieri 
facias, or of the levy or removal of the goods, 
by virtue ' of them, xmtil after it was done. ' 
The above case was agreed, upon a rule to 
show cause why the plaintiff should not have 
his executions satisfied, out of the moneys 
paid into court by the marshal; and the ques- 
tion for the opinion of the court was, wheth- 
er the plaintiff in the suit in the state court, 
or those in the circuit com*t of the United 
States, are entitled to a prefe-enca cf pay- 
ment, out of the sales of the goods, so as 
aforesaid taken m execution, 

Hopkinson, for plaintiff, cited [Levy v. 
Wallis,] 4 Dall. [4 U. S.] 167; [Water v. Mc- 
Clellan,] Id. 208; Id. 358, [U. S. v. Conyng- 
ham, Case No. 14,850:] Browne. (Pa.) Ap- 
pend. 26; [HocJton t. Will,] 1 DaU. [1 U. S.] 
187, [450;] Cowp. 177; 3 BmTOws, 962, 1243. 

Hallowell, for Harold and Prosser, cited 
Barnes v. Billington, [Case No. 1,015,] in this 
court; Welch v. MmTay, [4 Yeates, 197;] 
Hm-st V. Hurst, [Case No. 6,931,] in this court; 
7 Term R. 20; Skin. 257; 2 Vern. 21S; 1 Sell. 
Pr. 526; 1 Term B. 729. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

In most of the cases to be found in ,the 
books where tlie execution first delivered has 
been postponed, as against purchaiera- and 
posterior executions, in consequence of delay 
in the due execution of the writ, tie time has 
been so long as to wan*ant a presumption of 
a design to protect the property; wMch, in 
contemplation of law, amounts to a fraud, 
however innocent and even praiseworthy, on 
the ground of benevolence, the motive might 
be wMch induced it For this reason, there- 
fore, we frequenfly meet with expressions, in 
the opinions delivered in those cases, which 
lead to the conclusion, that the mere circum- 
stance of time furnishes the principle which 
is to determine the question of fraud. This 
is a case in which this supposed principle 
must be examined, and its soundness decided 
upon; for, the vigilance of the creditor xmder 
the second execution, has been so great, as to 
leave the first creditor only three days and a 
little more, for the exercise of Ms intended 
indulgence to the debtor. 

In the cases reported in the books, the de- 
lay has varied from six days, to one and two 
years;— in tMs, it was shorter than the short- 
est of those periods, and if time be sufficient 
to govern the principle of decision, the court 
would look in vain to the. light wMch these 
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cases have shed on the subject, to enable ns 
to distinguish the substantial difference, be- 
tween a delay of three, and a delay of six 
days; for, it must be remarked, that in the 
cases refeiTed to, the delay was produced by 
the order or consent of the creditor; and in 
all of them the motive was honest, though the 
intended effect was protection to the proper- 
ty, for a longer or a shorter time. If the 
principle is to be collected from the mere cir- 
cumstance of time, it is a phantom whose 
shape will vary according to the different 
visions of the judges who examine it, and in 
reality, will exist only to perplex, and to 
render the law uncertain. Rejecting, there- 
fore, the expressions of judges, which, unless 
they are undei-stood in reference to the cases 
before them, are loose, and altogether unsatis- 
factory; let us see what is the solid and ma- 
terial principle, which has governed their de- 
cisions. It seems to the court, to be this;— 
that the end and object of an execution is, to 
obtain satisfaction of the debt for which it 
issued, and being delivered to the proper offi- 
cer, it gives to the creditor a priority; be- 
cause, the law points out to that officer his 
duty, which is to execute it -without delay. 
In doing this, the property of the debtor is 
changed, and vests in the officer, for all the 
purposes of that execution. The change of 
possession, gives notice to all the world, of 
the real situation of tlie debtor, in relation 
to the property so seized, and prevents them 
from being deceived by the appearance of 
wealth, to which the debtor has no just pre- 
tensions. If the execution is delivered to the 
officer, with orders not to levy it at all, or 
untU fm-ther orders, the purpose of the de- 
livery is not answered, and all the legal con- 
sequences of the measure, in respect to cred- 
itors and purchasers, who would otherwise 
have been affected by it, are defeated. If 
the officer is ordered to levy on, but to leave 
the property with the owner, until he shall 
be otherwise directed, the party undoes, by 
such an order, aU that the officer does by the 
seizure;— it worlis no change of the' property; 
—it is no levy in respect to third persons. It 
Is not necessary that the officer should re- 
move the property, or even sell it immediate- 
ly, if this be done in a reasonable time. But, 
he has effected nothing, if, by the plaintiff's 
order, he leave the property with the debtor, 
to exercise every act of ownership over it, 
which he could have done before the sei- 
zure. 

It will be perceived, that in laying down 
this principle, the court makes no distinction 
between a suspension for one day, or one 
or more months. The order of suspension 
deprives the act of the officer, in pursuance 
of it, of all its force and effect, until it is re- 
stored by a countermand; and if, in the mean 
time, a second execution is taken out and 
levied, the former must be postponed;— not 
so, if the second execution issues subsequent 
to such countermand; and upon this distinc- 
tion, the decision of the case of Huber v. 



Schnell, [1 Browne, 15,] in the common pleas 
of this state, seems to be entirely coiTect. 

The com-t is, for these reasons, of opinion, 
that Harold and Prosser are entitled to a 
preference of payment out of the sales of tha 
property taken in execution. 



BERRY, (THO^ilPSON v.) See Case No. 13,- 
943. 

BERRY, (WILSON v.) See Case No. 17,701. 



Case ISTo. 1,360. 

In re BERRYJIAN et al. 

[2 Hask. 293.] ^ 

District Court, D. Maine. Dec. Terra, 1878. 

Partnekship — Liability op Makkied Wojien — 
Agency of Husuand — Liability Aftek Expi- 

EATION OF PaIITSERSHIP TeKM— BaSKRUPTCY. 

1. A married woman, who autliorizes her hus- 
band to sign her name to articles of copartner- 
ship between herself and others, is bound there- 
by. 

2. When such articles limit tlie copartnership 
to one year, meantime giving the husband au- 
thority to act for his wife, a continuance of the 
business thereafter by the husband, in the name 
of his wife, with one of the copartners, as a 
new lirni. without the knowledge or antliority 
of the wife, will not make [her] a copartner in 
the new firm. 

3. A person not actually a copartner cannot 
be adjudged bankrupt upon petition of a pre- 
tended copartner. 

In bankruptcy. [In the matter of John 
Berryman & Co.] Petition of [John Berry- 
man] one member of a collapsed firm, that 
the firm and copartners be adjudged bank- 
rupt. The other alleged copartner [Sarah 
A. Hall] appeared, and by answer denied 
the copartnership; the cause was heard up- 
on petition, answer, and proof. [Petition 
dismissed, as to Sarah A. HaU.] 

Josiah H. Drummond, for petitioner. 
Chai-les E. Clifford and William H. Clif- 
ford, for respondents. 

FOX, District Judge. John Berryman, of 
Buxton, in this district, has filed his peti- 
tion praying that he and the firm of John 
Berryman & Co. may be adjudged bank- 
rupt. The petitioner alleges that said firm 
is composed of himself and Sarah A. Hall, 
wife of John W. Hall, of Boston. Notice 
was given of the petition to Sarah A. Hall, 
and she has appeared and filed a written 
denial of the copartnership; and the ques- 
tion now presented for decision is, whether 
she was a member of the firm of John Ber- 
ryman & Co., and liable to be adjudged a 
bankrupt on that account. 

It appears from all the evidence in the 
case that John W. Hall, prior to 1872, pur- 
chased a woolen mill at AVest Buxton, and 
took a deed in the name of his wife, Sarah 

^ [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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A. Hall, as lie was then in bankruptcy, and 
had not obtained bis discharge. 

In 1872, Mr. Hall, being desirous that the 
mill should be occupied, entered into an ar- 
rangement with Berryman and one T, O. 
Boody to form a copartnership in the wool- 
en business. On account of Hall's insolven- 
cy, and the title to the mill being in Mrs. 
Hiill, the articles were drawn, creating a 
partnership between Mrs. Hall and Berry- 
man and Boody, and were taken to Boston 
for execution by Mrs. Hall. She de-clined to 
sign them, and they were signed by her hus- 
band with her name, and sent to Berry- 
man. The authority of the husband thus 
to execute this instrument in her behalf is 
now denied by both Mr. and Mrs. Hall; 
but, from his affidavit given in a previous 
stage of the cause, I am of opinion .that she 
did vei'bally assent to her husband so doing, 
and that her name, in her presence, and 
with her knowledge, was by him subscribed 
to the articles, so that she is fully bound 
thereby, to the same extent as if executed 
by her personally^ This being, therefore, 
her contract, we must from its terms ascer- 
tain the extent and dm'ation of her liabili- 
ty thereby incui'red. 

It creates a copartnership between Mrs. 
Hall, Benyman, and Boody, for the manu- 
facture of goods, under the style of JTohn 
Berryman & Co., to continue one year from 
May 25, 1S72, unless sooner terminated by mu- 
tual consent, or death of either parly. It pro- 
vides for a capital of ?2,000, of which Mrs. 
Hall and Beiiyman were each to furnish 
one-half, the goods manufactured to be their 
Joint property, they receiving interest at 
rate of 7 3-10 on capital. Mrs. Hall "was 
not to render any personal services for the 
company, but was to be represented in the 
transaction of the business of said copart- 
nership by John W. Hall as her agent; and, 
acting in all respects as her agent and attor- 
ney relating to said company and copart- 
nership business, and in behalf of said Sa- 
rah A. Hall, and in her stead, he was to 
act as the agent and attorney of the copart- 
ship in mating purchases and disposing of 
the products of the mill, and to be the 
financial agent and treasurer of the copart- 
nership." Mrs. Hall was to be accountable 
for the faithful discharge of his duties by 
J. "W. Hall; the miU was occupied by the 
company; Berryman, Boody, and J. W. 
Hall were each to receive $1.75 per day for 
their personal services, and, after payment • 
of expenses and interest, Mrs. Hall was to 
receive for the use of the mill, &c., 57% per 
cent, of the balance; Berryman, 22^ per 
cent.; and Boody 20 per cent. 

The business was carried on under this 
agreement untU Dec. 8, 1873, when Boody 
withdrew, transferring to Mrs. Hall and 
Berryman all his interest in the copartner- 
ship effects, and receiving therefor an obli- 
gation of indemnity against all partnership 
liabilities, signed by Berryman, and which 



purported to be signed by Mrs. Hall, and 
was witnessed by her husband, it being a 
sealed instrument 

It appears, that J. TV. Hall fm*nished to 
the copartnership the §1,000 of capital which 
by the articles were to be furnished by Mrs. 
Hall; she personally had nothing whatever 
to do with the business of John Berryman 
& Co. after May 25, 1872; received nothing 
for the rent of the mill, or from the busi- 
ness in any way whatever; but, all that 
was done in her behalf was done by her 
husband, without any other authority to act 
for her, than was conferred upon him by 
the articles of copartnership. 

There is no evidence that Mrs. Hall au- 
thorized her husband to execute in her behalf 
the bond of indemnity to Boody, or that she 
was informed or assented to his withdrawal 
from the firm. The only act of Mrs. HaU 
relative to the copartnership or its affairs, in 
any way, was her authorizing her husband 
to sign her name to the articles of May 25th; 
and after that, it does not appear that she 
took any part in the matter, but has been an 
entire stranger to all that has been done by 
her husband in her name. 

The copartnership was limited to one year, 
and during that time, by the very terms of 
the articles, J, W. Hall was her agent, "with 
full authority to represent her in the transac- 
tion of the business of said copartnership, 
and to act as her agent and attorney in all 
matters relating thereto." This authority, 
which was conferred upon him, was limited 
in its duration, and terminated with the ex- 
puration of the year; and, as between the 
copartners, their relations as copartners then 
ceased, unless the partnei-ship was continued 
by some agreement between them, express or 
implied. 

If John W. Hall had been a member of the 
firm, instead of his wife, his conduct, after 
the expiration of the year, would have re- 
quired the court to find that the copartner- 
ship was still existing and remained as be- 
fore; but, after the expiration of the year, 
John W. Hall had not, by the terms of the 
articles of copartnership, any authority in his 
wife's behalf to fm*ther continue and extend 
this relation. His authority as her agent 
was restricted to the period of the original 
agreement; and beyond that tiiae he was 
wholly without authority to represent her in 
forming any new contract for the continu- 
ance of the firm; and the other members, 
having- knowledge of this limitation of his 
authority, are bound thereby, and cannot 
rightfully insist on any ftu'ther power or 
authority in his wife's behalf than the instru- 
ment conferred upon him. 

It may be said that the business was con- 
tinued as before, after the year expired, until 
the eighth of December, 1873; and it is very 
true that J. W. Hall, by his actions, did all 
that he could do to thus prolong the existence 
of the firm; but, it nowhere appears that 
while thus acting, he had the least authority 
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to bind his wife as Iier agent; nor can I 
find any evidence to charge her with Iinowl- 
edge of her husband's proceedings in the 
business. The goods were manufactured in 
Maine. She then resided in Massachusetts; 
and there is no testimony that she was in 
any way cognizant that the business was con- 
tinued after May 25, 1873, as it had been 
previously conducted. 

Conceding that the partnership continued 
beyond the year, the business being carried 
on as before, without change of any Mnd, 
still, it is clear that by the withdrawal of 
Boody from the firm on the eighth day of 
December, 1873, the firm of J. Berryman & Ck>., 
as it had previously existed, was at an end. 
Boody had then a right to withdraw at any 
time, as the year had expired; and by so 
doing, with or without the assent of his as- 
sociates, the partnership was dissolved, and 
the other partners were no longer copartners, 
but tenants in common merely; and some 
further agreement between them would be 
reqxiisite to create the relation of copartner- 
ship. 

In the present ease, there is an entire ab- 
sence of testimony to establish the assent of 
Mrs. Hall to the creation of a new copartner- 
ship between herself and Berryman, under 
the style of J. W. Beriyman & Co.; and, 
upon the clearest principles of law, she can 
not in any way be considered as having 
entered into such a copartnership. 

It can not be pretended that a single word 
can be found in the articles of May twenty- 
third, conferring on J. W. Hall authority to 
constitute her a member of any new firm, 
or to continue the old firm beyond the year. 
She had agreed to become a member of the 
firm as composed of the three persons named 
in the articles; but, nowhere does she assent 
to be bound by her attorney's attempt to 
create a new partnership between herself and 
one member alone of the old firm. 

It is argued that the old firm still contin- 
ued after December 8, 1873, because no no- 
tice was given of the dissolution; but, this 
is not an accurate statement of the condition 
of the parties. The firm was in fact dis- 
solved by the withdrawal of Boody; but, 
notwithstanding such was the consequence 
of his withdrawal, the law of partnership 
provides that, as to those who have dealt 
with a firm knowing its members, the copart- 
nership, after it is dissolved, shall be deemed 
to continue until knowledge of the change is 
in some way bi'ought home to such parties. 
It is merely an application of the doctrine of 
estoppel as to one class of creditors, who 
have, in ignorance of any change, continued 
their dealings on the faith of all continuing 
as copartners who were so originally; but, 
quoad the individual members of the firm 
and the world at large, the firm is no longer 
in existence when one member has with- 
drawn, and the firm is thereby dissolved; 
and, as such member can no longer be held 
chargeable with debts contracted after such 



dissolution by one or more of the members 
of the firm continuing to carry on the busi- 
ness imder the firm name, he is not liable 
to be adjudged bankrupt as a member of the 
firm, if those continuing the business become 
banlvrupt. It may be that, by his neglect 
to notify the old ci-editors, a special liabilitj' 
has been incurred by him to those who may 
have continued their dealings in ignorance 
of any change; but such a liability is not a 
gi'ound for proceedings in banki-uptcy against 
such a party, as a general copartner in the 
new business. 
Petition dismissed as to Sarah A. Hall. 
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Case No. 1,361. 

BBRTO.SINEAU v, BOAKD OF DHtEOTORS 
OF CITY SCHOOLS et al. 

[3 Woods, 177.] "■ 

Circuit Court, D. Louisiana. Nov. Term, 1878. 

COSSTITCTIONAI, LaW — PlilVII^EGES AND IMMUNI- 
TIES OF CITIZEN'S OF THE USITED STATES — SEP- 
ARATION OP WUITE AND COLOKED CniLDREN IX 

ScnooLS — Federal Courts — Jurisdiction — ^Vi- 
olation OF State Laws by State Officers. 

1, "ttTiere the officers of a city or state provide 
public schools of equal excellence for all chil- 
dren between certain ages, but do not allow 
children of colored parents to attend the same 
schools with children of white parents: Held, 
that the rights of the former under the consti- 
tution and laws of the United States were not 
thereby impaired. 

[Cited in Claybrook v. City of Owensboro, 16 
Fed. 302.] 

2. The federal courts have no jurisdiction, ir- 
respective of the citizenship of the parties, of 
suits respecting violations of a state law or con- 
stitution by the ofiicers of a state, which do not 
impair rights granted or secured by the consti- 
tution or laws of the United States. 

[Cited in Claybrook v. City of Owensboro, 16 
Fed. 305.] 

In equity. The bill was filed [by Arnold 
Bertonneau] against the board of directors of 
city schools of the city of New Orleans, a 
corporation created by the state of Louisiana, 
Wm. O. Rogei*3, chief superintendent of the 
public schools of New Orleans, and George 
H, Gordon, principal teacher of the school 
known as the Fillmore school, in the third 
disti-ict of the city of New Orleans. [Heard 
on demurrer to bill. Demm'rer sustained.] 

The complainant and all the defendants 
were alleged to be citizens of the state of 
Louisiana, The bill aven-ed in substance tha't 
the complainant was a person of African de- 
scent, the father of two legitimate male chil- 
dren, aged respectively nine and seven years; 
that he resided with his children at No. 367 

* [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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North Rampart street, in the city of New Or- 
leans, and was a property holder and tax 
payer in said city; that the nearest public 
school to complainant's place of residence 
was on Bagatelle street, in the third district, 
distant about three blocks; that about? No- 
vember 13, 1877, complainant applied to de- 
fendant Gordon, the principal teacher of said 
school, to admit the complainant's said chil- 
dren as pupils therein, which he declined to 
do on the ground that they were of Afri- 
can descent, and alleging tliafc his instructions 
from defendant William O. Rogers, chief su- 
perintendent of public schools, forbade him 
to receive children of African descent into 
said scliools; that on July 3, 1877, the de- 
fendants, "the- board of directors of city 
schools," adopted and published a preamble 
and resolution in the following words: 
"Whereas, this board, in the performance of 
its paramount duty, which is ta give the best 
education possible within the means at its 
disposal, to the whole population, without re- 
gard to race, color or previous condition, is 
assured that this end can be best attained hj 
educating the different races in separate 
schools; therefore, Resolved, that the com- 
mittee on teachers, aided and assisted by the 
superintendent, be authorized and instructed 
to take such steps during vacation as may be 
necessary to carry this object into effect." 
I'lie biU claimed that this preamble and reso- 
lution were in violation of the second clause 
of section 1 of article 14 of the amendments to 
the constitution of the United States, -which 
declares : "No state shall make or enforce any 
law which shall abridge the privileges or im- 
munities of citizens of the United States, 
* * nor deny to any person within its ju- 
risdiction the equal protection of the laws,** 
and of that provision of the statutes of the 
United States which declares that "any per- 
son who, imder color of any statute, ordi- 
nance, regulation, custom, or usage of any 
state or territory, subjects to, or causes to be 
subjected, any citizen of the United States, 
or other person within the jmusdiction there- 
of, to the deprivation of any rights, privileges, 
or immunities secm-ed by the constitution 
and laws, shall be liable to the party injmred 
in an action at law, suit in equity, or other 
proper proceedings for redress:" Rev. St. 
§ 1979. The bill fm-ther charged that the 
said preamble and resolution were in viola- 
tion of article 135 of the constitution of the 
state of Louisiana, which declares, "The 
general assembly shall establish at least one 
free public school in each parish throughout 
the state, and shall provide for its support by 
taxation or otherwise. All the childrai of 
this state between the ages of six and twen- 
ty-one shall be admitted to the public schools 
or other institutions of learning sustained or 
established by the state in common, without 
distinction of race, color or previous condi- 
tion. There shall be no separate schools or 
institutions of learning estabhshed exclusive- 
ly for any race by the state of Louisiana." 



The bill further charged that said action 
of the board of directors of the city schools, 
and of the other defendants, subjected the » 
complainant to the deprivation of his right 
as a citizen of the United States and of the 
state of Louisiana, of having his children 
schooled and educated in and at said public 
school, which was established and sustained 
by the state of Louisiana, and in which 
schoolable children of white parents were 
admitted and educated, and degraded him 
and his family by the denial of their equal- 
ity in the public schools with children of 
other citizens of the state. The prayer of 
the bill was for a decree declaring the pre- 
amble and resolution above recited, and the 
actings and doings of said defendants above 
set forth, to be in violation of the consti- 
tution and laws of the United States, and that 
said defendants be enjoined and prohibited 
from enforcing said preamble and resolution, 
or any other ordinance to the same effect, and 
that defendants be required to admit the 
said children of complainant to said public 
school, or any other public school sustained 
or established by and under the constitution 
and laws of the state of Louisiana, as pu- 
pils, to be educated therein just as the chil- 
dren of white parents are admitted and ed- 
ucated therein. To this biU the defendants 
filed a demtu-rer, on the gi'ound that it con- 
tained no matter of equity whereof the cotui: 
could take jurisdiction under the constitu- 
tion and laws of the United States, or 
whereon the court could ground any decree 
or give complainant any relief against the* 
defendants. 

John Ray, for complainant. 

Edgar Farrar, Asst City Atty., for de- 
fendants, 

• WOODS, Circuit Judge. There is no com- 
plaint in the bill that complainant's children 
are excluded from the public schools of the 
state on account of their race and color or 
for any other reason. Nor is there any 
averment that the public schools which are 
'open to complainant's children are in any ' 
respect whatever inferior to the schools 
where the children of the white race are 
'educated. The grievance, and the sole griev- 
ance, set out in the bill is that complainant's 
children, being of African descent, are not 
allowed to attend the same public schools 
as those in which children of white parents 
are educated. Is this a deprivation of a 
right granted by the constitution of the 
United States? The complainant says that 
the action of the defendants deprives him 
and his children of the equal protection of 
the laws, and therefore impairs a right 
granted to him and them by the fourteenth 
amendment to the constitution of the United 
States, and the act of congress passed to 
secure the same. Is there any denial of 
equal rights in the resolution of the board 
of directors of the city schools, or in the 
action of the subordinate officers of the 
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schools, as set out in tlie bill? Botli races 
are treated precisely alike. White children 
and colored children are compelled to attend 
different schools. That is all. The state, 
while conceding equal pi'ivileges and advan- 
tages to both races, has the right to manage 
its schools in the manner which, in its judg- 
ment, will best promote the interest of all. 

The state may be of opinion that it is bet- 
ter to educate the sexes separately, and there- 
fore establishes schools in which the chil- 
dren of different sexes are educated apart. 
By such a policy can it be said that the equal 
rights of either sex are invaded? Equality 
of right does not involve the necessity of 
educating children of both sexes, or children 
without regard to their attainments or age 
in the same school. Any classification which 
preserves substantially equal school advan- 
tages' does not impair any rights, and is not 
prohibited by the constitution of the United 
States. Equality of rights does not neces- 
sarily imply identity of rights. These views 
have been held by the supreme court of Ohio, 
in respect to a law under which colored 
children were not admitted as a matter of 
right into the schools for white children. 
State V. McCann, 21 Ohio St. 199. See, also, 
State V. Duffy, 7 Nev. 342, where substan- 
tially the same docti*ine is held. See, also, 
the concurring opinion of Mr. Justice Clif- 
ford, in Hall v. De Ouir, 93 U. S. 485. In 
the state of Georgia there is a law forbidding 
the intermarriage of white persons and per- 
sons of African descent. It was held by 
•Erskine, District Judge, of the United States 
com-t, that this law was not obnoxious to 
the fourteenth amendment to the constitu- 
tion. In re Hobbs, [Case No. G,550.] The 
argument in support of this decision is that 
the law applies with equal force to persons 
of both races. Its prohibition applies alike 
to black and white, and the penalty for dis- 
obedience falls with equal severity on both. 
These authorities, it seems to me, fully sus- 
tain the views above announced by this 
court. But complainant contends that by 
the constitution of the state of Louisiana 
separate schools for white and colored chil- 
dren are prohibited, that the actings and do- 
ings of defendants set out in the bill are In 
violation of the plaintiff's right under the 
constitution of the state, and are a denial to 
plaintiff of the equal protection of the laws 
of the state, and that the board of the city 
schools and the other defendants in the bill, 
in this matter represent the state; that their 
acts are the acts of the state, and, conse- 
quently, that the clause of the fourteenth 
amendment to the constitution of the United 
States, which declares "jS'o state shall deny 
to any person within its jurisdiction the 
equal protection of the laws," applies to 
this case. 

Whether the board of directors of city 
schools, Rogers, the chief superintendent of 
schools, and Gordon, the principal of the 
Fillmore school, are the state of Louisiana. 



or represent the state of Louisiana, so that 
their acts are to be considered the acts of 
the state, it is unnecessary now to decide. 
Conceding for the present that their acts are 
the acts of the state, does it follow that this 
com't can take cognizance of their doings, 
under that clause of the constitution relied 
on? If I am not in error in holding that the 
requiring of white and colored children to 
attend separate schools, even when such 
schools are supported at the public cost, does 
not deprive either class of their equal rights, 
it would follow that as between citizens of 
the same state this court has no jm'isdiction 
of the case presented by the bill. If I am 
right in the view presented the claim of 
complainant amounts to this, that this court, 
without regard to the citizenship of the par- 
ties, has authority to inquire into every vio- 
lation of a state law or state constitution by 
the otficers of the state. This com't does not 
sit to supervise the conduct of state officers 
unless it impairs some right granted by the 
constitution of the United States, or unless 
the citizenship of the parties to the suit gives 
the court jm'isdiction. Generally we are au- 
thorized to enforce or administer the state 
laws only when there is a controversy be- 
tween citizens of different states. As the 
bill does not present the case of an impair- 
ment of a right granted by the constitution 
of the United States, and as all the parties 
to it are citizens of the state of Louisiana it 
does not disclose any case of which this 
com*t can take jurisdiction. The demm-rer 
must therefore be maintained. 



BERTRAM, The, (DILL v.) See Case No. 3,- 
910. 



Case K"o. 1,S6S. 

BERTRAil et al. v. LXON. 

[1 IMcAll. 53.] 1 

Circuit Court, D. California. July Term, 1855.* 

Sale— Validity— Lack of Subject-Matteu— Mis- 
take IX DE6CliIPTIOX — VVaukaxty. 

1. When the substance of a thing sold, is not 
in existence at the time of sale, such sale is 
void. 

[See note at end of case.] 

2. A mistake without bad faith, made in the 
description of the brand on flour barrels does 
not so essentially change the substance of the 
flour as to render void the sale. Where the sale 
note described the flour as "Haxall," whereas 
it was branded "Gallego," the sale was not 
avoided. 

[See note at end of case.] 

3. But the description amounted to a war- 
ranty, for breach of which, damages, if provedf 
could be recovered. 

[See note at end of case.] 

At law. This action is brought by vendor 
against vendee, to recover the purchase-mon- 

^ [Reported by Cutler McAllister, Esq.] 
^ [Affirmed by the supreme court in Lyon v. 
Bertram, 20 How. (Ul U. S.) 149.] 
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ey for two thousand barrels of flour sold. 
A special verdict lias been agreed upon by 
tlie parties. [Judgment for plaintiff.] 

[Defendants subseaueniiy appealed to tbe 
supreme court, which, affirmed the judgment 
in Lyon v. Bertram, 20 How. (61 U. S.) 149.] 

The answer of defendant consists of six 
different pleas. The first is the statute of 
limitations; the sixth is a denial of the alle- 
gation in the complaint, which avers an as- 
signment of Flint, Peabody & Co. to the pres- 
ent plaintiffs. These two pleas are disposed 
of by the special verdict agreed on, and the 
court is remitted to the issues raised by the 
four intermediate pleas. All these resolve 
themselves into a general denial of the allega- 
tions of the complaint, setting up a contract 
of sale. 

On the argument, it was contended by the 
counsel for the defendant, that the descrip- 
tion in the contract, that the flour sold was 
"Haxall," when it tm-ned out to be "Galle- 
go," rendered the contract void upon the 
legal principle, which reqiures that, to con- 
stitute a contract, there should be a grantor, 
a grantee, and a thing granted. That this 
case comes within the operation of the rule, 
that where parties contract in relation to 
a thing which at the time of the execution 
of the contract they believed to be in exist- 
ence, and which it is ascertained had no ex- 
istence at the time, the whole contract is 
void, inasmuch as the consent of the parties 
had never met on the subject-matter of the 
conti-act, it not having been in existence. 

John K. Hackett, for plaintiffs. 
Saunders & Hepburn, for defendant 

McAllister, Circuit Judge. In this 
case, it appears by the facts patent on the 
face of the agreed verdict, that the assignors 
of plaintiffs were owners of a cargo of flour, 
consisting of two thousand barrels, branded 
as "Gallego," "being at the time on board 
the ship *Ork,' lying in this harbor, compos- 
ing the entire cargo of said ship, and inspect- 
ing superfine 1771; bad, 229 barrels." That 
as such owners, they entered into a written 
contract with defendant, by which they sold 
to him "the cargo of Haxall flour now on 
board the ship lying in the harbor (of San 
Francisco), being about two thousand bar- 
rels," on tiie terms mentioned in the contract. 
Among those terms was, that one price was 
to be paid for "superfine," another for bad 
flour. 

It is contended by defendant, that the 
brand of the flour being described in the con- 
tract as "Haxall," whereas, in fact, it was 
branded "Gallego," the whole contract was 
void. To sustain this position, a decision 
from the supreme com't of this state has been 
cited. 

In the case of Flint v- Lyon, 4 Cal. 17, 
that com't say, in reference to this very con- 
tract, "How, then, stands the case? The 
conti'act was founded in mistake; both par- 



ties supposing they were contracting con- 
cerning a certain article which had no ex- 
istence, consequently the contract was void 
for want of substance of the thing contracted 
for." If the flom* sold had no existence at 
the time of the contract, it is certainly true 
that no contract cotild have beeji made in 
relation to that the substance of which was 
not It would come within the operation of 
the elementary principles of law, that in or* 
der to constitute a valid contract, there must 
not only be parties capable of contracting, 
but a thing in existence, the subject-matter 
of the contract in regard to which there had 
been an "aggregatio mentium." This rule is 
practically illustratfed in Leach v. Mullett, 
14 E. C. L. 233, where, by mistake, a house 
was sold at auction and so described that it 
did not refer to the house the parties intend- 
ed to buy and sell, but to another house not 
in the contemplation of either party. Here 
was a dear mistake as to the substance of 
the thing intended to be sold. There are 
various cases where the article contracted 
for is of a different species from that treated 
for. Thus, where an article was sold as 
"indigo," which was not indigo, but a fraudu- 
lent compovmd made to resemble it; or 
where a stone was sold as a "Bezar" stone, 
when in fact it was not such a stone; and 
various other cases. But in all such, thfr 
contract has been deemed void, in the ab- 
sence of fraud, in a com*t of common law, 
by reason of the want of a subject-matter. 
It has been, where the substance of the thing 
was not in esse at the time of the contract, 
or the description so materially wrong, that 
the substance of the thing must be essen- 
tially changed in order to answer the de- 
scription in the contract 

Does this case come within "tlie foregoing 
rule? The special verdict finds the subject- 
matter of the contract to have been "a cargo> 
of fiom* at the time on board the ship *Ork,' 
lying in the harbor of San Francisco, being 
about two thousand barrels." In the con- 
tract, the flour is represented to be "Haxall,'** 
whereas it was branded "Gallego" flour; and 
the question is, did these two thousand bar- 
rels of flour, the cargo of the ship "Ork," 
cease to exist in substance, or, to use the- 
language of the authorities, to have "a poten- 
tial existence," because the brand upon them 
was different from that described in the con- 
tract? In other words, was this descriptioni 
of the brand a representation or warranty? 
or, was the brand so essential an element of 
the flour, that the latter ceased to exist in 
substance when the former was erroneously 
described so as to be made incapable of being 
the subject-matter of a contract? In cases 
in which executed contracts, such as the one- 
in controversy, have come under considera- 
tion, where there had been thi-ough mere 
' misapprehension a wrong desci'iption of the- 
article sold, the question arose, whether the- 
' description amounted or not to a. warranty. 
Thus, in Shepherd v. Kain, 7 E. C. L. 82,. 
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where a ship was described as a "copper- 
fastened vessel," it appeared, in fact, that 
she was only partialis' copper-fastened. a?he 
court say, "Here the ship was not a copper- 
fastened ship at all." Still, so far from con- 
sidering that the ship ceased to exist, and 
the contract void for that reason, the conrt 
upheld it as a contract with warranty; con- 
sequently, in an action for breach of war- 
ranty, damages were assessed against the 
defendant. 

In Seixas v. Woods, 2 Caines, 48, an action 
was brought for selling peachum-wood rep- 
resented to be brazilette, the former worth 
hardly anything, the latter of considerable 
value. Peachxim-wood and brazilette-wood 
constituted the same substance, although 
different in name and value. Still, the nego- 
tiation in relation to it was not ti-eated as 
a void contract. The only question was, 
whether there being no express warranty, 
the law would annex to the contract, imder 
the circumstances, an implied one. 

Further references to authorities are unnec- 
essary; but if they are needed, it is only 
necessary to refer to the decision of the su- 
preme court of this state which has been 
relied on by defendant. It is true, as stated, 
that the court in that case declared the con- 
tract in this, "to be void for want of the 
substance of the thing contracted for," ([Flint 
v. Lyon,] 4 Cal. 21,) but in the same opinion 
they take a different view of the sale-note, 
and recognized it as a contract containing a 
warranty. They declare, that the use of the 
word "Haxall" in the sale or note amounted 
to a warrranty that the floin- was "Haxall." 
Now, it is impossible to come to a conclusion 
in this case that there was a warranty, and 
at same time consider that there was no 
conti-act. Id. 20. If the contract was void 
for one piurpose, it was for all; and if null 
as to one party, was so as to both. The 
warranty was created by the conti-act. The 
latter is the principal, the warranty the inci- 
dent. If the one had no vitality, the other could 
have had no existence. The fair inference, 
then, is,— whatever comments were made by 
the supreme coinrt of this state in the ease 
cited, upon the character of this contract,— 
the court recognized a legal contract which, 
by its terms, fixed upon one party the obliga- 
tions and conferred upon the other the rights 
arising out of a warranty of the article sold. 
So far as the contract is recognized as a 
subsisting one by the supreme court of this 
state, this court is prepared to go. 

It is a contract which by its terms passed 
a title to the propei'ty to the defendant; and 
whether the description inserted in the sale- 
note amounted to a wari'anty; and. if it does, 
whether the only remedy for any loss which 
may have acci-ued to defendant (if any such 
has accrued), is to be found in an action for 
breach of warranty,— are questions it is un- 
necessary to decide in this case. 

The complainants predicate the cause of 
action upon the allegation of a sale of a 



certain cargo of flour, and allege the assump- 
sit of the defendant to arise out of such sale. 
The question submitted by the special ver- 
dict is, whether upon the whole matter 
found, the defendant did promise and under- 
take as alleged. 

Now, with the views entertained by the 
coui-t, the allegations in the complaint are 
sustained by the proofs. The insertion by 
mistake of the word "Haxall," did not annul 
the contract. At the utmost, it amounted to 
a warranty that the flour should be of that 
brand. If the pleadings had been so shaped 
in this case, and the evidence so marshaled, 
as to have enabled the court to look into the 
case as one in which a recoupment was asked 
in the natm'e of damages for breach of a 
warrranty, the com-t may have gone into the 
investigation. But there is no plea stating 
special damages, nor any evidence stating 
the amount. Had the pleadings in this case 
raised the question of the right of defendant 
to avail of a breach of warranty, the com-t 
could have considered it, but the facts as 
disclosed in the special verdict give no data 
by which to assess damages. But if the 
conti-act is valid, and assuming the pleadings 
to be such as would authorize defendant to 
give evidence of his loss by a breach of war- 
ranty, the measure of damages would be the 
difference in value between "Gallego" flour 
at the time of sale, and "Haxall" flour as it 
was represented to be in the sale-note. Now, 
the statement as to value in the agi-eed ver- 
dict is as follows: "In the opinion of some 
experts, there existed no difference in the 
quality or price of flour branded and known 
as 'Gallego' and 'Haxall,' each inspecting 
superfine; but in the opinion of other ex- 
perts, there was a difference, some preferring 
'Haxair and some 'Gallego,' " This evidence 
certainly would not authorize the assessment 
of damages in an action for the breach of 
the warranty, nor prove any damages were 
the defendant attempting to set them up by 
way of defense in this action. 

What, then, is the aspect of this case? The 
written document relied on by the plaintiffs, 
the coin-t considers to be a contract. It is 
an entire and executed one. It transferred 
the cargo of the ship "Ork," which by its 
very terms is sold to defendant, who, in his 
note of 25th January, 1853, in which he 
directs a delivery of fifty barrels, writes of 
the latter as being "out of the lot purchased 
from ship 'Ork;' " and the contract speaks of 
the delivery, and stipulates, that at the ex- 
piration of a certain number of daj's, if the 
cargo be not previously delivered, the defend- 
ant may land all that remains, should he so 
elect; provided he pays the storage and dray- 
age expenses. The title to the flour became 
vested, and he has already received a part of 
it 

Whether the defendant had a right, on 
discovering as he did, after the second deliv- 
ery order, that the flom: was "Gallego," to 
rescind the contract, has not been argued. 
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and cannot legitimately arise in this case, as 
at that time having received and appropri- 
ated a portion of the flom^, he was not in a 
position to place the adverse party in statu 
quo in the event of a rescission of the con- 
tract 

A judgment must be entered for the plain- 
tiffs. 

If the court has erred in foregoing views, 
the amount involved will fortunately enable 
the defendant to have any such error cor- 
rected by a higher tribunal. 

[NOTE. This judgment was aflBrmed on writ 
of error by the supreme court in Lyon v. Ber- 
tram, 20 How. (61 U. S.) 150. Mr. Justice 
Campbell, in delivering the opinion, said: "It 
is evident, from the verdict, that the error in 
the description of the cargo did not bear on the 
substance, or on any substantial quality of the 
subject of the sale. The subject of the sale 
was a cargo of flour, of about 2,000 barrels, on 
board of a vessel lying at a wharf in the city, 
of a cjuality to be ascertained by an inspection; 
and from that inspection, and not from ^the 
brand, the price was to be ascertained. * * * 
The case clearly does not belong to that class 
in which the subject-matter of the contract was 
of a nature wholly different from that concern- 
ing which the parties to the contract made their 
engagements. The brand on the exterior of the 
barrels of flour was certainly not of the sub- 
stance of the contract. * * * The defendant 
does not resist the fulfillment of his agreement 
for anv fraud; nor does the verdict impute any 
mala fides to the plaintiffs. « * * It may be 
admitted that the description of the flour as 
'Hasall' imported a warranty that it was man- 
ufactured at mills which used that brand, and 
that the purchaser would have been entitled to 
recover the amount of difference in the value of 
that and an inferior brand, * * * but it can- 
not be admitted that the purchaser was entitled 
to abandon this contract"] 



BBRTRAND. (READ v.) See Cases Nos. 11.- 
601-11,603. 

BBBTRAUD, (CALKINS v.) See Case No. 
2,317. 



Case Wo. 1,863. 

BESTOR V. SARDO. 

[2 Cranch, C. O. 260J » 

Circuit Court District of Columbia. Oct Term, 
1S21. 

Evidence — Absent Witness— Agkeement to 
Admit Testimony. 

If, upon a motion for the continuance of a 
cause upon aflSdavit that a material witness is 
absent the opposite party, to prevent the con- 
tinuance, admits that the absent witness would, 
if present, testify as stated in the affidavit, he 
is not thereby precluded from offering evidence 
at the trial to disprove or explain away the 
force of the testimony which he has admitted 
that the absent witness would give. 

At law. Replevin. Avowry for rent ar- 
rear. Upon the plaintiff's aflldavit for the 
continuance of the case to the next term, 
on account of the absence of a witness who, 
he stated, would testify that the plaintiff did 

^ PEleported by Hon. William Cranch, Chief 
Judge,] 
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not get full possession of the house until 
some time after the rent was to commence. 
The defendant, in order to prevent the con- 
tinuance, admitted that the absent witness 
would, if present, testify as stated in the 
affidavit 

At the trial, Mr. Ashton, for the defendant, 
offered evidence to prove that the plaintiff 
was permitted to occupy the house for some 
time before the commencement of the term, 
and in consideration thereof permitted the 
defendant to occupy two rooms in the house, 
for some time after the rent began to accrue. 

To the admission of this evidence, Mr. 
Law, for the plaintiff, objected, because, as 
he contended, the defendant's counsel had 
admitted the fact which the absent witness 
would testify. 

TEDS COURT, however, (nem. con.,) said 
that the spirit of the act of Maryland, 1787, • 
c. 9, [2 Maxcy's Laws Md. 29,] respecting 
continuances, was, that the party applying 
for the continuance should have the same 
benefit only which he would have had if 
the witness wa-e present; and permitted 
the defendant's counsel to offer evidence to 
explain the fact of the possession being 
withheld of a portion of the premises. 



BETHEL, The, (BOARDMAN v.). See Case 
No. 1,585. 

BETHEL V. The EUPHRASIA. See Case No. 
4,545. 

BETHEL V. The MILLINOCKET. See Case 
No. 9,609. 

BETSEY, The, v. DUNCAN. See Case No. 
1,367. 

BETSEY, The, (HOLLINGSWORTH v.) See 
Case No. 6,612. 

BETSEY, The, (The MONTGOMERY v.) See 
Case No. 9,734. 

BETSINA, The, (TUNNO v.) See Case Now 
14,236. 



Case ISTo. 1,364. 

The BETSY. 
[2 Gall. 377.] * 

Circuit Court D. Massachusetts. May Term, 
1815. 

Prize.— Neutral Goods — Fraud by Nebtkai, — 
Concealment op Enesiies' Goods. 

1. "Where a captured cargo belonged, one half 
to a neutral, and the other half to an enemy, 
and there were papers on board, from which the 
enemy's interest might be discovered, it was 
held, that the share of the neutral should not 
be subjected to confiscation, in consequence of 
his having persisted in a claim for the whole 
made by his agent, nor of his having sworn 
falsely, that he was solely interested; such af- 
fidavit not having been employed for any fraud- 
ulent purpose in the cause, and not having been 
filed, until after an order for further proof had 
passed, as to one moiety, and a decree of con- 

* [Reported by John Gallison, Esq.] 
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demnation had by consent been entered against 
the other moiety. 
[Cited in IT. S. t. One Hundred Barrels of 
Cement, Case No. 15,945.] 

2. If a neutral fraudulently attempt to cover 
and claim an enemy's interest in a prize court, 
he will not be permitted to introduce further 
proof, to show Ms own neutral interest in the 
same property. 

See The St. Nicholas, 1 Wheat. [14 TJ. S.] 

417; The Fortuna, 3 Wheat [16 U. S.] 236. 
[Cited in the Cuba, Case No. 3.457; The Lil- 

la, Id. S,34S; U. S. v. The Lilla, Id. 15,600; 

TJ. S. V. One Hundred Barrels of Cement, 

Id. 15,945.] 

3. A court of prize will never busy itself in 
unravelling a web of fraud, to aid a party who 
has sought to imijose upon it. 

[Cited in The Bothnea, Case No. 1,686; The 
liilla, Id- 8,348; U. S. v. One Hundred Bar- 
rels of Cement, Id. 15,945.] 

[Appeal from the distiiet court of the 
United States for the distiiet of Massachu- 
setts. 

[In admiralty. Proceedings to condemn as 
prize the Betsy and cargo, (Stoughton, Span- 
ish consul, claimant for Mamy & Co.) The 
district court condemned the whole cargo, 
(nowhere reported.) ISIaury & Co. appeal as 
to a moiety thereof. Reversed.] 

The Betsy, a British vessel chartered by 
Mani-y and Co. of Malaga, vras captm-ed on 
a voyage from Malaga to St. Petersbm'g. No 
invoice was found on board. The biU of lad- 
ing expressed the cargo to be shipped by 
Mauiy and Co., consigned to order, without 
declaring on whose account and risk. The 
master, in his answers to the standing Inter- 
rogatories, affirmed the cargo to be, as he be- 
lieved, the sole property of Mam-y and Co., 
excepting some few articles, which belonged 
to himself. He fm'ther stated, that he was 
to deliver the cargo at St Petersbm-g to any 
person who should produce a bill of lading. 
Fi'om a letter on board, written by Maury 
and Co. to Amberger and Co. of St. Peters- 
bm'g, and dated April, 1S13, it appeared, that 
the cargo was "on joint account with a Lon- 
don house;" and there was also a memoran- 
dum, apparently written by the captain, in 
the words following: — "Instruction.— That any 
merchants at St Petersburg, producing me 
the bill of lading for the cargo now on board, 
shipped by JMaury and Co. of Malaga, which 
I left in the hands of Mi*. Osman, signed on 
the back Mam*y and Co., with other direc- 
tions from the house in London, wiU be en- 
titled to have the cargo delivered to them." 

The whole cargo was claimed, as the prop- 
erty of Maury and Co. by the Spanish consul, 
before any knowledge on his part of the in- 
terest of the British house. Upon the evi- 
dence of the papers on board, and the pre- 
paratory examinations, the district court, in 
October, 1813, decreed condemnation of one 
moiety of the cargo, as enemies' property, 
[nowhere reported.] As to the other moiety 
fm'ther proof was ordered. In September, 
1S14, a pro forma condemnation was decreed, 
as to the moiety ordered for further proof. 



[nowhere reported,] and an appeal was there- 
upon interposed to this court, the claim to 
the other moiety having been abandoned by 
the counsel for the claimants. 

In January, 1814, Maury and Co. wrote to 
the consul, stating themselves to be the sole 
owners of the cargo, and transmitting an in- 
voice supported by an affidavit of one of the 
firm, expressly declaring the property to be 
exclusively in them. This paper was not pro- 
duced in court, until after the claim as to 
the condemned moiety had been abandoned, 
nor was any use made of it on the part of 
the claimants. 

The evidence taken under the order for fur- 
ther proof was now produced. It consisted' 
of sundiy letters between Maury and Co. and 
Reeves and Co. of London, wiiich disclosed 
the whole history of the transaction, and 
clearly proved the Spanish and the British 
houses to have been, from the outset, ecLually 
interested in the adventm-e. 

Blake, Dist. Atty., for the captors. 

1. There is no evidence of the neutrality of 
any pai't of the cargo. The fm-ther proof 
now inti'oduced might be sufficient for that 
pm-pose, were not its credit entirely de- 
stroj'ed by the fraudulent conduct of the 
claimants. Maury and Co., having been in- 
formed that the whole had been claimed on 
their behalf, and supposing, no doubt, that 
no proof of British interest had appeared, 
declare, imder the soleun'tyof an oatli. th;it 
the whole belonged to them. This affidavit 
they send to the Spanish consul, supposing 
him ignorant of the ti-ansaction, in order that 
it may be palmed upon the court. The credit 
of the fm'ther proof rests entirely upon 
TMaui-y's oath, and be is not to be believed 
after such prevarication. 

2. Here has obviously been an attempt ta 
cover enemies' px'operty. It is a duty to 
have on board papers stowing distinctly to 
whom the property belongs. There was no 
document on board, from which the interest 
of the English house could be discovered. 
There was, it is true, a sealed letter stating 
the fact, and thei'e was a short memoran- 
dum, which contained some hint of it But 
these formed no part of the ship's papei-s, 
nor were they intended to be mixed with 
them, but to be kept in the captain's pock- 
et It was by accident only, that they came 
into the hands of the captors. Such at- 
tempted concealment, on the part of the 
neuti'al, involves the confiscation of his own 
property. He is not permitted, after a de- 
tection, to say, "I did indeed attempt to 
cover the whole, but so much is really my 
property." The Eenrom, 2 C. Rob. Adm. 1. 
The captain has asserted the whole of the 
property to belong to Maury and Co. He 
must be supposed to know, for be is bound 
to know to whom the property belongs. 
There must always be some person on 
board, who is acquainted with the ti-uth of 
the transaction, and, there being no super- 
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-cargo, tliat person must, in this case, be 
presumed to tie the captain. His knowl- 
edge may also he inferred fi'om the memo- 
randum, which has heen read. That the 
false sweai-ing of the captain involves the 
property under his charge appears from the 
case of The Shepherdess, 5 C. Rob. Adm. 
262. 

8. Admitting that Stoughton's claim alone 
would lead to no penal effect, yet there is 
here a complete ratification on the part of 
Maury and Co., and the case is, therefore, 
to be viewed in the same light, as if the 
■cLoim had been made by themselves. "Om- 
nis ratihabitio retrotrahitur." The letter 
from Maury and Co. to Stoughton thanks 
him for his interference, and forwards the 
affidavit, evidently with an intent that it 
should be used in support of the claim. If, 
then, the claim is to be considered as the 
-claim of the principal, the property must 
be condemned upon the principles of the 
■cases cited. The neutral, having falsely 
claimed the whole, is not allowed to aban- 
■don a part, and claim- the residue. 

Prescott and "W. Sullivan, for the claim- 
4ints. 

Tlie papers, from which it has been at- 
tempted to infei' fraud and falsehood on 
tlie part of the claimants, were filed while 
the counsel were ignorant of the real state 
•of the transaction, and merely to comply 
with a suggestion from the com*t below, 
that some proof shoxild be fm*nished of 
property in the neutral claimants. They 
were not papers foimd in the vessel, nor 
regularly admissible in the cause. No use 
has in fact been made of them. They were 
not filed until after the order for f mother 
proof had passed, and then only de bene 
esse, and as matter of form. They are en- 
tirely superseded by the further proof now 
received, and should, therefore, be taken 
out of the cause. The case then presents a 
fair commercial transaction, the origin and 
slU the cu'cumstances of which are disclosed 
to the court. 

(STORY, Gii-cuit Justice. The letter and 
-affidavit having been on file, the captors 
have a riglit to use them, subject, however, 
to any explanation, which the other party 
may ofCer.) 

It is clearly proved, that, in the origin of 
the ti'ansaction, one half of the cargo be- 
longed to the neutral. The only question 
then is, whether the neuti'al has forfeited 
liis right by any misconduct? This ques- 
tion may be considered, 1. As to the effect 
-of the papers found on board. 2. As to 
the effect of the papers since introduced 
into the cause. 

1. The penalty of confiscation is con- 
fined to cases, where there is nothing on 
board, which can lead the com*t to a knowl- 
edge of the enemy's interest. Such was the 
-case of The Eenrom. But in the case be- 
fore the court, no paper on board is contra- 



dicted by evidence now introduced. The 
form of the bill of lading is far from being 
an uncommon one. It might be explained 
from tlie invoice. It is said, indeed, that 
no invoice was found on board. If so, the 
reason is obvious. The selection of the con- 
signee at St. Petersbm-g being left to the 
London house, the invoice was sent to 
them, together with the bill of lading, which 
the master left in the hands of one of the 
house of Maury and Co. For the same rea- 
son the cargo was addressed to order gen- 
erally. 

(STORY, Circuit Justice. Was it not the 
duty of the neutral to put on board such 
evidence, as would enable the master to 
state the enemy's interest?) 

A mere negligence or omission will not 
subject the neutral to the severe penalty of 
confiscation. Where he deliberately at- 
tempts to cover enemies' propei-ty, and there 
is nothing on board, by which the enemy's 
interest could be detected, he is not allowed 
to offer evidence in contradiction to the 
original documents. He cannot show, that 
the character given to the whole was false 
only as to a part. But this is not the present 
case. Tliere was here no designed conceal- 
ment. There were reasons sufficient for not 
instructing the master as to the property in 
the cargo. He was a stranger. It could not 
be presumed, that he was to be examined. 
He had, besides, no other connexion with 
the cargo, than to carry it to St. Petersbmrg, 
and there deliver it to persons pointed out 
No injury has been done to the cruiser, for 
in fact no cruiser ever relies upon the in- 
formation of the captain. Had the captors 
examined, the letter of the 27th of January 
could not fail to disclose to them the real 
nature of the transaction, and the enemy's 
interest in a part of the cargo. The exist- 
ence of such a letter on board, which there 
does not appear to have been any attempt 
to conceal, is the strongest possible evidence, 
that no fraud was intended. There were, 
therefore, documents on board, which fuUy 
disclosed, that a part of the cargo belonged 
to a British owner. In the captain's mem- 
orandum, no attempt is made to keep out of 
sight the London house. 

2. Has any thing been done by the neutral 
since the sailing of the vessel from Malaga, 
which can subject the cargo to forfeitm-e? 
No irregularity committed out of comt c 'u 
be a cause Of confiscation. The reason for 
this penalty, generally, is, that the papers 
are such as to deceive and mislead the 
cruiser. If, on production of further proof, 
there be an irregularity, or even an attempt 
at fraud, still, if enough appears to show 
the property to be as claimed, confiscation 
wiU not follow. Now, the declaration of 
one of the partners attached to the invoice, 
is no part of the documentary evidence. In- 
deed it is not evidence of any sort, being 
only the voluntary declaration of the party. 

(STORY, Ch'cuit Justice. If this paper be 
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admissible at all, it must be as an affidavit 
supplementary to the claim; for though an 
agent may claim, yet if sufficient time inter- 
vene, the principal must support it by bis 
affidavit) 

Had this paper been foimd on board, the 
consequences must have been highly penal. 
But, in the manner in which it has been now 
produced, it can have no influence on the 
cause. 

(STORY, Circuit Justice. The only ques- 
tion of difficulty in this case is, whether, 
it appearing to the court, that the neutral 
has a right, this false declaration shall in- 
duce the court to shut out the evidence? 
Had this declaration appeared among the 
ship's papers upon the original hearing, fur- 
ther proof would, no doubt, be refused-. It 
is well settled, that the neutral shall not be 
permitted to introduce evidence to show a 
right to part, after having fraudulently at- 
tempted to obtain the whole. But, if the 
evidence is introduced, and the right of the 
neutral appears, can a false declaration of 
this nature defeat its effect?) 

Prescott, The court attends to no irregu- 
larity or iniquity, but such as relates to the 
cause. It is not the making of the invoice 
in Malaga, or swearing falsely to it there, 
that could induce confiscation, but the effect 
and use of it here, to deceive and impose 
upon the court. But in fact no use what- 
ever has been made of it, and it Is, there- 
fore, to be entirely disregarded. 

STORY, Circuit Justice. This is the case 
of a Bntish sbip. captm-ed ou a voyage from 
Malaga to St. Vaterslmr.;;. Or^^ half of the 
cargo has been coudemued as enemies' prop- 
erty; and the other mo^ny was ordered for 
further proof in the disti-ict court, having 
been claimed in behalf of Messrs. Maury and 
Co. of Malaga. The further proof has now 
come in, and the cause is to be decided upon 
its merits. The preparatory examinations 
asserted the whole property to belong to 
Messrs.- Maury and Co.; but there was a let- 
ter on board, which clearly narrowed their 
title to a moiet5^ The whole cargo w^as, 
notwithstanding, claimed by their agent, and 
that claim, as to one moiety, was not aban- 
doned until the appeal to this court at Oc- 
tober term, 1813. In January, 1S14, an in- 
voice of the property, with an accompanying 
letter and affidavit, was forwarded by 
Messrs. Maury and Co. to their agent in the 
United States, and at May term, 1814, these 
papers were regularly filed in the cause. In 
that affidavit, invoice and letter, the whole 
property is explicitly asserted to belong to 
Messrs. Maury and Co., and not the slight- 
est intimation is given of any hostile interest. 
Indeed, Messrs. IMaury and Co. appear at 
that time to have been ignorant, that their 
counsel had abandoned the claim of one 
moiety, as utterly indefensible. 

The fm'ther proof, whicfi has been brought 



in at this term, under an order made ia the 
district coux't, shows incontrovertibly, that 
Messrs. Maury and Co. were not owners of 
more than one moiety of the cargo, and that 
the other moiety belonged to Messrs. Reeves, 
Bell and Co. of I^ondon. This proof would, 
in ordinary cases, have been deemed enth"ely 
satisfactory; and the only difficulty arises 
from the gross falsity and fraud of the in- 
voice and affidavit originally furnished by 
Messrs. Maury and Co. respecting their pro- 
prietary interest, "Falsus in uno, falsus in 
omnibus," is a maxim of sound morals, as 
well as of distributive justice. If these 
fraudulent papers had been originally pro- 
duced before the order for further proof, 
the court would have felt itself bound to 
deny it; for it will never trust a person with 
an order for further proof, who has already 
shown, that he is not only capable of abus- 
ing, but has been detected in an attempt to 
abuse it. And if these papers had been in- 
started iu the cause with a view to support 
the claim to tiie whole property, I should 
have held the party bound by his miscon- 
duct. A court of prize will never busy itself 
in unravelling a web of fraud, to aid the 
party, who has sought to impose upon it. 
If he knowingly assert and persist in a 
fraudulent claim, it will affect with forfeit- 
ure the whole of his property, which is en- 
gaged in the ti-ansaction. The Eenrom, 2 
C. Rob. Adm. 1; The GraafC Bernstorf, 3 
C. Rob. Adm. 109; The St Nicholas, 1 
Wheat [14 U. S.] 417. There can be no 
doubt, that the present claimants intend- 
ed to defi-aud the captors of their lawful 
rights, and to withdmw hostile property 
from confiscation. That they have failed in 
the attempt is not owing to any repentance 
or good will on their part. 

Still however, in point of fact, this dis- 
honorable contrivance was not actually used 
to the prejudice of the cause. The good 
sense and intelligence of counsel had In- 
duced them, before the arrival of these pa- 
pers, to consent to an affirmance of the de- 
cree of condemnation of one moiety of the 
property, and thereby prevented the claim- 
ants from committing themselves. Until 
the papers were actually used, there was a 
locus paenitentiae. In order to entitle the 
court to pronounce contiscation upon the 
moiety now claimed, by way of penalty for 
the fraud, there should be a combination of 
intention and act. In this case, the claim- 
ants have not, if I may use the expression, 
been caught in delicto. The only possible 
effect, therefore, that could be attributed to 
their misconduct, would be to throw a shade 
of doubt and suspicion over the fm-ther pi*oof 
now offered to the court. On examining it, 
however, I cannot but feel a strong impres- 
sion, that it contains the real, undisguised 
transactions between the parties; and as it 
stands completely corroborated by the orig- 
inal documentary evidence, I shall not hes- 
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itate to give it entire credit, especially as 
it is vouclied by the American consul. 

I decree restoration of the moiety now 
claimed by Messrs. Maury and Co., upon the 
payment of the full costs and expenses of 
the captors. 



Case K"o. 1,365. 

The BETSY. 

DL Mason, 354.] * 

Circuit Court, I>. Massachusetts. May Term, 

181S. 

CnsTOBfs Duties— Viol'atios of Laws — Forfeit- 
uitB — Act of 1799— PiiBADiNG — Foreign Ves- 
sels AXD Goods. 

1. A libel for a statute forfeiture should sub- 
stantially agree with the terms of the statute, 
otherwise it is bad. 

2. In a libel on the 50th section of the reve- 
nue act of the 2d of March, 1799, c. 128, [1 
Story's Laws, G17; 1 Stat. 665, c, 22,] it is not 
necessary to allege the goods to be of foreign 
growth or manufacture. 

[Cited in Jackson v. U. S., Case No. 7,149.] 

3. The 27th section of the revenue act of the 
2d of aiarch, 1799, c. 128, [1 Stat. 648, c, 22,] 
comprehends foreign as well as American ves- 
sels, bound to the United States. 

4. Condemnation on the facts. 

[Followed in The Abby, Case No. 14. Distin- 
guished in The Active, Id. 33.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[In admiralty. Libel against the schooner 
Betsy, (Drinkwater, claimant.) A decree of 
forfeitui'e was entered, (nowhere reported.) 
Claimant appeals. Affirmed.] 

This was a case of seizure for the viola- 
tion of the 27th and 28th sections of the 
revenue collection act of the 2d of March, 
1799, c. 128. The libel of information charged, 
that on the 10th day of September, 1817, a 
certain ship or vessel, whose name was as 
yet unlcnown, laden with a cargo, consisting 
of various articles of goods, wares, and mer- 
chandises, "of foreign growth and manu- 
facture, which were liable to the payment 
of duties on importation into the United 
States," the said vessel being then and there 
bound to the United States from a foreign 
port, did arrive within four leagues of a dis- 
trict of the United States; and that, after 
her arrival as aforesaid, on the same day, 
and before the said ship had come to the 
proper place for the discharge of her cargo, 
or any part thereof, a part of the cargo of 
the said vessel, to wit, forty-two pipes of 
rum, a quantity of logwood, and various 
other articles, were, without any unavoidable 
accident, necessity, or distress of weather, 
unladen out of said vessel; and being so un- 
laden, were afterwards, on the same day, 
without any unavoidable accident, necessity, 
or dlstre'ts of weather, on the high seas, and 

^ [Reported by William P. Mason, Esq.] 



"within four leagues of a collection district 
of the United States," put and received forth- 
with into the sa,id schooner Betsy, contrary 
to the form of the statute, SiC, 

The claim contained a general denial of the 
forfeiture. At the hearing in the district 
com-t of Massachusetts, a decree of condem- 
nation was pronounced; from which decree 
an appeal was taken to this court. 

The cause was argued by J. T. Austin, 
.for the claimant, and by Gr. Blake, Dist. 
Atty., for the United States; but as it turned 
principally on matter of fact, it is unnecos- 
sary to report it at large. 

STORY, Circuit Justice. The libel in this 
case does not exactly conform to the language 
of the sections of the statute, on which it is 
founded. To bring the case within the stat- 
ute, the tmlading must be within the limits 
of a district of the United States, or within four 
leagues of the coast of the United States. 
The allegation propounds in one place, that 
the arrival of the ship was within four 
leagues of a district of the United States; 
and in another place, that the receiving into 
the Betsy was within fom* leagues of a col- 
lection district of the United States. The 
limits of a district, and of the coast of the 
United States are not, or at least may not 
be, coincident Many of the districts of the 
United States include bays and other waters 
of the sea. But the coast of the United 
States, as used in this statute, is properly 
the shore of the sea, littus maris, or the 
costei-a maris of our ancient juridical writers. 
Spell. Glos. 192. I shall, however, allow this 
inaccuracy to be amended, at the same time 
suggesting, that the libel is, in some respects, 
more special than the statute requires. It 
does not seem necessary to assert, that the 
goods are of foreign growth or manufacture, 
or liable to the payment of duties. The 
statute only requires, that they should have 
been brought from a foreign port. And in 
some cases it may be perilous to tie up the 
allegation within narrower limits, than the 
law itself has prescribed. 

Upon the first examination of this case, a 
doubt occurred to my mind, whether the' 27th 
section of the act applied to any foreign ves- 
sel in the predicament of that before the 
court. The doubt arose in this way. The 
23d section of the act declares, that no goods, 
wares, or merchandise shall be brought into 
the United States from any foreign port or 
place in any ship or vessel, belonging in 
whole or in part to a citizen or citizens, in- 
habitant or inhabitants of the United States, 
unless the master, &c. shall have on board 
a manifest, the form of which is prescribed 
by the same section; and it then provides, 
that if merchandise shall be imported by citi- 
zens or inhabitants of the United States in 
vessels, other than of the United States, the 
manifests shall be in a similar form, except 
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as to the description of the vessel. The 2^ih 
section requires tiie master of any sMp or 
vessel, belonging to a citizen or citizens of 
the United States, laden with goods afore- 
said, and bound to a port or place in the 
United States, on his arrival within four 
leagues of the coast thereof, or within any 
of the bays, &c. thereof, upon demand to 
produce such manifest, &c. to such officer of 
the customs, as shall first come on board his 
vessel for his inspection. The 26th section 
-declares, that if any master of any ship or 
ve'ssel, "laden as aforesaid," and bound to 
any port or place in the United States, shall 
not, upon his arrival within four leagues of 
the coast thereof, or within the limits of any 
district thereof, &C. produce such manifest 
to the proper officer upon demand. &:c. h» 
shall forfeit five hundred dollars. Then 
comes the 27th section, which among other 
things declares, that "if after the arrival of 
any ship or vessel, so laden with goods as 
aforesaid, and bound to the United States, 
within the limits of any of the districts of 
the United States, or within four leagues of 
the coast thereof, any part of the cargo of 
such ship or vessel shall be unladen for any 
pui'pose whatever from out of such ship or 
vessel, before such ship or vessel shall come 
to the proper place for the discharge of the 
cai'go," &c. &c. the goods, &c. so unladen 
and unshipped shall be forfeited, except in 
the case of some unavoidable accident, neces- 
sity, or distress of weather. And the 28th 
section declares, that if any goods so un- 
laden from on board such ship or vessel, 
£hall be put or received into any other ship 
•or vessel, or boat, except in the case of such 
accident, necessity, or distress as aforesaid, 
the ship, boat, or vessel, in which they shall 
'be so put, shall be forfeited. Unless, there- 
fore, there be an unlawful unlading within 
the 27th section, no forfeiture can be in- 
flicted under the 28th section. The ques- 
tion then is, what ship or vessel is within 
ihe 27th section, the descriptive words be- 
ing any ship or vessel, "so laden with goods 
as aforesaid." It is very clear, tliat the pre- 
ceding sections had principally, if not alto- 
gether, in view American ships, or foreign 
ships having on board goods on American 
account. And the doubt was. whether the 
words of reference, "so laden with goods as 
aforesaid," did not limit the description to 
vessels within the purview of those sections. 
On farther consideration, however, I am sat- 
isfied, that the doubt cannot be sustained. 
The words in the 27th section are, "any ship 
or vessel," dropping the additional descrip- 
tion in the 23d, 24th, and 25th sections, "be- 
longing in whole or in part to a citizen or 
citizens;" which omission would seem to in- 
dicate some change of intention. And the 
words "so laden with goods as aforesaid," 
must be construed, as the words "laden 
with goods as aforesaid," in the 2oth sec- 
tion. And it is clear that, in that sec- 
tion, they must be interpreted to mean 



the goods specified In the 24th section; 
that is to say, goods imported or brought 
from any foreign port or place. So that the 
27th section in fact should read, "If after 
the arrival of any ship or vessel, laden with 
goods, brought from any foreign port or 
place, and bound to the United States, with- 
in the limits of any district of the United 
States, or within four leagues of the coast 
thereof, any part of the cargo shall be un- 
laden," &c. The language is here sufficiently 
broad to comprehend any vessel, of any de- 
scription whatever, foreign or American, 
bound to the United States. And the policy 
of the act equally applies to all vessels; and 
indeed more strongly to foreign vessels; 
since frauds committed by them in evasion 
of the revenue laws are less easily detected, 
than like frauds are under the regulations 
applicable to American vessels. It is far- 
ther proper to be considered, that foreign 
vessels with goods on board, imported by 
citizens of the United States, are within the 
express piu:view of the 23d section, and 
therefore of the 27th section; and it cannot 
be presumed, that the legislature could have 
contemplated a discrimination, which should 
include them, while it excluded foreign ves- 
sels laden on foreign account from the grasp 
of the 27th section. The language of the 
statute, therefore, being sufficiently compre- 
hensive, and the mischief being the same, 
I cannot attempt to sustain an exception, not 
warranted by the terms or the spirit of the 
statute. 

Having disposed of this preliminary point, 
we may now advance to the objections, 
which have been urged on behalf of the 
claimant. 

The first objection is, that the ship was 
not bound to the United States. It tiu*ns 
out in evidence, that she was a Spanish ship, 
not originally bound to the United States, 
but captured by a privateer, under the flag 
of the government of Buenos Ayres. She 
came to an anchor in Huzzy's sound, within 
a district of the United States. Her prize- 
master was a citizen of the United States, 
belonging to Portland; and the unlading 
was with the assent of the prize-master, in 
concert with some inhabitants of Portland, 
after her departure from the port, where she 
had anchored, for the obvious piu'pose of 
having the cargo imported into the United 
States, and yet avoiding the expense of alien 
duties. I cannot under such circumstances 
doubt, that her destination was really, after 
capture, for the United States; and that her 
arrival ofE Portland was voluntary, and with 
an intent, per fas aut nefas, to dispose of the 
cargo in the United States. 

A second objection is, that the unlading 
was not within four leagues of the coast of 
the United States; and a third, that the un- 
lading was from necessity. 'There is noth- 
ing in the facts of the case, that affords a 
shadow of ground to sustain either of these 
objections. The whole enterprise of the prize 
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crew was to smuggle, or at least to land the 
cargo in tlie United States, in such manner 
as should best comport with their own in- 
terests; and it was executed without the 
slightest regard to our laws, any farther than 
as those laws might afford them plausible 
pretences or excuses more effectually to cov- 
er their own designs. 

These objections failing, the Betsy must 
be condemned; for there can be no doubt, 
that her owner and master acted with a full 
luiowledge of all the facts, and co-operated 
in the original design, by receiving the 
goods on board imm*»diately from the ship. 
Decree aflirmed with costs. 
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The BETSY and BHODA. 

[2 -Ware, (Dav. 112,) 117; ^ 3 N. T. Leg. Obs. 
215.] 

District Court, D. Maine. Nov. 9, 1840. 

Seames — "Wages — Payment — Acceptance op 
Promissokt Note— Common-Latv Kdi-e — Law 
OF Maine— Admiralty. 

L By the common law, a simple contract debt 
is not extinguished by the creditor's taking a 
new security for it, unless the security be of a 
higher nature, as an instrument under seal, or 
unless it be agreed to be received in satisfac- 
tion of tie debt. 

2. But by the law of IMaine, if a negotiable 
security be given for a preexisting simple con- 
tract debt, the legal presumption is, that it is 
received in payment, and that it is an extin- 
guishment of the original cause of action; but 
Qiis presumption is liable to be controlled by 
proof to the contrary. 

3. The presumption of the local law will not 
be enforced by the admiralty, against a seaman 
who receives of the owners their negotiable note 
for his wages, 

4. Such a note will not be held to be an ex- 
tinguishment of the claim for wages, nor of the 
lieu of the seaman against the ship, unless it is 
distinctly stated to him at the time that such 
will be the effect, and the note is accompanied 
by some additional security or advantage to the 
seaman as a compensation for his renouncing 
his lien on the vessel. 

[Cited in The Eclipse, Case No, 4,268; The 
Helen M. Pierce, Id. 6,332.] 

[5. Cited in McCarty v. The City of New 
Bedford, 4 Fed. 828, to the point that seamen, 
in matters respecting their wages, have a right 
to sue and be sued in admiralty.] 

In admiralty. This was a libel in rem, for 
wages. The libellant shipped, Oct. 9, 1839, 
for a coasting voyage, along the coast of the 
United States, as mate, for twelve dollars a 
month. In the prosecution of the voyage, 
the vessel went to Savannah, and was there 
employed as a -lighter on the river for a con- 
siderable time, when she retm*ned to Port- 
land. The libellant claimed a balance of 

* [Reported by Hon. Ashur Ware, District 
Judge.] 

3FED.CAS. — 20 



546.10 due. After his discharge he called on 
the owners for his pay, but they, not being 
ready to pay, offered him their promissory 
note for the amount, payable in twenty 
days. This offer was made in the office of 
the counsel of the owners. He objected to 
receiving it and stated as a reason, his ap- 
prehension that it might put at hazard his 
right to proceed against the vessel. It was 
not stated ta him that it would or would not 
be a waiver of his lien on the ship. But h& 
was persuaded to take the note upon the rep- 
resentation that he would get his pay sooner 
on the note than he would by a libel against 
the ship. When he called for his pay at the 
matuilty of the note, the owners gave him 
in exchange for it an order on their counsel. 
That not being accepted, he returned it, and 
took back the note, and filed a libel against 
the ship. The note was brought into coiurt 
and offered to be surrendered. The defense 
was, that by consenting to take the note the 
lien was discharged. [Decree for libeUant.] 

Mr. Haines, for libellant. 

Mr. Bradford, for respondents. 

WARE, District Judge. It is not denied 
that the services, for which wages are claim- 
ed, have been performed, and that the bal- 
ance demanded by the libellant remains due 
and unpaid. The only question is, whether 
by consenting to take the promissory note of 
the owners for the sum due, he has or has 
not lost his right of proceeding against the 
vessel; notwithstanding the note is brought 
into court and offered to be surrendered to 
the makers. 

By the maritime law, the ship is hypothe- 
cated to the seamen for their wages, and so 
long as the debt remains due in the quality 
of wages, the lien against the vessel contin- 
ues in force. If the lien is lost, it must be 
because the acceptance of the note operated 
as payment or as a legal extinguishment of 
the claim for wages for which it was given. 
By the common law, a debt due on simple 
contract is not discharged by the creditor's 
accepting another obUgation of the same na- 
ture for the same consideration. Johnson v. 
Johnson, 11 Mass. 359. The new title is not 
considered as an extinguishment of the old 
debt, but is treated as a merely collateral 
and additional security. 

The same principle prevailed in the civil 
law. A creditor, by taking a new obligation 
for a debt, did not extinguish the old title. 
The original obligation remained in force, 
and the second was held to be merely an ac- 
cessory, which of course became extinct 
when the principal was satisfied. The new 
title was never held to supersede the orig- 
inal caiise of action, unless such was clearly 
proved to have been the intention of the 
parties. When this was the case, there was 
constituted what was technically called a no- 
vation. The old debt was transferred to the 
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now oi (ligation, and the original cause of ac- 
tion was extinguislied, and all the accessory 
and collateral securities attached to it were 
abandoned. 2 Warlcoenig, Jus Romannm 
Privatum,' S 52.5. By the constitution of Jus- 
tinian, a novation could never be infeiTed 
from presumptive evidence; it could stand 
only on the express agreement of the pai'- 
ties. Code 3. 42, 8; Inst. 3, 29, 3. The rig- 
or of this constitution has not been followed, 
generally, by those nations which have adopt- 
ed the Roman law as the basis of their ju- 
risprudence. A novation may be inferred 
from "circumstances, but they must be clear, 
lu'gent, and conclusive, such as leave no 
doubt of the intention of the parties. Gaill, 
I'raeticarum Obsorvatiouum, lib. 2, Ob. 30, 
§ 3; Yoet, Ad. Pand. 46, 2; 3 Yinnius, Comm. 
in Instit. hb. 3, 30, 3, § 7; 7 Toullier, Droit 
Civil, Xo. 276. 

This rule of jurisprudence, which equally 
prevails in the common law and civil law, 
is founded on this plain and reasonable prin- 
ciple, that no one ouglit, on slight circum- 
stances, to be presumed to renounce any of 
his rights. When a new secm-ity is taken for 
an ol<l debt, the natural and legal pro-=!nmp- 
tion i^, that it is taI:on as collateral, unless it 
is expressly agreed, or is clearly to be in- 
ferred from the circumstances, to have been 
the intention of the pax-ties to cancel and an- 
nul the original cause of action, and substi- 
tute the new tide in its place. 

If the present case is to be decided upon 
these principles, it is clear that the defense 
cannot prevail. It is manifest from the evi- 
<leiice, that the libellant did not actually con- 
sent to renounce his right of proceeding 
against the vessel, because he objected to 
taldng the note upon the very ground that it 
might endanger this right. 

It is true that, by the local law of this 
state, the acceptance of a negotiable seciu'ity 
for a pre-existing debt, by simple contract is 
Lienerally held to be payment, and an ex- 
tinguishment of the original cause of action. 
Thacher v. Dinsmore, o Mass. 299; Chapman 
v. Durant, 10 Mass. 47; Whitcomb v. Wil- 
liams. 4 Pick. 22S; Wood v. Bodwell, 12 Pick. 
268, 270; Yarner y. Nobleborough, 2 Greenl. 
121; Descadillas v. Harris, 8 Greenl. 29S. 
The reason assigned for this departure from 
the principles of the common law is, that the 
debtor might otherwise be put to inconven- 
ience, and possibly be compelled to pay the 
debt twice, as he could not successfully de- 
fend himself against an action on the note 
in the hands of an innocent indorsee, by 
showing that the debt for which it was giv- 
en, had been otherwise satisfied. The law, 
therefore, raises a presumption against the 
creditor, who has taken such security, that 
he has renounced his right of action on the 
original contract. This, however, is only a 
presumption, which may be overcome by 
proof to the contrary; but the bm-den of 
proving this is thrown on the creditor. Ma- 



neely v. McGee, G Mass. 143; Johnson v. 
Johnson, 11 Mass. 359. This is not only an 
innovation on the common law; it is also a 
departm'e from the general law merchant. 
That puts upon the debtor the burden of 
proving that the note was intended by the 
parties as a satisfaction of the debt, lloades 
Y. Barnes, 1 Burrows, 9; Sheehy v. Mande- 
Yille, 6 Cranch, [10 U. S.] 253; Clark v. 
Young, 1 Cranch. [5 U. S.] 181; Brake v. 
Mitchell, 3 East, 251; Peter v. Beverly, 10 
Pet. [35 U. S.] 5G7, 5GS; "\^'allace v. Agry, 
[Case No. 17,096.] Like the common and 
civil law, it adheres to the natm-al presumiJ- 
tion, that when two securities are given for 
the same debt, both titles are intended to be 
valid and binding until the contrary is 
proved, though but one satisfaction can be 
demanded. 

Admittinir. then, that this case is to be gov- 
erned by the local law, it is still, on the 
most rigorous interpretation of the rule, nu 
open CLuestion upon the evidence, whether th<' 
note was received in satisfaction of the 
wages, or not. The te.vtimony on this point 
is not of a veiT conclusive character. Tlie 
libellant consented to take the note, on the 
assurance that he would obtain his money on 
the note sooner than he could get it by a libel 
against the vessel. And he took it with an 
uncertainty- in his own mind, whether he 
wotdd thereby lose his remedy against the 
ves'sel. That uncertainty was not removed 
by the owners, althougli it is numlfest that 
thej- acted imder the impression that sucli 
would be the effect, and the bnsin< ss wa ^ 
transacted in the presence anl vndi»r the ad- 
vice of their counsel. It may be conceded, 
that if this had been a ti'ansaction between 
merchant and merchant, the presumption of 
the local law ought, upon this evidence, to 
prevail. They would be dealing on equal 
terms, and neither party would be under any 
obligation to communicate what both are pre- 
sumed to know; for, ordinarily, every man 
is presumed to know the legal conseiiuences 
of his own acts. But this was between the 
merchant owners and a seaman. In the ad- 
miralty, seamen are always treated as a 
favored class of suitors, and entitled to a 
large and liberal protection as being, in a 
qualified sense, the wards of the court. From 
their open and unsuspicious character, their 
inexperience in business, as ivell as their usu- 
al state of destitution and notorious improvi- 
dence, they are extremely liable to be over- 
reached, by the superior knowledge and fore- 
sight of those with whom thej- deal, and 
drawn into unequal bargains. And especially 
does their poverty, with their habitual reck- 
lessness of the future, place them in a state 
of dependence, which subjects them very 
much to the power and influence of their em- 
ployers. They in all respects stand on un- 
equal ground, with unequal advantages, in 
treating with the merchant OA^-ners, a class 
of men, who, by their education, habits, and 
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course of life, are as remarkable for their 
shrewdness and quick perception of their in- 
terest, and the systematic steadiness with 
which it is pux'sued, as seamen are for the re- 
verse. A court of admiralty will, therefore, 
interpose to prot-ect them from the conse- 
<Luences of their own heedlessness and igno- 
rance, upon tlie same principles that courts 
of equity protect, against their improvident 
bargains, young Iieirs dealing with their ex- 
pectancies, or wards and cestui que trusts 
dealing with tlieir guardians and trustees. It 
habitually looks with jealousy upon the con- 
tracts and dealings of owners with them, 
when there is any departm*e from the ordi- 
nary terms of the contract, or the usual 
com'se of dealing; and if it appears that from 
their imprbvidence or necessities, they have 
been induced to waive any of their rights, 
without an adequate compensation, the court 
will set aside the most express stipulations as 
inequitable. The Juliana, 2 Dod. 504. Har- 
den V. Gorden,. [Case No. 6,047;] The Mi- 
nerva, 1 Hagg. Adm. 355; Brown v. Lidl, 
[Case No. 2,018;] 3 Kent, Comm. 193. 

Upon these principles, how stands the de- 
fense of this cause? The libellant was per- 
suaded to accept for his wages a promissory 
note, on the representation that he would 
thereby obtain the money without the ex- 
pense and trouble of a suit, and sooner than 
he could get it by a libel against the vessel; 
and for these considerations the owners now 
contend that he renounced his lien on the 
ship, to which a seaman always looks as his 
best secm'ity. 

Now, in the first place, it is to be observed 
that the first part of this representation 
tm'ns out, as the present suit shows, to be a 
fajlm'e by a breach of contract, on the part 
of the owners themselves. The second part, 
to wit, that he would obtain his wages soon- 
er through the note than he could get them 
by a libel against the vessel, was untrue in 
point of fact, even on the supposition that 
the note had been paid at maturity. The 
note could not be demanded until after the 
expiration of twenty days. But a libel for 
wages, when the parties are all present and 
there is no defense, is never permitted to 
remain in this court for half that time. To 
a seaman, the delay is, in many eases, equiv- 
alent to the denial of justice. His daily 
bread is earned by his daily labor, and that 
is of course upon the water. He is xmfitted 
by Ms tastes and his habits for the common 
occupation of a laborer on land. It would 
be difBcult for him to find employment if he 
sought it, and not easy for him to perform 
the service, if the employment was found. 
He usually has not the means to pay his ex- 
penses ashore for any length of time, and 
if he had, it would be better for him to aban^ 
don a moderate claim, than to await the dis- 
tant result of a suit, in its slow progress 
through the forms of the ordinary courts of 
justice. In all maritime countries, there- 
fore, seamen are privileged to go into their. 
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own peculiar courts, whose com*se and forms 
of proceedings, are adapted to the direct 
and guileless character of the- suitors, and 
the simplicity of their causes; where the 
proceedings are prompt, and justice is ad- 
ministered without delay. "Velo levato— sine 
strepitu forensi." Kurilc. Quaest. Illust. 
Quaest. 37, Locc. De Jure Jlar. hb. 3, c. 10. 
In the admiralty, causes for substraction of 
wages are always summary, without the pro- 
lix formalities and delays of plenary causes. 
The considerations, therefore, for which the 
libellant was induced to waive his lien on the 
vessel, if such be the legal effect of the act, 
have either failed in point of fact, or were 
founded in error and mistake. 

But fm'ther; he never did, in point of 
fact, consent to waive his remedy against 
the vessel. A doubt, it is true, arose in his 
mind, whether such might not be the legal 
consequence of his accepting Hie note, but 
unless this was the necessary result in law, 
he did not make it so by his consent. If, 
then, it is to be adjudged that the lien is 
lost, it must be simply by force of the pre- 
sumption of the local law, against the nile 
of the common law, and the general law 
merchant; and equally in opposition to the 
principles of the civil law and the natural 
presumptions arising out of the contract it- 
self. For when a creditor takes a new se- 
curity, the natm'al presumption is, that it is 
taken as subsidiary to the original obliga- 
tion, unless it be a securitj- of a higher na- 
tm'e. But in the present case, it was of an 
inferior natm'e, or rather, it was a renuncia- 
tion of the better part of his actual security, 
without any compensatory advantage. For 
the owners were equally .liable on the con- 
tract for wages, as upon the note, and for 
these also he had a remedy against the mas- 
ter and the vessel, in addition to the personal 
liability of the owners. 

It is not necessary for me to consider how 
far a comrt of common law would feel itself 
bound to enforce against a seaman in this 
case the rule of the local law. A com-t of ad- 
mu-alty, it is certain, will, in some cases, give 
a remedy where a coiu't of common law 
would not. By its constitution, it is required 
to decide ex aequo et bono, and its practice 
shows that it is not, in the administi-ation of 
justice, tied down to the dry, and sometimes 
harsh rules of the common law. Within the 
limits of its jmisdictiou, it acts upon the 
liberal and enlarged principles of a com-t of 
equity; and especially it does so in dealing 
with the contracts between seamen and ship- 
owners. Brown v. Lull, [supra;] The Mi- 
nerva, 1 Hagg. Adm. 347; The Fortitudo, 2 
Dod. 58, 72; The Bellona, [Case No. 4,406.] 
It goes as far in extending its protection to 
the weaker party in these cases, as a com^t 
of equity does in any case, unless it be where 
a party is strictly a ward of the court, and 
it acts in the character of a guardian. It ap- 
plies the same protective principles that a 
court of general equity jurisdiction does 
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where the parties stand to each other in 
fiduciary relations, as that of attorney and 
client, beneficiary and trustee, or principal 
aDd agent, and will not allow an owner to 
derive any benefit from a surprise he has 
practiced upon the inexperience or ignorance 
of a seaman, or an advantage he has taken 
of his necessities. 

In this view of the habits and the course 
of a court of admiralty, I do not feel myself 
authorized to say that the libellant, in taking 
the note, waived his privilege against the 
ship. He acted under a species of constraint. 
He was indigent, and needed prompt pay- 
ment. He was entitled to it without delay, 
and he consented to receive the note upon 
the assurance that it was his most expedi- 
tious mode of obtaining It. The most that 
can be said is, that it may have suspended 
his rights of suing out process until the note 
arrived at maturity, or until he surrendered 
it to the makers. To have given to the act 
the effect of a waiver of his privilege, and 
an extinction of the lien, it should in the 
first place have been distinctly stated to him 
that such would be the result; and as at 
present advised, my own opinion is, that the 
note should also have been accompanied with 
some other security, in addition to the per- 
sonal Uability of the owners, as an equivalent 
and a compensation for the discharge of the 
lien. 

This, it appears to me, is the judgment 
which the cotu^t is required to pronounce on 
this transaction; and my mind is fortified in 
this conclusion, by the judgment pronounced 
by the circuit court, in the case of Brown v. 
Lull, before referred to. The court there 
stated, with great clearness and force, the 
reasons for watching with jealousy any inno- 
vation upon the usual form of the mariners' 
contract, and the conclusion from the whole 
is, that "whenever any stipulation is found 
in the shipping articles, which derogates 
from the rights and privileges of seamen, 
courts of admiralty hold it void, as founded 
on imposition or an undue advantage taken 
of their necessities and ignorance and im- 
providence, unless two things concur;— first, 
that the nature and operation of the clause 
is fully explained to them; and secondly, 
that an additional compensation is allowed, 
entirely adequate to the new restriction and 
rules imposed upon them thereby." 

The same reasons of natural justice and 
public policy, upon which these principles 
are founded, apply, with equal force, to any 
adjustment or settlement of the wages after 
they are earned, by which they are not actu- 
ally paid. The wages, while they remain due 
in that quality, are a privileged debt; and a 
seaman ought not to be presumed to waive 
any privilege attached to his demand, unless 
the legal effect of the settlement is fully ex- 
plained to him at the time, and some ad- 
vantage or security is allowed in compensa- 
tion for that which he renounces. My opin- 
ion therefore is, that the lien is not lost. 
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The BETSY v. DUNCAN. 

[2 Wash. 0. 0. 272.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Seamex — M.vniNEES' Wages — Tejiporakt Ab- 
sence FROM Vessel. 

The seaman left the vessel at the Lazaretto, 
and after her an-ival at Philadelphia he went 
on board, and did worlv by order of the mate. 
The captain afterwards promised to pay him his 
wases. It did not appear that an enti-y of de- 
sertion at the Lazaretto was made in the log- 
book, and no good cause for the non-payment of 
the wages being shown, they were ordered to be 
paid. 

[Cited in The Sarah Jane, Case No. 12,348.] 

[Appeal from the disti'iet eoiu't of the Unit- 
ed States for the district of Pennsylvania. 

[In admiralty. Libel for seaman's wages 
by Duncan against the brig Betsy. A decree 
was entered for the libellant. Respondent 
appeals. Affirmed.] 

This was an appeal from the district court. 
The libel states, that the fibellant shipped 
on board of this brig at Liverpool in 1807, 
on a voyage from thence to Philadelphia, 
and thence to Hayti. On her arrival at 
Philadelphia, the crew were all dischax'ged, 
and the voyage changed. The libellant went 
into another vessel to Port-au-Prince, where 
the Betsy afterwards arrived, and the cap- 
tain of her seized the libellant, and obliged 
him to serve on board the Betsy to Philadel- 
phia, where he was discharged. He claims 
sixty dollars for his wages from Port-au- 
Prince to Philadelphia. 

The captain, in his answer, admits the con- 
tract, but denies that he discharged the crew 
at Philadelphia, but stated that the libellant 
deserted her there; denies that the voyage 
was changed; admits that he seized the 
libellant in Hayti, and that he served as a 
common seaman back; but that at the Laza- 
retto he deserted the vessel and never re- 
tm-ned to her again. The desertion of the 
libellant at the Lazaretto, and that he never 
retm-ned there, is proved by Campbell, one of 
the mariners on the inward voyage. The 
pilot proves the desertion, and that he never 
heard of his return to the vessel; but he 
left her at the Lazaretto. William Brown, 
one of the mariners, states, that at the Laza- 
retto, the captain threw overboard the libel- 
iant's bed, &;c.; that he Avent on shore, and 
the vessel set sail and left him; at Philiid;4- 
phia he came on board, and did work, as or- 
dered by the mate, till discharged. William 
Raison, who was employed at Philadelphia tn 
discharging the vessel, proves, that the libel- 
lant came on board, and went to work by or- 
ders of the mate and captain; that the cap- 
tain promised to discharge him the next day, 
and to pay him his wages. 

^ [Originally publislied from the 5ISS. of Hon. 
Bushrod Washinston, Associate Justice of the 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Iilsq.] 
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WASHINGTON, Circuit Justice. It is tui- 
necessaiy to give any opinion, as to the orig- 
inal conti*act to go from Pliiladelpliia to 
Hayti, which, i)eiag prohibited by the laws of 
the United States, seems to be relied upon by 
the captain, as a reason for not paying the 
wages claimed by the libeUant. That con- 
tract was put an end to at Philadelphia, if 
the statement made by the libellant be true, 
and if not so, still it was not unlawful for 
the libeUant to enter on board this vessel at 
Hayti, as a mariner, on a voyage to Philadel- 
phia. The question is, did he forfeit his 
right to wages, by desertion, before the voy- 
age was finished? The affirinative of this 
fact is stated by one witness, positively, and 
another speaks only of his going on shore, 
but does not represent it as a desertion; nor 
does he know whether he returned again or 
not Two other witnesses prove that he 
came on board at Philadelphia, did work by 
orders of the mate, and one proves that the 
captain promised to pay him his wages. It 
does not appear that the captain made any 
entry on his log-book, that the libellant had 
deserted or left the vessel without leave; and 
as a good cause should be assigned and 
proved for not paying his wages, we must, 
upon the evidence in the cause, say that the 
libellant is entitled to recover them. 

The sentence below must be afOrmed, and 
the clerk is to ascertain tlie wages due, con- 
formably to the agreement of the parties. 
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Case No. 1,368. 

BETTES V. DANA. 

[2 Sumn. 383.] '■ 

Circuit Court, D. Massachusetts. May Term, 
1836. 

Equity — ^BilIi op Revivor — ^Pabties. 

1. Upon = a bill of revivor, the sole questions 
before the court are, the competency of the par- 
ties, and the correctness of the frame of the bill 
to revive. 

2. General objections to the original bill, 
grounded on its not showing a proper case for 
the interference of a court of equi^, should be 
reserved till after the revivor of the bill. 

3. The administratrix of the defendant, in the 
original bill, and his infant son and sole heir, 
are proper parties against whom a bill of re- 
vivor may be exhibited. 

In equity. Bill by Caroline M. Bettes, a 
citizen of the state of Maine, [against Francis 
W. Dana, to quiet complainant's title to cer- 
tain lands. Upon the death of defendant, 

^ [Reported by Hon. Charles Sumner.] 



complainant exhibited a bill of revivor 
against Ann F. Dana and Charles P. Dana. 
Heard on demurrer to the bili of revivor. 
Bin revived. Heard also on a general de- 
murrer to the bill. Demurrer sustained in 
part] 

The bill stated, that on November 8th, 
1833, Henry H. Fuller was seized in fee of a 
certain piece of land in Boston, subject to a 
mortgage made by said FuHer to Francis W. 
Dana, for §10,000; and to Samuel H. Mann, 
for $3,000; that Fuller conveyed the land in 
question to Mann, subject to the foregoing 
mortgages; that the said Dana, the present 
defendant, encouraged and advised Mann to 
make the purchase, and assured him that the 
title of Fuller was good, and clear of all in- 
cumbrances, except the mortgage to Dana, 
and fraudulently concealed from Mann cer- 
tain attachments made by him, the said 
Dana, upon the estate; that Mann was 
wholly ignorant of these attachments, and 
afterwards paid to Dana the sum of ?10,000 
due on mortgage; that, February 26th, 1834, 
in consideration of §8,250, he conveyed the 
northerly half of the land to WiUiam Hil- 
liard, who subsequently conveyed his interest 
to Charles C. Littie; that HiUiard and Littie, 
at the time of their respective purchases, 
were wholly ignorant of the attachments by 
Dana; that Littie. May 8th, 1835, conveyed 
the said land to the complainant, to secmre 
a note for §7,293 49, who thereupon became 
seized thereof in fee and in mortgage; that 
the said note and mortgage remain to this 
day unsatisfied; and that the complainant, 
at the time of the conveyance to her by Lit- 
tie, was ignorant of the attachments .made by 
Dana. The bill fiurther stated the attach- 
ments by Dana, and the final execution and 
levies upon the land; but that the said Dana 
knowing that he had no valid titie, having 
received formal possession, immediately left 
the land, and hath not since entered; but he 
still persists in asserting a titie under the 
levies, whereby the complainant's title is, 
in the opinion of many persons, rendered 
doubtful, and she is prevented from disposing 
of her said mortgage for a full price, and 
raising the money secured thereby. That 
Dana declines to try his titie by a suit at law, 
and the complainant cannot sue, because the 
said Dana is not in possession of the prem- 
ises, and because without tiie aid of a court 
of equity she may be unable to prove the al- 
leged frauds. The bill concludes with a 
prayer, that the said Dana may be restrained 
by injunction from conveying the said prem- 
ises; that the said levies may be declared 
fraudulent and void as to the complainant; 
that the said Dana may be compelled to 
release to the complainant, or to the said 
Littie, all his claim to the said land, and 
all his titie acquired by the said levies, with 
warranty against all claiming under him; 
also, that the complainant may be quieted 
in her title, and for further rehef. 
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Before the coming in ot an answer, Francis 
W. Dana, tlie defendant, died, leaving a 
widow, Ann P. Dana, wlio was appointed 
administratrix, and one cliild, Giiarles P. 
Dana, an infant and sole heir. Against these 
persons a bill of revivor was exhibited, 
whei-ein it was alleged, that the said Ann 
was bound to admit assets, or exliibit an 
account of the estate and the disposition 
tiler oof, and praying that the said Ann and 
Charles might show cause, why the suit 
should not be revived, and they be held to an- 
swer the original bill. 

A demurrer was now put in to the bill 
of revivor by tlic said Ann F. Dana and 
Cliarles F. Dana, the latter appearing by 
his guardian, ad litem, Samuel Dana, duly 
appointed by the court. The causes as- 
•signed for tlie demurrer w^ere: 1st. that 
the bill did not open any case for discov- 
ery or relief; and did not show, that any 
discovery can be made by the present de- 
fendants, which can be available to the com- 
plainant; 2d. that the complainant has shown 
no title or interest in the subject-matter of 
the suit, which gives her any right to the dis- 
covery or relief prayed for, nor any damage 
sustained by reason of tJie matter complained 
of; 3d. that Charles O. Little should have 
been a party to the bill, and that the said 
Little, acvording to the statement of the bill, 
and not the complainant, has such title in 
the lands aforesaid as would entitle him to 
tlie reUef prayed for; 4th. that there is an 
adequate remedy at law; concluding with the 
general allegation of other good causes. 

The cause was shortly argued on the de- 
nuu-rer by Dexter and Gardiner for the de- 
fendants, and by Fletcher for the plaintiff. 

STORY, Cu'cuit Justice. It seems to me 
clear, that the demurrer must be overruled. 
The causes assigned for the demurrer, though 
in form addressed to the bill of revivor, are 
all in fact addressed to the. original bill. 
Nothing can be more clear, than, that upon 
a bill to revive, the sole questions before the 
court are the competency of the parties, and 
the correctness of the frame of the bill to 
revive. The present demm-rer admits that 
Ann P. Dana is the administratrix of Francis 
W. Dana, the original defendant, and that 
Charles F. Dana is the infant son and sole 
hinv oi tlie deceased. The bill is proper 
ag,un><t each of them, for they are both prop- 
ei" i)arties to meet the exigeuey of the orig- 
inal bill. The objections now raised on the 
demurrer, if they can be raised at all, ai'e 
properly matters to be objected to in the 
frame of the oiiginal bill after it is revived. 
T will not enter upon any decision of them 
in this interlocutory proceeding, although I 
confess, that, supposing the allegations of 
the bill to be true, there can be little doubt, 
that the bill in its substance, however de- 
fective in its form, contains suttiuient matter 



to sustain the jui-isdiction of this court as a 
com-t of equity. Whether Charles C. Little 
ought to be a party, I do not decide, because 
it is not proper in the present stage of the 
cause; though it is difficult to see, upon the 
actual frame of the bill, what decree is, or 
can be sought against him. 

Let an order be entered, that the bill do 
stand revived; and that the administrati-ix, 
and the infant do answer the bill, as they 
shall be advised. A guardian ad litem has, 
I believe, been appointed for the infant. 

After the revivor, a general demurrer was 
put in to the priginal bill, containing, in sub- 
stance, the same causes, which had been 
originally assigned against the bill of revivor; 
and they were again spoken to by the same 
counsel on each side. 

STORY, Circuit Justice. Upon farther con- 
sideration I am well satisfied, that the case 
stated in the bill is sufficient to sustain the 
jurisdiction of the com-t, and properly cog- 
nizable and remedial in equity. I have, 
therefore, no difficulty in overruling the de- 
murrer, as to all the causes assigned in it, 
except that, as to the want of parties. It 
appears to me, that, upon the frame of the 
biU, Charles C Little is a necessary partj-, 
he having a subsisting interest in the estate, 
as the immediate mortgagor, from whom the 
plaintiff derives her title -as mortgagee, and 
having an equal interest with the plaintiff, 
to litigate the validity of the attachment 
made by the intestate, Dana. The demurrer, 
therefore, must be allowed, so far as it in- 
sists upon Charles C. Little being a pai-tj', 
and overruled as to the other causes. 
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Case 'No. 1,369. 

BETTINGER v. RIDGWAY. 

[4 Craneh, C. C. 340.] ' 

Circuit Court, District of Columbia. Xov. 
Term, 1S33. 

Courts — Djstkict of Coi.rMBiA— Jc&ticc of run 
PcACt:. 
In the administrntion of the estate of a de- 
ceased person, in Washington county, D. C, a 
judgment of a justice of the peace is not on a 
par witli the judgments of a court of reeonl; 
and is not entitled to priority of payment out of 
the assets. 

This was an appeal from the orphans' coiu-t 
for the coimty of Washington, which had 
decided that the judgment of a justice of the 
peace is entitled to priority of payment, and 
is upon a par with the judgments of a coiu't 
of record. 

By the ilaiyland law of 179S, e. 101, subc. 

^ [Reported by Hon. 'William Craneh, Chief 
Judge.] 
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8, § 17, [2 Maxcy's Laws Md. 478,] "judg- 
ments and deei'ees against deceased shall bo 
AVliollj^ discharged before any part of othei- 
claims, * * * But no executor or admin- 
istrator shall be bound to discover what 
.ludgments have been passed against the de- 
cpused, unless in the high court of chancery 
or the general court of the shu'e, or the court 
of the county where the deceased last re- 
sided." Id. c. 101, subc. 9, § 1: "The Touch- 
er, or proof, of a judgment or decree, shall 
be a short copy thereof, under seal, attested 
by the clerk or register of the coxu't where 
it was obtained, who" shall certify that there 
is no entry or proceeding in the court to show 
that the said judgment or decree hath been 
satisfied." 

The difficulty which an administraltor must 
have in ascertaining what judgments have 
been rendered before justices of the peace, 
(of which there is no • record, technically 
speaking,) and of which, the justices in 
Maryland, in 1798, did not keep dockets, 
so as to avoid a devastavit, and such judg- 
ments being only prima facie evidence of 
debt, liable to be disputed upon the plea of 
nil debit, affords strong ground to believe 
that the legislature did not contemplate such 
judgments when they were passing the tes- 
tamentary act of 1798. This belief is cor- 
roborated by the nature of the voucher which 
the plaintiff must produce to the orphans' 
court, and- which it is impossible to procure 
of a justice's judgment. 

For these reasons, TEDS COURT is of opin- 
ion (nem. con.) that the sentence of the or- 
phans* coini; should be reversed. 



Case K-o. 1,370. 

BETTON V. VALENTINE. 

[1 Curt. 168.] "■ 

Circuit Court, D. Rhode Island. June Term, 

1S52. 

Insolvesct — Rhode Isi-axd Law — Assignee cn- 
DER Law op Another State— Power to Avoid 

CONVET.KXCE. 

The assignee of an insolvent debtor, appointed 
under the laws of the state of JIassaehusetts. 
does not so far represent creditors in the state of 
Rhode Island as to be able to avoid a convey- 
ance of personal property in the latter state, 
good as against the insolvent, but invalid as 
against creditors, by the law of Rhode Island. 
[Cited in Booth v. Clark, 17 How. (58 U. S.) 
337; Re Bugbee, Case No. 2,115; Young 
V. Ridenbaugh. Id. 18,173; Olney v. Tanner, 
10 Fed. 104; Re Werner, Case No. 17,416.] 

[At law. Action of trover by George C. 
Betton, assignee in insolvency of Macy, 
against David ^L Valentine. Verdict was 
given for defendant.] This was a motion 
by the plaintiff for a new trial, [Motion 
overruled, and judgment for defendant] 

The facts appear in the opinion of the court. 

^ [Reported by Kon. B. R. Curtis, Circuit Jus- 
tice.] 



Mr. Betton, pro se. 

Mr. Jenckes, for defendant. 

CURTIS, Circuit Justice. The plaintiff 
brought an action of trover against the de- 
fendant, to recover damages for the conver- 
sion of a quantity of merchandise in a shop 
in the city of Providence. He proved that 
the goods had belonged to one Macy, who, 
on his own petition, was decreed to be an 
insolvent debtor, under the laws of the state 
of Massachusetts, and that the plaintiff, hav- 
ing been duly appointed his assignee, the 
commissioner of insolvency, having jurisdic- 
tion of the matter under the laws of that 
state, porsuant to the authority confeiTed 
upon him by those laws, conveyed to the 
plaintiff, as assignee for the benefit of cred- 
itors, all the estate, both real and personal, 
of the insolvent. On tlie part of tlie defend- 
ant it appeared that at the time when the 
plaintiff demanded the goods, he was in pos- 
session of them, claiming imder a mortgage 
made in the city of Providence, by Macy, 
before filrilg his petition for the benefits of 
the insolvent law, to a trustee, conditioned 
for the secm'ity of three several debts, al- 
leged to be due to the defendant and two 
other persons. The plaintiff aveiTed tliis 
mortgage was fraudtilent as against credit- 
ors, and so, invalid as against him, and the 
first question is, whether the plaintiff, as 
assignee in insolvency under the laws of Mas- 
sachusetts, has such a title to these goods in 
Rhode Island, as will enable him to avoid a 
conveyance fraudulent as against creditoi-s, 
and thus maintain this action. 

It is a question of much interest and of 
more than ordinary importance. In the ab- 
sence of a bankrupt law of the United States, 
many of the states have enacted insolvent 
laws for their own citizens, and the effect of 
those laws upon the property of the insol- 
vents in other states is of much moraent. 

The 13 Eiiz. e. 5, has been re-enacted by 
the legislature of Rhode Island, almost in 
the veiy words of that statute. Dig. 222. 
By force of this statute a conveyance of 
goods, made with intent to delay, hinder, or 
defraud creditors, is declared void as against 
those who, by such conveyance, might be hin- 
dered, delayed, or defrauded; that is, void 
as against creditors. As between the parties, 
the conveyance is valid, and effectual to 
pass the property. It is only as the repre- 
sentative of creditors, and by virtue of their 
rights, that the plaintiff can avoid this deed, 
and the question is, whether, in the state of 
Rhode Island, and in respect to personal 
property within that state, the plaintiff does 
thus represent creditors, and is clothed with 
their rights, so as to be able to avoid a deed, 
for a fraud on the creditors of the insolvent 
debtor. 

This is a trial at the common law, and the 
rules of decision in this court are the laws of 
the state of Rhode Island, there being noth- 
ing in the constitution, treaties, or statutes 
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of the United States affecting the question; 
■which is therefore to he determined, here, 
upon the same principles as would govern 
the highest court of Rhode Island, sitting to 
administer tlie common and statute law of 
that state. Section 34 of the judiciary act 
[of September 24, 1789, (1 Stat. 92.)] 

I mention this, because it seemed to be as- 
sumed in argument, that this court might 
allow some greater effect to the laws of Mas- 
sachusetts, than a court of the state of Rhode 
Island could. But the only difference is, that 
this court is bound to take official notice and 
to have judicial knowledge of what the laws 
of Massachusetts are, while a com*t of the 
state must have such laws exhibited and 
proved to them; but, when shown, their 
effect upon this question, in one tribunal, 
should be precisely the same as in the other. 

I proceed, therefore, to examine this in- 
teresting question, first premising, that I am 
not aware that it has ever been touched up- 
on by the supreme com't of Rhode Island, or 
that there is any thing peculiar in the legis- 
lation or customary law of this state bearing 
upon it. It must therefore be discussed up- 
on those principles of general jurisprudence 
which may be found applicable to it. 

It is known that great diversities of opin- 
ion have existed and do still exist, respecting 
the effect to be allowed to assignments by 
force of foreign bankrupt and insolvent laws. 
On the one side, it is the settled law of Eng- 
land that the assignment of a bankrupt's 
effects, imder the banla-upt law of a for- 
eign country, passes all his movable property 
and debts to the assignees, whose title is 
recognized as paramount. Solomons v. Ross, 
1 H. Bl. 132, note; Ex parte Blakes, 1 Cox, 
Ch. 39S; Hunter v. Potts, 4 term R. 182; 
Sill V. Worswick, 1 H. Bl. 691-694; Phillips 
V. Himter, 2 H. Bl. 402; Quelin v. Moisson, 
1 Knapp, 265, note; Selkrig v. Davis, 2 Rose, 
291; Alivon v. Furnival, 1 Cromp. M. & R. 
277. 

This doctiine has been admitted to be' one 
of universal obligation, and maintained with 
much learning and ability by Hon. Chancel- 
lor Kent, in Holmes v. Remsen, 4 Johns. 
Ch. 485. But at a later period, and after a 
wide survey of the decisions, he says, "The 
weight of American authority is decidedly 
the other way, and it may now be considered 
as part of the settled jurisprudence of this 
country, that personal property, as against 
creditors, has locality, and the lex loci rei 
sitae prevails over the law of the domicil 
with regard to the rule of preferences in the 
case of insolvent's estates." 2 Kent, Comm. 
406. 

An elaborate examination of the American 
decisions on tlais subject is not necessary; 
but it will be useful to show how far they 
have advanced in the direction of the ques- 
tion now to be determined, and to ascertain 
what principles they have settled. They 
have involved the rights of creditors, seeking 
payment by means of remedies afforded lege 



rei sitae, in conflict with the rights of the 
foreign assignees; and their general result 
may be stated to be, that the assignee, under 
a foreign system of bankrupt law, takes no 
title, which can prevail against the remedies 
afforded to creditors of the bankrupt, by the 
law of the place where the property or the 
chose in action of the bankrupt is attached, 
or levied on. The cases of Blake v. "Wil- 
liams, 6 Pick. 286; Milne v. Moreton, 6 
Bin. 353; Saunders v. Williams, 5 N. H. 
213; Lord v. The Watchman, [Case No. 17,- 
251;] Abraham v. Plestoro, 3 Wend. 538, 
contain elaborate descriptions of the princi- 
ples and authorities bearing on that question. 

In arriving at this result some courts have 
gone fm-ther than others in respect to the 
effect to be allowed to such an assignment 
Some have rested upon the ground that the 
creditors who are citizens of their own states 
cannot be deprived of the remedies secured 
to them by their own laws; that the comity 
of nations does not require what is so incon- 
sistent with the interest and policy of an- 
other state. Merrick's Estate, 2 Ashm. 485, 
5 Watts & S. 20; Lowry v. Hall, 2 Watts & 
S. 129; MuUiken v. Aughinbaugh, 1 Peun. & 
W. 117. This class of cases, while it post- 
pones the rights of foreign assignees to those 
of domestic creditors seeldng the benefit of 
their own laws, admits that such assignees 
have a title. By some extension of the same 
docti'ine it is made applicable in behalf of 
foreigners suing in the courts of the state, as 
in the case of Abraham v. Plestoro, 3 Wend. 
538, while other com'ts, and among them the 
supreme court of the United States, have as- 
serted the broad doctrine that a foreign in- 
voluntary assignment cannot pass the prop- 
erty which is not of the countiy in which 
such bankrupt law prevails. Thus Mr. Chief 
Justice Marshall, delivering the opinion of 
the court in Harrison v. Sterry, 5 Cranch, [9 
U. S.] 302, says: "As the bankrupt law of a 
foreign country is incapable of operating a 
legal transfer of property in the United 
States, the remaining two-thirds of the funds 
are liable to the attaching creditors, accord- 
ing to the legal preference obtained by their 
attachments." And although the court were 
here only examining the point as between tho 
assignee and attaching creditors, yet the 
ground on which the rights of the latter are 
vested, is a denial of aU operation of the 
bankrupt law of England to pass property in 
the United States. See, also, Ogden v. Saun- 
ders, 12 Wheat [25 U. S.] 262, 363, 364. 

Having thus ascertained the doctrines of 
the American com'ts, it will be useful to 
consider what principles are maintained by 
the English com'ts as essential to the title 
of a foreign assignee, and how far those prin- 
ciples are admitted in oTur jurisprudence. 
Such an examination will lead at once to a 
determination of the question at bar. 

The main principles upon which the Eng- 
lish courts rest these titles are — 

First. That principle of general jurispni- 
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dence, that personal property is deemed, by 
fiction of law, to be situated in the country 
in which the banlirupt has his dorpicil, and 
to follow the person of the owner. The ap- 
plication of this rule to the title of assignees 
in bankruptcy, is necessarily denied by the 
American cases, for if admitted, it makes 
the title of the assignee paramount to all 
rights of a'editors. Every case, therefore, 
in which the right of an attaching creditor 
has been maintained is inconsistent with the 
application of this principle to such titles. 

Second. The owner has a disposing power 
over his own property, wherever it may be 
silnated, and the assignment of a banla-upt's 
efEects may be considered as his own act, as 
it is in the execution of laws by which he is 
bound, and he voluntarily committed the act, 
which authorized the maldng of it. Goodwin 
V. Jones, 3 Mass. 517; 1 H. Bl. 43T-439, note; 
S Bast, 314,. 316, note. 

If this position is admitted to be sound, it 
only places the assignee in bankruptcy iu 
the same condition as an assignee under a 
voluntary assignment by the debtor. It re- 
fers tlie creation of the title to the disposing 
power of the owner, and consequently admits 
that no title passes which the owner cpuld 
not convey. This, I understand, to be the 
extent of the English doctrine". Thus, in the 
leading case of Phillips v. Hunter, 2 H. Bl. 
402, 403, the cornrt say: "It is a proposition 
not to be disputed, that, previous to the 
bankruptcy, the bankrupts themselves might 
have transferred this property, though 
abroad, as absolutely as if it had been in 
their own tangible possession in this country; 
and it seems that the assignees, under their 
commission, were entitled, by the operation 
of law, to do with it after the bankruptcy, 
what the bankrupts themselves might have 
^one." So in Hunter v. Potts, 4 Term E. 
102, the com't said: "The only question is 
whether the property in that island passed 
by the assignment, in the same manner as. 
if the bankriipt had assigned it by his own 
voluntary act And that it did so pass can- 
not be doubted, imless there was some posi- 
tive law of that country to prevent it." See, 
also, Sill V. Worswick, 1 H. Bl. 690, 691; 
Holmes v. Remsen, 4 Johns. Ch. 470. 

It is as the representative of the bankrupt, 
as possessing his title, under a transfer from 
him by virtue of his disposing power, that 
the title of the foreign assignee has been 
maintained. As the representative of crcd- 
ilors merely, as clothed with their peculiar 
rights, I am not aware that any court, with 
an exception presently to be noticed, has ever 
recognized a foreign assignee in banla-uptcy 
or insolvency; and there seem to me to be 
insuperable difficulties in the way of doing 
so. Standing merely as the representative 
of creditors, appointed under the law of a 
foreign state, upon what principle of inter- 
national jurisprudence is he to be distin- 
guished fi:om a foreign administrator, whose 
title is acknowledged nowhere, under the 



common law? He derives his authority from 
no principle of general jm^isprudence, as he 
does when considered as representing the 
owner under the jus disponendi, but solely 
from the operation of a foreign local law, 
which not merely clothes him with the rights 
of creditors, but creates and regulates those 
rights. 

Systems of bankrupt and insolvent law 
necessarily define the rights and powers of 
the assignee as against all third persons, and 
generally contain many provisions which, 
though deemed necessary to the policy of the 
system, are in themselves arbitrary, and find 
no place in general jurisprudence. Payments 
and transfers made by the bankrupt, or in- 
solvent, within certain periods of time, or 
with certain intents, are declared void; and 
the title of the assignee dates from some act 
of tlie bankrupt, or of a public officer. These 
are rights in behalf of creditors, and as 
their representative, with which the assignee 
is clothed by the law under which he is ap- 
pointed. They can have no place in .any 
other system of law, and an attempt to en- 
force tiiem in a foreign country would be 
universally allowed to be futile. . But with 
what propriety can a foreign assigpee be 
admitted to stand as the 'representative of 
creditors, when he is not allowed to bring 
with him the rights which really constitute 
that office, and for the enforcement of which 
he was appointed? And what consistency 
is there in holding that the foreign law can- 
not create or regulate the peculiar rights of 
creditors, which must depend solely on the 
law rei sitae, but that it may create an office 
and appoint a person to represent and en- 
force the rights which the law rei sitae, con- 
fers? That would be to prohibit the assignee 
from doing that which alone he was appoint- 
ed to do, and permit him to do that which 
he was not appointed to do. 

Such a result is inconsistent with soimd 
reason, and would be lilcely to be productive 
of no small confusion and inconvenience in 
practice. It is held in Massachusetts, Butler 
V. Hildreth, 5 Mete. 49, that an assignee may 
affirm a sale, fraudulent and void as to 
creditors; and if he has power to avoid 
such a sale, it would be difficult to main- 
tain that he has not also power to affirm it, 
and recover the consideration. Who is to 
be bound by such affirmance? Suppose he 
recovers the consideration from the fraudu- 
lent grantee, ai'e the creditors in Rhode Is- 
land precluded from avoiding the sale? If 
they are, then the statute law of Rhode Is- 
land, which in express terms gives them the 
right to avoid it, is superseded and silenced 
by tlie law of anotlier state. If they are not 
precluded, then it is clear the assignee does 
not represent them, and if not, how can he 
avoid the sale? 

Besides, a banlirupt or insolvent law, 
viewed as operating on the irights of credit- 
ors, is a system of remedy. It takes out of 
the hands of the creditors the ordinary reme- 
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dial processes, and suspends the ordinary 
rights, which by law belong to creditors, and 
substitutes, in their place, a nsAv and compre- 
hensive remedy designed for the common 
benefit of all. The rights with wiiich the 
assignee is clothed, as the representative of 
creditors, are to render tliis gi-eat and -com- 
mon remedy effectual. A law which gives 
the assignee power to represent the creditors 
is therefore, strictly, a law of remedy, and 
upon no sound principle can be permitted to 
operate beyond the territory subject to that 
law. 

In coming to the conclusion that a foreign 
assignee in bankruptcy or insolvency cannot 
so far represent creditors, as to avoid a 
ti-ansfer good as against the insolvent and 
his representatives, but invalid as against 
creditors by the law of the place where the 
transfer was made and the property situated, 
I sliould have felt very little difficulty, if it 
were not for the decision of a highly respect- 
able com't, in the case of Hooper v. Tucker- 
man, 3 Sandf. 311. It was there decided 
that assignees, appointed under the laws of 
Massachusetts, as the plaintiff in tliis ease 
was, miglit maintain a bill to set aside a con- 
veyance made by the insolvents, and good 
as against them, but invalid as against cred- 
itors by tlie law of New York. The distinc- 
tion relied on by the com't, to take the ease 
out of tlie operation of previous decisions in 
the courts of that state, was, that the debt- 
ors were deemed to be insolvent, and their 
property went into the custody of the law, 
and assignees were appointed in consequence 
of a petition volimtarily filed by themselves. 
That there is any real difference, in point of 
legal principle, between filing a petition and 
doing any other act of bankruptcy, to 
which the law has attached the same conse- 
quences, it does not seem to me easy to per- 
ceive. It has already been stated that the 
English doctrine is, that the act of bank- 
ruptcy being voluntary, the property of the 
bankrupt must be deemed to p:iKs to the as- 
signee with tlie consent of the bankrupt. 
But however this may be, the banlcrupt's 
consent can be of no importance except in 
connection with liis jus disponendi, and as 
affecting the title which he is presumed to, or 
does, create. His act, whetlxer really volun- 
tary, or on?y presumed to be so, can affect no 
title good as against himself, nor create 
rights in creditors, nor confer upon a third 
person pov,-er to represent them. And, there- 
fore, I am unable to perceive the soundness 
of this distinction, or to concur in the opinion 
which seems to rest uijon it. 

While, therefore, X am not prepared to 
held that it is definitively settled by the su- 
preme court of the United Siates that a fox'- 
eign bankrupt or insolvent law can have no 
extraterritorial operation upon property, I 
am of opinion that the plaintiff in this case, 
merelj' as tlie representative of creditors, has 
no title, in Rhode Island, to property there 
of whicli the insolvent, before filing his peti- 



tion, made a transfer, good as against him- 
self, and invalid as against creditors, by the 
statute law of that state. 

The motion for a new trial is overruled, 
and there must be judgment on the verdict. 
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In re BETTS. 

[4 Dill. 93; ^ 15 N. B. R. 536; 7 Reporter, 522; 
4 Cent. Law J. 55S; 24 Pittsb. Law J. 195.] 

Circuit Court, E. D. Missouri. March Term, 
1877. 

BaXKKUI'TCV— HOMESTE.\D — JUKISDICTIOK OF THE 

Baxkudptcv Court — Statute of Fuauds. 

1. Where a sale is made, under deed of trust, 
of a bankrupt's property on which he resides, 
aud the proceeds are insuiiicient to satisfy the 
debt thereby secured, so that the right of Itome- 
stead is cut off, the banliruptcy court has juris- 
diction to order the bankrupt to deliver posses- 
sion_ of the property to the purchaser, without 
driving the latter to a suit in ejectment. 

2. In equity, a mortgage or deed of trust is 
only a lien ou the laud, and an agreement to 
extend the time of payment of a debt so secured 
is not within the statute of frauds, and need 
not, therefore, be in writing. 

[In bankruptcy. In the matter of Betts.] 
This was an appeal from a decision of the 
United States 'district court for the eastern 
district of Missouri, sustaining a demurrer to 
the banlirupt's answer to a petition of Calvin 
F. Bm-nes for an order on the bankrupt to 
deliver possession of certain property. [Ke- 
versed.] 

The facts are stated in the opinion of the 
court, orally pronounced, as given below. 

William R. Walker, for petitioner. 
M. Kinealy, for respondent. 

DILLON, Circuit Judge. The material facts 
in this case are briefly these: 

Some years ago, about the year ISTO, the 
banla-upt. Belts, purchased a house and lot 
,in this city, 2029 Olive street, of the peti- 
tioner, Calvin F. Bmnes, and secured a por- 
tion of the pm-chase money by deed of trust, 
with power of sale by a trustee, on default 
of payment. The interest was payable at the 
end of each period of six months. In 1876 
Betts was adjudicated a bankrupt, this mort- 
gage debt to Burnes remaining unpaid. 
Burnes came into the court ot bankruptcy, 
proved his debt as a secured claim, and after- 
wards applied to the distiiet court, without 
any express notice to the banlx'rupt. and on 
the record here, I may say, without any no- 
tice (as the demurrer admits the allegaiion of 
the bankrupt in this behalf) of hi^ intention 
to apply for an order permitting the trustee 
to sell the property; and such an order was 
passed by the district court. Thereupon the 
trustee advertised the property for sale under 
the deed of trust, and it was sold and pur- 
chased by the beneficiary, Burnes, for the 

* [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 7 Re- 
porter, 522, contains only a partial report.] 
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sum of five thousand, dollars. The sale was 
reported to the hankuuptey court; the as- 
signee being advised of it, and consenting to 
its confirmation, it was confirmed, and the 
trustee and assignee, hy the direction of the 
disti-ict com't, joined in executing a deed un- 
der the trustee's sale, to .the beneficiaiy, for 
the property. 

The property "was occupied by the defend- 
ant as a homestead. Afterwards, the de- 
fendant remaining in possession, and refus- 
ing to deliver possession to the pxu-chaser, 
Mr. Bumes, the latter filed his petition in the 
district court in the bankruptcy proceeding, 
setting forth the facts which I have stated, 
and asking that an order issue from that 
qom-t to the bankmpt to deUver the property 
to him, or to appear and show cause why he 
should not be thus ordered. ■ Thereupon, the 
order to show cause was served on the bank- 
rupt, and he appeared in the district court and 
filed an answer to the effect: First. Deny- 
ing the jurisdiction of the district court in 
the matter, alleging that this property was 
his homestead, and therefore it was exempt 
under the bankrupt act, [March 2, 1867, 14 
Stat. 517, c. 17G;] that this property was not 
an asset of the estate that passed to the 
assignee in bankruptcy, and that the dis- 
trict com-t as a' eom-t in bankruptcy had 
nothing to do with it, and had no power to 
make an order in respect of it. Second. 
The answer in substance is this: "1 exe- 
cuted my note payable with interest semi- 
annually, at the end of each six months; 
and that subsequently Mr. Burnes, the bene- 
ficiary, and myself made this arrangement, 
viz: Mr. Bumes says, 'If you will pay the 
interest in advance on this loan, I will 
agree to extend the principal of the debt 
that long,' and he agi-eed to it;" and then 
he alleges that he has paid the interest in 
advance on this debt, and had before this 
sale paid it in advance down to and be- 
yond the first day of November, 1877, 
whereby the principal sum or that debt was 
extended to that time, and therefore the 
debt was not due at the rime when the 
ti-ustee undertook to exercise the power of 
sale in this case. He does not allege that 
that agreement was in writing. 

The petitioner, Bm-nes, filed a demm-rer to 
that answer; and that demurrer was, pro 
forma, sustained by the district com't, and 
an order entered on the banlcnipt to sin-ren- 
der possession of the property to the peti- 
tioner, Burnes. 

From that order the bankrupt brings the 
case into the circuit com*t for revision. 

The first question is whether, in a ease 
like tills, the bankruptcy court has any ju- 
risdiction to make an order of this kind. 
If, as in many of the states— for example, 
the state of Kansas, and perhaps many oth- 
er states— the homestead law exempted the 
entire property occupied as a homestead 
from sale on execution, or from liability to 
pay the general debts, I should very much 
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Incline to think it would follow that the 
bankruptcy court would have nothing to do 
with it, because the banlcrupt law in that 
event exempts that property from all lia- 
bility to pay the debts; exempts it in ex- 
press terms from the property which passes 
by virtue of the assignment to the assignee; 
and I think I so held in one case in Kansas, 
to which counsel referred. 

But counsel agree that the homestead act 
in Missom-I is difCerent. There is not un- 
limited exemption of the homestead in this 
state, but there is exempt in the city of St. 
Louis a homestead not exceeding in value 
§3,000; so that, if this property had been 
worth $15,000, and the debt was $8,000, and 
It was sold for the sum of ?15,000, the first 
$8,000 would go to the mortgagee, the bank- 
rupt debtor would be entitled to the $3,000 
as homestead exemption, and the remainder 
would be a fund for the benefit of creditors. 

It is quite evident that here was an estate 
which came into the possession of the as- 
signee In bankruptcy. Now, how Is the 
bankruptcy com-t to pay the debtor unless 
the bankruptcy court can take possession? 
The effect of bankruptcy is In reality an ex- 
ecution for the benefit of ci-edltors generally. 
Unless the bankruptcy coiurt can take pos- 
session of that property and sell it, how can 
it be determined, except "by agreement of 
parties, whether there is anything in the 
homestead property which belongs to the 
general estate? 

I am of the opinion, therefore, that the 
banla-uptcy court had jm-isdiction to Inquire 
Into this matter, these parties having gone 
in thei-e, although Mr. Bm-nes may not have 
been obliged to go in and prove up his debt. 
He has contested the matter in the disti-ict 
court, and submitted to its jm-isdiction. The 
district court had power to take just such 
proceedings as it did in this matter; and 
having the power to order this sale, and the 
sale having been made and confirmed by it, 
I think, on reflection, the district com-t is 
not so shorn of power as to be unable to 
malce that jmisdiction effective; and if the 
banlanipt should refuse, on a proper sale be- 
ing made, to deliver possession, I think the 
com-t could order It, and would not be 
obliged to di'ive the pm-ehaser to an action 
of ejectment, or to a new suit. That ques- 
tion has heretofore been before me, and I 
had some doubt about it; but I beheve I de- 
cided it in the same way, and it came before 
Mr. Justice MILLBR, and it was stated by 
counsel and THEAT, Disti-ict Judge, that he 
ruled the point in the same way. 

Now, as to the next question: if, after this 
debt was created and the mortgage recorded, 
and the transaction consummated, at a dis- 
tinctly subsequent period, the parties agree, 
as is alleged in the answer that they did 
agree, to this effect, viz.: the creditor say- 
ing, "If you will pay me interest in advance 
I will extend the principal of the debt," and 
it was accordingly paid and he received the 
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money, under that agreement the debt -would 
be extended; but if the debt was not due at 
the time when this power of sale was eser- 
<;ised, nothing would pass by the sale. The 
power of sale must be strictly exercised, and 
unless it has arisen, nothing will pass by it 
The only point really argued before me in 
avoidance of this was, it ought to appear here 
In the answer of the bankrupt that this agree- 
ment was in writing, because, the counsel 
says, "Here is a deed of trust on real estate, 
and any agreement of that kind that has ref- 
erence to real estate is within the statute of 
frauds, and must be evidenced by writing." 
I know there is one good answer to that— 
perhaps two. That agi'eement is set up 
bei-e, and admitted by demurrer; but, wheth- 
er that is so or not, the view of the modern 
law is that a mortgage is, in realty— at least 
in the view of a court of equity— nothing but 
a lien; that the creditor here has nothing but 
■a lien on this property for the secmity of his 
debt; [the benefit of the estate is in the 
mortgagor.] ^^ The main thing here is the 
^ebt. 

I do not think it is necessary that an agree- 
ment to extend a debt should be in writing. 
If this was verbal, and the creditor received 
the interest in advance down to November, 
1877, this debt was not due. If it was not 
-due, the trustee had no power of sale, and 
the order of the district court that the trus- 
tee might sell, ma-de when the bankrupt had 
mo notice of it, would not conclude him. 

It is tnie for some purposes a banki'uptcy 
proceeding is a unit, and for some pm-poses 
XL bankrupt may be considered as always be- 
ing in com't; and, accordingly, the supreme 
court of the United States, in the case de- 
cided only a few days ago, on the point 
■as to the jui-isdiction of the district court, 
as well as on tlie point I am now con- 
sidering, in the case of Conro v. Crane, 
[94 TJ. S. 441,] say: "It must now be con- 
sidered as settled that appeals do not lie 
to this court from the decisions of the circuit 
<;ourts in the exercise of their supervisory 
Jurisdiction under the banla-upt law. At the 
present term, in Wis wall v. Campbell, [93 
U. S. 347,] we held that 'a proceeding in 
bankraptcy, from its commencement to its 
close, upon a final settlement of the estate, 
is but one suit The several motions made 
and acts done in the bankruptcy court in the 
progress of the cause are * * * but a part 
of the suit in bankruptcy, from which they 
cannot be separated.' And again: 'Every 
person submitting himself to the jurisdiction 
•of the bankruptcy court in the progress of 
the cause for the purpose of having his rights 
in the estate determined, makes Mmself a 
pai'ty to the suit and is bound by what is 
judicially determined in the legitimate course 
of the proceeding.' " 

In Sandusky v. First Nat. Bank, 23 WaU. 
190 U. S.] 293, the court decided: "Any order 

" [From 15 N. B. R. 536.] 



made in the progress of the cause may be 
subsequently set aside and vacated upon the 
proper showing made, provided rights ha-=-'B 
not become vested under it which wiU be 
disturbed by its vacation." In that case the 
assignee in bankruptcy sold certain property 
to one man, and the sale being reported to 
the district court it was confirmed; and 
when the assignee demanded the money, 
$40,000, the pm-chase price, the purchaser 
would not pay it He reported this fact to 
the district court and stated further, "Pax"- 
ties ofifer me $40,500 for this property;" and 
the district court said, "You may make a 
sale of it to them," and ordered the sale 
made and the property delivered to them. 
A month afterwards the fii'st purchaser went 
into the bankruptcy court, and asked an or- 
der to set aside the sale as against the 'per- 
sons in possession. The district com-t re- 
fused to do it An appeal was taken to tlie 
circuit court, or a petition for review filed. 
The circuit eom't reversed the order of the 
district court, and ordered the property to 
be given to the first purchaser, and the dis- 
trict couii; to pay the money to the second 
pm'chasers. That was the case which was 
taken to the supreme court of the United 
States, and it dismissed the case for want of 
jurisdiction, holding that the judgment of the 
circuit com't whether right or wrong, was 
conclusive, and that no appeal lay. 

This shows a case where there were two 
piu'chasers in the bankruptcy court contest- 
ing for the property, and that court allowed 
it to be contested in the bankruptcy proceed- 
ings, instead of remitting the parties to inde- 
pendent actions. That has a bearing, in re- 
lation to the first point, as to the jurisdiction 
of the court It has some bearing also on 
the question that may arise in reference to 
the second point I am of opinion, therefore, 
that the return to the order to show cause— so 
far as the second branch of that defence is 
concerned— assuming the facts to be true, as 
the demurrer admits, is a good ground of de- 
fence, and that the demurrer ought, as to 
that point, to have been oveiTuled. 

The question on going back wiU be: Should 
the district court, sitting as a court of bank- 
ruptcy, entertain this proceeding? I think it 
has jm-isdiction to do it, in its discretion; 
and if a traverse is made there— if it is de- 
nied any such agreement was made, and 
proofs have to be taken— then the district 
court, sitting in bankruptcy, may hear and 
determine that, or it may say, "we will leave 
the parties to their ordinary remedies." Be- 
cause, as we have seen, if the district court 
takes cognizance of the ease as part of the 
banki'uptcy proceedings, its action may be 
reviewed by the circuit court. But that is 
the end of it, no matter if the property may 
be worth a million of dollars; whereas, if the 
district com't drives the party to an ordinary 
suit, the appellate court is open. He can 
bring it in the federal court and if it amounts 
to more than $5,000, he can go through all 
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tlie stages of regular litigation to the su- 
preme court. 

Judgment below, whicli is understood to 
have been pro forma, is reversed, and pro- 
cess will issue to the district court to proceed 
in such manner as it may he advised. Re- 
versed. 
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BETTS V. DREW et al. 

[8 Am. Law Rec. 33S; 12 Ohi. Leg. News, 65.] 

Circuit Court, N. D. Illinois. Nov. Term, 1ST9. 

Mortgages — ^Transfer of Mortgaged Property 
— ^Tra'Xsfekee. 

1. Philpot, mortgagor of certain lands, con- 
veyed them to Drew. The deed recited that 
Drew "assumes and agrees to pay, as part of 
the purchase money therefor," the niortgage 
debt. Drew paid four annual installments of 
interest. In May, 1877, Jenkins, assignee of 
Philpot, executed to Drew a full release from 
any liability under the clause cited. Bill to 
foreclose was filed in November, 1877, asking 
for a deficiency dtecree against Drew. Held, 
that the assuming grantee of mortgaged lands 
is hable to the mortgagee, both in equity and at 
law. 

2. Semble, that the liability assumed cannot 
be released without the consent of the mortga-, 
gee, after his acceptance of the new debtor, 
and such acceptance may be presumed from the 
receipt of interest payments from the assum- 
ing grantee. 

iln equity. Bill by 0. Wyllys Betts, as 
trustee, against Charles W. Drew and others, 
to foreclose a mortgage. Decree for com- 
plainant] 

There was no formal opinion delivered in 
this case, but the conclusions reached by Mr. 
Justice HARLAN, are contained in a letter 
addressed by him to counsel, and from that 
letter we have extracted what is now given 
as the opinion. 

Mattocks & Mason, for complainant. 
Miller & Frost, for defendant Drew. 

HARLAN, Circuit Justice. Upon the con- 
trolling questions in the case, my conclusions 
are: 

1. In Noonan v. Lee, 2 Black, [67 U. S.] 509, 
and Orchai-d v. Hughes, 1 Wall. [68 V. S.] 
,77, it was held that a circuit court of the 
United States could not, in the absence of a 
rule of the supreme com"t authorizing it, ren- 
der a personal decree, in a foreclosure suit, 
against a mortgagor, for the balance of the 
mortgage debt remaining after exhaiisting 
the proceeds of the sale of the mortgaged 
premises. At the same term dm-ing which 
the decision in Orchard v. Hughes was an- 
nounced, the 92d rule in equity was adopted. 
That rule does not. In terms, restrict the 
complainant to a deficiency decree against 
the mortgagor. It provides, generally, that 
"in suits in equity for the foreclosure of 
mortgages * * * a decree may be ren- 
dered for any balance due to the complain- 
ant over and above the proceeds of the sale 
or sales." In foreclosing suits, the immediate 



grantee of the mortgagor, and, indeed, all 
subsequent grantees of the mortgaged prem- 
ises, are proper, if not always absolutely 
necessary, parties. If, on. a foreclosure suit, 
any defendant has become liable to the com- 
plainant for the mortgage debt, I am unable 
to perceive why a personal deficiency decree 
may not be taken against that defendant. If 
the purpose of the supreme court had been 
to resti'ict the complainant to the dea-ee 
against the mortgagor, that purpose, it seems 
to me, would have been declared in express 
words. The object of the rule was to avoid 
multiplicity of suits and circuity of action. 
That object is subserved by so consti-uing 
the rule as to autnorize, in all foreclosui-e 
suits, a personal decree against any defend- 
ant who has become liable to the complain- 
ant for the mortgage debt. 

2. Was not Drew personally liable to the 
holder of the morrgage debt? He accepted 
a conveyance of the mortgaged premises, 
subject to the trust deed and note, desmbed 
in the pleadings, "which said note, with all 
interest, the said Charles W. Drew assumes 
and agrees to pay as part of the purchase 
money therefor." Instead of Drew paying 
the entire purchase money to Philpot, and 
immediately tliereafter receiving from the 
latter a sum sufiicient to meet the mortgaged 
debt, the parties, in effect, stipulated that 
Drew's assumption and agreement to pay 
that debt should be equivalent to the pay- 
ment of an equal amount to Philpot as piu-- 
chase money due on his sale to Drew. It 
was, in effect, a deposit with Drew of money 
originally belonging to Philpot, to be paid 
over to the lattei-'s creditor; that is, to the 
holder of the mortgage debt Drew thus 
received money which, by agreement between 
Drew and Philpot, was set apart and appro- 
priated for the payment of a specific debt— 
the debt due to the mortgagee. I am sat- 
isfied that, both upon principle and author- 
ity, the holder of that mortgage debt could 
enforce Drew's liability to the mortgagee, 
either in an action at law, or by a personal 
deficiency dfecree in a suit for foreclosm'e. 

3. I am of opinioa that the release exe- 
cuted in May, 1877, by the assignee in bank- 
ruptcy of Philpot, is of no validity as against 
the claim of the complainant If the as- 
signee could, under any circumstances, le- 
gally execute such an instrument, he could 
only do so under the authority or by the 
direction of the court It does not appear 
that any such authority was conferred, or 
any such direction given. Long prior to 
May, 1877, the mortgagee was advised of 
Drew's assumption of, and agreement to 
pay, the mortgage debt That he approved 
and accepted the terms of that arrangement 
is shown by the fact that he collected from 
Drew the interest for the years 1873 to 1876 
inclusive. After such approval and accept- 
ance, it was not in the power of the as- 
signee, without the consent of the mort- 
gagee, to discharge Drew from responsibility 
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to the mortgagee for the mortgage debt. 
About this, however, there may be some 
question, and it is only necessary to say 
that the direction of the court was requisite 
to authorize the assignee to release Drew 
from responsibility upon his assumption and 
agreement to pay the mortgage debt. To 
release Drew in that respect was, in effect, 
to give away a portion of the assets of the 
bankrupt, without any consideration so far as 
the record shows. The assignee clearly 
transcended his authority. 

^ly desire has been to prepare an opinion, 
reviewing the authorities and discussing 
fully the interesting questions presented in 
this case. But my duties here seem to ren- 
der such a course impracticable, and I am 
compelled to restrict myself to a mere state- 
ment of the conclusion reached after a care- 
ful examination of the adjudged cases, in- 
eluding some not cited b5' counsel. 

Counsel will prepare, and have the clerk 
enter, a decree against Drew for the defi- 
ciency which exists after applying the pro- 
ceeds of sale of mortgaged premises, with 
costs, to complainants. In case counsel ean- 
not agree as to what decree should be en- 
tered, in view of what is herein said, the 
decree prepared may be sent to me. 
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BETTS v. FEAXCCLIX FIItE INS CO. 

[Taney, 171.] ^ 

Circuit Court, D. Maryland. Nov. Term, ISol. 

Fiuc IxscKVNCc — DcTY OF IxsrKr.D — Dei.ivkuy 
OF Puo()F$—FRArr>-— Mistake— Erroneous Af- 
fidavit — C4ooD Paith. 

1. In an action on a policy of insurance, 'to 
recover for a loss of goods, sustained by fire; 
held, that the plaintiff was not entitled to re- 
cover, if he designedly, and with a fraudulent 
intent, withheld or delayed to deliver to the de- 
fendant, the necessary information, invoices, 
documents and proofs, or any of them. 

2. Nor was he entitled to recover, if he was 
wilfully guilty of false swearing in his affida- 
vit furnished to the defendant, or presented the 
affidavit of any other jierson, oi" made any 
statement to the defendant, knowing it to be 
false. 

3. But that the omission to furnish the de- 
fendant with such information and documents, 
or delay in preseutins: them, or any of them, 
was no bar to the plaintiff's recovery, if such 
omission or delay were occasioned by loss of 
the papers, or by oversight, mistake or acci- 
dent, and without fraudulent intention. 

4. Nor was any error of fact contained in the 
plaintiff's affidavit, or in any other affidavit 
furuishuil by him, a bar to his recovery, if he 
acted in good faith, and believed the said affi- 
davits, or other papers, to be true, when he 
furnivhed them to the defendant. 

At law. This was an action instituted by 
the plaintiff [Royston Betts against the 
Franklin Fire Insurance Company of Phila- 
delphia] on a policy of insurance on goods, 
to recover for damages sustained by fire. 



^ [Reported by .Tames Mason Campbell, Esq., 
and here reprinted by permission.] 



The defendant's prayers, to which allusion 
is made in the instructions given by the 
court, are not to be found among the papers 
to the cause. [Judgment for plaintiff.] 

C. P. Mayer, J. Nelson, and W. J. Ward, 
for plaintiff. 

R. Johnson, St. George W. Teackle, Dob- 
bins & Talbott, for defendant. 

TANEY, Cu'cuit Justice. The first and sec- 
ond instructions prayed for, were admitted 
by the plaintiff to be correct, and were given 
to the jury. The third, fourth and fifth are 
refused, and the court instruct the jury— 

1. That the plaintiff is not entitled to re- 
cover, if he designedly, and with a fraudu- 
lent intent, withheld or delayed to deliver 
to the defendant, the information, invoices, 
documents and proofs, or any of them, men- 
tioned in the defendant's prayers. 

2. Nor is he entitled to recover, if he was 
wilfuUjr giiilty of false swearing In his afli- 
davit furnished to the defendant, or pre- 
sented the affidavit of any other person, or 
made any statement to the defendant, know- 
ing it to be false. 

3. But the omission to furnish the defend- 
ant with the information and documents 
above mentioned, or delay in presenting 
them, or any of them, is no bar to the plain- 
tiff's recovery, if the jury find that sxich oiyts- 
sion or delay was occasioned by the loss of 
the papers, and by oversight, mistake or ac- 
cident, and without any fraudulent intention. 

4. Nor is any error of fact contained in the 
plaintiff's affidavit, or in any other affidavit, 
furnished by him (if any such error is con- 
tained in them), any bar to the plaintiff's 
recoveiy, if he acted in good faith, and be- 
lieved the said affidavits, or other papers, to 
be true, when he furnished them to the de- 
fendant. 

Verdict and judgment for the plaintiff. 
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Case No. 1,374. 

BETTS et al. v. GOODWIN et al. 

[43 Hunt, ]Mer. Mag. (1S60,) 70.] 

District Court, S. D. New York. 

An^tiitALTY — Jurisdiction- Contract of Tow- 
age. 

[A towage contract, requiring the tow to ex- 
tend far enough out on the high seas to enable 
the vessel to clear the shore, is a maritime con- 
tract, and, as such, is within the jurisdiction of 
the federal court, although the service did not 
in fact extend beyond the district in which it 
originated.] 

[In admiralty. Libel by Benjamin F. Betts 
and others, owners of the C. Durant, against 
Eben Goodwin and others, for breach of a 
contract of towage. Decree for libellants.] 

Before BETTS, District Judge. 
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This was a cross action Med witb tbe pre- 
ceaing, [Croodwin v. The C. Dm-ant, Case No. 
5,552,] brought by the owners of the C. Du- 
rant to recover $30 for towing the vessel to 
sea. » 

HELD BY THE COURT: That ihe court 
has jurisdiction of the action. The terminus 
of the service in fact happened within the 
exterior boundaries of the state, but the con- 
tract was indefinite as to distance, and re- 
quired that the steamer should tow the bark 
far enough out on the high seas to enable 
her to clear herself from the shore, and Avas 
accordingly in principle not confined to a 
place within the state. Its meaning, as well 
-iis its terms, looked to placing the bark fully 
and effectually at sea. It was, therefore, a 
maritime contract. The merits of the con- 
troversy as to the damage to the bark were 
decided in the previous case. 

Decree, therefore, for libellants for $30, 
with interest from the commencement of the 
action, the day of the contract not having 
been proved. 



BETTY CAUTHOAUT, The, aiOODIE v.) 
See Case No. 9,742. 



Case 1^0, 1,375. 

BETTY V. DBNEALE. 

[2 Cranch, C. 0. 156.] ^ 

Circuit Court, District of Coluinbia. Nov. 
Term, ISIS. 

Slavery — Deeo op Manujiissios— Date. 
A deed of manumission, when acknowledged 
and recorded, relates to the time of its execu- 
tion. 

THE COURT (THRUSTON, Cu'cuit Judge, 
absent) decided that the deed of manumis- 
sion, in this case, when it was acknowl- 
edged and recorded according to law, related 
back to the time of its esecution. 



BEYAN^ CUNITOSD STATES v.) See Case 
No. 14,5SS. 

BBVANS, (MONTGOJMERY v.) See Case No. 
9,735. 

BBVANS. (UNITED STATES v.) See Case 
No. 14,589. 

Case IS'o. 1,376, 

BEVERLEY v. BE"\TSRLEY. 

[2 Cranch, O. C. 470.] ^ 

Circuit Court, District of Columbia. May- 
Term, 1S24. 

Negotiable Ixstuttmests— Demakd at Place op 
Patmext — Action' agaixst Makek. 

"When a place of payment is inserted in the 
body of a promissory note_, it is not necessary, 

^ pjeported by Hon. William Cranch, Chief 
Judge.] 



in an action by the payee against the maker, to 
prove a demand of payment at the place named 
in the note. 

At law. Debt upon a promissory note 
made l>y the defendant, [Peter R. Bevei-ley,] 
to the order of the plaintiff, [James B. Bev- 
erley,] for $150.33, at ninety days, dated at 
Alexandria, D. C, August 21, 1S22, payable 
in the Union Banlc of Georgetown. The dec- 
laration, which was in debt, after setting out 
the note, avers that the defendant did not, 
ninety days after the date of the note, pay 
to the order of the plaintiff, in the Union 
Bank of Georgetown, the. said sum of $150.33, 
wherein action accrued to the plaintiff to de- 
mand and have of the defendant the said 
sum of $150.33; yet, though often requested, 
the defendant hath not paid the same, nor 
any part of it to the plaintiff, etc., but re- 
fuses, etc., to the damage of the plaintiff, 
$100, etc. Judgment was confessed by the 
defendant, with leave to move the coin-t to 
strike it oxit. [Jlotion to strike out the judg- 
ment oveiTuled.] 

C. 0. Lee, for the defendant, now moved 
to strike it out, contending, that when a 
place of payment is inserted in the body of 
the note, a demand of payment at that place 
is necessary, in order to put the maker in 
default, and give the plaintiff a right of ac- 
tion. The declaration avers that the de- 
fendant promised to pay in the Union Bank, 
hut does not aver that payment was ever 
demanded in that bank, Poth. Obi. 139; 
Chit. Bills, (Am. Ed.) 321; Sanderson v. 
Bowes, 14 East, 500; Borrodaile v. Middle- 
ton, 2 Camp. 53; Bowes v. Howe, 5 Taimt. 
30, 35; Com. Dig. tit. "Condition," G. 9, pi. 
4; 1 Saund. 32; Morton v. Lamb, 7 Term 
R. 125; Roche v. Campbell, 3 Camp. 247; 
Nieholls v. Bowes, 2 Camp. 498; Fbden v. 
Sharp, 4 Johns. 183; Lang v. Brailsford, 1 
Bay, 222. 

Mr. Mason, conti*a. 

When shall the demand be made, at or in 
the bank? The plaintiff was not obliged to 
demand payment the moment the note was 
payable. He' may yet demand it there. If 
the plaintiff's cause of action does not accrue 
until the plaintiff* shall have so demanded 
payment, the statute of limitations has not 
yet begun to run upon this note. Judge 
Dade, in Vii'ginia, decided that such a de- 
mand was not necessary to charge the 
maker, who is liable everywhere, and at all 
times, within the time of limitation, 

THE COURT overruled Mr. Lee's motion, 
and refused to set aside the judgment. 



See Ruggles v. Patten, S Mass. 480; Herring 
V. Sanger, 3 Johns. Cas. 71; Woodbridge v. 
Brigham. 12 Mass. 403; Berkshire Bank v. 
Jones, 6 Mass, 524; 1 Saund. 33; Carter t. 
Ring, 3 Camp. 459; Capp v. Lancaster, Cro. 
Eliz, 548; Co. Litt. 210b; Com. Dig. tit. "Con- 
dition," G, 9. 
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Case No. 1,377. 

BEYBRLY v. DA^^TDSON COUNTY. 

[2 Flip. 507.] "■ 

Circuit Court, M. D. Tennessee. Oct. Term, 
1879. 

■Federal Courts— Suits Ixvolvixg I^•STKUMESTS 
NOT Negotiable by Law Merchant — Act of 
March 3, 1875. 

An instrument not a promissory note, not ne- 
gotiable by the law merchant, even if placed 
upon that footing by a local statute, is not with- 
in the exception of section 1, Act March 3, 
1875, [38 Stat. 470,] authorizing suits in the 
United States circuit courts by assignees of 
"promissory notes negotiable by the law mei*- 
chant," irrespectively of the citizenship of the 
assignors. 

At law. This was an act of assumpsit by 
[Robert D. Beverly] a citizen of Vii'ginia, as 
the indorsee of certain Davidson county ■war- 
rants, drawn by the county judge upon the 
county ti-ustee, in favor of Samuel Donel- 
son, derk of the criminal com-t of said 
coTinty, without the addition of the words, 
"or order," or, "or bearer," and indorsed by 
the payee. 

R. McP. Smith, for plaintiff, said: 

County warrants payable to a party or 
order, or to a pai-ty or bearer, are negotiable 
promissory notes. Story, Prom. Notes, § 16; 
Miller v. Thomson, 3 Man. & G. 576; Lyell 
V. Supervisors of Lapeer Co., [Case No. 8,618;] 
Pairehild t. Ogdensbui-gh, etc., R. Co., 15 
N. Y. 337; Bull v. Sims, 23 N. Y. 570; Camp- 
bell V. Polk Co., 3 Iowa, 469; Steel v. Davis 
Co., 2 G. Green, 469; Hasey v. White Pigeon 
Beet Sugar Co., 1 Doug. (Mich.) 193; Craw- 
ford Go. Y. Wilson, 2 Eng. [7 Ai'k.] 214; 
Justices V. Orr, 12 Ga. 137; Kelley v. Mayor, 
etc., of Brooklyn, 4 Hill, 263. True, these 
warrants lack the negotiable words; but 
they are supplied by om- Code, § 1957: "Ev- 
ery bill, bond, or note for money, whether 
sealed or not, and whether expressed to be 
payable to order, or for value received, or 
not, shall be negotiable in the same manner 
as promissory notes." 

"The laws which exist at the time and 
place of the making of a conti-act, and where 
it is to be performed, enter into and form a 
part of it." Walker v. Whitehead, 16 Wall. 
[S3 U. S.] 317. 

Guild & Dodd and Thos. H. Malone, for de- 
fendant. 

BAXTER, Circuit Judge. Plaintiff's dec- 
laration presents a question of jm-isdiction 
which must be met and disposed of at the 
threshold. He sues on what is familiarly 
Icnown as a "county warrant;" insists that 
it is negotiable, and that as assignee thereof, 
he can, under the act of March 3, 1875, en- 
titled "An act to determine the jurisdiction 
of circuit com'ts," etc., maintain his action 
in this coiu't. His position is correct, pro- 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



vided he can bring his case within the pur- 
view of that act But this is the point in 
regard to which we think he fails. 

The negotiability of written promises to 
pay money, has been greatly Extended by 
state legislation. The statute of Tennessee 
may be cited as an example. Here, "bills, 
bonds and notes for money, whether ex- 
pressed to be payable to order or bearer, or 
not," are made negotiable "in the same man- 
ner as promissory notes." But the act of 
18/5 does not profess to confer jm-isdictiou 
on the federal com-ts in favor of assign o(\s 
of negotiable paper generally, but in favor 
of assignees of promissory notes negotiablo 
by the law merchant. This law merchant i* 
a distinct branch of jurisprudence as well do- 
fined and understood as the law of descent. 
It prevails in this and in every other en- 
lightened commercial country. In restrict- 
ing the jm-isdiction to assignees of notes ne- 
gotiable by the law merchant, we must as- 
sume that congress intended to convey th.; 
meaning which the language of the act clear- 
ly imparts. It is not necessary, therefore, 
that I should pass on the question whether 
the warrant which is the foundation of this 
suit, is or is not negotiable under the Ten- 
nessee statute, and we pm-posely decline to 
express any opinion on that point But we 
have no hesitation in holding that it is not 
negotiable by the law merchant. It follows 
that this court is without jui*isdiction and 
plaintiff's suit will be dismissed. 

NOTE, [from original report.] The supreme 
court of the state, a few days after this opin- 
ion was announced, held at Knoxville, in thfr 
case of Camp v. Knox Co., that county war- 
rants, like the one sued on in this case, were 
not negotiable. See 3 Lea, 199. 
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Case No. 1,378. 

BE^HERLY v. HENDERSON. 
[Cited in Denny v. Henderson, [Case No. 3,- 
806.] Nowhere reported; opinion not now ac- 
cessible.] 



BEVERLY RUBBER CO., (GOODYEAR v.) 
See Case No. 5,557. 



Case ]Sro. 1,379. 

BEVIN V. EAST HAM L TON BELL CO. 

[9 Blatchf. 50; 5 Fish. Pat Cas. 23.] ^ 

Circuit Couft, D. Connecticut Sept 19, 1871. 

Patents fob Isventioxs — Abasdonment — What 
CoxsTiTUTEs — Successive Applications — Cos- 
TiNuiTy — Question op Pact — Withdrawal of 
Application. 
1. Where the undisputed acts of an inventor 

furnish evidence of the abandonment of his in- 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Eisher, Esq., 
and here compiled and reprinted by permission. 
Syllabus is from 5 Pish. Pat. Cas. 23: opinion, 
from 9 Blatchf. 50.] 
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vention, his testimony upon the trial that he 
never did intend to abandon it is entitled to very 
little consideration. 

2. In applying the language of courts, atten- 
tion must be paid to the facts with which they 
are dealing. This is especially true when citing 
their opinions in patent caiises. 

3. An application can disclose nothing to the 
publiCj nor give the public notice of any definite 
intention of the inventor, while that application, 
and the most important papers in which the in- 
vention is described, are not in the patent of- 
fice, but are in the inventor's possession. 

4. Where an inventor, after the rejection of 
his application, did nothing to amend or reverse 
the judgment of the patent office for ten years: 
Held, that this delay could not be excused by the 
plea that, as the rejection was wrongfully made, 
the delay was the fault of the commissioner, 
and not of the inventor. 

[Distinguished in Colgate v. W. U. Tel. Co., 
Case No. 2,995.] 

5. Where an inventor filed his application in 
1852, which was acted on without delay, and re- 
jected for a simple and intelligible reason, but 
instead of taking any steps to reverse the action 
of the office, the applicant withdrew all his pa- 
pers, including the application .itself, except a 
single drawing, and then, for ten years, permit- 
ted his invention to go into notorious public use; 
Held, that the application was abandoned. 

[Cited in Manning v. Cape Ann Isinglass & 
Glue Co., Case No. 9^041; Perkins v. 
Nashua Card & Glazed Paper Co., 2 Fed. 
453.] 

6. In January, 1852, B. applied for a patent. 
His application was rejected in April, 1852. 
He did not appeal or apply for a re-examina- 
tion. In May, 1852, he took from the patent 
office his apjllication, and all the papers connect- 
ed with it, except one drawing, but made no 
formal withdrawal. The papers so withdrawn 
were never returned. From May, 1852, until 
April, 1862, he had no communication with the 
patent office, and took no steps towards obtain- 
ing a patent. During that interval, his inven- 
tion went into extensive use, with his knowl- 
edge, and without his objection. In April, 1862, 
he filed a new application for a patent for the in- 
vention, and paid a new fee. The new applica- 
tion made no reference to the application of 
1852. The fee paid to the patent office in 1852 
was not withdrawn: Held, that the application 
of 1852 had been abandoned, and that a pat- 
ent granted in 1869, on the application of 1862, 
was void, because of the public use of the in- 
vention, for nearly ten years before 1862, with 
the permission of the inventor. 

[Cited in Colgate v. W. U. Tel. Co., Case No. 
2,995; Planning v. Cape Ann Isinglass & 
Glue Co., Id. 9,041; Perkins v. Nashau 
Card & Glazed Paper Co., 2 Fed, 453.] 

7. The continuity of two successive applica- 
tions for a patent for the same invention is a 
question of fact, and not of law, and is to be 
determined by evidence. 

[Cited in Weston v. White, Case No. 17,459; 
Colgate v. W. XT. Tel. Co., Id. 2,995; Kit- 
tle V. Hall, 29 Fed. 514.] 

8. A technical withdrawal of the first appli- 
cation is not necessary to interrupt the con- 
tinuity between it and a succeeding one. It 
may be in fact, though not in form, -withdrawn. 

[Cited in Weston v. White, Case No. 17,459; 
Kittle V. Hall, 29 Fed. 514.] 

[In equity. Bill by Abner G. Bevin against 
the Bast Hampton Bell Company for In- 
fringement of letters patent. Bill dismissed.] 

W. Edgar Simonds, for plaintiff. 
John S. Beach, for defendants. 
3FED.CAS. — 21 



Before WOODRUFF, Circuit Judge, and 
SmPMAN, District Judge. 

SHIPMAN, Distiict Judge. This is a bHl 
in equity, praying for an injunction and an 
account, and is foimded upon a patent issued 
to the plaintiff, May 4th, 1869. The alleged 
invention is called, in the patent, an "im- 
provement in metaUui'gic furnaces." The de- 
vice is a simple one and need not be described 
here. It is sufficient to say, that it required 
inventive thought to oi-iginate it, and that it 
is a useful improvement That the plaintiff 
was the original and first inventor may, also, 
be conceded. The defense, as set up- in 
the defendant's answer, rests upon the fol- 
lowing grounds: (1.) That the invention 
"was in public use, with the. knowledge and 
consent of the inventor, for more than two 
years prior to his application for the said 
letters patent." (2.) "That the plaintiff, since 
his application for said letters patent, and 
before the issuing of the same, and dmrlng- 
the period of seven years which elapsed be- 
tween said application and the obtaining c.f 
said letters patent, knowingly permitted his 
alleged inyention to become public propei-ty,. 
and abandoned the same to the public." 

There is very little dispute between the- 
parties about the facts. In January, 1852,. 
the plaintiff applied for" a patent, and, in 
April of the same year, his application waS' 
rejected. From this rejection no appeal -was 
taken, or re-examination applied for. In THay 
next following, the plaintiff toot his appli- 
cation, and all the papers connected with it, 
except one dra-wing, from the patent office, 
but no formal -withdrawal appears to have 
been made. The papers thus withdrawn fi-om 
the office were never retm-ned. From May 
2Sth, 1852, till April 28th, 1862, the plaintiff 
bad no communication with the patent office, 
and the only e-pidence which that office con- 
tained, during these ten years, of his alleged 
invention, was the drawing, and the entries 
on the file wrapper of the date of filing' the 
petition and . other papers, the rejection of 
the application, and the delivery of the pa- 
pers, on the order of the plaintiff, to his-- 
brother. May 28th, 1852. 

At the time his application was rejeccedr 
in April, 1852, the office referred the plaintiff* 
to "Wyman on Ventilation," as containing 
evidence that his invention had been antief- 
pated and antedated. The plaintiff, in his 
testimony, states what he subsequently did 
in reference to securing a patent under this- 
application, as follows: "I consulted Mr- 
Barnes," (his attorney through whom he had 
made his application.) "Mr. Barnes said to 
me, that I had paid in thirty dollars in gold, 
that I could, if I wished to abandon it, draw 
back twenty dollars from the government, 
but his advice was to let it lie and think of 
it, and, perhaps, I might think it best, to 
take it up some other time, and I might see 
some others, perhaps some one in Washing- 
ton, who would be able to go and explain 
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the matter, and see more particularly about 
the reasons; and, in the course of two or 
three years, or a j^ear or two, my brother 
saw Mr. Tniman Smith, a member of con- 
gress. Mr. Smith said he would undertake 
to obtain the rejected patent, but he thought 
I had better make some little alterations, and, 
in looking at the thing, I did not see how I 
could, and never did make any alterations, 
and so it run along till 1SG2, I think it was, 
when I became acquainted with Munn <& Co., 
of New York, who said they would undertake 
to obtain it for me and made application." 
"The patent was rejected," {the application 
of 1S32,) "because it was supposed to be 
anticipated by 'Wyman on Ventilation.* Mr. 
Barnes said that he had never seen the book, 
and could not find it in Middletown, and 
thought that perhaps I might find it in Hart- 
ford or New Haven. I could not find it in 
Hartford, and I went to New Haven, prob- 
ably in the course of a year or two after the 
rejection. I consulted Professor Olmsted, of 
Yale College. He said, (after looking at the 
book,) that he did not think it ought to have 
been rejected on that account." No other 
or further steps were taken by the plaintiff, 
or any one on his behalf, towards obtaining 
a patent for this invention, till April, 1S62. 

In the mean time, the plaintifE, who resided 
in the village of East Hampton, Connecticut, 
where most of the sleigh bells used in this 
countr^^ w^ere, and still are, made, erected, in 
1S52, a fm-nace embodying his invention. 
The same year Buell & Veazy erected one, 
and, in 1S53, another. In 1853, one was built 
by J. S. Hall & Co. In 185G, the defendants 
built theirs. In 1856, 1857 and 1860, three 
others were erected. AU these furnaces em- 
braced the alleged invention of the plaintiff, 
were situated in the village where he con- 
stantly resided, and have been openly in use 
down to the present time, in the same busi- 
ness as that in which the plaintiff has been 
engaged. The fact that these furnaces were 
all erected upon the same plan as that de- 
scribed in the plaintiff's patent, and used for 
the same pm'pose, was known to him from 
the time each was built, down to the date 
of his patent, in 1869. During all this time, 
the plaintiff made no objection to this open 
iind continued use of his invention by his 
neighbors and competitors in business, with 
all of whom he appears to have been on 
friendly terms. It is true, he gave them no 
express permission. The only references ever 
made to the subject, so far as the evidence 
discloses, are those testified. to by the plain- 
tiff. He says: *'I don't know that I ever 
objected. Mr. AbeU, (of the East Hampton 
Bell Co.,) came to me, when they were about 
to build theirs, and aslvcd me if he could see 
our furnace and chimney. I told him he 
could, but I could give him no Ueense to build 
one like it, for I had applied for a patent and 
might some time obtain it. About the same 
time, J. G. Hinckley" (who had constructed 
the plaintiff's) "was about to build one for 



J- S. Hall & Co., and he came to see me and 
said he had heard something about my apply- 
ing for a patent. I told him I had, and could 
give him no license to build one." Hindc- 
ley also testifies, that he built many of the 
chimneys already referred to, and that he 
had conversations with the plaintiff about 
them on various occasions, but that he never 
asked his permission to build any of them. 
This embraces the whole history of this in- 
vention and the dealings of the plaintiff and 
others with it down to April, 1862, when he 
filed another application for a patent. 

In April, 1S62, the plaintiff filed the new 
application, paying the fee of fifteen doUai-s, 
as presci-ibed by the act of 1801, [12 Stat. 
248, § 10,] then in force, that act requiring 
that sum to be paid on filing an original ap- 
plication. In this new application, no ref- 
erence was made to that of 1852, nor to the 
paj'ment of the fee required by the former 
act, nor to any circumstance connected with 
it. Indeed, the fact that any prior applica- 
tion had been made, seems to have been stu- 
diously ignored. This application of 1862 was 
filed April 2St]i, and rejected May 10th in tlie 
same year. The specification and one draw- 
ing which had been used on that application 
appear to have been taken from the oflBce, 
and were returned by the plaintiff's agents, 
Munn & Co., March 17th, 1803. No fm-ther 
communication with the office was had by the 
plaintiff, or his agents, till April 5th, 1869, 
when a re-examination was applied for. In 
regard to the course of the plaintiff after 
the rejection of May, 1862, he testifies as fol- 
lows: "After that I went to Washington my- 
self, and saw Mr. Smith there then. He was 
not a member of congress at that time. He 
thought it would cost considerable, and I con- 
eluded that I would think of it, and see what 
the prospect was of its value, and I neglect- 
ed to employ him, or any one else, to make 
further application, until 1868, I think it 
was," (it was, in fact, in March, 1809,) "when 
I employed Theodore G. Ellis, and he ob- 
tained the patent in conti-oversy." During 
the period which elapsed between the rejec- 
tion of the application in May, 1862, and the 
application for a re-examination in 1869, four 
or five other fm-naces were erected in the 
same village, aU embodying the plaintiff's 
invention. They were all built, and put into 
use, with the knowledge of the plaintiff, and 
continued in use, without objection on his 
part, till his patent was finally issued. 

As to the means employed hy the i^laintiff 
to prevent his invention from being known 
and used between 1852 and 1869, he says: 
"The first five or six years after I built this 
chimney, I put up a notice on the door, *No 
admittance without permission;' but, of 
course, all the w^orkmen knew it, and I think 
it wore out after five or six years, and that 
was the only measm-e I took to keep people 
from coming into tlie shop and looking 
around." 

The plaintiff never withdrew the twenty 
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dollars paid to the patent office at the time 
of his first application. He also testified that 
he never intended to withdraw that appli- 
cation or abandon his invention. There is 
some evidence, also, that, during the erection 
and use of the chimneys referred to, they 
were sometimes spoken of as "Bevin's chim- 
neys." 

We have thus given, in detail, the whole 
evidence which the plaintiff has offered to 
meet the issues of more than two years' use 
before the application of 1S62, and of aban- 
donment of the invention after that and be- 
fore the patent issued. 

There is no evidence that we deem satis- 
factory, which would warrant us in conclud- 
ing that these defendants knew or supposed 
that the plaintiff claimed this form of fur- 
nace as his exclusive property, or that he in- 
tended to secure a patent therefor, until near 
the tune when the patent was granted. Even 
after this suit was commenced, and down to 
the time of filing the answer, they were ig- 
norant of the application of 1852, as well 
they might be, for the application of 1S62 
purports, on its face, to be an original and in- 
dependent one, and there was nothing in the 
proceedings of the patent office or the plain- 
tiff, in connection w'ith that application, 
which hinted at a prior one. The drawing 
to which the new specification referred was 
not the old one, but a new and different one; 
and, in tlie oath of the plaintiff, made on the 
26th of Mai-ch, 1869, and filed in support of 
the re-examination then asked for, he refers 
to his invention as one "for which he made 
application for letters patent of the United 
States, on or about the 28th day of April, 
1862, and which was once rejected, May 
10th, 1862." In the application on his be- 
half, by his attorneys, for a re-examination, 
dated April 5th, 1869, they refer to his re- 
jected application, and state: "The first re- 
jection was dated May 10th, 1862." Indeed, 
so completely was the application of 1852 ig- 
nored, in all those proceedings, that it would 
be difficult for us -to repress the suspicion that 
concealment of that fact was intended, if 
there existed any adequate motive for such 
a com'se. 

The fii'St question which obviously arises 
on these facts is, whether the plaintiff must 
be deemed to have abandoned his applica- 
tion of ]S52. His testimony on the trial, that 
he never did intend to abandon it, is entitled 
to very little consideration, in view of his 
acts. His undisputed acts were, certainly, 
veiy cogent evidence of abandonment. He 
withdrew his application, and aU the papers 
-connected with it, from the office. May 28th, 
1852, and never, from that day to this, fur- 
nished the office with any evidence whatever 
that he intended to pm*sue that application. 
It is ti-ue, that he made no technical with- 
drawal; but he took away aU the papers ex- 
cept one drawing, and never returned them, 
or made any allusion to them, in his subse- 
quent transactions with the office. The only 



evidence of his intentions, or invention, which 
the patent office contained, for ten years, 
was a single drawing, which had been filed 
in support of an application soon rejected, 
and which had been left behind when all the 
other papers were withdrawn. In the mean 
time, his invention went into open and noto- 
rious use, in his own neighborhood and under 
his own eyes, and so continued for ten years, 
without one word of precaution or remon- 
strance on his part, either communicated to 
the public directly, or through the patent of- 
fice constructively. His remark to one or 
two persons, in casual conversations, that he 
had applied for a patent and might some day 
obtain one, and, therefore, could ^ve no li- 
cense to use his invention, is of little impor- 
tance, in view of the other facts in the case. 
No one asked his permission or license. He 
forbid no one the use of his alleged inven- 
tion. Bis notice, on the door of his factory, 
that no one could enter without permission, 
is of still less consequence, as evidence of his 
intention to pm-sue a claim for a patent 
Such notices are common on the doors of 
manufactories. They are as often put up to 
keep out idlers, as to conceal unpatented in- 
ventions. Besides, this notice was effaced by 
time long before he renewed his application, 
and, if its presence on his door, while it last- 
ed, was evidence of his intention to obtain a 
patent for something within, its subsequent 
absence, for years, was evidence that he had 
abandoned that intention. But, while it was 
there it had no effect to conceal the inven- 
tion, or notify the public against its use, for 
it was in daily and public operation thi'ough- 
out the village. Dm'ing all this time, the 
plaintiff took no steps to secm*e a patent. He 
knew the ground on which the office rejected 
his application, and ascertained from Pro- 
fessor Olmsted that, in the opinion of the lat- 
ter, the reason given by the office for the re- 
jection was not sound. This was within a 
year or two after the rejection of May, 1852, 
Here the matter slept. No fact is given in 
the evidence, nor is any reason suggested, by 
which we can account for the plaintiff's long 
continued inaction, if he intended to pursue 
his claim. His device was a simple one. 
His application had been rejected for a sim- 
ple reason. No considerable expense or trou- 
ble was required to endeavor to revise and 
reverse the decision of the office. The com- 
mon plea of poverty is not set up. The plain- 
tiff was, dm'ing all these ten years, prosecut- 
ing a successful business. This is' clearly in- 
ferred from the fact that establishments of 
the same character as his were going into op- 
eration every year, and are still pursuing the 
same business. The plaintiff was misled by 
no suggestion of discouragement or difficulty 
in his path. The remark of Mr. Smith, that 
it would "cost considerable," was not made 
till after the rejection of 1862, and, if it had 
been, there is no pretence that the plaintiff 
was not able to defray the necessary cost of 
any legitimate effort to secure a patent. In 
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view of all the evidence on this point, it is 
impossible to resist the conclusion, that the 
plaintiff wholly abandoned his first applica- 
tion, gave np all idea of obtaining a patent 
under it, and, for that reason, permitted it 
to go into unmolested public use. 

But, the plaintiff insists, that the fact that 
he filed an application in 1852, is conclusive 
evidence in his favor, and cites, in support 
of this claim, the case of Adams v. Jones, 
[Case No. 57.] In that case, 'Mi: Justice 
Grier remarked: "By the application filed 
in the patent office, the inventor makes a 
full disclosm-e of his invention, and gives 
public notice of his claim for a patent. It 
is conclusive evidence that the inventor does 
not intend to abandon it to the public- The 
delay afterwards interposed, either by the 
mistakes of the public ofH.cers, or the delays 
of courts, where gross laches cannot be im- 
puted to the applicant, cannot affect his 
right." With this doctrine, in its applica- 
tion to the facts of that case, we have no 
controversy. Adams filed his application in 
1850, but did not receive his patent till 
1857. There is no suggestion that he took 
his papers, including his application, from 
the office, and never retm-ned them, thus 
withdrawing from the pubhc the disclosure 
he had made of his invention, and all evi- 
dence of its character, except a drawing, 
from which, alone, no one could tell pre- 
cisely or substantially what he claimed. 
There does not appear to have been any vol- 
untaiy delay on the part of the applicant. 
On the contrary, he not only did not with- 
draw his application, but "continued to in- 
sist upon his right to a patent." The delay 
in prosecuting his appeal to a hearing "was 
not in consequence of any laches of the com- 
plainant's, but of the inability of the aged 
chief justice to attend to the business of his 
office." In applying the language of com-ts, 
attention must be paid to the facts with 
which they were dealing. This is of especial 
importance when citing their opinions in 
patent causes. When it was said by the 
court, in the case above cited, that, by an ap- 
plication filed in the patent office, the in- 
ventor makes a full disclosure of his inven- 
tion, and gives public notice of his claim for 
a patent, and that this is conclusive evi- 
dence that he does not intend to abandon it 
to the public, the com't must be -understood 
as referring to an application remaining on 
file, and prosecuted with at least some dili- 
gence, unless prevented by some cause other 
than that of the applicant's voluntaiy omis- 
sion to move in the matter. An application 
for a patent can disclose nothing to the pub- 
lie, nor give the public notice of any definite 
intention of the inventor, while that applica- 
tion, and the most important papers in which 
the invention is described, are, not in the 
patent office, but in the inventor's pocket. 
The remarks of the court in that case, which 
immediately follow those already cited, show 
that the opinion will bear no such construc- 



tion as that sought to be put upon it by the 
present plaintiff. "The statute," Mr. Jus- 
tice Grier adds, "forfeits the right of an in- 
ventor to a patent, only where the invention 
has been in public use more than two years 
before the application. A man might justly 
be treated as having abandoned his appli- 
cation, if it be not prosecuted with reason- 
able diligence. But, involuntary delays, 
not caused by the laches of the applicant, 
should not work a forfeitm-e of his rights. 
In this case, the complainant did not com- 
mence the manufactm'e of his improved loeJc 
till some time after his application was on 
file. The delay was not in consequence of 
his laches; and, within a reasonable time 
after the decision of the com't as to the ex- 
tent of his invention, a patent was granted 
for that portion of it to which he was clearly 
entitled. Here is no abandonment, either by 
the letter or spirit of the statute, but a con- 
tinual claim, amid difficulties arising either 
from the obtuseness of officers, or accidental 
but unavoidable delays of public ti'ibunals." 
In the case before us, no part of this long de- 
lay of ten years is chargeable to any body 
except the plaintiff himself, unless it be the 
"obtuseness of the officer," who rejected his 
application in 1852. It certainly did not re- 
quire ten years' deliberation on the part of 
the plaintiff for him to deiermine whether 
he would even attempt to overcome that 
"obtuseness." This long delay he does not 
pretend to excuse. It was, under the cir- 
cumstances, not only not reasonable dili- 
gence, but it was no diligence at all. It 
was not only laches, but veiy gross laches. 

The case of Adams v. Edwards, [Case No. 
53,] also cited by the plaintiff, has no spe- 
cial bearing on the present controversy. 
The charge of Mr. Justice Woodbm-y con- 
ceded that an application might be aban- 
doned, and, whether it had been in that case, 
was one question submitted to the jury. 
But, though, in that ease, the patent was not 
granted till seven years after the first ap- 
plication was made, the original application 
was renewed, amended, and persisted in, 
until it was finally granted. The same pat- 
ent was involved in the case of Rich v. Lip- 
pincott, [Id. 11,758,] cited by the plaintiff. 

But the plaintiff relies particularly on the 
case of Dental Vulcanite Co. v. Wetherbee, 
[Case No. 3,810.] In that case, the facts are 
given by the reporter as follows: "It ap- 
peared, that John A, Cummings first made an 
application for a patent for his invention in 
1855, and that the same w^as, after three ex- 
aminations, finally rejected, upon appeal, by 
the commissioner of patents, in 1856. The 
application was not further appealed, and 
was not renewed till Slareh 25th^ 1864, when 
a new application was filed, upon which the 
patent issued. In the interval between the 
filing of the original application and that of 
1864, the invention had gone into use to a 
considerable extent, with the knowledge and 
consent of the then applicant, proved there- 
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to; and it also appeared, that, during' the 
same interval, the inventor had made certain 
assignments of interests in the invention. 
Certain letters of the patentee, and other evi- 
dence, were introduced, tending to show that 
the inventor had not relinquished his design 
of obtaining a patent^ at any time between 
the date of the ori^nal application and the 
final allowance of the patent." pDental Vul- 
•canite Co. v. Wetherbee, supra.] The fol- 
lowing are the remarks of IMr. Justice Clif- 
ford on this point: "The next objection to 
be noticed is, that the inventor abandoned his 
invention, because his application for a patent, 
which was made AprE 12, 1855, was rejected 
February 6, 1S56, and because he did not ap- 
peal at all, or make any new application, un- 
til the 25th of March, 1864. Strong doubts 
^re entertained whether any new application 
was nece^ary; but, if it was, it is believed to 
be well settled, that the second application 
must be regarded as having been filed in aid 
•of the first, on which the rejection took place. 
•Godfrey v. Eames, 1 "Wall. [68 U. S.] 317. 
Actual abandonment is not satisfactorily 
' proved; and it is not possible to hold, that 
any use of the invention, without the consent 
■of the inventor, while his application for a 
patent was pending in the patent office^ can 
•defeat the opei-ation of the letters patent aft- 
■er they are duly granted. Such delays are 
sufficiently onerous to a meritorious inventor, 
if his patent is allowed to have full operation 
-after it is granted, but it would be very great 
injustice to hold, that any delay which the 
Inventor could not prevent, should, under any 
■circumstances, affect the validity of his pat- 
■ent." The plaintiff insists that the docti*ine 
of that case is applicable to the one now be- 
fore us, and fully supports the validity of his 
patent. We have, therefore, examined it 
■with some care. The court evidently consid- 
ered two questions as arising under that 
branch of the case— first, the relation of the 
last application to the first; and, second, that 
•of actual abandonment of the invention whUe 
the application was pending. The first, if 
we correctly understand the remarks of the 
learned judge, seems to have been regarded 
as a question of law, which had been con- 
■clusively settled by the supreme court in God- 
frey V. Bames, 1 Wall. [68 XT. S.] 317: 
^'Strong doubts are entertained whether any 
new application was necessary; but, if it 
was, it is believed to be well settled, that the 
second application must be regarded as hav- 
ing been filed in aid of the first, on which the 
rejection took place." And it is true, that 
the court, in the latter case, say: "In our 
judgment, if a party choose to withdraw his 
application for a patent, and pay the forfeit, 
intending, at the time of such withdrawal, 
to file a new petition, and he accordingly do 
so, the two petitions are to be considered as 
parts of the same transaction, and both as 
constituting one continuous application, with- 
in the meaning of the law." But this lan- 
guage of the court must be read in the light 



of the facts of the case before them. Those 
facts were, that "Godfrey, on the 31st of Jan- 
uary, 1855, filed an application for a patent 
for boot-trees. This application the commis- 
sioner, on the 17th May, 1855, rejected for 
want of novelty. On the 24th AprU, 1857, 
• within the time required by the rules, God- 
frey submitted his case again. The old ap- 
plication was withdrawn, and a new one 
filed, simultaneously, the withdrawal fee- of 
$20 going to make part of the new application 
fee of $30, and not in fact being received by 
the appUcant." On these facts, the coint 
might well regard the two applications as 
connected together by an unbroken continu- 
ity. That they did not Intend to decide that 
every subsequent application for a patent 
should be deemed, in judgment of law, to 
relate back to the first, whatever the interval 
of time, or the intervening acts of the ap- 
plicant between them, is clear; for, they im- 
mediately add: "The question of the continu- 
ity of the application should have been sub- 
mitted to the jury. In directing them to re- 
tui-n a verdict for the defendant, we think 
the leai-ned judge who tried the cause In the 
court below committed an error." On that 
ground, a new trial was ordered. 

On the second question, that of abandon- 
ment of the invention, the opinion in Dental 
Yulcanite Co. v. Wetherbee, as ah'eady cited, 
remai'ks: "Actual abandonment Is not satis- 
factorily proved; and it is not possible to 
hold, that any use of the invention, without 
the consent of the inventor, while his appli- 
cation for a patent was pending in the patent 
office, can defeat the operation of the letters 
patent after they are duly ^-anted. Such 
delays are sufficiently onerous to a meritori- 
ous inventor, if his patent is allowed to have 
full operation after it is granted, but it 
would be very great injustice to hold, that 
any delay which the inventor could not pre- 
vent, should, under any circumstances, affect 
the validity of his patent." We conclude 
that the facts which the learned judge had 
in view when he made these remarks have 
been inaccm*ately reported. They speak of 
the knowledge and consent of the inventor 
to the use as having been proved; while the 
opinion refers to a use without the consent of 
the inventor. The onerous delays referred 
to in the opinion we Infer to be the delays 
interposed hy the action of the patent office. 
Those were the only delays which the "in- 
ventor could not prevent," or, at least, pro- 
vide against, by notice to those whom he 
knew to be using his invention. Goodyear v. 
HIUs, [Case No. 5,571a;] Gates v. Benson, 
(1870,) Dec. Com'r Pat 65, Cartter, C. J. 

Now, in the case before us, as we have al- 
ready stated, we are constrained, by the un- 
disputed facts, to hold, that the plaintiff 
abandoned his first application. In coming 
to 'this conclusion, we have not overlooked 
the cases of Pitts v. HaU, [Case No. 11,192,] 
and McCormick v. Seymour, [Id. 8,726,] cited 
by the plaintiff. But, in neither of those 
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cases, "was this precise question before the 
court. In each, the point was, whether the 
inventor had abandoned his invention to the 
public within the two years next preceding 
his application for a patent. As Mr. Justice 
Nelson weU remarked, in his charge to the 
jury, in Pitts v. Hall: "An abandonment or 
dedication may occur within the two years, 
and at any time down to the procurement of 
the patent. The mere use, or sale, however, 
of the machine, within the two years, will 
not alone, or of itself, worli an abandonment. 
There must be something more, because the 
7th section of the act of 1839, [5 Stat, 354,] 
permits the sale or use by the patentee at 
any time within two years before his appli- 
cation, without its operating to invalidate 
his right." And, again, in JleCormick v. 
Seymour, the same learned judge informed 
the jm-y, that "the mere fact of making and 
selling an improvement or invention, or of 
putting it into public use, at any time within 
two years before the application of a patent, 
is not, of itself, an abandonment of the inven- 
tion to the public. The right thus to use his 
invention before the granting of a patent is 
a right conferred on the inventor by the act 
of 1839." In both the cases cited, he charged, 
that where a defendant relies on an alleged 
abandonment of the invention to the public 
within the two years next preceding the ap- 
plication for a patent, he should be required 
to prove beyond reasonable doubt or hesita- 
tion. That is undoubtedly a soimd rule. 
But the question now before us is, whether 
Bevin abandoned his application, made in 
1852. On this question, we think the proof 
ample and conclusive. He filed his applica- 
tion, it was acted on by the office without de- 
lay, and rejected for a simple and intelUgi- 
ble reason. Instead of taking any steps to 
reverse the action of the office, he withdrew 
all his papers, including the application it- 
self, except a single drawing, and then, for 
ten years, permitted his invention to go into 
notorious public use. During all this time 
the records of the patent office contained no 
evidence whatever of the character of his in- 
vention, or of his claims in regard to it. By 
inspecting this drawing left behind, nobody 
could tell what portion of the chimney or 
fm-nace was claimed as new, or of what the 
inventor supposed his discovery to consist. 

But, we are told that the new application 
of 1S62 must, in judgment of law, be deemed 
to relate back to the fii-st one. We have 
ah-eady shown that the continuity of these 
applications is, according to the doctrine of 
Godfrey v. Eames, [supra,] a question of 
fact, and not of law. The evidence does not 
establish that continuity, either in fact or in- 
tent. The original application, although not 
formally and technically, was practically, 
withdrawn. The papers were taken from 
the office in 1852, and never returned. The 
application of 1862 made no reference to that 
of 1852, not even to the old drawing. When 
the application of 1862 was filed, there was 



practically no prior application pending, to 
which it could relate back. It follows, that, 
as the application of 1852 was abandoned, 
and there was no continuity between that 
and the one ffied in 1882, the latter must 
be deemed the original application, upon 
which alone the patent issued; and, as the 
plaintiff failed to make that application un- 
til after his invention had been in public use, 
with his permission, for nearly ten years, 
his patent is void. 

This conclusion renders it imnecessary that 
we should consider the other question raised 
by the answer, whether the invention was 
abandoned after 1862. Let a decree be en- 
tered dismissing the biU, with costs. 
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BEYER et al. v. The NURNBERG. 

[3 Hughes, 505.]^ 

Circuit Court, D. Maryland. March, 1879. 

Colli siox— Vessel, at AxcnoK— Lookodt— An- 

ClIOK-LlGnTS- 

A vessel lying at anchor in a fairway or 
roadstead of a navigable water, with no an- 
choi'-liglits burning, and but one loolvout, and 
he asleep, at the time a steamer runs into her 
by no fault of the steamer, is solely in fault 
and must bear the loss from the collision. 

[Appeal from the district court of the Unit- 
ed States for the disti-iet of Maiyland. 

[In admiralty. Libel by Morion Beyer and 
others, owners of the bark Azow, against 
the steamer Numberg, for collision. Decree 
for respondent. Libellants appeal. Af- 
firmed.] 

BOND, Circuit Judge. This cause standing 
ready and having been submitted for hearing, 
and the proceedings and evidence in the 
cause and the arguments of the proctors, 
for the respective parties having been read, 
heard, and duly considered, the circuit court 
of the United States for the district of Maiy- 
land hereby finds the following facts and 
conclusions of law, upon which it renders 
its decree, viz: 

Facts Foimd by the Court. 

1st. Between twelve and one o'clock on the 
night of the 7th, or morning of the Sth, of 
May, 1877, a collision occm'red between the 
steamer Nurnberg and the bark Azow in the 
Chesapeake bay. 

2d. At the time of said collision, the said 
bark Azow was anchored in a roadstead or 
fairway of the Chesapeake bay in the usual 
path or trade of steamers and large sail ves- 
sel coming to or going from the port of 
Baltimore. 

3d. An anchor-lantern had been lighted and 
properly hung on said bark Azow at an early 
hour of said night, but said light had gone 
out before said collision, and at the time of 
said collision no anchor-light nor other light 

* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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was on said bark, and said bart could not 
lierself be seen by them on board of said 
steamer at a sufficient distance to enable 
them to avoid her, 

4th. Only one man was on duty as an 
anchor-watch on boai-d said bark Azow at 
the time of said collision, the entire crew 
having been on duty all the night before. All 
except the anchor-watch were asleep below, 
and the anchor-watch himself was asleep at 
the time of the collision. 

5th. No torchlight or other light was ex- 
hibited on said bark, or other wai-ning given 
on board of her as said steamer approached. 

6th. Said steamer had all her regulation 
lights burning brightly. They were all vis- 
ible at the respective distances required by 
the act of congress and the usages of the 
sea, and they might aU have been seen by 
a watch on lookout on board of said bark 
in time to ward off said steamer and prevent 
a collision. 

7th. Said steamer, at the time of said col- 
lision, was proceeding at less than her usual 
rate of speed, on her proper com-se up the 
Chesapeake bay, to the port of Baltimore. 

8th. There was nothing in the character of 
the night or in the locality of said collision 
to have rendered it imprudent or improper 
for said steamer tO' proceed at her customary 
rate of speed if she had chosen to do so. 

9th. At the time of said collision said steam- 
er was in charge of a competent, experienced, 
and skillful pilot; said pilot, her master, and 
second officer, were on the bridge navigating 
said steamer, and diligentiy engaged in look- 
ing out. A full sea-watch, consisting of 
nineteen men and officers, were assigned to 
their respective duties; twelve of her crew 
were on watch forward of the bridge. Two 
able seamen were assigned to and engaged 
in the special duties of lookouts. They were 
stationed forward; on the upper deck, as 
near as possible to the bow, one on the port, 
one on the starboard, and all in the positions 
most advantageous for the discharge of their 
respective duties. All of these officei-s and 
men diligently and skillfully discharged then: 
respective duties from the time said steamer 
left her anchorage, a littie after twelve o'clock 
Oil the night in question, in charge of the pilot, 
up to the moment of the collision. They saw 
lights on board of other vessels. In motion 
and at anchor, and avoided and passed them 
at safe distances. ShorOy before said col- 
lision two anchor-lights on board of other 
vessels, one nearly ahead of said steamer and 
the otiier a littie on her port, about three 
miles off, were reported by the lookouts on 
board of said steamer, and both of them were 
distinctiy seen by the pilot and officers on the 
bridge. When the steamer was drawing near 
to the said vessel ahead, the pilot and officers 
on her bridge looked to see whether there 
was any thing in the way to prevent them 
from porting for the pm^pose of clearing her. 
None of them seeing anything in their way, 
the said steamer was ported, slightiy alter- 
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ing her course so as to dear said vessel 
ahead. Before -she had got well on her new 
com'se the two lookouts saw the bai-k Azow 
without any lights on her, and simultane- 
ously, in a sharp and frightened voice, cried 
out: "Ship right ahead." The order was in- 
stantiy given to stop said steamer, and put 
her helm hard aport Both of these orders 
were instantiy obeyed. But before said 
steamer could be stopped, and before her ma- 
chinery could be reversed, or her course ma- 
terially altered, she struck said bark with 
such force as to cut into and sink her. 

10 th. Said collision was caused entirely by 
the fault of those on board of said bark 
Azow, and everything was done on board of 
said steamer Nm'nberg which have been done 
to avoid it. 

Conclusions of Law. 

Said collision having been caused entirely 
by the fault of those on board of said bark 
Azow, and everything having been done 
which could have been done on- board said 
steamer to avoid the same, the libellants, 
owners of said bark, are not entitied to re- 
cover from the said steamer, or from the 
stipulators, damage therefor. 
Decree. 

It is thereupon, this fifth day of March, 1879, 
adjudged, ordered, and decreed that the de- 
cree in the above cause be, and the same is 
hereby affirmed, and that the libel be, and 
the same is, hereby dismissed, with costs 
to the appellee in both com-ts. 



B. F. BRUCE, The, (iNIILLIGAN v.) See 
Case No. 9,602. 
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BHOLBN et al. v. CLEVELAND et al. 

[5 Mason, 174.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1828. 

AssiGsaiE:5T FOB Benefit of Creditors— Sdbse- 

QDEST Attachment — ^Pkiouitt. 

Where goods, on consignment at Boston, 
were, on the failure of the owners, assigned 
for the benefit of creditors, and before notice 
of the assignment could be reasonably given 
to the consignees, another creditor of the debt- 
or's attached them, by a trustee process, in 
Boston, the debtor and the creditors being citi- 
zens oE tiie state of Pennsylvania; it was Md, 
that tlie assignment, if bona fide, was a suffi- 
cient title to pass the goods to the assignees, 
and would overreach the trustee process. 
[Cited in Perry Manuf g Co. v. Brown, Case 

No. 11,015; Whetmore v. Murdock, Id. 

17,509,] 

Trover [by John Bholen and another 
against Aaron P. Cleveland and another] for 
certain cases of merdiandise. Plea, not guil- 
ty. [A verdict was rendered for plaintiff.] 

At the trial, the facts appeared to be these. 
The firm of George & Alexander HoldbaU, 
of Philadelphia, consigned the goods in ques- 

^ [Reported by William P. Mason, Esq.] 
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tion to the defendants at Boston, and after- 
v-ards, on the 5th of April 1825, failed, and 
assigned their property, including these 
goods, to the plaintiffs, who were their cred- 
itors, for the benefit of their creditors gen- 
erally. At the time of their failure, they 
wore indebted to John Evans of Philadel- 
phia ; and, on the same day on whiiili the as- 
signment was made in Piiiladelphia, Evans 
wrote a letter to Boston directing a suit for 
his debt, against the defendants, as trustees 
of G. & A. Holdball. On the 9th of April 
lS2o, on the arrival of the mail and the re- 
ceipt of this letter, a process issued accor'd- 
ingly from the state court, and the defend- 
ants were sued as ti'ustees. The plaintiifs, 
as soon as they reasonably coiild afterwards, 
made a demand upon the defendants for the 
same goods, oHering to pay tliem their com- 
missions and charges. The defendants re- 
fused to deliver them. The trustee process 
is still pending in the state couii:. The ques- 
tion was, whether, under these circum- 
stances, the plaintiffs were entitled to re- 
cover. 

Jlr. Webster, for plaintiffs. 
Sewall & Aylwin, for defendants. 

STORY, Circuit Justice. The wbole con- 
troversy tiu'us upon this single point, whose 
was tlie property in these goods at the time 
when the trustee process was served? It is 
to be recollected, that this is the case of a 
general assignment made in Philadelphia, 
and the plaintiffs, as well as Evans, are citi- 
zelis of the state of Pennsylvania. Their 
rights are, tlierefore, to be judged of by the 
laws of tbat state. It is not denied, that gen- 
eral assignments of this nature in favour of 
ci'editors, if bona fide, are valid, by the laws 
of that state, to pass the property contained 
therein. It is not denied, that the present as- 
signment is bona iide and valid in its execu- 
tion. The question is, whether it was legal- 
ly sufficient to convey goods locally situated 
in Boston. As against the assignor himself, 
there can be no doubt. No immediate deliv- 
ery was practicable; nor is it necessary in 
cases, where goods are not at the time within 
the reach of the parties. It is sufficient, if 
the assignees perfect their title to tlie goods, 
within a reasonable time afterwards, by a 
notice of their title and demand of the goods, 
or obtaining an actual deliveiT- After the 
assignment, the consignees held the goods for 
the benefit of the persons, who had the legal 
title thereto. The assignment worked an im- 
mediate transfer of the ownership. 

If the law be so, as against the assignor, 
how can his creditor, Evans, be in a better 
situation? At the time of the service of the 
trustee process, the goods were no longer the 
propertj' of the Holdballs. They had trans- 
ferred them to the plaintiffs. It was not a 
race of diligence, where the first, who could 
attach them, would hold them. Nothing could 



be attached under the trustee process but 
the property of the Holdballs. It is not true, 
as the ai'gument supposes, that no property in 
the goods passed to the plaintiffs, until they 
perfected their title by a notice and demand. 
Their title to the goods was complete by tlie 
execution of the assignment, subject to be 
defeated by their laches in not giving rea- 
sonable notice, or in not following up their 
title to possession. And, if the title were 
merely inchoate, still by the notice within 
a reasonable time, it became, by relation, 
good from the beginning. An inchoate title 
of this sort, would not be defeated by an in- 
termediate attachment, unless there were 
laches. 

Several years ago, the same question came 
before me, in a case in Rhode Island; and it 
was then ruled, as it is now ruled. That 
judgment was acquiesced in. If the defend- 
ants' counsel think me wrong, they can file a 
biU of exceptions to this opinion, and carry 
the cause to the supreme com-t for a final de- 
cision. 

Verdict for the plaintiffs. 



Case ISTo. 1,38S. 

BIAS V. ROSE. 

[2 Cranch, C. 0. 159.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1818. 

Slavekt — District of Columbia. — Petition fob 
Freedom. 
A slave brought into the county of "Wash- 
ington from Maryland, by his owner, and with- 
in three years thereafter mortgaged for his 
full value, does not thereby acquire a right to 
his freedom. 

TMs was a petition for freedom, submitted 
to the com't by Mr. Key, for [the negro Sam- 
uel Bias] the petitioner, and Mr. Jones, for" 
[John Rose] the defendant, upon a case in 
which it was stated that the petitioner was 
brought into this -county from Maryland, by 
one Richards, Ms owner, and within three 
years thereaf<er was mortgaged by Richards 
to "W. Bowie, who assigned the mortgage to 
the defendant, who holds the petitioner un- 
der the mortgage. That Richards became 
insolvent, and was discharged under the in- 
solvent act of the District of Columbia. The 
petitioner claims his freedom under the act 
of aiaryland of 1796. c. 67, §§ 1-3. The first 
section is general, and prohibits the importa- 
tion of slaves to reside, or for sale, and de- 
clares that if so imported they shall be free. 
The second section excepts slaves brought in 
by citizens of the United States, coming with 
a bona fide intention of settling in the state; 
but the third section says that nothing in the 
act contained shall be construed to enable 
any person, so removing, to sell or dispose 
of any slave so imported, unless such person 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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sliall have resided witliin the state three 
■whole years next preeedmg such sale. 

THE COtHBT (THRITSTON, Circuit Judge, 
not sitting) was of opinion that the law was 
against the petitioner, and rendered judg- 
ment for the defendant 



BlAYS, (BAXTER v.) See Case No. 1,123. 



Case ]S*o. 1,383, 

BIATS V. UNION INS, CO. 

[1 "Wash. 0, C. 506.]^ 

Circuit Court, D, Pennsylvania. Oct. Term, 
1806. 

Marine Issdrance — Misrepresextatios and 
coxcealment by assured. 

1. It is the duty of the assured to represent 
truly to the underwriter every fact within 
his knowledge or power, material to the risk, 
And if he omit to do so, the policy is void. 

2. If he communicates all the information he 
has honestly obtained, he cannot be charged 
witli misrepresentation or concealment, if it 
•should, afterwards, turn out that his informant 
knew more than he had disclosed, or had not 
■stated it truly. 

3. If, for fraudulent purposes, he avoided ob- 
taining a full and true disclosure, the conse- 
•quences would be tlie same, as if he had mis- 
represented the information given to him. 

This was a policy on the Mary Ann, at and 
from Cape Francois to Baltimore, It appear- 
■ed in evidence by the testimony of Captain 
"West, that he commanded the Mary, and 
that he left the cape in cotiipany with tne 
Mary Ann, and that they, continued together 
until the afternoon of the 8th of September, 
180i, when the Mary Ann hove to, in conse- 
quence of which, the Mary did so too, the 
wind blowing fresh. The night was dark; 
and in the morning the weather continued so 
thick, that he could not discover the Mary 
Ann. He continued drifting under reefed 
-sails, till about twelve of the 9th; when sup- 
posing that the Mary Ann had shot ahead, 
he put on more sail, and arrived in six days 
at Baltimore. The wind blew fresh during 
the 6th, 7th, and .8th of September. When he 
arrived at Baltimore, he informed Hannah, 
the clerk of the plaintiff, that he had left the 
Mary Ann on the night of the 8th, the wind 
"blowing fresh, which information was put 
into writing, and shown to Captain West, to 
■say if that contained a true statement of the 
information he had given. Being approved 
hy West, as containing the information he 
Tiad given, it was in three days after the ar- 
rival of West forwarded to the agent of the 
plaintiff, with orders to make this insurance, 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under 
the supervision of Richard Peters. Jr., Esq.] 



BIBB V. The WASHINGTON IRVING 

This statement was shown to the defendant, 
when the insurance was made. West also 
proved, that when he last saw the Mary Ann, 
thei'e was no appearance of any thing bein^ 
amiss with her. The conformity of the state- 
ment shown to the defendant, with the infor- 
mation received from AVest, was proved by 
the testimony of Hannah. In December, 
1804, some time after the aiTival of West, 
his deposition was tak'en on the part of the 
defendant; when he swore, that he and the 
Marj"- Ann kept company, till the 8th at night, 
when he left her in a heavy gale, which had 
blown for the two preceding days; and in 
July, 1805, when his deposition was taken 
again, he swore that he gave this information 
to the plaintiff on his arrival. The Mary Ann 
has not since been heard of. The ground or 
defence was, that the representation made to 
the defendant, was materially variant from 
the information given to the plaintiff's derk 
by Captain West 

WASHINGTON, Circuit Justice, (charged 
the jury.) It is the duty of the assured to 
represent truly to the imderwriter every fact 
within his knowledge or power, material to 
the risk; and if he omit to do so, the policy 
is void. • If he communicates all the informa- 
tion which he has honestly obtained, he can- 
not be charged with misrepresentation or 
concealment, if it should afterwards tm-n out 
that his informant knew more than he had 
disclosed, or had stated it unti-idy. I say 
"honestly obtained," because, certainly, if for 
fraudulent purposes, he avoided obtaining a 
full and true disclosure, the consequence 
would be the same, as if he had himself mis- 
represented the information given to him. 
Proceeding upon these principles, I thinK, 
that without going farther than I am author- 
ized to do, I may safely say, that if Hannah 
is believed, tliere is no gi-ound for the chai-ge 
of misrepresentation. The difference betweeu 
the information given to the plaintiff, as stat- 
ed by West on his examination in court, and 
that stated in his deposition in July, is ma- 
terial, or not. If not material, then the rep- 
resentation given to the office was substan- 
tially true; if material, then the witness, hav- 
ing contradicted himself, if his testimony in 
court is not more to be believed than that giv- 
en out of court, he is not to be credited at all 
as to this point; and of course there is no 
proof of misrepresentation. But, on the con- 
traiy, Hannah proves, that the information 
given by West was committed 'to writing 
examined and approved by him, and this pa- 
per was sho^vn to the defendant. 

Verdict for plaintiff. 
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Case Ho. 1,384. 

BIBBINS V. BROOKPIBLD, 

The TOPAZ. 

[17 Betts, D. C. MS. 36.] 

Districc Court, S. X). New York. Nov. 12, 1849. 

Seajien— Wages— Desertios—Usseaworthixess 

— Inscfficiext Food— Evidence. 

[1. In the absence o^ proof to the contrary, 
the presumption obtains that the hiring of a 
crew is for the return of the vessel to her port 
and their common port, where the service com- 
menced.] 

[Compare Graham v. The Exporter, Case No. 
5,667.] 

[2. Alleged unseaworthiness of a vessel, or 
insufficient supply of wholesome provisions for 
the support of the crew, unless clearly estab- 
lished, will not, in an action for wages, justi- 
fy a seaman's desertion of his vessel before 
the completion of the voyage for which he 
shipped.] 

[3. In a libel for wages, to which the defense 
is desertion, the libellants may show legal 
cause for such desertion, without alleging same 
in the libel, since such cause is not the foun- 
dation of the action.] 

[4. Three w^eeks' time, consumed mostly in 
discharging cargo, and in taking another at a 
port during the progress of the voyage, does 
not show such an abandonment of the voyage 
as will justify desertion and a suit for wages 
at such intermediate port.] 

[In admiralty. Libels by William Bibbins 
and John "Wilson, respectively, against John 
A. Brookfield, master of the brig Topaz, for 
wages. Both cases were heard together, and 
the libels were dismissed.] 

BY THE COURT. The libel ai-tides upon 
a shipping contract made in January, 1849, 
for a voyage on board the brig Topaz from 
Newburn, North Carolina, to the West In- 
dies, and thence to the port of New York, at 
$15 per month wages, and charges that the 
voyage was fully performed, and ended at 
New York the 15th of 3Iay last, and that 
there is due the libellants therefor the sum 
of $86, and prays for the production of the 
shipping articles on the hearing, and for a 
decree for the wages due him. 

The answer denies the contract set up by 
the libel, and avers the agi'eement was from 
Newburn to the West Indies, thence to a port 
of discharge in the United States, and thence 
to Newburn; and that the libellant agreed 
by the shipping articles signed by him to per- 
form that voyage, and not leave the vessel 
without consent of the commanding officer 
until the voyage, so to end at Newbrn-n, 
should be terminated; and that he should not 
demand or be entitled to the wages, or any 
part thereof, until the arrival of the vessel 
at Newbm-n. That it also stipulates for- 
feitm-e for misconduct and insubordination, 
such as are usually inserted in shipping ar- 
ticles. 

The respondent avers that the libellant 
duly executed the agreement, but denies he 
ever performed the voyage or Avas discharged 
therefrom; that, on the contrary, he deserted 
at New York, and refused to complete the 



voyage to Newburn. The respondent alsa 
alleges payment of $27.20 towards .the 
wages, and that damages have been sus- 
tained by his desertion to the amount of §4.j. 
John Wilson, another of the crew, brought 
his action for wages on the same facts; and, 
the pleadings and proofs being the same, 
both cases were heard together. The arti- 
cles produced by the respondent on the call 
of the libellants, and to the genuineness of 
w^hich no objection was made, showed their 
na'mes inserted as seamen; Wilson on the 

day of January, 1849, and Bibbins on 

the 9th of the month, each at $15 wages. It 
stated the voyage to be on board the brig 
Topaz, of Newburn, North Carolina, to one 
or more ports in the West Indies; thence 
back to a port of discharge in the United 
States; the voyage to end at Newburn. The 
stipulation in respect to the payment of the 
wages is in print, and as follows: "It is fur- 
ther agreed that no officer or seaman belong- 
ing to the said vessel demand or be entitled 
to his wages, or any part thereof, until the 
anival of the said vessel at the last above- 
mentioned port of discharge, and her cargo- 
delivered." Admitting the articles to be 
properly in evidence, this agreement is valid 
and obligatoiy so far as respects the time 
and place of payment. The Walterstorff, 
[Case No. 7,413;] Brown v. Hull, [Id. 2,01S.J 
But the court will not permit such agree- 
ment to divest seamen of their equitible 
rights to wages from the mere fact of the 
vessel's not having arrived at the port named 
where suit is brought. The stipulation is 
rather to be regarded as one protective of 
the sound interests of seamen than in dero- 
gation of them, and wiU be enforced in that 
sense. The Mary Jane, [Id. 9,215.] This^ 
engagement is apparently fair and just in re- 
spect to the rights of these Ubellauts. It 
places their earnings at their command at 
the p<H*t where they shipped, and where it 
will most natui'ally meet their own necessi- 
ties or those of their families; and if the 
discretion was left with the court, no dis- 
position would be left to intermeddle with 
or change the arrangement. This point 
must then be conclusive against the main- 
tenance of the action, unless the libellants 
show legal reason for leaving the vessel be- 
fore reaching the port of Newbm-n. 

The first mate testifies she discharged her 
cargo from the West Indies at this port, 
and took in another for Newburn, and at the 
time of his examination she was ready to 
sail for that port. That was about three 
weeks after her arrival here. No abandon- 
ment of the voyage home was accordingly 
indicated, nor any purpose to postpone or 
evade the just claims of the libellants to 
their compensation; and the manifest equity 
of the case concm*s with the rule of law 
that they were bound to aw^ait a reasonable 
period for the voyage to be completed should 
she fail ever arriving at her home port be- 
fore instituting the action. 
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The Ubellants attempt to show there -was 
adequate causes justifying their refusal to 
continue with the vessel, and to entitle them 
to collect their wages here. The day after 
she came into port and was exclusively 
moored, they both left her, and received 
their wearing apparel, etc., without the con- 
sent of the master, and against his positive 
prohibition. If the voyage was yet in prog- 
ress, such abandonment of the vessel, unless 
excused by some of those necessities recog- 
nized by the maritime law, would be a 
desertion, working the forfeiture of all an- 
tecedent wages earned. The grounds taken 
by the libellants are (1) that the voyage ter- 
niinated at New York; (2) that the ship was 
not in a seaworthy condition; and (3) that 
the libellants were not supplied with whole- 
some provisions sufficient for their support. 

The proof is that the vessel was owned 
in Newburn, and that the libellants had 
families residing there. They give no evi- 
dence other than the shipping articles, and 
if those articles shoiild be rejected for want 
of legal proof, the presumption must be that 
the hiring was for the crew to return in the 
vessel to her port and their common home 
port, where the service commenced. The 
testimony of the crew to the unsoundness 
and unseaworthiness of the vessel Is too 
slight to justify her condemnation, and it is 
contradicted by the master, who speaks of 
her as entirely seaworthy, and denies the 
rottenness or insecmity of her masts, char- 
ged by the libellants. It was not necessary 
for them to allege those defects in their libel, 
as they are not the foundation of the action. 
The suit is for wages, and to the defense 
thereto of desertion. The libellants may 
give evidence showing legal cause for leav- 
ing the vessel. The exception to the admis- 
sibility of the proofs cannot be supported, but 
the evidence does not amount to the justifi- 
cation claimed from it I find nothing in 
the proofs establishing the charge that the 
crew had not sufiicient and proper provi- 
»ions supplied them. A ship's fare in its 
oest condition will not probably compare 
with that furnished at th6 table of respect- 
able boarding-houses or private families in 
many particulars of preparation, variety, 
and flavor. It will doubtless be found little 
attractive or palatable; yet courts will not 
be disposed to attempt nice criticisms or re- 
quirements in those respects. They will see 
sailors faii'ly remunerated if straightened 
improperly in their allowances, or if the pro- 
visions are unwholesome or noisome, or 
cooked in a manner to injure or nauseate 
the men. Only one witness, and he a libel- 
lant, testifies to the bad quality of the pro- 
visions. 

I am compelled to regard the allegations of 
the unseaworthiness of the vessel and bad- 
ness of provisions as gotten up by these 
black men to excuse their refusal to work 
the vessel home, and to hold that they have 
failed to show any reliable evidence of any 
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reasonable excuse for leaving her. Whether, 
then, the articles be adequately proved or 
not, these men have not fulfilled their ship- 
ping engagement, and as they admit articles 
were signed, they had no right to leave the 
vessel until the voyage was completed. Li- 
bels dismissed, with summary costs. 



Case KTo. 1,384a. 

BEBBINS V. The CITIZEN et al. 
[9 Betts, D. C. MS. 14.] 
■ District Court, S. D. New York. March 1, 

184:7. 

Seamen— Wages— AssiGXMEST— Suit by As- 
signor. 

[A seaman cannot maintain a suit for wages 
where the pleadings show an assignment of 
such wages for a bona fide consideration, which 
has been duly assented to by the owners of 
the vessel, and in pursuance of whicli cer- 
tain payments have been made, none of the- 
parties having received notice to disregard 
such assignment.] 

[In admh-alty. Libel by John W. Bibbins 
against the sliip Citizen and Mulford and 
Sleight for wages. libel dismissed.] 

It appearing to the court, upon the plead- 
ings and proofs in this ease, that the libel- 
lant, before the commencement of this suit, 
for a bona fide consideration had duly ti-ans- 
ferred and assigned to B. Mulford &, Co., of 
Sag Harbor, all his right and interest in the 
adventure and wages belonging and accruing 
to him on the whaling voyage in the plead- 
ings mentioned, and had also executed to said 
assignee a full poAver to sue for and receive 
the same. And it ftu'ther appearing to the 
com-t that the owners of said ship, and re- 
spondents in this case, bad due notice in writ- 
ing of said transfer and assignment and pow- 
er, and gave their assent thereto, and have,^ 
since the completion of said voyage, accoimt- 
ed with the said assignees therefor, and in 
part paid and satisfied to them the earnings- 
and compensation accruing to the libellant 
therein. And it not appealing to the com*t 
that the libellant has revoked or rescinded 
the said transfer, assignment, and power, or 
forbidden the said assignees and attorneys to- 
act therein, or that the claimants have re- 
ceived any notice from him not to regard or 
observe the same on theu* part It is con- 
sidered by THE COURT that the libellant 
has no competent authority to arrest the said 
ship or the respondents in his own name, or 
for his benefit, upon the claims aforesaid,, 
and cannot maintain the present action in 
his own right against the said ship in rem,, 
nor against the respondents in personam. 

Wherefore it is ordered, adjudged, and de- 
creed by THE COURT that the libel in thi& 
cause be dismissed, with costs to be taxed^ 
and that the said ship be discharged from ar- 
rest thereon, unless the said assignees shall, 
within ten days after notice of this decree, 
elect to continue and prosecute the action un- 
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<ler their aforesaid assignment and power. 
And it is fiu'ther ordered, in case such elec- 
tion be made by the assip:nees, that within 
the said ten days aforesaid they giye stipula- 
tion in this cause, according to the course and 
practice of the court. 



BIBBINS, (GAUDNEE. v.) See Case No. 5,- 
222. 

BIGKET, (UNITED STATES v.) See Case 
No. 14,590- 



Case No. 1,385. 

BICKFOED v. The CAROLINE. 

[Cited in The Bledona, Case No. 4,340. No- 
where reported; opinion not now accessible.] 



BICICFOED, (FRANZ & POPE KNITTING 
SIACH. CO. V.) See Case No. 5,0G1. 

BIGKFORD, (UNITED STATES v.) See 
Case No. 14,591. 



Case No. 1,386. 

BICKHAM et al. v. LAKE et al. 

[Cited in Estes v. Spain, 19 Fed. 716. Since 
reported in 51 Fed. S92,] 



Case No. 1,387. 

In re BICKLEY. 

[N. Y. Times, May 11, ISGo.] 

District Court, S. D. New York. May, 1865. 

District Coukt — Jokisdiction over Political 

PrISOXEKS — ll.VXDATE TO MILITARY OFFICER. 

[1. Tlie United States district court for the 
southern district of New Yorlv had no juris- 
diction to act on the petition of a nolitical pris- 
oner who had been imprisoned in Fort La- 
fayette, in New Yorlc harbor, but who was im- 
prisoned in Fort Warren, in Boston harbor, at 
the time of filing the petition.] 

[2. Such court will not issue a mandate to a 
major general in charge of a military depart- 
ment to leave his immediate post of service, 
proceed to a remote one, and return from thence 
a political prisoner confined by order of the 
president, in order that such prisoner may be 
brought within the jurisdiction of the court, 
and receive the relief which the court can ad- 
minister.] 

[At law. Application of George W. L. Bick- 
ley on writ of habeas corpus for discharge 
from custody. Denied. 

BETTS, District Judge. On the submission 
of the annexed files and documents to me by 
counsel for the respective parties concerned 
in the foregoing case, and upon their admis- 
sion that the facts and circumstances conneet- 
■ed with the matter thus brought to the atten- 
tion of the court are truly set forth,— that is to 
say that the before-named George W. L. Bidc- 
ley, being a citizen of the state of Ohio, and a 
citizen and resident of Cincinnati, in said 



state, for twelve years last past, was arrested 
at the city of Louisville, in the state of Ken- 
tucky, on the ISth day of July, 1863, and by 
order of the president of the United States, 
and by order of the secretary of war, was re- 
moved, as a state or political prisoner, to 
Fort Lafayette, in the harbor of New York, 
about JIarch 20th, 1864, whence he was re- 
moved March 14th, 1SG5, in charge of Major- 
Gen. John A. Dix, as militaiy commandant of 
the eastern military department of the United 
States, by order of the secretary of war to 
Fort Warren, situated in the harbor of Bos- 
ton, in the state of Jlassachusetts, and in 
the same military department of the east, and 
is there held and confined, and was so held 
and confined at the time the order made by 
the court, on the application of the petitioner 
in this matter, was served upon the respond- 
ent—upon those facts the respondent (Maj.- 
Gen, Dix) excepts to the jurisdiction of this 
court over the case so prosecuted for relief in 
this com-t. Other objections have also been 
taken, on the part of counsel for the respond- 
ent, to the legality of the claim of the peti- 
tioner tliat said Bickley be discharged, by 
means of these proceedings from his imprison- 
ment, which have been discussed by counsel 
on both sides; but it being considered by the 
court that the exception talten to the jurisdic- 
tion of this court is well taken by the re- 
spondent and conclusive against this applica- 
tion and the relief prayed thereupon, I shall 
pass other points of objection to the main- 
tenance of the present petition and motion, on 
part of the applicant, without detailed con- 
sideration thereof. 

The leading featui'e in the constitution of 
circuit and district courts in the United States 
system of jurispmdence is that each court is 
strictly limited in its capacity and field of ac- 
tion. They exercise little or no inherent or 
incidental power beyond that of a police or 
self-protective character, and they possess 
very i-arely any positive or affirmative author- 
ity not bestowed upon them by express ap- 
pointment of law. Border com'ts in adjoining 
states, endowed with exactly like functions 
by statute, cannot interchange or exercise 
that common authority conferred independ- 
ently upon each, across the separating line, 
without an enactment of positive law ena- 
bling either to act outside its special lines of 
demarcation, any more than if the sister 
states were foreign nationalities to each 
other. The federal courts established in 
Vermont have per se, in their constitutional 
structure and organization, no authority to 
enforce any description of legal process — mo- 
nition, subpoena, summons, mandate or oth- 
er form of control in the way of command 
or restraint, within the state jurisdiction of 
New Hampshire, imless a right to exercise 
such authority be specially conceded by pub- 
lic assent, and gi'ant of the state to which 
such process is directed, or from particiilar 
appointment by act of congi-ess. Ex parte 
Graham, [Case No. 5,658.] This matter and 
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the Tvliole procedure on behalf of the pris- 
oner assumes that the arrest and imprison- 
ment of the prisoner was la-wful in point of 
form and substance, and that he can he re- 
leased therefrom only in accordance -with 
the provisions of the act of congress of 
JIai-ch 3rd, 1S63, [12 Stat. 755, c. 81, § 1,] 
on the intervention of a remitting power in 
the president. 

The application to this covurt is founded 
manifestly npon the understanding that the 
prisoner is in actual confinement within the 
southern disti-ict of New York, and for that 
reason he must obtain his discharge from 
the interposition of one of the United States 
courts .of this district, as the tribunal which 
alone can have cognizance of the case, cou- 
pled with power to give the remedy which 
such facts might authorize. The petition 
avers that the prisoner was arrested at 
LouisviUe, Ky., July ISth, 1863, and re- 
moved, by order of the president and secre- 
tary of war, as a state or political prisoner, 
to Fort Lafayette March 20th, 1864, "and 
ever since has been, and is still, held therein 
as such prisoner." The written issue formed 
between the petition, and the answer and 
plea of the respondent, and the facts admit- 
ted by counsel, on the hearing, to exist in 
the case, prove that the prisoner was actu- 
ally transferred, by order of the secretary of 
war, from Fort Lafayette, in this district, to 
Fort Warren, in Massachusetts district, and 
tliere imprisoned and confined by order of 
the secretary of war, and has continued 
imder that confinement since that period. 
That removal of the prisoner, it is admitted, 
was with due authority of law, and was per- 
fected previous to the present application 
being made to this court for the release of 
the prisoner. It was carried into effect by 
the express order of the secretary of war, 
under charge of Gen. Dix as military com- 
mandant of the eastern department, which 
includes both Fort Lafayette and Fort War- 
ren. Gen. Dix personally resides in the city 
of New York, but is not resident keeper of 
either fort, and is not otherwise the com- 
mander of either than holding both within 
the compass of his general command of the 
eastern military department, embracing New 
York, with the New England states and 
state of New Jersey. 

The gravamen of the wrong alleged to have 
been received by the prisoner, and which he 
dairas to be protected against and have re- 
dressed by the arm and power of the d.vil 
law, is his false imprisonment and unlawful 
detention in confinement in Fort Lafayette, 
in this state and district This demand rests 
upon the assumption that the prisoner, in 
that manner, is entitled to have administered 
in this comrt the like relief to him against 
illegal acts and doings committed on him 
through the agency of Gen. Dix within the 
sphere of his (Gen. Dix's) military author- 
ity, in any and every other tribunal of 
justice comprehended within that command. 



and that consequently there is no severance 
or independency of remedies which must be 
sought for and obtained at diverse and dis- 
tinct localities, according to the residences* of 
the parties sustaining or inflicting the in- 
juries complained of, or in the jurisdictional 
competency o'f the judicatory appealed to 
for relief. Without regarding the inaccuracy 
of the petition in this case, stating that the 
prisoner was then held in confinement in 
this district on the presentation for his dis- 
charge on the ISth of March, 1805, when, 
upon the proofs, he had been ti'ansf erred 
from Fort Lafayette, and imprisoned in Fort 
Warren on the 14th of March previously, or 
other statements variant from the actual or 
legal effect of the proofs in relation to the 
connection of Gen. Dix with the custody of 
the prisoner, to be vital or material in point 
of pleading or on the merits of the petition, 
it is plain that the gist of the application is 
that the coui't is prayed to interpose its judi- 
cial powers to release him from his confine- 
ment in prison on the commitment com- 
plained of, and made by order of the pres- 
ident and secretary of war, and that the 
essential inquiry is whether, on the merits, 
and regardless of informalities of procedure 
in this application, this court can entertain 
jurisdiction of that matter. The prisoner did 
not manifest, to any court or judge of this 
district, any desire to be brought before such 
court or judge to be discharged fi-om im- 
prisonment, or give proof that notice of the 
fact of his confinement ever reached a judge 
or eom't before the presentation of this peti- 
tion to this eom't. 

The specific remedy and relief prayed for 
in the petition is that the judge shall order 
said G. W. L. Biddey's dischai'ge from ini- 
prisonment as such alleged state or political 
prisoner, and, upon the allegations in the pe- 
tition, that relief was unquestionably the ap- 
propriate and only one personal to him. 
The penalty upon any officer of the United 
States for refusing to execute the order of 
the court, in that respect, imposed by the 
statute, is not allotted to the prisoner in his 
recompense. The only effective relief to the 
prisoner provided by the statute is opening 
the prison gate by order of the court or 
judge, and setting him free from his con- 
finement, and that can only be done judi- 
cially by a court possessing jurisdiction and 
power competent to" displace all opposition 
and resistance. The civil authority in that 
emergency supplants, by right, the military, 
and the mandate of the com-t of the United 
States would also supersede and suppress all 
local authority in the state of Massachusetts 
over prisoners confined in her prisons, and 
discharged therefrom by a jurisdictional or- 
der and judgment of a national tribunal in 
New York. Until such force and operation 
to fordgn process is plainly appointed by a 
law of congress, or freely conceded by the 
state of Massachusetts, I cannot adjudge 
that this com*t is competent to ^ve the re- 
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liof asked for, and compel the discTiarge of 
the prisoner from Fort "Warren, and I ac- 
cordingly hold that it has no jiu'isdietion in 
the matter of this application. A decree to 
the like import was made in this coiu't in Re 
Blum, [Case No. 1,572,] on facts of similar 
character. 

Tliere is a manifest incongn'uity, at a time 
of flagrant war, for a civil ti-ibunal to issue 
a mandate to a major-general in charge of a 
military department, coercing him to leave 
his immediate post of service and command 
in which he is placed by the president, and 
depart to a different and remote one, and 
retm"n from thence a prisoner confined there- 
at by order of the commander-in-chief, with 
a view to replace such prisoner witliin the 
official cognizance of the judicial jurisdic- 
tion of the district in which his commitmcut 
was first made, that the prisoner may there 
receive the advantage of such relief as the 
local eom'ts may be qualified to administer to 
him personally. It seems to me this would 
lead to a gi-ave intermingling of judicial as- 
sumption toward the direction of the war 
power by the president in the field, and in 
the actual employment of the military in the 
service to which they are assigned by express 
authority of the commander-in-chief, 

I am not aware of any power conferred by 
law on any judge or court to thus transcend 
and supei'sede, revoke or vary, the com- 
mands of the commander-in-chief to an offi- 
cer of the ai'my in respect to military serv- 
ices in time of war, and am not disposed to 
inaugurate a precedent of that character by 
venturing an order, as judge within this dis- 
trict, that Gen. Dix proceed from his post 
in New York to Boston, and return the pris- 
oner, Bickley, personally from Fort Warren 
to Fort Lafayette, here to await and fulfill 
some judicial order of the com-t here to be 
applied for upon the matter proposed to be 
investigated in respect to his imprisonment. 
I perceive no further authoritj'' to grant the 
mandate asked in controlling the conduct of 
Gen. Dix in relation to the imprisonment of 
Bickley at Fort Warren, or his removal 
thence to Fort Lafayette, than to give a like 
order to govern his conduct, provided the 
petitioner was imprisoned at Halifax. The 
petition and application on the part of G. 
W. L. Bickley, the prisoner, is therefore de- 
nied by this com't. 
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Case ITo. 1,388. 

The BICKMORE. 

District Court, S. D. Florida. Dec. 18, 18G5. 

Salvage — Compensation. 

[Where cotton from a stranded vessel was 
saved and appraised at from $75 per bale for 
the damaged, to $200 for the dry, the court 



awarded the salvors 12 per cent, on $118,202, 
the appraised value of the cotton saved.] 
[Cited in Baker v. The Slobodna, 35 Fed. 
543.] 

[Nowhere reported; no opinion can be found. 
Decree recorded in 9 Adm, Rec. 87.] 



BICIiNELL, (BANK OP SOUTH CAROLI- 
NA V.) See Case No. S9S. 

BICKNELL, (BROOKS v.) See Cases Nos. 
1,944-1,946. 



Case No. 1,389. 

BICKNELL .et al. v. TODD et al. 

[5 McLean, 23G; ^ 1 Fish. Pat. Rep. 452; 9 
West. Law J. 1.] 

Circuit Court, D. Ohio. April, 1851. 

Patents for Ixvextions — License to Make and 
Use— IxcLUDES Right to Repaik and Puhcuase 
— RnsEitvATiox of Eight to Prosecute for 
Isfkixgejeent— Equity— Jouis DICTION — Doubt- 
FUi. Legal Right. 

1. The right to construct a patented ma- 
chine is distinct from the right to use it. 

[Distinguished in Jenkins v. Greenwald, Case 
No. 7,270.] 

2. The right to use necessarily implies tho 
right to repair, and also a right to purchase a 
machine, when the one in use is destroyed, or 
too much worn for use. 

[Distinguished in Jenkins v. Greenwald, Caso 
No. 7,270. Cited in Steam Cutter Co. v. 
Sheldon, Id. 13,331.] 

3. A patentee may reserve to himself the 
right to prosecute for piracies, within a district 
where the right of use is conveyed; but, if 
he shall afterwards clearly divest himself of 
that right, by conveying all his interest in the 
patent, within the particular district, the per- 
son who owns the right within the district may 
prosecute for piracies. It would be unreason- 
able, under such circumstances, to call upon the 
patentee to prosecute. 

4. If, in the various transfers made, it may 
be doubtful whether an action at law can be 
maintained, it affords a ground for the exer- 
cise of a chancery jurisdiction. 

[In equity. Bill by Bicknell & Jenkins 
against Todd and others for infringement oi' 
letters patent A decree was rendered for 
complainants.] 

Mr. Coflan, for complainants. 
Mr. Norton, for defendants. 

OPINION OP THE COURT. This is an 
application for an injunction. On the 21st 
April, 1846, Wilson, the assignee of Wood- 
worth's patent for a planing machine, en- 
tered into a contract with Bicknell & Jenk- 
ins, and on certain conditions expressed, con- 
veyed to them the "exclusive right to make, 
use, and vend to others to construct and use, 
dm'ing the full term of said letters patent, 
from this day until the 27th day of Decem- 
ber, 1856, machines for planing, tongueing. 
and grooving boards, upon the principle, 
plan, and description of the said renewed pat- 

^ [Reported hy Hon. John McLean, Circuit 
Justice.] 
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•ent and amended specifications, within the 
territory of Hamilton county, in the state of 
Ohio, and so much of the adjacent territory 
in the state of Kentucky, as lies along and 
adjoining said Hamilton county, and within 
five miles of the Ohio river, subject to the 
following resti'ictions: First. Hudson and 
Hughes had purchased a right of Wilson to 
make and vend to others one machine only, 
within the city of Cineinnatti. Second. 
'That he had executed several licenses to per- 
sons to use machines within the county of 
Hamilton, on condition that the licensees 
shall pay fifty cents per one thousand feet, 
to he renewed in a certain event, securing 
one dollar and twenty-five cents for every 
thousand feet of lumber passing through the 
machine, &c.; and the said Wilson retains 
the right to license other machines within the 
territory, so that the aggi-egate machines 
within the territory do not exceed thirteen. 
Third. That the said Bicknell & Jenkins 
shall not ei'ect for use, use or directly or in- 
^directly authorize to be used within the said 
territory any machines until the number is 
or shall be reduced to eight; and when any 
right of any person to use any of the said 
thirteen machines shall cease, Biclinell & 
Jenkins shall not put in operation a machine 
or machines in lieu thereof until the whole 
number of machines in operation in said 
territory shall be reduced below eight; and 
when so reduced, the number of machines 
shall be kept at eight." 

"Sixthly. Wilson agrees on due notice, to 
institute and prosecute all actions necessary 
±0 secm*e the monopoly granted by the said 
patent, within the said territory, at his own 
■expense: and expressly reserves to himself 
all damages which may occur within said 
territory; and also an exclusive right to 
prosecute for piracies therein, and if the 
"business shall be so interfered with by pira- 
cies as to affect seriously the benefit of the 
"business, then a reasonable reduction from 
the amount to be paid shall be deducted on 
that account and allowed to the proper par- 
ties." 

These are the only conditions necessaiy to 
lie considered, in deciding the present ap- 
plication. 

Under this contract, Bicknell & Jenkins 
have a right to make for use, within the dis- 
trict specified, the planing machine, under the 
restrictions named; and they have also a 
xight to all the receipts under the thiiteen li- 
censes granted, they paying to Wilson the 
«um stipulated. The right to make a ma- 
•chine is distinct from that of using it; and 
these rights have been ti'eated as distinct by 
the parties to the eonti-act. This is dear 
Irom the words of the contract, and especial- 
ly from that part of it which reserves the 
right to Hudson and Hughes to make a ma- 
chine, which had been granted to them by 
Wilson. 

Bicknell & Jenkins were bound not to make 
jnachines for use in the territoiy designated, 
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until the whole number was reduced to eight; 
and when so reduced, the number was not to 
be iaereased. But how were they to be re- 
duced? The contract declares that "when 
any right of any person to use anyof the 
thirteen machines shall cease, BidcneU & 
Jenkins shall not put in operation a machine 
or machines in lieu thereof, until the whole 
number shall be reduced to eight." Now the 
right to use such machines could only cease 
in one of two ways. First, by a voluntary 
abandonment; or, secondly, by a refusal to 
render an account of the work done, and a 
failure to pay over the compensation or rents 
as they became due. There is no statement 
in the bUl that either of these contingencies, 
has occurred, in regard to any of the thirteen 
licenses. It is clear, then, the right to make 
for use within the district is vested in Bick- 
nell & Jenkins, with the exception only in 
behalf of Hudson and Hughes who have the 
right to construct one machine. Many, if not 
all of the thirteen machines might become 
useless, and who has the power to replace 
them? It may be admitted that a licensee 
may repair his machine, but he cannot con- 
struct one. He may have a right to pm'chase 
one, for the right of use necessarily implies 
the right of pvu'chase; but the right to con- 
struct, as before remarked, is distinct from 
the right of use. 

The complainants allege that Hinlde, one of 
the defendants, claims to have a license from 
Wilson, hj which he asserts a right to make 
said machines within the territory deseribea, 
and that the other defendants protect them- 
selves imder the same ficense. And the com- 
plainants aver that the license of Hinlde is 
subservient to their contract, and is, conse- 
quently, subject to their right. That the de- 
fendants have no right under the license to 
consti'uct a planing machine, and are limited 
to the right to use such machine. And an 
injimction is prayed. The license of Hinkle 
is dated some days after the date of the con- 
ti-act between the complainants and Wilson. 
The latter having conveyed to the complain- 
ants the right to construct machines for use 
in the district specified, he could convey no 
right subsequently to Hinkle to do the same 
thing. In the conti-act there was no resei'va- 
tion in behalf of Hinkle, as in the case of 
Hudson and Hughes; although their right to 
build a machine was prior to the contract 

An objection is made that the complainants 
have no right to maintain a suit against the 
defendants for piracy, Wilson having re- 
served in the contract an exclusive right to 
prosecute for piracies, on notice, &c. On the 
2d of July, 1849, Wilson, for a valuable con- 
sideration, "assigned to Elisha Bloomer, all 
his right, title, and interest, in said patent, 
within the district described." Prior to this, 
Bicknell had assigned to Bloomer one half 
of his contract made with Wilson, in conjunc- 
' tion with Jenkins. But afterwards, on the 
1st September, 1S49, Bloomer assigns to Bick- 
nell, in consideration of the sum of three 
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tliousancl dollars, *'all his remaining exclu- 
sive right to build the Woodworth planing 
machine, within the teiTitory conveyed to the 
said Elisha Bloomer by Wilson," &c. 

From the above, it appeai-s that Wilson 
has become divested of all interest in the pat- 
ent, within the territory described; and that 
Bicknell, in relation to the contract with Wil- 
son, by himself and Jenkins, has a right to 
claim his equal share of the benefits arising 
under that contract Under such circum- 
stances, it would be useless to give notice to 
Wilson to bring suit under the conti-act He 
has now no interest in the matter, aud of 
course should not prosecute. It is not doubt- 
. ed that a patentee or his assignee, in ti'ans- 
ferring a part of the' patent, may reserve the 
rigfit to prosecute for piracies. He is inter- 
ested in the entire patent, and any suit for 
a violation of it may involve the validity of 
the right claimed. But this question arises 
under the contracts referred to. 

The bill in this case applies for an injunc- 
tion, on the ground that the defendants have 
no pretense of right to construct the machine, 
and consequently that the act complained of 
violated that part of the patent right which 
was conveyed to plaintiffs. This is the only 
gi'ound on which the jm'isdiction of this court 
can be sustained. I have entertained great 
doubts whether the plaintiffs have not an 
adequate remedy at law, and if so, relief in 
chancery should not be given. And I am 
induced to sustain the jurisdiction principally 
on the ground that from the assignments and 
re-assignments, it may be doubtful whether 
an action at law can be brougliif; so as to ob- 
tain relief for the injm-y complained of. The 
right, I think, is clearly in the complainant 
to construct the machines for planing plank, 
within the district specified, and the right is 
infringed by either of the lessees making for 
themselves or others a machine. An injunc- 
tion is allowed as prayed in the bill. 

[NOTE. This patent was granted to William 
Wood worth December 27, 1S2S, for a planing 
mill; reissued. No. 71, July 8, 1815; also re- 
issued in 1S71. 

[These patents have been the subject of litiga- 
tion in the following cases: Gibson v. Van 
Dressar, Case No. 5,402; Brooks v. Fiske, 
15 How. (56 IT. S.) 214; Pitts v. Edmonds, 
Case No. 11,191; Wilson v. Barnum, Id. 17,- 
787; Motte v. Bennett, Id. 9,884; Olcott v. 
Hawkins, Id. 10,480; Brooks v. Bick^elI, Id. 
1,944; Broolis v. Jenkins, Id. 1,953; Wash- 
burn V. Gould, Id. 17,214; Wilson v. Eousseau, 
4 How. (45 Xf. S.) 646; Woodworth v. Wilson, 
Id. 712; Woodworth v. Hall, Case No. 18,016; 
Gibson v. Betts, Id. 5,390; Van Hook v. Pen- 
dleton, Id. 10,851; Woodworth v. Hall, Id. 
18,017; Smith v. Mercer, Id. 13,078; Gibson 
V. Harris. Id. 5,396; Woodworth v. Edwards, 
Id. 18,014; Sloat v. Patton, Id. 12,947; Bar- 
nard v. Gibson, 7 How. (48 U. S.) 650; Bloom- 
er V. McQuewan, 14 How. (55 U. S.) 539; 
Bloomer v. Millinger, 1 Wall. (68 TJ. S.) 340; 
Bloomer v. Gilpin, Case No. 1,558; Bloomer 
V. Stolley, Id. 1,559; Brooks v. Norcross, Id. 
1,957; Brooks v. Bicknell, Id. 1,945, Id. 1,946; 
Brooks v. Stolley, Id. 1,962; Brown v. Shan- 
non, 20 How. (61 U. S.) 55; Dean v. Mason, 
Id. 198: Foss v. Herbert, Case No. 4,957; Gib- 
son T. Cook, Id. 5,393; Gibson v. Barnard, Id. 



5.389; Gibson v. GifPord, Id. 5,395; Jenkins v. 
Greenwald, Id. 7.270; Livingston v. Wood- 
worth, 15 How. (56 U. S.) 546; Lippincott v. 
Kelly, Case No. 8,381; Hitter v. Serrell, Id 
11,866; Simpson v. Wilson, 4 How. (45 U. S.> 
709; Van Hook v. Pendleton, Case No. 16,- 
852; Wilson v. Sherman, Id. 17.833: Wilson 
V. Simpson, 9 How. (50 XJ. S.) 109; Wilson v. 
Barnum, 8 How. (49 U. S.) 258; Wilson v. 
Stolley, Case No. 17,839; Wilson v. Turner, 
Id. 17,845; Wilson v. Rousseau, Id. 17,832; 
Brooks V. Stolley, Id. 1,903; Wilson v. Stollev, 
Id. 17,840; Woodworth v. Cook, Id. 18,011; 
Woodworth v. Sherman, Id. 18.019; Wood- 
worth V. Stone, Id. 18,021; Woodworth v. 
Weed, Id. 18,022; Woodworth v. Curtis, Id. 18,- 

vlo.J 



Case lO'o. 1,390. 

BICKNER V. The WILDIAM D.^ 
District Court, S. D. New York. May 1, 1856. 

Seamen-— Wages— Vessel Sailed on Suaues. 

[In admiralty. Libel by William Bickner 
against the schooner William D. for seaman's 
wages, amounting to $33. Dismissed.] 

Mr. Haskett, for libellant. 
Mr. Whedon, for claimant 

HALL, District Judge. The libellant knew 
at the time he shipped that the vessel was 
run, and victualed and manned by the mas- 
ter, on shares, and that the general owner 
had nothing to do with the hiring or paying 
of the seaman. He also declared, subsequent- 
ly, that when a vessel was running on shares 
as that was, the seaman could not libel the 
vessel, and I therefore conclude that he so 
imderstood it, and rendered his services on 
the credit of the master, and not on that of 
the ship. Libel dismissed, with costs. 



Case No. 1,391. 

Ex parte BIDDLE et al. 

[2 Mason, 472.] == 

Circuit Court, D. Massachusetts. May Term, 
1822. 

CouiiTS OF THE United States — Juuisdictiox — 
Diverse Citizesship — Remedies under State 
Statutes. 

1. The circuit court of the United States has 
jurisdiction in a case between citizens of dif- 
ferent states, to sustain a petition for partition, 
according to the statutes of Massachusetts for 
partition of lands among tenants in common. 
[Cited in Clark v. Sohier, Case No. 2,835; 

Perry Manuf'g Co. v. Brown, Id. 11,015.] 
[2. All the remedies given by the laws of a 
state may, as a general rule, be pursued in the 
federal courts sitting in such state.] 
[Cited in Cleveland v. La Crosse & M. R. 
Co., Case No. 2,887; Ex parte McNiel, 13 
Wall. (80 U. S.) 243; U. S. v. Block i21, 
Case No. 14,610; Griswold v. Bragg, 48 
Fed. 520; Davis v. James, 2 Fed. 621; 
Stanf^ell v. Levee Board of Miss. Dist. No. 1, 
13 Fed. 851.] 

Petition [of Clement C. Biddle and others] 
for partition among tenants in common, un- 

* [Not previously reported.] 

- [Reported by WiUiam P. Mason, Esq.] 
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der the statutes of Massacliusetts, of 11 
March, 1784, c. 41, and 14th of February, 
1787, c. 53. 

AylwiB, for certain persons appearing as 
respondents, moved the court to dismiss the 
suit for want of jm-isdiction, on the ground 
that this was a statute remedy, limited by 
the terms of the statute to the state courts. 

"W. Sullivan, contra. 

[Motion to dismiss denied.] 

STORY, Circuit Justice. The motion to 
dismiss this proceeding is founded upon the 
notion, that a petition for partition is a stat- 
ute remedy, which is confined by the terms of 
the statutes to the state courts, and the argu- 
ment is, that if so, it cannot be pursued in 
any other courts. It is certain, that the stat- 
utes confine this remedy in terms to the state 
coiu'ts; and so they do all other remedies, 
for no state legislature can be presumed to 
legislate, as to remedies, except in its own 
courts. If the argument be well founded in 
this case, it wiU have a most material bear- 
ing upon the jurisdiction of the courts of the 
United States, and shut out parties, who are 
entitled to sue, from almost all the most use- 
tvl remedies, which the lex loci has provided 
for the protection of their rights. I have be- 
stowed a good deal of reflection upon this sub- 
ject, and am satisfied, that parties entitled 
to sue in the courts of the United States are 
in general entitled to pursue in such gourts 
aU the remedies for the vindication of their 
rights, which the local laws of the state au- 
thorize to be pursued in its own courts. It 
appears to me, this is the necessary result of 
the general principles of law, applicable to 
the organization of the courts of the United 
States. The process used in these courts is, 
in general, the same as in the state courts; 
and the laws of the states are expressly de- 
clared to be rules of decision in trials at com- 
mon law in cases, where they apply. And 
the same doctrine must have been hdd with- 
out this express provision, and must now be 
implied in all suits, where the lex loci is to 
regulate the rights or remedies of parties. 
Infinite mischiefs would, upon any other prin- 
ciple, arise in the administration of justice; 
for there is scai'cely a single right or remedy, 
which has not been materially changed and 
modified hy the state legislatures. The whole 
structure of our judicial establishment mani- 
festly contemplates, that in cases within the 
reach of their jurisdiction the courts of the 
United States are to administer the same 
remedial justice, that would be administered 
in the proper state courts. The 12th section 
of the judicial act of 1789, c. 20, [1 Stat. 79,] 
authorizes an alien, or a citizen of another 
state, who is sued in a state court, to remove 
the suit into the circuit com't of the United 
States; and provides that "the cause shall 
there proceed in the same manner, as if it 
3FED.CAS. — 22 



had been brought there by original process." 
—These terms certainly suppose, that every 
suit instituted in a state com't, which might 
be removed from it, might be originally com- 
menced in the circuit court; yet such suit 
might be altogether foimded on a statute 
remedy, provided for and limited in terms to 
the courts of the state. Such in point of fact 
was the case of Wilson v. Mason, 1 Cranch, 
[5 U. S.] 45, founded on a summary proceed- 
ing, under a caveat, which, by the express 
provision of the state laws, was limited to 
the state com*t. Yet, although the jmisdic- 
tion of the supreme court was assailed on 
another ground, no objection of this natxu'e 
was made to the jurisdiction of the district 
court, into which the suit was removed from 
the state court; and if there had been any 
validity in the objection, in a cause so ear- 
nestly and ably contested, it is scarcely pos- 
sible, it should have escaped both the bar and 
the bench. If this petition had been brought 
by the respondents in a state eoin-t, the plain- 
tiffs might certainly have removed it into 
the cn-cuit court; and yet the very objection 
now urged would have applied as forcibly to 
that as to this case. It might then have been 
argued, that the remedy was limited to the 
state courts, and could not be enforced else- 
where; and that the suit could not be brought 
into the circuit comrt by original process, and 
therefore could not be removed there. I do 
not perceive the slightest difference in princi- 
ple between the cases. If the special natiu'e 
of the remedy would not prevent the removal 
of the suit; neither would it prevent its being 
pursued originally in this court. In this view 
the case already cited seems to me an au- 
thority fully in point, in support of omr juris- 
diction. 

There is another objection, however, which 
appears to me entitled to more weight. To 
sustain the jurisdiction of the com't it is nec- 
essary, that the suit should be between citi- 
zens of different states, or an alien should be 
a party. Here the petition states no adverse 
parties. It alleges, that the adverse parties 
are unknown, and only avers, that the plain- 
tiffs are informed, and believe them to be 
citizens of Massachusetts. This is not suffi- 
cient; the parties should be named, and their 
citizenship or alienage averred on the record. 
But this objection is em*ed by the appearance 
of the rfespondents, who admit themselves to 
be citizens of Massachusetts, and aver an 
adverse interest, and, non constat, that there 
are any other adverse interests in the case. 
Upon the whole, I overrule the motion for 
dismissal of the suit. 

Motion overruled. 
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Case l^o, 1,393. 

In re BIDWELL.. 

[2 N. B. R. 229, (Quarto, [1868,] 78.)] * 

District Court, N, D. New York. 

BaXKKDPTCT — DjSCIlAKGE — PeKSOXAI/ AND PAET- 

NEKSHip Debts— AMENmxG Petition. 

n^Tiere a bankrupt is liable for both personal 
and partnership debts, his petition for dis- 
charge, individually, may be amended so as to 
cover the partnership debts.] 

[Cited in Ee Marks, Case No. 9,094, and Re 
Johnston, 17 Fed. 72.] 

[In baukraptcj\ Tliis was au application 
for leave to amend petition for dischai-go. 
Granted.] 

Jlr. Gaiison, for the petitioner, stated that 
the petition in this case had been prepared 
for the discharge of the petitioners individ- 
nally, but that nearly all the debts were 
those contracted as the firm of Bidwell, 
Banta & Co., that the petitioner was the sur- 
viving partner of that firm, the other mem- 
bers having died insolvent. He was in 
doubt w^hether a discharge gi-anted upon the 
petition as now drawn and filed, would work 
a discharge of the petitioner from his debts 
as one of said firm as well as individually, 
and he therefore presented a petition of Mr. 
Bidwell asking the opinion of the cotn-t 
thereon, and for leave to amend the petition 
and its prayer, if considered necessary. 

HALiLi, District Judge, remarked that 
without examination and without being 
bound by wliat he should say, he was of the 
opinion that a discharge gi'anted on the pe- 
tition filed would discharge the petitioner 
from his co-partnership as well as individ- 
ual liability, but it would certainly be safer 
to amend the petition, and he granted the 
desired order. 



BIDWTSLL, (BAHllAS v.) See Case No. 1,- 
039. 



Case Ko. 1,393. 

BIDWELL v. CONNECTICUT MUT. LIFE 
INS. CO. 

[3 Sawy. 261.] * 

-Circuit Court, D. California. Dee. 21, 1874. 

P1.EADING— Life Insurance Pot>igt. 

Where, by the express terms of the policy, 
""the proposals, answers and declarations" made 
by the appHcant are made a part of the policy, 
they should be stated in the complaint in an ac- 
tion founded upon the policy. 

[See note at end of case.] 

[At law. Action by Anna B. Bidwell 
against the Connecticut Mutual Life Insur- 
iinee Company to recover on a policy of in- 
surance. Defendant demurs. Demm-rer sus- 
tained.] 



' [Reprinted by permission.] 
- [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Beatty & Denson, for plaintiff. 
Doyle & Barber, for defendant 

SAWYER, Circuit Judge. Action upon a 
life insurance policy. The complaint con- 
tains a copy of the policy, but does not set 
out, either in haec verba or in substance, the 
"proposals, answers and declarations" made 
by the applicant upon which the policy was 
issued. The policy set out contains the fol- 
lowing clause: "And it is also understood, 
and agreed to be the true intent and meaning 
hereof, that if the proposals, answers and 
declarations made by the said Alanson C. 
Bidwell, and bearing date the fifteenth day 
of November, 1806, and which are 'icreby 
made part and parcel of this policy as fully 
as if herein recited, and upon the faith of 
which this agreement is made, shall be found 
in any respect untrue, then and in such case 
this policy shall be null and void." The de- 
fendant demurs, on the ground that the com- 
plaint is uncertain and insufficient, it appear- 
ing upon its face that the entire conti'act is 
not set out. I think this point weU taken. 
It is well settled that under the provision of 
the policy cited, the proposals, etc., are not 
mere representations made as inducement to 
enter into a contract, but are wan-anties and 
a part of the contract itself. Miles v. Con- 
necticut :Mut. Life Ins. Co., 3 Gray, 580; 1 
Bigelow, 173; Ryan v. World ilut. Life Ins. 
Co., 4 Ins. Law J. 37: CampbeU v. New Eng- 
land Mut. Life Ins. Co., 98 Mass. 381; Teb- 
betts V. Hamilton Home Mut. Ins. Co., 1 Al- 
len, 305; McLoon v. Commercial Mut. Ins. 
Co., 100 Mass. 472; Kelsey v. Universal Life 
Ins. Co., 35 Conn. 235; Miller v. Mutual Ben. 
Life Ins. Co., 31 Iowa, 227; Lycoming Mut. 
Ins. Co. V. Saile, 67 Pa. St. 108; Rogers v. 
Charter Oak Life Ins. Co., Sup. Ct. Conn., [41 
Conn. 97.] The application being a part of 
the contract, it is necessaiy to set it out in 
the complaint; othei'wise it does not appear 
what the contract is. Bobbitt y. Liverpool 
i& L. & G. Ins. Co., 66 N. C. 70; Steph. PI. 
132; Gould, PL c. 4, § 28; 1 Chit. PI. 236. 

The demm-rer must be sustained, and it is 
so ordered. 

[NOTE. The principal case evidently estab- 
lished the California practice, since it was fol- 
lowed in Gilmore v. Lycominjr Fire Ins. Co., 55 
Oal. 123, which state ease was subsequently 
approved, but distinguished in Tischler v. Cali- 
fornia Farmers' iilut. Fire Ins. Co., 66 Cal. 
178, 4 Pae. 1169. The contrary doctrine, how- 
ever, has been held in Jacobs v. National Life 
Ins. Co., 1 MacArthur, 032, 4 Ins. Law J. 
339; Mutual Ben, Life Ins. Co. v. Cannon, 48 
Ind. 264; Guardian 31ut. Life Ins. Co. v. Ho- 
gan, 80 111. 35. In Georgia, where, by statute, 
it is unnecessary to set out the application in 
the complaint, it has been held in Travelers' 
Ins. Co. v. Sheppard, (Ga.) 12 S. E. 18, that 
the policy is admissible in evidence without the 
application on which it was issued. In Indiana 
and North Carolina the courts hold that it is 
unnecessary to set out the application as a part 
of the contract, under state statutes allowing 
a general allegation of performance by plaintii3f 
of conditions precedent. Pennsylvania Mut. Life 
Ins. Co. V. Wiler, 100 Ind. 92; Northwestern 



tS Fed. Cas. page 339] 



(Case No. 1,394) BIELER 



:Mut. Life Ins. Co. t. Hazlett„105 Ind. 212, 4 N. 
E. 582; Britt v. Mutual Ben. Life Ins. Co., 
105 N. C. 175, 10 S. K 896. And Act Pa. 
May 11, 1881, (P. L. 20,) requires a copy of the 
application to be attached to the policy, and 
renders the application inadmissible in evidence 
if not so attached. See New Era Life Ass'n 
V. Musser, 120 Pa. St. 384. 14 Atl. 155; Nor- 
ristown Title, Trust, etc., Co., v. Hancock Mut. 
Life Ins. Co., 132 Pa. St. 385, 19 Atl. 270. 

[A substantially similar question has arisen 
in several cases, as to the necessity of the in- 
sured to introduce the application in evidence; 
and it has been held in JIutual Ben. Life Ins. 
Co. T. Robertson. 59 111. 123, and Suppiger v. 
'Covenant Mut. Ben. Ass'n, 20 Bradw. 595, 
that it is unnecessary, and in Pennsylvania 
Jlut Aid Soc. V. Corley, 2 Penny. 398, that a 
policy, referring to an application as part of it, 
is inadmissible in evidence, without either pro- 
<lucing the application or accounting for it.] 



BIDWELL, (UNITED STATES v.) See Case 
No. 14,592. 

BIEDENPELD, (PRESE v.) See Case No. 
5,111. 



Case "No. 1,394. 

In re BIELER. 

[7 N. B. R. 552.] ^ 

District Court, N. D. New York. Feb. 15, 1873. 

B.iNKRDPTOT — Discontinuance op Proceedixgs 
—Setting Asihe Stipolation— Fkaud. 

[Where a bankrupt gives a receipt and release 
nnder seal to his assignee in a settlement out 
of court, and a stipulation is filed discontinuing 
the bankruptcy proceedings, the bankrupt court 
has power to set aside the stipulation on proof 
that it was obtained from the bankrupt by 
fraud, or given under a mistake of fact; but 
such court will not do so until the bankrupt 
has sought and obtained relief in a court having 
jurisdiction to set aside the release for fraud, 
or to award damages.] 

\Jn bankiTiptcy. Application of Francis J. 
Bieler, a banla-upt. to set aside a stipulation 
•discontinuing bankruptcy proceedings. De- 
nied.] 

HALL, District Judge. This is an appli- 
cation upon the petition of the bankrupt for 
an order setting aside the stipulation of the 
T>ankrupt and other parties which provided 
for an absolute dismissal of the proceedings 
in this case. The petition also prays for 
such other order as to the court shall seem 
meet, on the grounds disclosed in the peti- 
tion and affidavits on which the application 
is made. 

The proceedings herein were commenced 
-on the 21st of August, 1872, by the filing of 
the voluntary petition of the banlvrupt, and 
Truman N. Bm-rill was appointed a special 
receiver of the bankmpt's property before 
the election of an assignee. He was Subse- 
quentiy, and on the 23rd of October, 1872, 
appointed the assignee herein, which ap- 
pointment was approved the next day. Be- 
fore this, and on the 24th of September, 1872, 

* [Opinion reprinted "from 7 N. B. R. 552, by 
permission.] 



the bankrupt had presented his petition, 
showing that he had obtained the consent 
of all his creditors to a compromise and set- 
tlement of their claims against him for fifty 
cents upon the doUar, and praying for an 
order that the proceedings herein should be 
discontinued and authorizing the receiver to 
pay over the money and property in Ms 
hands to the bankrupt. An order for the 
creditors of the bankrupt to show cause 
against the prayer of said petition on the 
22nd of October, 1872, was made upon said 
petition, but the final hearing thereon was 
not had until the 13th of November, 1872, 
when, on motion of the counsel of the bank- 
rupt, it was ordered that all proceedings in 
the above entitled matter be dismissed upon 
the filing of the report of the receiver and 
assignee that all costs and disbursements, 
and his fees, disbursements and compensa- 
tion herein ai*e paid, and referring it to O. 
H. Marshall, Esq., to tak:e proof and deter- 
mine the amount of such costs, disbm-se- 
ments, fees and compensation, and du-ecting 
that after the payment thereof, the remain- 
der of the money and property of the bank- 
rupt that had come to the hands of the re- 
ceiver and assignee should be paid and de- 
livered to the bankrupt Instead of proceed- 
ing under the last mentioned order, the at- 
torney of the bankrupt, on the 26th of No- 
vember, 1872, presented to the court and 
filed a stipulation signed by himself as at- 
torney for the bankrupt, and of the assignee 
of the creditors, and also by the attorney of 
the receiver and assignee, reciting that the 
accounts and claims of the assignee had 
been adjusted and an*anged between the 
bankrupt, creditors, assignee and receiver, 
and stipulating that the proceedings in this 
case be discontinued absolutely; and that an 
order to that effect be entered, as of coui-se, 
on filing the stipulation. On this stipula- 
tion, thus filed, the com*t granted the order 
for an absolute discontinuance, as shown by 
the minutes of the judge and derk, but it 
does not appear that the order, if even 
drawn out and signed, is now on file. Aft- 
er this and on the 17th day of December, 
1872, the coimsel for the bankrupt applied 
on his petition for an order that the assignee 
and receiver account before O. H. Marshall, 
Esq., and pay over, &c. But the court de- 
nied the application on the ground that the 
proceedings had been dismissed upon the 
stipulation and application of the bankrupt, 
and the coui-t had lost jurisdiction of the 
case, but it does not appear that any order 
in accordance with such decision has been 
drawn up or filed. 

The petition on which the present applica- 
tion is founded states many of the proceed- 
ings in this matter, and that after the mak- 
ing of the order of November 12th, 1872, the 
assignee and receiver delivered to the bank- 
rupt goods, money and property, and that he, 
believing the said goods, property and 
money so retm-ned to be all that was due to 
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him, signed a receipt to the receiver and as- 
signee therefox". The petition then charges 
fraud and errors on the part of the receiver 
and assignee, that the stipulation given hy 
the attorney of the bankrupt for the absolute 
discontinuance of the proceedings herein, as 
aforesaid, was entered into without his 
Icnowledge or consent, and improvidentlj 
and without a full knowledge of the facts; 
but it does not set forth any particulars of 
the accounts and statements upon the faith 
of which the receipt of the bankrupt was 
given, or give any specifiic and precise in- 
formation in respect to any fraudulent, false 
or mistaken enti-y in the accounts of said re- 
ceiver and assignee, or of any omission or er- 
ror therein, such as should be made in a bill 
or petition for opening an account settled and 
adjusted between tlie parties in controversy. 
It is accompanied by an affidavit of James 
J. Bain that he has been acting as clerk of 
the bankrupt and of the receiver and as- 
signee for six months last past, and has had 
access to the books of the said Bieler and 
said Burrill; that the material facts stated 
in the petition are ti"ue, and that the said 
Truman N. Bui-rill has retained in his hands 
large quantities of furniture and goods be- 
longing to said Bieler, and has not accounted 
for the same or has sold the same and ap- 
plied tlie proceeds to his own use; but he 
fails to make any particular and specific 
statement of any particular fraudulent, false 
or mistaken entry, or of any omission or in- 
aeem-aey in the accounts of the receiver and 
assignee. In opposition to the application, 
the attorney of the receiver and assignee, 
states by affidavit that he "was present at 
the final settlement between said Bm-rill and 
said Frank J. Bieler of the moneys and prop- 
erty in the hands of said receiver and as- 
signee; that after the order dismissing the 
above entitled proceedings was made the said 
Biurill and Bieler accounted together of and 
concerning the moneys and property in the 
hands of said Burrill as receiver and as- 
signee, and it was agreed between fhem 
what sum of money should be paid by said 
Burrill to said Bieler, and what property 
should be delivered &c.; and that on pay- 
ment being made to Bieler he executed a re- 
ceipt and release under his seal entitled in 
these proceedings in these words: 

"Received of Truman N. Burrill, assignee 
and special receiver, full payment for aU 
money and property which has come to his 
hands as such special receiver, also as as- 
signee, and I do hereby release and dis- 
charge him from all claims and demands 
whatsoever. Witness my hand and seal, No- 
vember 20th, 1872, (signed) P, J. Bieler," 
and such affidavit also states "that it was 
agi-eed that such settlement was full and final 
of all claims of every Idnd against said Bur- 
rill in favor of said Bieler arising out of said 
Bm-rill's receivership and assigneeship in the 
above entitled proceeding." 

The affidavit of the receiver and assignee 



read in opposition to the application state* 
the settlement and the giving of the receipt 
and release substantially as stjited in the af- 
fidavit of his attorney, but states more fully 
the negotiations and examinations which pre- 
ceded it, and it must be considered as a full 
denial of all the material allegations upon 
which the bankrupt's application is based, 
whether contained in the bankrupt's petition 
or the affidavit of Bain. 

On the merits, then, no relief could be 
granted to the bankx-upt until proof of his al- 
legations had been made, but a reference 
might, perhaps, have been proper to ascer- 
tain the facts in issue between the parties, if 
there were not other gi'ounds for denying 
the application. That tliis court might set 
aside the stipulation of the 2Gth day of No- 
vember, 1872, upon satisfactory proof that it 
was obtained by fraud or given inadvert- 
ently and improperly, imder a ipistake of 
fact, is not doubted, but to do this without 
also setting aside the release of the 20th of 
that month would be of no service to the 
banlu'upt. The stipulation was given in the 
bankruptcy proceedings, and for use in this 
court, and must be to some extent under its 
jurisdiction and control; but the execution 
of the receipt and release, though they were 
for the pui-poses of description entitled in the 
case, was an act between tlie parties to tliis 
application, carrying out a settlement pri- 
vately made by the parties out of court, not- 
withstanding the prior order of the court 
providing for a reference and judicial settle- 
ment of the accoimts of the receiver and as- 
signee. Such receipt and release has never 
been filed and was probably never intended 
to be filed in this court, and it was not given 
or received under any order of the coxn*t. 
The parties chose to settle the matter them- 
selves, rather than to have it settled under 
the reference. The proceedings in bank- 
ruptcy, so far -as any question peculiar to the 
jurisdiction of the bankruptcy court was 
concei'ned, had already been closed; and the 
banlanipt's ovna. attorney, in execution and 
fulfilment of the intention of the parties 
when the release was executed, obtained, 
upon a stipulation of the attorneys of the 
parties to this application, an order of the 
com-t for the absolute dismissal of the pro- 
ceeding. The case has therefore passed 
out of the jurisdiction of the bankniptcy 
court, and even if I had the power I should 
not feel inclined to reinstate it and take ju- 
risdiction of the new eonti-oversy which has 
arisen since the proceedings in bankruptcy 
were substantially terminated, and which 
is more proper for the consideration of a 
state com-t than of the court in bankruptcy. 

It was urged, in support of the motion, that 
the bankrupt could only seek his remedy in 
this com-t because the state courts had no 
jurisdiction to set aside a stipulation en- 
tered into in this court; but, conceding that 
the state courts have no jm-isdiction to set 
aside the stipulation for the absolute discon- 
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tinuaBce of the proceedings, it is considered 
tliat the stipulation would furnish no defence 
to an action in a state court. It only pro- 
vides for the discontinuance of the proceed- 
ings here, and it is the receipt and release 
and not the stipulation which must be 
avoided (by reason of the alleged fraud,) by 
proceedings in a state court, or else the 
banlcrupt must sue for the fraud by which he 
alleges it was obtained. If the bankrupt has 
any right of action against the receiver and 
assignee to set aside the settlement and re- 
lease, as he alleges, it is for fraud or mis- 
take in the settlement and procming of the 
release, and not for any act which the -re- 
ceiver or assignee has done or omitted as an 
officer of this covtit He can file his bill to 
set aside the release or sue tlie assignee for 
the fraud in a state court, bist this court wUl 
not take jurisdiction of the conti-oversy. 

The motion or application wiU be denied, 
but without prejudice to any suit or proceed- 
ing which the bankrupt may institute in any 
court having jurisdiction, and the counsel 
for the assignee will be entitled to take a 
similar order in pursuance of the denial of 
the former application, and also to have 
drawn up and signed the order of absolute 
discontinuance directed on the filing of the 
stipulation of November 26th, 1872. 



BIBSBNTHAL, In re. See Cases Nos. 1,235 
and 1,236. 



Case No. 1,395. 

In re BiaELOW et al. 

1[2 Ben. 469; ^ 1 N. B. R. 667, (Quarto, 202.)] 

District Court, S. D. New York. June 23, 
1868. 

Baskbdptot — Lien op Creditor— Bank Stock. 

Where bankrupts, at the time of the adjudi- 
cation in bankruptcy, were indebted to a bank, 
in which they severally owned stock, and the 
by-laws of the bank provided that the stock of 
stockholders should be liable for their debts to 
the bank: Held, that the bank had a lien upon 
the stock, and had the right to apply it toward 
6uch indebtedness, whether it was an indebted- 
ness of the bankrupt firm, or of the individual 
stockholders. 

[Cited in Knight v. Old Nat. Bank, Case No. 
7,SSo.] 

[See note at end of case.] 

[In bankruptcy. In the matter of Edward 
Bigelow, David Bigelow, and Nathan Kel- 
logg, composing the firm of E. & D. Bigelow, 
involuntary banki-upts. For further proceed- 
ings, see Case No. 1,396.] 
- [By THEODORE B. GATES, Register: 
[I, one of the registers in said court in bank- 
ruptcy, do hereby certify that in the com-se 
of the proceedings in said cause the follow- 
ing questions ai-ose and were stated, and the 
facts in relation thereto agreed to by the 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
= [From 1 N. B. R. 667.] 



coimsel for the opposing parties as follows, 
to wit: by Jacob H. Dubois, who appeared 
for Elijah Dubois, the assignee in bank- 
ruptcy of the above named bankrupt, and 
Peter Cantine, who appeared for the First 
National Bank of Saugerties, a creditor of 
said bankrupts, individually and as partners. 
The First National Bank was duly organized 
as a national bank in the year 1865, under 
the provisions of the act of congress, entitled 
"An act to provide a national cm-rency se- 
cm*ed by a pledge of United States bonds, 
and to provide for the circulation and re- 
demption thereof," approved June 3, 1864, [13 
Stat 99.] That an adjudication in bankrupt- 
cy in the above matter, upon the petition of 
a creditor, was made against the above 
named bankrupts, individually and as copart- 
ners, on the 16th day of November, 1867. 
That on the said 16th day of November, 1867, 
and prior thereto for two years and upward, 
David Bigelow and Nathan Kellogg were 
each stockholders in said bank, and each 
owned twenty shares of the capital stodc 
thereof, amounting to the sum of $2,000 each, 
and said stock was standing in their respec- 
tive names on the books of said bank on the 
sixteenth day of November, and still so 
stands there. That on the 16th of Novem- 
ber, 1867, David Bigelow was indebted to the 
said bank individually, the amoimt of a note 
which became due November 8, 1867, in the 
sum of §637.46, which still remains unpaid. 
On the 16th November, 1867, Nathan Kel- 
logg was indebted to said bank individually 
upon notes which had matm-ed at different 
times between October 15th and November 
13th, 1867, in the sum of $2,971.22, which still 
continue due and, unpaid; that the total lia- 
bilities of Nathan Kellogg individually tq said 
bank on the said 16th day of November, 1867, 
were $8,048.41. That said bank is a creditor 
of said bankrupts as copartners to the amount 
of $14,745.28, of which amount the sum of 
$5,788.38 matured on the 6th day of October, 
1867, and was due on and before the 16th 
day of November, 1867. The said bank 
claims to have a lien upon said stock so held 
by the said Nathan Kellogg and David Bige- 
low, and to apply the same towards the pay- 
ment of the indebtedness to said bank as 
aforesaid, which was due on the 16th day of 
November last as aforesaid, and refuse to 
transfer said stock to the assignee of said 
banki'upts upon the books of said bank; that 
said bank stock has not been sold; that the 
bank daims such lien under and by viitue 
of the provisions of the by-laws of said banlc. 
[The assignee and other creditors of said 
banlirupts, on the other hand, claim that the 
bank has no such lien, that the by-laws, if 
valid, do not in fact create or give any lien 
or preference to said banlc upon said stock, 
for the payment or secm-ity of such indebted- 
ness or any part thereof: and if the by-laws 
do in terms give or contemplate a lien or 
preference in behalf of said bank over the 
other creditors, they are void and of no ef- 
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feet as being in contraYention of the 35th sec- 
tion of the act of con^-ess aforesaid, [13 Stat. 
110; Rev. St. 5201,] under which the said 
bank was incorporated as aforesaid, and 
which section is as follows: "Sec. 35. And 
be it f ui-ther enacted, that no association shall 
make any lien, or discount, on the secui'ity of 
the shares of its own capital stock, nor be the 
pm-chaser or holder of any such shares, un- 
less such security or purchase shall be neces- 
sary to prevent loss upon a debt previously 
contracted in good faith, and stock so pur- 
chased or acquired shall within six months 
from the time of its piu-chase, be sold or dis- 
posed of at pubhc or private sale, in default 
of which a receiver may be appointed to 
close up the business of the association ac- 
cording to the provisions of tliis act." 

[That, in the fifth clause of the articles of 
association of said bank, under which they 
wei-e organized as a banking association, un- 
der the provisions of the act of congress 
aforesaid, it is provided, in the recital of the 
powers of the directors of said bank, that 
they shall, among other things, have power 
"generally to do and perform all the acts that 
it may be legal for a board of directors to 
do under the act aforesaid, and they shall 
also have the power to make aU by-laws -that 
it may be proper and convenient for them to 
make, under the said act, for the general 
regulation of the business of the association, 
aud the entire management and administra- 
tion of its affan-s, which by-laws may pro- 
hibit, if the dh-ectors shall so determine, the 
transfer of stock owned by any stockholder 
who may be hable to this association, either 
as principal debtor or otherwise, without the 
consent of the board." 

[That on the 17th day o'f April, 1865, the 
comptroller of tlie cuiTency gave to said bank 
the usual certificate of its organization as a 
national institution, under and according to 
the requirement of the act of congi-ess afore- 
said; that on the 11th day of July, 18G5, the 
directors of said bank passed the following 
resolution: "Resolved, that we adopt the 
articles of association of the old Bank of 
Ulster as by-laws." That the said articles of 
association so covered by said resolution as 
aforesaid, contain the following provisions: 

["Sec. 3. This association shall not under 
any pretence loan money on a pledge of 
shares of the capital stock of the association, 
but this shall not be so construed as to pre- 
vent the association from applying the shares 
of any individual shareholder in manner here- 
inafter named, toward the payment of a bona 
fide debt, which said shareholder may owe 
to the association. 

["Sec. 4. The association and the board of 
directors hereinafter mentioned shall have 
power (whenever any shareholder thereof 
shall owe a debt then due to the association 
and which shall have been due and xmpaid 
for the space of three months) to give no- 
tice to such shareholder that if such debt be 
not paid and satisfied at the expiration of ten 



days from the time of such notice, the shares 
of the capital stock of this association held 
by such shareholder or standing in his name, 
or so much thereof as may be necessai'y, will 
be sold in satisfaction of such debt, and if 
at the expiration of said ten days the said 
debt of such shai-eholder shall remain due 
and unpaid, the boai*d of directors hereinafter 
mentioned shall have full power and authori- 
tj' to proceed and sell the shares held by sucli 
shareholder, or such part then -of as shall b;^ 
sufficient to pay such indebtedness, either at 
the board of brokers in the city of New York, 
or at public auction in tiie village of Ulster, 
and to appropriate the proceeds of the sale, 
if of sufficient amount, in satisfaction of such 
debt, and, if not of sufficient amount to pay 
the whole debt, then toward, and on account 
of, such indebtedness. 

["Sec. 5. Xo shareholder of thi."^ associa- 
tion shall be permitted to transfer his shf^ire, 
or receive a dividend or interest thereon, 
who shall owe to the association a debi, 
which shall have become due and have ro- 
maine'd, for the space of one day, unpaid, 
until such debt be paid, unless by and witli 
the consent of the board of directors of the 
association hereinafter mentioned, and any 
transfer made contrary to the provisions of 
this article shall be null and void. 

["Art. 5, sec. 1. The board of directors 
shall cause suitable books to be kept for the 
registi-y and transfer of the shares of the 
association, and every transfer to be valid 
shall be made in such books and signed by 
the shareholder, or his attorney duly and 
specially authorized thereunto in writing. 

["Sec. 2. No shares shall be transferred on 
which any call for an instalment of capitil, 
or any interest on such instalment shall re- 
main unpaid. 

["Sec. 3. Every transfer shall be made and 
taken expressly subject to all the conditions 
and stipulations contained in these articles; 
and every person becoming a shareholder 
by such transfer shall in proportion to his 
shares succeed to all the rights and liabili- 
ties of prior shareholder. 

["Sec. 4. The board of du-ectors may close 
the transfer books at any time for a period 
not exceeding ten days, as the convenience 
of the association may require." 

[The articles of ■ association of said bank 
were signed, sealed and acknowledged by. 
among the other corporators, the said David 
Eigelow^ Edward Bigelow, and Nathan Kel- 
logg severally. As the bank claimed this 
lien upon the stock, the bank and the as- 
signee agreed upon a statement of facts rais- 
ing an issue of law, which the register ad- 
journed with cause, giving the following 
opinion: 

[Opinion of the Register: 

[I am, therefore, of opinion, that imder 
given circumstances, the national bank may 
take the shares of one of its stockholders 
even against his will, but whether the pres- 
ent is such a case, I have very serious doubt. 
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[The Bigelows, and Kellogg, were adjudi- 1 
cated baiikrupts, as appears Tjy tlie annexed 
papers, on the IGth day of Novembpr, 1867, j 
and on the petition of the First National 
Banlc of Saugerties. The Indebtedness set 
out in the case agi'eed upon and hereto an- 
nexed had mostly accrued prior to that time. 
The assignee was not appointed until the 
25th January, 1S6S. 

[The articles of association vest in the 
board of directors power in certain cases to 
talce certain specific measures to attach and 
enforce their lien; this lien does not pro- 
ceed of its own vitality, but the oflacers of 
the bank must set it in motion, or tliey gain 
nothing by it. It is a right reserved in favor 
of the bank, if the bank elects to avail it- 
self of it, in the prescribed mode. But if It 
does not, the debtor is not divested of his 
title, and if another claimant appeai-s Tmder 
authority of the law, after the bank might, 
but before it has taken any step to attach 
its lien, I doubt whether the second is not 
tlie superior claimant. Here the bank seems 
to have taken no action to establish its 
right to the stock in question. In the mean 
time the assignee, by operation of law, be- 
came vested with title to all the property, 
both real and personal, of the banki-upt. 
He interposes in behalf of the creditoi-s, 
and claims this stock as part of the assets 
of the bankrupts. Opposed to this claim the 
bank sets up its dormant lien, which I think 
was terminated by the non-action of the 
bank itself, and tiie appointment of the as- 
signee in bankruptcy.] ' 



BliATOHFOBD, District Judge. I think 
the banlc has a lien upon the stock so held 
by Kellogg and Bigelow, and has the right to 
apply the same towai*d the payment of the 
indebtedness to the bank which was due' on 
the 16th of November, 1867, as well the in- 
dividual indebtedness as the copartnership 
indebtedness. 

[NOTE. A similar decision was rendered 
by Jlr. Justice Clifford in the circuit court for 
the Ehode Island district in 1871, in BJiight v. 
Old Nat, Bank, Case No. 7,885: but the su- 
preme court has since taken a different view of 
the question, in Bullard v. National Eagle 
Bank, IS Wall. (85 U. S.) 589. In this case, 
the association was also organized under the 
act of June 3, 1864, (13 Stat. 99.) A by-law, 
duly authorized by the articles of association, 
made all debts due from stockholders a lien 
upon their stock. The trustee of a bankrupt 
stockholder, indebted to the bank, brought suit 
against the bank for refusing to allow a trans- 
fer of the stock until such indebtedness had 
been discharged. In the circuit court there 
was a division of opinion and, among others, 
the following question was certified to the su- 
preme court: "Whether a national bank or- 
ganized under and controlled by the act of 1864, 
can acquire a valid Ii6n upon the shares of its 
stockholders by the articles of association or by- 
laws as proved in this case." Sir. Justice 

= [From 1 N. B. B. 667; the report from 2 Ben. 
469, containing merely a condensed statement 
of the register s findings and opinion.] 



Strong, delivered the opinion of the court, an- 
swering this question in the negative, on the 
ground of the prohibition contained in the thir- 
ty-fifth section of the act, (13 Stat. 110; Rev. 
St, § 5201,) and of the evident intention on 
the part of congress to relieve shareholders from 
the restriction imposed by the thirty-sixth sec- 
tion of the prior act of February 25, 1863^ 
in omitting that section entirely from the sub- 
stituted act of lS6i. This thirty-sixth section 
made all debts due from shareholders to the 
association a lien upon their holdings, (12 Stat. 
675.) Bullard v. National Eagle Bank, 18 Wall. 
(85 U. S.) 589. See, also, In re Keiler, Case 
No. 7,648.] 



Case Ho. 1,396. 

In re BIGELOW et al. 

[2 Ben. 480;* 1 N. B. K. 632, (Quarto, 186;) 
1 Am. Law T. Hep. Bankr. 95.] 

District Court, S. D. New York. June, 1868. 

BANKKUPTCY— APPLIOATIOX BY CUEDITOBS TO SeLI. 
COLLATEKALS — PitEVIOUS PltOOF OF DEBT NeC- 
ESSAIIT. 

1. Where, in bankruptcy proceedings, a cred- 
itor, claiming to hold collaterals as security for 
an indebtedness of the bankrupts, applied for 
an order to sell the same, under the twentieth 
section of the bankruptcy act, [ilarch 2, 1S67; 
14 Stat. 526,] which was opposed by the as- 
signee in bankruptcy on the ground that the 
crG('itor had not proved his debt, as required 
by the twenty-second section of the act: Held, 
that the creditor could substantiate his claim 
against the bankrupts, so far as to comply with 
the requirements of the twenty-second section, 
without previously ascertaining the valne of 
the securities which he held, 

2. That, as the creditor's right to hold the 
collaterals was dependent upon his ability to 
show himself to be a creditor, no permission to 
sell the collaterals could be granted, until his 
right to sell them was shown, as required by 
the twenty-second section of the act. 

[Cited in Re Bloss, Case No. 1,562; Re 

Frizelle, Id. 5,133; Re Brinkman, Id. 1,884; 

Phelps V. SellJck, Id. 11,079: Re California 

■Pac. R. Co., Id. 2,315; Re Hufnagel, Id. 

6,837; Re Crossette, Id. 3,435.] 

[3. Cited in Re Stansell, Case No. 13,293, as 
implying that, in proving a mortgagee's debt, 
the lien should be stated in order that it may 
not be considered waived.] 

[In bankruptcy. In the matter of Edward 
Bigelow, David Bigelow, and Nathan Kel- 
logg. Heard on an application by the Na- 
tional Bank of the Commonwealth for an or- 
der to sell certain collaterals. Denied. 

James Emott and E. H. Pomeroy, for the 
motion. 
P. Cantine, opposed. 

BENEDICT, District Judge. This is an 
application, on the part of the National Bank 
of the Commonwealth, for an order directing 
the sale by the bank of certain stocks be- 
longing to the above-named banlanipts, 
which the bank claims to hold as security 
for the indebtedness af the bankrupts to the 
bank. 

The application is foimded upon a petition 
setting forth that the bank is a creditor of 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the bankrupts to the extent of $31,880, as 
security for which it holds certain stocks 
pledsjed by the banla-upts, the value of which 
is uncertain, and as to which value the as- 
signee in bankruptcy declines to agree; and 
the petitioners therefore pray for an order 
to sell said stocks, in accordance with the 
provisions of the twentieth section of the 
banla-uptcy act, [March 2, 1867; 14 Stat. 
526,] which declares that "when a creditor 
has a mortgage or pledge of real or personal 
property of the bankrupt, or a lien thereon 
for securing the payment of a debt owing to 
him from the banlirupt, he shall be admitted 
as a creditor only for the balance of the 
debt, after deducting the value of such prop- 
erty, to be ascertained by agreement between 
him and the assignee, or by a sale thereof, to 
be made in such manner as the court shaU 
direct." 

The application is sti-enuously opposed by 
the assignee in bankruptcy, principally upon 
the ground that it is prematm-e, inasmuch as 
the petitioners have taken no steps what- 
ever to exhibit or prove their debt in the 
manner reqiiired by the twenty-second sec- 
tion 9f the bankruptcy act. 

The question thus raised I have considered 
with some care, because of the veiy positive 
opinion expressed by the intelligent counsel 
for the petitioners, that, if the application 
of the petitioners be now denied, it will be 
impossible for them to make proof of their 
debt without by that act releasing their right 
to the secm-ities which they claim to hold. 

This opinion, I am satisfied, by an exami- 
nation of the various provisions of the bank- 
ruptcy act, is erroneous; and I am also sat- 
isfied that, in the present posture of the pro- 
ceedings, the application of the petitioners 
cannot be granted. 

According to the plain words of the very 
provision of the twentieth section which gives 
power to make the order here prayed for, 
the right to the order is made to depend 
upon certain facts, namely: the existence of 
a debt owing to the creditor from the bank- 
rupt, by virtue of which the creditor is to 
be admitted to share in the distribution of 
the bankrupt's estate, and the existence in 
the hands of the creditor of securities pledged 
by the bankrupt to secm-e the payment of 
that debt. 

How these facts shall be made to appear, 
is not provided in the twentieth section, but 
is provided in the twenty -second section. 
According to the twenty-second section, any 
creditor desiring to be admitted to share in 
the estate of the bankrupt by virtue of a 
debt owing him from the banla-upt, must ex- 
hibit his claim in a deposition, setting forth 
the consideration thereof and the secm-ities, 
if any, held therefor. Upon this deposition 
a hearing may be had, and testimony offered 
both in support of and in opposition to the 
averments of the deposition; and an adjudi- 
cation is to be thereon made. But it will be 
noticed that the value of the secm-ities which 



may appear to be held by the creditor is not 
required by the act to be set forth in the 
deposition, and that form twenty-one only 
requires an estimate of that value to be 
made. The value of the securities forms no 
part of the issue which the deposition ten- 
ders, nor is it a fact of any importance to 
be known until it shall appear that there is 
a valid indebtedness, and that such property 
is held as secm-ity therefor. 

These facts having been made to appear, 
and it being thus determined that the person 
claiming to be a creditor is in fact entitled to 
share in the distribution of the estate, it then 
becomes necessary to ascertain the value of 
the property of the banki-upt which the cred- 
itor is entitled to hold, in order, by charging 
that value against the indebtedness shown to 
exist, to fix the amount which is to be allow- 
ed as the creditor's debt, for which he is en- 
titled to be admitted to share in the distribu- 
tion of the assets. 

The mode of ascertaining this value is giv- 
en in the portion of the twentieth section 
above cited, and when this value has thus 
been ascertained and deducted from the in- 
debtedness proved, then the debt of the cred- 
itor is proved within the meaning of the 
twentieth section. 

As used in that section, the word "debt" 
means the amount upon wlxich the dividend 
is to be computed, and the phrase, "prove his 
debt," is equivalent to the phrase, "share in 
the distribution of the assets." 

A creditor does not prove as against the 
estate, or offer to so prove, the whole indebt- 
edness of the bankrupt exhibited in his dep- 
osition, when against that indebtedness are 
set out securities held therefor, the value of 
which, when ascei'tained, the court is asked 
to deduct from the indebtedness, in order to 
ai-rive at the balance of the account, for 
which balance alone the creditor seeks to be 
admitted to share in the distribution of the 
assets; and I fail to find any provision in the 
bankruptcy act which declares tliat the exhi- 
bition of such a deposition, and proving the 
facts which it avers, if it be contested, will 
invalidate the right of the creditor to the se- 
cm-ities which he is found to hold. 

But it is said that the twentieth section de- 
clares tliat if the secm-ity be not sold or re- 
leased, the creditor shall not be allowed to 
prove any portion of his debt, and therefore 
that the sale asked for is a necessary prece- 
dent to any attempt to exliibit a claim to be 
a ci-editor. I have above stated that this 
clause does not, in my opinion, refer to the 
exhibition of tlie claim required by the twen- 
ty-second section, but refers to the right of 
the creditor to have his debt placed on the 
list as entitled to draw a dividend. But, if 
this be not so, it is by no means certain that 
the clause is applicable to any case but one 
where tlie value of the propei-ty exceeds the 
sum for which it is held as security, which 
is not the case here; and, besides, if the 
clause be applicable to this case, it certainly 
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'does not dedare that if the creditor does 
prove his debt, he shaU lose Ms security. 
And, inasmuch as, in this case, the assignee, 
who is the only person opposing, insists that 
the petitioners can and must prove theii* 
debt, it would seem that the clause could be 
no impediment to the petitioners. 

My conclusion, therefore, is that the peti- 
tioners can exhibit and substantiate their 
<;laim against these bankrupts so far as to 
■comply with the requirements of the twenty- 
second section, without previously ascertain- 
ing the value of the securities which they 
hold, and that inasmuch as their rights to the 
proceeds of the stocks, which they concede 
to be the property of the bankrupts, is de- 
pendent upon their ability to show them- 
selves to be creditors, and to hold this prop- 
erty as secm'ity, no permission should be 
granted them to sell ther property until their 
right to do so is shown in the manner re- 
•quh-ed by the twenty-second section of the 
act. To grant that permission now would be 
to assume the existence of facts which may 
never be made to appear, for it cannot now 
"be shown that the petitioners will ever seek 
to participate in the proceedings in bank- 
ruptcy; or, if they do, that upon the hearing 
Jt will be adjudged that they have any debt, 
or, if they have, that these stocks were 
pledged to them as security therefor; and 
what title would be conveyed by a sale made 
under such circumstances, in the event of its 
Ijcing adjudged, in tlie bankrupt proceedings, 
that the petitioners were not creditors of the 
bankrupts, or that they did not hold these 
«toclis of the bankrupts as secm-ity for any 
-debt. 

To grant that permission .would be to as- 
-sume as proved the facts upon which the 
Tight to the order is, by the act, made de- 
pendent, and yet make the order for the sole 
reason that these same facts have not been, 
and cannot now be, proved. 

I must confess my inability to see how such 
action can be properly reqmred of the com-t 

The motion is therefore denied. 



Case -No. 1,397. 

In re BIGELOW et al. 

[3 Ben. 146; ^ 2 N. B. U. 371, (Quarto, 121;) 
2 Am. Law T. Rep. Banlir. 41-] 

District Court, S. D. New York. Jan. 29, 1869. 

Banerui'TOY — Joint and SeveuaI/ Debt — Part- 
HEKSHip Assets and Individual Assets — Coun- 
sel Fees for Drawing Schedules. 

1. "Where members of a firm had been ad- 
judged banltrupt, and a creditor proved a claim 
against them separately and not against the 
firm, the foundation of the claim being a bond 
made by the bankrupts, "composing the firm 
of E. & D. Bigelow & Co.," in which they 
bound themselves, "jointly and severally," the 
assets of the partnership not being sufficient to 
pay the partnership debts, but the assets of one 

* [Reported by Robert D. Benedict, Esq., and 
Jiere reprinted by permission.] 
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of the partners being sufficient to pay all his 
separate debts in full: Bdd, that the creditor 
was entitled to dividends upon his debt out of 
the several assets of the individual bankrupts. 
[Cited in Re Howard, Case No. 6,750; Re 

Bradley, Id. 1,772; Emery v. Canal Nat. 

Bank, Id. 4,446; Re Long, Id. 8,476; Re 

Tesson, Id. 13,844; Re Vetterlein, 20 Fed. 

110.] 
2. Counsel fees for attending on behalf of a 
bankrupt and opposing proceedings in involunta- 
ry bankruptcy, and for drawing inventories and 
schedules required to be made and filed under 
the order of adjudication of bankruptcy, are 
not proper charges against the estate in the 
hands of the assignee. 
[Cited in Re Jaycox, Case No. 7,239; Re 

Gies, Id. 5,407.] 

[In bankruptcy. In the matter of Edwai-d 
Bigelow, David Bigelow, and Nathan Kel- 
logg, doing business as the fii'm E. & D. 
Bigelow & Co. Heard on application by 
John Bigelow to prove a certain claim and 
the roaster's report thereon. Proof allowed. 
Heard also on claim of bankrupt's counsel. 
Disallowed.] 

The firm of E. & D. Bigelow & Co., composed 
of the banlirupts above named, and its in- 
dividual members, were adjudged bankrupts, 
in involuntary proceedings. Debts were pro- 
ven to the following amounts: 

Against the firm ?209,748 24 

Against Edward Bigelow individ- 
ually 55,395 67 

Against David Bigelow individu- 
ally 13,961 S3 

Against Nathan Kellogg individu- 
ally 45,715 78 

The assets were as foUows: 

Assets of the firm §22,787 07 

Assets of Edward Bigelow 14,131 03 

Assets of David Bigelow 32,346 75 

Assets of Nathan Kellogg 22,709 93 

John Bigelow filed proof of a claim against 
the several bankrupts for §5,495.64, founded 
upon a bond executed by "Edward Bigelow, 
David Bigelow, and Nathan KeUogg, and 
composing the firm of E. <&D. Bigelow & Co.," 
by which the obligors bound themselves 
"jointly and severally," and their "heirs, ex- 
ecutors, and administrators, and each of 
them." 

Other creditors objected to this claim, as 
against the separate estates of the bankrupts, 
alleging that the debt was originally a pait- 
nership debt, and should receive dividends 
only out of partnership assets. Thereupon, 
the com*t referred it to the register, [Theo- 
dore B. Gates,] to take proofs and report 
them to the comt, with his opinion. 

= [Asa Bigelow died intestate about 1850, 
leaving children and heirs at law, Edwai'd 
Bigelow, David Bigelow, John Bigelow, Su- 
san B. Kellogg, and Adaline B. Beers. Asa 
Bigelow left an estate valued at seventy- 
five thousand dollars, about twenty-five or 
thirty thousand doUars of which was in 
notes of the firm of E. «& D. Bigelow & Co., 
composed of these bankrupts. 

[On the 1st day of Februai*y, 1851, Asa 

= UTrom 2 N. B. R. 371, (Quarto, 121.)] 
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Bigelow's heirs agreed upon a division of 
tlieir father's estate, and in carrying out 
that agi-eement, the bond above mentioned 
was executed and delivered to John Bigelow, 
and he, at the same time, executed an 
agreement to the otlier heirs, wherein, in 
consideration of a bill of sale of certain ar- 
ticles of personal property, made to him by 
his co-heirs, and in fui'ther consideration of 
the bond above mentioned, which is de- 
scribed as having been executed by Edward 
Bigelow, David Bigelow, and Nathan Kel- 
logg, composing the firm of E. & D. Bigelow 
& Co., he releases his interest in the residue 
of the personal estate, and agi'ees to exe- 
cute releases of his interest in the real 
estate, when the bond shall have been paid. 
He subsequently gave these releases without 
requiring the condition to be first performed. 
Nathan Kellogg had no personal interest in 
the estate of Asa Bigelow, and derived no 
benefit from this division, nor was he a 
party to any of these transactions, except- 
ing only tlie bond. John Bigelow was ow- 
ing his father's estate an amount, which, 
added to the sum provided for in the bond, 
made about one-fifth of the entire estate. 
[The evidence introduced botli by the solicit- 
ors for John Bigelow and for the opposing 
creditors, was mainly directed to the object of 
showing what was the consideration for the 
execution of this bond; the solicitor for 
Bigelow claiming, that it was the execution 
of the agi'eement by his client to release his 
interest in the real estate, so far as Edward 
and David wei'e concerned, and that, as to 
Kellogg, it was a matter of private arrange- 
ment among tliemselves, and cannot affect 
John Bigelow. The solicitor for the op- 
posing creditor argues, that this bond was 
given for and on account of the firm's in- 
debtedness to the estate of Asa Bigelow, and 
fliat it was delivered to John Bigelow as a 
part of the personal estate of his father, and 
in extinguishment of an equal amount of the 
notes of the firm of E. & D. Bigelow & Co., 
held by that estate. I think the evidence 
sustains the position of the Solicitors for the 
opposing ci"editors. John elected to take his 
share out of the personal estate, and as a 
necessary consequence, agi'eed to release his 
interest in the real estate. A large part of 
the personal estate was in notes of the 
firm of E. & D. Bigelow & Co. Two raem- 
hers of the firm were equal co-heirs with 
John Bigelow, the other members had no 
interest in tlie estate. "With him it was 
only a question whether the firm should con- 
tinue to owe the estate to Asa Bigelow, or 
merge a part of that indebtedness in a bond 
to one of the heirs. The bond was given, 
and for a sum which, added to the advance- 
ments made to John Bigelow, discharged his 
claim upon the estate. The provision in the 
agreement making the release depend upon 
the payment of the bond, was in the natm-e 
of a security, and did not enter into the 
question of consideration. 



[If it were allowable to adopt the theorj- 
on which the examination was conducted, I 
should have no difiiculty in arriving at what 
would seem to be the inevitable conclusion, 
that as this was originally a pai'tnership 
debt, it can only be paid out of partnership 
assets, but I doubt the power of the court to 
remit a creditor under these circumstances, 
to his original and extinguished remedy. 
The bond presented by the claimant in this 
case is, by express terms, joint and several, 
and the obligee could have maintained an 
action for its breach against all or either of 
the obligors. 

[Does the fact that the obligors have gone 
into banlcruptcy change or restrict the rights 
of the creditor? Section 3G of the bankrupt 
law [March 2, 1S67; 14 Stat. 534] provides, 
that where partners are adjudged bankrupt 
"all the joint stock and i^roperty of the co- 
partnership, and also, all the separate estate 
of each of the partners, shall be taken," &c.. 
and "all the creditors of the company, and 
the separate ci-editors of each partner, shall 
be allowed to prove their respective debts, 
* * * the net proceeds of the joint stock 
shall be appropriated to pay the debt of the 
co-partnership, and the net proceeds of the 
separate estate of each partner shall be ap- 
propriated to pay his separate creditors." 
Any balance of the separate estate of any 
partner is to be added to the joint stock for 
the payment of partnership debts, and any 
surplus of joint stock is to be divided and 
appropriated among the separate estates *'as 
it would have been if the partnership had 
been dissolved without any bankruptcy; and 
the sum so appropriated to the separate es- 
tate of each partner, shall be applied to the 
payment of the sepai'ate debts." 

[The instrament \inder which John Bigelow 
claims dividends, is joint as to the co-pai-t- 
nership, and several as to each of the indi- 
vidual members; and as they have chosen to 
make themselves thus liable, I do not see 
how this com't can interfere to dimiuisli thi' 
seemuty they have placed in the hands of 
their cretlitors. Even if the English doc- 
trine of election obtained in this country, the 
court could only require the creditor to do 
what he has already done; he has elected to 
look to tlie assets of the individual members 
of the late firm, and has not proved his 
claim against them as co-partners. 

[Our American authorities incline to treat 
creditors of the banla-upts according to their 
strict legal right, and to enforce the prin- 
ciples that would obtain at law. The deci- 
sion of the case of Mead v. National Bank of 
Fayetteville, [Case No. 9,366,] by Judge Hall, 
in the northern district, is the latest author- 
ity on this question of the rights of creditors 
in banki-uptcy proceedings. Edwin S. Rus- 
sell, Porter Tremain, and Augustus Tremain, 
were adjudged bankrupts. They had been 
co-partners in business, and were indebted to 
the Bank of FayetteviUe in the sum of forty- 
three, thousand dollars, which was evidenced. 
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by sundry notes of the firm as maker, and 
eadi of these notes bore the endorsement of 
one of the co-partners. Prior to the bank- 
ruptcy, the form of the paper which evi- 
denced such indebtedness was changed upon 
the application of the officers of the bank, 
and the firm notes were taken for fom^een 
thousand doUars, on the notes of Porter Tre- 
main for ten thousand dollars; on those of 
Augustus Tremain for nine thousand dollars, 
and those of Edwin S. Russell for ten thou- 
sand dollars. The notes made by the firm 
were endorsed by Edwin S. Russell, and 
those made by one of the individual partners 
were respectively endorsed by the othei- two 
members of the firm. The notes were given 
for debts which were the proper debts of the 
partnership. 

[The assignee filed his bill, insisting that 
the whole debt of the bank being in equity, 
and in fact the debt of the firm, must be 
proved as a debt against, and take a dividend 
from, only the joint estate of the bankrupts; 
and that no part of it coiild be paid out of 
the individual estate of the bankrupts, in 
consequence of their individual liability 
either as makers or endorsers. 

[The counsel who aa-gued the case had been 
unable to find any decision under the act of 
[August 19,] 1841, [5 Stat. 440,] which deter- 
mined the question, and Judge Hall states, 
that but a single case— In re Farnum, [Case 
No. 4,674]~in which this question appears to 
have been decided had come under his ob- 
servation. 

[Judge Hall says, that when these notes 
Avere dishonored°the bank was the legal cred- 
itor of the several parties thereto, according 
to the form of their several and respective 
obligations, and there is no reason for hold- 
ing that the legal relation of debtor and cred- 
itor thus subsisting, did not exist under the 
bankrupt law. Judge Hall holds that the 
banlc had a right to prove its debts against 
the makers of the note held by it, and is en- 
titled to dividends from the joint and sepa- 
rate estates of the bankrupts, according to 
such proof; and that the utmost that can 
be claimed against the bank is, "that it may 
be driven to its election;" but in the next 
paragraph tlie judge thinks it doubtful 
whether the bank is compelled to elect, and 
referring to the case of Farnum, decided by 
Judge Sprague under the bankrupt' law of 
1841, intimates that a creditor who holds a 
bill of exchange drawn by the firm and en- 
dorsed by one of the members, was entitled 
to dividend from the joint estate of the firm, 
and also a dividend from the separate estate 
of the partner who made such endorsement, 
and quotes from the Farnum case the dec- 
laration of Judge Sprague, "that the right of 
a party holding two valid obligations, to the 
benefit of both, was founded both in law and 
justice." Hi Borden v. Cuyler, 10 Gush. 478, 
cited by Judge HaU, Judge Gushing, iu deliv- 
ering the opinion of the court, declared that 
it remained a mooted question in the United 



States, and that in Massachusetts the prac- 
tice and the weight of professional opinion 
favored the double proof, but that the point 
had not then been adjudicated. 

[The weight of American authority favors 
the right of a creditor who has a conti-act 
joint as to the firm and several as. to one or 
more of the partners, to prove against the 
firm and the individual partner or partners, 
and to receive dividends from the joint and 
individual assets. I have no doubt that the- 
creditor is entitied under his proof to divi- 
dends out of the several assets of the indi- 
vidual bankrupts, resulting in the payment 
in f uU of the bond.] ' 

BLATGHFOE.D, Disti'ict Judge. I concur 
with the register, that the creditor, John 
Bigelow, is, under his proof of debt, entitied 
to dividends out of the several assets of the- 
individual bankrupts. 

The register also submitted to the court a 
bill, , which had been presented to the as- 
signee by counsel for the banla-upts, for serv- 
ices in attending on the return of the order 
to show cause, and successfully resisting t-\vo 
of the grounds on which the adjudication of 
bankruptcy was sought, .and also for services 
in preparing the inventories and schedules re- 
quired, under the order of adjudication of 
bankruptcy, to be prepared and filed by the- 
bankrupts. 

BLATGHFOED, District Judge. I do not 
think the bill is a charge against the estate- 
of the bankrupts in the hands of the as- 
signee. 



Case Ho. 1,398. 

In re BIGELOW et al. 

[3 Ben. 198;^ 2 N. B. R. 556, {Qnarto, 170;^ 
2 Am. Law T. Rep. Bankr. 87.] 

District Gourt, S. D. New York, April, 1869. 
BAXKituPTCr— Debt to Wjfe. 

AVhere a -wife having received money from 
her father's estate, put it in her husband's 
hands, with the verbal understanding that she 
was to have it when she wanted it, and aft- 
erwards drew all but $700, and it appeared that 
the husband had at various times given her fur- 
niture and stock, and taken oxit policies of life- 
insurance for her benefit, and her husband 
was, some seven years after the receipt of the 
money, declared a bankrupt: Hehl, that the 
wife was entitled to prove the §700, without 
interest, as a debt against her husband's estate. 

[Gited in Re Blandin, Case No. 1,527; Clark 
V. Hezekiah, 24 Fed. GG5.] 

[In bankruptcy. In the matter of Edward' 
Bigelow, David Bigelow, and Nathan Kel- 
logg, doing business as the fii-m of E. & D. 
Bigelow & Go. Heard on application by- 
Mary B. Bigelow to prove a certain claim 
and the register's report thereon. Proof al- 
lowed.] 

= [From 2 N. B. R. 371, (Quarto, 121.)] 
^ [Reported by Robert D. Benedict, Esq., and: 
here reprinted by permission.] 
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In this case objections were filed by credit- 
ors to a claim of Mary B. Bigelow against 
the estate of her husband, Edward Bigelow. 
The court referred the matter to the register 
to take proof of the facts, and report to the 
coui't, with his opinion. 

The register reported that the evidence 
seemed to establish the following facts: 

1. Between July, 1859, and the spring of 
ISOl, Mrs. Bigelow came into possession, by 
two several payments, of about ?1,500 from 
her father's estate. 

2. This money she handed over to her hus- 
band for safe keeping, with the verbal un- 
derstanding that she was to have it when 
she wanted it. 

3. She subsequently drew all but $700 of 
this money from her husband to purchase sil- 
ver plate, leaving in her husband's hands the 
sum of $700, which she now claimed, together 
with interest thereon from 1859. 

4. Her deposition for proof of her claim 
set out the demand as follows: "Is justly 
and truly indebted to this deponent in the 
sum of $1,141.00, being the balance of money 
belonging to this deponent, as her separate 
estate, which was left to this deponent by 
her father, David Boies, and which this de- 
ponent lent to her husband, the said Edward 
Bigelow, about 1859. The principal sum tlius 
had by the said Edward Bigelow, as afore- 
said, was $700, which, together with interest 
to the 16th of November, 1SG7, amounts to 
the said sum of $1,141.00," to which was add- 
ed the formal part of the deposition,. 

5. No note or writing was made of this 
transaction, nor did Mrs. Bigelow keep any 
written account of the amount placed in, or 
drawn from, her husband's hands. She testi- 
fied: "I kept along from year to year, as I 
expended money, a recollection as to the bal- 
ance remaining due to me." 

6. In August, 1863, she received from her 
husband, out of this fund, $20.00. 

7. It was shown on the part of the contest- 
ing creditors, by the examination of Edward 
Bigelow and his wife, that, since their mar- 
riage, Mr. Bigelow had given his wife certain 
household furnitm-e, also a horse, harness, 
carriage, and sleigh, some stock in a silver 
mine, which cost $100, and also 20 1-5 shares 
of turnpike road stock, on which $12.60 per 
share had been paid. There were also life 
insurance policies taken out for the benefit 
of Mrs. Bigelow and the children; and Mrs. 
Bigelow received $120 as the proceeds of hay 
raised upon Bigelow's farms, and sold by 
Mrs. B. in the fall of 1867, at or about the 
time of the commencement of banla-uptcy 
proceedings against her husband. 

By TIIEODOIIE B. GATES, Register: 
~ [There are some apparent inconsistencies 
in Mrs. Bigelow's evidence — yet I think 
they are more apparent than real. She re- 
lied entirely upon her recollection to keep 
the account of this fund, or rather of the 

= [From 2 N. B. R. 557.] 



amount due to her from time to time, dis- 
missing from her mind the particulars in re- 
lation to what had been drawn and expend- 
ed. If the expression "I kept along from 
year to year, as I expended money, a recol- 
lection as to the balance remaining due to 
me," is imderstood, as I have no doubt it 
was intended, to refer to the eight hundred 
dollars which' she spent for silver plate, and 
that this expenditure was made in several 
smaller sums, and at sundry times; and that 
in speaking of the "balance of money be- 
longing to her" and of the "principal," she 
refei-s to the sum of seven hundred dollars 
as a part of the fifteen hundred dollars, 
which she had let her husband have, and 
which, alone, she then regarded as the loan 
or trust held by him for her— wiping out, 
as it were, doUar after dollar, until about 
seven hundred dollai-s remained— then the 
testimony becomes consistent and intelligi- 
ble. And taking this view of it I have no 
difficulty in arriving at the conclusion that 
at the time of Edward Bigelow's bankruptcy 
he was indebted to his wife in the sum of 
seven hundred dollars, and that equity 
would hold him to be her trustee for that 
amount. 

[The proof negatives the theory of the 
contesting creditors' solicitor, that this was 
a gift and not a loan or ti-ust. Mrs. Bige- 
low expressly swears that her husband was 
to hold this money for her, and that she 
was to have it when she wanted it. While 
the law regaa-ds with great distrust claims 
of this character, equity wiU protect the 
rights of the wife even against the credit- 
oi-s of the husband. The court being satis- 
fied that the money was the separate prop- 
erty of the wife, and was placed in the hus- 
band's hands as a loan or trust for the bene- 
fit and use of the wife, and not as a gift, will 
adjudge him to be her debtor to that amount, 
and will award payment to her as to any 
other creditor. Woodworth v. Sweet, 44 
Barb. 268. This was so held even before 
our statutes in relation to the separate es- 
tates of married women, and is founded up- 
on the plainest principles of equity. 

[I have had some difficulty in aiTiving at 
a satisfactory conclusion as to the exact 
amount of money of the claimant's remain- 
ing in Mr. Bigelow's hands at the time of 
his bankruptcy; but I think a reasonable 
and fair construction of Mrs. Bigelow's evi- 
dence justifies the conclusion, that over and 
above all sums which she had from time to 
time "drawn" out of tliis fund, for silver- 
ware and for other purposes, through a pe- 
riod of seven or eight years, there still re- 
mained of the original fifteen hundi-ed dol- 
lars, the sum of seven hundred dollars, 
which Mrs. Bigelow came to regard and 
speak of as though it alone was the basis 
of her claim. 

[In the absence of any agreement to pay 
interest, and in view of the fact that Mr. 
Bigelow's relation to this fund was that of 
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trustee for the benefit of Ms wife, I do not 
think it carries interest— certainly not until 
after demand. 

[The various transfers of items of person- 
al property from Mr, Bigelow to his -wife, 
at different times dm-ing their married life, 
and previous to his banki-uptcy, ai-e proven 
to have heen gifts, and are neither numer- 
ous nor of much value. They were not given 
by him or received by her on account of his 
indebtedness to her, or with any reference 
to such indebtedness. They were such 
gifts as the position of the donor justified 
him in mailing and the donee in accepting. 
The time when made, the circumstances of 
the parties, and the natm-e of the gifts, re- 
pel the idea that they had any other char- 
acter than tli.at attributed to them by Mr, 
Bigelow. 

[If these were purely and simply gifts from 
husband to wife, I do not understand how 
they can be held to be payments. To make 
them such, would be to create an unthought- 
of contract between the parties, and to per- 
vert an act of respect and affection into the 
sordid channel of barter and traffic. The 
solicitor for the contesting creditors insists 
that if these things were given by the hus- 
band to the wife, then the seven hundred 
dollars must have been given by the wife to 
the husband. I am unable to see any neces- 
sary connection between the premise and 
the condusiou. Even if the deduction were 
logical, it would be overtm-ned by the posi- 
tive evidence that one was a loan and the 
other a gift 

[It is true, that "he who asks equity must 
do equity," but this wholesome rule has never 
been held to authorize the mai-shaling of 
the reasonable and proper gifts a husband 
may make to his wife, and offset them 
against a fund held by the husband in trust 
for the wife. If the gifts were dispropor- 
tioned to the circumstances of the parties, 
or there were reasons to suspect the motives 
with which they were made, the court might 
enforce the principle in the manner and to 
the extent demanded by the contesting cred- 
itors. 

[It is a common practice, supported by 
law, for husbands and parents to insmre 
their lives for the benefit of wives and chil- 
dren. Mr. Bigelow has done so. While 
the wife acquh-ed a property in the policy 
taken out for her benefit and in her name, 
she does not appear to have incurred any 
liabiUty therefor. 

[There is no proof that she authorized or 
suggested such insurance, nor is there any 
proof as to the present value of the policy. 
Whether it is ever of value to ]Mrs. Bigelow, 
depends upon the payment of the annual 
premiums and the tenure of their respective 
lives. I do not think it constitutes an equi- 
table offset to Mrs. Bigelow's claim, 

[Mrs. Bigelow sold and received payment 
for about one hundred and twenty dollars 
worth of hay, gi-own on her husband's farm 
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shortly before his bankruptcy. I think it 
fairly inferrible from all the evidence, that 
this money was used by her for the benefit 
of her family, and that it was not received 
for or used as her separate property. In 
swearing to her claim, and in her subse- 
quent examination, she does not refer to it, 
and I assume that" she did not regard it as 
her money or apply it to her own use, but 
that it went to defray the cm-rent expenses 
of the family. 

[My conclusion is, that Mary B. Bigelow 
has a just claim against her husband's es- 
tate for the sum of seven hundred dollars, 
and that she should receive her dividends 
thereon with the other ci-editors.] ' 

M. Schoonmaker, for claimant. 
P. Cantine, for creditors. 

BLATCEDFORD, District Judge. I concur 
in the views of the register. [An order will 
be entered admitting Mrs. Bigelow as a gen- 
eral ci-editor to the amount of seven hundt-ed 
dollars.] * 
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Case "No. 1,399. 

BIGELOW et al. v. ELLIOT et al. 

[1 Cliff. 28.] ^ 

Circuit Court, D. New Hampshire. May Term, 
1858. 

Partnership — What Constitutes — Particip.v- 
Tiox IS Profits— Share op Profits in Lieu of 
Salary — Dormant "Partner. 

1. When two or more persons agree that each 
shall contribute capital or labor for the pur- 
pose of carrying on a business, and that the 
profits shall enure to their joint benefit, and be 
subsequently apportioned among all, they will 
be considered as partners with respect to third 
persons, although such may not have been their 
intention in making the agi'eeraent, and eren 
though they may have expressly stipulated to 
the contrary. 

2. Community of profit is the true criterion 
whereby to determine whether any agi-eemeut 
for the carrying on of business constitutes a 
partnership; but if one receives as a compensa- 
tion for his services, or as rent, a stated portion 
of the profits, as a measure of the amount of 
his salary, or the mode of payment, he will not 
on that account be liable as a partner. 

3. Where one participates in the profits of a 
business, ostensibly carried on by another, he is 
equally liable, when discovered, for debts of 
the concern, contracted during the time of sueli 
participation, to creditors without knowledge of 
the actual relations of the parties when the 
credits were given. Partnership in such cases 
is a conclusion of law upon the facts; but 
secrecy on the part of the dormant partner, 
and want of knowledge of the actual relations 
of the parties on the part of the creditor, are 
essential elements of the liability. 

= [From 2 N. B. R. 557.] 
* [Prom 2 N. B. R. 556, (Quarto, 170.)] 
^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission,] 
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4. Dormant partners, or those held to be such 
hy mere implication of law, need not in any 
way give notice of the dissolution of partner- 
ship. 

This was an action of assumpsit [by John 
Bigelow and others a?fainst William Elliot 
and Stanford Hovey] for goods sold and de- 
liyered, and the case was submitted to the 
com-t upon an agreed statement of facts. 
The plaintiffs claimed to recover of the de- 
fendants as partners in trade under the firm 
name of S. Hovey. Hovey did not appear, 
and^ was defaulted. Elliot appeared and 
pleaded the general issue. It was admit- 
ted that the defendants, on the 2d of April, 
18.56, entered into an agreement, which in 
substance provided as follows: Elliot was 
to furnish a stock of merchandise, consist- 
ing of watches, jewelry, and certain fancy 
goods, to an amount not less than two thou- 
sand dollars, and as much more as he might 
desire, and place the same in a store or 
salesroom to be provided by Hovey, and to 
allow him to sell at retail therefrom, upon 
certain specified conditions, namely, Hovey 
was to keep aecm-ate entries of the sales 
made from the stock, rendering an account 
of the same as often as Elliot might desire, 
and pay all the money to him on demand 
as fast as collected; he was to be responsi- 
ble for the safe-keeping and return of all 
the merchandise inti-usted to his care as 
above, or the avails thereof, and of all goods 
sold on credit, but was not to sell any goods 
on credit to an amount exceeding one hun- 
dred dollars, without consent of Elliot, in 
writing, specifying the parties and merchan- 
dise. All the expenses of the concern, includ- 
ing rent, lights, fuel, clerk-hire, insurance, 
taxes, and other necessary incidental ex- 
penses, were to be paid from the profits of 
the concern, except the pay for the sendees 
and personal expenses of Hovey, for which 
no provision was made in the agreement. 
No clerk or workman was to be employed 
about the concern except such as were ap- 
proved by Elliot All watch-work or other 
jobs taken or done at or by the concern were 
to be set down as sales and profits, and di- 
vided as such. The net income, after pay- 
ing expenses "as above," was to be equally 
shared between the contracting parties. Ho- 
vey could pm'chase, on his own account, any 
goods or merchandise that he might see fit, 
expose the same for sale, and sell in the 
store with Elliot's merchandise, provided 
that the profits on the same were equally 
shared "as above." Elliot was to have the 
privilege of selling any goods in the store 
to his friends and customers, or of taking 
any article therefrom to sell, but the profit 
on any article thus sold in the store "s^'as 
"to go to the concern," except that on mu- 
sical instmments, which was to be the ex- 
clusive property of Elliot. Merchandise was 
to be furnished at cost, or regular six 
months' prices, and Hovey had the privilege 
of seeing the bills, A true accoimt of all 



exchange trades was to be kept, and the re- 
sult of the same to be set down as trade, 
and the profit carried out accordingly. Fi- 
nally, it was agreed that either party might 
terminate the contract at pleasure. 

In pursuance of this agreement, Hovey 
hired a store in his own name and carried 
on business from April, 1856, to January, 
1857,— Elliot's interest in the stock and busi- 
ness remaining a secret. Dm-ing this time 
goods to the amount of fom* thousand eight 
hundred and sixty-six dollars and fifty-sevon 
cents were fiumished by Elliot, and Hovc>- 
put in goods to the amoimt of about four 
thousand dollars. This suit was brought to 
recover for goods so piu'chased by Hovey, 
and which constituted a part of the goods 
so put into the store by him. These goo(\>. 
were sold to Hovey by the plaintiffs, who 
were ignorant of the agreement between hiui 
and Elliot, and the purchase was made with- 
out consultation with EUiot and without his 
knowledge. At the time of the sale the 
plaintiffs had no knowledge of the existence 
of the written agi-eement, or that Elliot 
had any interest either in the store or the 
goods, and remained in ignorance of it till 
April, 1857, when Elliot as trustee in an- 
other suit made the disclosure. On the 12tli 
of January, 1857. Elliot sold the balance of 
the goods fm-nished or put into the store by 
him to Hovey, and they made a settlement 
of the business done under the agreement 
up to the 1st of the same month. In thai 
settlement Hovey accounted to Elliot for 
one half the profits of the business, deduct- 
ing expenses, and gave him his note for the 
amount. Elliot then took a mortgage on all 
the goods in the store to secm*e his claim 
against Hovey. If the eomi; came to the 
conclusion that the action could be mahi- 
tained against both defendants, then judq:- 
ment was to be entered in favor of the plain- 
tiffs for the whole amoimt claimed, with 
interest from the date of the writ; but if the 
court was of the opinion that it could not 
be sustained against Elliot, the first-named 
defendant, then judgment was to be entered 
in his favor for his costs. 

Clai-k & Smith, for plaintiffs. 

It is not essential in all cases, to constitute 
a partnership, that there should be both com- 
munity of interest in the capital stock and 
in tlie profits. If there is community of 
profit, they are partners. Story, Partn. § 27; 
Ex parte Hamper, 17 Ves. 404; Reid v. Hol- 
linshead, 4 Barn. & C. 867; Smith v. Watson. 
2 Barn. & O. 401; Hesketh v. Blanchard, 4 
East, 144; 1 Pars. Cont 158; Biss. Partn. 
4; Doak v. Swann, 8 Greenl. 170; Cobb v. 
Abbot, 14 Pick. 289; Bostwick v. Champion, 
11 Wend. 571. There must be a similar com- 
mon interest in the losses of the concern to 
some extent, at least so far as they constitute 
a charge upon or a diminution or deduction 
from the profits, since the net income is 
alone to be shared, and there must be in all 
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cases a deduction of the losses to a greater 
•or less extent, according to the agreement of 
the parties, in order to ascertain what are 
the profits. Story, Partn. §§ 19, 23, 60; Bond 
V. Pittard, 3 Mees. & W. 359; Gilpin v. En- 
derbey, 5 Barn. & AM. 954; Cheap v. Cra- 
mond, 4 Barn. & Aid. 663; Ex parte Lang- 
dale, 18 Ves. 300. That the parties are such 
partners is to he determined tiy their actual 
participation of the profits, which is held to 
requu-e of them a participation of the losses, 
heeause it diminishes the fund from which 
the losses are to be paid. 1 Pars. Cont. 133; 
Grace v. Smith, 2 W. Bl. 998; "Waugh v. 
Carver, 2 H. Bl. 235; 1 Smith, Lead. Oa^. 821, 
and notes; Biss. :?artn, 9. As to thhrd per- 
sons the defendants were partaers. 

Morrison & Stanley, for Elliot. 

Hovey's position was simply that of an 
agent, receiving a portion of the profits as 
compensation. Clark v- Reed, 11 Pick. 446; 
Hesketh v. Blanchard, 4 East, 144; Ex parte 
Hamper, 17 Ves. 403; Thompson v. Snow, 4 
Greenl. 264; Wilkinson v. Frasier, 4 Esp. 
182; Meyer v. Sharp, 5 Taunt. 74; Rice v. 
Austin, 17 arass. 197; aiiller v. BarQet, 15 
Serg. & R. 137; Loomis v. Marshall, 12 Conn. 
09; Harding v. Foxcroft, 6 Greenl. 70; Mair, 
v. Glennie, 4 Maule & S. 240; Goode v. IMc- 
Cartney, 10 Tex. 193; Johnson v. Miller, 16 
Ohio, 431; Mason v. Potter, 26 Vt 722; 
Clement v. Hadlock, 13 N. H. 185; Chandler 
V. Brainard, 14 Pick. 285; ICnowlton v. Reed, 
38 Sle. 246; Muzzy v. Whitney, 10 Johns. 
~226; Holme's Case, 2 Lewm, Crown Cas. 256; 
Newman v. Bean, 1 Fost. [N. H.] 93; Judson 
v. Adams, 8 Cush. 556; Turner v. BisseU, 14 
Pick. 192; Wilson v. Whitehead, 10 Mees. & 
W. 503; Pott V. Eyton, 3 C. B. 32. So in 
"Denny v. Cabot, 6 Mete. [Mass.] 82, the ques- 
tion at issue is well considered, and the doc- 
trine of Turner v. BisseU is approved. And 
see, also. Dry v. Boswell, 1 Camp, 329, and 
note; Gibson v. Stevens, 7 N. H. 352; Grace 
V. Smith, 2 W. Bl. 998; Blanchard v. Coolidge, 
22 Pick. 151; Hoare v. Dawes, 1 Doug. 371; 
Bowyer v. Andersen, 2 Leigh, 550. 

• CLIFFORD, Circuit Justice. Partnership 
is usually defined to be a voluntary contract 
betn^een two or more competent persons to 
place their money, effects, labor, and skill, or 
some or all of them, in lawful commerce or 
business, with tlie understanding that there 
shall be a communion of the profits thereof 
between them. Story, Partn. § 2. Other 
writei-s define it as an agi-eement between 
two or more persons for joining together 
their goods, money, labor, and skill, or either 
or all of them, for the pui-pose of advancing 
lawful trade and of dividing the profits and 
losses ai'ismg from it, proportionably, or 
otherwise, between them. They may be di- 
vided into general and special or limited 
partnerships. General partnerships are prop- 
erly sueli where the parties carry on all their 
-trade and business for their joint benefit 



and profit, and it is not material whether 
the capital stock be limited or not, or the 
contiibutions of the parties be equal or un- 
equal. WiUet V. Chambers, Cowp. 814. Spe- 
cial partnei-ships are those formed for a 
special or partievdar branch of business, as 
contradistinguished from the general busi- 
ness or employment of the parties or one of 
them. When they extend to a single trans- 
action or adventure only, such as the pur- 
chase and sale of a particular parcel of 
goods, they are more commonly called lim- 
ited partnei-ships, but the appellation is in- 
discriminately applicable to both classes of 
cases. Variotis other subdivisions are also 
employed to designate the different phases of 
this relation, which need not be repeated, as 
mere definitions cannot avail much in deter- 
mining the question under consideration. 
All such commercial and business relations 
are usually created by the mere act and con- 
sent of the parties, and in this they differ 
from corporations, which require the sanc- 
tion of public authority either express or im- 
pHed. Aug. & A. Corp. (4th Ed.) § 41. Such 
consent of the parties may be testified 
either in express terms or by articles of co- 
partnership or positive oral agreement, or 
the assent may be tacit, to be implied solely 
from the acts and dealings of the parties. 
An implied or presumptive assent has equal 
operation with one that is express and de- 
termined; and it may be laid down as a gen- 
eral proposition, that persons having a mu- 
tual interest in the profits and loss of any 
busuiess carried on by them are to be recog- 
nized and treated as pai*tners, whatever may 
be the nature of the agi-eement under which 
they act, or whatever motive or inducement 
may prompt them to contract that relation. 
Decided cases have established the docti'uie, 
that when two or more persons agree that 
each shall contribute capital or labor for tbe 
purpose of carrying on a trade or business, 
and that the profits arising therefrom shaU 
enure to their jolat benefit, and be subse- 
quently apportioned among all, they wiU be 
considered as partners with respect to third 
persons, although such may not have been 
their intention in making the agreement. 1 
Smith, Lead. Cas. (Ed. 1855,) 982. All of the 
writers and decided cases agree that persons 
engaged in trade or business may become 
partners as to third persons in mercantile 
and business ti-ansaetions by a participation 
in the profits of the trade or business, even 
in cases where the participant may have 
expressly stipulated against some of the 
usual, and, as between themselves, material 
incidents to that relation. Difficulties fre- 
quentiy surround the inquiiy, arising out of 
the peculiarities or complicated character of 
the stipulations, and hard cases have induced 
courts of justice to seek for qualifications 
and exceptions to the general docti-ine as ex- 
pounded and laid down ia the early deci- 
sions at common law upon the subject. 
While there is no diversity of opinion in re- 
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gard to the general aoctrine that such may- 
be the result, some of the attempts which 
have heen made to qualify and restrain and 
limit it have given rise to many inconsistent, 
and in some instances contradictory, deci- 
sions. 

One of the earliest cases usually cited in 
support of the general doctrine is that of 
Grace y. Smith, 2 W. Bl. 99S, which was de- 
cided before the Kevolution. It was an ac- 
tion against the defendant as a secret part- 
ner with another, to whom tlie goods had 
been delivered, and who had become a bank- 
nipt. They had recently been partners, but 
had dissolved, and the defendant had osten- 
sibly retu-ed from the firm. He retired on 
the terms that the stock and debts should be 
carried to the account of the other partner, 
but agreed to loan him a certain sum or let 
it remain in his hands for seven years, at 
five per cent, interest, with a certain yearly 
annuity for the same period. On a motion 
for new ti'ial it was held, that the true cri- 
terion whereby to determine the question of 
liability Avas to inquire whether the osten- 
sible owner agreed to share the profits with 
the retiring partner, or whether the latter 
only relied on the profits as a fund for pay- 
ment; and De Grey, C. J., remarked, that 
every man who has a share of the profits of 
a trade ought also to bear his share of the 
loss, adding that if any one takes a part of 
the profit he takes a part of that fund on 
which the creditor of the trader relies for 
his payment. That principle is more satis- 
factorily stated in Waugh v. Carver, 2 H. 
Bl. 247, which was decided in 1793, and is 
generally regarded as the leading case w^on 
the subject under consideration. In that 
case. Eyre, O. J., held, without qualification, 
that he who takes a moiety of all the profits 
indefinitely, shall, by operation of law, be 
made liable to losses, if losses arise, upon the 
principle that by taking a part of the profits 
he takes from the creditors a part of that 
fund which is the proper secm'ity to them for 
the payment of their debts. He also re- 
marked to the effect that the principle as 
stated was the foundation of the decision in 
Grace v. Smith, and emphatically added, I 
think it stands upon the fair ground of rea- 
son. Both of these cases were cited and ap- 
proved in Cheap v. Cramond, 4 Barn. & Aid. 
6G3; and the same principle was reiterated 
in substantially the same language. In the 
ease last named a merchant at home had 
recommended consignments to a merchant 
abroad, and it was agi-eed that the commis- 
sions on all sales of goods, recommended by 
one house to the other, should be equally di- 
vided, without allowing any deductions for 
expenses; and it was unanimously held by 
the court of the king's bench that this was 
a participation in profit, and constituted a 
partnership between the parties to the ex- 
tent of those transactions. Abbott, C. J., in 
delivering Judgment, stated tlie principle of 
the decision to be, that where two houses 



agree that each shall share with the other 
the money received in a certain part of the 
business, they are, as to such part, partners 
with regard to those who deal with them 
therein, though they may not be partners 
inter se, and based it upon the fact, that each 
house received from the other a part of that 
fund on which the creditors of the other re- 
Ued for the payment of their demands. This^ 
principle has also been decisively affirmed 
by the supreme com-t in Winship v. Bank of 
U. S., 5 Pet [30 U. S.] 5G0. Marshall. C. J., 
said, "Partnerships for commercial purposes 
are necessarily governed by many general 
principles well known to the public, which 
subserve the purpose of justice, and which 
society is concerned in sustaining. One of 
these is, that a man who shares in the profit, 
although his name may not be in the firm, is 

responsible for aU its debts Acting 

pai-tners are identified with the company, 
and have power to conduct its usual business 
in the usual way. This power is confeiTOd 
by entering into the partnership, and is, per- 
haps, never to be found in the articles. If 
it is to be restricted, fair dealing requires 
that the restriction should be made known. 
Such stipulations may bind the partners, but 
ought not to afEect those to whom they are 
unknown, and who trust to the genei'ol and 
well-established commercial law." 

All of these eases show that community of 
profit constitutes the true criterion whereby 
to ascertain and determine whether any giv- 
en agreement for the carrying on of trade 
or business be or be not really one of part- 
nership; and, as a general rule, whenever it 
appears that two or more persons have 
agreed that each shaU contribute capital or 
labor, or both combined, for the purpose of 
carrjlng on a ti-ade or business, and that the 
profits shall be received on joint account, and 
be subsequently apportioned among all, they 
will be considered as partners with respect 
to third persons, whatever may have been 
their intentions when they entered into the 
agi-eement, and even though they may have 
expressly stipulated to the contrary. Smith, 
Merc. Law, (Ed. 1856,) 44. 

It is not necessai'y, to constitute a part- 
nership, that there should be any property 
constituting the capital stock which shall be 
jointly owned by the pai"tnei*s; but the capi- 
tal may consist in the mere use of property 
owned by the individual partners separate- 
ly, and it is sufficient to constitute the rela- 
tion that they have agreed to share the prof- 
its and losses arising from the use of prop- 
erty or skiU, either separately or combined. 
Bostwiek v. Champion, 18 Wend. 183. Ex- 
ceptional cases win doubtless occrn*, in which 
the general rule as stated will be clearly in- 
applicable, or where it may need some limita- 
tion or qualification to administer justice be- 
tween the parties. It was to this view of 
the law that the learned judge referred, in 
Cheap V. Cramond, when he said that the 
agi-eement before the court was perfectly dis- 
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linct from the cases put in the argument, of 
remuneration made to a traveller, or other 
derk or agent, by a portion of the sums re- 
ceived by or for his master or principal in 
lieu of a fixed salary, which is only a mode 
of payment adopted to secure or increase ex- 
ertion. Special eases also occur where a per- 
son may be allowed to receive a part of the 
profits of a business without becoming a 
legal or responsible partner. Thus, a party 
may, by agreement, receive by way of rent 
a portion of the profits of a farm or tavern 
without becoming a partner. 3 Kent, Comm. 
(Ed. 1858,) 33. So, to aUow a factor for his 
commissions a percentage on the amount of 
sales, instead of a certain sum in proportion 
to the quantity of goods, does not make him 
a pax'tner when it appears to be adopted mere- 
ly as a mode of payment Dixon v. Cooper, 
3 Wils. 40. For the same reason, a person 
in trade or business may employ another as 
clerk or servant, and agi-ee to pay him a 
share of the profits, without giving him the 
rights of a partner; and if he holds no in- 
terest in the capital stock, and there are no 
other circumstances to show any mutuality 
of interest between them, he wiU not be held 
liable even as to third persons, merely be-' 
cause he was compensated in that way. 
Burclde v. Eckart, 1 Denio, 342, 3 Comst. [3 
N. Y.] 142; Dwinel v. Stone, 30 Me. 384. Sea- 
men also may take a share, by agreement 
with the shipowner, in the profits or gross 
proceeds of a whale-fishery or coasting voy- 
age byway of compensation for their sei-vices; 
and the responsibility of partners has never 
been supposed to flow from such special 
agreements. Hazard v. Hazard, [Case No. 
6,279;] 3 Kent, Comm. (Ed. 1858,) note a, 
p. 34. All of these citations, and many oth- 
ei's of a kindred character, are exceptional 
cases, resting upon special circumstances 
which take the matters in controversy out of 
the operation of the general rule as laid down 
in the principal case. Attempts have also 
been made to ingraft other qualifications on 
the general doctrine, in regai-d to which there 
is still considerable diversity of opinion. Ap- 
plying the exceptional principle, that a con- 
tract which merely created a debt without 
conferring an interest in the profits of a trade 
or business may not, under special circum- 
stances, constitute a partnership, as in case 
of a mere factor, agent, or clerk, courts of 
justice in some jurisdictions have held that 
the law will never imply a partnership not 
contemplated hy the contracting parties, not 
even as to third persons, on account of any 
participation in the profits, tmless the stipula- 
tion for such participation be of a character 
to create an interest in the profits, as profits, 
so as to entitle the party to an account, and 
to give him a specific lien, or a preference in 
payment over other creditors. It was so held 
in effect by "Wilde, J., in Denny v. Cabot, 6 
Mete. [Mass.] 92. If, said tlie learned judge, 
in delivering the opinion of the court, "the 
defendant had stipulated for a share in the 
Sfjed.cas. — 23 



profits, whether gross or net profits, so as to 
entitle him to an account, and to give him 
a specific lien, or a preference in payment 
over other creditors, and giving him the full, 
benefits of the profits of the biisiness without 
any corresponding risk in case of loss^ jus- 
tice to the other creditors would seem to re- 
quire that he should be holden to be liable- 
to third parties as a partner. But where a 
party is to receive a compensation for his 
labor in proportion to the profits of the busi- 
ness, without having any specific lien upon 
such profits to the exclusion of other cred- 
itors, there seems to be no reason for- hold- 
ing him liable as a partner even to third 
persons." Attention is also drawn to several 
other cases where the same limitation is- 
adopted, and which rest upon the same sup- 
posed distinction, and it is insisted by the 
counsel for the defendant that he is not lia- 
ble within the principles there laid down. 
On tlie other hand, many cases are cited by 
the counsel for the plaintiffs, assei"ting a 
broader and somewhat more -general scope 
of liability, and they contend that the defend- . 
ant is liable whether the principle of the de- 
cisions first named be sound or unsound. 
Suppose the distinction to exist, and to be 
well taken, strong doubts are entertained' 
whether it furnishes any better or safer guide- 
f or the solution of ,this class of questions thaa 
the one which previously existed in the well- 
known and long-established rule laid dowm 
in the leading ease. But having come to the* 
conclusion that the present case mns clear of 
that distinction, whether well or ill founded, 
the point will not be fm"ther considei'ed at 
this time. 

Persons who jointly participate in the prof- 
its of ti'ade or business, ostensibly carried on 
by another for his sole use and benefit with- 
in the principles already explained, are equal- 
ly liable, when discovered, with the ostensi- 
ble and active owner, to aU creditors of the 
c6ncern whose debts were contracted during 
the time of such participation, without knowl- 
edge of the same, or of the actual relations 
between the parties at the time the ci-edit 
was given, and that liability exists, notwith- 
standing the parties may have privately stip- 
ulated that they shall, not be partners, and in- 
contemplation of law really are not such as 
between themselves. Secrecy on the part of 
the dormant partner, and want of knowledge 
of the cii'cumstances of the ease, and of the 
actual relations of the parties, on the part of 
the creditor, are therefore essential elements 
of the liability. Dormant or secret partners 
are held liable under such cu-cumstances, 
partly on the ground that every man who 
has a share of the profits of a ti-ade ought al- 
so to bear his share of the loss, and partly on 
the ground of policy and necessity, to pre- 
vent bad faith in secret arrangements; as aU 
experience has shown that, if the rule wei-e 
otherwise, third persons might be exposed to 
numberless frauds. In such cases partner- 
ship is a conclusion of law arising out of the 
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facts and circumstances of the transaction; 
and if the creditor has full knoTvledge of the 
circumstances, and of the actual relation of 
the parties, no such implication win arise. 
As a general rule, parties are allowed to reg- 
ulate their own agreements in their own 
waj-; and if tlicy are fairly and understand- 
ingly made, coiu'ts of justice will not inter- 
fere to prevent their being carried into effect 
according to their intentions, unless they con- 
ti-avene some principle of public policy or 
some positive rule of law. Parties may en- 
ter into business an-angements, and partici- 
pate in the profits, under stipulations that 
such participation shall not constitute them 
partners, or render them liable as such; and 
if their agreements are so framed as clearly 
to express that intention, the law, as a gen- 
eral rule, will hold them boimd by their 
terms and conditions; and no reason is per- 
ceived why any different rule should prevail 
in respect to thu'd persons dealing Avith them, 
who have full knowledge of the stipulations, 
and of the actual relations which they sus- 
tain to each other. To all such creditoi-s 
there is no dormant or secret partnership or 
secret arrangement, and to all such there are 
no circumstances or elements in the case out 
of which the implication of partnership can 
arise, and consequently the parties, under 
such circumstances, as to such creditors, 
ought not and cannot be held to be partners. 
Coiu'ts of justice have sometimes held that 
sometliiug less than knowledge of the cir- 
cumstances and of the actual relations of the 
parties, on the part of the cx'editor, will be 
sufficient to defeat a recovery in cases of al- 
leged partnership by implication of law. It 
is said that it will be sufficient to defeat 
a recovery in the case supposed, if it appear 
that the a'editor was informed of such facts 
and circumstances as would induce a man 
of ordinary care and pradence to suspect 
tliat such was theii- actual relation, or such 
as would lead a reasonably prudent and cau- 
tious man to malie inquiry as to the truth of 
the fact. 

Attempts were made, and at one period 
with veiy general success, to incorporate that 
ride into tliat pai't of the commercial law 
which has respect to the rights and obliga- 
tions of indorsers of bills of exchange and 
promissory notes, and many courts of justice 
held that indorsers were not liable to hold- 
ers for value where it appeared that the lat- 
ter, at the time of the fi-ansfer, had knowl- 
edge of such facts and circumstances as ought 
to have excited the suspicions of a prudent 
and careful man; and. accordingly, the par- 
ty otherwise liable might set up equities as 
between himself and the antecedent parties 
to the paper on the exhibition of that proof. 
Gill V. Cubit. 3 Barn. «fc 0. 46G; 3 Kent, 
<;omm. (Ed. 185S.) 103. Twelve years' ex- 
perience under the rule was sufficient to 
satisfy the court which first adopted it 
that it was unsafe, inexpedient, and im- 
practicable, and in some jui'isdictions at least 



the last remnant of the rule has been shaken 
off. Goodman v. Harvey, 4 Adol. & E. 870; 
Goodman v. Simonds, 20 How. [Gl U. S.] 343; 
Ohit. Bills, (12th Ed.) 257. 

All the reasons m-ged against the rule in 
its application to bills of exchange and prom- 
issory notes appear to apply with equal force 
against its adoption in cases like the one \m- 
der consideration. Nothing less than proof 
that the creditor had knowledge of the cir- 
cumstances and of the actual relations of the 
parties can meet the exigency of such a de- 
fence; and the question whether he had 
such knowledge or not, like other disputed 
questions of scienter, must be submitted to 
the juiy under proper instructions from the 
com-t. Each partner is the accredited agent 
of the company, and, as such, has anthoritj' 
to bind the whole within the scope of the 
partnership business, either by the purchase 
of goods or the borrowing of money to pay 
the debts or carry on the business, or for the 
selling, pledging, mortgaging, or assigning 
the property and effects on hand. That con- 
sequence arises from the fact that when a 
partnership is formed for a particular pur- 
pose it is understood to be in itself a grant 
of power, at least to the acting members, 
to transact its business in the usual way. 
If that business be to buy and sell, then, 
says Marshall, 0. J., the acting member 
buys and sells for the company, and every 
person with whom he ti'ades in tlie way 
of business has a right to consider, and 
the law adjudges, that he represents the ac- 
tual company, whoever may compose it. 
Winship v. Bank of U. S., 5 Pet. [30 U. S.] 
560; Smith, Merc. Law, 73, 74; Pars. Merc. 
Law, 174. When the partnership is dis- 
solved, notice published in the journals will 
be sufficient for the public, but express notice 
ought to be given to those who have dealt 
with the firm, which is generally given by a 
circular letter. Godfrey v. Tm-nbull, 1 Esp. 
371; Kir wan v. Kirwan, 2 Gromp. & M. G17; 
Newsome v. Coles, 2 Camp. G17. Dormant 
partners, or those held to be such by mere 
implication of law. need not give such notice 
in any way, for the reason which will pres- 
ently be stated. Evans v. Dnimmond, 4 Esp. 
89; Grosvenor v. Lloyd, 1 Mete. [Mass.] 19. 
Whether dormant partners, who are held to 
be such as between the parties, and known 
to the public as sustaining that relation, can 
be relieved from responsibility for future 
debts without giving such notice, need not 
now be determined. Evans v. Drummond, 
4 Esp. 90; M'lver v. Humble, 16 East, IGS; 
Carter v. Whalley, 1 Barn. & Adol. 11. No- 
tice Is not required in the case of a partner- 
ship implied by law, for the reason that lia- 
bility to creditors for futm'e contracts ceases 
when knowledge of the circumstances and 
actual relations of the parties begins; and as 
to dealers with the company, who have no 
knowledge of their relations to the business, 
the bona fide discontinuance of those rela- 
tions will be sufficient to terminate the im- 
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plication on which the liability arises. Ap- 
plying these principles to the facts of this 
case as they have been agreed by the par- 
ties, it is clear that the plaintiffs are entitled 
to recover. According to the agreed state- 
ment of facts, the plaintiffs were guilty of 
no laches in giving the credit, as they never 
had any knowledge of the ch-cumstances or 
actual business relations of the defendants 
nntil about the time this suit was commen- 
ced, and consequently now have the right in 
contemplation of law, inasmuch as those re- 
lations have since been discovered and are 
now proved or admitted, to regard the de- 
fendant, who is defaulted and wha pm'chased 
the goods and conti-acted the debt, as having 
represented the other defendant as well as 
himself when the purchase was made and 
the credit given. All of the stipulations 
which testify their relations were secret, and 
no one except the defendant, who fails to ap- 
pear, knew that any one besides himself had 
a.ny interest either in the store or goods. He 
transacted all the business, and ostensibly 
was the sole person interested in the owner- 
ship of the goods or in the pro'fits of "the 
concern," and yet every pm*chase and sale 
was made under the seci*et stipulation in 
writing that the net income or profits, after 
paying all the expenses of the concern, in- 
cluding rent, lights, fuel, clerk hire, insmr- 
ance, taxes, and other necessary incidental 
expenses, should be equally shared between 
the contracting parties. Goods to the amount 
at least of two thousand dollars were to be 
furnished by this defendant, and the other 
defendant was to furnish the store, and was 
at liberty to fmmish goods to any amount he 
might see fit; and in case he exercised that 
privilege, it was expressly stipulated that the 
profits of the same should be shared in the 
same way. As a matter of fact, both defend- 
ants furnished goods, and the agreed state- 
ment shows that the respective amounts were 
about equal. While it was contemplated 
that Hovey should ostensibly transact the 
business and appear to the public as the sole 
person interested, it was carefully stipulated 
that the other defendant should have the 
privilege of selling any goods in the store to 
his friends and customers, and that the prof- 
its of the same, musical instruments only ex- 
cepted, should go to the concern and be 
■equally shared between them. This defend- 
ant also stipulated for an account, and the 
agi-eed statement shows that the other de- 
fendant, on the 12th of January, 1857, ren- 
dered to him a full account of the business, 
pursuant to the terms and conditions of the 
written stipulation, and the moiety of the 
profits belonging to this defendant were in- 
cluded in the note given at the settlement by 
the other defendant 

On this state of facts not a doubt is enter- 
tained that these defendants were partners 
as to third persons within the principles al- 
ready explained, and equally so, even if it 
be admitted that a participation in the profits 



is not suflieient to constitute that relation, 
unless it be of a character to entitle the al- 
leged dormant partner to an account, and to 
give him a specific lien or a preference in 
payment over other creditors; and accord- 
ingly there must be judgment for the plain- 
tiffs against both defendants for the amoimt 
specified in the agreed statement, and for 
their costs. 
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BIGBLOW et al. v. LOXJISVILLB. 

[3 Fish. Pat. Cas. 602.] ^ 

Circuit Court, D. Kentucky. July, 1S69. 

Patents — License to Contkaotor — Koyaltt — 
LiABiiiTT OF Those Ci/Aimixq through tuc 
Contractor. 

1. Where a city agreed with contractors for 
a certain patented pavement, and the exclu- 
sive licensee of the patentee agreed with tiie 
contractors that they might proceed to execute 
their contract without charge or responsibility to 
the patentee or to him, but at the same time 
notified them that he would not release the 
city, but would look to and require it to pay 
him royalty, [not, however, notifying the city 
to that effect,] held: That this reservation was 
of no effect, because inconsistent with the 
license to the contractors. He could not author- 
ize them to use the patented pr^ocess without 
relieving them from responsibility for an in- 
fringement, and the very act of relieving them 
relieved the city. 

2. The relieving of the parties primarily lia- 
ble, by a universal rule of law as well as of 
justice, relieves those who are only secondarily 
responsible. 

This was an action on the case, [by George 
T. Bigelow, administrator, etc., of Samuel 
Nicholson and Walter R. Davis, against the 
city of Louisvnie, and was] tried by the coiu't, 
without a jury, to recover damages for the 
infringement of letters patent for an "im- 
provement in wooden pavements," granted 
to Samuel Nicholson, August 8, lSo4, reissued 
December 1, 1863, and extended for seven 
years from August 8, 1868. This patent is 
more particularly referred to in'the report of 
Nicholson Pavement Co. v. Hatch, [Case No. 
10,251.] The facts in the case are specially 
found by the court. 

George W. Weisinger, for plaintiffs. 
J. Graham Moore and Joshua F. Bullitt, 
for defendant. 

BALLAE-D, District Judge. This cause 
having been heretofore submitted to the 
court, and the evidence and arguments of 
counsel having been heard, it appears to the 
com;t that this is an action brought by the 
administrator of Samuel Nicholson, deceased, 
against the defendant, for the violation of 
the deceased's patent right in a certain new 
and useful "improved wooden pavement." 
The defendant has pleaded not guilty, and 



^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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the parties have filed a stipulation in writing, 
in conformity to the statute, waiving a jury, 
and agreeing that the issue might be tried 
and determined by the court. 

I shall proceed to find the facts specially, 
so that the party feeling himself aggrieved 
by the judgment which shall be rendered 
may seek redress by proper proceedings in 
the supreme com-t. I find: 

1. That letters patent were regularly is- 
sued by the United States to the plaintiff's 
intestate, on August 8, 1854, for a new and 
useful "improved wooden pavement;" that 
the patent was surrendered and reissued De- 
cember 1, 1863, and that this last was sur- 
rendered and reissued August 20, 1867. 

2. That the general council of the eitj' of 
Liouisville, by resolution approved March 4, 
1867, directed the mayor to advertise for bids, 
and to contract for the improvement, with the 
Nicholson pavement, of Jefferson street, from 
the west line of Fifth to the east line of Sev- 
enth streets, and that the mayor did make 
the required advertisement. 

3. That on AprE 24, 1867, the defendant 
entered into a contract with Duckwall & 
Troxell, by which the latter, for a considera- 
tion to be paid by the former, agreed to 
improve the portion of street above men- 
tioned with the Nicholson pavement, the 
work to be done under the supervision of the 
city engineer. 

4. That the patentee, on June 7, 1867, exe- 
cuted to Walter R. Davis a writing of the 
following tenor, to wit: "To all whom it 
may concern: I, the undersigned, Samuel 
Nicholson, of Boston, state of Massachusetts, 
being the patentee of a certain patent gi'anted 
to me by the United States, for improvements 
in wooden pavements, dated August 8, A. D. 
1854, and reissued to me by letters dated 
December 1, A. D. 1863, do hereby grant an 
exclusive license unto Walter R. Davis, now 
of the city of Louisville, in the state of Ken- 
tucky, his heirs or assigns, to lay said pave- 
ment in the said city of Louisville, on condi- 
tion that he shall, without delay, proceed to 
procure contracts for paving in the said city, 
and that he shall pay to me, or to my legal 
representatives, monthly, or as often as 
measurements of the pavement put down 
shall be made, a royalty or patent fee in cash 
at the rate of sixteen cents per square yard, 
superficial measurement, he may lay or per- 
mit others to lay in the said city of Louisville. 
And I hereby agi-ee that this license may con- 
tinue in fuU force dm'ing the term of my 
present patent. In case the said Davis or 
his assigns, or such person or persons as he 
may authorize to lay said pavement by vir- 
tue of this license, shall neglect or refuse to 
prosecute said work, or shall not use proper 
efforts and diligence in obtaining contracts 
therefor, or shall conspire or connive with 
other parties, in any manner, at any time, to 
prevent the adoption of said patented pave- 
ment in the said city of Louisville, or to de- 
lay the construction of the same therein, to 



the damage of the said patent and the injiu'y 
of the said patentee, or shall neglect or re- 
fuse to pay said fee or royalty to said pat- 
entee, as herein agreed to be paid, then the 
said Nicholson, or his legal representatives 
or assigns, may terminate this license by giv- 
ing ten days' notice of his intention to do so, 
and of the cause for which the same is to be 
revoked, such notice to be given in writing 
and directed to the said Walter R. Davis, 
and deposited in the Boston office." 

5. That, after the granting of said license, 
and before Duckwall & Troxell had laid any 
of the pavement under their contract, but 
after they had graded a portion of the street 
and procured some of the material necessary 
for the making of the pavement, the said Da- 
vis notified them of his "exclusive license," 
but agreed with them that they might pro- 
ceed to execute their work, without charge 
or responsibility to the patentee or to him, 
in consideration that they would allow liim 
to superintend the execution of the work as 
far as might be consistent with their con- 
tract with the city. He, however, at the 
same time, notified them that he would not 
release the city, but would look to and re- 
quire it to pay him royalty. 

6. That after the date of the reissued pat- 
ent, and before its expiration, the contract- 
ors laid said pavement according to the 
process and method described in said pat- 
ent, and that the licensee, Davis, superin- 
tended the work so far as to see that it was 
done well, and according to the specifica- 
tions of the patent. 

7. That the motives which induced Davis 
to allow Duckwall & Troxell to use the pat- 
ented process were: First, a desire not to 
interfere with their contract; second, a de- 
sire to commend the patented pavement to 
the city of Louisville, with the hope of there- 
by inducing it to improve in the same way 
other sti-eets; tliird, an expectation that he 
could thus license Duckwall & Troxell to use 
the patents, and yet hold the city liable. 

8. It does not appear that the city had any 
notice of the purpose of Davis to hold it re- 
sponsible until after the work was done. 

9. It is conceded that if the plaintiff is en- 
titled to recover anything, he is entitled to 
two thousand one hundred dollars in dam- 
ages. I shall not decide the important ques- 
tion raised by counsel whether or not the 
patent of Nicholson covers the product as 
well as the process; nor that other impor- 
tant question, whether the city could be lia- 
ble for using the patent when it only con- 
tracted with others for a price to be paid 
to supply it with the product made under its 
superintendence; nor stiU that other diffi- 
cult question, whether or not Walter R. 
Davis is the "assignee," the "gi-antee," or 
only the "licensee" of the patentee. 

It is immaterial whether the writing vest- 
ed in Davis the exchisive right of making 
and using the thing patented in the city of 
Louisville, or only gave him a license with. 
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power to license others, for 'even if it be 
sucli a license, the power conferred therein 
to license others gives to a license granted 
by him the same effect as if it had been 
granted by the patentee himself. DuckwaU 
& Troxell contracted to lay down a Nichol- 
son pavement, and, if they conld not do so 
without infringing Nicholson's patent, or 
without paying him "royalty," still they were 
bound to perform this contract or to re- 
spond to the city in damages. The city did 
not undertake to supply them with the right 
to lay down the required pavement. Its 
aiiayor, it is true, advertised for bids for the 
making of the Nicholson pavement, but the 
•city had the right to suppose that those who 
bid or contracted, would come clothed with 
authority to do the required work, or at 
least that they would obtain such authority 
before commencing it. ■ The just expectation 
of the city was, in fact, realized. The con- 
tractors did, before they used any part of 
the patented process, before they had laid 
any of the alleged patented pavement, ob- 
tain a valid license to use the invention from 
Davis, who had the right to use, and to 
license others to use the invention in this 
city. 

The reservation, by Davis, that he would 
hold the city liable for the "royalty," espe- 
cially as it was not notified to the city, was 
of no efEect, because inconsistent with the 
license he had granted to Duckwall &, Trox- 
ell. He could not authorize them to use the 
patented process, without thereby relieving 
them from responsibility for an infringe- 
ment, and the very act of relieving them re- 
lieved the city, conceding that it would have 
been liable had no license been obtained. 
The relieving of the parties primarily liable, 
by a universal rule of law, as well as of 
justice, relieves those who are only sec- 
ondarily responsible. In my opinion, the 
claim of the patentee in the ease, which is, 
in fact, the claim of Davis, has no more 
foundation than if Davis himself had been 
the contractor instead of DuckwaU & Trox- 
«11; and, had he been the contractor, I im- 
ngine such claim must have struck even him 
as so obnoxiously unfounded that he would 
not have asserted it' Let judgment be en- 
tered for the defendant. 
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Oircuit Court, S. D. New York. Dee. 22, 1869. 

Patents— Infringement— NovELTT— Improved 
Soda-Watbb Appabatcs. 
1. In the apparatus described in the reissued 
patent granted to Edmund Bigelow, December 
4th, 1866, for "improved apparatus for supply- 
ing and measuring syrups in soda-water," the 

^ IHeported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission-^ 



original patent having "been granted to him 
April 6th, 1858, an air tube or vent in the cham- 
^ber of the faucet is necessary to enable such 
chamber to fill and discharge, and is a part of 
such faucet. 

2. Under the first claim of such patent, name- 
ly, "the employment of reservoirs in permanent 
cases or stands, revolving or otherwise, as here- 
in described, with the registering faucets, sub- 
stantially as and for the purposes herein set 
forth," a faucet^ to be the faucet of such claim, 
must be a faucet with such air tube or vent. 

3. The second claim of such patent, namely, 
"a self-registering apparatus, with an air tube 
or vent, substantially as herein set forth, com- 
bined with a reservoir, as and for the purposes 
herein described," is, in this view, a mere du- 
plication of the first daim. 

4. The first claim of the reissued patent 
granted to Edmund Bigelow, August 6th, 1867, 
for "improved soda-water apparatus," the origi- 
nal patent having been granted to him January 
25th, 1859, namely, "the combination of the 
conduit through which the mineral waters are 
drawn, and the syrup-cans, with the ice reser- 
voir, all in one stand or castor, substantially 
as and for the purpose described," is void for 
want of novelty. 

.5. The measuring faucet is not a part of the 
combination in such claim and is not a part of 
the syrup-can. 

6. The second and third claims of such reis- 
sued patent of 1867 are valid and are infringed 
by apparatus constructed in accordance with 
letters patent granted to John Matthews, Junior, 
October 3d, 1865, for a "soda-water apparatus." 

In equity. This is a final hearing, on 
pleadings and proofs, of a suit [by Edmund 
Bigelow against John Matthews] founded on 
two letters patent of the United States grant- 
ed to the plaintiff. [Decree for perpetual 
injimction and. an accounting.] 

One of the patents [No, 19,824] was orig- 
inally granted to him April 6th, 1858. It 
was reissued to him May 4th, 1858, and again 
reissued to him December 4th, 1866, [No. 
2,406,] for "improved apparatus for supply- 
ing and measuring syrups in soda-water." 
The other patent [No. 22,697] was originally 
granted to him January 25th, 1859. It was 
reissued to him August 6th, 1867, [No. 2,71],] 
for "improved soda-water apparatus." The 
bill alleged an infringement of both of the 
patents by the defendant, by the making 
and selling of soda-water apparatus contain- 
ing the inventions claimed therein. 

Charles M. Keller, for plaintiffi 
Thomas A. Jenekes and Francis O. Nye, 
for defendant 

BLATCHPOED, District Judge. The re- 
issue of 1866 declares the nature of the in- 
vention desa'ibed therein to be, "the provi- 
sion of any desired number of apartments, 
reservoirs or separate chambers, to be filled 
with syrups or other liquids, used as a bev- 
erage, and having a measuring faucet affixed 
to each reservoir, so as to draw from it, 
and at the same time measm-e, a given quan- 
tity of the fluid contained therein, without 
removing or handhng said reservoir, which is 
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set in contact with, or adjacent to, ice, by 
wlaieh its contents are kept cool." The 
specification states, that the reservoirs maj' 
be placed in a line, side by side, in a perma- 
nent or rotating stand. The drawings show 
a circular stand of reservoirs, with a central ' 
space as a receptacle for ice to cool the con- 
tents of the reservoirs. The measuring fau- 
cet has in it a registering or measm'ing cham- 
ber, which communicates by a pipe with the 
reservoir. A rod or stem runs through the 
faucet in a vertical direction, and carries and 
operates two valv^. The upper valve is a 
conical valve, which fits the supply opening 
from the pipe leading to the resei'voir. The 
lower valve is on the lower end of the stem 
and serves to open an;l close the discharge 
orifice of the measuring chamber. The up- 
per end of the stem passes out from said 
chamber through a packing box at its top. 
The lower end of the stem is guided in its 
movement by a bar, on which rests a spiral 
spring, which bears on the upper valve and 
keeps it raised from its seat or open, and 
also keeps the lower valve closed. In this 
condition, the communication between the 
reservoir and the measm-ing chamber, by 
which the latter is filled, is left open. By 
pressure downwards on the top of a head or 
thumb-piece affixed to the upper end of the 
valve-stem, the stem is depressed, forcing the 
upper valve down to its seat, and thus cut- 
ting off the communication bet^veeiL the 
chamber in the faucet and the reservoir, and 
at the same time opening the lower valve, 
which closes the exterior of the- discharge 
orifice. By this operation the contents of 
the faucet are discharged. By removing the 
pressure from the stem, the spring throws up 
the stem, the lower valve is closed and the 
upper valve is opened, and the measuring 
cliamber is again filled. Tlie specification 
states, that, to enable the chamber of the 
faucet to fill and discharge, it is necessary 
to have a vent therein, which may be at 
anj' convenient and proper point, and that a 
tube should extend from the vent up to the 
top of the reservoir, or other convenient 
point, "tliat will prevent the overflow of the 
contents of the reservoir when it is fiUed." 
The claims of this patent are aS foUows: 
(1.) The employment of reseiwoirs in perma- 
nent cases or stands, revolving or otherwise, 
as herein described, with the registering 
faucets, substantially as and for the pur- 
poses herein set fortli; (2.) A self -registering 
apparatus, with an air tube or vent, sub- 
stantially as herein set forth, combined with 
a reservoir, as and for the purposes herein 
described. 

The apparatus of the defendant is con- 
stmeted in accordance with letters patent 
granted to John Matthews, Junior, October 
3d, 1865, for a "soda-water apparatus." It 
has a series of symp-reservotrs, arranged in 
a pei"manent case or stand, with a register- 
ing or measuring chamber under each reser- 
voir, constructed and opei-ated in such man- 



ner as to be capable of measuring and dis- 
charging a definite quantity of syrup. Such 
chamber has at its bottom a discharge orifice 
and at its top a filling orifice. The filling 
orifice opens dh'ectly into the reservoir. A 
rod or stem runs vertically from above the 
top of the reservoir through the syrup in it, 
and through the measm'ing chamber to the 
bottom of it, and, on the stem and within 
such chamber, are two valves, one of which 
fits the lower side of the filling orifice and 
the other of which fits the upper side of the 
discharging orifice. These valves are so ar- 
ranged that the lifting of the stem opens tlio 
discharge orifice and closes the filling orifico, 
and permits the contents of the chamber to 
be discharged, and the depression of the 
stem closes the discharge orifice and opens 
the filling orifice, and allows the chamber to 
be filled, the movements of the two valves in 
j both directions being simultaneous. The rais- 
I tng of the stem in the defendant's apparatus 
effects what is effected by the depression of 
the stem in the plaintiff's, and the depression 
of the stem in the defendant's effects what is 
effected by the raising of the stem in the 
plaintiff's. In the defendant's apparatus 
there is no such vent, with a tube extending 
up from it, as is found in the plaintiff's 
patent of 1866, that is, no vent from the 
measuring chamber, when empty or being 
filled, other than such vent as is afforded by 
the orifice through which the synip comes 
from the reservoir; whereas, in the plain- 
tiff's patent of 1SG6, there is such vent, with 
a tube, in addition to what vent may be af- 
forded by the pipe through which the syrup 
comes from the reservoir. Such additional 
vent is described, in the plaintiff's patent 
of 1866, as necessary to enable the chamber 
to fill and discharge, and it is shown by th& 
testimony to be thus necessary, in the ap- 
paratus described in that patent. 

The first question is, whether the defend- 
ant's apparatus, thus described, infringes the 
plaintiff's patent of 1866. It is necessaiy, in 
order to determine this question, to first de- 
fine the scope of what is claimed in the pat- 
ent. As the defendant does not employ a 
seL£-registermg apparatus, with such an air- 
tube or vent as is described in the plaintiff's 
patent, it is not insisted by the plaintiff' that 
the defendant's apparatus infringes the sec- 
ond claim of the patent. The inquiry will, 
therefore, be confined to the construction of 
the first claim of the patent. As the air-tube 
or vent, before referred to, is necessary to eu- 
able the registering chamber to fin and dis- 
charge, it is impossible to employ the reser- 
voir in connection with the registering faucet 
which contains the registering chamber, for 
the purpose, specified in such fii-st claim, of 
filling such chamber with syrup from the res- 
ervoir and then dischai-ging such syinip from 
such chamber, without using such air-tube or 
vent. Such vent is described in the specifi- 
cation as being at some point in the chamber 
of the faucet and as having the tube extend- 
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ing from it The vent is, therefore, a part 
of the faucet The faucet is not such a reg- 
istering faucet as is referred to In, and in- 
tended by, the first daim of the patent, un- 
less it is a faucet with such a vent In this 
view, the second claim of the patent Is a 
mere duplication of the first claim. Each 
claims a combination of the reservou* with 
the self-re^tering faucet containing the 
vent There is no patentable substance in 
having several reservoirs, each with such a 
faucet, beyond what is found in having one 
reservoir with such a faucet; and the first 
claim of the patent would be infringed by 
employing one reservoir with such a faucet 
As the defendant's measui'ing chamber has 
not the additional vent referred to, it does 
not infringe the first claim of the patent. 

The plaintiff's patent of 1867 states the 
purpose of the invention therein described to 
be, "to economize ice, by combining with an 
ice-reservoir, placed on a counter, or other 
convenient stand, for drawing mineral water 
or other beverage, a conduit or pipe, through 
which said liquids are ditiwn, and a syrup- 
can or cans, by which said licLuids are- 
flavored; also, to economize syrup and effec- 
tually measure the same by thoroughly ven- 
tilating the measuring faucet affixed to said 
cans." The syrup-cans axe desciibed as be- 
ing placed in juxtaposition to the ice cham- 
ber, in a stand or caster. To each syrup-can 
is attached a measming faucet like that de- 
scribed in the patent of 1S66, with the addi- 
tion of a vent or air-passage in the valve- 
stem, so as to admit air into the measuring 
chamber when the discharge valve is opened 
to discharge the contents of the chamber. 
The stem has two openings in it one above 
the other, the portion of the stem between 
such two openings being hollow. The upp^* 
opening always remains outside of the' meas- 
m'tng chamber. The Iowa: opening is outside 
of the chamber when the discharge valve is 
closed and the supply valve is open, but the 
depression of the stem, which closes the sup- 
ply valve and opens the discharge valve, car- 
ries such lower opening within the chamber, 
so that the air which issues from it into the 
chamber, and which is free to come through 
the hollow stem from the communication be- 
tween that and the atmosphere, through the 
upper opening, aids in discharging the syrup 
from the measming chamber. The conduit 
for the passage of the mineral water passes 
through the ice-chamber, so that such conduit 
and the syi*up-cans ai"e cooled by the ice in 
one and the same ice-chamber. The claims 
of the patent of 1867 are as foUows: (1.) 
The combination of the conduit through 
which the mineral waters are drawn, and the 
syrup-cans, with the ice-reservoir, all in one 
stand or caster, substantially as and for the 
pvu'pose described; (2.) An air-vent, in or 
connected with the valve-stem of a measuring 
faucet, as above set forth, or in any manner 
substantially the same; (3.) In combination 
with a sjTup-caster, substantially as herein 



described, a measm-ing fauCet, or its eauir- 
alent so made that, when the discharge port 
is opened, the supply port is closed by proper 
plug or other formed valves, connected with 
a stem so constructed and arranged that it 
admits external air in to the measuiiug cham- 
ber when the discharge port is opened by 
the movement of said stem, all substantially 
In the manner and for the puiiioses herein 
set forth. It is alleged by the plaintiff, that 
the defendant's appai-atus infringes each one 
of the three claims of the patent of 1807. 
The defendant's apparatus has a conduit or 
pipe through which the mineral water is 
drawn, and a series of syi-up-cans or res- 
ervoii-s to contain the syrups, and an ice-ros- 
ervoir to contain ice for the purpose of cool- 
ing the articles, and a stand or case by which 
the conduit, the syrup-cans and the ice-res- 
ervoir are all combined together, so as to con- 
stitute a combined appai-atus for drawing 
mineral water and syrups. Each of the 
three instrumentalities in the defendant's ap- 
paratus, forming part of such combination 
has the same mode of operation in Itself, and 
in reference to its co-members in the com- 
bination, and in reference to the combination, 
and is used for the same pm'pose, as the cor- 
responding one of the three insti-umentalities 
in the plaintiff's combination in his first 
claim; and such combination, in the defend- 
ant's apparatus, has the same mode of opera- 
lion, and is used for the same purpose, as 
the combination in the plaintiff's first claim. 
Therefore, the defendant's apparatus In- 
fiinges the first daim of the patent of 1SG7. 
But I think that claim Is void for want of 
novelty. The Hubbell apparatus and the 
Parrish apparatus anticipated the invention 
coveted by such fii-st daim. Each of them 
employed a series of syrup-cans arranged 
aroimd a centi-al Ice-chamber, and the draught 
pipe of the mineral water was aiTanged so 
as to be refrigerated by the same chamber. 
The counsel for the plaintiff seeks to save the 
first daim of the patent of 1SG7, by contend- 
ing that the measuring faucet is a part of 
the combination in such claim, and is virtual- 
ly a part of the syrup-can. But this view 
cannot be admitted. The specification speaks 
of the measuring faucet as being afiixed to 
the can, and, again, as being attached to the 
can. It cannot be regarded as a part of the 
can. It was admitted by the counsel for the 
plaintiff that, unless the faucet could be re- 
garded as a part of the can, the first claim 
was anticipated by the apparatus of Hubbell 
and by that of Parrish. 

TVe come now to the question, whether 
the second and third daims of the patent 
of 1867 are infringed. The rod or stejii of 
the defendant's apparatus is hollow. It is 
open at its lower end and there Is an aper- 
ture in it near its upper end, which last 
named apei'ture remains at aU times above 
the surface of the syrup in the syrup-re :!er- 
voU". The atmospheric ah" can thus pass 
freely through the rod or stem. When the 
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measuring eliamber is full of syrup and the 
discharge orifice is closed, the lower aper- 
ture in the stem is entirely below the dis- 
charge orifice. When the stem is raised, 
thus opening the discharge orifice, such low- 
er aperture in the stem passes up, with the 
lower end of the stem, through the descend- 
ing syi*up, until the valve which fits the 
lower side of the filling orifice reaches its 
seat and closes such orifice, and the air 
which, passes through the length of the stem 
from above issues from such lower aperture 
in the stem into the measuring chamber, 
above the syrup which is being discharged 
from it, and aids in the discharge of such 
f^yrup. The principle or character of the air- 
vent in the valve-stem of the plaintifi;'s ap- 
paratus, and of such valve-stem with, sucb 
air-vent, is, that the stem has a linear mo- 
tion, and, in such motion, carries the orifice 
from which the air issues, from the outside 
of the measuring chamber to the inside 
thereof, and to a point behind the syrup 
that is being dischai-ged from such chamber, 
so that the air so issuing may follow tind 
press upon the receding syrup; and that the 
motion of such orifice is co-incident with the 
motion of the two valves that are carried 
by the stem; and that such orifice is always 
outside of the measuring chamber when such 
chamber is being filled, and is always with- 
in such chamber when such chamber is be- 
ing emptied. The second claim of the pat- 
ent of 1S{J7 is for the combination of such 
an air-vent with such a valve-stem, in a fau- 
cet whicli has a measm-ing chamber. It is 
not necessary that the faucet should be one 
having, in addition, the air-vent in the meas- 
tu'ing chamber, described in the patent of 
ISGC. On this construction, there is no doubt 
that the defendant's apparatus infringes the 
second claim of the patent of 1S67. It has 
an air-vent in the valve-stem, and the prin- 
ciple or character of such air-vent, and of 
such valve-stem with such air-vent, is the 
same as the principle or cliaraeter, before de- 
scribed, of the plaintiff's air-vent and valve- 
stem. The mode of operation of the valve- 
stem and the ah-vent in the defendant's ap- 
paratus is the same as the mode of opera- 
tion of the valve-stem and the air-vent in the 
plaintiflU's apparatus. The differences be- 
tween the movements of the two appara- 
tuses, in that tlie valve-stem in the plaintiif 's 
nppai-atus moves downward to close the fill- 
ing orifice, and to open the discharge orifice, 
and to carry the air-vent in the valve-stem 
into the measuring chamber, and in. that the 
valve-stem in the defendant's apparatus 
moves upward to perform the same three 
functions, are mere formal differences and 
not difi;erences in substance. They ai'e out- 
side of the real invention claimed by the 
plaintiff in the second claim. 

The proper consti'uction of the third claim 
of the patent of 1867 is, that the measru'ing 
faucet, or measming apparatus, must be so 



made, that the discharge port shall be open- 
ed and the supply port be closed simulta- 
neously, by valves, which valves must be 
connected with a stem, so constioicted and 
arranged as to admit external air into the 
measm-ing chamber of the apparatus when 
the discharge port is opened by the movement 
of the stem ; that the stem must have a linear 
motion; that tlie movement, by the stem, 
of the orifice so admitting air into such 
chamber, and the motions and relative posi- 
tions of such orifice at different times, shall 
be as before defined in respect to the second 
claim; and that such faucet or apparatus 
shall be combined with a syrup-caster, sub- 
stantially as in the plaintiff's patent. It is 
not necessary, in respect to the third claim, 
any more than in respect to the second, that 
the measiu'ing faucet, or measm-ing appara- 
tus, should have, in addition, the air-vent 
described in the patent of 1S6G. Nor is it 
necessary, in either the second or the third 
claim, that the measm-ing apparatus should 
be technically a faucet. Any measm'ing ap- 
paratus, having the characteristics of the 
plaintiff's faucet, is Ms faucet. The defend- 
ant's apparatus is a manifest infrmgement 
of the third claim of the patent of 18G7. It 
has a measm'ing apparatus, containing a 
measm'ing chamber, which has a discharge 
port and a supply port, each closed by a 
valve. Both of such valves are closed si- 
multaneously. Such valves are carried by a 
stem, which has a linear motion. The stem 
is so consti'ucted and arranged, as to admit 
external ah' into the measuring chamber 
when the discharge port is opened by the 
movement of the stem, and the principle or 
character, and mode of operation, of the air- 
vent, and of the valve-stem, and of the 
valves, and of the orifices in the stem, and 
the combination of the measm-ing apparatus 
with the syrup-caster, are the same, in sub- 
stance, as in the plaintiff's apparatus. 

I have examined carefully all the testi- 
mony introduced on the part of the defend- 
ant, to affect the novelty of the inventions 
covered by the second and third claims of 
the patent of 1867, and find nothing to affect 
the novelty of either of those claims, accord- 
ing to then' construction before given. Nor 
is there evidence satisfactory to show that 
the plaintiff was not both the original and 
the first inventor of what is covered by both 
of those claims, as thus construed. 

There must be a decree for a perpetual in- 
junction and an account, in respect to the 
second and third claims of the patent of 
1867. The question of costs will be reserved 
untU the coming in of the master's report 
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Case No. 1,40S. 

BIGGS et al. v. BAJJRY et al. 
[2 Curt 259.] ^ 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Kew Trial — Misconduct of Jdrt — S.\i,i: — Re- 
scission BT Seller — Pkacd — Stoppage in 
Transit. 

1. Where the plaintiff claimed on two distinct 
grounds, either of which, if found in his favor, 
•would entitle him to a Tordict, and it appeared 
that the jury did not consider and decide on 
either ground separately; but that some might 
have decided on one, and some on the other, 
the verdict was set aside. 

[Cited in Glaspell v. Northern Pac. E. Co., 
43 Fed. 909.] 

2. If goods are sent to a forwarding merchant, 
to await in his hands the instructions of the 
purchaser, respecting any further transit, their 
transitus is at an end when they reach his 
hands, so that they cannot be stopped by the 
vendor. 

3. To avoid a sale upon the ground that the 
vendees did not intend to pay for the goods, 
it is not enough that they knew themselves to 
be insolvent and had no reasonable expectation 
-of being able to pay them when purchased; 
these facts may induce the jury to find a fraud- 
ulent purpose, but they are not, of themselves, 
sufficient. 

[Cited in Parker v. Byrnes, Case No. 10,728.] 
[See D'Wolfe v. Babbett, Id. 4,220.] 

[At law. Trover by John Biggs and an- 
other against ^Michael O. Barry ancl others. 
Verdict for plaintiffs. Defendants move for 
new trial. Granted.] 

0. B. Goodrich, for plaintiffs. 
J. A. Lorlng, contra. 

CURTIS, Circuit Justice. This was an ac- 
tion of trover, for a quantity of hosiery and 
gloves of the agreed value of $3,500. The 
jury found a verdict for the plaintiffs and 
the defendants moved for a new trial. At 
the trial before me, it appeared, that the 
plaintiffs manuf actm-ed these goods at Leices- 
ter, England, under orders given for them 
l»y a firm of HaU Brothers, who were com- 
mission and general merchants at Notting- 
ham, England, and at New York. Pursuant 
to directions given by Hall Brothers, the 
goods when ready, were sent to Liverpool, 
to Edwards, Sanford & Co., who were for- 
wai*ding merchants there, and who in many 
previous transactions, had acted for Hall 
Brothers in receiving and forwarding their 
goods. The merchandise in question was 
shipped by Edwards, Sanford & Co., to Bos- 
ton, imder bills of lading making it deliver- 
able to their order, and which having been 
Indorsed by them in blank, were sent to the 
defendants, by Hall Brothers. Hall Brothers 
having become insolvent before the arrival 
of the goods, and their price being unpaid, 
the plaintiffs demanded the goods of the mas- 
ter of the vessel in which they came, be- 

' [Reported by Hon. B, R. Curtis, Circuit Jus- 
tice.] 



fore they had been received by the con- 
signees, under the bills of lading. These 
facts were not controverted. 

The case turned on two points. 1. Whether 
the plaintiffs had the right to stop the goods 
in transitu, at the time they demanded them. 
2- Whether the sale by the plaintiffs to Hall 
Brothers was voidable by reason of a fraud 
of the pm'chasei's, in maJdng the purchases. 
The fraud alleged was, that they wei-e deeply 
insolvent, and knew themselves to be so, 
when the purchases were made, and that 
their intent was such, that the vendors had 
the right to avoid the sale and reclaim the 
goods. Each of these questions was sub- 
mitted to the jmy, with instructions as to 
matter of law, which will be presently stat- 
ed, and with directions to consider them 
separately, and if either was found in favor 
of the plaintiffs, to render a verdict for 
them, otherwise to find for the defendants. 
By consent of parties the jmy, who retired 
just before the adjom-nment of the court in 
the evening, were told that they might seal 
up then: verdict, and separate, and come in 
and render it the next morning. When 
they came into court, the next day, they re- 
tm-ned a verdict for the plaintiff, and 'upon 
motion of the defendants' counsel, and witli 
the consent of the plaintiffs' counsel, the 
com't inquired of them whether they had 
found their verdict on both, or one, and if 
one, which of the points put to them by the 
court. The foreman stated, that the jm-y 
did not take up the points separately, but 
took a ballot on the general question whether 
the plaintiffs were entitled to recover; and 
the jury being unanimous on that, they pro- 
ceeded no ftu'ther. He fiu'ther said his own 
opinion was with the plaintiff on both points; 
and one of his feUows indicated that he did 
not agree with tlie foreman in that But 
the court declined to hear any further state- 
ments of what passed in the jury-room, if 
all agreed that they -did not take up and con- 
sider the two questions separately. This 
was assented to, and the verdict was aflSrm- 
ed and recorded. I am clearly of opinion 
the verdict should not be allowed to stand. 
It was the duty of the jury to consider and 
decide on each question sepai-ately. If they 
could agree that tlie plaintiff had the right 
to stop in transitu, or if they could agree 
that tlie pm-eh'ase was voidable for fraud, 
then the plaintiffs were entitled to a verdict. 
But if some of them were with the plaintiffs 
on one point, and some on another, they 
agreed on nothing; and no verdict should 
have been rendered. 

It was argued, that it did not appear they 
did not agree on some one point. It is ti-ue, 
that as they never considered the questions 
separately, it does not appear what the re- 
sult of such a consideration would have been; 
and this is the very difficulty. The com't is 
apprised that in point of fact the twelve men 
never did concur in opinion, and agree to 
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render a verdict upon either ground. What 
they would have done can only he conjec- 
tured; and a conjecture is not a fit hasis for 
a judgment. 

It was also ui'ged, that the defendants 
should have moved to have the juiy retire 
again and further consider their verdict; and 
that the court had power to send the jmy 
out again, though they had once separated. 
It is not necessary to determine whether the 
court had that power. It did not think it 
proper, under the circumstances, to exercise 
it, and I do not consider the defendants 
waived anj' thing by not moving the cotu:t on 
the subject. Whether a jury shall, or shall 
not be directed to retire and fm-ther consider 
their verdict, is a matter solely under the 
control of the coui't, and to be regulated by 
its discretion in each case. The interposition 
of counsel, at such a time, is generally not 
permitted, and I do not think, can ever be 
necessary to prevent a waiver of auy right 
to his client, unless he is called on bj' the 
coui-t to know what he desires. At all 
events, in this case, there was not, in my 
opinion, any waiver, and the verdict must 
be set aside, and a new ti'ial ordered. 

With a view to this new trial, it is proper 
to state my opinion on the questions of 
law involved in the case. In reference to 
the right to stop in transitu, the jm-y were 
instructed that, if the goods were sent by 
the plaintiffs to Edwards, Sanford & Co. at 
Liverpool, to be there subject to the orders 
of the buyers, and under such circumstances 
that they could go further only by force of 
instructions to be given to Edwards, Sanford 
& Co., by the buyers, then the transitus was 
ended when the goods reached the hands of 
Edwards, Sanford & Co.; that a deliveiy to 
forwarding agents, employed by the buyer, 
to remain with them until the buyer should 
send orders respecting their destination, was, 
in legal effect, a delivery to the buyer; and 
the only transitus definitely contemplated 
when the goods left the hands of the seller, 
was completed, and the right to stop the 
goods was terminated. But if when the 
goods left Leicester, they were destined to a 
foreign port, either New York or Boston, un- 
der a consignment then already made, and 
Edwards, Sanford & Co. were to forward 
their goods on their way to their destination 
without further orders or instinictions from 
the buyers, then the transitus was not ended 
when the goods came to Edwards, Sanford 
& Co., but continued \mtil they reached the 
consignee in New York or Boston. On re- 
viewing this instnietion, and comparing it 
with the authorities, pai'ticulai*ly with the 
case of Valpy v. Gibson, 4 Man., G. & S. -837, 
I am satisfied of its correctness, and the 
same instruction will be given on the new 
trial. 

Concerning the question of fraud the jury 
were told, in substance, that it was not 
enough to enable the plaintiffs to avoid the 
sale, that the buyers £new themselves to be 



insolvent when they made the purchase; 
that fraudulent conduct on their part must 
be proved; that if they bought, knowing they 
could not pay, or intending not to pay for 
the goods, th:s was a fraud; that the jury 
must, therefore, consider the state of mind 
of the buyers, and decide whether the plain- 
tiffs had proved, that when they made the 
purchases in question, Hall Brothers had no 
expectation of paying for the goods; and 
that, in this point of view, no reasonable ex- 
pectation was, in legal effect, no expectation; 
for the law did not allow men to set up and 
rely upon expectations which had no foun- 
dation in reason. 

I am of opinion that the last clause of this 
instruction, which makes no reasonable ex- 
pectation to be the same in legal effect, for 
this purpose, as no expectation, was erro- 
neous. This is not a question of reasonable 
expectation, but of fraudulent purpose. It 
is not a question whether the gi'ouuds of 
their belief that they could and should pay, 
were sound and rational, but whether they 
did so believe, in point of fact. Lord v. God- 
dard, 13 How. [5-i U. S.] 198; Com v. East- 
man, 1 Gush. 221; Chamberlain v. Hoogs, 1 
Gray, 172; Jones v. Howland, 8 iUietc. (Jlass.) 
377. It is true that the jm*y. in considering 
whether an expectation to pay did in fact 
exist, may, and should pay much regard, to 
the inquu-y whether any reasonable ground 
for such expectation existed; and if none 
can be discovered, it might be proper for 
them to find that no expectation to pay in 
fact existed. But it might, also, under some 
circumstances, be proper for them to find 
otherwise; they might think that an over 
sanguine and rash, but honest man, had 
trusted to appeai-ances and built on founda- 
tions which were not reasonable, but neviu-- 
theless had an actual existence in his mind; 
and that though his conduct was unreason- 
able when measured by their judgments, and 
blameworthy, it was not fraudulent. This 
instruction, therefore, must be modified, if 
a new trial should be had. 
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BIGGS V. BLUE et al. 

[5 McLean, 148.] ^ 

Circuit Court, D. Ohio. Oct. Term, 1850. 

Ejectmext — Judgment — ^Val-tdity — Reveksal — 
Scire Facias — Attachmest — Affidavit — Ir- 

REGUI,AR1TIES — SeT-OfF — VeSDOR AJfD VeNDEE 

— Bosa Fide Pdrchasek. 

1. When a title is set up under a judgment 
on an attachment, although the affidavit on 
which the writ issued does not appear in the rec- 
ord, the judgment cannot be treated as a nullity. 
This omission by the clerk does not show that 
no affidavit was made, as required by the stat- 
ute. 

2. When the court has a general jurisdiction, 
irregularities do not make void the proceeding. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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The proceeding on the* attachment may he er- 
roneous, whidbi may he ground for reversal, 
but when the judgment is used collaterally, such 
errors do not make void the judgment. 
[See Pennington v. Gibson, 16 How. (57 TJ. 

S.) 65; JMcGoon v. Scales, 9 Wall. (76 TJ. 

S.) 23; jMiller v. U. S., 11 Wall. (78 U. 

S.) 26S; Ludlow v. Kamsey, 11 Wall. (78 IT. 

S.) 581.] 

3. The attachment was laid on part of a 
larger tract of land, without describing specially 
the part. The judgment on the attachment af t^ 
er the sale of the land, was reversed. The Bank 
of Steubenville, the plaintiff in the attachment, 
became the purchaser. At common law, when a 
judgment is reversed, the party shall be re- 
stored to all he has lost. And where the thing 
lost is certain, this is done without a scire 
facias. 

4. In a suit against administrator of Biggs by 
the bank, the amount at which the laud was 
purchased was pleaded as an e offset, and al- 
lowed the administrator. 

5. The land having been sold to an innocent 
purchaser, the legality of the sale on the at- 
tachment becomes a question. 

6. The sale of the tract followed the descrip- 
tion of the property given on the service of the 
attachment, of a part of the tract. This is in- 
definite, but may be made sufficiently certain, 
if the residue of the tract had been sold. To 
afford an opportunity to show this fact a new 
trial is granted. 

Stanton, AQison & Cuixy, for plaintiff. Mr. 
Stanbery, for defendants. 

OPINION OF THE COTJUT. This is an 
action of ejectment for 606% acres of land in 
Union county. A patent was given in evi- 
dence, dated the 15th March, 1822, to Ben-- 
jamin Biggs, the ancestor of the plaintiffs. 
The survey was made the 2Sth October, 1801. 
The land is situated in the Virginia ^Military 
ti*act The heirship of the plaintiffs was 
proved by several witnesses. 

The defendants claim under an attachment 
sale; and the principal questions in the case 
arise, as to the validity of the proceedings 
on the attachment. It is contended that 
those proceedings are void on several grounds. 
1. There is no affidavit, as the statute re- 
quires, in the record. As this question comes 
up collaterally, it is not necessai-y to inquire 
what effect the objection might have had 
before a court of error, called to revise the 
judgment on the attachment. But we appre- 
hend that in such a case, the objection would 
not be available. In making up the record 
the clerk may have omitted the affidavit, sup- 
posing it not to be a part of the record; and 
if deemed a necessary part of it, on allega- 
tion of diminution a court of eri'ors would 
award a certiorari to perfect the record. 
When the question comes up collaterally, as 
in this case, the court cannot presume there 
was no affidavit, from its not being copied in- 
to the record. We know, in fact, that there 
was an affidavit, as a copy of it certified is 
before us. But to this it is objected, that it 
is the copy of a copy. 

The court in which the attachment issued 
had general jurisdiction, and a want of ju- 
risdiction will never be prestimed against it 



The rule is different as applied to inferior- 
coui-ts of a limited jm'isdiction, where, upon 
the face of the proceedings, the jurisdiction, 
must appear. In Voorhees v. Bank of U. S., 
10 Pet. [35 U. S.] 449, the court say, there is- 
no principle of law better settled, than that 
every act of a court of competent jm-isdic- 
tion shall be presumed to have been rightly 
done till the contrary appears. In Grignon's- 
Lessee v. Astor, 2 How. [43 TJ. S.] 319, it was 
held, that "it was for the com*t to decide up- 
on the existence of the facts, which gave ju- " 
risdiction; and that the exercise of jmusdie- 
tion warrants the presumption that the facts- 
which were necessary to be proved wei"e 
proved." "The court say the power to hear 
and determine a cause is jm'isdiction; it is- 
coram judice whenever a case is presented 
which brings this power into action.'* 

The attachment law requires a notice to- 
creditors to be given three months, and it 
appears from the record that six weeks^ no- 
tice only was given. On this ground a writ 
of error having been prosecuted to the su- 
preme com't of the state, the judgment on 
the attachment was reversed. There were 
other irregularities in the proceedings in the 
attachment assigned, but they were such as 
were proper to be considered by a com't of 
errors, as they did not make the proceedings 
void. The Bank of SteubenviUe brought the 
attachment to recover a debt against Biggs, 
the ancestor of the plaintiffs, and the bank 
became the pm-chaser of the land which was 
sold under the attachment. And it becomes 
an important question to consider what effect 
the reversal of the judgment can have on the 
title to the land. At common law, if a judg- 
ment is revei-sed in error, the party shall be 
restored to all he has lost. And a writ of 
restitution will be issued to inquire what 
profits the plaintiff, who recovered, has tak- 
en or received fi'om the land. C. P. 306. 
Where the money appears upon record to 
have been levied and paid, the defendant 
shall have restitution without a scu-e facias. 
If the plaintiff after a recovery in ejectment 
is disseized, or makes a feoffment, and then 
the judgment is revei'sed, a writ of restitu- 
tion shall not be awarded against the dis- 
seizor or feoffor. 2 Salk. 587. But where 
money is levied under a judgment and paid 
to plaintiff, and the judgment is afterwards 
reversed, the party shall have restitution 
without a scire facias, as the amoimt is cer- 
tain. 2 Salk. 588. The statute of 1st Feb- 
ruary, 1S22, (2 Ohase, St. p. 1238,) § 15, pro- 
vides, "that if any judgment or judgments^ 
in satisfaction of which any lands or tene- 
ments belonging, to the party hath or shall 
be sold; shall at any time thereafter be re- 
versed, such reversal shall not affect or de- 
feat the title of the purchaser or purchasers, 
but in such case restitution shall be made 
of the moneys by the judgment ci'editor, for 
which such lands or tenements were sold, 
with lawfrQ interest from, the' day of sale." 
In this statute there is no exception- 
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Tliere seems to be no reported case in Ohio 
involving' the precise points now before us. 
The ease of Hubbell v. Broadwell's Heii-s, 8 
Ohio, 127, has no application Tvhere the cred- 
itor plaintiff is the purchaser and owner of 
the land. The court say, "Where lands have 
passed by a sale under execution to a stranger 
to the judgment, the statute compels the own- 
er of the land, on reversal of the judgment, 
to pm-sue the fruits of the sale, into the hands 
of his antagonist. But when a party to the 
judgment purchases and continues to hold, 
the rule does not apply with the same force." 
This seems to be equivalent to saying that 
the statute does apply, but with less force. 
The court however add: "The purchaser is a 
party to the errors, and it seems most con- 
sonant with justice to restore the land itself 
to its original owner, where it remains be- 
tween the original parties, and within reach 
of the court, no new rights intervening." 
Under the cuxmnstances there was a decree 
for redemption. 

It appears that by a decision of the su- 
preme court in Jefferson county, in a writ 
brought by the Bank of Steubenville against 
the administrator of Biggs, on a note, the 
-defense set up, under a notice was, that the 
defendants will claim a set off for twelve 
hundred dollars, the amount of a sale which 
is due and owing to defendant as adminis- 
trator, &c. The cause appears to have been 
submitted to the court by consent of pai-ties. 
And the com't found that the said Biggs in 
his life time did assume in manner and form 
as stated by plaintiff. And they also foimd 
"that the defendant was entitled to offset the 
sum of eleven hundred and fortj''-two dollars 
and five cents, that being the amount of the 
purchase money and interest of the land pur- 
chased by the said bank, under the judgment 
which appears to have been reversed." 
Thereupon it Avas considered that the bank 
recover, &e., deducting the above sum. 

The lessors of the plaintiffs claim under a 
patent, on a Virginia Militaiy sm-vey, No. 
4075, situate on the waters of MiU. ci'eek, con- 
taining CGG% acres, more or less. The at- 
tachment was laid on No. of sui*vey 4075, 
containing 375 acres, original quantity 666% 
acres. The appraisers under the attachment 
returned, "also one tract of 375 acres on tlie 
No. 4075, original quantity 666% acres." The 
deed by the sheriff" on the sale under the at- 
tachment, states, "also one tract of 375 acres, 
on the map No. 4075, original quantity 666% 
acres." The appraisement of the 375 acres, 
was at one dollar and twenty-five cents per 
acre; it was sold at 8B% cents per acre. 
The consideration named in the sheriff's deed 
to the bank was the sum of nine hundred 
forty-five dollars eighty-three and one-third 
cents, but this included other tracts than the 
one now in controversy. After the reversal 
of the judgment on the attachment, the con- 
sideration money paid by the bank, at the 
sheriff's sale, was claimed as an offset to a 
suit brought by the bank against the admin- 



istrator of Biggs, and was allowed, so that 
no fm-ther demand exists by the plaintiffs 
against the bank. But the legality of that 
sale remains to be tested. The land attached 
and sold must be so described as to make it 
certain; for, if in this respect there was a 
want of certaintj'-, the legal title of Biggs 
was not transfeiTed to the bank, and from 
the baniv to the present holders. Every tract 
attached, or levied on by execution, must 
contain that certainty of description which 
would be sufficient in a deed of conveyance. 
The attachment was laid on a part of a tract, 
without designating what part. This would 
seem to be an incurable defect of description, 
unless certainty can be shown from other 
facts. As, for Instance, if Biggs had sold 
and conveyed all the tract except the num- 
ber of acres on which the attachment was 
laid, that might, perhaps, show with reason- 
able certainty the particular part attached 
and sold. On this ground the court gi-anted 
a new trial in the case, with the view to es- 
tablish the doubtful points which seemed to 
have taken tlie defendants by sux'prise. 
They are innocent purchasers, and whilst 
they rest upon their legal rights, it is but just 
that they should have a fvdl opportunity of 
establishing them. 
A new trial is granted. 
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BIGLER, (PARKER v.) See Case No. 10,- 
726. 
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BIGLER V. WALLER. 

[Chase, 316; ^ 3 Am. Law T. Rep. IT. S. Cts. 
157; 4 N. B. R. 291, (Quarto, 86;) 3 Chi. 
Le^. News, 26; 5 Am. Law Rev. 570.] 

Circuit Court, D. Virginia. Sept., 1870.- 

Wae — INTEREST — Suspension — End of Civit/ War 
— Damages to Estate Paid ix Confederate 
Mosey— Ckebits. 

1. The supreme court of the United States 
having held (Hanger v. Abbott, 6 Wall. [73 U 
S.] 532,) that the late war suspended the stat 
ute of limitatious, and in Ward v. Smith, 7 
Wall. [74 U. S.] 452, that interest did accrue 
during the war, in that particular case, making 
an exception to the general rule that interest 
does not accrue between citizens, or subjects of 
belligerent states, it may not unreasonably be 
inferred from the language of the court that 
if the direct question came before them it would 
be decided that interest did not accrue between 
parties to the late civil war. 

[Cited in Brown v. Hiatt, Case No. 2,011.] 

2. It is the duty of this court to decide the 
question as it believes the supreme court would 
decide it. Bigler, a citizen of New York, was 
indebted to Waller, a citizen of Virginia, in 
the sum of thirteen thousand dollars, due for 
land sold by Waller to Bigler, which sum was 
due and payable May 10, 1861. Bigler was ex- 



^ [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 

^ [Reversed by the supreme court in Bigler 
V. Waller, 14 Wall. (81 U. S.) 297.] 
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eluded from occupation of tlie estate during the 
war, tlie improvements placed on it by him 
were greatly injured, and Waller was entitled 
to possession during the war by virtue of a sale 
under a trust deed and purchase by him of 
the property. If interest on a debt should cease 
in any case it should in this. 

3. The proclamation of President Lincoln of 
April 19, 1S61, declaring a blockade of the ports 
of the insurgent states must be regarded as the 
first formal recognition of the existence of 
civil war by tiie national authority. The su- 
preme court has held that the war ended on 
August 2, 186G, so far as the captured and aban- 
doned property act is concerned, but they have 
declined fixing any precise date of termination 
applicable to all cases. In this case the estab- 
lishment of the adhering government of Vir- 
ginia at Richmond as the recognized govern- 
ment of the whole state is to be taken as the 
end of the war in this state. This event took 
place when the executive department of that 
government was removed from Alexandria to 
Richmond, on May 20, 1SG5. The period to be 
excluded in the computation of interest is the 
time from April 19, 1S61, to May 26, 1865. 

4. Confederate money received by Waller 
from the Confederate government, for damages 
done the property after Waller was in posses- 
sion of the same, must be scaled down to its 
gold value as of the date of its receipt and in- 
terest to be calculated on the sum thus ascer- 
tained. For the amount of this payment and 
interest Bigler's debt to Waller is to be cred- 
ited. 

- 5. The proof of damages to Bigler by rea- 
son of Waller not performing certain covenants 
in his contract of sale being too vague and un- 
satisfactory to form the basis of decree, no dam- 
ages are to be allowed him. 
[See note at end of case.] 

DCn ecLuity. Suit by James Bigler against 
William Waller and Robert Saunders to re- 
move cloud from title to land. Decree that 
complainant pay Waller's administrator the 
sum of $17,377.48 in United States coin.] 

Bigler, a citizen of New York, in May, 1853, 
pm-chased from Wallei', a citizen of Virginia, 
the estate of Rippon Hall, consisting of two 
thousand, acres of land, and improvements, 
lying in the coimty of York, and state of 
Virginia. Bigler was to pay Waller thirty 
thousand dollars for the estate, five thousand 
dollars in cash and the residue divided during 
a period of ten years, and accordingly Wal- 
ler, on May 10, 1853, executed and delivered 
to Bigler, a deed of the property,, who there- 
upon paid Waller five thousand dollars in 
cash, and on June 23, 1S53, executed and de- 
livered to Saunders as trustee, a trust deed 
reconveying Rippon Hall to him to secure 
the payment of the twenty-five thousand dol- 
lars due Waller. These payments were to be 
two thousand dollars on May 10, 1855, with 
interest on the whole sum unpaid, and one 
thousand dollars annually on that day, with 
interest on the whole sum unpaid, until May 
10, 1SC3, when the whole of the twenty-five 
thousand dollars then unpaid was to be- 
come due and to be paid. It was provided 
that the failm-e to pay any one of these sums 
would be considered "a defalcation which 
shall authorize Waller to require Saunders to 
execute this trust according to law." It was 
provided that in case of a sale sixty days 



notice sliould be given in newspapers in 
Richmond, and tlie city of New York. Bigler 
paid all the installments provided for in this 
deed of trust up to and including May 10, 
1860, leaving thirteen thousand dollars due 
as purchase money secured by this ti-ust 
deed. He also improved the property by the 
erection of wharfs, mills, and buildings, and 
laid off a village and town lots, and built 
school-houses, and other improvements. But 
York county extends along the York river 
to the Chesapeake, and contains within its 
limits Yorktown, the scene of the termination 
of the first invasion of Virginia. It is open 
to the sea, and is covered by the guns of 
any hostile fleet which rides the waters of its- 
great boundaries. Consequently at the first 
approach of civil war, the Rippon Hall entei"- 
prise was abandoned by its owner and pro- 
jector, who retm-ned to New York, and made 
no fm'ther sign imtil Jime, 1865, when he re- 
turned and resumed possession. In the mean- 
time his installment payable May 10, 1861^ 
had become due, and being absent, and pre- 
sumably unable to return, he did not pay it. 
Waller then required Saunders, the trustee,, 
to sell under tlie deed of trust, which he did 
on April 1, 1862, Waller himself becoming 
the piu'chaser for seventeen thousand dollars 
in money, which was then quite equal in 
value to gi-eenbacks, and Saunders conveyed 
the estate to Waller, on receiving Wallei"'s 
note for the amount due over and above the 
sum which Bigler owed him. No notice of 
com'se was published of the sale in the pa- 
pers of the city of New York, the state of 
Virginia then exercising control of York coun- 
ty. In May, 1862, the buildings on the es- 
tate were bm'ned by Colonel Dulie, an oflicer 
of the Confederate army, and the military 
line of the Confederate states receded up the 
Peninsula towards Richmond, while those of 
the United States as regularly followed them, 
at once inclosing York county and Rippon 
Hall. McClellan's move in the spring of 
1862, placed that part of Vii'ginia permanent- 
ly within the federal lines, and there was no 
reason in law nor fact why Bigler might not 
have retm*ned to his property in June, 1862, 
and disregarded the said sale by Saunders of 
April, 1862. Waller adhered to the side of 
Virginia, and retired with the forces of the 
Confederacy, and in 1863, secm*ed the pay- 
ment of two thousand dollars in Confederate 
euiTency for the injm'y done to the Rippon 
Hall estate. When the war was over, it 
seems to have been at once understood that 
the- sale and deed of April, 1862, by Saunders 
to Waller, wei'e utterly void, for Bigler forth- 
with in June, 1865, re-entered into possession 
of his property, and Waller proceeded to 
bring suit against him in New York for the 
thirteen thousand dollax'S and interest, the 
balance of the pm'chase money due him. At 
that time the courts of New York were much 
more apt to respect any rights which he 
might have had against Bigler, than those of 
the restored state of Vii'ginia. In order to 
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draw off the attack in New York, this bill 
was filed in this com't by Bigler against 
Wallei*, charging that Waller claimed thir- 
teen thousand dollars due him for unpaid 
purchase money, when in truth there was not 
a cent due, which claim it was chai'ged Tvas 
a. cloud on the title, and the com't was 
prayed to remove the same, by decreeing that 
"Waller OAved money to Bigler for damages 
•done the estate, during Waller's constructive 
possession, largely over and above the pur- 
chase money unpaid. Whereupon after much 
endeavor the New Yorlc proceedings were all 
stopped, and the questions came up before 
.this com*t for decision. 

J. K. Hayward, for complainant. 

This suit was brought by James Bigler, of 
New York, against William Waller and Rob- 
ert Saunders, of Virginia, to remove a cloud 
from the title to plaintiff's estate situated 
in York county, Virginia, and called Rippon 
Hall. 

I. In 1S53, James Bigler, by his agent, 
F. W. Hammond, of Virginia, made an agree- 
ment in writing with defendant Waller to 
purchase for thirty thousand dollars, two 
thousand acres of land in Vu-ginia, called 
Rippon Hall. This agreement contained the 
following covenant: "Said Waller will allow 
said Bigler to sell such portions of the land 
as he may see fit, from time to time; the 
said Bigler paying over to said Waller, such 
proceeds of sales as. will afford ample secu- 
rity for the liquidation of the residue of the 
debt." 

n. On May 10, 1853, Bigler paid five thou- 
sand dollars of the purchase money; gave 
his bond for the balance, twenty-five thou- 
sand dollars; took a deed of the property, 
and at the same time took possession of the 
•estate. 

III. On June 22, following, Bigler made 
and delivered a trust deed to Robert Saunders, 
to seein-e the payment of the bond, which 
deed provided for the sale of the estate in 
default of payment, according to the terms 
of the bond, in the following manner: "It 
is understood that in case of sale, the trus- 
tee shall give sixty days' notice in newspa- 
pers in Richmond and in the city of New 
York." 

IV. The agreement for sale, bond and trust 
deed are in pari marieta. 

V. The plaintiff made improvements on 
the estate consisting of a wharf, mills, hotel, 
store, church, school-houses, planted an or- 
chard comprising some thirty thousand fl'uit 
trees, laid out a village, and built a large 
number of private residences, prior to 1857, 
at an expense of one hundred and fifty thou- 
sand dollars. 

VI. In the spring of 1S5J:, Bigler contract- 
ed to sell portions of said estate (village lots), 
but was prevented from effecting said sales 
hy Waller's refusal to release his mortgage 
lien, which refusal damaged the plaintiff to 
great amount. 



VII. The plaintiff fulfilled his agreement 
until May 10, 1861, when there were thirteen 
thousand dollars impaid on the bond. 

VIII. The plaintiff, by his tenants, was in 
actual possession of the estate until the war 
broke out, in April, 1861. His actual posses- 
sion of the estate was resumed in June, 1865. 

IX. On April 1, 1862. Waller caused a 
sale of the estate at public auction without 
the advertised notice provided for in the 
tiTist deed, and pm'chased it himself for sev- 
enteen thousand doUare Confederate money, 
took a deed from the trustee, and gave his 
notes for the balance of the purchase money 
over the amount claimed to be due on the 
bond. Waller exercised vai-ious acts of own- 
ership over the estate after this purchase, 
such as collecting rents, disposing of person- 
al property, &c., as will more fully appear 
in a subsequent part of the argument. 

X. The pleadings show that Bigler claims 
that the bond has been more than paid, by 
rent, waste and damages, for which Waller is 
liable; that the bond ought to be canceled, 
and judgment entered for the balance found 
due from Waller to Bigler; also that Waller 
and Saunders should execute to Bigler a re- 
lease deed of all claim to said estate; while 
Waller claims that the sum of thii'teen thou- 
sand dollars, with interest, still remains duo 
on the bond, and that the mortgage deed 
should stand until this sum is paid. 

XL At the May term of this court, this 
cause was referred to George Ghahoon, Esq., 
a commissioner of this com't, to state an ac- 
count between the parties, of what was duo 
to Waller on the bond, and of the offsets in 
the nature of waste, rent and damages, due 
from Waller to Bigler; also to make sucli 
recommendations as he might think proper. 
The commissioner attended to his duty and 
filed his report in the clerk's office on No- 
vember 2, 1867. 

XII. Account A in said report finds thir- 
teen thousand dollars, with interest, to be 
due from Bigler to Waller on the bond. 

XIII. Account B in said report finds fortj-- 
three thousand dollars, with interest, to be 
due from Waller to JBigler on account of 
damage, waste and rent, claimed in plain- 
tiff's bill. 

XIV. Statement shows a balance of 
twentj'-six thousand one hundred and eightj'- 
six dollars due from Waller to Bigler, for 
which judgment should be entered in favor 
of Bigler. 

XV. Said report recommends that said 
bond be canceled, and Waller and Saunders 
execute a release deed to Bigler, of all claim 
to the land. , 

First. The item of three thousand doUai's 
in account B is for Waller's breach of his 
covenant to release, contained In Ex. A. 
The evidence proves that soon after the sale 
May 10, 1863, Bigler laid out a "village" on 
the estate, and contracted with Johnson, 
Sterling, and Jones, together "with a half 
dozen others," to sell to each of them a 
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"village lot," of "three or four acres," at 
"three hundred, dollars per acre," each lot to 
he released from "Waller's mortgage lien. 
Waller refused to release, and Bigler lost 
the sales of said lots thereby. These dam- 
ages aroa specific and allowable, being the 
difference between the then possible price of 
three hundred dollars per acre, and the ac- 
tusxl price afterwards obtained of ten dollars 
per acre. This Waller docs -not deny, and I 
-apprehend that there can be no question 
concerning the amount of the damages suf- 
fered on account of the loss of said sales, 
there being no disa*epancy in the testimony 
concerning this matter. And the court will 
not fail to observe that in proving the plata- 
tiffi's claim we have carefully avoided putting 
in evidence what might be considered in 
the nature of speculative or constructive 
damages. Waller does not deny his refusal 
to release the "village lots" to "Sterling, 
Johnson, and Jones," at the request of Big- 
ler, nor attempt to lessen the amount of the 
land which he puts at "ten, fifteen, or twen- 
ty acres," or the price which it would have 
brought, to Bigler per acre, but claims that 
■such release would have injured the estate, 
1. e., impaired the security for his debt, to 
the amount of five thousand dollars. Now, 
it may be very well said that if the release 
'Of these lots would injure the estate five 
thousand dollai*s, it would benefit Bigler the 
«ame amoimt, and this sum might properly 
measure the damages incurred by the plain- 
tiff by the loss of those sales, instead of the 
three thousand dollars found by the U. S. 
commissioner. The only defense offered by 
Waller to this claim for damages was a 
"second contract," which Waller swore was 
made June 22, 1853, and which he avers 
was a substitute for the first; and he fur- 
ther testifies that he had the means of fix- 
ing its date precisely, and that it contained 
the following condition: "The said Waller 
agrees that said Bigler shall sell such por- 
tions of land as he may see fit, provided it 
does not operate a serious reduction of the 
seem-ity afforded by the trust deed." 

In regard to this second agreement, it will 
Tie remembered that Waller's deed to Bigler 
was dated Slay 10, 1S53, and to pretend an 
agreement for the sale of real estate made 
more than a month after the sale was com- 
pleted, and the title passed, is simply non- 
sensical and absurd. Since Waller does not 
deny Bigler's offer to pay over to him all the 
purchase money of said land, the defense 
set up to this claim utterly fails. I may re- 
mark, by the way, that, in explaining the 
loss of the "second contract," Waller swears 
in his answer that he deposited the same 
for record at the York countj' com*t-house, 
and he believed it was destroyed with the 
records at that place, but on learning from 
plaintiff's counsel that none of those records 
were lost, he was ready with another version 
•of the story, equally explicit, and probably 
voqually ti'ue. K the force of this portion of 



Waller's testimony was not destroyed by the 
written evidence in the case, e. g., the prior 
date of the deed, and the language of the 
bond, together with its own intrinsic contra- 
dictions, and was not specifically contradict- 
ed, by Bigler and by Smith, we might insist 
upon the application of the maxim "allegans 
contraria non est audiendus." The bond 
which Waller pleads recites that the conti-act 
for sale was "signed by Hammond," hence 
the sale must have been based upon the first 
contract, and not upon the "second," which 
Waller avers was signed by Bigler; ergo, 
Waller is estopped from setting up this "sec- 
ond contract." The above facts demonstrate 
that the agreement of April 3, 1S53, was the 
operative and the only contract between the 
parties antecedent to the debt. The lan- 
guage of that instrument was "ample se- 
curity" for the "residue of the deed." This 
"residue" in the spring of 1834 was neces- 
sarily less than twenty-four thousand dol- 
lars, probably less than twenty thousand 
dollars, and the value of the estate, as im- 
proved, was more than sixty thousand dol- 
lars, leaving it "ample seem-ity" for the 
"residue" of the debt; and this even when 
diminished in value five thousand dollars 
(Waller's estimate of the damages for a re- 
lease), which five thousand dollars woidd 
have itself been lessened three thousand dol- 
lars, what Bigler offered to pay for a i-e- 
lease, leaving two thousand dollars actual 
damage, according to Waller's estimate, with- 
out considering the increased value of the 
estate from having a village built upon it. 
It Is proved in evidence that this identical 
claim of three thousand doUars damage in a 
similar suit in the supreme corai; of the state 
of New York, between the same parties. 
Waller and Bigler, has been adjudicated al- 
ready, and a judgment entered therein in 
favor of Bigler against Waller, which is still 
in force, and not impeached or reversed. 
WaUer having brought a suit against Big- 
ler on the bond in the supreme court of the 
state of New York, the comrt had jm-isdic- 
tion of the parties and of the subject-matter, 
so that that adjudication referred to is con- 
clusive and binding upon the parties tmtil 
reversed. The subject-matter of this point 
"transit in rem judicatam." [U. S. v. Leffler,] 
11 Pet. [36 U. S.] 100; IS Johns. 433; Broom, 
Comm, 369 et seq, A judgment record of a 
sister state, duly autljenticated, is conclusive. 
Dobson V. Pearce, 12 N. Y. 156;" 1 Abb. Pr. 
97; 1 Duer, 142; Const. U. S. art. 4, § 1, [1 
Stat 18;] Acts Cong. May 26, 1790, [1 Stat. 
122, c. 11;] and Slarch 27, 1804, [2 Stat. 299, 
c. 56, § 2.] 

Second. The United States commissioner 
found that Waller was liable for twenty-five 
thousand dollars waste done to the realty. 

I. Waller was liable for this waste, for he 
was in possession of the estate when the 
waste was committed. 

n. If Waller was in either actual or con- 
structive possession he would be equally 



BIGLER (Case No. 1,404) 



[3 Fed. Gas. page 3683 



liable whetlier the waste was committed by 
liimself, by his lessees, or by strangei"s. 

in. The plaintiff claims tlaat Waller was 
in actual or constructive possession, from 
April, 1862, until June, 18Go, as a disseisor, 
and that during that period twentj^-five thou- 
sand dollai-s waste (and much more) was 
committed on the estate by the rebels, who 
were Waller's lessees at the time. Colonel 
Duke, an officer of the Confederate army, 
bui-ned two mills and tlie whai-f, worth thir- 
ty-two thousand dollars, May 2, 18G2, and 
injtu-ed the houses. The question of "ad- 
verse possession Is a legal idea, admits of a 
legal definition, of legal distinctions, and is a 
question of law." [Bradsti-eet v. Huntington,] 
5 Pet. [30 U. S.] 402. Waller has no equity 
to say that he is not responsible for the acts 
of the rebels, for he voluntarily assumed the 
responsibilities of a disseisor, so far as the 
plaintiff is concerned, by the unlawful man- 
ner in which he OValler) got possession, and 
also by his voluntary aid to the rebels, and 
his voluntary lease to them of portions 
of the premises. The facts upon which 
the plaintiff relies, to show Waller's posses- 
sion at the time of the waste, are taken 
from Waller's testimony, and may be sup- 
posed, from its unveracious character, to be 
strained to the last degree of intendment, 
exeulpatoiy of himself. 

The defendant Waller admits substantially 
the following facts: (a). Waller caused a 
void sale of the estate imder the mortgage 
deed, April 1, 1SG2, and that, too. when it 
was impossible for Bigler to protect it. (b). 
Waller attended said sale on the premises, 
and guarded by rebel forces, purchased an 
estate worth one hundred and eighty thou- 
sand dollars for seventeen thousand dollars 
Confederate money, (c). Waller took a deed 
of the estate from the trustee, and paid the 
balance of the purchase money, some two 
thousand dollars Confederate monej'. (d). 
Waller found the rebel authorities in posses- 
sion of the estate at the time of his purchase, 
(e). Waller claimed and received two thou- 
sand dollars in realty, fom- thousand five 
hmidred dollars— of the rebel authorities, for 
the occupation of the estate, in 1863 or 1864. 
(f>. AYaller sold or made an agreement to 
sell the estate in Richmond during the war. 
(g^ Waller disposed of personal property on, 
and belonging to the estate, in 18l3 or 1864. 
(h). Waller contracted to have the mill re- 
moved to Richmond for sale, during the war, 
to enable the spy Knapp to have the appear- 
ance of a legitimate business while betraying 
the movements of the Federal army. (i). 
Waller has always claimed to own the estate 
since the pretended purchase, especially to 
Bigler in 1865. (j). The tenants whom Bigler 
found in possession of tiie estate in 1865 
claimed to hold under Waller, and refused to 
attorn to plaintiff, (k). Waller perfonned all 
the acts of ownereliip or possession possible, 
under the circumstances at that time, to 
show that he claimed to be the owner of the 



property. (1). Waller purchased and entered 
April 1, 1862, and took the esplees till June, 
1865. Therefore he was an actual disseisor 
of the plaintiff's estate during that period, 
he having "entered without right, under 
claim and color of title, and took th^csploes." 
Bigler elects to consider himself disseised 
by Waller during the period from April 1, 
1862, until June, 1865. 4 Kent, Comm. § 482 
et seq.; Id. (11th Ed.) p. S3; 2 Washb. Real 
Prop. 484, 286; Melvin v. Proprietors, etc., 
5 Mete. [Mass.] 15, 32; Comins v. Comins, 21 
Conn. 413; 12 Johns. 118; IS Johns. 355, and 
cases cited; Crabb, Real Prop. 1006; 16 Mo. 
273; 8 N. H. 52 et seq. Said the court in a 
late case: "But almost any interference with 
the possession of land in derogation of the 
rights of the ownei-, may, if he (owner) so 
choose, be considered as a disseisin. . . 
The elements of actual disseisin are, entering 
and intending to usurp possession; yet we have 
seen that one may become a disseisor, though 
entering peaceably under a void deed." In fcSo- 
ciety for Propagation of the Gospel v. Tot^ti 
of Pawlet, 4 Pet. [29 U. S.] 507: "It is dis- 
tinctly intimated that a possession may be 
adverse whenever an ouster may ho pre- 
sumed; and also unanimously ruled- tliat it 
may be adverse and maintain a bar under 
the statute, even where ouster is in terms 
repeUed and not to be presumed from the 
verj' circumstances of the case. The court 
says a vendee in fee dei-ives his title from the 
vendor, but his title, though, is adverse to 
that of the vendor." [Bhght v. Rochester,] 
7 Wheat. [20 U. S.] 535. "If this be the cor- 
rect doctrine of the court— and there can be 
no doubt of it— it seems to follow that 
wherever the proof is that one in possession 
holds for himself to the exclusion of all 
other's, the possession must be adverse to all 
others." [Bradstreet v. Huntington,] 5 Pet. 
[30 U. S.] 439. "WTiere one having no title 
conveys to a third person, who enters under 
the conveyance, the law holds him to be a 
disseisor. . . ." "The common law a ttiiohes 
to the disseisin a variety of legal rights and 
incidents." Bradstreet v. Huntington, 5 Pet. 
[30 TJ. S.] 402; Spencer & Storrs, Arguendo, 
429. "An entry on the land of another, made 
under claim or color of right, is an ouster." 
[Ewing's Lessee v. Burnet,] 11 Pet. [36 U. S.] 
41, 52. "So much depends on the nature and 
situation of tlie property, the uses to which 
it can be applied, or to which the owner or 
claimant may choose to apply it, that it is 
difficult to lay down any precise rxile adapted 
to all cases. But it may with safety be said 
that where acts of ownership have been done 
upon land which, from their nature, indicate 
a notorious claim of property in it, &c., such 
acts are evidence of an ouster of a former 
owner, and an actual adverse possession 
against him, if the jury shaU think that the 
property was not susceptible of a more strit-t 
or definite possession than had been so taken 
and held; and the continued claim of prop- 
erty has been evidenced by public acts of 
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ownersMp, such, as he TyoTild exercise over 
property which, he claimed in his own right, 
and would not exercise over property he did 
not claim." 2 Smith, Lead Cas. (6tli Am. 
Ed.) 042, m. 566. * "If a stranger is in posses- 
sion, under or acknowledging the title of the 
devisee, or remainder man, it is equivalent to 
an actual entiy." 4 Mete. [Mass.] 67. "A 
conveyance of wild and vacant lands gives a 
constructive seisin thereof indeed to the 
grantee, and attaches to him all the legal 
remedies incident to the estate." "An entry 
into a parcel in the name of the whole will 
inm*e as an entry into the vacant parcel; un- 
der a conveyance taking effect under the stat- 
ute of uses the bargainee has a complete 
seisin without actual entry of seisin." Green 
V. Liter, 8 Cranch, [12 U. S.] 250. Said Lord 
Mansfield, in Taylor v. Horde, 1 Burrows, 
110-112: "The consequences of actual dis- 
seisin, considered as such, continue law to 
this day." "Though our property is allodial, 
yet feudal tenm-es, by which, this peculiar ef- 
fect of a disseisin is produced, may he said 
to exist among us, in their consequences and 
the qualities which, they originally imparted 
to estates." Supra. "By exercistag acts of 
ownership under the title of the disseisor, the 
disseisor becomes a disseisor by color of 
title," 3 Watts, 71. "Disseisors can not 
qualify their OAvn wrong by alleging that they 
have entered claiming a less estate than a 
fee. A party entering upon land under color 
of title is presumed to enter and occupy ac-. 
cording to his title." 11 Fost [N. H.] 41, 54. 
"If one enters under a void grant he is a 
disseisor." 5 Mete, [Mass.] 33. "An entry 
and possession by a party under a claim of 
title in himself by virtue of a void grant, 
whether by parol or otherwise, is not less ad- 
verse than if possession were taten and held 
without any- color of title whatever." 21 
Conn. 413. "If seisin of a party is proved, 
the legal presumption is that such seisin con- 
tinues, and the burden remains on him who 
alleges a disseisin, even after he has given 
prima facie evidence of such disseisin." 5 
Mete. [Mass.] 173, caption. "Neither actual 
occupation, cultivation, nor residence are nec- 
essary when the property is so situated as 
not to admit of any permanent useful im- 
provement, and the continued claim of the 
party has been evidenced by public acts of 
ownership, such as he would exercise over 
property which, he claimed in his own right, 
and would not exercise over property which 
he did not claim." Washb. Real Prop. (Ed. 
1S62,) p. 495, § 32. "In a disseisin under 
color of title the disseisin goes to the bound- 
aries of the title." 15 Ga. 545. "A deed duly 
executed, delivered, and recorded, will, it is 
believed, in all the states, actually pass the 
seisin of the grantor of the estate thereby 
conveyed, without any formal entry, either 
by force of the express provisions of statutes 
or of the doctrine of uses." 2 Smith, Lead. 
Cas. *(oth Am. Ed.) 561. 
Wherefore the plaintiff claims that the de- j 
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fendant was an actual disseisor of this es- 
tato in April, 1862, and much more that he 
was a disseisor at plaintiff's election. In de- 
fense of these acts Waller claims to have- 
been acting in our interest— for us, in fact, 
as our agent; at the same time he claims 
title to the estate under and by virtue of his 
purchase. This agency we disavow, and it 
is mmecessary to go into an argument to- 
show the absurdity of his acts compared with' 
this claim of agency for us, since the law will 
not allow a man so to stultify himself as to 
claim that he is holding adversely and under 
his gi-antor at the same time. [Blight v. 
Rochester,] 7 Wheat [20 U, S.] 535, 548; 3 N. 
H. 27, 49; 18 Johns. 355; 13 Johns. 118, 406. 
The only difficulty which has ai-isen in eases- 
raising the question of disseisin, is where- 
the owner does not elect to consider himselT 
disseised. 5 Mete. [Mass.] 33; [Ewing's Les- 
see V. Biirnet,] 11 Pet [36 U. S.] 41; Spencer, 
[20 N. J. Law,] 487; 12 N. H. 9; 15 Ga. 545; 
8 Cow. 601, 604. If the facts proved in evi- 
dence, and the law cited, maintain the propo- 
sition which I have enunciated, viz., that 
Waller by his' acts desseised the plaintiff, at 
the time of the waste, then the argument is 
reduced to the question as to what ax-e the- 
liabilities of such a disseisor. 

The plaintiff claims that Waller is liable 
for all the injury done to the estate by the- 
defendants, by his lessees, or by strangers- 
while he was in such possession. This sub- 
ject involves the doctrine of "constructive 
waste," as incident to disseisin. Much of 
the learning of disseisin is so obscured in the 
Year Boobs by the abbreviations of a dead 
language, and the poor typography of a for- 
eign one, as to be difficult of access by the 
modem student Lord Mansfield remarked 
in Taylor v. Horde, in regard to the learning 
of one branch of this subject of disseisin, 
that it "was once well known, but is not now 
to be found," . . . "and the more we 
read, unless we are very careful to distin- 
guish, the more we shaU be confounded." 
Yet in the same case he said: "The conse- 
quences of actual disseisin, considered as^ 
such, continue law to this day." A. D. 1757^ 
1 Bm-rows, 112, To the same effect is 11 
Fost [31 N. H.] 41. Yet the Reports of Assize- 
abound with cases of this kind, some or 
which are cited in 11 Coke, post; while their 
frequency in the old books, and their rarity 
in the modem, may be ascribed both to the 
increasing respect for modem titles to real: 
estate, and to the fact that now nearly all 
the cases for damage to the realty fall with- 
in the purview of some of the numerous stat- 
utes of waste. 

The consequences of disseisin were fully 
discussed, the principles involved well set- 
tled, and the disseisor's liability recognized, 
by frequent adjudications of the courts in 
the earUest period of our judicial history. 
Owing to the rude and lawless character of 
British society before the eleventh centiny, 
and the frequency of this particular injury 
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to the riglits of tenants by men of great In- 
fluence in the community, there seems to 
liave grown out of the exigencies of the time 
nnd the equities of this dass of cases, the 
common-law rule, that disseisors should he 
liable for "triple" the amount both of the 
mesne profits and the damage to the estate 
committed during their term- The state of 
society under wliieh this rule of law origi- 
nated, as well as the rule itself, is well set 
forth in the very interesting work of Mr. 
Reeves on the History of English Law. As 
to the form of the remedy for torts of tbis 
kind, the earliest seems to have been an ac- 
tion of trespass or a writ of entry; but after 
the time of Henry II. an assize, or assize of 
novel disseisin, was the common form of 
the action, until the statutes of waste were 
jmssed, when' an action of waste or an action 
in the natm-e of waste, was the almost uni- 
versal remedy. Saj^s Mr. Reeves, vol. 1, 
(1st Ed., Quarto,) p. 242: "If judgment was 
given for the complainant the land was to be 
restored, with all its produce, received and 
to be received, from the disseisin to the 
time of judgment; and, as the sherifC was 
commanded to keep the land in peace till the 
assize Avas talien, the disseissee was to re- 
cover damages for any unjust abuse or mis- 
use of the land in that interval. The dis- 
seisor was to suffer certain penalties. He 
was to be in miserieordia regis in proportion 
to the nature of the disseisin; as, whether 
it was cum armis or without, so as the mis- 
ericordia was never less than the damages; 
besides this, be suffered a penalty for the 
peace, if it had been violated. Again, if he 
had committed robbery with the disseisin, 
he suffered a ti-eble penalty: the misericordia 
for the disseisin; for the peace, imprison- 
ment; and for the robbery, as it is termed 
by Braeton, a heavy redemption. However, 
he did not lose life or limb, as the robbery 
was not prosecuted criminally. The disseisor, 
if he was the principal in the fact, was also 
to give to the sherifC on account of his dis- 
seisin, an ox and five shillings ('for the car- 
case of a pasturing ox, one shilling.' Herb. 
Inns Ct. p. 10); but those who were only in 
iiid, force, or counsel, in general, did not give 
this mulct to the sheriff, though in some 
counties they did. The disseisor was also 
to render damages, to be estimated by the 
oath of the jm-ors, and fm-ther, if need were, 
to be taxed by the justices if the jurors had 
been excessive; though the justices were 
not to estimate the damages at a larger sum 
than the juroi"s, unless it were a very clear 
thing that the jm-ors had taxed them much 
lower than was reasonable or proper. Brae. 
Rom. Law, p. 186, 187, b. This liberty of in- 
-creasing the damages was allowed to the 
judges, in order that disseisins might never 
escape the proper punishment of the law; for 
in those times of disorder and oppression 
there were many great men who would com- 
mit disseisins for the mere pm-pose of making 
tbe most of the fruits and profits dm-ing the 



time they could keep their unlawful posses- 
sion, and when they had raised great sums 
thereby they could generally escape with a 
small misericordia, through the ill-placed leni- 
ty, of jurors, who, when tbey by their ver- 
dict took from a disseisor the land, were 
unwilling to load him besides with, heavy 
damages. For these reasons, it was expected 
that the justices should examine very careful- 
ly into the change that had been made on 
the land since the disseisin, either through 
the willfulness or neglect of the disseisor, or 
any other wise; all which he was to be com- 
pelled to make good, though much damage 
might have happened, by death of cattle and 
other accidents, which it was out of his 
power to govern; nor was any allowance to 
be made the wrong-doer for improvements." 
It is obvious from the above exti-act, which 
contains the law as known to the earliest 
writers, (Brae. Rom. Law, p. 168, et Britton, 
cc. 42, 44,) what were the liabilities incident 
to disseisin at the common law. But Lord 
Coke was of the opinion that the lessor had 
no remedy against his lessee for waste, prior 
to the statute of Marlborough, unless he had 
bound him by covenant not to do waste. 2 
Inst. 145. Therefore the statute of Marlbor- 
ough, (52 Hen. IIL c 23, A. D. 1267,) enacted 
that "fermors" should be liable for "full 
damage" and a "gi-ievous amercement." 
Lord Coke, commenting upon the non faciant 
of this statute, says: "This prohibiteth tliat 
farmers, shall not do waste, and yet if they 
suffer a sti-anger to do w^aste they shall bo 
charged with it, for it is presumed in law 
that the farmer may withstand it; 'et qui 
non obstat obstare potest facere videtur.' In 
1278 the statute of Gloucester was passed, 
which enacted the old common-law liability 
of disseisors, viz., "triple damage" agamst 
"termors" for waste; and on this statute 
Lord- Coke comments as follows: "The ten- 
ant shall by construction of law answer for 
waste done by a sti-anger." 2 Inst. 303; 1 
Inst. 43, 46. 

Subsequent to the statute of Marlborough, 
five different statutes of waste were passed, 
including 11 Hen. VL c 5; 6 Edw. I. cc. 5, 
13; 13 Edw. I. c. 22, (2 Westminster;) 20 
Edw. I. Stat. 2; 9 Hen. IIL c. 4; giving 
"triple," "double," and actual damages 
against the holder of every possible species 
of an estate, except disseisors and trespass- 
ers, who were left to be mulct by the rule 
of the common law; and incident to the ac- 
tions brought under these statutes was the 
doctrine of "constructive waste." During 
the thirteenth, fotn*teenth, and fifteenth cen- 
tm-ies, English society became less turbulent, 
and nearly all of the actions for damage to 
the realty were included in some of the va- 
rious statutes of waste, and we find the 
severity of a "triple" penalty relaxed to ac- 
tual damages with costs, which were given 
to the successful party for the first time by 
I St aiarl. 2 Reeves, Eng. Law, (2d Ed.) p. 148. 
I The fii'st case I find ti-anslated, which is ex- 
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actly in point, is Moore y. Hussey, Hob. 98, 
(A. D. 1(j27,) the material part of which, to- 
gether with the valuable note of Justice 
Williams, I extract from the Boston edition 
of 1S29: "At the common law, and before 
the statute of Gloucester, c. 1, if A were dis- 
seised by B, and B enfeoffed C, or were dis- 
seised by him, A had no remedy for dam- 
ages against the f eofiEee or disseisor, but was 
to bring his assize against B, who was the 
immediate disseisor, and therein he was to 
recover the mesne profits by way of dam- 
age, not only for his own time, but also for 
the profits received by the feoffee or second 
■disseisor. And lilcewise if A, the first dis- 
seisee, had re-entered, whereby he had lost 
his assize, he might by an action of trespass, 
vi et armis, brought against his disseisor, re- 
■cover the mesne profits for all the mesne pos- 
sessions; but neither at the common law, 
nor now, can he recover upon his re-entry 
■damages against the feoffee, lessee or sec- 
ond disseisor by action of ti-espass vi et ar- 
mis; for that fits not his case, as to them 
who did no immediate trespass." 

The doctrine of the test is supported by 
the following authorities: Spelman v. Pole, 
34 Hen. 35; Kingsmil, Frowilie, and others, 
13 Hen. ^11. 15, 16; Liford's Case, 11 Coke, 
•51; Symons v. Symons, Het. G6; Brooke, Abr. 
"Ti-espass," pL 35; Bac. Abr. "Trespass," G., 
2; 1 Wood, Conv. 108; KeHw. pi. 2; Vin. . 
Abr. "Trespass," R., 4, pis. 2, 5; Case v. 
De Goes, 3 Caines, 261; Fletcher v. Mc- 
Farlane, 12 Mass. 46; Emerson v. Thomp- 
son, 2 Pick. 491; Stearns, Real Act, in notis, 
419. Says the learned author of these notes: 
^'Those who hold that the disseisee may 
maintain an action of trespass against the 
alienee of the first ■ disseisor, or against a 
second disseisor, foimd their opinion, first, 
on a legal fiction, that by the re-entry of the 
disseisee he is remitted to his original pos- 
session, and is as if he had never been out 
of possession, and then all who occupied in 
the meantime, by what title soever they 
came in, shall be answerable to him in tres- 
pass for the profits during their own time; 
and secondly, upon a liberal construction of 
the statute of Gloucester, c. 1, which pro- 
vided that in an assize of novel disseisin the 
tenant should be liable to the disseisee for 
damages if the disseisor was* unable to sat- 
isfy them. To this it is answered that a 
legal fiction ought never to be perverted to 
make an act which was lawful when done, 
a ti'espass by relation ex post facto, because 
'in fictione jm-is semper eoLUitas existit;' and, 
secondly, that the statute of Gloucester was 
Umited in its operation to certain specified 
cases of possessory and ancestral writs, of 
which trespass is not one, and therefore is 
left as at common law; and by the common 
law the disseisor alone was liable to damage, 
though the land might be recovered against 
his alienee. Again, the action of trespass 
vi et armis, as suggested in the text, fits not 



the case of the disseisee as to the alienee of 
the disseisor or as to his disseisor who did 
no immediate ti*espass to the original dis- 
seisee. This action is the appropriate rem- 
edy for an injury to the possession only. A 
mere title, however valid, or a mere right of 
entry or possession, however perfect, is not 
sufilcient; so strictly true is this position, that 
the disseisee can not maintain the action 
even against his immediate disseisor for any 
act done by him after the disseisin and dm-- 
ing the continuance of his possession. Even 
after his restoration to the possession, it is 
only by the legal fiction of a remitter, a kind 
of jus postlimini, that he is enabled to main- 
tain the action against the tort feasor him- 
self. The disseisor, while tn possession, is 
seized of an estate in fee, an estate recog- 
nized by law, an estate suflacient to satisfy 
the covenants in his deed of lawful seisin, 
and of good right to convey. Vide Pincombe 
V. Rudge, [Yel. 139,] in notis. His alienee 
therefore comes into possession by legal title, 
which, though not indefeasible, is so far 
valid as to protect him from being a ti*es- 
passer by his entry. He enters under the 
authority of a person having title and in ac- 
tual possession. He does not therefore vio- 
late the possession of any one; in other 
words, he does not commit a trespass against 
any one. Can the alienee, then, be made a 
trespasser ab initio by a fiction of law, with- 
out any imlawful act of his own, by tne bu!j- 
sequent entry of the disseisee? The genei-al 
rule of law is that a trespass must be an in- 
jmy at the time when the act is done, and 
that an injm-y that has been derived from 
an act which was in the first instance lawful 
can not be a trespass. The exception to tlie 
rule is that whenever the person who at fii-st 
acted with propriety under an authority or 
license given by law, afterwards abuses that 
authority or license, he becomes a trespassei* 
ab initio. This exception does not apply to 
the alienee of the disseisor, who enters and 
retains his possession by title. His case, 
therefore, comes within the general rule; 
and it would seem, therefore, that, upon le- 
gal principles, he is not hable in trespass to 
the disseisee either before or after his re- 
entry. It may be said that this doctrine 
does not apply to a second disseisor because 
his original entry is tortious; that he enters 
without title or color of right, and is there- 
fore liable in trespass as a tort feasor to the 
first disseisee. But tliis reasoning is by no 
means satisfactory. As trespass is the ap- 
propriate remedy for an injury to the pos- 
session only, the action must be brought by 
him whose possession is disturbed, that is, by 
the first disseisor. The first disseisin, by 
his disseisin of the owner, be.comes seised of 
an estate of inheritance which, though de- 
feasible hj the disseisee, is a good and valid 
estate as to all who are strangers to the title. 
The trespass, therefore, which the second 
disseisor commits by entering upon the pos- 
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session of the first disseisoi', is a ti'espass 
against the lattcj-, and not against the orig- 
inal disseisee; accordingly it is well settled 
that the first disseisor may maintain his ac- 
tion against his disseisor, and, if the oi-iginal 
disseisee may also maintain the action, then 
the trespasser will be doubly punished for 
the same trespass." Paramour v. Yardlej', 
)> Plow. 546. 

The ease of 2 Piclv. 473, may be explained 
by making a distinction between the heir of 
the disseisor and a purchaser. As to the 
value of this authority (Hobart) Lord Ken- 
yon, in G Durn. & E. [6 Term R] 441, allud- 
ed to it as "his most excellent volume of re- 
ports." The case of Liford, 11 Coke, 51, Is 
to the point, and the best decision in the 
old reports on this subject. "If one disseises 
me, and dm-ing the disseisin he cuts down 
the ti'ees, or gi*ass, or the corn growing 
upon the land, and afterwards I re-enter, 
I shall have an aeuon of trespass against him 
vi et armis for the ti-ees, gi-ass, corn, &c.; 
for after my regress the law as to the dis- 
seisor and his servants supposes the free- 
hold always continued in me. But if my 
disseisor makes a feoffment in fee, gift in 
tail, lease for life or years, &c., and after- 
wards I re-enter, I shall not have trespass 
vi et armis against those who come in by 
title; for this fiction of the law that the 
freehold continued alwaj's in me shall not 
have relation to make him who comes in by 
title a wrong-doer vi et armis; for, in fictione 
juris semper aecLuitas existit." H. 7, EUlaiy 
term 11, Y. B. pt. 11; 19 Hen. VI. 2Sb.; 34 
Hen. 6d.; 33 Hen. VL; 39 El. B. R.; Hol- 
combe v. Rawlins, 2 B. 4, are not to the con- 
trary; they only hold that the lessee is lia- 
ble, &c. But in such case I shall recover 
all the mesne profits against my disseisor, 
in the same manner as the disseisee in such 
cases should recover in an assize at the 
common law before the statute of Glou- 
cester, c. 1, damages only against the disseis- 
or; also it is to be presumed that the feoffee 
has given consideration or recompense to the 
disseisor, and that the lessee has paid rent 
to him or other consideration, and there- 
fore in reason the disseisor is to be charged 
with the whole. 2 RoUe, 554; Owen, 112; 
Or. EL 540. The same law if my disseisor 
is disseised, and afterward I re-enter I shaU 
not have an action of trespass against the 
second disseisor, because the said fiction of 
law as to action extends only to my dis- 
seisor; and if I should punish the second 
disseisor he would be twice charged; and 
therefore I shall recover all the mesne prof- 
its against my disseisor, his servants and 
others, who have committed the trespass by 
his commands and his right; and so has 
the law been often taken upon consideration 
of all the books. Peter de Vanlore's Case, 
9 Edw, 3, 2, a. b.; 10 Hen. VI. 14; 19 Hen. 
VI. 27; 22 Hen. VI. 21; 32 Hen. VI. 32; 33 
Hen. VI. 4G; 34 Hen. VI. 30; 37 Hen. VL 35; 
38 Hen. VL 28; 2 Edw. IV. 18; 9 Edw. IV. 



39; 11 Edw. IV. ^', 20 Edw. IV. IS; 21 Edw. 
IV. 5, 74; 22 Edw. IV. 31; G Hen. VIL 0; 10 
Hen. VIL 27; 12 Hen. VIL 25; 13 Hen. VII. 
15b.; 1 Washb. Real Prop. (2d Ed.) 105, 117, 
§ 35; Chipman v. Emeric, 3 Cal. 283. 

The modern case which discusses this ques- 
tion is White V. Wagner, 4 Har. & J. 373. 
This cause was considered with great learn- 
ing and research, both arguendo and by the 
comt which consisted of Buchanon, Earlo, 
Johnson, and Martin; and Johnson who 
gave the opinion says: "It is novel in the 
law to make persons, morally innocent, re- 
sponsible for the acts of those over whom 
they had no control. In various instances, 
where the property of the owner is placed in 
the care of another, such pei-son is liable to 
the owner for its loss or for injuries done to 
it, which the possessor could not resti-ain. 
The common carrier, the sheriff, and others 
are responsible for losses which they could 
not prevent. As the property of the land- 
lord is placed in the tenant's possession, who 
has the legal power to prevent all waste 
from being done to it, and to recover for it 
when committed, as in most cases it would 
be impossible for the landlord to ascertain 
in time, or come at the wrong-doer, it ap- 
pears to have been the policy of the law to 
cast the hability on the part of the tenant 
for aU waste committed on the property, ex- 
cept when caused by the act of God, or the 
Idng's enemies." The above case establishes 
clearly the "liability of the lessee for all in- 
jm'ies amounting to waste done to the prem- 
ises dm'ing his term, by whomsoever these 
injuries may have been committed, except 
acts of God and the lung's enemies." 

We have thus ti-aeed the histoiy of this 
rtde of the common law from the earliest 
times to its full recognition by the American 
courts, (White v. Wagner, ante,) and in con- 
eluding this point, may add that this prin- 
ciple of law is founded upon the soundest 
reason; for deplorable indeed would be the 
condition of owners of real estate if such 
were not the law. This hability is the only 
security they have against collusion with 
strangers to commit waste. The owner is 
presumed to be absent from the premises, 
and not to know who committed the waste. 
If the person in wrong-ful possession is not 
liable, he will hg,ve small inducement to pre- 
vent it or incur the trouble and expense of 
a lawsuit to recover damages forthwith. 
This reason applies with special force to this 
particular case. Waller could have recov- 
ered damages for the waste from the rebel 
authorities, which from the circumstances, 
was and is impossible for Bigler to do. The 
proof which was easy for, and not denied to 
Waller, it is impossible for us to obtain. 
Waller's meddling with the estate was an 
attempt at the gi'ossest fraud on Bigler, and 
his liability as a disseisor for his acts is 
clear and well defined by the law of Vir- 
ginia. Tate's Dig. Va. (Ed. 1823,) 518; 2 

Hen. Va. St. 563; 1 St at Large Va. (N.- 
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S.) p. 193, (16S2-S3;) Code Va. 1849, tit 
"Waste;" Code Va. ISGO, tit. "Waste;" 6 
Kaud. [Va.] S, 18. 

The law of Vir^nia in this respect does 
not differ from the common law. The rea- 
son of the law applies in this particular case 
with greater force than in any one which 
has fallen imder my observation; and there 
is no equity which can relieve Waller, for 
lie does not come into court with dean 
hands. It is an evidence that the questions 
raised by this point have been adjudicated in 
the said action in New York, where it was 
foimd that Waller was an actual disseisor 
iiud liable for the waste committed during 
this period, which we submit is conclusive 
in this action. If it is urged that this may 
have been law once, but is nJt now, we re- 
ply in the language of Portescue, (408:) "For 
there are many things that have never been 
altered, and are law now." 

The United States commissioner found fif- 
teen thousand dollars rent for three years' 
possession. This finding assumes the three 
^following propositions, viz.: (1.) Waller's 
possession dui-ing tliat period. (2.) His lia- 
biUty for rent. (3.) The value of the rent, 
fifteen thousand dollars. 

1. The question of Waller's possession has 
boon argued, (ante.) 

2. If Waller was in possession of the es- 
tate, he is liable for the full value of the 
rent at the time he took possession (April 1, 
1802), nor can he be heard to say that waste 
<:ommitted by himself, or by his lessees, or 
by sti'angers dm-ing his possession, should 
lessen the amount of the rent for which he 
is liable, (a). Since it would be taidng ad- 
vantage of his own wrong, which is conti*ary 
to a maxim, (b). It is clearly settled that 
waste by a stranger will not excuse a lessee 
from the payment of rent, and it would be 
strange if a wrong-doer could be in a better 
position in this respect than a lessee under 
the ordinary covenants, (c). The defendant 
can not plead that this estate was neutral 
groimd at the time of his possession, and so 
very dangerous as to be of no value, since 
the waste for which he is liable (the destruc- 
tion of the wharf and mill), was the cause 
■of its being abandoned territory or neuti-al 
gi'oimd. Had the dock and mill remained, it 
would have been a strategic point, and occu- 
pied by eitiier army to the advantage of the 
•owner. 

3. The value of the rent is estimated by 
Smith at seven thousand dollars per annum, 
Bigler estimates it at the same, and Southard 
at from five thousand dollars to ten thou- 
sand dollars per annum. There is not a scin- 
tilla of evidence in the case to show that 
this estimate was not the minimum rental 
value of the estate when Waller took pos- 
session and before the waste was committed. 
Paradine v. Jane, Aleyn, 26, 27; Pollard -v. 
Shafifer, 1 DaU. [1 U. S.] 210; 1 Ch. Cas. 72, 
54. "If a man receives my rent, it is at 



my election if I wiU charge him with a dis- 
seisin by bringing an assiz3." Vin. Abr. 
"Disseisin," p. 15, Ja. B.; Hill. Rem. 104. 

Waller received rent for the estate in the 
above period two thousand dollars from the 
O. S. A., and is liable for full rent to plain- 
tiff whether he collected it or not 8 Term 
R. (39 Geo. in.) 267; Pei-k. Conv. § 738; 1 
Coke, 9Sa; 1 Rolle, Abr. 236; Style, 162; 
Plow. 29; 1 EoUe, Abr. 519, 939; Sid. 266, 
447; Style, 431; Id. 48. It is in evidence 
that Waller's liability for rent dui-ing this 
period has been adjudged in said case in 
New York: "And when a point that has 
been decided on the merits in a suit at law 
is again brought in question on the same 
ground in equity, it is res adjudicata." Kings- 
land V. Spalding, 3 Barb. Ch. 143; 1 Johns. 
96; 1 Eng. [6 Ai-k.] 317. 

Plaintiff seeks to recover against Waller, 
the value of the personal property taken 
from the estate while it was in Waller's pos- 
session. Bigler swears that this amount is 
ten thousand dollai's, which not being de- 
nied by Waller, is taken for confessed. If 
it is claimed that the rebel authorities were 
public enemies in such a sense as to consti- 
tute an exception to a disseisor's common- 
law liability or excuse his torts done by their 
authority, it may be- answered on the au- 
thority of Touteng v. Hubbard, 3 Bos. & P. 
302, approved in Esposito v. Bowden, 4 El. 
& Bl. 978, that a sti-anger can not plead the 
act of his own govei-nment as an excuse for 
the breach of his own conti-act, because it 
would be taking advantage of his own 
wrong; a fortiori, neither can Waller plead 
to his liabihty for constructive waste, that 
the rebel authorities (his government) com- 
mitted the waste. There is a decision in the 
Year Books, (33 Hen. VI. p. 6.) that such 
public enemies must not be "traitorous sub- 
jects of the Idng." But they were not pub- 
lic enemies. Vide Justice Chase, Raleigh, 
N. C, decision, Shortiidge v. Macon, [Case 
No. 12.812.] 

It is urged that equity will relieve the 
rigor of the common law in this particular 
of "constructive waste." To that argument 
it may be answered: "If the law has deter- 
mined a matter with all its cu:ciunstanees, 
equity can not intermeddle." Will. -Eq. Jm-. 
39. "The assertion that chancery will de- 
cree against the general rule of law, and re- 
lieve against every mischief which happens, 
contraiy to natural justice, is not founded in 
principle or supported by authority." Id. 
39. "Aad it is said in Rooke's Case, 5 Coke, 
99b, that disci*etion is a science not to act 
arbitrai-ily, according to men's wills and pri- 
vate affection; so the disa*etion which is 
exeputed here is to be governed by rules of 
law and equity which are not to oppose, but 
each in his tiu-n to be subservient to the 
other." Id. 41. "A court of equity has no 
power to relieve against a general rule of 
law, nor to abate the rigor of the common 



BIGLER (Case No. 1,404) 



[3 Fed. Pas. page 374J 



law, nor to afford relief in cases against nat- 
m-al justice, in every case, for many sucb 
exist withoiit anj' redress, legal or equita- 
ble." Id. 41. -'Eqmty has jurisdiction in 
cases of rights recognized and protected by 
the municipal jurisprudence, where a plain, 
adequate, and complete remedy can not be 
had in the courts of common law." Id. 41. 
"The jm-isdiction of equity is assistant, con- 
current, and exdusive." Id. 41. "A court 
of equity can in no case relieve against a 
positive act of the legislature or an. estab- 
lished rule of the common law." Id. 48. 
"When a court of chancery has once gained 
possession of the cause, if it can determine 
the whole matter it can not be the hand- 
maid of other courts nor beget a suit to be 
ended elsewhere." Id. 41. 

The report of the commissioner should be 
confirmed, and judgment entered against 
William Waller in favor of the plaintiff for 
the sum of twenty-six thousand one hundred 
and eighty-six dollars, with interest from 
April 3d, 1865, and costs; and a decree en- 
tered tliat defendants WaUer and* Saunders 
execute a release deed to James Bigler of all 
cJaim to said Rippon Hall estate, and Big- 
ler's bond be delivered up and canceled. 

J. Alfred Jones, for respondents. 

CHASE, Circuit Justice. The general prta- 
ciples on which this case must be adjudicat- 
ed were announced at the last term. But a 
suit commenced by the defendant (WaUer), 
in a state court of New York against the 
plaintiff (Bigler), prior to the bringing of' 
the present suit in this cotirt was then pend- 
ing and undetermined, and we did not think" 
proper until that suit should be disposed of 
to proceed to final decree here. 

That suit, however, has been terminated 
by discontinuance, and there is no reason 
why a final disposition of the litigation should 
not now be made. 

The principles stated at the last term re- 
quire that all the exceptions talcen to the re- 
port of Commissioner Chahoon be sustained, 
except so far as the views now to be stated 
may affect this general order. 

It is not denied that on :May 10, 1860, the 
sum of thirteen thousand dollars was due 
from the plaintiff (Bigler) to tlae defendant 
CWaller), as a balance of the pmxhase money 
agi'eed to be paid for the estate sold to the 
former by the latter. 

The questions to be considered are these: 

1. By what nile shall interest be computed 
on this balance? In other words, shall inter- 
est be allowed for the period during which 
intercourse between the pai-ties, and between 
the parts of the country in which they re- 
spectively lived was suspended by the civil 
war? 

In a case decided by the circuit court of 
the United States for the district of North 
Carolina, [Shorti-idge v. Macon, Case No. 12,- 
812,] it was held that interest did not cease 



dm-ing the recent civil war, in consequence 
of the residence of the parties to the conti-act 
in the hostile sections of the counti-y. Since 
that decision was made it has been held by 
the supreme coiu-t of the United States, in 
the case Hanger v. Abbott, 6 Wall. [73 U. S.] 
532, that the statute of hmitations was sus- 
pended by the civil war in the tnsm-gent 
states as to non-residents, having causes of 
action against residents of those states. And 
in the case of Ward v. Smith, 7 Wall. [74 U. 
S.] 452, while it -jvas held that under the cir- 
cumstances of that particular case interest 
did not cease, the opinion of the court wa& 
put upon circumstances creating an exception 
to the general rule that interest does not 
accrue dm'ing war between citizens or sub- 
jects of belligerent states. The general rule- 
was neither affirmed nor denied; but it may 
not unreasonably be inferred from the lan- 
guage of the com't, that if the direct question 
presented by this case were before that ti"i- 
bunal, it would be resolved in favor of the 
maker of the bond. Bigler, the maker, was- 
in occupation of the estate purchased at the 
commencement of the war by his agent; and 
not only was he wholly excluded from occu- 
pancy and from possession during its con- 
tinuance, but the improvements put on the- 
property by him at great cost were destroyed, 
and the estate otherwise was greatly injui'ed. 
Waller, the obligee, was in the Confederate- 
army, and at a sale made under the trust 
deed executed by Bigler to secure the bond 
became himself the pui'chaser; and he was 
doubtless, though since the war he has dis- 
claimed title to the land as against Bigler, 
entitled as such purchaser to the possession. 

We have already said that Waller is not to 
be held responsible for the injuries sustained 
by Bigler in consequence of the war; but, on 
the other hand, we can not doubt that if in- 
terest on a debt should cease in any case it 
should cease in this; and our duty is to de- 
termine this question as we believe it would 
be determined by the supreme court if sub- 
mitted to its consideration. 

It is more difiicult to determine the period 
during which interest should ceaso. The 
actual beginning of war against the United 
States, doubtless, preceded the proclamation 
of the president of AprU 15, 1861, calling out 
the militia to suppress insurrection; but the^ 
proclamation declaring the blockade of the 
ports of the insurgent states must be regard- 
ed as the first formal recognition of the exist- 
ence of civil war by the national government. 

That proclamation was issued on April 19, 
1801, and that date, therefore, must be taken 
as the date of the commencement of the war. 
The period of its termination has not been 
so definitely ascertained. 

It was declared by the conciiiTent action of 
the President and of congress to have ended 
on August 2, 1866, and this date has been rec- 
ognized by the supreme court as the end of 
the rebelUon, intended by the abandoned and 
captm-ed property act and some other legis- 
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lative provisions. In another case depend- 
ing on tlie effect of the statute of limitations 
the court thought fit to decline fixing any 
precise date of termination applicable to all 
eases. 

Tliis question being thus left open, we think 
it right in this case, to take the establishment 
at Richmond of the adhering government 
of Virginia as the recognized government of 
the •whole state as the end of the war in this 
state. This event may be said to have taken 
place when the executive department of that 
government was removed from Alexandria 
to Richmond, on May 26, 1865. The period, 
then, to be excluded in the computation of in- 
terest is the time from April 19, 1861, to May 
26, 1865. 

2, What credit, if any, is to be given to 
Bigler for money received by Waller from 
the Confederate government? 

The evidence shows that the sum of two 
thousand dollars, was thus received in Octo- 
ber, 1863, by way of compensation for use 
made of the property and of indemnity for 
waste committed upon it. At that time it 
appears that the rate of Confederate notes 
for gold was thirteen for one. For this sum 
of two thousand dollars, reduced to the specie 
equivalent, with interest on the sum thus as- 
certained, credit is to be given on the bond. 

3. What credit, if any, should be given to 
Bigler for damage sustained by reason of 
non-fulfillment on the part of Waller of his 
contract to release to purchasers? It is clear 
enough upon the evidence that imder the orig- 
inal contract of purchase, Bigler had a right 
to seU portions of the estate, and to have 
these portions released to the pm*chaser on 
payment to Waller of so much of the pur- 
chase money as would leave his secmltj'^ im- 
impaired. And it is sufficiently proved that 
some time after the pm-chase, in 1853 or 1854, 
Bigler had some offers to buy small parcels 
of the tract, and applied orally to Waller for 
a release; and that Waller, for some reason, 
refused. But it does not appear that Bigler 
at that time, or at any time aftei'wards, un- 
til this controversy ax'ose, set up any claim 
for damages. On the contrary, Bigler con- 
tinued to make payments on account of the 
pm'chase until May, 1860. Under these cir- 
cumstances it would be difficult to sustain the 
claim for damages were the proof of the 
quantity of land sold, the price offered, and 
the demand for release under the contract 
much clearer and more specific than it is. 
But on all tliese points the evidence is vague 
and indefinite — much too vague and indefinite 
to form the basis of a decree. We are 
obliged, therefore, to deny any ci'cdit on ac- 
count of damages. A decree may be entered 
in comformity with these principles. 

[NOTE. Complainant appealed from the de- 
cree of the circuit court, directing the payment 
of $17,377.48, in United States coin, to the ad- 
ministrator of Waller; and in delivering the 
opinion of the supreme court in Bigler v. 
Waller, 14 Wall. (81 U. S.) 297, Mr. Justice 



Strong held that there was no sufficient reason 
for the allowance of a credit on complainant's 
bond in consequence of Waller's refusal to ex- 
ecute releases, passed on several questions not 
raised in the principal cause, and reversed the 
decree of the lower court, on the ground that 
it directed the amount of the decree to he paid 
in United States coin. For a hearing on mo- 
tion to dismiss the appeal, in the supreme 
coui-t, see 12 Wall, (79 U. S.) 142.] 



Case ISTo. 1,405. 

Ex parte BILIr. 
[3 Cranch, C. C. 117.]* 

Circuit Court, District of Columbia. May, 
1827. 

Aerest— Privilege— Witnesses. 

A recommitment of a debtor upon a ca. sa. 
after he has been out for more than a year upon 
a prison-bounds bond, is not a breach of his 
privilege as a witness and party, bound to at- 
tend the court. 

Habeas corpus [for the discharge of A. T. 
F. BUI from custody.] Upon *ie return it 
appeared that Mr. BiU had been committed 
in execution upon a ca. sa., and had taken 
the benefit of the prison bounds, upon giving 
the bond and secm'ity required by law, more 
than a year ago. At the expiration of the 
year the plaintiff required the mai'shal to 
recommit him to close custody, agreeably to 
the act of congress of June 24, 1812, § 3, (2 
Stat. 755,) "to amend the laws within the 
District of Columbia," by which it is enact- 
ed, "that the benefit of the prison rules shall 
not be allowed to any debtor hereafter taken 
or charged in execution within the said dis- 
trict for more than one year from the date 
of the bond given by him or her for keeping 
within the said rules, after the expiration of 
which time, if the person so taken or charged 
in execution shall not be discharged by due- 
com'se of law, it shall be the duty of tlie mar- 
shal or other officer, to whose custody such 
person was committed, to recommit him, or 
her, to close jail and confinement, there to 
remain imtil the debt for which, he or she- 
was taken or charged in execution shall b& 
paid, or xmtll he or she shall be discharged 
imder the act of congress for the relief of 
insolvent debtors within the Disti-ict of Co- 
lumbia." 

The marshal, accordingly, so recommitted 
him during the session of this com't, and 
while ]Mr. BiU was boimd to attend this 
court as a witness, and had a cause depend- 
ing in com-'t for trial at this teim. IMr. Bill 
moved to be discharged, and claimed the- 
right of a witness, and of a party to be free- 
from arrest during the session of the com't 

THE COURT (nem. con.) refused to dis- 
charge him, being of opinion that it was not 
a new aiTest; but was analogous to the case 
of the bail taking his principal, which is said 

^ [Reported by Hon. William Cranch, Chief 
Judge.] . 
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to be an exception to tlie general rule. See 
3 Starkie, Er. pt. 4, pp. 1726, 1727, The pris- 
oner Tvas remanded. 



Case ETo. 1,406. 

BEL-L T. BEOEIWITH et al. 

In re NEAL. 

12 N. B. R. (1863,) 241, (Quarto, 82;) 1 Chi. 
Leg. News, 103.]^ 

Circuit Court, N. D. Ohio. 

Eaxkruptoy — Fraudulent Transfers — Si-mitakt 
Proceeding to Recover Property— Issues of 
Fact — Trial bt Jchy. 

1. Property fraudulently disposed of by a 
bankrupt in proceedings by or against him may 
be recovered by tlie assignee upon petition in 
the bauliruptcy court, proceedings upon which 
may be of a summary character. 

2. The district judge may order issues of fact 
^I'ising in such cases to be tried by a jury. 

3. Suits may be brought at common law, or 
by bill in equity, for the recovery of property 
in such cas^s, but as they must be governed 
by the technical rules, and be subject to the 
delays ineidqjit thereto, it is preferable to pro- 
ceed by summaiy proceedings in the court of 
bankruptcy, that being a cheaper, speedier, and 
more simple mode. 

[Cited in Foster v. Ames, Case No. 4,9G5; 
Norris' Case. Id. 10,304; Markson v. Hea- 
ney, Id. 9,098; Goodenow v. ililliken. Id. 
5,535; lie Dole, 3,905; Hudson v. Schwab, 
Id. 0,835. Contra: Barstow v. Peckham, 
Id. 1,064; In re Marter, Id. 9,143.] 

[Appeal from the district com't of the Unit- 
ed States for the northern district of Ohio. 

[In bankruptcy. Petition by H. N. Bill, as 
assignee of John 0. Neal, against Seth R. 
Beckwith, Charles P. Vaiipel, and James P. 
Moore for the recovery of property fraudu- 
lently transferred by the assignor. The peti- 
tion was dismissed, and the assignee now 
petitions for review. The order was reversed.] 

"Willey & Carey, for assignee, 
Hon. James Mason and Wj^man & Barlow, 
for respondents. 

SWAYNE, Circuit Justice. On the 22d of 
January, 1808, as is alleged, John C. Neal, 
being insolvent, and in contemplation of 
banla-uptcy, did, with the intent to defraud 
his creditors, transfer a certain stock of 
goods, consisting of drugs, cliemicals, &e., 
belonging to him, to Seth R. Beckwith. He, 
the said Beckwith, knowing the design of 
said Neal, and being also aware of his insol- 
vency, connived with the said Neal, and ob- 
tained possession of said property. Short- 
ly afterwards, BeclvAvith sold, or pretended to 
sell, said propertj- to Chas. P. Vaupel and 
James P. Moore, who, at the time had full 
knowledge of the facts before stated, and 
took possession of said property under those 
circumstances. 

The assignee of Neal filed his petition 
against the said Beckwith, Vaupel, and 

^ [Reprinted from 2 N. B. R. 241, (Quarto, 
S2,) by permission. 1 Chi. Leg, News, 103, 
only contains the syllabus.] 



Sloore, setting forth the facts of the fraudu- 
lent transfer and pretended sale, praying for 
an order that they show cause why they 
should not be required to deliver over said 
property to him, and pay him the proceeds 
of any part of the property tliey had sold. 
Thereupon Beckwith, Vaupel, and Moore 
moved the district court to dismiss the peti- 
tion on the ground of its being uTegular "and 
without authority of law." Upon argument 
the court below^ sustained the motion, and 
dismissed the petition with costs. 

A petition for review was then filed by the 
assignee, praying this court to review and re- 
verse the decision of the district com't. The 
position of the defendants is, that while the 
district court has full jurisdiction to proceed 
with an action at law or in equity, such juris- 
diction can be exercised only in one of these 
ways. The question is a statxitory one, and 
must be decided according to the provisions 
of the statute which bears upon the subject. 
The first section of the bankrupt law [14 
Stat. 517] provides as follows: "That the 
several district coui-ts of the United States be 
and they hereby are constituted courts of 
banki'uptcy, and they shall have original ju- 
i risdiction in their respective districts in all 
I matters and proceedings in bankruptcy, and 
; they are hereby authorized to hear and adju- 
dicate upon the same according to the pro- 
visions of this act. The said com"t shall be 
always open for the transaction of business 
under this act, and the powers and jm'isdic- 
tion hereby granted and conferred shall be 
exei'cised as well in vacation as in term time; 
and a judge sitting in chambers shall have the 
same powers and jm'isdiction, including the 
power of keeping order and punishing any 
contempt of his authority, as when sitting in 
court. And the jurisdiction hereby conferred 
shall extend to all cases, and conti'oversies, 
arising between the bankrupt and any credi- 
tor or creditors who shall claim any debt or 
demand under the bankruptcy; to the collec- 
tion of all the assets of the bankrupt; to the 
ascertainment and hquidation of tlie liens, 
and other specific claims, thereon; to the ad- 
justment of the priorities and conflicting in- 
terests of all parties; and to the marshalling 
and disposition of the different funds and 
assets, so as to secure the rights of all par- 
ties, and due distribution of assets among all 
the ci'editors; and to all acts, matters, and 
things to be done imder and in vh'tue of, the 
banltruptcy, until the final disposition and 
settlement of the estate of the bankrupt, and 
the close of the proceedings in bankruptcy. 
The said com'ts shall have full authority to 
compel obedience to all orders and decrees 
passed by them in bankruptcy, by process of 
contempt and other remedial jirocess, to the 
same extent that the circuit courts now have 
in any suit pending therein in equity." 
"Said com"ts may sit for the transaction of 
business in bankruptcy at any place in the 
district, of which place, and the time of hold- 
ing coturt, they shall have given notice, as 
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well as at the places designated by law for 
holding sucli courts." 

Now, it is very clear, from tlie language of 
-that section, that the fullest and most eom- 
■prehensive authority is given to the district 
coui't and to "the disti'ict judge in respect to 
iill matters relating to a proceeding in 
"bankruptcy. There is a special provision- 
special authority is given in regard to the col- 
lection of the assets of the assignor by the 
4issignee. The act provides that his jurisdic- 
tion and authority may be exercised at the 
place appointed for holding court in the dis- 
trict, or by the district judge at chambers. 
As to a large portion of the jurisdiction thus 
conferred by the section, it was clearly in- 
tended it should be exercised in the most 
summaiy and informal manner by the dis- 
ti'ict judge at chambers as well as in term. It 
will have been observed that express author- 
ity is given to exercise the jurisdiction thus 
-conferred in com-t and at chambers, and 
there is no disagreement between the exercis- 
ing of the jm'isdiction thus conferred upon 
:auy one subject or class of subjects and any 
other subject or class of subjects. The con- 
text is entii'ely harmonious with this view of 
the subject, and the same authority is given 
to the disti'ict judge to exercise his jm-isdic- 
tion under the act at chambers, as at term, 
•or when the court is regularly held. 

Now, it seems to me very clear that a suit 
in equity, or an action at law of any kind, 
•could not have been intended to be conduct- 
ed by the judge in vacation and sitting at 
'Chambers. It is true that at the outset the 
Sict uses the language "jurisdiction is hereby 
■conferred," and if that is true, the implica- 
tion would be irresistible that the jurisdic- 
tion thus given was intended to be exercised 
in the ordinary way. The conclusion is irre- 
sistible in my mind, that while there can be 
no doubt that an action at law, in a proper 
-case, may be sustained by the district court 
in a certain dass of cases, that is, when the 
Tegular term is held; yet it is eoLually com- 
petent for a district judge in vacation at 
chambers to conduct a summary proceeding 
oiot in either of these formal modes. 

I will further remark, imder this head, 
that the mode of procedm-e in this summary 
way which the judge is authorized to insti- 
tute and conduct is in no wise different from 
that intended by the act of congress. The 
object and poUcy of the bankrupt law un- 
-doubtedly was that the proceedings under it 
should be summary; that matters should be 
■settled as speedily as possible, and that the 
proceedings might be cheapened, they being 
tgreatiy so by this summary and infoi'mal 
mode of proceeding. And it is also the poli- 
•cy of the law that, except in a regular ac- 
tion at law or suit in equity, tliis com't has a 
general, and I may say universal jurisdiction 
in the way of supeilatending such matters. 

By the second section of the bankrupt act 
it is provided that the circuit court, "shall 
have a general superintendence and jurisdic- 



tion in all cases and questions arising under 
this act," and therefore may be as informal 
and direct as a proceeding of this same gen- 
eral character, which the district judge, in 
vacation, sitting at chambers, is authorized 
to conduct. As I have had occasion more 
than once to remark, the second section of 
the banki'upt act, which confers the authori- 
ty to which I have referred, upon the circuit 
judge in the circuit court, is copied verbatim 
from the insolvent law of Massachusetts, 
and, of com'se, the adjudications of the legal 
tribunals of that state throw some light up- 
on the subject. I have had occasion hereto- 
fore to examine very carefully the adjudica- 
tions of that state touching this subject, and 
find the supreme court of that state some- 
times exercises supervisory authority upon 
the statement of counsel; sometimes upon 
the admissions of parties; sometimes upon 
complaint and answer. 

The whole mode of procedure, while it is 
of this summary character, is subject to the 
authority, to be exercised in such manner as 
shall be thought proper, they of course al- 
ways being careful while the proceedings are 
made summary, not to permit them to be so 
summary that wrong or injustice is done to 
either party. Some fmther light is thrown 
on this subject by subsequent provisions of 
the statute. The fifteenth section provides 
generally "that the assignee shall demand 
and receive from any and all persons holding 
the same, all the estate to be assigned or in- 
tended to be assigned imder the provisions 
of tliis act, and he shall also sell aU such un- 
incumbered estate, real and personal, which 
comes to his hands, on such terms as he 
thinks most for the interest of the creditors. 
But upon petition of any person interested, 
and for cause shown, the court may make 
such order concerning the time, place, and 
manner of sale, as wO in its opinion prove 
to the interest of the creditors, and the as- 
signee shall keep a regular account of all 
money received hj him as assignee, to which 
every creditor shall, at reasonable times, 
have free resoit." Then the twenty-fifth sec- 
tion provides as follows: 

"That when it appears to the satisfaction 
of the' com't that the estate of the debtor, or 
any pait thereof, is of a perishable nature, 
or liable to deteriorate in value, the court may 
order the same to be sold in such manner as 
may be deemed most expedient, under the di- 
rection of the messenger or assignee, as the 
case may be, who shall hold the funds re- 
ceived in place of the estate disposed of. 
And whenever it appears to the satisfaction 
of the court that the titie to any portion of 
an estate, real or personal, which has come 
into the possession of the assignee, or which 
is claimed by him, is in dispute, the court 
may, upon the petition of the assignee, and 
after such notice to the claimant, his agent, 
or attorney, as the com't shall deem reason- 
able, order it to be sold, under the direction 
of tlxe assignee, who shall hoiu the funds re- 
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ceived in place of the estate disposed of. 
And the proceeds of the sale shall be consid- 
ered the measure of the value of the proper- 
ty in any suit or conti-oversy between the 
parties in any courts. But this provision shall 
not prevent the recovery of the property fi'om 
the possession of the assignee by anj' proper 
action commenced at any time before the 
court orders the sale." 

It Avill be observed without any further 
search, that this section makes provision for 
two classes of cases in respect to disputed es- 
tates: Fk-st, as to the property in posses- 
sion of the assignee. In regard to that case, 
it is provided that the court may, when it 
shall deem proper, order a sale; and in any 
action in relation to the subject, the proceeds 
of the sale shaU be held to constitute the 
measure of damages which shall be recov- 
ered. Second, as to the property claimed by 
the assignee. The same provision is made 
upon this subject; that is, that the court may 
order a sale of the property not in possession 
of the assignee, and the funds realized by 
the sale shall constitute the measure of dam- 
ages in an action at law. Now this implies 
very clearly that the court may exercise such 
control as it deems proper in regard to prop- 
erty which is in controversy, and which prop- 
erty is not in the possession of the assignee. 
Of course it must be reduced to possession. But 
where a sale has been made, and the pro- 
ceeds realized by that sale are in controver- 
sy, I cannot doubt, in the light of this pro- 
vision on that subject, that it was the inten- 
tion of congress, that in all cases of that 
character the court may order estates, not in 
possession of tlie assignee, if it deems proper 
to take that course, to be delivered over to 
the assignee, in order that it may be sold 
and the proceeds held subject to the rights 
of the pai-ty who may prove himself entitled 
to it under the bankruptcy. 

The last provision of iliis section throws 
strong light on the policy of the legislature 
on this subject: "But this provision- shall 
not prevent the recovery of the property 
from tlie possession of the assignee by any 
proper action, commenced any time before 
the court orders the sale." That is to say, 
from the obvious meaning and spirit and pur- 
pose of the context of these several sections, 
that any property not in possession of the 
assignee may by the com-t be ordered into 
possession of the assignee. Under the new 
Code which is to govern us, if the com't or- 
ders it, the party may recover the property 
from the assignee by giving bonds with suf- 
ficient secm'ity, and it is then of but little 
importance to the creditors how long the 
litigation may be delayed, provided this prop- 
erty may be kept seeui'ed and safe as it is 
intended by law, if the assignee should main- 
tain his claims. If the claims of the assignee 
should fail, then the property is in the right 
hands, and the creditors are in no way af- 
fected. But let us look for a moment from 
this stand-point, and see what follows from 



this construction. It is contended by the 
coimsel for the respondents in this case, that 
where a bankrupt, on the eve of bankruptcy, 
makes a fraudulent sale, and delivers over 
an estate, the assignee cannot proceeed in 
this summary way, but can only bring an 
action of fraud. Very well, then there must 
be delay tmtil the trial; then ther^ may be 
longer delay, if sufficient cause be shown;: 
and if the fraudulent vendee of tlie property 
shall find that the action is likely to result 
in recovery against him, after the lapse of 
any length of time, during which time he 
might have been able to postpone a final de- 
termination of the case, his property is out 
of his hands, and the assignee is just where- 
he was at the commencement, and he is 
obliged to commence anew. 

It seems to me to be very clear that that 
is not the intention of the statute, and tliat 
it is in direct conflict with the obvious pur- 
poses and design of the law-makers in fram- 
ing this provision upon the subject. I will 
remark more conclusively than I have done, 
that from the language as used, "that the 
disti'ict judge may exercise this summary 
jui'isdiction as in equity,"' it is very clear to 
my mind that if, in conducting such a pro- 
ceeding, the district judge shall be satisfied 
that justice will be subserved by a jm-y trials 
he can direct the issue to be so tried, and 
the parties can have as full and delibei-ate a 
trial as if the assignee had proceeded at law. 

It may be proper to remark, in this con- 
nection, that in this class of eases, in most 
instances, a party can resort to an action at 
law to recover the property of which a fraud- 
ulent sale has been made. If he does, the- 
amoimt to be recovered is the value of the 
property; and the rule of law is, no matter 
what the object of the vendee is, no matter 
whether he has bought it of the vendor, hav- 
ing done all in his power to repair the wrong 
he had done, or blot out the fraud he had 
committed; yet, if there were fraudulent 
transactions, and the sales were void, the- 
com-t, in an action against him, can go no 
further than in an action at law. As I re- 
marked, the measm'e of damages in a pro- 
ceeding by petition shall be the value of the 
proceeds of the sale of the property. 

In an equity proceeding, if the property has 
been honestly applied to the debts of the 
fraudulent vendor, it may be credited in the 
creditor's bill. The great principle in equitj' 
cases is, that the fraudulent vendee shall de- 
rive no profit or benefit for himself. In this 
connection I will add, what I have already 
said, that in my judgment the disti-ict judge 
may proceed just as he may think proper, 
being bound only by the right administr-ition 
of justice between the parties. This sum- 
mary procedure is not a new matter in bank- 
rupt legislation in this coimtry by any means. 

Under the bankrupt law of 1841, the rule 
of the supreme com-t, in construing the act 
with reference to adjusted claims, was, th;it 
the district court has jm-isdiction of a bill 
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in equity, and also jm-isdiction to proceed as 
in this case. In Ex parte Christy, 3 How. 
[44 V, S.] 292, Justice Story uses the fol- 
lowing language: "But it is objected that 
the jui'isdietion of the district court is sum- 
mary in equity and without appeal to any 
higher court. This we readily admit. But 
this was a matter for the consideration of 
congi-ess in framing the act Congress pos- 
sesses the sole right to say what shaU be 
the forms of proceedings, either in equity 
or at law, in the comrts of the United States, 
and in what cases an appeal shall be allowed 
or not It is a matter of sound discretion, 
and to be exercised by congress in suc3i a 
manner as shall in their judgment best pro- 
mote the public convenience, and the true in- 
terests of the citizens. Because the proceed- 
ings are to be in the nature of summary pro- 
ceedings in equity, it by no means follows 
that they are not enth'ely consistent with the 
principles of justice, and adapted to promote 
the iaterest as well as the convenience of 
all suitors. Because there is no appeal given, 
it by no means follows that the jurisdiction 
is either oppressive or dangerous. No ap- 
peal lies from the judgments either of the 
district or of the circuit com-t in criminal 
cases; and yet, within the cognizance of one 
or both of these com-ts, are aU crimes and 
offences against the United States, from 
those which are capital down to the lowest 
misdemeanors, affecting the liberty and the 
property of the citizens. And yet there can 
be no doubt that this denial of appellate 
jurisdiction is founded on a wise protective 
policy. The same reasoning would apply 
to appellate jm-isdiction from the decrees 
and judgments of the circuit court, which 
are limited to cases above two thousand dol- 
lars, and cases below that sum embrace a 
large proportion of the busmess of that 
com't." 

The truth is, (as has been aU'eady assert- 
ed,) that in no other way could the banlonipt 
system be put into operation without in- 
terminable doubts, controversies, embarrass- 
ments, and difficulties, or in such a manner 
as to achieve the true end and design thereof. 
Its siiccess was dependent upon the national 
machinery being made adequate to all the 
exigencies of the act Prompt and ready 
action, without heavy charges or expenses, 
could be safely relied on where the whole 
jm-isdiction was confided to a single court, 
.in the collection of assets, in the ascertain- 
ment and liquidation of liens and other spe- 
cific claims thereon; in adjusting the va- 
rious priorities and conflicting interests; in 
marshalling the different funds and assets; 
in du-ecting the sales at such times and in 
such a manner as should best subserve the 
interest of all concerned; in preventing, by 
injunction or otherwise, any particular cred- 
itor or person having an adverse interest 
from obtaiaing an unjust and inequitable 
preference over the general creditors, by an 
improper use of his rights or his remedies in 



the state tribunals; and finally, in maMng a 
due distribution of the assets, and bringing 
to a (dose, withm a reasonable time, the 
whole proceeding in banliruptcy. The re- 
maa-ks of that learned judge are so strikingly 
applicable here that I can entertiin no doubt 
in this case, and the order of the district 
court, dismissing the petition of the assignee, 
is reversed with costs. 
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FOBEOLOSDRE AGAINST RAILROAD COMPAXT— TltUS- 
TEE SHOOLD REPORT TO ClKOUIT CODRT— ISTEK- 
FERESOB BX STATE COUBT — RECEIVER — ^WHBS 

Appointed. 

1. Where a bill had been filed in this court 
to foreclose a mortgage given by a railroad 
company, various interlocutory orders entered,, 
a trustee appointed who had taken possession 
of the road, and on the faith of these orders, 
certain bonds had been surrendered, stocks 
taken, and debts and liabilities incurred, this 
is the proper tribunal to decide the rights and 
equities of ^he parties in interest 

2. Trustee should report to this court— and 
any of the parties have the right to insist upon 
such report. He has no right to turn over to- 
another jurisdiction matters which had been 
partially adjudicated here, and this is the only 
court whose decision upon the rights involved 
here is binding on the parties, 

3. When a party in interest in such case asks 
for relief, it is no answer to say that another, 
jurisdiction has attempted to seize the property,, 
and thus place it beyond the power of this court 
to give relief. 

[See Eenner v. Marshall, 1 Wheat (14 U. 
S.) 215.] 

4. Where during the pendency of the suit 
in this court the trustee acting witii certain 
bondholders, but without notice to or permission 
from this court, filed a bill in the state court 
to foreclose the same mortgages which are the 
subject of this bill, and making no reference to- 
the case in this court upon which a receiver 
was appointed, foreclosure ordered, and sale 
made by the sheriff, who under order of the 
court delivered the road to the purchasers; such 
an interference on the part of the state court 
with property at the time within the jurisdic- 
tion of this court was unauthorized, and it is, 
nevertheless within the control of this court, 
to adjudicate upon the equitable rights of all 
who have ever been before it 

[Cited in Union Trust Co. v. Rockford, H. I. 
& St L. R. Co., Case No. 14,401; Wilmer 
V. Atlanta & R. Air-Line R. Co., Id. 17,- 
775; Owens v. Ohio Cent. R. Co., 20 Fed. 
15. See, also, Minnesota Co. v. St. Paul 
Co., 2 Wall. (69 U. S.) 609.] 

5. A bondholder and stoclvholder is entitled,, 
in such a ease, to the equitable intei-position of 
this court to protect his rights under its de- 
crees and to demand an account from the trus- 
tee or his representatives. 

6. The purchasers and their counsel having 
had notice of what had occurred in this court 
cannot claim to be bona fide purchasers. 

7. The company being insolvent, the original 
trustee having died without rendering a proper 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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account to this court, and the road being in the 
actual possession of parties acting in hostility 
to its decrees, a receiver should be appointed. 

In equity. This was a petition for an ac- 
counting and tlie appointment of a receiver 
[of tlie New Albany & Salem Railroad Com- 
pany,] filed under deci-ees in this case ren- 
dered in June and December, 1858, by John 
Savage Shaw, a bondholder as well as a 
stockholder of the road, for himself and all 
othei-s similarly situated in relation to the 
propert5\ [Receiver appointed. See note at 
end of ease.] 

Williamson was the ti-ustee in five mort- 
gages given by the railroad company in 1851, 
1852, 1853, 1855 and 1856, for more than 
^5,000,000, on all of which interest was due 
on the first of August, 1857. As by the 
terms of the mortgages they were liable to 
foreelosm*e for non-payment of interest, on 
that day the trustee filed a bill to foreclose 
the same in this court, and asking for the 
appointment of a receiver. On the second 
of November, 1857, the motion for a re- 
ceiver was denied, with leave to renew the 
same upon any new statement of facts; but 
the company was required on the first of 
January, 1858, to make a report of the gross 
and net earnings of the road, and one-half 
of the net earnings was to be set aside for 
the payment of the interest of the bonded 
debt of the company, and the other half for 
the payment of its floating debt For opin- 
ion then rendered, see volume 1 of this 
series, p. 198, ["Williamson v. New Albany, 
etc., R. Co., Case No. 17,753.] On the 8th of 
December, 1857, the court, acting upon the 
principle that Uie road was within its con- 
trol, enjoined the collection of certain exe- 
-cutions on judgments obtained in the courts 
of the state. On the 23d of June, 1858, Jlr. 
Williamson, the ti-ustee, filed a petition in 
the natm'e of a supplemental bill, alleging 
that a basis of settlement had been agreed 
on between the company and three-fourths 
in value of all the holders of bonds issued. 
Some of the stipulations of the settlement 
were that the time of payment of a portion 
^ of the bonds was to be extended; certain of 
the bonds, in a contingency named, were to 
be converted into stock; certain holders of 
stock might surrender the same and receive 
a per centage of the new stock, and a new 
organization of the company was provided 
for. The supplemental bill stated that it 
was for the interest of all parties that tiie 
agreement should be carried out, and asked 
that it should be ratified and confirmed by 
the com-t. The trastee also requested that 
lie might have the right to bon-ow two hun- 
dred thousand dollars on the security of the 
road in order to pay some pressing claims, 
and that the possession of the road might be 
given him. Accordingly, on the 23d of June, 
1858, a decree was rendered ratifying and 
confirming the basis of settlement as set 
forth by the ti-ustee, and also enjoining cer- 
tain parties from proceeding under execu- 



tions against the company issued from tiie 
courts of the state. All stockholders and 
bondholders who had not subscribed to the 
agreement, were to have ninety days to come 
in and avaU themselves of Uie benefits of the 
decree. The road and its fixtm-es and ap- 
purtenances were ordered to be delivered to 
the ti-ustee until certain sums of money were 
paid, and whenever they were repaid in full, 
the trustee was to surrender at their request 
in writing to the directors of the company, 
the road and its appendages. In the mean- 
time the road was to be operated by such 
du-ectors, officers, agents ahd employes as the 
trustee should deem best. All questions 
touching the payment of costs and the ex- 
penses of the trustee were reserved by the 
com-t for further consideration. This is 
called in the record an interlocutory decree. 

On the IGth of December, 1858, what is 
termed a final decree was entered, determin- 
ing the interests under the mortgages and in 
tlie capital stock. The road was, on cer- 
tain conditions, siu'rendered to the holders 
of the second and third mortgages, and in- 
come bonds, and they were declared to be 
tenants in common of the road in named 
proportions; but this was to be subject to 
certain other mortgages mentioned, the lien 
of which was to remain valid, and save the 
incmnbrances and claims specifically provid- 
ed for in the decree, they were to be invested 
with the whole property. The decree also 
declared how tlie net earnings of the road, 
after the first day of May, 1859, were to be 
appropriated, and it gave the holders of cer- 
tain bonds of the capital stock the right to 
surrender the same and receive an interest 
in the road; and they were prohibited from 
enforcing then- claims in any other way. 
This decree was in terms made subject to 
that of Jime, 1858, and both were entered 
with the consent and acquiescence of all tlie 
parties in court— complainant, defendant, 
stock and bondholders. 

The order made on the 2d of November, 
1857, as to the reports of the eamingg of the 
road, was complied with until changed by 
the subsequent order of the court as hereto- 
fore stated. 

On the 2Stli of May, 1859,' the tmstee, by 
supplemental bill, asked and obtained from 
the court an order restraining certain judg- 
ment creditors from interfering with the 
property of the road, and the tnistee and his 
successors and the holders of the bonds, in 
conformity with the previous orders of the 
court, were adjudged to have and enjoy 
the possession of the property suiTendered. 
"Various unimportant orders were made and 
the cause regularly continued to Novem- 
ber term, ISGl, when the trustee filed a 
supplemental bill, in which he referred to 
the decrees rendered by the court, and 
stated that the action was still pending, 
and that no final decree for sale had ever 
been rendered. He also declared that the 
company kad changed its name, and was 
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then Imo-wn as the LoxiiSTiUe, Ne-w Al- 
bany and Chicago Kailroad Company. The 
trustee submitted to the court the question 
whether such property should be sold, as was 
. necessary to pay certain indebtedness, or 
whether the road should be sold as an en- 
tirety, and then the surplus be divided be- 
tween the holders of bonds and mortgages 
according to their respective prioiities. On 
the 17th of December, 1861, the court made 
an order refen'ing to the supplemental bill, 
as one praying for a dea-ee, that the rail- 
road and appurtenances should be sold im- 
der a foreclosure of the mortgage mentioned 
in the same, that notice be given by publica- 
tion to all persons interested to show cause 
at the next term why the prayer of the bill 
should not be granted. The order provided 
tliat the clerk should make publication un- 
less the ti-ustee should direct otherwise, and 
the e^'idence is that the ti'ustee did so direct, 
and accordingly no :^bhcation was ever 
made. Nothing further appears on the rec- 
ord, except some orders about the payment 
of coimsel fees, and the usual order of con- 
tinuance until the November term, ISGo, 
when the trustee filed a petition for the sale 
of * certain .property not used in operating 
the road, and also for the sale of the Gos- 
port branch; and the com*t, on the 8th of 
December, 1865, authoiized the trustee to 
make the sale. The cause was then regular- 
ly continued until the May term, 1869, when 
the trustee on the 6th day of July made a 
report that on the 15th of August, 1867, he 
had sold the property as authorized by the 
court. 

Before this report was made, and during 
the spring of 1868, Henry H. Homer, a bond- 
holder under one of the mortgages, filed a 
bill to foreclose the same in the court of 
common pleas of White county, in this state, 
which afterwards was removed by change of 
venue to Tippecanoe county. To this biU an 
answer was filed, alleging the pendency of 
the case in this com-t as a reason why the 
state court should not take jurisdiction of 
the cause. But tliat com-t held that as Hor- 
ner had not become a party to the agree- 
ment on which tlie decree was rendered in 
this court, he was not bound by it The 
state court announced its readiness to ap- 
point a receiver of the road, but on the 20th 
of September, Hornei-, "ttathout any fm'ther 
action of the com-t, dismissed his bill. The 
counsel and parties who defended the suit 
of Homer, acctuiesced in the opinion of the 
state court, and did not come to this court 
to request action in the subject matter of 
the controversy. 

During all this time, from the date of tlie 
decrees rendered in this court, Williamson 
remained in possession of and operating the 
road, but up to September, 1868, had filed no 
reports, and had asked for no fmrther action 
of this court than as heretofore stated. 

On the 4th of September, 1866, Wmiam- 
son, without notice to or permission from 



this court, filed a bill in the court of common 
pleas of White county in this state, to fore- 
close the same mortgages which were the 
subject of the bill filed in this com-t in Au- 
gust, 1857. He, as trustee, did this, as it 
was said, on demand of the bondholders, 
many of whom had been parties to the agree- 
ment ratified by the decree in June, 1858. 
The bill did not refer in any way to the case 
in this com't, but stated that in 1859 the 
name of the company had been changed im- 
der the authority of law to the Louisville, 
New Albany and Chicago Railroad Company, 
and that the company had not held an elec- 
tion for directors, nor had there been a meet- 
ing of du-ectors for eight years. On the 22d 
of September, 1868, the court of common 
pleas, on motion of the plaintiff, appointed a 
receiver of the road, and authorized him to 
take possession, and the receiver did accord- 
ingly, on the first of October, take possession 
of the road. The company was defaulted, 
and on the 25th of January, 1869, a final 
decree of foreclosure was entered, and an or- 
der for tlie sale of the road and its appur- 
tenances made, being the entire road from 
New Albany to Michigan City. On the Sth 
of April, 1869, the sheriff of White county in 
obedience to an order to that effect from the 
court, sold the road to certain parties, eight 
and ten per cent, bondholders, for tlie siuii 
of $100,000, though they state that their 
agent was authorized to bid not exceeding 
two millions of dollars, nearly the whole 
of the $100,000 being paid by pro rata credit 
on the bonds held by the bidders. Objections 
were made to the sale on various grounds^ 
but they wei*e all overruled by the courts 
and the sale confirmed, and the sheriff or- 
dered to make a deed, which was accord- 
ingly executed to the purchasei"s on the 26th: 
of May, 1869, which deed was aftei-wards 
approved by the court, and ordered to be de- 
livered to the pm*chasei-s, and the receiver- 
was required to deliver up to them posses- 
sion of the property. Under this decree the- 
pinrchasers took possession, and have been 
since the 21st of Jirne, 1869, operating the- 
road under the name of the LouisviUe, New 
Albany & Chicago Railway Company, and it 
was said have converted their bonds into 
stock, or have smTendered the greater part 
of the eight and ten per cent, bonds to the- 
court of common pleas of White county. 

In August, 1S69, Williamson died, and un- 
der the mortgages. Bill, the present com- 
plainant, was the alternate trustee. On the- 
10th of November, on motion of Shaw, who< 
had leave to file a petition showing his right 
to the equitable interposition of the courts 
the alternate trustee was required to appear 
at the next term, and cause himself to be- 
substituted as complainant; BUI then moved 
to dismiss the cause, and the motion to dis- 
miss and the motion of the petitioner to be 
heard on his equities were fully argued be- 
fore the com-t, (Davis, J., at that time alono- 
holding the court), and on the 4th of June^ 
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1870, the court overruled the motion to dis- 
miss, and gave Shaw, the petitioner, leave to 
file any futther pleadings, in conformity 
with the equity practice of the court, requi- 
site to determine his rights. Under this 
leave, Shaw presented a petition alleging 
that he is a bondholder under the mortgage 
of 1S55; that he is the owner of one thou- 
sand and ninety shares of the capital stock 
of the company, issued in lieu of bonds 
which, with the interest warrants attached, 
were surrendered to the company under the 
agreement embodied in the decree of Decem- 
ber, 1858; that under the decree of June, 
1858, the company on the 6th of October, 
1858, executed to AA'iiliamson an instrument 
in \^'riting confirming to him and his succes- 
sors Uie powers intended to be vested by the 
decree; that the trustee still liaving posses- 
sion of the property, deUvered the same in 
October, 18GS, to James F. Joy, (the receiver 
appointed by the eom't of common pleas of 
White county) without any authority from 
tbis court, but at the instance of a majority 
of the holders of the bonds then outstanding, 
who continued in possession of tlie same till 
it was passed over to certain parties in June, 
1869, (the bondholders and purchasers under 
the decree of the com-t of common pleas of 
White county) at whose instance, among oth- 
ers, the bill was filed in this case, in August, 
1857; that a large portion of the bonds se- 
cured by mortgage of 1858, of 1855, and of 
1856, with the interest warrants, were surren- 
-dered, and were converted under the decree 
of this -court into the stock of the company; 
that a part of the earnings have not been 
accounted for, and of those he had no knowl- 
edge until the affidavits were filed In June 
last in this application; that Williamson, the 
trustee, was managed by certain of the bond- 
holders so as to act in their interest alone; 
that these parties had denied the rights of 
the petitioner and those like him to share in 
or interfere in the management of the prop- 
erty; that since they have had control of the 
road, there have been large earnings of 
which they have made no report to this 
<:om*t, nor to any one not connected with the 
usurpation; that he had no knowledge of 
these acts until the parties had possession 
of the road; that Bill, the alternate timstee, 
was in collusion with those parties; that an 
account should be taken of the earnings of 
the road from the time it was placed in the 
hands of Williamson and of the amount of 
bonds outstanding, and converted into stock, 
and of the indebtedness and assets of the 
company; and that a receiver should be ap- 
pointed. 

J. McDonald and Mr. Hughes, for peti- 
tioner. 

Hendriclts, Hord & Hendricks and Henry 
Crawford, for defendants. 

DRUIMMOND, Circuit Judge. This court, 
in June last, Jtx^ided that Bill could not, on 



his mere motion, dismiss the suit, to the 
prejudice of the parties interested in the 
trust, and that Shaw, as bondholder and 
stockholder, claiming rights under the de- 
crees of this court, was entitled to be him- 
self heard in support of those rights. And, 
in a certain sense, the questions now remain- 
ing are, whether he has made out in his pe- 
tition a case for the equitable interposition 
of the com't; and, what relief, if any, the 
court can give to him and others standing 
in like relation to the property. 

The bill filed in this court was for a fore- 
closinre of the mortgage and a sale of the 
property, because of the non payment of the 
interest. For all purposes contemplated by 
the bill, originaUj', the trustee properly rej)- 
resented the parties interested in the mort- 
gages, and if the case had gone on in the 
ordinary way no other parties than the ti'us- 
tee and the company would have been 
brought in. But after the case had been 
some time pending, a compromise agreement 
was made, which was afterwards ratified 
by the court in the form of a deci'ee. It 
may be conceded, though the decree of De- 
cember, 1858, seems to have been drafted on 
a different hj^-pothesis, as one of the terms 
of the decree in June was that bonds should 
be turned into stock, that even the order of 
the court could not make that effectual with- 
out the consent of the bondholders. That 
would be changing the contract without their 
assent. The decrees were taken bj"- consent, 
and on the presumption that all would unite, 
as nearly all did. But, however this may 
be, it is certain that by the decrees of this 
court great changes had been made, with 
their acquiescence, in the original I'ights of 
many of the bond and stockholders. On the 
faith of the deei'ees, bonds had been sm-ren- 
dered and stock taken, debts and liabilities 
had been incmTcd, and the property pledged 
to secure them. It had been placed in the 
hands of a trustee to carry out the orders of 
,the court. It is true the decrees had un- 
dertaken to go too far, that is, to order cer- 
tain things to be done depending upon con- 
ditions which might never be complied with, 
a very common error made by counsel when 
drafting imcontested decrees to which the 
attention of the comrt is not particularly 
called. In point of fact in this case, if the 
claims referred to in the decrees were paid 
in 1864, and by their terms the property 
could be surrendered by the trustee, there 
seem to have been no directors of the com- 
pany to whom to surrender it. They had 
ceased to exist, the entire control and man- 
agement of the road being then in the hands 
of Williamson. Although it is said he kept 
possession of the road at the request of the 
bondholders, yet no formal act appears to 
have been done. There can be no doubt it 
was the imperative duty of the trustee to 
report the facts to this com-t, and ask for 
its direction. And, notwithstanding the 
opinion of the state court on this point, it is 
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-ecLually dear tliat, under the circumstances 
-of the case, if any bondholder under the 
mortgage, who had not become a party to 
the agreement in this com-t, wished for a 
foreclosure of the mortgage, or any relief, 
this was the proper forum to approach for 
that purpose. The rights of the parties were 
iidjudicated here. The property, for certain 
jpurposes, was here. It was not possible 
that the cause could be divided into frag- 
ments, and, in the actual state of affairs, 
one party in interest go to one court, and an- 
other to a different com't, for the enforce- 
ment of his equitable rights. If the under- 
standing of the parties and the terms of the 
•decree were entirely carried out, there would 
be no difficulty; but if in that way their ex- 
pectations were not realized, and there 
should be a failure to satisfy the claims of 
the creditors, there would seem to be no 
question that this com't was the proper tri- 
bunal to do equity, because it was only by 
•control over the orders of the court, already 
made, that this could be accomplished. The 
-decree did not require the trustee to report 
his acts and doings to this court, but the 
implication is strong that he should have 
so done. The interests of the company, as 
well as of the bondholders and creditors 
represented in the compromise agreement 
^nd decree, very much depended upon the 
management of the road by the trustee. It 
was their right to know through this com-t 
whether the trustee had fulfilled the duties 
-of his trust. The evidence shows that he 
misappropriated the funds of the road. If 
Williamson were living, can there be a doubt 
that any party to the decree of this court 
would have the right to insist that he should 
report his doings as trustee to this court? 

It would be impracticable for the court to 
iidjust the equities of the parties without 
laiowing the manner in which the duties of 
the ti-ust had been pei'formed, if it became 
necessary to act on an apphcation. For ex- 
.ample, how can the comt settle the equities 
•of Shaw without Imowing what has been 
done by his trustee? -Ajid certainly the court 
of common pleas of White comity could not 
enter a proper decree without the same 
"knowledge. Williamson had been in posses- 
sion operating the road for ten years. The 
rights of aU parties were seriously affected 
"by the disposition he made of the earnings of 
the road during that time, and by the manner 
in which he performed the duties of his trust 
Any adjudication of the rights of the pai-ties 
•under these five mortgages, without regard to 
what had been done in this court, would nec- 
essarily be imperfect, and therefore inequi- 
table, and for the simple reason that interests 
had been acquired here which could not be 
<;hanged or modified elsewhere without the 
consent of 'the parties. In any controversy 
thereafter it was not possible to treat the 
decrees of this court as though they had nev- 
er been made. That is what the court of 
•common pleas of White county seems, in one 



sense, to have done. In fact, nowhere in 
the bill or in the decree in that comt is there 
any intimation of the decrees of this court 

Then as to the action of Williamson, the 
trustee: He had never fuUy reported to this 
coturt what he had done as to the expenses 
and earnings of the road, or as to the road 
itself— whether he stiU held it or had tamea 
it over to the bondholders. In November, 
1861, he stated in a supplemental bill that 
the action was still pending in this court and 
that no final decree of sale had ever been 
rendered, and submitted to the court among 
other things, the question whether the whole 
road should be sold, and the court made a 
rule to show cause why this should not be 
done, on which rule there was no action. In 
1865 he applied for an order to sell the Gos- 
port branch, which was granted. Under 
tliese circumstances, if a sale of the road was 
desired either by the trustee or those bond- 
holdei*s whot were connected with the decree 
of this court by appearance here, it would 
seem that application should be made to the 
same court for the sale of the property. It 
could hardly be said then to be fair dealing, 
while the case was thus proceeding hef e, for 
the trustee and some of the bondholders to 
tm*n over to another jurisdiction rights which 
had been partially adjudicated, thus ignor- 
ing everything that occuired here. It is true 
that they seem to have had' the opinion of 
a state court to justify their action, but as 
this com't was the one in which the contro- 
versy was originally commenced, and in 
which, for certain pm-poses, it was yet pend- 
ing, it is the only tribunal whose decision 
was binding upon the parties in this com't. 
Before he adopted so gi*ave a measm-e, thei-e- 
fore, and one calculated so much to compli- 
cate and embarrass matters in dispute, he 
should have come to this com't for directions 
and relief. One litigation should have been 
disposed of before another on the same sub- 
ject-matter was begun. The fact appears to 
be that the trustee and the first bondholders 
thought that the last bondholders had ceased 
to have any interest in the road, because of 
the inadequacy of the property to respond to 
inferior liens, and acted accordingly— a con- 
clusion which could only be reached under 
the authority of this court Inasmuch, there- 
fore, as the case was still here, as for certain 
pm'poses the property was subject to the con- 
trol of the com't, in the interests of the par- 
ties before it, to appeal to another court to 
foreclose the mortgages and seU the road was 
unwarranted, and not consistent with the ob- 
ligations due to all. The trustee was re- 
sponsible just as much to others as he was 
to those who demanded he should foreclose, 
and whose instructions he obeyed. If, then. 
It was a breach of duty for Williamson to 
proceed in the court of common pleas of 
White county, as I think it was, what is the 
effect upon the right of this court to retain 
jm'isdiction of the cause and of the subject- 
matter? There can be no doubt it has 
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created grreat confusion in tlie position of 
those claiming under tiie mortgages, and em- 
barrassment in the eom't to deal properly 
with their interests. It has thus brought 
about an apparent conflict between eom-ts, 
state and federal, which should always be 
avoided. But the conflict arises from acts 
done after this court had obtained jurisdic- 
tion of the cause, and for which, therefore, 
it cannot be justly held accountable, and 
when a party afEected by an order or decree 
entered In a pending cause asks for relief, 
it is no answer to. say that another jurisdic- 
tion has attempted to seize the propertj-, and 
thus place it beyond the power of the court 
to give relief. The question always must be, 
is it competent for the eom't to act? If so, 
its duty is plain, and it necessarily follows 
from what has been said that, in my opin- 
ion, the property is still within the conti'ol 
of this court to adjudicate upon the equitable 
rights of all who have ever been before it 
It is said that those interested delayed in 
making application to call on the ti-ustee to 
account. But he was a trustee, who could 
not, therefore, complain of laches. And, be- 
sides, they had the right to presume that the 
trustee would protect their interests, acting 
under the sanction of the court. It may not 
be out of place to refer to the practical re- 
sult of the wrongful act of the trustee, though 
if on any other gi-ound it could stand, it 
might not be material. At the sale under 
the decree of the court of common pleas of 
White couuty, the entire road from New Al- 
bany to Michigan Oity, 288 miles, a property 
worth some millions, was pm-chased by seven 
persons, some of whom say they were acting 
for bondholders, for the sum of $100,000. If 
that purchase is unassailable, then these sev- 
en bondholders, or those they represent, ac- 
quired it absolutely, and any other creditor 
is without remedy. If they have allowed 
other bondholders, not connected with them, 
to convert their bonds into stock, that was 
a matter of favor and not of right. In April, 
18G9, the property was sold, and in Novem- 
ber of the same year the petitioner made his 
application to this com-t. It has been said 
that admitting the decree of the state court 
was rendered without reference to authority 
of this court, yet that a just result was 
reached. The answer is— even if that might 
change the aspect of the case— this coui-t can- 
not know that to be so. The data on which 
to arrive at a true result is not before it, and 
cannot be until it is made acquainted in a 
proper way with what the ti'ustee has done. 
It is a necessary conclusion from what has 
been said, that the petitioner is entitled to 
the equitable interposition of the com-t, to 
protect his rights under its decrees, and to 
demand an account from those who represent 
the former trustee. 

The thirty-eight miles of road from Michi- 
gan Oity to the east line of Illinois has been 
operated by the Jilichigan Central Raih-oad, 
a corporation of the state of Michigan, which 



constructed, it is said, at its own expense, 
that portion of the road, under a contract? 
made with the New Albany and Salem Rail- 
road Company in 1S51. No part of the earn- 
ings of that section has ever been accounted 
for to the defendant or to its successors. 
And though that line was not included in any 
of the mortgages, yet there can be no doubt 
that as the defendant is insolvent the credit- 
ors of the defendant may be entitled under 
certain circumstances to an account of the 
earnings, expenses and cost of the construc- 
tion of that part of the road; but as to tliat 
part no order will be made. 

Whether a receiver should be appointed, is 
a question often attended with difiieulty, and 
to answer it properly is one of the most em- 
barrassing duties a court of chancery has to 
perform. The diflicultj^ is increased by the 
peculiar situation of the property in' this 
case, claimed under a decree of a state court, 
but it would seem to follow, if the principles 
heretofore stated are sound, that this court 
has not lost control of the subject matter of 
the suit, and that the Interference of the state 
court in dealing with and disposing of prop- 
erty at the time within the jurisdiction of 
this court, was unauthorized. The only in- 
quu-y, therefore, is whether there is any ne- 
cessity for the appointment of a receiver 
while the court is settling the rights of the 
parties. The company is insolvent, the for- 
mer ti-ustee is dead, having made no reports 
to this eom-t of the manner in which he per- 
formed his trust; the present trustee, caused 
himself to be made a party to the litigation 
in the state court. After the death of "\^'il- 
liamson he sought to dismiss the proceedings 
in this court. The parties at present in pos- 
session of the road are acting in hostility to 
the decrees of this court, and the interests 
thereby adjudicated. It would appear to be 
impossible to give any relief to the petitioner 
and others in similar relations, unless the 
court Shan take control and possession of the 
property. 

The parties now in possession can hardly 
claim to be bona fide purchasei-s, without no- 
tice, for they and then- counsel had knowl- 
edge of what had oecm-red in this court. 
The road seems to have been operated by 
Williamson at first in the name of the de- 
fendant, and then as the Louisville, New Al- 
bany and Chicago Railway Co., and since the 
sale and organization under the decree of the 
state com-t the present possessors have called 
it the liOuisvUle, New Albany and Chicago 
Railway Company, keeping the name and 
business distinct in each case. 

Very possibly difficult questions may arise 
out of the sale under the decree of the state 
court, where the interests of thu-d parties 
may be affected, but it is to be hoped rights 
may be adjusted so as to give proper pro- 
tection to all who ought to have it 

It is claimed that those who are now in pos- 
session of the road have not been made par- 
ties to this proceeding, and have not been 
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impleaded so that they could answer. Due no- 
tice has been given of this motion to the trus- 
tee and to the superintendent of the present 
company, -which professes to represent those 
who purchased under the decree of the state 
court The application has been pending 
since November, 1869, The pui'chasers them- 
selves have filed an affidavit in court, and 
there can be no question but all parties have 
had ample opportunity to be heard. The 
motion of the petitioner has been fully and 
ably argued by the counsel on both sides, and 
the court has had all the assistance in the in- 
vestigation of the case which their zeal and 
ability could furnish. 

My Brother GRBSBLA.M did not hear the ar- 
gument at the present term, but the questions 
were, more or less, fully discussed before him 
at the November term last year, when the 
petitioner made his appUcation, and he has 
been consulted in the case, and concurs in 
this opinion. 

We think, therefore, a receiver should be 
appointed. 

NOTE, [from original report.] For the opin- 
ion of the court in this case, on motion for ap- 
pointment of a receiver, and construction of 
powers of the trustee, consult Williamson v. 
New Albany, etc., R. Co., [Case No. 17,753.] 

[After the appointment of the receiver in 
the principal cause, Charles E. Bill, the suc- 
cessor of the original trustee, filed a supplemen- 
tal bUl for the foreclosure of mortgages re- 
maining in force, the questions arisiug under 
which were subsequently appealed to the su- 
preme court, and determined in Shaw v. Bill, 
95 IT. S. 10.] 
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. Case Ho. 1,408. 

In re BILIilNG-. 

[3 Ben. 212; ^'2 N. B. E. 512, (Quarto, 161;) 
2 Am. Law T. Rep. Bankr. 87,] 

District Court, S. D. New York. April 23, 1869, 

CoNSTitucTiox op Statutes— Bankruptcy Act of 
1S67— Fifty Per Cent. Clause. 

1. A statute will not he construed as being 
retroactive, unless the intention that it shall be 
so appears on its face. 

[Cited in Brooke v. McCracken, Case No, 
1,932; Tinker v. Van Dyke, Id. 14,058. 
See, also, U. S. v, Heth, 3 Cranch, (7 TJ. S.) 
399; Prince v. U. S., Case No. 11,425; Har- 
vey V. Tyler, 2 Wall. (69 TJ. S.) 328; 
Schenck v. Peay, Case No. 12,450; Ellis 
V. Connecticut Mut. Life Ins. Co., 8 Fed. 
81; Warren Manuf'g Co. v. Aetna Ins. Co., 
Case No, 17,206.] 

2. When such intention appears, the statute 
will be allowed to act retroactively unless some 
vested right will he impaired, or some contract 
will be violated thereby. 

[Cited in Re Griffiths, Case No. 5,825.] 

3. The second clause of the 33d section of the 
bankruptcy act provided, that, "in all proceed- 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 2 Am. Law T. 
Rep. Bankr. 87, only contains the syllabus.] 
Sfed.cas. — ^25 



ings in bankruptcy commenced after one year 
from the time this act shall go into operation, 
no discharge shall be granted to a debtor whose 
assets do not pay fifty per centum of the claims 
against his estate, unless the assent in writing 
of a majority in number and value of his cred- 
itors who have proved their claims is filed 
in the case at or before the time of appli- 
cation for discharge." The year expired on 
June 1st, 1868. On July 27th, ISGS, an act 
was passed declaring that the second clause of 
the 33d section above mentioned "shall not ap- 
ply to the cases of proceedings in bankruptcy 
commenced prior to the first day of January, 
1869," &c., &c. 15 Stat, 227, [c. 258.] Held, 
that, the provisions of this latter act extended 
to proceedings in bankruptcy commenced be- 
tween June 1st, 1868, and July 27th, 1868, as 
well as to proceedings commenced on and after 
July 27th, 1868. 

[In bankruptcy. Application of William 
Billing, a bankrupt, for a discharge. Grant- 
ed.] 

Benedict & Boardman, for bankrupt 

BLATCHFORD, Disti'ict Judge. This is a 
case of voluntary bankruptcy. The petition 
was filed on the 8th of June, 1868. The pro- 
ceedings have progressed in due com'se and 
the petitioner has applied for a dischai-ge. 
His assets have not paid and will not pay 
fifty per centum of the claims against his es- 
tate, and the assent in writing of a majority 
in number and value of his ci-editors who 
have proved their claims has not been filed. 
On this state of facts, the question arises, 
whether he is entitled to a discharge. On 
the 8th of June, 1868, when his petition was 
filed, the period of one year from the time 
the bankruptcy act went into operation had 
expired. The expiration of that period 
brought into effect the provision of the sec- 
ond claTise of the 33d section of the act, [14 
Stat 533,] which is this: "In all proceed- 
ing in bankruptcy commenced after one 
year from the time this act shall go into 
operation, no discharge shall be gi-anted to a 
debtor whose assets do not pay fifty per 
centum of the claims against his estate, un- 
less the assent in wiiting of a majority in 
number and value of his creditors who have 
proved their claims is filed in the case at or 
before the time of application for discharge." 
By the 50th section of the act 3io proceeding 
under the act could be commenced until the 
1st day of Jime, 1867. The act, therefore, so 
far as tlie second clause of the 33d section is 
concerned, went into operation on the 1st 
day of June, 1867, and that clause took ef- 
fect in respect to all proceedings in bank- 
ruptcy commenced after the 1st day of June, 
1868. The filing of tlie petition in the pres- 
ent case, on the 8th of June, 1868, followed 
as it was by an order of adjudication, was, 
under section 38, the commencement of pro- 
ceedings in the case. Therefore, if the sec- 
ond clause of the 33d section had remained 
unaltered, it is manifest that no dischai'ge 
could be granted in this case. But, by the 
act of July 27, 1868, (15 Stat 227, [c. 258,]) it 
is declared that the provisions of the second 
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<;Iause of the 33d section of the bankruptcy 
act "shall not apply to the cases of proceed- 
ings in bankruptcy commenced prior to the 
first day of January, eighteen hundred and 
sixty-nine," and that "the time during wiiich 
tlio operation of the provisions of said clause 
is postponed shall be extended imtil said 
first day of Januarj-, eighteen hundred and 
sixty-nine," and that said clause is so 
amended as to read as follows: "In all pro- 
ceedings in banlvTuptcy commenced after the 
first day of January, eighteen himdred and 
sixty-nine, no discharge shall be gi'anted to a 
debtor whose assets shall not be equal to fifty 
per centum of the claims proved against his 
estate, upon which he shall be liable as the 
principal debtor, unless the assent in writ- 
ing of a majority in number and value of 
his creditors to whom he shall have become 
liable as principal debtor, and who shall 
have proved their claims, be filed in the ease 
at or before the time of the hearing of the 
application for discharge." 

The question which arises on this legisla- 
tion is, whether the act of July 27th, 1S6S, in 
saying that the provisions of the second 
clause of the 33d section of the original act 
should not apply to the cases of proceedings 
in banki'uptey commenced prior to the 1st of 
January, 1869, meant only proceedings which 
should be commenced after the 27th of July, 
1868, and prior to the 1st of January, 1869, 
or meant proceedings which had been com- 
menced before the 27th of July, 1868, as well 
as proceedings wliich should be commenced 
on and after that day; and whether the ex- 
tension of the time during which the opera- 
tion of the provisions of such second clause 
was postponed, was an extension to com- 
mence only on the 27th of July, 1868, or an 
extension to commence retroactively on the 
2d of Jime, 1868; and whether such second 
clause of the 33d section, in its amended 
form, is to be regarded as being in force only 
from the 27th of July, 1868. In other words, 
the question is, whether the provisions of the 
iict of July 27th, 1868, were wholly prospec- 
tive, or whether tliey were also retroactive, 
so as to prevent the coming into operation 
until after the 1st of January, 1869, of such 
second clause of the 33d section. 

The general rule is, that a statute will not 
be construed as being reti-oactive in its 
operation, unless the intention that it shall 
be so retroactive appears -on its face, and 
that, when such intention appears, the stat- 
ute will be allowed to operate retroactively 
unless some vested right will be impaired or 
some contract will be violated. It is the fair 
import of the legislation referred to, that 
icouiiress intended to give to all debtors in 
whose cases proceedings in bankruptcy had 
been commenced or should be commenced on 
or before the 1st of January, 1869, the privi- 
lege of obtaining a discharge without any re- 
striction as to the per centage which their 
assets should pay, or as to the procuring of 
the assent in writing of any of their cred- 



itors. The provisions for a discharge, in the 
act, are remedial and beneficent, and no rea- 
son can be assigned why eongx-ess should re- 
move such restriction in the cases of pro- 
ceedings commenced on and after the 27th 
of July, 1868, and not remove it in the cases 
of proceedings commenced before that day 
and after the 1st of June, 1868. There were 
in this district eighteen cases commenced 
after the 1st of June, 1868, and before the 
27th of July, 1868. On a view of aU the pro- 
visions of law, it must be held, that con- 
gress has expressly manifested its intention 
to make no discrimination against those 
cases. This question has been submitted to 
Mr. Justice NELSON and he concurs in the 
views here expressed. A dischai-ge will, 
therefore, be granted. 
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Case No. 1,409. 

BILLS V. NEW ORLEANS, ST. L. & 0. B. 
CO. 

[13 Blatchf. 227.]^ 

Circuit Court, S. D. New York. Jan. 6, 1876. 

Removal ov Causes — State Pkaotice — Wkits — 
Attachment. 

1. An action at law commenced in a state 
court by summons and complaint was removed 
into this court before issue joined. Before re- 
moval, an attachment had been issued in the 
suit, according to the law of the state, and a 
reference made to take the deposition of a wit- 
ness to be used on a motion in the suit. After 
removal, the defendant entered a rule in this 
court requiring the plaintifiE to declare, and the 
plaintiff entered a rule in this court requiring 
the defendant - to plead. The plaintiff now 
moved to set aside the first rule, and the defend- 
ant moved to set aside the second rule, and the 
plaintifE also moved for leave to proceed in the 
reference so made and pending, in accordance 
with the statute of New York: Held, that all 
three of the motions must be granted. 

[Cited in Rosenbach v. Dreyfuss, 1 Fed. 395; 
Bryant v. Leyland, 6 Fed. 127.] 

2. As a complaint had been put in in the state 
court, no further pleadin^c on the part of the 
plaintiff was necessary. Nor was there any oc- 
casion for the plaintifE to enter a rule to plead 
against the defendant, there being no such 
pi-aetiee in the state court. 

[Cited in Oscanyan v. Winchester Repeating 
Arms Co., Case No. 10,600.] 

3. The provisions of sections 646, 914, and 
915 of the Revised Statutes of the United 
States, and of sections 4 and 6 of the act of 
March 3, 1875, (18 Stat. 471, 472,) show an 
intention to secure in each state one method 
of procedure in all common law cases, and to 
attain that result by adopting, in general, the 
procedure of the state courts in the respective 
states. 

[Cited in Central Trust Co. v. South At- 
lantic & O. R. Co., 57 Fed. 10.] 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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4. The distinction between law and equity is 
preserved, both in substance and in procedure, 
and the provisions' of positive statutes of the 
United States are not invaded; but, in the 
absence of such provisions, the state practice 
prevails. 

[At law. Action by Orrin, A. Bills against 
the New Orleans, St Louis & Chicago Kail- 
road Company. Motions by both plaintiff 
*and defendant. Granted.] 

Lucius E. Chittenden, for plaintiff. 
Francis N. Bangs, for defendant. 

JOHNSON, Cu-euit Judge. This cause was 
commenced by summons and complaint in 
the supreme court of the state of New York. 
An attachment was obtained in the case ac- 
■cording to the law of the. state, and, in the 
■com'se of the proceedings to render the at- 
tachment effectual, a reference was made to 
Jlr. Edsall to take the affidavit or deposition 
■of one Kelly, to be used on a motion in the 
action. While this reference was pending, 
the action was removed, on the application 
of the defendant, to this court. The action 
wjvs founded upon a claim at law, as distin- 
guished fi;om equity, and had not reached an 
issue when it was removed, no answer hav- 
ing been put in. 

As a complaint had been put in in the state 
<;ourt, no further pleading on the part of the 
plaintiff was necessary, and there was, con- 
sequently, no occasion for entering a rule re- 
qmring him to declare. That rule, taken by 
the defendant, must be set aside. 

On .the same ground, there was no occasion 
for the plaintiff to enter a rule to plead 
xigainst the defendant; for, in that respect, 
also, the practice in the circuit court must 
be conformed to that in the state court, in 
obedience to section 914 of the Revised Stat- 
utes. That rule must, also, be set aside. 

The plaintiff further asks for an order of 
this com1; in respect to the attachment pro- 
ceedings and the reference ordered 'thereio, 
pending which the cause was removed to 
this court Several provisions of the stat- 
utes of the United States bear upon this ques- 
tion. In addition to the provisions of sec- 
tion 914 of the Revised Statutes, by which 
the practice, pleadings, and forms and modes 
of proceeding in the state com'ts, as they 
may exist from time to time, are adopted, to 
govern in the circuit and disti'ict courts, in 
civil causes other than equity and admiralty, 
the next section (915) contains a distinct rule 
in respect to attachments. By that section, 
in common law causes, the plaintiff is entt- 
tied, in the circuit and district courts, to 
similar remedies, by attachment or other 
process against the property of the defend- 
ant, as were then provided (Jime, 1872, 17 
Stat 197, [§ 6,]) by the laws of the state hi 
which those courts were held, for the com'ts 
thereof. It was fm*ther provided, that, from 
time to time, (in the future,) the circuit and 
district courts might, by general rules', adopt 
such state laws as might be in force in the 



states where they should be held, in respect 
to attachments and other process against the 
property of defendants. But it was provid- 
ed that similar preliminary affidavits or 
proofs, and similar secmity to that required 
by the state laws, should be furnished by the 
party. 

In addition to these provisions, which re- 
late to attachments sued out in the United 
States courts, there are. special provisions as 
to attachments procm-ed in the state courts 
in causes afterwards removed into the cu*- 
cuit com-ts of the United States. Thus, sec- 
tion 646 of the Revised Statutes provides, 
that "any attachment of the goods or es- 
tate of the defendant, by the original process, 
shall hold the same to answer the final judg- 
ment, in the same manner as, <bj the laws 
of such state, they would have been held to 
answer final judgment had it been rendered 
by the eomt in which the suit was com- 
menced." This section, the construction of 
the latter part of which is rendered difficult 
by the substitution of the word "state," 
probably, for "United States," is followed, 
in the act of March 3, 1875, (18 Stat 471, § 
4,) by the provision, "that, when any suit 
shall be removed from a state court to a cir- 
cuit court of the United States, any attach- 
ment or sequestration of the goods or estate 
of the defendant had in such suit in the 
state court, shaU hold the goods or estate so 
attached or sequestered, to answer the final 
judgment or decree, in the same manner as, 
by law, they would have been held to an- 
swer final judgment or decree, had it been 
rendered by the com*t in which such suit 
was commenced, * * * and aU injimc- 
tions, orders, and other proceedings, had in 
such suit, prior to its removal, shall remain 
in full force and effect until dissolved or 
modified by the court to which such suit 
shall be removed." Section 6 of the same- 
act likewise provides, that the circuit coiu-t 
shall, in all suits removed irader the provis- 
ions of that act, proceed therein as if the suit 
had been originally commenced in the dr- 
cuit court, and the same proceedings had 
been taken in such suit, in said circuit court, 
as shall have been had therein in such state 
court, prior to its removal. Taking all these 
provisions together, I tiunk it plain, that it 
is the intention of the law making power, as 
disclosed by the direction for conformity, in 
respect to attachments in original suits, to 
the laws of the states, by the dh-ection to 
proceed in removed suits as if they had been 
originally begun in the eu'cuit court, and as 
if what had been done in the state com't had 
taken place in the drcuit com-t, and by the 
other provisions which have been referred 
to, to secure, in each state, one method of 
procedure in all common law cases, and to 
attain that result by adopting in general the 
procedure of the state courts in the respec- 
tive states. If this view is not allowed to 
govern, then I faU to see how the dear indi- 
cations of the legislative will in respect to 
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attachments are to be carried out. If it docs 
govern, then the practice and procedure of 
this court is as well defined as that of the 
state coui't, and can be applied in. practice by 
the body of the profession, -o'hieh has been 
bred up in the state practice as it now ex- 
ists, and is, to a great degree, ignorant of 
that practice which preceded it. Of course, 
the distinction between law and equity is 
preserved, both in substance and in proce- 
dure, and the provisions of positive statutes 
of the United States are not invaded; but, 
in the absence of such provisions, the state 
practice prevails. 

Entertaining these views, I am of opinion 
that the plaintiff is entitled to proceed in the 
reference pending when the cause was re- 
moved, in accordance witli the laws of New 
Yorli in that behalf; and that the order asked 
for in that respect should be granted. 
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Case Wo. 1,410. 

BILSON v. MANUFACTURERS' INS. CO. 

[Brunner, Col. Cas. 290;^ 7 Am. Law Reg, 
661; 3 Phila. 547; 16 Leg. Int. 228.] 

Circuit Court, E. D. Pennsylvania. July 9, 

1859. 

Insurance— Assignment of Poliot. 

XJnder a clause in a fire insurance policy that 
the liability of the insurers should cease upon 
assignment of the policy without their consent, 
held, that an assignment to a mortgagee from 
whom the insurers subsequently received the 
premium for a renewal was by such act ratified 
by them; but a subsequent conveyance of the 
fee by the mortgagor to the mortgagee would 
avoid the policy. A transfer to the mortgagee 
as collateral security, with the assent bf the 
insurers, would not convert the contract into 
a new one on his interest. 

[At law. Action by Bilson against the 
Manufacturers' Insurance Company on a 
policy of insurance. Verdict for plaintiff. 
Defendant moves for new trial, which was 
gi'anted.] 

Before GRIER, Circuit Justice, and 
OADWALADER, Disti-ict Judge. 

OADWALADER, Disti-ict Judge. The de- 
fendants insured tlie plaintiff in fifteen liun- 
dred dollars against loss by fii"e, on a build- 
ing in Baltimore, for one year fi'om thi 14 th 
of iUarch, 1856. The policy provided that 
the defendants' liability should cease in case 
of a total or partial assignment of the policy, 
without their consent in writing indorsed up- 
on it; and also declared that the policy 
shordd become void in case of any transfer, 
or termination of the interest of the insm-ed 
(meaning interest in the building or subject 
of insm-ance),either by sale or otherwise. It 
contained a provision that the risk not being 

^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



changed, the insurance might be continued 
for such further time as might be agreed up- 
on; the premium for the renewal being 
paid, and its payment indorsed, or a receipt 
for it given. The plaintiff, on tlie 12th of 
September, 1856, subscribed, on the back ot 
the policy, an assignment of all his title and 
interest in it, to William Conine. This 
party's interest was under a mortgage of 
the premises insm-ed, executed by the plain- 
tiff, to secure the pas'ment of a debt greater 
in amount than the sum insui*ed. This as- 
signment was made by filling up, in a fair 
hand, and subscribing, a blank form printed 
in large type. Conine and th.e plaintiff re- 
sided in Baltimore, where the defendants had 
a resident agent, through whom the above- 
mentioned insurance and the renewal m< u- 
tioned below were effected. On the 14th of 
March, 1857, the defendants rene^vod the 
insurance for another year. Their agent's 
receipt for the premium for this renewal 
was indorsed upon the policy directly under 
the above-mentioned assignment. This as- 
signment was in such visual juxtaposition 
that the agent could not have failed to see 
the whole of it, when he subscribed the re- 
ceipt, without an exti'aordinary want of 
attention to what was before him for in- 
spection. It was proved that Conine bad 
paid this premium for the renewal of the 
insm'ance; and there seemed to be no reason 
to doubt that he was the person for whose 
benefit the iusm-ance was intended by the 
parties in Baltimore to continue in force. 
After this renewal the plaintiff, by a deed, 
of which the existence was not made known 
to the defendants, for a pecuniary consider- 
ation in addition to the mortgage debt, con- 
veyed the equity of redemption of the premi- 
ses insm-ed to the mortgagee, Conine, ab- 
solutely in fee. After the plaintiff's interest 
bad been thus entirely divested, the build- 
ing was, before the end of the second year, 
consumed by fire. The loss thus incurred 
was of an amount greater than the sum in- 
sured. 

The defendants at the trial objected to the 
plaintiff's recovery, on the gi-ound that his 
assignment of the policy to Conine having 
been made without the written consent re- 
quired by the policy had annulled the in- 
sm-ance. On this point the court instructed 
the jm-y that the evidence would justify 
them in finding that the defendants' agent, 
when he renewed the insm-ance, was awara 
of the existence and contents of the assign- 
ment, which was then, in effect, exhibited to 
him, adding, that if the jury should so find, 
the act of renewal included, sufliciently, the 
consent required by the policy. The jury 
found a verdict for the plaintiff. The com-t 
is of opinion that, upon the point on which 
the insti'uction was given the verdict was 
right, and that the Instruction, as to this 
point, was not erroneous. 

But the court is also of opinion that this 
is not the point on which the decision of the- 
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case properly depends. Tlie question of in- 
terest in the insurance as distinguished from 
that of interest in the subject of insurance 
was alone considered at the trial. The diffi- 
culty in sustaining the verdict arises from 
the fact that the conveyance of the equity 
of redemptioh by the plaintiff to Conine 
changed entirely the interest on the subject 
•of insurance. As the previous mortgage debt 
had in amount exceeded the sum insured, 
■Conine's acceptance of this conveyance might, 
possibly, not have modified substantially his 
interest in the insmranee, as it would have 
been retained by him if the defendants had 
approved of the conveyance. But be this as 
it may, the conveyance converted his inter- 
est in the subject of insm-ance from that of 
a mere secmity for a debt into an absolute, 
exclusive ownership; and at the same time 
determined entirely the plaintiff's interest 
in the subject. Though attention may not 
have been particularly directed at the trial 
to the effect of'tiiis change of interest, the 
defendants, if it entirely discharged them 
from liability, ought not to be deprived of 
the benefit of it on a motion for a new trial. 

Another point which has been taken on 
behalf of the defendants is, that though an 
action of assumpsit, at the suit of Conine, 
had been sustainable upon the act of renewal 
as a contract with him, the present action of 
assumpsit by the party ori^nally insured, 
who, on the renewal was neither tiie prom- 
isee nor the party to whom the loss was to 
be paid, cannot be sustained. K the decision 
in Tillou v. Kingston Mut Ins. Co., 1 Seld. 
£5 N. Y.] 406, were law, there could, upon 
the facts of the present case, have been a 
recovery in an action at the suit of Conine. 
That case was adjudged by the com't of ap- 
peals of New York in 1S51. Three partners, 
owning a mUl, In which they conducted their 
joint business, held a pohcy of insurance on 
it against fire, which, like the policy now in 
question, contained a provision that it should 
become void if the property insured was 
alienated by sale, or otherwise. The policy 
was assigned by the parties insm-ed, with the 
assent of the insurers, to secure a mortgage 
on the miE for a deb£ of less amount than 
the sum insm*ed. One of the partners insur- 
■ed, on afterwards retiring from the business, 
conveyed his interest in. the mill to the other 
two owners. It was destroyed subsequentiy 
by fire. Two points were decided: the first, 
that this conveyance by one partner to the 
others had, except as to the mortgage, an- 
nulled the insurance; the second, that the 
mortgagee was, nevertheless, to the amount 
of the mortgage debt, entitied to the benefit 
of the insm-ance. 

The decision of the first point, that, where 
pai'tners are insured, an assignment by one 
of them to the others annuls the contract of 
insm'ance as between them and the insurer, 
has been questioned in a subsequent extraju- 
dicial dictum of the same court 3 Smith, 
£17 N. y.] 412. But the decision on this point 



has been followed in a direct adjudication by 
the supreme court of Pennsylvania, in the 
recent case of Finley v. Lycoming County 
Mut Ins. Co., [30 Pa. -St 311.] In this case 
the court said: "That a sale by one partner 
to the other is within the prohibition, cannot 
be doubted. There is no exception in its 
favor in the instrument; and the terms used 
give no reason to imply any." These terms 
were the.same as in the New York case. The 
partner who, without the consent of the in- 
surer, conveys his interest in the subject of 
insm-ance to his co-partners gives them, from 
thenceforth, an exdiisive dominion and con- 
ti'ol where he had, previously, the right of 
participating in any conti'ol or dominion 
that could have been exercised. He thereby 
ceases to be a protector of the property in- 
sm'cd against fire from fraud, or from any 
other cause for which the personal identity of 
a party insured can be material to an in- 
surer. The decision on this point, therpfore, 
appears to have been founded in sound legal 
reason. 

On the second point the decision was 
founded on the assumed reason that xhe ap- 
proval by the insm-ers of the assignment of 
the policy to the mortgagee had constituted 
a distinct and independent conti-act by them, 
with him, entitling him to the benefit of the 
insurance, in such a manner that his intei-- 
est was not liable to be affected by sul)se- 
quent acts or omissions of the party oHgi- 
nally insured. On tiiis point the decision l.as 
been overruled by the court of appeals of 
New York in the recent cases of Grosvenor 
V. Atiantic Fire Ins. Co., 3 Smith, [17 N. Y.] 
391, and Buffalo Steam-Engine Works v. Sun 
Mut Ins. Co., Id. 401, 414. As the law of 
New York is now settied, the assignment 
of a policy of insurance against fire to a 
mortgagee, with the assent of the insurer, 
merely gives to the mortgagee the right of 
requiring that the amount insiu:ed shaU, to 
the extent of the mortgaged debt, be paid to 
'him whenever it would afterwards have been 
recoverable by the mortgagor if no such as- 
signment had been made. The appro v.'il' of 
the assignment by the insurer does not con- 
vert his former contract of insm:ance into a 
new one for the independent insurance of 
the mortgagee. Unless the mortgagor could 
have recovered, if no assignment had been 
made, there can be no recovery of rlie insur- 
ance by or for the mortgagee. Therefore, a 
subsequent alienation of the equity of re- 
demption by the mortgagor, made before any 
loss by fire, without the consent or approval 
of the insm'er, annuls the insurance as to 
both mortgagor and mortgagee. 

The cases reported in 7 Casey, [31 Pa. St] 
430, 8 Cush. 133, 136, 137, and 10 Cush. 352, 
353, show that a like doctrine on the subject 
prevails in Pennsylvania and in Massachu- 
setts. In [Carpenter v. Providence Washing- 
ton Ins. Go.,] 16 Pet [41 U. 'S.] 501, t02, 
Judge Story, in delivering the opinion of the 
supreme court, said that if "a mortgagor j.ro- 
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cures a policy on the property against fire, 
and he aften\'ards assigns the policy to the 
mortgagee with the consent of the underwrit- 
ers (if that is required by the contract to 
give it validity) as collatei-al secmitj', tliat 
assignment operates solely as an oqtiitahle 
transfer of the policy, so as to enable the 
mortgagee to recover the amount due in case 
of loss. But it does not displace the interest 
of the mortgagor in the premises insured. 
On the contrary, the insurance is still his in- 
surance, and on his property', and for his ac- 
count. And so essential is this that if the 
mortgagor should transfer the property to a 
third person, without the consent of the un- 
derwriters, so as to divest all his interest 
therein, and then a loss should occur, no re- 
covery can be had therefor against the un- 
derwritei-s, because the assured has ceased to 
have any interest therein, and the purchaser 
has no right or interest in the policy." 

Consequently, if in the present ease the 
conveyance which divested the plaintilf's in- 
terest had been to another person than the 
mortgagee, the insurance would, from the 
date of such conveyance, have been to all 
intents and purposes at an end. The author- 
ities define so clearly the rule of decision, 
and the principle from which it is dediiced, 
that we would not be at liberty to consider 
the convenience or expediency of the i-ule, 
or to inquire into probabilities of justice, or 
injustice, in the result of its ordinary appli- 
cation. The comparative magnitudes of the 
mortgage debt, and the sum insured, cannot 
afEeet the question of the application of the 
rule. Nor can its application be affected by 
the circumstance that the person to whom 
the absolute conveyance in fee has been 
made was the same party to 'whom the pol- 
icy had been previously assigned with the 
assent of the insurers. If the question de- 
pends upon the change of interest, not the 
insurance, but in the subject of insurance, 
these distinctions cannot be attended with 
any material difference. We have seen that 
the approval by the defendants of the as- 
signment of the policy to Conine, thougli a 
recognition of him as the substitute of the 
plaintiff to receive the payment of a loss, had 
not been a dispensation with any former con- 
dition of the contract as to a change in the 
ownership of the subject of insurance. In 
two of the cases which have been cited the 
transfer by a partner to his co-partners of • 
his interest in an insurance of property of 
then- film had introduced no new person as 
a partj' insured. The doubt in those cases 
did not arise from the identity of the person, 
but from the identity of the character of the 
interest which, by the transfer, had been 
changed as to the remaining partners in pro- 
portion, but not in Idnd, though it had been 
absolutely determined as to the retiring 
partner. 

In the present case, not only was the plain- 
tiff's interest, and with it his protective do- 
minion and control, forever determined by 



the conveyance in question, but this domin- 
ion and conti'ol were irrevocably vested in 
Conine, by whom they could not previously 
have been exercised, and the character of 
whose interest was thus entirely changed. 
His pei-sonal identity as mortgagee was, 
therefore, so far as the reason of the rale is 
concerned, immaterial. The case thus ap- 
pears to be completely covered by the au- 
thorities. They show that there could not 
be a reco'S'ery of the insurance in an action 
at the suit of either Conine or the present 
plaintiff. The verdict must, therefore, be 
set aside, and a new ti'ial ordered. 

GRIBR, Cu'cuit Justice. I fidly concur 
with my Brother CADWALADER in all his 
views as above expressed. 
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In re BINFOIID. 

[3 Hughes, 295;^ 17 N. B. K. 353.] 

District Court, E. D. Virginia. April 3, 1878.= 

COXDlTIO>fAI/ S.-VLE — VaLID StIPULATIOXS — POS- 

SESSiox or Goods — Pkescmptiox — Fixtitkes. 

1. Wliere a sale of goods is made on condition 
that the title of the vendor is not to pass until 
the pureha'se-money shall be paid, and the goods 
are delivered to the vendee: Hchl, that such a 
stipulation is valid; and, if all taint of fraud 
is disposed, a subsale of the goods by the ven- 
dee, before payment in full to the vendor, will 
not affect the title of the original vendor. 

[See Blackwell v. Wallcer, 5 Fed. 419.] 

2. The possession of goods does not of itself 
carry along with the property in them, nor of 
itself indemnify the real owner of them. 

3. In "Virginia the possession of the fixtures 
and outfit of a tobacco manufactory does not 
create the presumption that the title to them is 
in the person using them. 

[In bankruptcy. John J. Binford excepts 
to the report of the register of the liens and 
their priorities binding on the estate of 
Charles T. Binford, a bankrupt The ex- 
ceptions were sustained-] 

HUGHES, District Judge. This is a con- 
tention between John J. Binford, of Rich- 
mond, and Dohan, Carroll & Co., of New 
York, as to which shall be paid in full their 
claim against John H. Greanor out of the 
proceeds of the sale of certain property of 
the bankrupt [upon which the two parties 
claim liens.]^ 

I think the facts of the case are as fol- 
lows: It seems that certain tobacco-manu- 
facturing fixtm'es and property were sold by 
Cook & Laughton, auctioneers, at aiiction, in 
Richmond, on March 11th, 1873. They were 



* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

- [Reversed by the circuit court in Case No. 
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paid for by John J. Binford in cash; tlie 
whole price of the goods purchased amount- 
ing to five thousand two hundred and thirty- 
nine dollars and sixty-four cents. In maldng 
up that sum, Binford used a note of John H. 
Greanor for one thousand three hundred and 
sixty dollars, given him by Greanor for the 
purpose. Binford had this note discounted 
on his own credit, as a means of making up 
the amount of cash pui-chase-money due for 
the goods. There was immediately after- 
wards another transaction in respect to this 
specific property. Greanor and his son-in- 
law, Charles T. Binford (who was the son 
of John J. Binford), were tobacco manu- 
facturers. I believe the evidence shows that 
at that time Charles T, Binford was in the 
employment of Greanor. At all events, it 
is very plain that John J. Binford's pm-chase 
of the property in question was made as a 
means >of aiding his son Charles in business. 
These being the social relations subsisting 
between the three men, John J. BUiford and 
John H. Greanor, immediately after Bin- 
ford's pm'chase of the property, made an 
agreement with each other that Greanor 
should take charge of the property, and use 
it for the purpose of carrying on the business 
of a tobacco manufactmrer; that he should 
pay John J. Binford for the property the 
price which it had cost at auction; and that 
John J. Binford should continue to be the 
owner of the property imtil Greanor should 
^.omplete, by payments made fi:om time to 
time, the reimbursement to Binford of the 
pm-chase-money. Greanor was to pay as 
rent for the property a rate equal to eight 
per cent, of the amount due to Binford, 
This understanding may have been had, and 
probably was had, before the time of the 
auction sale. At all events, Greanor, who 
understood what ought to be the value of 
the several articles sold, did the bidding at 
the sale; Binford, not being a tobacco man- 
ufacturer, not himself making the bids. The 
accoimt of the auctioneers was made out 
against Binford; and the purchase-money 
was paid by him. Greanor thereupon went 
into the btisiness of manufacturing tobacco, 
using the outfit which had thus been sup- 
pUed by John J. Binford. 

I will here remark that it is quite custom- 
ary in Richmond, and other Virginia cities 
and towns, for tobacco fixtm*es and other 
property vised. In the tobacco manufactm-e to 
be used by manufacturers who are not them- 
selves owners of such outfits; and that the 
possession of such property by manufac- 
turers does not and is not taken to imply 
ownership; and that the using of such prop- 
erty by persons not ownhig it does not raise 
a presumption of fraudulent intent As ap- 
pears in this case, these outfits are quite 
costly; and it is not for the interest of ti-ade, 
and it is not the policy of the law, to require 
the 0T\Tiership of such propert^^ to attend the 
possession, and to identify the real owner. 

Greanor went on with the business of man- 



ufactm-ing tobacco- in Eichmond, with tlie 
use of this property, from jNIarch, 1S73, to 
February 11th, 1876. Dvuring that interval 
of time he made payments to John J. Bin- 
ford, at different dates down to November 
20th, 1875, of such sums as left the balance 
then due at the amount of one thousand five 
hundred and fifty-eight dollars and seventy- 
two cents. No bill of sale or T\Titing had 
ever passed from Binford to Greanor in re- 
gard to this transaction; no paper of any 
sort was put on public record; and now the 
amount due to Binford is about one thou- 
sand seven hundred and tliirty-one dollars 
and thu-ty-one cents. On the 11th of Feb- 
ruary, 1876, Greanor, having occasion to set- 
tle an old debt due to, and to borrow addi- 
tional money from, the firm of Dohan, Oar- 
roll & Co., of New York, made a deed of 
trust, by which he conveyed tlje property 
which had been procured for him by Binford 
as has been described, and some other prop- 
erty, in his tobacco factory, to a trustee in 
trust to secure the payment of fifty-five hun- 
dred dollars to the New York firm. No 
mention was made at the time to Dohan, 
Carroll & Co. of the title of John J. Binford; 
and no mention of this deed was made to 
John J. Binford, who remained ignorant of 
its existence until the following April. On 
the 15th of April, 1876, Greanor made a sale 
and deed of assignment, by which he con- 
veyed to his son-in-law, Charles T. Binford, 
all the property which he had previously 
transferred by deed of trust for the benefit 
of Dohan, Carroll & Co. The consideration 
of this transfer to Charles T. Binford was 
the latter's undertalung to pay off debts of 
Greanor to the amount of eight tliousand 
eight hundred and five dollars and thirteen 
cents, as shown by a schedule attached to 
the deed of assignment, in which schedule it 
appears that five thousand dollars was then 
due to Dohan, CaiToU & Co., and one thou- 
sand five hundred dollars due to John J. 
Binford. Greanor's deed of assignment to 
Charles T. Binford made mention of the deed 
of trust which had been executed in Febru- 
ary preceding for the benefit of Dohan, Cai-- 
roU & Co.; and of the fact that the claim 
of John J. Buiford was "secm-ed by title re- 
tained to nearly the whole of said property 
except the engine and boiler;" that is to 
say, the property used by Greanor in his 
tobacco factory, and embraced in the terms 
of the deed of ti'ust. 

After this assignment, Charles T. Binford 
went on with the business of nianufaetiu-ing 
tobacco until his bankruptcy, which occurred 
on the 8th November, 1877. At an early 
stage of the banki-uptcy, the property which 
is the subject-matter in which the present 
contention originated was sold by consent, 
under an order of this court, and the proceeds 
of sale not being sufficient to pay off in full 
the two claims of John J, Binford, and of 
Dohan, Carroll & Co., the question now to 
be determined is, which is entitled first to 
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be paid? it appearing from the register's re- 
port that one thousand seven hundred and 
thii'ty-one dollars and thirty-one cents is the 
amount due to Binford; and four thousand 
fom- hundred and seventy-tliree dollars and 
ninety-six cents the amount due to Dohan, 
Carroll & Co.; while the fund applicable to 
these two claims only amounts to five thou- 
sand three hundred and eighty-three dollars 
and two cents. 

The real question is as to the title and 
ownership of the property on the 11th Feb- 
ruary-, 1ST6, when Greanor made his deed 
of ti-ust in favor of Dohan, Carroll & Co. 
Was it Greanor's property, and had he power 
to make title to it in prejudice of the right 
of John J. Binford to be paid what was due 
him xmder the agreement which had been 
made between himself and Greanor in 
March, 1S73? I can see no taint of fraud in 
the transaction of jMai'ch, 1ST3. Indeed the 
ehai'acter of the parties is such as to forbid 
the sm-mise of any intentional fraud. .The 
transaction was a natui'al one, growing spon- 
taneoiisly out of their personal relations to 
each other. There is no featm'e in it which 
suggests the imputation that it was intended 
to delay, defraud, or hinder creditors in their 
rights. From motives of afCection which do 
him honor, Mr. Binford had bought the prop- 
erty constituting the outfit of a tobacco manu- 
factory, and paid for it. He had bought it, 
not for his own use, tobacco manufacturing 
not being his business, but for Greanor, with 
Avhom his son was associated in that busi- 
ness. Both Greanor and his son were with- 
out capital, and probably without credit; a 
thing not xmusual with tobacco manufactur- 
ers, Avhose ti-ade is subject to great vicis- 
situdes. He therefore gave Greanor the use 
of this outfit for his business, in a manner 
to show that he did not desire to make profit 
on his ti*aiisaction; but only sought, while 
putting Greanor on his feet in business, to 
incur no loss by his act. The requirements 
of Davis V. Tm-ner, 4 Grat. 422, and of Cm-d 
V. Miller, 7 Grat. 187, are fully satisfied by 
the evidence taken in the case. 

I see nothing illegal in the contract or 
agreement which J. J. Binford made with 
Greanor. The property was his by pm'chase. 
It was competent for him to lend or hire it 
to Greanor. It was competent for him {and 
not unusual in like cases in Virginia) to hire 
Greanor this outfit for manufacturing tobac- 
co, upon the terms which were in fact agreed 
between them. By that agreement the title 
to the property was not to pass from Bin- 
ford to Greanor until Greanor should have 
fully paid for it. And, if it was competent 
for the two men to stipulate that until the 
whole pm'chase-price was paid the title 
should remain in Binford, then the title re- 
ma'inea in Binford until the last cent was 
paid. The authorities are conclusive on the 
right of a vendor to stipulate for a retention 
of title, after sun-ender of possession, until 
the performance of conditions agreed upon 



as precedent to the passing of the title. 
The last I. have observed is that of Fos- 
dick V. Schall, 99 XJ. S. 235. The first case 
I know of in which this principle was laid 
down was that of Mires v. Solebay, 2 Slod. 
R. 243. There the title had been resei-ved 
after the delivery of a flock of sheep until 
the vendee should at a certain day pay the 
pm-chase-price. The vendoi' made a second 
sale befoi'e payment, and tlie sale was held 
to be good against the first vendee. That 
was a stronger case for tlie defendant than 
the one at the bar, because it was the pei-son 
in Binford's place whose sale was held to 
be valid, and not the person in Greanor's 
place. 

Benjamin, in his work on Sales, treating 
of sales of personal property, says: "Sec. 
320. Third rule.— To these may be added, 
where the buyer is by the contract bound to 
do anything as a condition eitlier precedent 
or concm-rent, on which the passing of the 
property depends, the property will not pass 
until the condition be fulfilled, even though 
the goods have been actually delivered into 
the possession of the buyer Where there is a 
condition precedent attached to a conti-act 
of sale and delivery, the property does not 
vest in the pm*chaser on delivery, nor until 
he performs the condition or the seller waives 
it, and the right continues in the vendor 
even against creditors and subsequent pm:- 
ehasers of the vendee. 2 Kent, Comm., (12tb 
Ed.) p. 497, note 1, and numeroTis cases there 
cited; 27 Mo. 45; 7 Blatchf. 548, [Bauen- 
dahl V. Horr, Case No. 1,113;] 2 Pick. 512; 2 
HiU, (N. Y.) 32G; 4 Hill, (N. Y.) 449; IS K. 
Y, 552; 114 Mass. 376; 3 Thomp. & C. 380, 
64i. Where these goods are sold at a fixed 
price, to be paid on a certain day, and de- 
hveiy is made upon an agreement, express 
or implied, that until the price is paid the 
title is to reftiain in the vendor, payment is 
a condition precedent, and, until perform- 
ance, the property is not vested in the pm-- 
ehaser. 7 Gray, 155, 158; 4 Vt 558; 25 
Mich. 48; 8 Gray, 158; IS Vt. 182; 9 N. 
H. 298; 15 Gray, 225; 24 Vt 55; 12 N. H. 
298; 4 Cush. 195; 22 Vt 203; 11 N. H. 230; 
1 Kice, 121; 45 Vt 118; 12 Ired. 268; 98 
Mass. 149, 150; 38 Vt 448; 103 Mass. 522; 
8 Vt. 151. And such agreement is valid, 
though the goods were not in existence so 
as to be a subject of bargain and sale when 
the agreement was made. If, when delivered, 
they were delivered under the agi'eement. 
31.4 Mass. 376. The vendor in such cases 
maj' reclaim the goods, where the price has 
not been paid, even from one who has pur- 
chased them or taken a mortgage of them 
from this vendee in good faith and without 
notice. 98 Mass. 149; 3 Gray, 545; 40 N. Y. 
314; 114 Mass. 376; 5 Gray. 306; 45 N. Y, 
499; 109 Mass. 376; 8 Gray, 241; 79 Pa. St. 
488; 15 Kan. 600; 49 Me. 219; 46 lU. 319; 
25 Mich. 48; 45 Vt 4, IS, 118, 122. Good 
faith does not aid the pm-chasers in such 
cases, because their vendors, having no title 
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to the property, could convey none. - Sucli" 
IJiu'cbasers hold the same legal condition as 
do bona fide purchasers of stolen goods. 8 
Gray, 159, 160." 

In Connecticut, where, as throughout New 
England, the law of sales has been most dili- 
gently studied, in the case of Forbes v. 
Marsh, 15 Conn. 384, Williams, O. J., used 
the following language: "In this class of 
-cases the vendee comes into possession of 
property which was known to belong to an- 
other man. Whether, therefore, the vendee 
had borrowed it, or hired it, or pturchased it, 
becomes a matter of inquiry, and ought to 
"be ascertained by him who proposes to trust 
his property upon the faith of this appear- 
ance; for the law offers its protecting shield 
to those who attempt to protect themselves. 
Accordingly, we find that all these cases of 
conditional sales, made bona fide, have been 
held good against attaching creditors, as well 
£LS between the parties. In the cases above 
■cited from New York and Massachusetts, 
Sti-ong V. Taylor, 2 Hill, 326; Hussey v. 
Thornton, 4 Mass. 405; and Barrett v. 
Pritchard, 2 Pick. 512, the claim was made 
by creditors. So, too, in the cases of Vin- 
-cent V. Cornell, 13 Pick. 294; Fairbank v. 
Phelps, 22 Pick. 535; and Patten v. Smith, 
-5 Conn. 201, the same principle was recog- 
nized, though the cases may have been deter- 
mined on other points." 

Nor is the law thus laid down contrary to 
good morals or public policy. I conclude, 
therefore, on the strength of these authori- 
ties, that the title in the property which 
Binford purchased on the 11th of March, 
1873, and then delivered to Greanor, was 
■still in Binford when Greanor made his deed 
in favor of Dohan, Carroll & Co., on the 11th 
■of February, 1S76. 

And the next question is, whether that 
deed could have the effect of defeating John 
J. Binford's title in the property, which by 
his agreement with Greanor was not to ter- 
minate until after ■ all the purchase-price, 
which had been agreed to be paid by Greanor, 
Lad been paid. As to the legal title, the 
property was still Binford's on the 11th of 
February, 1876. Did or could Greanor's deed 
of that date have the effect of conveying the 
property, in prejudice of Binford's title? 1 
think nbt, for veiT plain reasons. It is an 
-elementary principle of law that "nemo dat 
quod non habet." The title to this property 
was not in Greanor, and he could not con- 
vey a title which was not in him. The find- 
-er of lost property cannot, by sale and deliv- 
ery, pass away the title of the owner who 
lost it. The thief who has stolen property 
■cannot, by sale and delivery, convey it to a 
person who buys it from him and pays him 
^fuH value. There is no principle more cleai*- 
ly settled in the law of all coimtries than 
the principle that the mere possession of 
personal property does not confer title. In 
England an exception to the general rule in 
regard to markets overt and the city of Lon- 
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don prevails; but these exceptions are not 
allowed in this country. The rule of caveat 
emptor holds imiversally with us in regard to 
personal property. In the interest of com- 
merce, certain forms of choses in action, 
"payable to bearer," are held to pass by 
mere delivery; but I know of no instance in 
which specific property, not owned by the 
person in possession, has been held to have 
been validly sold and transferred by him in 
prejudice of the real owner. 

There have been a few cases in the Eng- 
lish courts, in which it has been intimated 
that sales by persons holding property not 
their own, where these persons have held 
and passed the mimiments of title to tlie 
property (such as biUs of lading), might per- 
chance be good, but there are no definite, 
authoritative decisions establishing even 
these exceptional cases. The cases leaning 
most strongly in favor of such an exception 
are those of Boyson v. Coles, 6 Maule & S. 
14; McGregor v. Thwaites, 3 Barn. & O. 24; 
and Williams v. Barton, 3 Bing. 139. In 
the last-named case, which was one where 
strong equities existed in favor of the pur- 
chasers from a person who had possession 
of and had sold personal property not really 
his own (it was a case in the English court 
of exchequer chamber), Llr. Chief Justice 
Best said: "Had I authority to alter the law, 
.as the mode of carrying on commerce has 
altered, I would say that, when the owner 
of property conceals himself, whoever can 
prove a good title under the person whom 
the concealed owner permits to hold it, 
should retain that property against the own- 
er. But this is not the law of England. 

Possession is not proof of property 

The exception in our law (of sales in market 
overt by persons having property in posses- 
sion) proves that if a person acquires pos- 
session of property in any mode other than 
in market overt he cannot keep it against 
the owner." 

It is only where the title to property is evi- 
denced by -muniments of title, and these in- 
struments are left by the owner in the hands 
of the person in possession, and that person 
is enabled, by these muniments of title, to 
hold himself out as the owner of the prop- 
erty, that there can even be a question 
whether that person can, by sale, pass title 
to a bona fide pm'Chaser. A pawnee cannot, 
as a general rule, have a better title than the 
pawner, or a vendee than a vendor; and it 
is only where the owner of goods has lent 
himself to accredit the title of another per- 
son, by placing in his power those symbols 
of property which usually accompany and evi- 
dence the title, and has thus enabled him to 
hold himself out as owner and purchaser of 
them, that even a question can arise whether 
one, other than the owner of goods, can sell 
the title of them. .A case of this sort was 
that of Boyson v. Coles, in 6 Maule •& S. 24; 
and it was there held that, in spite of the 
equities shown in the case, the vendee of 
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property took only sucli title as the vendor 
held, and was bound by the i-ule, caveat 
emptor, and could not pass the real owner's 
title to the property. In Dyer v. Pearson, 
3 Bam. & G. 42, Ch. J. Abbott said: "The 
gfeneral mle of the law of England is, that 
a man who has no authority to sell cannot, 
by making a sale, transfer the property to 
another. There is one exception to that 
rule, viz.: the case of sale in market overt. 
. . . Now, this being the rule of law, I 
ought (it was on a motion for a new trial) 
either to have told the jury, that even if 
there was an unsuspicious piu-chase by the 
defendants, yet as Smith had no authority 
to sell, they should find their verdict for the 
plaintiff; or I should have left it to the jxn-y 
to say whether the plaintiffs had, by their 
own conduct, enabled Smith to hold himself 
forth to the world as having not the posses- 
sion only, but the property; for, if the real 
owner of goods suffer another to have pos- 
session of his property, and of those docu- 
ments which are the indicia of property, 
then, perhaps, a sale by such a person would 
bind the true owner. That would be the 
most favorable way of putting the case for 
the defendant; and that question, if it arises 
upon the evidence, ought to have been sub- 
mitted to the jury. It is unnecessary to 
consider what would be the effect of the evi- 
dence upon that question." But the word 
"perhaps," used by the learned judge, shows 
that it is still a question whether possession 
of the property and of the documentary 
muniments of title, and the holding himself 
out as the owner, enables the holder to pass 
a title. 

In the light of the decisions which I have 
noticed, I do not think there can be a doubt 
of the law on this subject. The title of Bin- 
ford in the property in question still existed 
on the 11th of February, 1876. It was not 
in Greanor; and, therefore, Greanor's sale ot 
the property was, in fact, only a sale of his 
interest in the property. It was a sale 
which was subject to the title of Binford; 
and I will therefore make a decree directing 
that the report of the register be confirmed, 
subject to the exceptions made to it by John 
J. Binford, which are sustained. 

[Reversed by circuit court in the following 
case, Case No. 1,411a.] 



Case ISTo. 1,411a. 

In re BINFORD. 

[3 Hughes, 304.] » 

Circuit Court, B. D. Virginia. 1879.= 

CoNiuTioNAi. Sale — Rights of Seller — Bosa 

Pll>E POECHASERS — BURDEX OF PkOOF — LaCUES. 

[1. An express agreement between a seller 
and a buyer that a sale should be conditional 

^ pRepoi-ted by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
^ [Reversing Case No. 1,411.] 



must be proved by the seller, in order to claim 
title to the property sold, as against creditors 
or subsequent bona fide purchasers of the 
buyer.] 

[2. A seller who silently allowed the property 
sold to be subjected to a deed of trust, to be 
conveyed by the buyer, and finally to be sold 
for the benefit of creditors of the subsequent 
buyer, is estopped by his laches to claim title 
to the property on the ground that the sale was 
conditional.] 

[Appeal from the district coui't of the Unit- 
ed States for the eastern district of Vu-ginia. 

[In bankruptcy. John J. Binford excepted 
to the report of the register of the liens and 
their priorities binding on the estate of 
Charles T. Binford, a bankrupt Exceptions 
sustained. Case No. 1,411. Revea-sed on ap- 
peal.] 

BOND, Circuit Judge. This is a dispute 
between John J. Binford, of Richmond, and 
Dohan, Carroll & Co., of New York, as to 
which of the parties has the prior right t(v 
have its claim against John H. Greanor paid 
in full out of the proceeds of the sale of cer- 
tain property of the banlcrupt Dohan, Gar- 
roll & Co. claim under ai deed of trust made^ 
by Greanor for their benefit, dated 11th Feb- 
ruary, 1876; and J. J. Binford under a lien 
for unpaid purchase-money, or on the ground 
that the sale of March, 1873, by J. J. Binford 
to Greanor was a conditional sale. 

The facts of the case, briefly stated, seem 
to me to be as follows: On the 11th of 
March, 1873, J. J. Binford bought at auction 
certain tobacco-manufacturing fixtiii'es, pay- 
ing for them the sum of five thousand two- 
hundred and thirty-nine dollars and sixty- 
four cents, partly in cash and partly by a 
note for one thousand three hundred and 
sixty dollars, given him by Greanor for the 
purpose. Immediately afterward possession 
of these fixtures w^as given to Greanor by J. 
J. Binford, no biU of sale or other written 
document passing between them; but it is 
alleged by Binford, it being agreed that the 
transaction should be a conditional s.ile, and 
that title to the fixtures should not pass .to 
Greanor until all the purchase-money should 
be paid. The books of the parties show that 
from time to time Greanor did pay large 
sums of money to Binford in settlement of 
this account, amounting altogether to aboiit 
fom--fifths of the debt, with Interest. On the 
11th of February, 1876, Greanor, being in 
need of a f m-ther advance of money, to carry 
on the business of manufacturing tobacco, 
upon which he had entered with the fixtures 
obtained from Binford, applied to Dohan, 
CaiToU & Co., his correspondents in New 
York. To secure this new loan and his 
previous indebtedness, Greanor gave a deed 
of trast to Dohan, Can'oll & Co. of his prop- 
erty in these fixtures, under which deed they 
now claim. Some time after this Greanor 
transferred all his property in said fixtures 
to Charles Binford, by an insti-ument which 
recited the deed of tinist given to Dohan, Car- 
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foil & Co., and certain otlier debts, and which 
expr&ssly made the transfer subject to said 
debts. . Shortly after C. Binford became 
bankiTipt and the property "was sold. 

Such being the facts, bx-iefly stated, let us 
examine the grounds on which each party 
claims the precedence. First, as to the "lien 
for unpaid purchase-money" ^ claimed by Bin- 
ford. Possession is indispensable to the ex- 
istence of a lien, and an abandonment of the 
custody of the property over which the right 
extends divests the lien. Iii such a case the 
vendor is deemed to surrender the secmlty 
he has upon the goods, and to trust to the 
personal responsibility of the vendee. 3 Pars. 
Oont 243, 244, cases there cited. There is no 
better settled rule of law than this, and the 
reason of it is most obvious. For were it 
not so thex'e would be no safety in any pur- 
chase of personal 'property. It would require 
as long and as anxious, as well as a. far more 
difficult search into the title of the vendor of 
a horse, as is reauii-ed into the title to a 
house. For the pm'chasesr would have to as- 
sm-e himself that each owner had paid in 
f uU the piurchase-money to the previous owner 
ever since the animal was foaled in order 
to avoid some one taking possession under a 
"lien for unpaid purchase-money." 

It is alleged, however, that the transaction 
by which the fixtures passed to Greanor from 
J. J. Binford, was a conditional sale, and that 
the title to them was not to pass to Greanor 
until all the pm-chase-money was paid. It is 
perfectly competent for two pai'ties to make 
such an agreement, and between the vendor 
and vendee it is unquestionably good, the 
vendee taking no iitie imtil the whole of the 
purchase-money is paid. How it affects the 
ights of bona fide subvendees, for a valuable 
consideration and without notice, or of at- 
tachment creditors, is another and more dif- 
ficult question, upon which the authorities are 
divided. It seems, however, to be settied 
that there must be an. express agreement to 
that effect, and that the burden of proof is 
upon the vendor who claims against cred- 
itors of the vendee; moreover, it being in the 
nature of a secret agi-eement,. it is not looked 
upon with favor and must be sti'ictiy proved. 
Leighton v. Stevens, 19 Me. 154; Haggarty v. 
Palmer, 6 Johns. Ch. 437; Keeler v. Field, 1 
Paige, 315; Smith v. Lynes, 1 Sdd. [5 N. Y.] 
41. Moreover the vendor must be guUty of 
no laches in permitting the subsale, for if he 
be he is estopped to deny the titie of his ven- 
dee. Benj. Sales, 580, 581; cases cited. 

Now applying these rules, it seems to me 
that there is no sufficient proof of an express 
agreement made at the time of the sale, nor 
do the subsequent acts of the parties tend to 
show that there was any such express agree- 
ment between them. And, moreover, if there 

' No claim of lien was asserted in the district 
court, and in the language quoted, if quoted 
porrectly, the word "lien" must have been inad- 
vertently used; the question was simply one of 
title, not of lien. 
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were such proof the vendor" (Binford) has 
been guilty of such laches as to estop him 
from claiming the benefit of it. For if there 
was such an agreement as claimed, yet the 
vendor silentiy allowed the vendee, first, to 
make a deed of trust of the property, then to 
convey it, and finally allowed it to be sold for 
the benefit of tiie creditors of the subvendee. 
Can he now come forward and say that in 
point of fact the titie had always remained 
in himself? To quote the words of Tindal, 
C. J-, in a simUar case: "He, the vendor, is 
estopped by his own admissions, for unless 
this amount to an estoppel the word may as 
well be blotted from the law," 

Binford then can claim no priority over oth- 
er unsecm-ed creditors, and the report of Reg- 
ister Atkins should, I think, have been con- 
firmed, and an order will be passed accord- 
ingly reversing that of the district com-t 



Case Wo. 1,412. 

BINFORD V. The "STRGESTA. 

[1 Quart. Law J. (1856,) 153.] 

District Court, E. D, Virginia. 

Carrieks of Goods — Notice to Coxsigxee — Duf 

DlMGEXCE. 

1. It seems that apart from any agreement 
between a common can-ier and the consignee of 
goods entrusted to his care, the strict rule of 
the common law with respect to the liability 
of other carriers, is not applicable to steamers- 
and railroads that have a regular time of ar- 
rival and departure. 

2. When the question of diligence arises at all 
in the case of a carrier, he is bound, like other 
bailees for hire, warehousemen or wharfingers,, 
to the exercise of due diligence only. 

[See note at end of case.] 

pn admiralty. Libel by Binford, Mayo & 
Blair against the steamer Vir^nia, belonging 
to the Union Steamship Company, for injury 
to goods shipped. Decree for respondents.] 

Gregory & Steger, for Ubellants. 
Crump & Day, for defendants. 

HALYBURTON, District Judge. In this 
case the Ubellants allege that certain goods 
were shipped on board the steamer Virginia 
at Philadelphia, to be carried thereon to Rich- 
mond, and there delivered, to the libellants 
in good order and condition, and that said 
goods were not so delivered, but were in a 
damaged state, for which compensation is- 
claimed. To prove the delivery of the goods 
at Philadelphia, a bill of lading is offered as. 
evidence, which purports to be signed by J. 
Cummings. The respondents do not admit 
the delivery of the goods or the authenticity 
of the signature of Cummmgs, or his author- 
ity to sign a bill of lading for the Union 
Steamship Company, which they say can 
only be proved by an instrmnent under seal, 
in which way, only, it is alleged the agent of 
a corporation can be appointed. There is 
no evidence in the cause that we have seen. 
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to prove that the Union Steamship Company 
is a corporation; but if that fact had been 
shewn, it would not afEeet the case. We 
thinlj it sufficiently shewn that the goods 
were delivered as alleg:ed in the libel, that J. 
Oummings signed the bill of lading, and that 
he was duly authorized to do so. It is now 
■quite settled in this eountr}', that a corpora- 
tion may appoint an agent by vote, and also 
that an agency may be implied in the case of 
a corporation as in other cases. The deal- 
ings of the agent of the company in reference 
to these goods in Richmond after their ar- 
rival, together wltJi the circumstances, are 
sufficient to satisfy us that Oummings had 
authority to sign the bill, and if this were not 
so, they amount to such a recognition of his 
acts by the company as would bind them by 
implication. 

It was also proved that the goods were not 
delivered to the libellants in good order and 
<iondition, according to the contract, but were 
wet and damaged by a freshet in James 
river, whilst they were under a shed belong- 
ing to the company, or at least were in cus- 
tody. This brings us to the inquiry whether 
the goods were delivered to Binford, Mayo & 
Blair at Richmond, according to their prom- 
ise contained in the bill of lading or not. It 
seeras to be settled law in this country, that 
where the carriage is by land, the carrier is 
bound to deliver the goods to the owner per- 
sonally, or to his agent at his residence or 
place of business, but if the carriage be in 
foreign or probably in om- own ships and 
vessels, as they must stop at the wharf, it is 
sufficient if notice be given of the arrival of 
such vessels at the wharf, and delivery be 
made there on request. These general rules, 
however, may all be modified and controlled 
by the usage of particular places, as is shewn 
by numerous decisions in relation to this 
point, from the earliest to the latest, both 
EngUsh and American. See Golden v. Man- 
ning, 2 W. Bl. 916; Garside v. Proprietors of 
"Trent & M. Nav. Co., 4 Term R. 581; Hyde 
V. Same, 5 Term R. 389; Bom-ne v, Gatlifee, 
42 E. G. L. 337; Gibson v. Culver, 17 Wend. 
^05; Thomas v. Boston & P. R. Corp., 10 
Mete. [Mass.] 472. 

In the case of Gibson v. Culver, cited with 
4ipprobation by Judge Story, it' was decided 
in conformity with the general principle laid 
down in the cases above cited and in other 
cases, that notice might be rendered unneces- 
sary by imiform, continued and well known 
usage to that effect; and in the case in 10 
Mete. [Mass.] the court decided that "proprie- 
tors of a railroad, who transport goods on 
their road and deposit them in their ware- 
liouse, without charge, until the owner or 
consignee has a reasonable time to take them 
Away, are not liable as common carriers for 
the loss of goods from the warehouse, but 
are liable as depositaries only for want of 
ordinary care." Hubbard, Justice, pronoun- 
cing the opinion of the supreme court of 
Massachusetts in that case, said: "From the 



very nature and peculiar construction of the 
road, the proprietors cannot deliver merchan- 
dize at the warehouse of the owner, when 
situated off the line of the road as a common 
waggoner can do. To make such a delivei-y, 
a distinct species of transportation would be 
required, and would be the subject of a 
distinct contract. They can deliver it only at 
the terminus of the road, or at the given de- 
pot where goods can be safely unloaded and 
put in a place of safety. After such delivery 
at a depot the carriage is completed. But 
owing to the great amount of goods trans- 
ported, and belonging to so many different 
persons, and in consequence of the different 
hOTU's of arrival, by night as well as by day, 
it becomes equally convenient and necessaiy, 
both for the proprietors of the road and the 
owners of the goods, that they should be 
unloaded, and deposited in a safe place, pro- 
tected from the weather and from exposure 
to thieves and pilferers. And where such 
suitable wai-ehouses are provided, and the 
goods, which are not called for on their arriv- 
al at the places of destination, are unloaded 
and separated from the goods of other per- 
sons, and stored safely in such warehouses 
or depots, the duty of tiie proprietors as com- 
mon carriers is, in oiu* judgment, terminated. 
They have done all they agreed to do; they 
have received the goods, have transported 
them safely to the place of delivery, and, the 
consignee not being ready to receive them, 
have imladed them and put them in a safe 
and proper place for the consignee to take 
them away, and he can take them at any 
reasonable time. The liability as common 
cai-riers being ended, the proprietors are by 
force of law depositaries of the goods, and 
are bound to reasonable diligence in the cus- 
tody of them, and consequently are only lia- 
ble to the owners in case of a want of 
ordinary care." From the principle adopted 
in this case, which seems to have been elab- 
orately argued and maturely considered, 
and to be sustained both by reason and au- 
thority, we are not disposed to dissent, so 
far at least as it is applicable to the case be- 
fore the court. That the same person may 
be at the same time both a caiTier and a 
warehouseman, and that his responsibility 
and liability as carrier may be terminated by 
a delivery of the goods into his own ware- 
house, without any special agreement to that 
effect, and by force of usage, is clear from 
many authorities, particularly the cases of 
Garside v. Proprietors of Trent «& M. Nav. 
Co., ah-eady mentioned, and Allan v. Gripper, 
2 Cromp. & J. 218. Whether such liability 
be terminated or not in any particular case 
may depend, in the absence of any express 
agreement, upon what may reasonably be 
supposed to have been the understanding of 
the parties, to be inferred from usage and 
other circumstances. 

Steamboats and railroad ears have fixed 
periods of arrival and departm-e, and cannot, 
therefore, wait to give notice before delivery 
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of the caxgo and this is known to those who 
employ them beforehancl.^ The convenience 
and the interest of the public, and especially 
of the merchants, are greatly promoted by 
regulai-ity and dispatch in these matters. 
There would he much more inconvenience, 
not only to proprietors of steamboats and 
railroads, but to the public, in. requiring 
them to give notice to the owners of all mer- 
chandize on board, than in requiring the 
owners to talie notice of the arrival of the 
boat or car, provided that the proprietors of 
the boats and cars are required to take prop- 
er care of the goods for a reasonable time 
after delivery; and if, in addition to those 
considerations, there be a uniform, continued, 
and well laiown custom for boats to begin 
to unlade immediately after their arrival, 
without giving any notice, and if the owners 
or consignees be not present to receive their 
goods, to deposit them in a warehouse or 
some secure place to be safely kept until they 
shall be demanded, we can see no sufficient 
reason why, in the absence of express words 
to the contrary, the com-t should not regard 
it as the understanding of the parties to a 
bill of lading that the goods shall be so de- 
livered and deposited, and the risk of the 
caiTier in that capacity be ended, he being 
bound as a warehouseman to take care of 
them for a reasonable time thereafter. Such 
a construction of the agreement would seem 
at least to be proper in all cases where the 
owners of goods might and would have re- 
ceived them, if they had made a demand for 
them. 

There seems, too, good ground for main- 
taining that, apart from any supposed agree- 
ment, the strict i*ule of the common law 
with respect to the liability of other carriers 
is not applicable to that class of whom we 
axe speaking. The rule was established for 
the protection and convenience of the public, 
and should not be extended to cases very 
different from those it was meant to em- 
brace, and where its effect would be the very 
reverse of what was intended. "Gessante ra- 
tione cessat et ipsa lex." If the proprietors 
of steamboats and railroad cars were held in 
all eases to the strict responsibility of or- 
dinaiy earners imtil notice could be given to 
the consignees of goods, and what might be 
regarded as a reasonable time _ afterwards 
allowed to take the goods away', the incon- 
venience and the loss arising from the delays 
which would thereby be occasioned, and the 
increased cost of transportation, would be 
veiy much greater, we believe, than are like- 
ly to result from the rule of law, as we here 
suppose it to be. 

In the case before the court, it appeared 
from the evidence, that the usage was uni- 
form, and had been so for years, for steam- 
ers to unload as soon as it was convenient 
to them after they were moored at the 

^ In this case the steamer arrived after the 
usual time. 
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wharf, and without giving notice to the own- 
ers or consignees of the goods, to deposit 
them under a shed where they were protect- 
ed from bad weather and by a guard from 
thieves, when the owners or consignees, or 
some agent authorized, or supposed to be au- 
thorized by them, were not present to de- 
mand them. It was usual to deliver goods 
to any licensed drayman or teamster who 
might be ready to take them, but this was 
done for the benefit of the consignees, and 
by what seems to have been regarded as 
implied authority from them. These carriers 
were regarded as the agents of the con- 
signees, paid by them, and made responsible 
by them for any damage done to the goods 
while in their custody, and not as agents for 
the steamboat or railroad companies. In this 
case we regard the delivery of the goods, so 
far as the steamboat company were concern- 
ed as carriers, as having been complete when 
they were placed under the shed. The ti-ans- 
it was at an end, and the company were 
botmd no longer to take care of the goods as 
carriers, but as warehousemen, or other de- 
positaries. 

They ai-e, of course, answerable for or- 
dinary negligence, but the bm*then of prov- 
ing that is on the libellants; and, accord- 
ing to the case of Muddle v. Stride, 38 E. C. 
L. 163, if it be left doubtful, by evidence, 
whether thei*e was negligence or not, the 
libellants must fail. This was an action at 
law against carriers by water for damage to 
goods, and the lord chief justice. In deliver- 
ing the opinion of the court, said to the jmy: 
"If, on the whole, in your opinion it is left 
in doubt what the cause of the damage was, 
then the defendants will be entitled to your 
verdict, because you are to see clearly that 
they were guilty of negligence, before you 
can find your verdict against them." * 

If that opinion of the chief justice be cor- 
rect, there can be no doubt what the deci- 
sion of the court ought to be in this case, 
because, certainly, if we look at the whole 
evidence, a clear case of negligence does not 



^In this case the evidence for the plaintiff 
was that the packages damaged were put on 
board in good order. The vessel met with rough 
weather, and on her arrival off the port of Do- 
ver (her point of destination) the captain was 
signalled that it would be dangerous to enter, 
and in consequence went to Margate and re- 
mained there. The goods were afterwards sent 
on hoard another vessel from Margate to Do- 
ver, and upon being opened were found dam- 
aged. The declaration alleged that the defend- 
ants had not used due care, and the defendants 
pleaded not guilty. It was upon this state of 
the pleading that Lord Denman gave his charge. 
But the ease, even if it can be cited as au- 
tliority for the opinion expressed, seems to have 
been misreported, because the verdict of the 
jury under the instruction, and upon the evi- 
dence detailed, was for the plaintiff in the 
amount of damages claimed by him, and the 
verdict stood; and if we take the opinion of the 
court as it was expressed, and the judgment 
upon the verdict of the juiy, they inevitably 
conflict. But give the authority its full weight, 
and we say it is utterly in conflict with the com- 
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appear. But without putting tlie case upon 
this gi-oxind, we think the defendants have 
shewn that ordinary and reasonable care 
was used to preserve the goods. The place 
in which the goods were deposited was as 
safe as that in which goods delivered by 
other steamers are usually put. There was 
no reason, at the time, for supposing they 
A^'ere in any danger from a flood. 

There was nothing, so far as is disclosed 
l)y the testimony in this cause, to have de- 
terred a very prudent man from allowing 
his goods to have been placed there. The in- 
undation was unusual and entirely unexpect- 
ed, and, when it came, reasonable and ear- 
nest efforts appear to have been made to pro- 
tect them. The court is therefore of opin- 
ion that the owners of the steamer are not 
liable for the damage sustained in this case. 

The chief witness to prove the degree of 
diligence used was the agent of the owners 
of the steamer, but he was called by the 
libellants, and there is nothing in the case 
to discredit his testimonj'. If, in another 
case, the evidence should be different upon 
the point of diligence, the decision of the 
com-t might of com-se be different. If, how- 
ever, we are wrong in our opinion about the 
law of delivers'', or as to the proper construc- 
tion of the contract, and the goods, after hav- 
ing been landed, were still in the possession 
of the company as carriers, we should still 
think, upon another ground, that the owners 
of the steamer were not liable in this case. 
Carriers have never been held responsible 
for what is called the act of God, which, 
according to the interpretation of that 
phrase of law by Lord Mansfield in the case 
of Trent & M. Nav. Co. v. Wood, 26 E. C. 
L. 3G0, is natural necessity, (as winds and 
storms, which arise from natural causes,) 
and is distinct from inevitable accident. In- 
evitable accident may be the result of hu- 
man agency, and is then, of course, not the 
act of God; but inevitable accident produced 
by irresistible physical causes is the same 

mon law rule as to the liability of carriers as 
shown in the decisions in England and this 
country from the time of Coggs v. Barnard, 1 
Smith, Lead. Cas. (Lord Holt's opinion,) marg. 
p. 92, to the present day, both in England and 
this country. Gilbart v. Dale, 5 Adol. & E, 
543; Griffiths v. Lee, 1 Car. & F. 110; 1 Term 
R. 659; Stoix Cont. § 752b; Dusar v. Murga- 
troyd, [Case No. 4,199 ;J McArthm* v. Sears, 
21 "Wend. 190; Hyde v. Trent & M. Nav. Co., 
5 Term R. 389; Steamboat Co. v. Bason, Harp. 
264; Colt V. McMecken, 6 Johns. 160; Siordet 
V. Hall, 15 E. 0. L. 87; Boyle v. McLaughlin, 
4 Har. & J. 291; Campbell v. Morse, Harp. 
468; Sprowl v. Kellar, 4 Stew. &; P. 382; 
Turney v. Wilson. 7 xerg. 340; Friend v. 
Woods, 6 Grat. 189; 6 Whart. 505; Hill v. 
Humphreys, 5 Watts & S. 125. In all these au- 
thorities, and very numerous others we have at 
hand, the doctrine in Muddle v. Stride, if it 
can be supposed to be correctly reported, is 
overruled, and the common law liability of car- 
riers for hire laid down to be that they are 
liable for all losses except such as happen from 
inevitable accident, without the intervention of 
man, or from the act of God, of the public 
enemy, or the owner of the goods. 



thing with the act of God. "By inevitable 
accident," says Judge Story, "commonly 
called the act of God, is meant any accident 
produced by physical causes which are inev- 
itable,— such as a loss by lightning, storms, 
perils of the seas, by inundations and earth- 
quakes, or by sudden death or illness. Loss 
or damage caused by inundation is vei'y 
j commonly mentioned to illustrate the rule, 
j and 13 as apt an illustration as any." In the 
case before the com-t it is alleged by the li- 
I beUants, and shewn by the testimony, that 
■ the injury for which compensation is daim- 
I ed was done by a freshet in .Tames river. This 
was undoubtedly the direct and immediate 
cause of the mischief. But it is said in re- 
ply that the damage to the goods was occa- 
sioned by the flood and the culpable negli- 
gence of the carrier combined, and not by 
the flood alone. There may certainly be 
found a case or two like that of McArthur 
V. Sears, 21 AVend. 190, from which it may. 
perhaps, be inferred that the court was of 
opinion that carriers are responsible for loss 
produced by tempests, or inundations, or 
causes of like kind, when they have been 
guilty of the slightest imaginable degree of 
negligence, or have not used all possible pre- 
caution. We are of opinion, however, that 
wherever the question of diligence arises at 
all in the case of a carrier, he is boimd, like 
other bailees for hire, w^arehousemen, or 
wharfingers, for example, to the exercise of 
due diligence; tliat is to say, of ordinax'y 
diligence only. 

In most cases the carrier is also an insurer, 
and in such cases no degi'ee of diligence oi- 
care or precaution can exonerate him, and 
therefore no question about degrees of dili- 
gence can ever arise. But whenever it can 
be shewn that the direct and immediate 
cause of damage is the act of God, the car- 
rier, we think, is not responsible if he can 
show that he has used due and reasonable 
diligence; that is to say, Ln such a case, ordi- 
nary cai'e, or such care as the generality of 
mankind use in their own concerns. He is 
sm-ely not responsible because he may have 
failed to adopt some precaution which no 
man, not the most prudent and cautious of 
men, would ever have thought of; and if fo. 
if there be any neglect or want of caution for 
which he is not responsible, so that the com't 
is obliged to inquire into the degree or dili- 
gence he has exercised in a particuiar case, 
we know not what better rules can be ap- 
plied than those which are applicable to oth- 
er bailees for hire. Suppose, for instance, 
the ownei'S of the steamer, instead of erect- 
ing their shed where they did, had built a 
warehouse on the north side of Main sti-eet, 
some feet higher than any freshet has risen 
within the memory of men, and goods there 
deposited had been injm-ed by a rise in the 
river, can it be maintained that in such a 
case they would have been liable for tlie 
loss? Or suppose they had erected a ware- 
house entu-ely of wood, altogether beyond the 
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reach of the water, and it had been destroy- 
-ed, and the goods in it, by lightning, would 
they have been held liable because, if the 
bouse had been built of some less combusti- 
ble material, of h-on or of brick for example, 
it would not have been consumed, and the 
goods would have been safe? And, if the 
carrier would not have been liable in the 
xBases put, it is shewn that there may be cases 
where they would not be liable, though they 
might not have taken the highest possible 
-degree of care, or even that degree which 
some men of exti-eme caution might possibly 
have used. The reason of the strict rule of 
the common law with regard to carriers 
which was, as is stated by Lord Holt in the 
great leading case of Coggs v. Bernard, 2 Ld. 
Ilaym. 909, to prevent fraud and collusion 
which could not be proved, is wholly inap- 
plicable to cases lil^e those above supposed. 
"Where once it is clearly proved that the loss 
or damage was the direct result of a storm 
or earthquake or inundation, there is an end 
to all possibility of collusion or of fraud in 
the matter; and if the earner can then shew 
that he has exercised due diligence, we Imow 
not why he should not be exonerated as well 
ns a warehouseman or other bailee for hire. 

Amies v. Stevens, 1 Strange, 128, was a 
case in which the plaintiff put goods on board 
the defendant's hoy, who was a common car- 
rier. Coming tlirough a- bridge the hoy sunk 
by a sudden gust of wind, and the goods were 
spoiled. The defendant was held not an- 
swerable, the damage being occasioned by 
the act of God. "For," it was said by the 
court, "though the defendant ought not to 
have ventured to shoot the bridge if the gen- 
eral bent of the weather had been tempes- 
tuous, yet this, being only a sudden gust of 
wind, had entirely differed the case." From 
which I infer that the court thought the car- 
rier bound to exert ordinary prudence, and 
guard agauist all probable accidents, but not 
to provide against mere possibiUties. The 
case of Colt v. McMecken, 6 Johns. 160, was 
just the reverse of Amies v. Stevens. In 
Colt V. McJIecken, a vessel ran ashore in 
consequence of a sudden failure of the wind, 
and she afterwards sunk, in consequence of 
which the goods of the plaintiffs were lost 
or damaged by the water. The jury found 
a verdict for the defendants, and a new tiial 
was moved for upon two grounds: 1st, for 
a misdirection to the jui-y in stating that the 
failure of the wind was the act of God; and 
2d, for that the verdict was against evidence 
on the point submitted to the jmy in relation 
to the negligence or carelessness of the mas- 
ter of the sloop after she sti-ucb. Spencer, 
Justice, delivering the opinion of the court, 
after remarking that the sudden cessation of 
the wind was the act of God, says, in refer- 
ence to the second point: "The master did 
everything which could reasonably have been 
expected of him to prevent the vessel from 
sinking; accordinglj^ my opinion is against a 
new triaL" Kent, Chief Justice, differed 



from the other judges, but only as to the fact 
of negligence. He concurred in the genei'al 
docti'ine that the failure of the wind was the 
act of God, but thought the carrier had been 
negligent. "He ought," says the chief jus- 
tice, "to have 'exercised more caution and 
guarded against such a probable event in 
that case as the want of wind to bring his 
vessel about." 

In Siordet v. Hall, 15 E. C, L. 87, it was de- 
cided that where damage was done to a cargo 
by water escaping through the pipe of a 
steam boiler in consequence of the pipe hav- 
ing been cracked by frost, the carrier was 
responsible, upon the groimd of negligence. 
Best, Chief Justice, said: "No one can doubt 
that this loss was occasioned by negligence. 
It is well known that frost will rend iron, 
and, if so, the master of a vessel cannot be 
justijSed in keeping water within his boUer 
in the middle of winter when frost may be 
expected. The jury found that this was neg- 
ligence, and I agree with their verdict" With 
reference to the case of Dale v. Hall, 1 Wils. 
281, in which it was held that a loss occasion- 
ed by a leak which was caused by rats gnaw- 
ing a hole in the bottom of the vessel was 
not to be deemed a loss by .inevitable cas- 
ualty. Sir William Jones remarks that "the 
true reason of that decision was that it was 
> at least ordinaiy negligence to let a rat do 
so much mischief in the vessel, and that the 
Rbman law has so decided in an analogous 
case." Though Sir William may have been 
mistaken as to the reason whidi influenced 
the court in that case, the remark shews 
what his own opinion was as to the degree 
of negligence for which a carrier is in such 
cases responsible. The case of Bowman v. 
Teall, 23 Wend. 306, appears to me to sustain 
the same doctrine. Judge Story also says 
that the freezing of a canal is the act of 
God, and may be an excuse unless the car- 
rier omits due diligence. The case of a canal 
freezing and tlie case of Siordet v. Hall, su- 
pra, seem to illustrate the mode and the ex- 
ception. The freezing of a canal is an act 
of God, unavoidable by human diligence. 
The freezing of water in a boiler so as to 
cause it to crack might have been avoided. 
In the case of Boyle v. McLaughlin, 4 Har. 
& J. 291, cited at the bar, and in Campbell 
V. Morse, Harp. (S. C.,) both of which bore 
a considerable analogy to the case before the 
com't, though the carrier was held liable in 
each case, it was on the ground of negli- 
gence. 

It being clear that in the case before the 
com-t the inimdation was the act of God, 
and it appeai'ing to the court from the evi- 
dence in the cause that it was not foreseen 
when the goods were placed under the shed, 
and could not have been foreseen, but was 
most sudden, unusual, and unexpected; that 
there was no want of due care and caution m 
placing the goods there, or of due dihgence in 
endeavoring afterwards to remove tliem, Uio 
court is of opinion that the damage was oc- 



BINFORD (Case No. 1,412) 



[8 Fed. Cas". page 400J 



casioned by the act of God, and the defend- 
ants not liable for that reason, 

XOTE, [from original report.] It is from this 
part of the opinion tliat we seriously dissent, 
and think we can show, upon authority conclu- 
sive at least in this country, and particularly 
so in Virginia, that the doctrine as laid down by 
the learned judge is not law. It appears, we 
think, from the very authorities he cites in his 
own support. In the case of Amies v. Stevens, 
[1 Strange, 128,] cited by the 5n<lge, it was de- 
cided tliat the act by which the loss was oc- 
casioned was an act of God, and that, therefore, 
the carrier was not liable; and we think the 
fair inference is, though it was considered the 
act of God, yet the carrier would have been 
held responsible if the slightest negligence had 
been sliewn. So. in Colt v. Mcilechen, [6 
•Johns. 160,] cited as above, where the vessel 
ran ashore in consequence of a sudden failure 
of the wind, and the goods were injured, the 
court was of opinion that this was an act of 
God, and relieved the earner of his liability; 
but even from this judgment Chancellor Kent 
dissented, being of opinion that the captain 
might have avoided the loss by tacking the ship 
before she was so near the shore as to run into 
it by the wind's sudden failure. So, in Sioi-det 
V. Hall, also cited by Judge H., where dam- 
age was done to a cargo by water escaping 
through the pipe of a steam boiler, in conse- 
quence of the pipe having been cracked by 
frost tlie carrier was held responsible, though 
the freezing was the act of God, yet the con- 
sequences might have been avoided by care. 
In the case of Dale v. Hall, [1 Wils. 281,] 
also, it was held that a loss occasioned by a 
leak which was caused by rats gnawing a hole 
in the bottom of a vessel was not to be deemed 
a loss by inevitable casualty. These are the 
only authorities^ which Judge Haliburton cites, 
and in our opinion, so far from supporting Mm, 
they are very strong the other way. 

The rule, so far as we have been able to gath- 
er it from a careful examination of the au- 
thorities, seems to be that the inevitable ac- 
cident (or the act of God, for in many of the 
authorities these are used as convertable terms) 
which will excuse a carrier from his liability 
as such must be such an accident as could not 
have been avoided by the exercise of any hu- 
man skill and foresight. For this proposition 
we have authority in almost every state in the 
Union where such a question would be likely to 
arise. For instance, in the case of McAi-thur v. 
Sears, 21 Wend. 190, cited with disapprobation 
by Judge H., it is explicitly decided by the su- 
preme court of Kew York that nothing will ex- 
cuse a carrier from liability except inevitable 
accident or acts of public enemies, and proof of 
the utmost care was inadmissible. In that case 
the captain stranded the vessel by mistaking a 
light, and it was shown that it was almost im- 
possible to avoid the mistake which caused the 
accident. We have already noticed the opin- 
ion of that distinguished jurist, Chancellor 
Kent, in the case of Colt v. McMechen, decided 
by the same court. In Boyle v. McLaughlin, 
4 Har. &, J. 291. An unexpected freshet in the 
river injured flour which the carrier had placed 
in a situation generally safe on the bank. It 
was held he was liable because he might have 
placed the flour in a situation where no such 
liability would have existed. So in Steamboat 
Co. V. Bason, Harp. 2G2, the supreme court of 
South Carolina decided, in a case where a 
steamboat was grounded, where grounding was 
inevitable, and the stern of the vessel sank, 
and bilge water injured the goods that, although 
great care was taken, possibly greater diligence 
might have been used. The same court, in the 
case of Campbell v. Morse, refen-ed to above, 
decided that in a ease where a waggoner, cross- 
ing a regular ford, was stalled, and, the creek 
rising rapidly, the goods were injured, the car- 



rier was held responsible because he might 
have avoided the accident. 

In the case of Sprowl v. Kellar, 4 Stew. & 
P. 382, it is said in the judgment of the court 
that the inevitable accident which excuses a 
carrier must be beyond the prevention and con- 
trol of human pmdence. So, in the case of 
Turney v. Wilson, 7 Yerg. 340, it is decided 
that a carrier is liable for all losses that could 
have been prevented by any human skill and 
foresight. In the case of Eagle v. White, 6 
Whart. 505, the defendants, who were common 
carriers on the railroad from Philadelphia to 
Columbia, undertook to carry certain boxes of 
goods belonging to the plaintiffs from Philadel- 
phia to Columbia. The cars arrived at the lat- 
ter place about sun-down on a Saturday evening, 
and by direction of the plaintiff were put on a 
sideling. The plaintiffs declined receiving the 
goods on that evening, on the ground that it 
was too late, whereupon the agent of the de- 
fendant left the cars on the sideling, taking with 
him the keys of the cars, and promised to return 
on Monday morning. The car remained in iliis 
situation until Monday morning, when they 
were opened by the plaintiff by means of a key 
which fitted the lock; and on examination it 
was discovered that one of the boxes had been 
opened, and the contents taken away. Held, 
that the defendants were liable to the plaintiff" 
for the value of the goods lost. The defendants 
were held liable as common carriers. Rogers, 
J., delivering the opinion of the court, said: 
"A common carrier is in the nature of an in- 
surer, and is answerable for accidents and 
thefts, and even for a loss by robbery. He is 
liable for all losses which do not fall within the 
excepted cases of the act of God or inevitable 
accident, without the intervention of man and 
public enemies. This, as Chancellor Kent i*e- 
marks in his Commentaries, has been settled law 
for ages; and the rule is intended as a guard 
against fraud and collusion, and is founded on 
the broad principles of public policy and con- 
venience. It is a principle of extraordinary re- 
sponsibility, which has stood the test of expe- 
rience, and which we are unwilling to see frit- 
tered away further than has been already done 
in those cases' where carriers have been, as I 
think, unwisely permitted to limit their own re- 
sponsibility." In Dusar v. Murgatroyd, [Case 
No. 4,199,] Judge Washington decided that the 
owner of a vessel was answerable for the care- 
lessness or unskilfuUness of his master, and 
that by the common law nothing could excuse 
a carrier but the act of God, of the public 
enemy, or of the party complaining. 
. In Virginia, in as full and explicit a manner 
as in any other state in the Union, the common 
law doctrine of the liability of carriers is de- 
cided in our courts in Murphy v. Staton, 3 
illunf. 239- There, the court of appeals de- 
cided that "a common carrier is liable for all 
accidents to goods entrusted to him for trans- 
poration except such as arise from the act 
of God, the public enemy, or owner of the 
goods," and that, in order to excuse a carrier 
from his liability as such, "it is not enough for 
him to prove (the goods being carried by water) 
that the navigation is attended with so much 
danger, that a loss may happen, notwithstand- 
ing the utmost endeavors of the waterman and 
crew to prevent it, that the person conducting 
the boat possesses competent skill, has used due 
diligence, and provided hands of sufficient 
strength and experience to assist him." The 
onus lies on him to exempt himself from lia- 
bility. So, in the case of Friend v. Woods, 6 
Grat. 189, the court of appeals sanctions the 
doctrine laid down in Murphy v. Staton, that 
the common law liability of carriers is the law 
of Virginia, and Judge Daniel, delivering the 
unanimous opinion of the court, says: "By the 
common law a carrier is treated as an insurer 
against all damage to or loss of goods intrusted 
to him for ti-ansportation, except such as may 
arise from the act of God, the public enemies^ 
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or the act of the owner of the goods;" and, 
further: "The case (JMurphy v. Staton) may be 
regarded as settling that the liabilities of com- 
mon carriers upon our navigable streams are 
fixed by the common law rule, and that losses 
arising' from the ordinary dangers of naviga- 
tion, however great and however carefully 
guarded against, do not fall within the excep- 
tion." This case came up on an exception to 
the instx-uction of the court below "that if the 
jury believed from the evidence that the boat 
was stranded by running upon a bar previously 
formed in the ordinary channel of the river, 
but that the existence of the bar might by hu- 
man foresight and diligence have been ascer- 
tained and avoided, although those in charge 
were ignorant of its existence at the time the 
boat ran upon it, the defendants were liable 
for the loss," This instruction the court of ap- 
peals unanimously affirmed, and in the opin- 
ion cites with approbation the decision in Mc- 
Arthur v. Sears, the case to which Judge H. 
also refers, and which he overrules. We think 
these cases show that, so- far from there having 
been any modification of the common law doc- 
trine of the liability of carriers, that liability, 
in most of the states of the Union, has been 
upheld in its broadest extent, and that the rule 
laid down in the decision of Friend v. Woods 
and iJiIcArthur v. Sears, that a carrier is an- 
swerable for injury to goods in his charge,, 
wherever that injury might have been ascer- 
tained and avoided by human foresight and dili- 
gence, or by the use of all possible precaution, 
is the rule of law upon the subject in this 
countiy. We have been the more particular in 
our consideration of these authorities because 
we think that the adoption of the modified rliles 
laid down in this opinion would generally place 
the mercantile community in the power of in- 
solvent and irresponsible agents, and enable 
them, by fraud or negligence, to inflict incal- 
culable mischief. 
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BINGHAM V. FROST. 

SAaiE V. WILLLAJMS. 

[6 N. B. K. 130.] ^ 

District Court, N. D. New York. Jan. 9, 1872. 

Bankuuptct — Praudulext Tkansfers — " Cox- 
VEYANCB " — Mortgage. 

The word "conveyance" in the bankrupt act 
is a generic term, including all proceedings to 
dispose of or encumber property in derogation 
of the equality of creditors, with intent by such 
disposition either to defeat or delay the operation 
of the act; hence it includes mortgages on real 
estate which, if given contrary to the provisions 
of the thirty-ninth section, are void, and de- 
prives the mortgagee of all right to prove his 
claim in bankruptcy, even though he should 
be willing to surrender his rights under the 
mortgage. 

[See Bingham v. Richmond, Case No. 1,415.] 

[In equity. BiUs by Charles S. Bingham, 
as assignee in bankruptcy of David S. Wing, 
against Frost and against WUliams, to re- 
strain proof of debts. Opinion of referee in 
favor of complainant] 

Opinion of J. D. HUSBANDS, Referee. 
My opinion in the case of this plaintiff against 
Richmond* & Gibbs [Case No. 1,415] applies 
to these cases if a mortgage on real estate is 
included in the word "conveyance," as used 
in and within the meaning of sections 14 and 

^ [Reprinted by permission.] 
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39 of the bankrupt act, [Marcb 2,.1S67; 14 
Stat 522, 536.] These cases forcibly illus- 
trate the hindrances and delay produced by 
mortgages. Section 14 provides that all prop- 
erty conveyed by the bankrupt in fraud of 
his creditors vests in the assignee. Section 
39 enacts that the creditor receiving a con- 
veyance contrai'y to the act shall not be al- 
lowed to prove Ms debt in bankruptcy. If it 
be not a conveyance within the meaning of 
the act, the assignee is not vested with the 
title to the land under section 14 as against 
the mortgages, because this section relates 
to fraudulent conveyances, and it is the provi- 
sion that liiakes it his duty to invoke the aid 
of the court to annul the fraudulent 'proceed- 
ings. Bump, Banla-. (3d Ed.) 297, and cases 
cited. In this state the title remains in the 
mortgagor and descends to his heirs and the 
interest of the mortgagee is a chattel interest. 
But the word "conveyance," in the banlirupt 
act, is a generic terra, including aU proceed- 
ings to dispose of or encumber property in 
derogation of the equality of creditors, with 
intent by such disposition eitber to give a 
preference or to defeat or delay the opera- 
tion of the act. Its elementary definition, 
therefore, is to be ascertained. Bouvier de- 
fines a legal mortgage of lands to be a con- 
vej-^ance of lands by a debtor to his creditor 
as a pledge or secm-ity, &c., with a proviso. 
See, also, 1 Rev. St, marg. p. 702, § 38. 4 
Kent, Comm. 136, says: "A mortgage is the 
conveyance of an estate by way of pledge 
for the secm'ity of a debt, and to become 
void on payment of it." 1 Washb. Real Prop. 
475, defines a mortgage to be an estate creat- 
ed by a conveyance absolute in its form, but 
intended to secure, &c. 

Books of forms have a heading of "Con- 
veyances by Deed or Mortgages." See Clerk's 
Assistant The form of a mortgage is a 
grant, &c., and this conveyance is intended 
as a security. Such also is the definition in 
the United States com'ts. Marshall, C. J., 
in U. S. V. Hooe, 3 Cranch, [7 U. S.] 73, says: 
"The difference is a marked one between a 
conveyance which pui'ports to be absolute 
and a conveyance which from its terms is 
to leave the possession in the vendor. If in 
the latter case the retaining possession was 
evidence of fraud no mortgage would be 
valid." In Conard v. Atlantic Ins. Co., 1 Pet. 
[26 U. S.] 441, it is said that "a mortgage is 
a conveyance of property and passes it con- 
ditionally," which is stated as a very plain 
proposition, and Story, J., adds: "A mort- 
gage is a lien for a debt and something more. 
It is a ti'ansfer of the property itself as a 
security for the debt." In Wilkins v. 
Wright, [Case No. 17,666,] the court says 
that the distinction between a trust deed and 
a mortgage is somewhat technical. I cannot 
divest myself of the idea that the word "con- 
veyance," as used in sections 14 and 39 of the 
act, includes mortgages, and therefore these 
mortgages to the defendants. It may be 
proper for me to say that I th ink there is a 
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construction which can reconcile sections 23 
and 39. Section 23 is negative, denying the 
right to prove a preferred deht in any case 
without a surrender; but it nowhere declares 
that in all eases of surrender the debt may 
be proved. Then comes section 39 in. involun- 
tary baniu'uptcy, which declares that in cases 
described in that section, the debt shall not 
be proved at all in bankruptcy. 'WTiere is the 
repugnance? Read together in this view as 
it Is, in case of any preference whatever, a 
surrender must be made in order to prove 
the debt, but in cases specified in section 39, 
such creditor as is therein defined, "shall not 
be allo^yed to prove his debt in banla-uptey." 
Thus they are in ha^•monJ^ If section 23 had 
provided that in all cases of surrender the 
debt may be proved, this construction could 
not be given to it; but it has not. There is 
no case of preference out of section 39 where 
the debt can be proved without a surrender. 
There is no case within it where it can be 
proved, because tliis section in so many- 
words forbids it; tlie creditor in a certain 
sense being a party to the fraud on the act. 
It is observable that in most of the cases 
stating that section 39 is qualified by section 
23, the question was not involved, for the 
debt was held not provable for other reasons. 
T cannot allow myself to legislate where such 
a distinction may be given in order to follow 
the opinion of judges for whom I have great 
resp ct. iSly duty is done by taking the stat- 
ute as I find it. The complainant is entitled 
to a decree. 



Case No. 1,414. 

BINGHAM V. REDDY. 

[5 Ben. 266.]^ 

District Court, N. D. New York. June, 1871. 

Negotiable Ikstrumexts— Altekation of Prom- i 
JSSOKY Note — Date — Adkitioxai., Makers. 
In an action brought by the assignee in bank- ' 
ruptcy of D. S. Wing, to set aside a mortgage i 
executed by D. S. Wing, the plaintiff, in order , 
to prove the insolvency of Wing at the time of | 
mortgage was given, proved a promissory note, [ 
a copy of which is as follows: "$10,000. West i 
Goslion, Ct., 20 May, 1S6S. On demand, we | 
promise to pay to the order of E. Wing, ten | 
thousand dollars, at E. Wing & Co.'s office, i 
vahie received. E Wing & Co. D. S. Wing. ; 
J. B. Tliompson. H. Crandall, Jr.'" The note ; 
was indorsed by E. Wing, J. B. Thompson and 
H. Crandall, Jr. The signature of D. S. Wing ! 
was an accommodation merely. The defendant ^ 
i-equested the court to charge tliat this note 
was not a valid obligation against D. S. Wing, 
because (1.) It had been altered after its sig- 
nature by t). S. Wing, by the addition of the 
names of Thompson and Crandall as joint \ 
makers; and (2.) It had been altered after its 
signature by the striking out of the words "aft- i 
er date." thopc words being part of the printed j 
blank, and the note having been signed by T>, ; 
S. Wing in blank. Held, that neither of these 
facts made such an alteration of the note as to 
prevent it from being a subsisting obligation 
against D. S. Wing. The case of Gardner v. 
Walsh, 5 El. & Bl. 83, criticised. 



' [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



[In equity. Bill by Charles S. Bingham, 
as assignee in banlimptcy of David S. Wing, 
against John W. Reddy, to set aside a mort- 
gage. Verdict for plaintiff. Defendant 
moves for a new ti-iaL Denied.] 

HALL, Disti-ict Judge. This cause is now 
before me upon the motion of the defendant 
for a new ti'ial of the issues tried and de- 
termined at the last ilay term of this com't; 
and also upon the application of the plaintiff 
for a final decree in his favor, upon the plead- 
ings, proofs and verdict 

The bill was filed to set aside a mortgage 
executed by the bankrupt, and which was 
conditioned for the payment of the sum of 
§2,300 in one year fi'om the date. This mort- 
gage was dated Sept. 2, 1869, and was, on 
that day, executed and acknowledged by the 
bankrupt, and duly recorded in the county 
clerk's oflice. 

On the 21st day of the same month a peti- 
tion in bankruptcy was filed against the 
mortgagor, and he was afterwards adjudi- 
cated a bankrupt upon such petition; the 
execution of such mortgage being one of the 
acts of bankruptcy upon which such adjudi- 
cation was made. 

The bill alleges that at the time the mort- 
gage was executed David S. Wing was in- 
solvent, and that he executed such mortgage 
with intent to give a preference to the de- 
fendant over his other creditors, and to de- 
feat and delay the operation of the bankrupt 
act, [14 Stat. 534, § 35.] It also aUeges that 
the defendant accepted such mortgage with 
a view of obtaining a preference over the 
other a-editors of Wing; and that, at the 
time he received such conveyance, he had 
reasonable cause to believe that a fraud on 
the bankrupt act was intended, and that said 
Wing was insolvent. 

The defendant's answer denied such alle- 
gations; and, under a stipulation of the par- 
ties, certain issues, based upon such allega- 
tions and denials, were ordei-ed to be tried 
before a jury. They were so tried, and the 
juiy rendered a verdict for the plaintiff upon 
all the issues submitted. 

In order to prove the insolvency charged, 
the plaintiff, amongst other proof of indebted- 
ness, proved a note of $10,000, dated May 
20, 1868, signed by E. Wing & Co., and by 
David S. Wing, liie bankrupt, and also by 
J. B. Thompson and H. Crandall, Junior. 
David S- Wing testified that he signed this 
note, with several others, at the request of 
his brother, tlie senior pai-tner of the firm of 
B. Wing & Co., in Connecticut; that the 
note, which was in part printed or litho- 
graphed, was entirely filled up, with the ex- 
ception of the amount and date, before he 
signed it. 

By the testimony of J. B. Thompson, it 
appeared that he and Crandall put their 
names on the back of the note, after it had 
been signed by E. Wing & Co., and at the re- 
quest, and for the accommodation of that 



£3 3'ed. Cas. page 40E] 



(Case No. 1,414) BINGHAM 



firm; and it is upon the testimony of Thomp- 
son (and not upon that testimony and the 
testimony of David S. Wing), and also upon 
the evidence furnished by the note itself, as 
stated by the parties in a bill of exceptions 
agreed to by their coimsel (without the in- 
tervention of the judge, or any setUement of 
or signature to the bill), that the defendant 
moves for a new trial. 

The printed or lithographed part of the 
note, before the addition of any writing, 
was in the following letters, characters, and 
figures: 

"$ 1S6 . 

After date promise to pay to 

the order of 

dollars at 
value received." 

As presented at the trial, the note read sxs 
foUows: 
"510,000. West Goshen, Ct, 20 May, 1868. 
"On demand, we promise to pay to the 
order of E. Wing, Ten thousand dollars, at 
E. Wing & Co.'s ofSce, value received. 
"B. Wing & Co. 
"D. S. Wing. 
"J. B. Thompson. 
"H. Crandall, Jr." 

On the back of the note the names of E. 
Wing, J. B, Thompson, and H. CrandaU, Jr., 
were indorsed. 

On bemg shown this note, Thompson testi- 
fied that he saw E. Wing & Co. sign the note; 
that it was signed in the firm name by Hen- 
ry E. Wing, a member of the firm, at the 
time he (the witness) indorsed the note; that 
E. Wing and Mr. Crandall indorsed it at 
the same time; that he saw the note filled 
up at the lime he indorsed it; that a week 
-or two after, Henry E. Wing brought him 
the note, and said the bank wanted their 
names on the front, to make it good, as it 
was not negotiable on demand without; and 
that he then put his name on the front of 
the note. On his cross-examination, he stated 
that the note was aU blank when he first 
-saw it, except the name of David S. Wing; 
that it was all filled up at the thne he in- 
dorsed it, and at Wing's office. 

After stating this testimony, the bill of 
-exceptions sets forth that "the defendant's 
counsel, at the close of the evidence, request- 
ed the court to charge that this note, in Sep- 
tember, 1869, was not a valid obligation 
against David S. Wing; and that the court 
-declined so to charge; and the defendant ex- 
cepted." 

As no question, except that presented by 
this bill of exceptions, was raised by the 
•defendant's counsel, in opposition to the 
plaintiff's application for a final decree, the 
discussion wiU be mainly upon the bill of 
exceptions; but as the bUl of exceptions does 
not state all the facts necessary to the proper 
presentation of the legal question intended 
-to be presented, and as the granting of a new 



trial is a matter of discretion, the whole evi- 
dence, and the general facts of the case, 
may properly be considered. 

The objections raised, and upon which the 
invalidity of the note referred to is insisted 
on, are: 1. That by the subsequent addition 
of the signatures of Thompson and Crandall, 
as joint makers,— some one or two weeks 
after the note had been signed by E. Wing 
& Co., and indorsed as stated,— the note was 
materially altered in such manner as to af- 
fect and alter the responsibility of David S. 
Wing; and that he was, therefore, dischar- 
ged from his liability. 

2. That the note— having been signed by 
D. S. Wing, in blank, at the request and sole- 
ly for the accommodation of E. Wing & Co. 
—was not binding against D. S. Wing, be- 
cause the words "after date" were after- 
wai'ds erased; the implied authority given 
by D. S. Wing extending only to the filling of 
the blanks, and not to the erasure of any 
words contained in the blank signed. 

Both of these objections assume what is 
not stated in the bill of exceptions, but which 
was proved on the trial, that the note in 
question was, as against David S. Wing, ac-. 
commodation paper. The last objection also 
assumes that the words "after date" were 
sti'icken out after the blank was signed by 
D. S. Wing; and though it is insisted, and, 
I think, with reason, that there is no direct 
proof, of this fact, these objections will be 
considered as though the facts thus assumed 
were sufficiently proved. 

The first objection above stated was urged 
at the trial: and it was earnestly insisted 
that it was fully sustained by the case of 
Gardner v. Walsh, 5 El. & Bl. 83. In that 
case the plaintiff dedared upon a note, by 
which the defendant, and Elizabeth Bai'ton, 
and Alice Clarke, jointly and severally prom- 
ised to pay to the plaintiffs, or their order, 
foOO. The defendant pleaded (with other 
pleas) "that the said promissoiy note, at the 
time when the same was first made and 
drawn, was intended by the defendant to 
be, and was, made and drawn by the said 
Elizabeth Barton and the defendant only; 
and that, after the same was so made and 
drawn by the said Elizabeth Barton and the 
defendant (being the said making thereof by 
the defendant in the declaration mentioned), 
and after the said note was completed, issued, 
and negotiated,— that is to say, by the said 
Elizabeth Barton and the defendant,— the 
plaintiffs, without the consent of the defend- 
ant, caused the same to be added to, altered, 
and changed hi a material part thereof, and 
in a material point, — ^that is to say, by caus- 
ing the said Alice Clarke to sign the same, 
and become a joint maker thereof." And this 
plea further averred, "that the alteration 
was not made in correction of any mistake 
originally made in the making or drawing 
of said note, nor to further any intention of 
the said parties, or either of them, existing 
at the time when the note was first made by 
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the defendant, or was first issued or nego- 
tiated." 

On the trial it appeared that the plaintiffs 
were merchants, and had business ti'ansac- 
tions with Elizabetli Barton; that they had 
arranged with her to give her further credit, 
if she would get two sureties to sign with 
her a promissory note; and that she had 
proposed the defendant and Alice Clai-ke as 
such sm-eties. It fui'ther appeared that Eliz- 
abeth Barton proposed to the defendant to 
sign the note, as her sm-ety; that he agi-eed 
to do so, and accompanied her to the office 
of the plaintiffs, and there signed the note, 
along with Elizabeth Barton; and that Alice 
Clarke afterwards signed the note. It was 
also clearly shown that, at the time the de- 
fendant signed the note. Barton, the prin- 
cipal debtor, was a party" to the arrangement 
that Alice Clarke was to sign it as an addi- 
tional surety; but it was not proved, and 
was, perhaps, left in doubt upon the evi- 
dence, whether the defendant was or was not 
aware of this arrangement. The learned 
judge instructed the jury that, if the signa- 
ture of AUee Clarke was added without tlie 
previous assent of the defendant, the plea 
was made out, as the addition of her signa- 
tm-e materially altered the note. Under this 
direction, the jm-y found for the defendant, 
on the plea above stated; and for the plain- 
tiffs on the other issues. 

The plaintiffs moved for a new ti-ial for 
misdirection, on two grounds: First, that 
supposing the addition of Clarke's name to be 
imauthorized by the defendant, it was not a 
material alteration in the conti"act; and. 
Secondly, that the defendant, under tlie cir- 
cumstances, was bound to the plaintiffs by 
the arrangement made by Barton with them, 
whether he had personal knowledge of Its 
terms or not. The com-t decided that the 
plaintiff was not entitled to a new ti'ial on 
the ground first stated; and that if, after the 
note was a perfect instrument, according to 
the intention of the parties, as the joint and 
several note of the defendant and Elizabeth 
Barton, "and after it had been completed, 
issued and negotiated," the plaintiffs, without 
the consent of the defendant, had caused it 
to be signed by Alice Clarke, as a joint and 
several maker, the defendant was discharged 
from his liability upon it. 

A new trial was, however, granted npon 
the second gi'ound, with leave to the defend- 
ant to amend his fifth plea as he might be 
advised, confining him, nevertheless, to a 
single plea setting up the alleged vitiation of 
the note by the signature of Alice Clarke. 

Upon the report of the case it would seem 
that the new tiial was properly granted for 
the misdirection of the judge. As between 
the principal in the note and the payee, and 
imder the evidence in the case, the note was 
not completed, issued and negotiated until 
the signature of Alice Clarke had been ob- 
tained; and therefore the plea had not been 
proved, and a new trial was granted. 



This appears from the remarks of Mr. Jus- 
tice Crampton; and, when the new ti-ial 
was granted for tliis misdirection, leave was 
gi'anted to amend the plea so as to corre- 
spond with what might be the proofs in the 
case, and to present the question suggested 
by Crampton, Justice, and also by Lord Chief 
Justice Campbell w^hen he said, "It may be 
a question whether allowing a note to be 
signed in a form apparently perfect, without 
informing the signer of an intended addition, 
is not equivalent to a representation that it 
is perfect." The proofs would not support 
the plea as it stood, but might support a pica 
presenting the question suggested; and, 
therefore, when a new ti-ial was granted up- 
on the plaintiff's application, an amendment 
of the plea was authorized. On a careful 
consideration of the whole of the report of 
the ease, I do not think it aids the defend- 
ant, or materially changed the rule in regard 
to the alteration of instruments, uniformly 
recognized, ia England and in this coimtiT, 
both before and after this decision. See 
Byles, Bills, (3d Am. Ed.) marg. pp. 2"u 25G; 
and see, also, the form of the plea in Gardner 
V. Walsh, ubi supra. 

The alteration of an Instrument, which 
avoids it upon the technical and strict ground 
of alteration, is generally made after the in- 
strument has had a legal existence or incep- 
tion, and not before; and I am inclined to 
think that no such question of alteration can 
be raised upon the evidence in this case. 

But the question, whether thex'e was a ma- 
terial and unauthorized alteration of the note 
after it was signed by Wing, the part}' nought 
to be charged, so that he has never execiit- 
ed, or become legally bound by the partieu- 
lai' instL'unient presented and proved, Avhich 
is a somewhat different question, is present- 
ed in this case by the second objection before 
stated. This objection, in the form and for 
the reason now stated, was not, it is believed, 
presented at the tilal; but it is now suffi- 
ciently presented by the bill of exceptions, 
and the application for a final decree. 

It was conceded, upon the argument, tliat 
the execution of the blanlc note implied an 
authority to fill the blanks at discretion; and 
that E. Wing & Co. might have filled in a 
date prior to the actual issuing of the note. 
It was also conceded that it might have been 
made payable at any time after the date so 
inserted; and, as a consequence, the note 
might have been so drawn as to be due en 
the very day of its negotiation. See IM itch ell 
V. Culver, 7 Cow. 33G, and case in note; 
Goodman v. Simonds, 20 How. [Gl U. S.] 34:5, 
3C1; Bank of Pittsburgh v. Neal, 22 How. 
[63 U. S.] 96. But it is insisted that the 
words "after date" being in the blank, there 
was no authority to sti'ike them out, any 
more than there would have been authority 
to strike out hundred, and insert thousand, 
if the note, otherwise blanli, had been filled 
up as a note for five hundred dollars. 

The question is, in substance, whether 
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there was a material and tmautborized alter- 
ation of the note; and whether the fact 
that the words "after date" liad been erased, 
which appeared on the face of the note when 
offered for negotiation, was sufficient notice 
to the party receiving the same that the 
note had been altered after signatm-e, and 
in a manner not authorized by David S. 
"Wing, the banlu'upt; and this question is not 
■entirely free from doubt Assuming that the 
words "on demand" had not been inserted, 
and that tbe words "after date" had not been 
stricken out when the note was signed by 
the banltrupt, the first question is. What is, 
in substance, the authority to the depositary 
and holder of such a note, so signed in blank, 
when neither date nor time of payment has 
been filled into the blank? As a general rule, 
It may be said that the authority is to insert 
such date, and such time of payment as tlie 
holder may elect, or even to omit the inser- 
tion of any specific time of payment, leaving 
it payable, by legal inference, on demand. 
Michigan Ins. Bank v. Eldred, 9 Wall. [76 
U. S.] 544. 

Suppose, in this case, the words "on de- 
mand" had not been written into the note, 
but the blank, where they are written, had 
been left unfilled, and the words "after date" 
not erased; or that the words "on demand" 
had been \\Titten in, and the words "after 
date" had not been stricken out Or, again, 
suppose the note had been made payable ten 
days after date, and so dated that it legally 
fell due on the day of its negotiation, wo\ild 
the note have been invalid, or the rights or 
liabilities of the bankrupt have been differ- 
ent from what they now are? I am not pre- 
pared to say that they would have been; or 
to say, that the fact that the words "after 
■date" were in the blank when signed, was 
any legal limitation to the authority of E, 
Wing & Co. to malce the note payable on de- 
mand, or on the day of its negotiation, by 
such date and other words as they might se- 
lect for that purpose. It would, in my judg- 
ment, operate as a most unfortunate check 
to the negotiation of commercial paper, if a 
limitation of authority, and notice of such 
limitation, should be inferred upon such slight 
and inconclusive circumstances, which would 
liardly excite the susincion of the most pru- 
dent bank officer. 

In the case of the Mahaiwe Bank v. Doug- 
lass, 31 Conn. 170, which was much relied 
■on by the defendant's counsel, the whole con- 
tract had been changed after the signatm-e 
of the defendant had been indorsed on a 
blank draft upon a specified firm. The con- 
tract had been made a Connecticut contract, 
instead of a New York contract, by chan^g 
the date from the city of New York, to 
•Canaan, in Connecticut; and, instead of a 
■draft on a firm whose name was inserted in 
the blank, it was made a promissory note, 
addressed on its face to another firm. This 
latter address was merely surplusage; but, 
as before stated, the other alterations in 
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the form and character of the instrument 
were sufficient to work an entire change in 
its character and obligations. In the ease 
of Ives V. Farmers' Bank, 2 Allen, 236, also 
much relied on, it was held that the time of 
payment, as well as the amount, was fixed 
by the blank note as signed, after which the 
words "three months" were inserted before 
the words "after date," by which the speci- 
fied time of payment was changed. 

Assuming, then, that the question is to be 
decided upon the evidence of Thompson 
"alone, and that his testimony requires the 
inference that the words "after date" were 
stricken out at the time he indorsed the note, 
I still think the defendant is not, upon the 
bill of exceptions, entitled to a new trial, 
upon the ground that the blank note was 
filled up in a manner not authorized by 
David S. Wing. 

I am' the more willing to act on this con- 
clusion, as I should deem it proper, in case 
I gi-anted a new trial, to allow an amend- 
ment of the bill, and of the issues in this 
case, so as to present the question, whether 
the banlcrupt did iiot give, and the defend- 
ant receive the mortgage in controversy, in 
contemplation of the bankrupt's insolvency; 
and, under the evidence upon the trial, the 
jury, on such an issue, would doubtless have 
found for the plaintiff, whether the fact of 
actual insolvency had. or had not been proved. 
Besides, the appearance of the note, and the 
testimony of David S. Wing, the bankrupt, 
malie it most probable that Thompson is 
mistaken in regard to the blank note not be- 
ing filled up, even, in part, at the time he 
first saw it; and it is most probable that the 
bankrupt coirectly stated that, when he sign- 
ed it, it was entii-ely filled up, with the ex- 
ception of the date and amount. 

A new trial is denied, and the plaintiff is 
entitled to a decree, with costs to be taxed. 



Case ITo. 1,415. 

BINGHAM V. RICHMOND et al. 

[6 N. B. B. 127.] ^ 

District Court, N, D. New York. Jan. 9, 1872. 

BaSKKDPTCT — FitACDOLEST TUANSFERS— INTENT 
OF CllEDlTOK. 

A creditor who accepts a chattel mortgage 
with a view to obtain a preference, having rea- 
sonable cause to believe at the time that a 
fraud on the act was intended, and that his 
debtor was insolvent, will not be allowed to 
prove his debt in bankruptcy, and likewise loses 
the lien of his mortgage. 

[See In re Bichter's Estate, Case No. 11,803; 
In re Black, Id. 1,458.] 

[In equity. Bill by Charles S. Bingham, 
as assignee in banki-uptcy of David S. Wing, 
against Richm.ond & G-ibbs, to set aside a 
chattel mortgage, and to restrain proof of 
debt. Report of referee in favor of com- 
plainant] 

^ [Reprinted by permission.] 
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Scott Lord, for plaintiff. 
R. P. Wisner, for debtor- 
Opinion of J. D. HUSBANDS, Referee. In 
this case a, bill is filed on the equity side of 
the court to set aside a chattel mortgage 
made by David S. Wing, the banlii-upt, Sep- 
tember tenth, eighteen hundred and sixty- 
nine, to these defendants, filed in the proper 
office September eleventh, eighteen hundred 
and sixty-nine, to restrain the proof of the 
debt by these defendants. The bill alleges 
the insolvency of Wing at the time, and 
the intent by its execution to give the de- 
fendants a preference over his other credit- 
ors, and to defeat and delay the operation of 
the banla-upt act, piarch 2, 1867; 14 Stat. 534, 
§ 35;] that the defendants accepted such 
mortgage with a view of obtaining such pref- 
erence, and that at the time said defendants 
received such conveyance they had reason- 
able cause to believe that a fraud on such 
act was intended, and that said David S. 
Wing was insolvent. All this as matter of 
fact is admitted by the stipulation in this 
case, and the only saving clause is that, "said 
defendants believed that they were entitled 
to the preference obtained." In simpler 
Saxon, they believed that a fraud on the 
act was intended, and had reasonable cause 
also to believe in the insolvency of their 
debtor and that they, had a right to com- 
mit that fraud on the act because they be- 
lieved they could. The brief of their learned 
counsel mistakes in my judgment, when he 
confounds corrupt motive with theii' admitted 
Intent. Section 14 of the act preserves the lien 
of mortgages on chattels made in good faith 
for present considerations otherwise valid, 
and passes tiie title to the assignee of proper- 
ty fraudulently conveyed, who is authorized 
to assail the banltmpt's fraud. The stipula- 
tion necessarily admits that this mortgage 
hen is not thus presei-ved. The debtor hag 
been adjudicated a bankrupt and no question 
ai'ises as to him. 

These creditors intended what they did. 
See reasoning of Woodruff, J., in 4 N. B. R. 
79, [Hai'dy v. Bininger, Case No. 6,057.] 
And so Hall, J., and other judges have re- 
peatedly' held. The belief of a man tliat he 
may do what the law forbids, does not cm'e 
the illegality of the act. It may, however, 
save him from the charge of corniption. Be- 
fore the heavenly vision, Saul believed con- 
scientiously that he might persecute and slay 
tlie disciples. On the way to Damascus he 
learned that this belief furnished no justifica- 
tion. Kohlsaat v. Hoguet, [Case No. 7,919,] 
was, I apprehend, an action by the assignee 
to recover the amount of the preference. 
Blatchford, J., after stating the intent and 
the doing or suffering by the debtor, says: 
"the elements on the part of the creditor are 
the receiving or being benefited by such 
thing, the having reasonable cause to be- 
lieve the insolvency of tlie debtor, and the 
having reasonable cause to believe that a 



preference is intended. These six elements 
must co-exist, but nothing else is necessary 
to make the transaction void, if challenged 
by the assignee in due time." The question 
submitted is, whether the defendants, having 
taken such a preference in this manner, have 
a right to smTender it after suit brought by 
the assignee to challenge it and before an- 
swer. No question is made as to the time 
in which this action is brought. It must be 
observed in respect to involuntaiy bank- 
mptcy that by section tliirty-nine, what en- 
ables the assignee to recover the property 
conveyed, assigned or transfeiTed, also in 
express terms declares that the ei-editor shall 
not be allowed to prove his debt in bank- 
ruptcy, provided such creditor had reasona- 
ble cause to believe that a fraud on the act 
was intended, and that the debtor was in- 
solvent. This case is alleged in the bill to 
be involuntary, and the stipulation admits 
it. The stipulation also admits in the lan- 
guage of the section all the proviso requires 
or declares, and I can discover no escape 
from the consequence without assuming the 
function of legislation. It is a penal statute 
in this behalf, but its language is cleai' and 
unmistakable. I never discovered wisdom in 
attempts on the part of judicial tribimals to 
wrest the language of a statute to meet a 
real or supposed difliculty or hai-dship. I re- 
member that at an early day in England, 
the statute of limitations was considered by 
the courts a hai'd statute. In the time of 
Croke James decisions were made frittering 
away some of its provisions. The cooler and 
wiser judgment of other judges in England 
and this coimtry construed and gave effect 
to the statute as it was, and held it to be 
a statute of repose. I pass on this section 
as I read it. It interprets itself. It apphes 
in terms to such a creditor as the section 
itself defines, and relates to involuntary pro- 
ceedings only. See section thirty-nine and 
In re Evans [Case No. 4,552.] Why this 
distinction exists in the act, it is neither my 
duty nor my prerogative to enquire. Stat- 
utes are arbitraiy, and when the language is 
free from aU ambiguity and is within the 
power of the law giver, ita lex scripta est is 
the only answer the judicial mind can give 
to criticisms upon it. I think the admitted 
allegations of the bill bring this case directly 
within the language and spirit of the act, and 
that these defendants are therefore not al- 
lowed to prove their debt in bankruptcy and 
the complainant is entitled to the relief he 
seeks. If they desire to surrender for any 
other pm'pose I see no objection to it. I 
retmii herewith a stipulation, which, in con- 
nection with the bill of complaint, is the 
testimony in this case. 
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Case Ho. 1,416. 

BINGHAjM v. WILKINS. 

[Crabbe, 50.]^ 

District Court, E. D. Peunsylvania. Aug. 

Sess., 1S36. 
PAysIENT—DlSCO^•TI^•UA^:CK— Practice— Bail. 

1. Where suit bas been brougbt in a state 
tribunal, and discontinued, this court will sus- 
tain a libel for the same cause of action. 

2. A voluntary discontinuance, by a party 
plaintiff, is not satisfaction of the debt or cause 
of action. 

[See Latapee v. Pecholier, Case No. 8,101.] 

3. Satisfaction of a debt is not ground to 
quash the proceedings in a suit thereon. 

[See Holmes v. The Lodemia, Case No. 6,642.] 

4. The court will not suffer a party to be held 
to bail in two places at one time, for the same 
cause of action. 

In admiralty. Libel [by Delucena L. Bing- 
ham against Job W. TViUdns, late owner and 
master of the schooner Hero] for wages, 
with a capias against the master. The libel- 
lant commenced suit against the respondent, 
on the 21st May, 1836, before an alderman 
of the city of Philadelphia, for the same 
cause of action. The warrant was returned, 
and the pai'ties appeai-ed, on the 11th Au- 
gust After a partial hearing, the suit was 
adjom-ned till the 27th August, but was im- 
mediately discontinued by the plaintiff, who, 
on the same day, after the discontinuance, 
filed his libel, and issued a capias against 
the respondent, from this com't. Special bail 
was given on the 3d September. On this 
state of the facts, Fallon, for respondent, ob- 
tained a rule, on the 5th September, to show 
cause why the proceedings shoxild not be 
quashed. [Rule discharged.] 

Mr. Fallon, for respondent. 

The acts of libellant, before the magistrate, 
amounted to a satisfaction of the debt, or 
!o a barring of the institution of a suit in 
this eoiu't, or, at least, destroyed his right 
as against respondent; the libellant, having 
elected to institute Ms *suit before a state 
magistrate, is barred from his suit here. Act 
of 24ih Septembei-, 1789, § 9, [1 Stat 76;] 1 
Stoi-y, Laws, 56. A defendant cannot be 
twice arrested for the same cause of action, 
"Nam nemo debet bis vexaii pro eadem 
causa.;" except, among other cases, where the 
first suit is discontinued before the second is 
commenced. But the discontinuance must be 
compulsory, as, from a defect in the fli'st 
suit; and the libellant cannot discontinue his 
suit wrongly and voluntarily, for the mere 
pui'pose of tailing it up to another com*t. 1 
Sell. Pr. 42, 43; Bates v. BeiTy, 2 Wils. 
381; Grubb v. M'CuUough, 1 Yeates, 193; 
[Grubb V. Grubb,] 2 Dall. [2 TT. S.] 191, 192; 
Horn V. Roberts, 1 Ashm. 45. In this case 
the parties appeared, the hearing commenced, 
and was adjorumed for fm'ther hearing. In 
the mean time, the case was discontinued. 



* [Reported by William H. Crabbe, Esq.] 



This amoimts to satisfaction of the debt A 
discontinuance wiU not be allowed after a 
juror has been sworn. Before a magistrate, 
where there is no jury, the rule applies to 
a hearing. 

Mr. GrinneU, for libeUant 

The application came too late. The bail and 
stipulation have been given to the com-t, 
before the application was made. It should 
have been alleged, by a plea in abatement, 
that another action was pending. K respond- 
ent has been held to bail, pending another 
suit, where bail has been given, the com't 
will not quash the proceedings, but wiU only 
discharge him on common bail. 1 Tidd, Pr. 
184. This is not twice vexing for the same 
cause of action. ' Field v. Colerick, 3 Yeates, 
56. 

HOPKINSON, District Judge. As to the 
claim being satisfied, or the debt discharged, 
by the discontinuance, there is no such law. 
A discharge from a ea. sa. on a judgment, is 
a legal satisfaction; but not from mesne 
process, or by discontinuance of the suit If 
the debt were satisfied, it might be ground of 
final decree in favor of libellant but not of 
quashing the suit, even if he could sho'w a 
receipt or release. 

The rule that no one shaU be twice vexed 
for the same claim, applies only to the bail; 
and does not afford ground to quash the pro- 
ceedings. On such a hearing, the court will 
take care that the defendant is not held to 
bail in two places at one time, but never dis- 
miss the suit We leave the respondent to 
his plea. Rtde discharged. 
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Case M"o. 1,417. 

In re BININGER et al. 

[7 Blatchf. 159; * 3 N. B. R. 481. (Quarto, 121;) 
1 Am. Law T. Rep. Bankr. 183; 17 Pittsb. 
Leg. J. 177; 9 Am. Law Reg. (N. S.) 297.] 

Circuit Court S. D. New York. Feb. 11, 1870. 

Baskrdptct — Power of Ciecoit Codkt— Writ 
OF Prohibition. 

1. Under the 14th section of the judiciary act 
of September 24th, 1789, (1 Stat 81,) this court 
has power to issue a writ of prohibition only in 
cases where such writ is necessary for the ex- 
ercise of its jurisdiction. 

2. Where 0, had, jointly with B., his co-part- 
ner, been adjudged a bankrupt by the decree of 
the district court, and had brought such decree 
before this court for review, and was also pros- 
ecuting suits in a state court against B. in re- 
spect to the property of the copartnership and 
the proceedings in the district court: held, that 
this court had no authority to issue a writ of 
prohibition to the state court from further en- 
tertaining such suits; 

3. The nature of the superintending or re- 
visory power given to the circuit court over 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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proceedings in bankruptcy, by the 2d section of 
the bankruptcy act of ilarch 2d, 18(37, (li Stat. 
518,) considered and stated. 
[Cited in lie Bininger, Case No. 1,418.] 

[lu bankmptey. Petition for Avrit of pro- 
hibition to state courts to prevent further 
proceedings tending: to hinder the adminis- 
ti'ation of a baufcrapt estate by the disti-ict 
court under the bankrupt law of United 
States. Denied.] 

Francis N. Bangs, for application. 
Koger A. Pryor, opposed. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFOKD, Dlsti-ict Judge. 

WOODRUFF, Circuit Judge. A petition 
is presented to this court by Abraham Bin- 
inger, (who has, with Abraham B. Clark, 
Avho was his partner in the firm of Abraham 
Bininger & Co., been adjudged bankrupt by 
tlie district court,) and by sundry creditors 
of said firm, setting forth that, upon the pe- 
tition of creditors of said firm, the said 
Bininger and Clark have, by a decree of the 
district com-t, been adjudged bankrupt; that 
the said Clarlc is now ijrosecuting in this 
court, in piu-suance of the second section of 
tlie bankrupt act, a proceeding for the re- 
view of that adjudication; that, prior to the 
institution of the proceedings in bankmptey 
in the district coiut, the said Clark had filed 
his bill in the superior court of the city of 
New York, against his partner Bininger, for 
an accounting, and for the settlement of the 
affairs of the co-partnership, the payment 
of the debts and the disti-ibution of the as- 
sets; that a receiver had been appointed in 
such suit, who was or claimed to be in the 
possession of the property of the firm; and 
that, after the proceedings in bankiniptcy 
were instituted, the said Clax-k commenced 
successively two actions in the said state 
court and procm-ed from that tribunal in- 
junctions restraining the petitioning cred- 
itors from prosecuting the said proceedings 
in bankruptcy. The petition gives with much 
detail facts and circumstances tending to 
show tliat the pm-pose and effect of the 
prosecution of these several suits in the su- 
perior coui-t and of motions therein to en- 
force obedience to said injunctions, is to de- 
feat the operation of the adjudication of the 
district coui't, and to binder or obstruct the 
administi-ation of the property of the bank- 
rupts by the dis^trict coui't under the bank- 
rupt law of the United States. It is there- 
upon prayed, that this com't will, pmsuant 
to the 14th section of the act of September 
24th, 1789, (1 Stat SI,) issue a writ of prohibi- 
tion, addressed to the said superior com-t and 
the judges thereof, prohibiting the said court 
and the said judges from fm'ther entertain- 
ing the said actions, or from entertain- 
ing any other or fm'ther proceedings on the 
petition or application, or at the suit, of the 
said Clark, for the purpose of interfering 
with the said adjudication and with the ju- 



risdiction of the said district coiu't, and from 
interfering with or nullifying the effect of 
the jm-isdiction of this com-t under the bank- 
nipt act. 

It is not suggested that this court has 
power to issue the writ prayed for, unless 
the authority is conferred by, or is impUed 
from, some express statute; and, both in 
the petition and in the brief submitted by 
the counsel for the petitioners, such power 
is sought to be derived fi'om the fourteenth 
section of the said act of 1789. That section 
provides, that all of the com-ts of the United 
States previously mentioned in tlie act, in- 
cluding the cu'ciut com't, "shall have power 
to issue writs of scire facias, habeas cor- 
pus and all other writs not specially provided 
for by statute, which may be necessary for 
the exercise of then' respective jiu'isdictions 
and agreeable to the principles and usages 
of law." In Ex parte Christy, 3 How. [-14 
U. S.] 292, the supreme court, referring to 
this section, and to section thirteen, which 
gives express power to that court to issue 
writs of prohibition to the disti'ict courts, 
when proceeding as courts of admiralty and 
maritime jurisdiction, disclaimed, in its opin- 
ion, delivered by Mr. Justice Story, any gen- 
eral authority to issue a writ of prohibition, 
in a case in banki'uptcy, to a disti'ict court, 
over whose orders and decrees in such cases 
the supreme court possessed no revising pow- 
er, however the district coiu't exceeded its 
jurisdiction; and the groimd stated was, 
that the district court, by such orders and 
decrees, did not interfere witli, evade or ob- 
struct any appellate authority of the su- 
preme com't. Without pausing, then, to in- 
quire, whether, imder the said fom'teenth 
section, this court has power, and, if so, in 
what cases, to issue a writ of prohibition to 
a sta,te court, it is clear that, if the power 
exists, the limitation is explicit which con- 
fines that power to cases wherein such writ 
is necessary for the exercise of the jmls- 
diction of this coiu't; and, since the power 
is not claimed to exist under, any gi-ant of 
general jurisdiction, or to have been con- 
ferred by any other statute, the test of the 
power to issue the writ now applied for lies 
in the inquu-y, whether, in the case made by 
the petition, such writ is necessary for the 
exercise of any jurisdiction now vested in 
the circuit court, in the matter in litigation, 
and is agreeable to the principles and usages 
of law. 

What, then, is the jm'isdiction which this 
court has over the proceedings set forth in 
the petition? By a petition of review, 
Clark, the plaintiff in the actions in the su- 
perior court, has sought in this court a re- 
view of the decree of the district court 
whereby he is adjudged a bankrupt, and, for 
the pm^poses of that review, this court has 
acquired jurisdiction of those proceedings. 
But, the exercise of that jurisdiction is in 
nowise obstructed or interfered with by the 
actions prosecuted by him in tlie superior 
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-court He may pui'sue that appeal to tlie 
revisory power of this court, and the re- 
spondents therein may here insist upon the 
<:orrectness of the decree of tlie district court, 
-and this court will proceed to hear and re- 
verse or aflarm that decree, entirely imaffect- 
€d by the pendency or the prosecution of 
those actions; and the action of this court 
in Hie matter of that review will terminate 
with such ajErmance or reversal If such 
■decree shall he affii'med, the decree of the 
district coiu-t will stand as the 'decree of 
that court and not of this court, to he car- 
ried into due execution by that court and 
not by this com-t 

The argument of the counsel for the peti- 
tioners involves the assumption that, by force 
of the second section of the bankrupt law, 
this com't possesses, concm-rently with the 
■disti'ict court, all the powers conferred by 
the first section of that act upon the last- 
named court, and that, therefore, whatever 
Impedes the execution of the decrees of the 
•district court or obsti'ucts or interferes with 
the administi-ation of the estate of the bank- 
rupts by that court, warrants the petitioners 
in insisting that the exercise of the jurisdic- 
tion of this court is obsti-ucted or hindered, 
and in claiming in this court that the writ of 
prohibition is necessary. In the first place, 
this view overlooks the familiar docti'ine, 
that, where the jurisdiction of two courts is 
concurrent, the one which first obtains jui-is- 
4iction of the subject matter and of the par- 
ties, by the actual institution of proceedings 
therein, holds such jmisdiction exclusively 
of the other. But, in the next place, the act 
■of congress does not thus blend or confound 
the two courts in the administration of the 
law. The com*ts ai'e distinct under that act, 
as under all others, and exercise a separate 
jurisdiction, each in its own sphere. This 
is not supposed to be doubtful in respect to 
the appellate jm-isdiction conferred on the 
■circuit court, by the eighth and twenty- 
fourth sections of the act, to review, by ap- 
peal or writ of error, the proceedings of the 
■district com't, or in respect to actions at law 
or in equity whereof the two courts are de- 
<dared to have concurrent jurisdiction, as, for 
example, actions brought by or against the 
assignee in banki*uptcy, as provided in the 
sscond section. Nor is it at all to be sug- 
gested that proceedings in banki-uptcy can 
be initiated in this com't. For that pm'pose, 
the jm'isdiction of the district court is plain- 
ly exclusive. 

The provisions of the second section which 
are relied upon are those which declare that 
"the several circuit courts of the United 
Stiites within and for the districts where the 
proceedings in bankruptcy shaU be pending, 
■shall have a genei'al superintendence and ju- 
risdiction of all cases and questions arising 
imder this act; and, except when special 
provision is otherwise made, may, upon bill, 
petition, or other proper process, of any par- 
ty aggrieved, hear and determine the case 
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in a com-t of equity." The claim that the 
prohibition prayed for in the petition herein 
is necessary to the exercise of the jmisdic- 
tion of this court in the -matter of the bank- 
ruptcy of Bininger and Clark can only rest 
upon the ground that, by force of the lan- 
guage above cited, it is competent for the 
parties to come into this court and seek orig- 
inal orders and decrees, in the due and or- 
dinai-y com'se of such proceedings, either to 
facilitate the completion thereof or to cany 
them into effect; that, the proceedings having 
been duly instituted, the parties have an op- 
tion to apply to either court to expedite or 
consummate the same; and, in short, thai, 
so soon as such proceedings have been be- 
gun, they may he continued in either court 
or partly in one and partly in the other. 
And yet, when this claim is thus 'broadly 
stated, no counsel will, we think, seriously 
insist that the section warrants so unprece- 
dented and extraordinary a confusion of ju- 
risdiction. Nevertheless, to insist that this 
court has jurisdiction, in the proceedings 
themselves, to make orders in specific execu- 
tion or enforcement of the decrees or orders 
of the district com-t, involves all that is 
above suggested. 

The superintendence and j^m'isdiction con- 
ferred in that clause of the second section 
are revisory of cases and questions arising 
in the district com't, and contemplate a re- 
view of what is presented to that com-t for 
consideration and decision. They may in- 
clude. the power which, in a special and, per- 
haps, more restricted form, was given in the 
sixth section of the bankrupt act of 1841, [5 
Stat. 440,] wherein authority was given to 
adjourn any point or question ai-ising in any 
case in bankruptcy into the circuit com-t, to 
be there heard and determined; and it may 
be that, under the present act, the presenta- 
tion of such questions and the jm-isdiction 
of this court over .them do not, as in the 
former, depend upon the discretion of the 
district court. As to this it is not necessary 
to express an opinion; but, in either view, 
the questions, or the cases presenting such 
questions, must arise in the district court, 
and their determination in this court is for 
either the guidance or the control of the dis- 
trict court. This is not a jurisdiction to as- 
sume the conduct of the proceedings, or to 
specifically enforce or execute the orders or 
decrees of that com-t. For that pm-pose, the 
district court has ample and exclusive pow- 
er. This jurisdiction, which is given, for 
revisory and perhaps advisory purposes, to 
the circuit court, it can exercise notwith- 
standing the pendency and the prosecution 
of the actions mentioned in the petition here- 
in. The exercise of that jm-isdiction is not 
obstructed by any thing shown by the peti- 
tion. The jm'isdiction of this com-t in the 
case in question, so far as shown by the pe- 
tition for the writ of prohibition, arises on a 
petition for a review of the adjudication 
made in the district court declaring Bininger 
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and Clark bankrupts. There is no impedi- 
ment to the exercise of that jurisdiction. 
The alleged proceedings in the state court in 
no wise interfere therewith. A prohibition 
of such action in the state court as is set out 
in the petition is not necessary for the ex- 
ercise of any jurisdiction in tlie matter of the 
bankruptcy of Bininger and Clark which this 
court has acquired. This court can review, 
in the manner and for all the purposes con- 
templated by the second section of the act, 
the orders, decisions and decree already 
made, and those which may be made in the 
district coiu-t. Such review cannot be ren- 
dered inoperative or ineffectual by any ac- 
tion of the state court. It belongs to the 
district court, and not to this cotnrt, to carry 
into execution the orders and decrees of the 
district court. 

If, therefore, it were to be assumed that a 
state com't stands in such a relation to a fed- 
eral com't, that, agreeably "to the principles 
and usages of law," a writ of prohibition 
could be issued by the latter to the former, 
the petition before us does not present a case 
in which such writ is necessary to the exer- 
cise of our jurisdiction. 

We have preferred to place our decision up- 
on the grounds above stated, not only because 
these questions of the construction of the 
second section of the act are of immediate 
practical importance, but, also, because they 
are directly involved in, and are decisive of, 
other motions pending before us in the same 
proceedings in bankniptey mentioned in the 
petition. 

The application must be denied. 
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In re BININGEB et al. 

[7 Blatchf. 1G5; 1 3 N. B. R. 487, (Quarto, 122;) 
1 Am. Law T. Kep. Bankr. ISO.] 

Circuit Court, S. D. New York. Feb. 11, 1870. 

Bankruptcy — Kevisort Jukisdiction of Cikcdit 
Court. 
The superintendence and jurisdiction confer- 
red upon this court by the 2d section of the 
bankruptcy act of March 2d, 1867, (14 Stat. 
518,) is revisory, and does not confer on this 
court the power specifically to execute the de- 
crees of the district court, or to assume the 
primary exercise of the jurisdiction conferred 
on the district court by the 1st section of that 
act. 

In bankruptcy. 

Francis N. Bangs, for the motion. 
Roger A. Pryor, opposed. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, Disti-ict Judge. 

WOODRUFF, Circuit Judge. The petition- 
er, John S. Beecher, assignee in bankruptcy 
of Abraham Bininger and Abraham B. Clark, 
applies for an order directing the marshal 

' [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



to take possession of the joint estate and 
property of the said bankrupts, and restrain- 
ing and enjoining the bankrupts and certain 
persons heretofore appointed receivers of 
the said joint property, in an action pending 
in one of the state coui-ts between the said 
banlQ'upts, for the settlement of their co- 
partnership affairs, from any interference 
with the said property, to the end that th& 
said property may be brought within the 
jui'isdietion of the disti-ict com't for the south- 
ern district of New York or within the jmis- 
dietion of this coxu't, and that the district 
coiu-t or this com-t may collect the assets of 
the said banla-upts, ascertain and liqxiiJate 
liens, adjust priorities and conflicting inter- 
ests, marshal and dispose of the funds, so- 
as to secm-e the rights of all parties, and 
make due disti'ibution among aU the credit- 
ors, and directing that thereupon the pro- 
ceedings on this petition may be contini'.el 
in the said disti'ict coui't, and restraining and 
enjoining the said Clark from further prose- 
cuting his said action against Bininger in the 
state court, and directing him to permit the 
petitioner, as assignee in banla'uptcy, to pros- 
ecute such action in the name of the said 
Clai'k, and by such attorney as the petitionor 
may employ, and for such other or fm-ther 
order or relief as may be proper. 

The petitioner has wholly mistaken the 
nature and purpose of the genei-al superin- 
tendence and jurisdiction conferred upon 
this court by the second section of the bank- 
rupt act. In Re Bininger, [Case No. 1,417,} 
submitted at the time the motion was made 
for the relief herein prayed for, that subject 
has been discussed and the conclusions of 
the coiu't stated, that such, superintendence- 
and jm-isdiction is revisory, in its nat^u'e and 
piu-pose, and was not intended to give to the- 
pnrties an option to come to this tiibunal for 
original orders, in the natm-e of a specific ex- 
ecution of the decrees of the disti'ict com-t. 
By the first section of the act, the district 
courts ax'e constituted com-ts of bankruptcy 
and declared to have original jm'isdiction in 
an matters and proceedings in bankruptcy. 
Such jurisdiction, according to the very 
terms of the section, extends to and includes 
the collection of all the assets of the bank- 
rupt, tlie ascertainment and liquidation of 
liens, the adjustment of priorities, and the 
other matters which the petitioner seeks to 
secure through the order of this court; and 
it is declared that the said courts shall have 
full authority to compel obedience to all or- 
ders and dea'ees passed by them in bank- 
ruptcy, by process of contempt and other 
remedial process, to the same extent tliat 
the circuit courts now have in any suit pejid- 
ing therein in equitj'. 

In giving a general superintendence and ju- 
risdiction of aU cases and questions arising 
imder the act, congi-ess did not intend that 
the circuit com't should assume the primary 
exercise of that summary jiu:isdiction tlius 
conferred bj'^ the first section on the district 
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courts; and yet that is precisely yvhat is 
soTiglit by the present petition. The penden- 
cy here of the proceedings for the review of 
the decree by which Bininger and Clark 
have been adjudged banlcrupts has no bear- 
ing upon the present motion. Those pro- 
ceedings bring the decree and whatever or- 
ders are involved therein before this court, 
but do not operate to transfer the entire pro- 
ceeding in bankruptcy into this tribunal, to 
be here continued as in a coui't of first in- 
stance. 
The motion must be denied- 



Case "No. 1,419. 

In re BIXINGER et al. 

[7 Blatchf. 168; '■ 3 N. B. R. 4S9, (Quarto, 122;) 
1 Am. Law T. Rep, Bankr. 187.] 

Circuit Court, S. D. New York. Feb. 11, 1870. 

Bankeuptot — Proceedings is Both State and 
Federal Coukts — Election. 

Where C, adjudged a bankrupt by a decree 
of the district court, was seeking a review of 
such decree by this court, and was at the same 
time prosecuting suits in a state court to re- 
strain the proceedings in the district court: Held, 
tliat this court would not require C. to elect 
whether to prosecute further such review or 
the suits in the state court. 

[In banlaniptcy. Petition by the creditors 
of Abraham Bininger and Abraham B. Clark, 
bankrupts, to compel Clark to elect whether 
to prosecute in the circuit coru:t his petition 
of review of the adjudication in bankraptcy, 
or to proceed with certa.in actions begun in 
the state courts. Denied.] 

Francis N. Bangs, for the motion. 
Roger A. Pryor, and Mr. Compton, op- 
posed. 

Before WOODRUFF, Circuit Judge, and 
BLATOHFORD, District Judge. 

WOODRUFF, Ch-cuit Judge. In deciding 
the various motions which have been pre- 
sented to the com-t in the ajjove proceedings, 
(7 Blatchf. 159, 165, [Cases Nos. 1,417, 1,418,]) 
the facts alleged and the claims of the par- 
ties have been more tlian "once recited. For 
the undei'standing of the present motion, it 
will suffice to say, that Abraham B, Clark 
has brought his petition of review to this 
court, alleging that the decree of the district 
court adjudging him and his co-partner, 
Abraham Bininger, bankrupts, is erroneous 
and ought to be reversed. He has also com- 
menced actions against the petitioning cred- 
itors, in the superior court of the city of 
New York, complaining of the conduct of 
those creditors in petitioning for such decree, 
and alle^ng that the decree is erroneous in 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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law and in fact, and was sought through 
improper motives, and by collusion with hi& 
late partner, and has obtained a temporary 
injunction to restrain the prosecution of such 
proceedings. The petitioning creditors now 
move that this court, by its order, require 
him to elect whether he will further prose- 
cute his petition of review in this court, or 
those actions in the state com-t, and that, 
unless he shall elect to abandon and discon- 
tinue the latter, his said petition of review 
may be dismissed. 

The second section of the bankrupt act, 
[March 2, 1867; 14 Stat. 518,] which gives 
to this court superintendence and jurisdiction 
of all cases and questions arising thereunder,, 
and declai'es that the court may, upon bill, 
petition, or other proper process, of any par- 
ty aggrieved, hear and determine the case, 
does not, it is true, declare, in terms, that the 
party aggi-ieved, or any party, shall have- 
the right to invoke that superintendence and 
jmisdiction; but that is necessarily implied^ 
A court of justice is not at liberty to disown 
its jm^isdiction, or to refuse to entertain par- 
ties who apply in due form for the exercise 
of such jurisdiction. Where the jurisdiction 
is itself discretionary, it may be declined r 
and, where parties do not apply in the legal 
or prescribed manner, or in due season, or 
are otherwise in fault in the matter of the 
review sought, doubtiess the court may dis- 
miss their application; and the control of 
the court over frivolous and vexatious ap- 
peals of any kind, is not questionable. But 
we find no warrant for the suggestion, rnat 
the court can with propriety impose com- 
pulsory dismissal, as a penalty or conse- 
quence of alleged or supposed misconduct 
elsewhere, which has no effect to delay or 
impede the exercise of the power of the court 
in the matter of the review sought. If the- 
party who brings his appeal or petition of" 
review to this court, were, by the act of the 
appellant or petitioner, through the aid of 
a state com*t, or otherwise, hindered or de- 
layed in the bringing of the same to a hear- 
ing, or in making other disposition thereof,* 
a different question would arise; and the 
com*t could require that such appeal or re- 
view be brought to a heai-ing in due season, 
or be dismissed. 

It would not be respectful to the state 
tribunal to assume that the decree or judg- 
ment "of the disti'ict court, or of this co^u't, 
would not there be regarded as conclusive 
for all the purposes for which it is conclusive 
here. That, however, is not to be discussed 
on this motion. If the party seeking the re- 
view prosecutes it in due form, and be with- 
out fault therein, we deem it proper that it 
should be heard. 

We must, therefore, decline to require the- 
petitioner Clark to make the election sought,, 
on pain of a dismissal of his proceedings. 
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Case ISTo. 1,420. 

In re BININGER et al. 

[7 Blatchf. 202.] ^ 

Circuit Court, S. D. New York. June 4, 1870.* 

Involuntaht BANKiitPTcr — Amendment of Pe- 
tition — Motive of Petitioxeu — Act of Bank- 
icuPTCY — Insolvency — Appointment of Re- 
ceiver — Intent. 

1. The district court, on the trial before a 
jury, as to the fact of bankruptcy, in an invol- 
untary proceeding under section 39 of the bank- 
ruptcy act of March 2, 1807, (14 Stat. 536,) has 
power to permit an amendment of the creditor's 
petition. 

[See In re Craft, Case No. 3,31G; In re Gal- 
linger, Id. 5,202.] 

2. AVliat constitutes insolvency, under section 
39 of that act, defined. 

[See Warren v. Tenth Nat. Bank, Case No. 
17,202.] 

3. An order of a state court appointing a re- 
ceiver of the property of a debtor is "legal pro- 
cess," within the meaning of section 39 of that 
act. The appointment by a state court of a 
receiver of the property of a debtor, for the pur- 
pose of paying his debts, defeats and delays the 
operation of that act. 

[Cited in Re Stuyvesant Bank, Case No. 13,- 
581; Re Safe-Depo-^it & Sav. Inst., Id. 12,- 
211; Re Hathory, Id. 6,214.] 

4. Where a debtor voluntarily procures his 
pronerty to be taken on legal process, and the 
effect of suf'h taking is to defeat or delay the 
operation of that act, he must be held to have 
intended to produce such effect. 

[Cited in Warren v. Delaware, L. & W. R. 
Co., Case No. 17,194.] 

5. For a solvent trader to suspend payment 
and not resume within fourteen days is fraudu- 
lent as against his creditors, and is an act of 
bankruptcy, within section 39 of that act. 

[See Vanderhoof v. City Bank, Case No. 16,- 
842; In re Ess, Id. 4,530.] 

6. In a px'oceeding in involuntary bankruptcy 
against two debtors, where only one of them 
contests the fact of bankruptcy, it is not proper, 
the acts of bankruptcy being established, to in- 
■quire into the motive of the petitioners in prose- 
cuting the petition, or into the fact of the co- 
operation of the other debtor with the petition- 
ers, or into his motive for doing ga. 

[Appeal from the disti'ict coiirt of the 
United States for the southern district of 
New York. 

[In bankruptcy. Petition by William J. 
Hardy and others to have Abraham Binin- 
ger and Abraham B. Clark adjudged bank- 
rupts. Decree for petitioners. Case No. 
6,0oS. Clark petitions for review of the 
jidjudication, which was affirmed.] 

This was a review of an adjudication of 
banla-uptcy made by the disti-ict com-t, after 
a trial by a jiuy. The charge of the dis- 
trict judge (Blatchford, District Judge) to 
the jmy was as follows: The 39th section 
of the banlvTuptcy act [March 2, 1867; 14 
Stat. 536] provides, that any person residing 
within the jm'isdiction of the United States, 
and owing debts provable under the act, 
exceeding the amount of three hundred dol- 
lars, who, after the passage of the act, 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
- [Affirming Case No. G,058.] 



being banki-upt or insolvent, or in contem- 
plation of bankruptcy or insolvency, shall 
procure or sufifer his property to be taken 
on legal process, with the intent, by such 
disposition of his property, to defeat or de- 
lay the operation of the act, shall be 
deemed to have committed an act of bank- 
ruptcy, and, subject to the conditions there- 
inafter prescribed, shall be adjudged a bank- 
rupt on the petition of one or more of his 
creditors, the aggi-egate of whose debts 
provable under the act amounts to at least 
two hundred and fifty dollars. The condi- 
tion is then prescribed by the same section, 
that the petition shall be brought within 
six months after the act of banla-uptcy has 
been committed. 

In the present ease. It is alleged in the 
petition, that Abraham B. Clark and Abra- 
ham Bininger, composing the firm of A. 
Bininger & Co., have, for the period of six 
months preceding the date of the filing 
of the petition, resided and ti-ansactod busi- 
ness at the city of New York; that the peti- 
tioners' demand is provable against them, 
in accordance with the bankruptcy act; that 
they owe debts to an amount exceeding 
the sum of three hundred dollars; and that 
the petitioners' demau ^ exceeds the sum of 
two hundred and fifty dollars. The debts 
due to the petitioners are then set out, 
being the two promissory notes which have 
been proved in evidence. The petition then 
avers, that, on or about the 19th day of 
November, 1869, which was within six 
months prior to the bringing of the petition, 
the said Abraham B. Clark and Abraham 
Bininger, being bankrupt and insolvent, and 
in contemplation of bankruptcy or insol- 
vency, did proem-e and suffer their property 
to be taken on legal process, to wit, under 
and by virtue of an order made by one of 
the justices of the superior court of the 
city of New York, appointing one Daniel H. 
Hanrahan receiver of all the property and 
effects of the said firm of A. Bininger & 
Co., and which said order was procured by 
the said Abraham B. Clark to be made 
in an action in the said coui't, wherein the 
said Abraham B. Clark was plaintiff and 
the said Abraham Bininger was defendant, 
and that the said receiver was suffered 
to take possession of said property under 
said order, with the intent, by such dispo- 
sition of their property, to defeat and delay 
the operation of the said bankruptcy act. 
These allegations are directly within the lan- 
guage of the act. 

As to the existence of the formal facts 
necessax'y to confer jurisdiction on this 
coui't— the residence of the debtors within 
the jm-isdictiou of the United States, the 
owing by them of the required amount of 
indebtedness, and the presentation of the 
petition by creditors holding the required 
amount of indebtedness, to the proper com*t, 
and within the six months after the com- 
mission of the alleged act of bankruptcy— 
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there is no dispute. There remain only 
three questions for consideration: (1.) Were 
Clark and Bininger insolvent when they 
committed the alleged act of hankruptcy? 
(2.) Did they procm-e or suffer their proper- 
ty to he taken on legal process? (3.) "Was 
the act complained of done with the intent, 
by such disposition of then* propertj', to de- 
feat or delay the operation of the hankrupt- 
cy act? 

The word "insolvency " as used in the bank- 
ruptcy act, as it has been interpreted, I be- 
lieve, by all the judges of the com-ts of the 
United States who have passed upon it, 
means, when applied to traders such as these 
debtors were, simply this— an inability to pay 
debts, as they matm-e and become due and 
payable, in the ordinaiy com-se of business, 
as persons carrying on trade usually do, in 
that which is made, by the laws of the Unit- 
ed States, lawful money and a legal tender 
to be used in the payment of debts, without 
reference to the amount of the debtor's prop- 
erty, and without reference to the possibility 
or probability, or even certainty, that, at a 
futm-e time, on the settlement and winding 
up of all his affairs, his debts will be paid in 
fuU out of his property. Bayly v. Schofield, 
1 Maule & S. 33S; Thompson v. Thompson, 4 
Cush. 127, 134; Lee v. Kilburn, 3 Gray, 594, 
600; Herrick v. Borst, 4 Hill, 050, 657; Bar- 
nard V. Crosby, 6 Allen, 327, 331; Bucking- 
ham V. McLean, 13 How. [54 U. S.] 167; INIer- 
chants' Nat Bank v. Truax, [Case No. 9,451;] 
In re Gay, [Id. 5,279;] Graham v. Stark, [Id. 
y,G76.] Under the 11th section of the act, 
which provides for petitions in bankruptcy 
by debtors, all that is necessary to enable 
a debtor to become a voluntary banki'upt is, 
that he shall reside and owe debts as therein 
required, and shall apply, by petition ad- 
'dressed to the proper judge, setting forth his 
inability to pay all his debts in fuU, his will- 
ingness to sm-render all his estate and effects 
for the benefit of his creditors, and his de- 
sh-e to obtain -tlie benefit of the act. This 
inability to pay debts, mentioned in the 11th 
section, is the same thing as the insolvency 
mentioned in the 39th section. It ineans the 
inability of the debtor, then and there, to 
pay accruing debts, as thej^ mature, in the 
ordinary way, in the usual course of the busi- 
ness of trade, in that which is made by the 
law of the United States a lawful tender in 
the payment of debts. Nothing else is a 
legal tender in payment of debts but that 
which is declared by the law of the United 
States to be lawful money and such legal 
tender. Property is not a lawful tender in 
payment of debts, and a debtor has no right 
to pay a debt with property of any kind. 
Therefore, the amount of the trader's prop- 
erty is of no consequence, if such inability 
exists to pay matm-ed debts in such lawful 
money. 

In this case, the evidence on the question 
of insolvency all points to one conclusion. 
Mr. Clark testifies, not mei-ely that he and 
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his firm had not, on and after the 4th of No- 
vember, 1S69, and down to and including the 
19th of November, 1809, the lawful money 
wherewith to pay the debts of the fii'm as- 
they matured, but that, after the most eai-- 
nest a;nd strenuous efforts, he and the firm 
were unable to obtain such lawful money. 
Being so without it, he and his co-partner 
and the firih were insolvent On the 19th 
of November the business of the firm as trad- 
ers was stopped and broken up, and their 
whole property was put into the hands of a 
receiver on that day. Under such ch-cum- 
stances, Mr. Clark would have had a right 
to present a voluntaiy petition to this com't, 
under the 11th section of the act either 
without or in conjunction with his co-part- 
ner, setting forth the inability of the co-part- 
ners to pay all their debts in full, notwith- 
standing he or they might have thought that 
in the end, such debts would be paid in full 
out of the proper^ of the debtors. The evi- 
dence being all one way, and there being no- 
dispute about the fact of insolvency, on the 
law as above defined, it is the duly of this 
com-t to hold that there is no question of 
fact for the juiy, as to whether the debtors 
were insolvent or not on the 19th of Novem- 
ber. Schuchardt v. Aliens, 1 WaU. [68 U. S.]. 
369. It is perfectly dear that they were 
then insolvent 

The second question is, as to whether the 
debtors procured or suffered their propertj' 
to be taken on legal process, on the' 19th of 
November. The debtor Bininger, by making: 
no answer to the petition, confesses its alle- 
gations. As to the debtor Clark, there is no 
disputed question of fact, on this branch of 
the case. It appears in evidence, from the, 
written complaint filed by Mr. Clark, in the 
suit brought by him in the suDerior com-t of 
the city of New York, against his co-partner 
Bininger, and which is vei-ified by him, that 
he prayed that court in such complaint, that 
a receiver of the property, rights and good 
will of said partnership might be appointed, 
with power to dispose of the same for the 
benefit of all parties entitled thereto, and 
tliat the proceeds thereof might be divided 
among the pai-tners, after the payment of all 
just debts of such partnership. This was a 
prayer to the said com-t, on the part of Mr. 
Clark, to take possession of the property of 
the partners by legal process. This action 
was followed up by an order made by the 
said com-t, on the 19th of November, direct- 
ing that Daniel H. Hanrahau be appointed 
receiver of all the debts, property, equitable 
rights and things in action belonging to said 
partnership, with power to dispose of the 
same for the benefit of all parties concerned, 
according to law. It further appears in evi- 
dence, that such receiver complied with the 
requirements of such order, that he should 
execute and file an ofiicial bond, upon doing 
which he was to be invested witli all the 
rights and powers of his receivership. It 
also appears, that he has actually taken pos- 
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session of said property under the order. 
Sucli order is legal process. It is process for 
the taking of property, issued in a legal 
proceeding, as much as an attachment or 
an execution. The fact that the act of 
congi-ess, the paramount law of the land, 
onacted under the authority of the consti- 
tution of the United States, which all ju- 
dicial oflacers, federal and state, are bound 
and sworn, by oath or affirmation, to sup- 
port—the fact that the baula-uptey act makes, 
in broad terms, the procuring or suffer- 
ing property to be taken on legal process, 
with certain attendant circumstances, an 
act of banla-uptcy, shows, that the circum- 
stance that the property is taken on legal 
process issued out of a court of a state, fur- 
nishes no ground for withholding an adjudi- 
cation of bankruptcy. On- the contrary, in 
view of the well-known fact, that the mass 
of civil legal process is issued out of the 
courts of the states all over the United States 
— com-ts of justices of the peace and comls 
of record— and that the amount of property 
taken on civil legal process issued out of the 
federal com*ts is comparatively very small, 
it is evident, that congress intended to say, 
that the taking of property on legal process 
issued out of a court of a state is an act of 
banlcruptey, when accompanied by the other 
conditions specified in the 39th section of the 
act The property in this case was taken on 
the process. This process was issued by a 
court of justice, and was a legal and proper 
process. It carried on the face of it a right 
-^o the receiver to take possession under it of 
the properly named in it It was, therefore, 
in the sense of the act "legal process." 
There is, then, nc question of fact to be 
submitted to the jury as to the second head 
of inquiry. 

The next question is, as to the intent with 
which the procui-ing or suffering was done. 
To be within the 39th section, it must liave 
been an intent, by such disposition of their 
property, to defeat or delay the operation of 
the bankruptcy act The matter of intent is 
illustrated by a familiar principle of law. 
Where an individual is charged with the 
offence of assault with a deadly weapon, 
with intent to kill, if it be shown that he 
linowingly and voluntarily pointed a loaded 
pistol at a vital part of another human .')eing, 
the law declares that the natural, inevitable 
consequence of that act is to kill, provided 
the pistol is fired; and the individual canuot 
be heard to say, that he had no intent to 
kill, the pistol being so pointed at a vital 
part, provided he had an intent, witli such 
weapon so pointed, to fire it, and did fire it 
The intent must be judged of with reference 
to tlie voluntary action of the individual. 
That is the ti-ue rule in all cases of the kind. 
In the present ease, as the necessary and in- 
evitable consequence of the ti-ansfer of the 
property referred to, to the receiver, was to 
defeat the operation of the bankruptcy act 
in regard to that property, then, if the debt- 



ors voluntarily procured or suffered such' 
property to be so taken on such legal process, 
when they were sane, when they were not 
under duress, w^hen the procuring or the suffer- 
ing was voluntary, the law conclusively pre- 
sumes that they had the intent to defeat the 
operation of the bankruptcy act This must 
be so; otherwise, no laws, civil or criminal, 
could ever be administered. Every pei-son is 
presumed to intend the natural and probable 
consequences of his own acts, and, if it be 
shown that tiie consequences naturally fol- 
low the acts, it is competent to infer tlie ni- 
tent in doing the acts, ■to effect such con- 
sequences. Denny v. Dana, 2 Gush. IGO, 1 72 ; 
Beals V. Clark, 13 Gray, 18, 21. The vale is 
thus stated by Judge Hall, of the northern 
disti'ict of New York, in tlie recent ease cf 
In re Smith, [Case No. 12,074:] "Every per- 
son of a sound mind is presumed to intend 
the necessary, natural or legal consequences 
of his deliberate act This legal presump- 
tion may be either conclusive or disputable, 
depending upon the natm-e of the act and 
the character of the intention. And when, 
by law, the consequences must necessarily 
foUow the act done, the presumption is ordi- 
narily conclusive, and cannot be rebutted by 
any evidence of a want of such intention." 
There are many decisions by the courts of 
the state of New York, to the effect that, 
notwithstanding the denial of an intent to 
commit a fraud or to produce a foi-bidden 
result, such intent will often be conclu.«ti roly 
presumed. Cunningham v. Freeborn, U 
Wend. 240; Waterbury v. Sturtevant, 38 
Wend. 353; Fiedler v. Day, 2 Sandf. r)94; 
Robinson v. Stewart, 10 N. Y. 189; Barnev v. 
Griffin, 2 Comst [2 N. Y.] 365; Collum v. 
Caldwell, 16 N. Y. 484. In the present case, 
the denial by Mr. Clark of an intent to defeat 
or delay the operation of the bankniptcy act 
is of no consequence, provided he had the m- 
tent to procure the appointment of the re- 
ceiver, and prociured such appointment, and 
suffered the property to be taken by such 
receiver, and did these things knowingly nnd 
while he was sane and not imder duress. If 
so, then the law conclusively presumes that 
he had the intent to effect the result which 
would necessarily and inevitably follow. 
That result was a defeating of the operation 
of the bankiniptcy act in respect to such 
property, if the receivership over it should 
remain undisplaced. 

On the question of intent, the evidence is. 
that Jlr. Clark signed and verified, and 
caused to be presented, the complaint in the 
state court containing the prayer to which I 
have referred. This, followed by the ap- 
pointment of tlie receiver, and by his taldng 
possession of the property, would certainly 
bring Mr. Clark within the category of suffer- 
ing the property to be taken on legal process, 
if it did not bring him within the category 
of procuring it to be so taken. Mr. Bininger 
confesses, by his default, that he suffered it 
to be so taken. The suspension of payment 
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Tjy the firm occurred on the 4th of Novem- 
Ijer, and the receiyer was appointed and 
took possession of the property on the 19th 
•of November. It appears, therefore, that 
the period of fifteen days elapsed between 
the time when the firm became insolvent and 
the time when its property was taken on the 
legal process. Mr. Clark testifies that the 
proceeding for the appointment of a receiver 
was taken with his knowledge and consent, 
4ind that he was told that the receiver would 
take possession of the property of the firm. 
The evidence is conclusive that Mr. Clai'k 
linew what he was doing, and was of a sound 
mind, and did not act under any duress. Un- 
der such circumstances, the bankruptcy act 
IS plain in its requirements. When a mer- 
•cJaant or trader is insolvent, that is, unable 
to pay his debts, as they mature, in the 
ordinary course of business, as the term "in- 
solvency" has been interpreted to you by the 
court, it is his duty to come at once into 
the bankruptcy court, under the protection of 
this law, and submit his property to that 
<;ourt for adjudication and distribution; and 
a, mode is provided by the. act for bringing 
in his co-partner who will not come in voluu- 
tarily. 

It follows, therefore, that there is no ques- 
tion of fact to be submitted to you in this 
case. On the law, as apphcable to the im- 
<lisputed facts, I can perform my duty in no 
•other way than to direct you to render a 
verdict for the creditors as to the act of 
Ijanki-uptcy to which I have directed your 
attention, namely, that these debtors, being 
Insolvent, did, on the 19th of November, 1S69, 
suffer their property to be taken on such 
legal process, with the intent, by such dis- 
position of that property, to defeat the 
operation of the bankmptcy act of the 
United States; and it is your duty to render 
such verdict. I direct that verdici according- 
ly. 

The jury having, in accordance with such 
■direction by the court, rendered a verdict 
tor the creditors, as to the act of bankruptcy 
referred to, and an order of adjudication 
having been made, Clark brought a petition 
•of review. 

Charles F. Sanford and Mansfield Comp- 
ton, for Clark. 

Francis N. Bangs, for creditors. 

AVOODRUFF, Circuit Judge. Abraham 
Bininger and Abraham B. Clark composed 
the firm of Abraham Bininger & Co., who, 
for many years, carried on business in this 
■city as merchants and traders. On the pe- 
tition of William J. Hardy and otliers, cred- 
itors of the firm, they were, on the 22d of 
December, 1869, decreed bankrupt, and Clark 
Tias brought into this coxu-t for review the 
proceedings had in the district court upon that 
petition, and the decree pronoimced thereon. 

The petition, as originally filed, alleged, as 
:acts of bankruptcy, that Bininger and Clark 
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had fraudulently stopped, and had not re- 
smned, payment of their commercial paper 
within a period of fourteen days; and that 
they, on the 19th of November, 1869, did, 
in substance, effect a transfer of all their 
partnership property to one Daniel H. Han- 
rahan, imder color of the appointment of said 
Hanrahan to be a receiver of the property of 
the firm, procm-ed by Clai-k in a proceeding 
instituted in the supeiior court of the city of 
New York against Bininger, and suffered by 
the said Bininger, with intent to hinder and 
delay the creditors of the firm. Clark alone 
appeai'ed and answered this petition. By 
his answer he denied that he or his said firm 
had "committed an act of banki-uptcy set 
forth in the said petition or otherwise," and 
demanded a ti*ial by jm*y. He alleged, in 
his answer, that neither he nor his said firm 
were insolvent, but were, on the contraiy, 
fully able to pay all their just debts and lia- 
bilities and have a large sm-plus. He admit- 
ted that, on the 19th of Novembei-, 18G9, he 
commenced an action in the aforesaid comt, 
against his co-partner, Bininger, praying for 
a dissolution and an accoimting, and for the 
appointment of a receiver; and that such 
court did appoint the receiver, and he, on the 
same 19th of November, took possession of 
the property of the firm in this city, and 
was in possession when the petition of the 
creditors was filed. He fmrther alleged, that 
such petition was filed by collusion between 
his co-partner Bininger and their a'editors. 

On the ti'ial, and upon the examination of 
Clark on his own behalf, the petitioning cred- 
itors obtained leave to add fiu-ther allega- 
tions to their petition, by way of amendment.. 
To the granting of such leave Clark objected 
and excepted. By the amendment the peti- 
tioners further charged, that the debtors, on 
the 19th of November, 1869, being bankrupt 
and insolvent, and in contemplation: of bank- 
ruptcy or insolvency, made a grant, sale, con- 
veyance and ti'ansfer of their property, es- 
tate, effects, rights and credits to the before- 
mentioned Hanrahan, with intent thereby to 
defeat and delay the operation of the bank- 
rupt act, and procm'ed and suffered their 
property to be taken on legal process, to wit, 
under and by vh'tue of the before-mentioned 
order appointing Hanrahan receiver, which 
was procured by the said Clark, and the 
said receiver was suffered to take possession, 
&e., with the intent, by such disposition of 
their property, to defeat and delay the opera- 
tion of the said act of congress, and to de- 
lay, defraud, and hinder the creditors of the 
said debtors. 

The allegation thus added to the petition, 
Clark answered by a denial. Bininger there- 
upon appeared in form by his solicitor, but 
made no answer to the petition. The trial 
then proceeded, and, at the close of the testi- 
mony, the judge charged the jury, in effect, 
that the petitioning creditors were entitled 
to a verdict finding that the debtors, being 
insolvent, did, on the 19th of November, 1869, 
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suffer tbeir property to be taken on legal pro- 
cess, with tlie intent, by such disposition 
of tliat property, to defeat the operation of 
the said act of congress. 

(1.) In my judgment, there was no error 
in permitting an amendment of the petition. 
It belongs to com-ts of justice, as the gen- 
eral rule, to permit amendments of proceed- 
ings before them, where they have obtained 
jm-isdiction of tlie person and of the sub- 
ject-matter; and it would be strange if the 
disti-ict com-t, ha the administration of the 
banlirupt law, should be held incompetent 
to allow such amendments. The exercise of 
the power may often be indispensable to 
the complete attainment of justice. The gen- 
eral orders in bankiniptcy made by the su- 
preme com-t contemplate the exercise of this 
powex-, and are, at least, evidence that the 
supreme court deemed that such amend- 
ments might lawfully be allowed. See Gen- 
eral Order 14. Here, Clark answered the 
amended petition, and the issue thereby cre- 
ated was ti'ied and determined. 

(2.) On the question, what constitutes in- 
solvency in a ti-ader, I concm* in the views 
expressed by the district judge on the trial; 
and they have singular aptness to the present 
case. The alleged banki-upts owed a very 
lai'ge sum of money. They had been sti'ug- 
gling for months, in a condition of great em- 
barrassment, to raise money for the payment 
of their obligations as they matm-ed. They 
used means ordinary and extraordinary, im- 
til even such means failed to procm-e them 
funds, submitting to sales of their own paper 
at an enormous discount, for that purpose. 
It is clear that, if they had been able to 
raise money by continuing to enlarge their 
liabilities in the futm-e at such a rate, in 
order to meet their payments, the loss would 
have absorbed their entire estate. Their real 
estate in this city was incumbered. They 
had real estate in Vii-ginia, which they had 
been long endeavoring in vain to dispose of 
and convert into some available form; and, 
at length, they stopped payment, for the 
want of funds wherewith to pay. This, in 
my judgment, constituted insolvency, within 
the meaning of that term, as used in the 
bankrupt law. 

On a question of this kind, in Thompson 
V. Thompson, 4 Gush. 127, 134, Chief Jus- 
tice Shaw says: "By the term insolven- 
cy, as used in these statutes, we do not 
understand an absolute inability to pay one's 
debts at some futiu'e time, upon a settle- 
ment and winding up of all a trader's con- 
cerns; but a trader may be said to be in in- 
solvent circumstances, when he is not in a 
condition to pay his debts in the ordinai-y 
course, as persons carrying on trade usually 
do." This is the only consti'uetion which I 
thinlc is adapted to give effect to the act of 
congi-ess, for the beneficial purposes for 
which it was designed. Without this, a trad- 
er's property may be wasted, preferences 
am'..-ug creditors given, and other transfers of 



his property effected, wholly inconsistent 
with the intent of the act. To hold that the 
probabilitj- that, if the estate should be judi- 
ciously managed, it .would, after the lapse of 
some indefinite time, at prices corresponding 
with its then present estimated value, pro- 
duce enough to pay the creditors, if they 
also would wait and not force sales by judg- 
ments and executions, is to constitute proof 
of solvency, within the meaning of the law, 
would be neither sensible nor just. The con- 
trai-y is held in Lee v. Kilbm-n, 3 Gray, 594, 
GOO; in Shone v. Lucas, 3 Dowl. & R. 218; 
and in Bayly v. Schofield, 1 Maule & S. 338, 
350. The late learned chancellor of this- 
state, I recollect, used to express and apply 
the rule above stated by Chief Justice Shaw, 
and the district judge has, in his charge, 
cited numerous other cases from this and 
other states, to the same effect 

I have no doubt that the charge of the 
com-t below was correct upon that point. 
By this, however, I do not mean to say. that 
in eyevy instance of temporary want of 
money to pay debts coming to matm-ity, in- 
solvency is to be inferred. This would be- 
tantamoimt to saying that, whenever a 
trader suffers a note to go to protest for 
want of funds in hand wherewith to pay, he 
can thereupon be adjudged insolvent. This 
would be an exti-eme view. Here, the debt- 
ors were shown to be permanently in that 
condition, and they could not be deliv^^red 
therefrom, if at all, except by extraordinary 
means, out of the course of business; and 
even extraordinary means had been resorted 
to and had failed. 

(3.) The remaining question is, whether, 
the firm being insolvent, it was an act of 
banlvi-uptcy to apply to the state coui-t, pro- 
cure the appointment of a receiver and an 
order for the delivery of the property of the 
fii-m to him, and thereby prevent the opera- 
tion of the bankrupt law upon the propi-rty 
and the administi-ation thereof. 

I conctn: with Judge Blatchford, tliat tlie 
term "legal process," as used in the bank- 
rupt law, is not to be confined to any par- 
ticular form of writ, execution or attach- 
ment. An order of sale to be executed by a 
master in chancery is, in a just and proper 
sense, legal process, though, in a technical 
sense, Avrits. executions, attachments and the 
like, running in the name of the people, and 
addressed to a sheriff or like officer, are 
usually meant by that term. The writ, man- 
date, or order of a court, taking hold of the 
property, and withdrawing it from the pos- 
session and control of the debtor, and from 
the ordinary reach of creditors for the pay- 
ment of what is due to them, are each and 
either of them, within the intent and true 
meaning of the term, legal process, as here 
employed. 

Was this, then, done, with intent to defeat 
or delay the operation of the bankrupt act? 
It is entirely clear that its effect was to do- 
both. 
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In tlie discussions of this subject, had be- 
fore me, it has been, jn substance, insisted, 
that a proceeding in the state court for wind- 
ing up the business of a co-partnership, set- 
tling the accounts between the partnex'S, and 
paying the co-partnership debts, through a 
receiver, was the appropriation of the prop- 
erty just as an administration under the 
banlirupt act would appropriate it; that, 
therefore, such a proceeding cannot be said 
to defeat the operation of the banlirupt act; 
and that, on the contrary, it effectuates the 
very purpose and object of that act, by pay- 
ing the creditors without preference. In the 
first place, it does absolutely defeat the oper- 
ation of the banla'upt act, by withdrawing 
the property from any administration under 
it Whether some other administi*ation, 
either through a receiver or a voluntary as- 
signee, is wiser and better or not, whether 
the end will be the same, if those modes ai-e 
<:arried into honest and faithful execution or 
Got, the operation of the bankrupt act is 
equally defeated. For, be it observed, the 
statute does not say, with intent to defeat or 
prevent the result which the bankrupt law is 
intended idtimately to accomplish, namely, 
the appropriation of the property to the pay- 
' ment of the debts, but it does say, with in- 
lent to defeat or delay the operation of the 
act. Withdrawing the property from the 
reach of that law and the means which it 
provides to secure the intended result, does 
effectually, in respect of that property, de- 
feat the operation of the act. 

The design and purpose of the bankrupt 
law is, that the property of insolvents shall 
be secured to their creditors in the very mode 
pointed out thereby, with all the facilities 
for its appropriation, all the seetnrity for its 
administration, all the safeguards against 
fraud, all the protection against devices to 
establish false claims, fictitious debts and il- 
legal or inequitable preferences, which that 
act provides, and in the summary manner in 
which the proceedings may be conducted. It 
Is not, therefore, for the debtors or for the 
debtors and some of the creditors to say, we 
can devise a better or safer or more econom- 
ical mode of reaching the same final result 
If it were true, it would be only saying, we 
will resort to an expedient to defeat the bank- 
rupt law, and our reason therefore is, that 
we think our plan is wiser and better than 
that which congress has seen fit to pre- 
scribe. 

But the administration of the property un- 
der a receiver in such a suit does not neces- 
sarily accomplish the same result It is not 
necessary to enlarge upon this to anticipate 
all possible differences, but reference may be 
made to various provisions of the bankrupt 
law, such as, requiring the smTender of se- 
cm-ities as a condition of participation in 
the bankrupt's estate, (section 20;) excluding 
claims deemed fraudulent under the act, (sec- 
tions 22, 39;) denying to creditors who have 
received or taken secm-ities, with reason to 
Sfed.cas. — 27 



believe in the insolvency of the debtor, und 
for the pm-pose of obtaining a preference, 
any share of the estate, (Section 23;) and ex- 
cluding those who may have received secur- 
ity or property as a consideration for not 
opposing a discharge, '(section 35.) These 
subjects would find no place in the admin- 
istration of the estate under the state laws, 
through a receiver. There are, also, sum- 
mary means of investigation and enquiry pe- 
culiar to the bankrupt law and not known 
to the other proceeding. So, too, the sub- 
ject of making dividends from time to time 
is committed to the determination of ci"ed- 
iters, (section 27;) several . classes of debts 
are declared entitled to a preference and to 
payment in full in priority to others, (sec- 
tion 28;) and special modes of determining 
disputed claims are provided, (section 6.) 
There are, doubtless, other differences be- 
tween the administi-ations under the bank- 
rupt law and by a receivership under the 
state laws, but the above are sufficient to 
show that the two are wholly inconsistent 
and that the latter defeats the former. 

To this it seems hardly necessary to add, 
that the taking of the property by a receiver 
for administration delays the operation of 
the act; for, it cannot reach the property at 
all as to the co-partnership debts, and, as 
to individual creditors, if it should turn out 
that there is any thing for them, they must 
wait the termmation of the entire proceed- 
ings under the receivership before the as- 
signee in bankruptcy appointed for them, 
can reach it. A proceeding which must pass 
through all the oi'dinary forms of litigation, 
and which is susceptible of almost indefinite 
protraction, through orders, appeals, rehear- 
ingSj &c., is substituted for the summary 
proceeding which the act of congress pro- 
vides. 

It is claimed, on behalf of Clark, that al- 
though all this may be true, yet this neces- 
sary result of his action in the matter was 
not the motive which influenced him; that 
it was not for the pm-pose of accomplishing 
this defeat of the operation of the banla-upt 
law that he proceeded to the appointment of 
a receiver; that other considerations were 
the moving cause; and that, therefore, it 
cannot be said that he intended the results 
pointed out 

It seems unnecessary to say anything in 
addition to the reasoning of the district judge 
upon this point, and that of Judge Hall, in 
the northern district, in the case of In re 
Smith, [Case No. 12,974,] and to what is said 
in Denny v. Dana, 2 Gush. ItJO, 172, and 
Beals V. Clai-k, 13 Gray, IS, 21. It is no 
novel doctrine. The debtor must be taken 
to laiow the law, and to know tlie precise 
legal effect of his act. He did certainly in- 
tend the act and all the legal consequences 
of the act 

It Is easy to confoumj motive with intent, 
and that has been done, I think, in the dis- 
cussion of this case. It was done by the debt- 
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or, Clark, in his testimony. No doubt he tes- 
tified tnithfiilly, when he said, in substance, 
tliat he did not procui-e the appointment of 
a, receiver vrith the intent to defeat the op- 
eration of the bankrupt law. I have no 
doubt he meant by this, that defeating or de- 
laying the operation of the bankrupt act Tvas 
not the motive which induced him to procm'ft 
such appointment. He did intend to do the 
very thing' which hinders and defeats that 
act, and, in judgment of law, he knew when 
he did it that it would have that effect. 
Knowing tlie effect, he must have intended 
to produce it, when ho voluntarily chose to 
do the act Whatever his motive was, he 
acted voluntarily in choosing, and, therefore, 
in intending all the legal results which would 
flow from his action in the matter. 

There is an alternative view of this sub- 
ject which would in.luce me to affirm the 
decree in this case, if I deemed it doubtful 
whether a state of insolvency within the 
meaning of the law existed, and which is 
so conclusive that a reversal and an order 
for a new trial ^^'ould be useless and, there- 
fore, improper. It is alluded to in the chai-ge 
of Judge Blatehford. If tlie firm was not 
insolvent, they hid the means of paying 
their debts. It is now insisted, on that pre- 
cise ground, that they were not insolvent. 
If, then, they had stich means, it was their 
duty to xise them for the pm-pose of paying 
their debts; and, being solvent merchants 
and traders, they committed an act of bank- 
ruptcy by stopping payment, and not re- 
suming payment within fourteen days. Of 
such an act fraud Avill certainly be the prima 
facie import; and the construction given in 
many cases to the language of the 39th sec- 
tion, makes it an act of bankruptcy to sus- 
pend and not resume payment within fom'- 
teen days, whether the same be fraudulent 
or not. WiUiout affirming the constriiction, 
I incline A'ery decidedly to hold, that con- 
gress intended that, for a solvent trader to 
suspend payment and not resume for foiir- 
teen ^ays, should be deemed fraudiUent as 
iigainst creditors. Doubtless, cases may 
iirise in which solvent traders may be com- 
pelled, while acting in the utmost good faith, 
-to suspend payment; and, in eon^ideraton 
thereof, fourteen days are allowed within 
which they may resume and thereby repel 
any inference of fraud. But. within Ihat 
period, if solvent, in the just sense of that 
tei'm, applied- to this subject, they must re- 
\sume or their continued suspension is, per 
«e, fraudulent. 

I have only to add, that the motive of the 
■petitioners in prosecuting the petition, or the 
■co-operation of Bininger, or his motive there- 
Xor, can have no possible effect in determin- 
ing the quality of the acts alleged to be acts 
of bankruptcy, or the legal consequence of 
such acts. The rejection of evidence tend- 
ing to show collusion between Bininger and 
the petitioning creditors was not erroneous. 
However fully established, the decree must 



have followed, as the right of the creditors. 
If the design was to show a purpose to ad- 
minister the bankrupt's estate so as to de- 
fraud Clark, that design appertains to the 
future. The means are abundant to pro- 
tect Clark against any such fi-aud, and the 
eoinrt and the law are competent in ade- 
quacy and power to see that, in the execu- 
tion of the law, full justice and protection 
are accorded to all who are interested. 
The decree must be affirmed. 
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In re BINIXGER et al. 

[9 X. B. K. (1874,) 5GS.] » 

District Court, S. D. New York. 

B.^sKuuPTcy — Powers of Register — Assigxee'9 
BoSD— KEvoKI^"G Notice. 

1. The power of the register to require the 
assignee to give the bond required by the 13th 
section of the act upon tlie written request of 
creditors who have proven their claim, or to 
proceed to take testimony for the pui-pose of 
ascertaining the amount in which such bond 
ought to be given. Doubted. 

[2. Act March 2, 1867, § 13, (14 Stat. 522,) 
providing that the judge, upon request, in writ- 
ing, of any creditor who has proved his claim, ■ 
shall require the assignee to give bond for the 
faithful performance of his duty, requires a 
ministerial act, which the register may per- 
form.] 

In bankruptcy. 

I, the undersigned register in charge of 
the above entitled matter, do hereby certify 
that a petition has been filed with me, on 
the part of John S. Beecher, Esq., assignee, 
setting forth that on the 24th day of No- 
vember, 1S71, he was served with a notice, 
which notice was to the effect that sev- 
eral creditors of the bankrupt who had 
proved their claims had filed with the regis- 
ter in charge a request in writing that the 
said assignee, John S. Beecher, be required to 
give a good and sufficient bond for the faith- 
ful performance and discharge of his duty 
pm*suant to the requirements of the 13th sec- 
tion of the act, and that testimony would be 
taken before said register at his office on the 
28th day of November instant, for the pur- 
pose of fixing the amount of such bond. The 
said petition further sets forth that the said 
assignee has never been served with any copy 
of the request in said notice referred to, nor 
with any order of the court requiring him to 
give a bond, nor with any order of the court 
authorizing the register to fix the amount of 
any such bond, nor with any order of the 
court referring it to said register to take tes- 
timony concerning such bond, or the amount 
thereof, and that as he is informed and be- 
lieves no such order has been made. And 
thereupon the said petitioner in and by said 
petition applies to me, the said register, for 
"an order revoking, recalling, and counter- 
manding such notice," and the said petition 

^ [Reprinted by permission.] 
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further asks that in case such application be 
refused by said register, then he, the said 
petitioner raises the point that said notice and 
the taliing of testimony xmder the same are 
unauthorized by law, and that the register 
is not authorized by law to issue such notice, 
nor to proceed in pursuance thereof without 
-a special order of the court. The said peti- 
tion is accompanied by an order of this com*t 
fovmded thereon, staying all proceedings 
under said notice and application referred to, 
until the register shall have certified to the 
■com"t the point raised by the said petition. 
Having declined to make an order revoking, 
recalling or countermanding said notice, I 
proceed as required in said petition and order 
to certify to the judge for decision the point 
whether I am as a matter of law boimd to 
make the order so applied for. And I here- 
by certify that on the 23d day of November 
instant, a request, signed by Townsend, 
Jlontant & Co., creditors of said estate, who 
liave proved their claims to the amount of 
§6,493.42; O. Dord & Co., creditors of said 
estate, who have proved their claim to the 
amount of $3,341.80; the Ocean National 
Banlv, creditor of said estate, who has proved 
its claim to the amount of $11,677.02; the 
Continental National Bank, a creditor of 
said estate, who has proved its claim to the 
4imoujit of $12,418.86; James S. Craig, a 
•creditor of the said estate, who has proved 
liis claim to the amount of $13,443.50; and 
Mansfield Compton, a creditor of the estate 
of the said A. B. Clark, who has proved 
his claim to the amount of $1^811.50, asking 
that the said assignee be required to give 
a good and sufficient bond as reqifired by the 
13th section of the banki-upt act That there- 
upon I directed a notice to be given to said 
assignee and to the said creditors, that for 
the purpose of fixing the amount of said bond 
I would take testimony at my office on the 
28th day of November instant, at 1 o'clock 
on that day. 

P. N. Bangs, for assignee. 



By J. T. WILLIAMS, Register. The lan- 
guage of the 13th section of the act is, 
"The judge * * * upon request in writing 
of any creditor who has proved his claim, 
•shall require the assignee to give a good 
and sufficient bond to the United States with 
a condition for the faithful performance and 
■discharge of his duties." These imperative 
words require nothing but a ministei*ial act 
The report of the congressional committee on 
provisions of the laws, dated February 23, 
1S71, which was accepted by congress as a 
legislative construction of the bankruptcy 
tict has these words; "The- theory of the 
existing law is that every matter of law or 
fact upon which an issue is framed shall be 
adjudicated by the district judge as a coxirt 
of bankruptcy, and that every other matter 
of administration under the law and the 



general orders may be disposed of by the 
register." It is a principle long ago settled, 
and imiversally acted upon that whatsoever 
power is by statute conferred upon an officer, 
such officer is boimd in duty to exercise that 
power. General order 5 devolves upon the 
register, "the administi-ative duties arising 
under the several cases referred to them." 
The order of reference under which this case 
was committed to my chai'ge required me 
"to take such proceedings therein as are re- 
quired by the act" I therefore regard it 
my duty to do in this case, as weU'as all 
others, every act which by the bankruptcy 
act and general orders I may perform. If 
requiring a bond of an assignee under the 
circumstances above referred to be not one 
of the duties enjoined upon a register, I 
know not by what criterion we shall ascer- 
tain what acts he may perform. It is not 
perceived why the ascertaining by testimony 
what sum a bond shall be in, before requiring 
the assignee to execute it is not a duty 
incident to the requiring of such a bond. 

I am aware that the court, Ballai-d X, in 
the Case of Dean, [Case No. 3,699,] upon an 
objection to the fee charged by a register for 
taking such a bond, says: "I am of opinion 
that the judge only— that is, the distiict 
judge— can require an assignee to execute a 
bond." But it will be observed that he holds 
this bond so taken by the register- to be valid, 
and allows the fee charged therefor. It is 
dear therefore that the remark was obiter, 
or rather that the decision of the com't was 
contrai-y to the opinion so expressed. But 
such dictum is in teeth of the legislative 
construction of the act above referred to. 
The words "judge," "court," and "register," 
are used indiscriminately in the act— the cri- 
terion of construction being, "Whenever the 
judicial power is required to be exercised, it 
must be by the judge, and when the act is 
administrative or ministerial, it may be by 
the judge, or by the register." See Congres- 
sional Reports above refei-red to. Such has 
been repeatedly the construction the court 
has given to these words. Take, by way of 
example, the 23d section of the act, which 
refers to the first meeting of creditors before 
the register at his office, where the judge is 
never present. That section px-ovides that 
when a claim is presented for proof before 
the election of an assignee, and the judge 
entertains doubt of its validity, or of the 
right of the creditor to prove it, and is of 
opinion that such validity ought to be inves- 
tigated by the assignee, he may postpone the 
proof until the assignee is chosen. Here the 
word "judge" has imiformly been construed 
to mean or include register, and could by no 
possibility have any other construction. See 
In re Orne, [Case No. 10,581;] In re Hei*man, 
[Id. 6,426;] In re Noble, [Id. 10,282;] In re 
Jones, [Id. 7,447;] In re Stevens, [Id. 13,391;] 
In re Chamberlain, [Id. 2,574.] But the 
question presented here iswhethOT the regis- 
ter is bound as a matter of law to grant an 
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"order revoking, recalling and countermand- 
ing the notice" above referred to. It is clear 
that lie is not bound as a matter of law 
so to do, if the gi-anting or refusing to 
make such an order is a matter concerning 
which he may exercise any discretion what- 
ever. 

I am requested to make an order revoking, 
recalling and countermanding a notice, on 
the ground that I had no statutory authority 
to entertain such proceedings. But if I had 
no authority to entertain such proceedings, I 
am at a loss where to look for authority to 
make an order revoking such a notice. A 
notice may be given without authority, statu- 
tory or otherwise, by any one who sees fit 
to give it; but to make an order one must 
have authority. It was perhaps competent 
to take such testimony without notice to the 
assignee. But I know of no law that forbids 
the giving of such notice. Yet if the taking 
of such testimony would be an act of super- 
erogation, it would be difficult to see how 
the assignee could be injured by it, and if 
not injured by it, how can he be heard to 
complain of it? Upon the theory upon which 
the counsel for the assignee asks that the 
notice be revoked, the testimony when taken 
would be immaterial and worthless, and con- 
sequently in no way injurious to him. He 
has no' right to presume what may be the 
futm-e action of the register, except to pre- 
sume that it will be legal. But the only 
question now presented is, is the register 
bound as a matter of law to make the order 
asked for? And I further certify that at the 
hour in said notice specified counsel for 
divers creditors appeared at my chambers, 
to vnt: Mr. Marsh, Mr. Blanchard, Mr. Comp- 
ton, air. Corbett and Mr. Cronin, and upon 
being informed by me of the order of the 
court staying the proceedings, under said 
notice, they requested me to state in my 
certificate to the court, required by said or- 
der, that in case your honor should enter- 
tain doubts of the correctness of the prac- 
tice pui-sued by the register, they desired to 
be heard before your honor. 

All of which is respectfidly submitted. 
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Case N"o. 1,42S. 

In re BINNS. 

[4 Ben. 152.] * 

District Court, S. D. New York. May, 1S70. 

Baxkruptcy— Fraudulent Transfer — Petition 
TO Modify Injungtios — Pleading. 

Certain creditors of a bankrupt obtained judg- 
ment against him by default. On that judj:- 
ment execution -was issued and a levy made. 
A petition in bankruptcy was then filed and an 
injunction granted, staying the sheriff's pro- 
ceedings. The creditors appHed by petition for 
a vacation or modification of the injunction, so 
as to allow the sheriff to sell enough of the 
property to satisfy the execution: Held, that 
the transfer worked by the legal proceedings 
■was, under section 33 of the bankruptcy act, 
[March 2, 1867; 14 Stat. 534,] prima fade evi- 
dence of fraud; that the creditors must rebut 
this; but that their petition was bad, as it did 
not negative the circumstances which section 35 
declares make the transfer void. 

In bankruptcy. This was a petition by 
James T. Burns and Daniel H. Watson, judg- 
ment creditors of [Leonidas Binns] the bank- 
rupt, praying for the vacation or modifica- 
tion of an injunction restraining the sheriff 
of the city and county of New York, and all 
other persons, from selhng, incumbering, as- 
signing, disposing of, or in any way what- 
ever interfering with, the properly of the 
bankrupt. [Denied.] 

The petition set forth, that on December 
8th, 1869, an action was commenced, in the 
marine court of the citj'- of New York, by 
the petitioners against the bankrupt, for 
goods sold and dehvered, and that, on De- 
cember 22d, 1869, judgment was entered 
therein by default for ?205.73, and an execu- 
tion issued and a levy made on certain milli- 
nery goods belonging to the bankrupt; that, 
on December 28th, 1869, a petition in bank- 
ruptcy was filed against the bankrupt, and 
the injunction now sought to be modified 
Was issued and served upon the sheriff; that 
said action was instituted advei-sely to said 
defendant, and was brought on a debt justly 
due, and said judgment was obtained with- 
out fraud or collusion; and that the prop- 
erty levied upon was perishable, and unless 
sold immediately would gi'eatly deteriorate in 
value. The prayer of the petition was, that 
the injunction might be vacated or modified, 
so as to permit said sheriff to sell enough of 
the property to satisfy tlie execution, or for 
such other or further relief as might bo 
proper. The matter was referred to the reg- 
ister, to take proof of the truth of tlie mat- 
ters alleged in the petition, and, on the com- 
ing in of the register's report, was brought 
to a hearing. 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permissiou.l 
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B. F. Watson, for petitioners. 
William B. Nassau, for assignee. 

BLATCHFORD, District Judge. The trans- 
fer worked by the legal proceedings was, un- 
der section 33, prima facie evidence of fraud, 
not being made in the usual and ordinary 
course of business of the debtor. The cred- 
itor must rebut this. But his present peti- 
tion is bad. It should negative the circum- 
stances which section 35 declares make the 
transfer void. The prayer of the petition is 
denied. 



BINXS, (UTTERBACH v.) See Case No. 16,- 
800. 
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BINNS et al. v. WILLIAMS. 

[4 McLean, oSO.] ^ 

Circuit Coiirt, D. Michigan. June Term, 1849. 

Federal Couuts — Folt-owing State Pkactice — 
Attachmext. 

1. An attachment issued under a state law 
which has tiot been adopted by congress, or 
by a rule of court, can not be sustained. 

2. The acts of congress adopting the state 
practice, do not adopt future regulations. 

[See Ross v. Duval, 13 Pet. (38 U. S.) 45.] 

[At law. Action by Binns and Halsted 
against B. S. Williams. Defendant moves to 
quash an attachment. Motion granted.] 

Davidson & Holbrook, for plaintiffs. 
Mr. Douglass, for defendant 

OPINION OF THE COURT. This is a 
sviit commenced by attachment, issued Janu- 
ary 24th, 1848, and founded upon an affi- 
davit that the defendant had assigned, dis- 
posed of, or concealed his property, with in- 
tent to defraud his creditors. The defend- 
ant appeared and pleaded to the declaration; 
» and, a motion is now made to quash the at- 
tachment, on the groujid that the court has 
no jurisdiction over this form of remedy. 
There was no law in force in Michigan, pro- 
viding for the remedy by. attachment in such 
a case as that made by the affidavit, untU 
the Revised Statutes of 1846, [p. 513,] which 
4id not take effect \mtil the 1st of March, 
1847. It is clear that the attachment law of 
1846 has not been adopted by the act of con- 
gi-ess of May 19th, 1828, [4 Stat 278,] and 
August 1st 1842, [5 Stat 499, c. 109,] as those 
acts were not prospective. Nor has there 
been any rule for this com-t adopthig it. The 
acts of the state regulating the process of 
this com-t are only in force by the adoption 
of congress, or by rules of the comrt It is 
probable that this proceeding was commenced 
under the amendatory attachment act [No. 115, 
§§ 44, 53] of 1839, [pages 230, 233.] That pro- 
vides that an attachment may issue on ffiing 
an affidavit, "that the defendant is about to as- 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



sign or dispose of any of his property," and 
not that he has ah-eady assigned, or disposed 
of any of his property, or that he has con- 
cealed or is about to conceal any of his prop- 
erty, as is stated in the affidavit of this case. 
But if this act would be considered as having 
been adopted by the act of 1842, its pro- 
visions could not be carried into effect by 
this coxurt That law is, somewhat, in the 
nature of an insolvent law, providing that 
all the creditors of the defendant may be- 
come parties to the attachment and that the 
proceeds of the attached property may be 
divided ratably between them. Now it 
would seem, as between citizens of this state, 
and perhaps others, that the jm-isdiction of 
this court could not be exercised. On the 
part of the plaintiff it is contended that it 
is too late to take this objection after a plea 
to the merits. There would be force in this 
objection if the jurisdiction was apparent up- 
on the face of the proceedings. But here is 
a proceeding instituted under a late law of 
the state, which seems not to have been so 
adopted as to authorize, in this com-t the 
procedure instituted. The attachment is dis- 
missed. 



Case nS"o. 1,424. 

BINNS V. WOODRUFF. 

[4 Wash. C. C. 48.] ^ 

Circuit Court D. Pennsylvania. April Term, 

1821. 

CoPTKiGHT — Who Entitled— Pkoprietor — ^Ex- 

joixixG Infiusgemest. 

1. Bill to enjoin the defendant from printing 
an engraving of an historical print which the 
plaintiff claimed to have invented and designed. 
From the evidence and tbe plaintiff's bill, it ap- 
peared that neither the design nor general ar- 
rangement of the print was his invention; but 
that he had employed and paid the artists who 
had composed and executed the same. He is 
not entitled to a copyright 

[Cited in Pierpont v. Fowie, Case No. 11,- 
152; Perry v. Starrett Id. 11,012.] 

2. The person described by the act as the pro- 
prietor of the copyright, is one who shall not 
only invent and design, but who shall also en- 
grave, etch or work the print, to which the 
right is claimed; or who from his own works 
and inventions, shall cause the print to be de- 
signed or engraved, etched or worked. 

3. In the first case the inventor or designer is 
identified with the engraver, &c. or in other 
words, the entire work or subject of the copy- 
right is executed by the same person. In the 
latter the invention is designed or embodied by 
the person in whom the right is vested; and the 
form and completion of the work is executed by 
another. But in neither case can a copyright 
be claimed by one for a mere invention existing 
in a form not visible to others. He must not 
only have invented, but he must have designed 
or represented the subject in some visible form. 

[4. A court of equity will settle a disputed 
title to a copyright in a suit to enjoin lie in- 
fringement of such copyright.] 

[Cited in Pierpont v. Fowle, Case No. U,- 
152.] 



^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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In equity. Bill to enjoin tlie defendant 
from printing, engraving, etching, copying, 
publishing or selling a certain historical 
print of the Declaration of Independence, 
which the plaintiff claims to have invented 
and designed, at April term, 1819. [Dis- 
missed.] 

This case was before the court at April 
term, 1819, and was then dismissed; it hav- 
ing been decided, that, although in patent 
causes the com'ts of the United States 
have jiu-isdiction when both parties reside 
in the same state, the same did not exist 
in cases of copyright. On the luth of Feb- 
ruary, 1S19, [3 Stat. 481, c. 19,] congress 
passed a declaratory law, giving original 
cognizance to the com'ts of the United 
States, as well in equity as at law, of all 
actions, &c., arising under any law of the 
United »States, granting or confii*ming to 
authors or inventors the exclusive right to 
their respective writings, inventions and dis- 
coveries; and upon any bill in equity, filed 
by any party aggrieved in any such cases, 
giving authority' to grant injunctions accord- 
ing to the coui'se and principles of com'ts 
of equity, &e. 

G. J. Ingersoll, for the plaintiff, contended 
that the objection to the jm-isdiction of the 
com-t being removed by the act of congress, 
the facts proved in tliis case establish the 
plaintiff's exclusive right to the« historical 
print mentioned in the bill, and entitle him 
to the injunction which is prayed for. See 
act of 29th April, 1802, c 296, [3 Bior. & D. 
Laws, 493; 2 Stat 171.] 

Binney, for the defendant, insisted that 
the facts proved show that the ' plaintiff 
neither invented and designed, engraved, 
etched or worked, or from his own works 
and inventions, caused to be designed or 
engraved, the historical print in question. 
That according to the true construction of 
the act of congress, which is, with some 
slight variations, copied from the statute 
8 Geo. II. e. 13, the person claiming the 
right mxist design, or in other" words deline- 
ate, the subject of his invention. It is not 
sufficient for him to employ artists to de- 
lineate, to paint, or to engi-ave the concep- 
tions of his mind. Blackwell v. Harper, 2 
Atk. 92; Jefferys v. Baldwin, 1 Amb. 164. 
In this case the plaintiff invented and de- 
signed nothing. The whole were the works 
of other persons. The plaintiff has no 
right, upon another ground, which is, that 
lie has not filed a copy of the engraving 
in the office of the secretary of state, as he 
is required to do by the act. 

In answer to the second objection it was 
answered by Ingersoll, that the filing a 
copy in the office of the secretary of state 
is merely directory. 2 Atk, 94, 95; Beck- 
ford V. Hood, 7 Term. R. 620; 1 Camp. 94; 
1 Gall. 433, [Whittemore v. Cutter, Case No. 
17,600;] 3 Day, 145. Upon the first point. 



he cited 9 Johns. 537, which mentions the 
case of Morse v. Reed, [Case No. 9,860,] 
decided by Judge Ellsworth. 



WASHINGTON, Circuit Justice. This is 
a bill filed on the equity side of the com-t^ 
praying an injunction to resti'ain the defend- 
ant from printing, engraving, etching, copy- 
ing, publishing, or selling .a certain historical 
print of the Declaration of Independence, 
which the plaintiff claims to have invented 
and designed. The act of the 31st of May, 
1790, c. 15, [1 Stat. 124, § 1,] secm-es to the 
authors of maps, charts and books, an ex- 
clusive right to the same, for a certain num- 
ber of years. The supplementary act of the 
29th of April, 1802, c. 36, § 2, [2 Stat. 171,] 
grants a similar right in respect to historical 
prints, engraved, etched or worked. 

The bill in this case states, that the plain- 
tiff, in the month of March, 1816, invented 
and designed, or caused to be begun to bo- 
designed, engraved, and worked, an historic- 
al print, and splendid edition of the Declara- 
ation of Independence, and in the same 
year publicly announced his intention of 
publishing the same, by advertisement in 
six daily newspapers in Philadelphia, and in 
many other papers throughout the United 
States, setting forth "that the design, which 
is from the pencil of Mr. Bridport, will be 
executed in imitation of bas relief, and 
will encircle the declaration as a cordon of 
honour surmoTinted by the arms of the 
United States; immediately under which 
win be a large medallion of General TVash- 
ington, supported by a cornucopia, and em- 
bellished with flags, spears, and other mili- 
tary trophies. On one side of this medal- 
lion, will be a similar portrait of John Han- 
cock, president of congress, 4th of July, 
1776, and on the other, a portrait of Thomas 
Jefferson, author of the declaration. The 
arms of the thirteen united states, in medal- 
lions united by wreaths of olive leaves, 
will form the remainder of the cordon, 
which will be further enriched by some of 
the characteristic productions of the United 
States, such as the tobacco and indigo 
plants, the cotton shrub, rice, &c. The fao 
similes will be engi'aved by Mr. Valance, 
who, by permission of the secretary of state, 
will have the original signatm'es constantly 
before him. The portraits will be engi-aved 
from original paintings, and the most es- 
teemed likenesses. The arms of the United 
States and of the several states, will be 
faithfully executed from official descrip- 
tions, and in the manner directed by the 
most approved authors in the science of 
heraldi-y-" The bill further states, that the 
outline of the design was done by Mr. Bird 
in 1816, when the plate and design were put 
into the hands of Mr. Murray, the engraver. 
The documents, containing the official copies 
and descriptions of the arms of the several 
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states, were obtained from tlie respective 
governors, and -were then placed in the 
hands of Mr. Sully to be painted. That the 
sums paid to the several artists so employed, 
and for other expenses attending the execu- 
tion of this work amounted to about $4,000. 
The bill, after alleging that the plaintifE 
has deposited a printed copy of the said 
print in the clerk's office of the district 
court of the eastern district of Pennsylvania, 
and published the reauisite legal notice 
thereof in newspapers, and that as soon as 
the said work is published, he will cause 
to be impressed on the face of the said 
print, the words which by law are directed 
to be impressed, so as to complete the 
plaintiff's legal title therein; proceeds to 
chai-ge the defendant with having engraved, 
published, and exposed for sale, an historic- 
al print of the Declaration of Independence, 
of a plan, design and engraving, exactly 
similar to, and copied from that of the plain- 
tiff, by varying from, adding to, and dimin- 
ishing the main design. 

The answer denies that the plaintiff in- 
vented, designed, engraved, &e. or that from 
his own* works and inventions, he caused to 
be designed, &c. the historical print men- 
tioned in the bilL That on the contrary, the 
said print was invented and designed, en- 
graved, &c. by other persons, and not by the 
plaintiff. It further denies that the plate 
which the defendant has prepared for publi- 
cation, is of the plan, design, or engraving, 
similar to that of the plaintiff, except so far 
forth as that the defendant has engraved the 
Declaration of Independence with an oval 
composed of the arms of the different states, 
but surmounted with the heads of the first 
three presidents of the United States, and not 
that of jMr. Hancock. That the defendant 
has not procured fac similes of the several 
signatures to that instrument, nor has he 
connected the arms of the states by wreaths 
of olive leaves, or followed, used, or imitated 
in any manner the devices, engravings, or 
etchings of the print mentioned in the bill. 

The deposition of Murray states, that early 
in the year 1816, the plaintiff applied to him 
to engrave the state arms, and other orna- 
uientai parts of a plate which he intended to 
publish of the Declaration of Independence, 
which the witness xmdertook to do. Soon 
after the plaintiff handed to him a design 
by ]Mr. Bridpor-t, which embraced the gen- 
eral arrangement of his intended publication. 
The drawings of the state arms were also 
delivered to him at different times, executed 
by JMr. SuUy, and so reduced as to suit the 
spaces allotted to them in Bridport's de- 
sign. The witness supposes that the draw- 
ing of General Washington's head was taken 
from Stuart's painting. The arms were en- 
graved from drawings by Sully. Bridport 
designed the drawings for the ornaments 
connecting the arms, as Well as the cotton, 
rice and tobacco plants at the bottom, and 
the devices at the top. The witness expresses 



his opinion that the whole arrangement, and 
not the particular parts of the print, consti- 
tutes the design, and that in this respect, the 
■ defendant's pj-int is a copy of the plaintiff's. 
That the particular parts of the defendant's- 
print are not correctly copied from the other. 
The plaintiff paid the artists, who were not 
concerned with him in interest, and he con- 
sulted them about the arrangement, previous 
to its being done. . 

The first question which arises upon the 
facts in this cause is, whether the plaintiff is 
such an inventor of the print of which he 
claims to be the proprietor, as the act of con- 
gress intended and described? The act of 
the 29th of April, 1802, enacts that after a 
certain day, "any person being a citizen of 
the United States, or a resident within the 
same, who shall invent and design, engi-ave, 
etch or work, or from his own works and in- 
ventions shall cause to be designed and en- 
graved, etched, or worked any historical or 
other print, shall have the sole right and lib- 
erty of printing, re-printing, publishing and 
vending such print, for the term of f om'teen 
years from the recording the title thereof in 
the clerk's office, as prescribed by the act of 
the 31st of May, 1790, in relation to maps, 
&c., provided he shall perform all the requi- 
sites in relation to such print, as are directed 
in relation to maps, in the third and fourth 
sections of the said act." 

The person then who is intended and de- 
scribed as the proprietor of a copyright, is 
one who shall not only invent and design, 
but who shall also engrave, etch, or work the 
print to which the right is claimed; or who, 
from his own works and inventions, shall 
cause the print to be designed and engraved, 
etched or worked. In the first case, the in- 
ventor and designer is identified with the en- 
graver, &c.; or in other words, the entire 
work, or subject of the copyright is executed 
by the same person. In the latter, the in- 
vention is designed or embodied by the per- 
son in whom the right is vested, and the 
form and conipletion of the work are exe- 
cuted by another. But in neither case, as 
we apprehend, can a person claim a copy- 
right for a mere invention, the work of his 
imagination locked up in his own mind, or 
existing in a form not visible to others. Nei- 
ther is he so entitled, unless he has not only 
invented, but also designed or represented 
the subject in some visible form. Thus, a 
man may imagine the order, and all the cir- 
cumstances of a naval action, and by a paint- 
ing or engi'aving executed by himself, may 
represent the subject of his invention to the 
view of others. Or he may De able to rep- 
resent the subject by a drawing, and yet not 
be able to make an engraving of it, being- 
himself unacquainted with that art. In this 
latter case, the act provides, that he may 
cause it to be engi-aved by an artist, so as to 
entitle himself to a copyright to the engi'av- 
ing, although not his own work; but then 
the engraving was executed from his own 
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work and invention. Thns in Blackwell v. 
Harper, 2 Atk. 93, the plaintifE not only con- 
ceived the idea of making a reDresentation 
of tlie medicinal plants, but she also en- 
graved them herself, and the combination of 
the two afforded the evidence of genius and 
art which the law intended to encourage. 
But in the case of JefEerys v. Baldwin, 1 
Amb. 164, decided also by Lord Hardwicke, 
the plaintiff, though he conceived the idea of 
representing the busses of the society of the 
British herring fishery, was not considered 
an object of this encouragement, because the 
drawings were not executed by himself, but 
by a person employed by him for that pm-- 
pose. He neither invented and designed, nor 
did he cause the representation to be design- 
ed or engi'aved from his own work and in- 
ventions. He conceived the idea, but he did 
nothing himself which indicated genius and 
art. 

If we have correctly consti'ued the act of 
congress, the next inquiry is, how does it ap- 
ply to this case? The bill states that the 
"design" (which phrase, when used as a term 
of art, clearly means the giving of a visible 
form to the conceptions of the mind, or, in 
other words, to the invention) was from the 
pencil of Bridport; and it then proceeds to 
describe more partiailarly ail the parts of 
that design. This allegation is confiLrmed by 
Mm-ray, who states, that the design which he 
was employed to engrave, was the work of 
Bridport, and that it embraced the general 
arrangement of the plaintiff's publication; 
and the same witness, speaking as an artist, 
sa^'s, tiiat the arx'angement, which was drawn 
by Bridport, constituted the design. The de- 
sign or arrangement is then described in the 
bill as consisting of the Declaration of Inde- 
pendence, encircled as by a cordon of hon- 
our, sm-mounted by the arms of the United 
States underneath medallions of three dis- 
tinguished personages, one of them support- 
ed by a cornucopia, and embellished with 
flags, &c., medallions containing the arms of 
the several states, united by wreaths of ohve 
leaves, and the whole eni'iched by certain 
characteristic productions of the United 
States. Whether the fac similes formed a 
part of Bridport's design, does not distinctly 
appear in any part of the proceedings or evi- 
dence. But it is nowhere asserted to be th« 
invention of the plaintiff, and as constituting 
a part of the general design; and the bill al- 
leges that they were engraved by Valance 
from the original signatures in the oflace of 
the secretary of state. The bill fm*ther al- 
leges that the portraits were to be engraved 
from original paintings; that the ai-ms of the 
United States, and of the several states, were 
painted by Mr. Sully, from original descrip- 
tions obtained from the governors of states. 
Mm-ray deposes that Bridport designed the 
drawings for the ornaments connecting the 
arms, as weU as the characteristic produc- 
tions of the United States, and the devices 
at the top of the print. 



It is then quite obvious, that neither the 
design, nor general arrangement of that 
print, nor the parts which composed it, were 
the invention of the plaintiff. The former, 
which constitutes the combination, or ar- 
rangement of the parts, owed its conception 
and delineation to Mr. Bridport, as did also 
the ornaments, and many other of the parts. 
The i>orti-aits, arms of the United States, 
and of the several states, were, long before 
the year 1816, printed or drawn, and were 
copied by the artists employed by the plain- 
tiff, as were also the original signatures to 
the declaration. It follows, therefore, that 
the plaintiff did not design and invent, nor 
did he, from his own work and inventions, 
cause this print to be designed and engraved. 
He is therefore not entitled to a copyright 
under the provisions of the act of congress. 

The opinion upon this point renders it un- 
necessary to compare the defendant's print 
with that claimed by the plaintiff, for the 
pm-pose of deciding whether the former is 
such a copy of the latter as was intended by 
the act Neither is it necessary to give any 
opinion upon another question which was 
much discussed at the bar— that is, whether, 
to the perfection of the copyright of an in- 
ventor, it is necessary that he should lodge 
a copy of the print in the office of the secre- 
tary of state? It may not, however, be amiss 
to observe that the objection does not arise 
in this case, since the act gives to the party 
sis: months after the publishing of the print, 
&c., to make the deposit; and it appears by 
the bill, which is not contradicted by the an- 
swer, that, at the time the bill was filed, the 
print in question was not even prepared for 
publication. 

The ease coming on for a hearing, I shall 
dismiss the biU with costs. 



Case No. 1,425. 

BIRCH et al. v. BUTLER, 

[1 Cranch, C. C. 319.] ^ 

Circuit Court, Disti-ict of Columbia. June 
Term, 1S06. 

Attachment — Affidavit— Pleading — Amend- 
ment. 

1. In order to obtain an attachment under 
Act Md. 1795, c. 56, it is not necessary that 
all the plaintiffs should make the affidavit, nor 
that it should appear that they were citizens of 
the United States. 

[See Kurtz v. Jones, Case No. 7,954; De- 
catur T. Young, Id. 3,722; Hard v. Stone, 
Id. 6,046.] 

2. The writ of attachment and the capias 
may be amended by inserting the Christian 
names of the plaintiffs, by the leave of the 
court, before condemnation. 

Attachment imder Act Md. 1795, c. 56, Qn 
suit by Birch & Small against Butler.] 

Mr. Morsell and Mi*. Dorsey, 1. Objected 
that the oath was made by Small only. 2. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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That the Christtau names of Birch. & Small 
.are not mentioned, either In the ^writ of ca- 
pLas, or of attaehment, nor in the affiaavit- 
.3. That it must appear on the papers that 
the plaintiffs -were citizens of the United 
•States. The act was made for a certain 
<;lass of people, for citizens of the United 
■States only. If an insolvent law applies 
only to citizens of Maryland, it must he 
■shown that they are citizens. 

THE COURT stopped Mr. F. S. Key as 
-to the 1st objection. 

Jlr. F. S. Key. As to 23, the omission of 
-the Christian name does not affect the mer- 
its. This objection would not prevail on a 
motion in arrest of judgment It could only 
"be taken advantage of by a special demm-rer. 

THE COURT refused to quash the attach- 
ment and suffered the plaintiff to amend the 
-capias and attachment, by inserting the 
Christian names. They did not think it nec- 
essary that the plaintiffs should aver them- 
-.selves to be citizens of the United States. 



Case Wo. 1,436. 

BIRCH T. GITTINGS. 

[2 Cranch, C. C. G6.] ^ 

•Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Replevin— Pbaotice. 
If A. replevies from B., who had replevied 
Irom A., the court will ouash the 2d replevin, 
and, upon a motion made for a return of the 
property in the first replevin, will order it to re- 
main with the person who appears to have the 
right of possession, according to the Maryland 
law of 1785, c. 80, § 14. 

Birch replevied from Gittings, and Gittings 
:from Birch. 

THE COURT quashed the 2d replevin and 
-ordered the possession to remain with Git- 
tings, he having the right of possession when 
Birch replevied. See Slaryland Law 1785, c. 
••80, § 14. 
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BIRCH, (UNITED STATES v.) See Cases 
Nos. 14,595 and 14,596. 

BIRCHARD V. The GEORGE PRESCOTT. 
See Case No. 5,339. 



Case No. 1,4S7. 

BIRCH V. SBEiIS. 

[1 Cranch, C. C. 550.] * 

Circuit Court, District of Columbia, July 
Term, 1809. 

Slandek— Pleadixg axd Proof. 

In slander, evidence of words spoken in the 
•second person will not support an averment of 
words spoken in the third person. 

Slander. The declaration was "he stole." 
The evidence was "you stole." 

THE COURT, upon the authority of Ruth- 
erford V. Moore, in AVashington county, at 
December term, 1806, [Case No. 12,173,] an'd 
the case of Willis v. M'Kenzie, in thjs county, 
July, 1808, [Id. 17,771,] refused to suffer the 
evidence to go to the jmy. Nonsuit, 

* [Reported by Hon. William Cranch, Chief 
.Judge.] 



Case Wo. 1,428. 

In re BIRD. 

[2 Sawy. 33;^ 4 Am. Law T. Rep. U. S. Cts. 
116; 14 Int. Rev. Rec. 13.] 

District Court, D. Oregon. May 24, 1871. 

Akmt and Navy — Sentence op Codkt-MartiaIi 
— ^Effect of, when Reveksed — Trial of Sol- 
dier—When MAT Take Place — Discharge op 
Soldier — Effect of. 

1. Where, by the sentence of a court-martial, 
a soldier is discharged from the service before 
the expiration of his term of enlistment, and 
such sentence is afterward set aside as null 
and void, the status of such soldier is not af- 
fected in any way by such sentence, and he 
is deemed to have been in the service all the 
time between the sentence and the order setting 
it aside. 

2. Under article of war 88, it appears that a 
soldier may be arrested and tried after the 
expu-ation of his term of service for a military 
offense committed during such term of service, 
so that the order for the court-martial is is- 
sued within two years from the commission of 
such offense. 

3. In any view of the matter, a soldier may 
be held for trial after the term of his enhstment, 
by military authority, if arrested for the offense 
before the expiration of his term of service. 

[Cited in Barrett v. Hopkins, 7 Fed. 316.] 

4. The petitioner, while in fact discharged 
from the army, but before the expiration of his 
term of enlistment, having committed a homi- 
cide, might be arrested and held for trial there- 
for by the military authority— the discharge 
being afterward set aside as null and void, and 
the petitioner being at the time a soldier de 
jure. 

At law. The petition for the writ [of ha- 
beas corpus] was filed May 8, 1871, and on 
, the same day an order was made allowing 
\ the writ, as prayed for, retiamable before 
the judge at chambers on May 11. In the 
petition it is alleged that petitioner [William 
B. Bird] is confined in Multnomah county 
jail, by one James H. Lappeus, chief of po- 
Uce of the city of Portiand, for the pm-pose 
of aiding the oflacers of the military depart- 
ment of the Columbia to transport petitioner 
to Alaska, upon the pretence that a crime 
has been committed by the petitioner against 
the rules and regulations of the army of the 
United States; and that the imprisonment of 
petitioner is illegal in this: that petitioner is" 
a citizen of the United States, and not amen- 
able to said rules and regulations. 

On May 11, respondent Lappeus produced 
the body of the petitioner, as commanded by 
the writ, and filed a return thereto, stating 
that the petitioner was placed in his custody 
on May 7, 1871, by one Lieutenant Dennison 
of the army of the United States, and the 
cause of his imprisonment, as he was in- 
formed. 

^ [Reported by L. S, B. Sawyer, Esq.., and here 
reprinted by permission.] 
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Thereupon, it appearing from the return 
of said Lappeus that the petitioner was 
really in the custody of the militai-y authori- 
ty for the department of the Columbia, and 
that said Lappeus only held said petitioner 
in liis custody casually, as a jailer for said 
authority, it was ordered that petitioner's 
counsel cause a copy of the petition, writ, 
return, and this order, to be served upon the 
general commanding the department of the 
Columbia, within twenty-four hours, to the 
end that such officer might take such steps 
to appear and contest the petition, as he 
may be advised to be necessary and proper, 
and that the proceeding be continued until 
May 15. 

On May 15, the parties aforesaid appc;area, 
and also the general commanding the de- 
partment, by Louis V. Caziarc, A. A. A. G., 
who then stated in writing that petitioner 
was a soldier of the army of the United 
States, and in the lawful custody of the mil- 
itai*y authority of this department, and as 
such was held for violations of the rules and 
regulations for the government of the army; 
and that since May S, respondent Lappeus 
only held petitioner because of the writ here- 
m. On the same day the petitioner demm'red 
to the returns to the writ as insufBcient in 
law to justify the detention. 

Thereupon an order was made restoring 
the custody of the petitioner to the authority 
of the general commanding the department 
of the Columbia, to be by him and those act- 
ing under his orders or authority, safely 
kept within the jurisdiction of this com*t, and 
produced before the judge thereof on May 
18, and that said general then make a return 
herein in due form of the causes and reasons 
for detaining the petitioner in custody. 

On May 18, respondent Caziarc filed an 
answer to the petition, and the petitioner re- 
plied thereto. 

On May 19, the cause was argued and sub- 
mitted upon the answer and replication and 
exhibits thereto, and taken under advise- 
ment [Petition dismissed.] 

Theodore Burmeister and Charles R. Bel- 
linger, for petitioner. 

Louis V. Caziarc, in pro. per. 

DEADY, District Judge. From the plead- 
ings and exhibits it appears: 

1. That William B. Bird, the petitioner, 
was duly enlisted as a private in the army 
of the United States on June 15, 1867, to 
serve for the period of thi*ee years. 

2. That at the post of Sitka, Alaslca, by 
the sentence of a court-martial, convened at 
said post in pm-suance of special orders No. 
70, dated October 14, 18G9, tlie petitionei-, 
then being a private in battery H, second 
artillery, was sentenced to three months' 
hard labor and to be dishonorably dischai-ged 
from the army; and that about January 23, 
petitioner was so discharged at the post 
aforesaid. 



3. That the petitioner was tried before 
said court-martial upon two charges and sim- 
dry specifications thereimder, to the effect, 
that said petitioner, about September 25, 

1869, refused to be sworn or testify as a 
witness before a board of oflfieers convened 
at the post aforesaid, to investigate certain 
accusations against sundry citizens and en- 
listed men, and that on October 18. 1SG9, he 
wrote a disrespectful letter to his depai-t- 
ment commander. General J. 0. Davis. 

4. On the ti-ial, at Sitka aforesaid, the pe- 
tioner made the preliminary objection ibat 
the com-t-martial could not lawfully take 
cognizance of the charges against hlra. be- 
cause it was convened by said Davis, who 
was also his accuser; and on September 24, 

1870, the secretary of war, upon the report 
and opinion of the judge advocate-general, 
sustained the objection, and set aside the 
sentence of the court as illegal and void on 
that account, and also directed that the peti- 
tioner "be brought to trial on a charge of 
manslaughter to the prejudice of good order 
and mihtary discipline," committed in the- 
killing of Lieutenant L. C. Cowan, of the 
United States revenue service, as hereinaft- 
er stated; and afterwards, on November 10,. 
1870, the petitioner, by special order No. 
150, of headquarters of the department of 
the Columbia, in. piursuance of the aforesaid 
order of the secretary of war, was "rein- 
stated in his rights, duties, and obligations 
as a soldier, as if no such proceedings had 
been talcen, and as of the date of the order 
appointing the eoui't," to wit: October 14, 
1869. 

5. That on March 8, 1870, by the verbal 
order of said Davis to Captain Brady, com- 
manding post of Sitka, the petitioner was ar- 
rested and confined at said post upon tlie 
charge of killing said Cowan, which order 
was, on Jime 14, 1870, confirmed and con- 
tinued by a written order from said Davis to 
said Brady, instructing the latter to "retain 
petitioner in custody until fm'ther insti-uc- 
tions from the proper authority;" and, as 
appears from the report of a board of ofli- 
cers convened at the post aforesaid, on 
March 10, 1870, the petitioner, on tlie night 
of February 25, 1870, in an unlawful at- 
tempt to take the life of his former company 
commander. Captain Dennison, in a saloon 
at Sitka, shot and killed said Cowan imder 
ch'cumstances which "showed a perfect dis- 
regard of human life," and constituted "an 
aggi'avated case of manslaughter." 

6. That by a coxu:t-martial convened at Sit- 
ka aforesaid, November 30, 1870, pursuant 
to special order No. 149, of headquarters of 
the department of the Columbia, and after- 
wards adjourned to Fort Vancouver, Wash- 
ington Territory, the petitioner was tried 
and found guilty of the charge of "mm-der, 
to the prejudice of good order and military 
discipline," committed in the killing of lieu- 
tenant Cowan as aforesaid, and by said com-t 
was, among other things, sentenced to be 
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dishonorably discharged from the service of 
the United States, and to be confined at hard 
labor for tlie period of fifteen years in such 
penitentiary as the commanding general may 
designate; and on February 24, 1871, said 
sentence was approved by the general com- 
manding the department of the Columbia, 
and ordered to be executed in Alcatraz .isl- 
and, in the harbor of San Francisco, until 
otherwise ordered by the secretary of war 

7. That in general court-martial order, No. 
3, dated April 11, 1871, the proceedings of 
the CQurt-martial last aforesaid were "set 
aside as null and void, for the reason that 
mm'der, being a capital crime, is not legally 
cognizable by a com't-martial." Such order 
also stated and du'ected as follows: "More- 
over, the facts disclosed in the evidence 
show that the homicide was committed in a 
saloon in the town of Sitka, when the pris- 
oner was de facto a citizen, and held no 
such practical relations to the military serv- 
ice, as to connect his acts with its good order 
or discipline. The prisoner will be tm-ned 
over for trial to the fedei-al judiciary;'' and 
that, in pursuance of such order, the petition- 
er, at the time of the allowance and service 
of the writ, was being conyeyed to Wash- 
ington Territory by Lieutenant Dennison 
aforesaid, to be there tm-ned over to the 
United States com-ts for trial therein upon 
said charge of murder. 

Two principal questions arise in this case, 
and were argued by counsel. 

1. Was the petitioner a soldier on February 
25, 1870, when he committed the homicide at 
Sitka? and 

2. Can a soldier be detained in custody by 
military authority, for trial or lawful dispo- 
sition after his term of service expires, on 
account of an act committed dming such 
service? 

Upon authority and the plainest reason 
both these Questions must be answered in the 
affirmative. The sentence of the com-t-martial 
dishonorably discharging the petitioner from 
the service was set aside as nuU and void, 
because of the want of jurisdiction in the 
court The proceedings of the com-t having 
been declared by competent authority to have 
been void ab initio, in contemplation of law, 
the status of the petitioner was not changed 
in any particular by reason of it. This con- 
clusion necessarily follows from the prem- 
ises. The proposition is so axiomatic that 
it scarcely admits of argument, and needs 
only to be stated for the truth of it to be 
perceived. The same rule obtains in relation 
to the proceedings of all courts, civil as well 
as militai-y. A void judgment or sentence 
works no change in the status of the person 
or thing against or concerning which it is 
given or pronoimced. 

A sentence of divorce passed in an inferior 
com't, which is afterward set aside as nuH 
and void on appeal, would not affect the 
status of -the parties thereto. They would 
still be husband and wife, the same as if the 
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sentence of the inferior comrt had never been 
pronounced, and that, too, during all the- 
period between such sentence and its re- 
versal. 

A judgment convicting a party of a f^lony^ 
when reversed for error, is considered as- 
never having been given, and does not afiEect 
the rights or liabihties of such party, al- 
though he may have been imprisoned imder 
it dm-ing the interval between its rendition 
and reversal. It may be said that in some- 
instances this rule works hardly, but the sub- 
ject admits of no other, and in the gi-eat ma^ 
jority of cases it is well adapted to the ends- 
of justice. Upon a second conviction, the- 
pimishment upon the first and erroneous one- 
can and should be taken into consideration. 
Besides, it must be borne in mind that the 
reversal is procured by the party affected by 
the judgment or sentence, and for Ms benefit. 
If the petitioner had not pi-ocm-ed the re- 
versal of the sentence discharging him fronj 
the service, his subjection to miUtary au- 
thority growing out of his enlistment on 
June 15, 1867, would have then ceased; but, " 
having procured that sentence to be set asider 
upon the allegation not merely that it was- 
erroneous, but null and void, it does not lie 
in his mouth to say that, nevertheless, the- 
discharge given in pursuance and execution 
of it was valid, and terminated his contract 
of enlistment months before the expiration 
of his term. 

True, it may be, as stated in general com-t- 
martial order No. 3, that the petitioner at 
the date of the homicide was a citizen de- 
facto; but it is equally true, and more ma- 
terial, as now known, that he was at the- 
same time a soldier de jm*e. Being a citizen 
de facto is nothing more than acting and: 
living as a citizen for the time being for any 
reason. This might be a good cause, as sug- 
gested in said order, why proceedings for the- 
military offense of manslaughter, "to the 
prejudice of good order and military disci- 
pline," committed by the act of unlawful 
killing, should be postponed or suspended un- 
til the petitioner had been proceeded against 
in the civU courts for the greater and graver 
offense of murder, committed by the same- 
act. 

I have no doubt but that the petitioner was- 
a soldier at the date of the killing of Lieuten- 
ant Cowan, and as such liable to be arrested, 
tried and punished by military authority, for 
any military offense committed by the same 
act. 

As to the second question: Article of war 
88 provides that "No person shall be liable to- 
be ti-ied and punished by a general com-t-mar- 
tial for any offense which shall appear ta 
have been committed more than two years 
before the issuing of the order for such trial; 
unless," etc. 

Congress lias full power "to make rules for 
the government of the land and naval 
forces." U. S. Const, art 1, § 8. 

This article of war is a statute of limita- 
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tions, in case of proceedings, to punisli per- 
:sons for offenses "arising in the land * «= * 
forces." As at present advised, I do not see 
what provision of the constitution, or any 
statute or principle of tlie common law, can 
be invoked to prevent the arrest and trial 
■of a person by court-martial, for a military 
offense, committed while such person was a 
soldier or officer of the armj^ of the United 
States, after tlie expiration of his term of 
service, so that the order for the trial is is- 
sued within the time limited by the article 
of war. And so, in principle, it seems to 
have been held in the Case of Lord George 
Sackville, as reported by Tytler in his treatise 
on Courts-Martial. In that case it appeared 
that, as the defendant had been dismissed 
trom his majesty's service previously to the 
commencement of the prosecution against 
him, it was doubted, under the mutiny act, 
whether he was subject to the jurisdiction of 
the court; upon which, that question being 
refen-ed to tlie twelve judges, they certified 
that, under the cii'cumstances of the case, 
they saw no reason to doubt the jiu-isdiction 
of tlie court-martial. In Walker v. MoiTis, de- 
cided by Mr. Justice Wilde, of the supreme 
court of Massachusetts, with the concuiTcnee 
of his brother judges, and reported in the 
April number, for 1S30, of the American Ju- 
rist, [3 Am. Jm\ 281,] it was held that a 
seaman who had committed a naval offense, 
and had been arrested therefor on the day 
preceding the expiration of his term of serv- 
ice, might be detained for ti-ial and pun- 
ishment after the expiration of such term. 
In the com-se of the opinion, the learned 
judge cites the Case of Sackville, supra, with 
approval, and upon the general question says: 
"It is true that a seaman is not boxmd to do 
service after the term of his enlistment But 
within that term he is boimd to observe the 
rules and regulations provided for the gov- 
-ernment of the navy, and is pimishable for 
all crimes and offenses committed in viola- 
tion of them dm-ing his term of service. 
T'here is no limitation of time within which 
he is to be prosecuted and ti-ied for such of- 
fenses; but if there were, it would be suffi- 
cient to show that the prosecution was com- 
menced within the time of the limitation." 

It is proper to note that there was an 
arrest and that charges were preferred in 
that case dm-ing the term of service, and 
that the conclusion reached was, therefore, ir- 
respective of the question, whether the sea- 
man was liable to arrest and prosecution after 
his discharge from the service, for an offense 
committed prior thereto; but the above cita- 
tion from the opinion, as also the Case of 
Sackville, goes to STistain the jurisdiction of 
the naval authorities to arrest and ti-y the of- 
fender, as well after. the discharge from serv- 
ice as before. 

Neither is it absolutely necessary to decide 
that question in this case; for the fact is, the 
petitioner was arrested for the commission of 
two distinct military offenses, before the ex- 



piration of his term of enlistment, and so far 
as I can perceive, both are still pending and 
undisposed of. An arrest for the purpose of 
trial is a commencement of a prosecution, 
without i-eference to the time when a formal 
accusation may be preferred. The jurisdic- 
tion to try and punish attaches upon the ar- 
rest. It is true there has been a trial on both 
the accusations in this case, but the proceed- 
ings having been set aside as being null and 
void, at the instance of, and for the benefit of 
the petitioner, are to be regai-ded, so far as 
this question is concerned, as if they had 
never talcen place. It is also true that the 
highest military authority has directed that 
the petitioner be tm-ned over to the proper 
civil authority for trial, upon the charge of 
mm-der; but this direction, as I understand it, 
only suspends the prosecution for the militai-y 
offense, which may still be carried on to a 
final determination, by the issuing of an order 
from the proper authority convening a court- 
martial for that pm-pose, within two years 
from the commission of the offenses respec- 
tively. 

Dm*ing this period, for aught that has been 
shown or occurs to me, the petitioner may be 
lawfully detained in the custody of the mili- 
tary authority for ti'ial by com*t-martial, or 
delivery to the civil authorities under article 
of war 33, as under all the circumstances may 
be deemed expedient If there is any un- 
necessary delay, error of conduct, or abuse of 
power, on the part of the subordinates char- 
ged with the conduct of the affair, the remedy 
is within the military department, by appeal 
or petition to the higher authorities, and not 
without it. For the good of the service, the 
constitution and laws have entrusted this 
power to the military authority, as being 
necessary to maintain the discipline and ef- 
ficiency of the army. The delays and mis- 
takes which appear to have occurred in the 
disposition of the charges against the peti- 
tioner, are common to like proceedings in all 
human tribunals. The petitioner voluntarily 
entered the army, and must submit to the 
necessaiy consequences of that act, and the 
relation created thereby. 

In this view of the matter, it is unneces- 
sary to consider whether the petitioner is held 
in custody merely for the pm'pose of being 
turned over to the civil authority, or whether 
it is proposed to turn him over to the proper 
civil authority or -not For his conduct in 
these particulars, the respondent is only re- 
sponsible to his military superiors, according 
to the military law. The order to deliver the 
petitioner to the civil authority may be coun- 
termanded to-morrow, and it would be the 
duty of the respondent to act accordingly. 
No application has been or can be made for 
the delivery of the petitioner by, or on beh-aJf 
of, the pai-ty injured by the commission of 
the crime, as specially provided in article of 
war 33. His voice is hushed in the silence of 
the grave upon the distant and imknown 
shore of Alaska, The delivery of the peti- 
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tioner to the civil authorities must ultimately 
depend upon the fact of an application there- 
for, by some public officer or body entitled to 
prosecute for offenses against the pai-ticular 
civil society injured by the act of the peti- 
tioner. 

Upon deliberate reflection and considera- 
tion, I see no reason to question the authority 
of the respondent to detain the petitioner in 
custody, as a person amenable to military law 
upon the charge preferred at Alaska, in 1S69, 
as well as the military offense of manslaugh- 
ter, "to the prejudice of good order and dis- 
cipline," committed in the killing of Lieuten- 
ant Cowan, 

Let the petition be dismissed, and the peti- 
tioner remanded to the custody of the re- 
spondent. 
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BIRD V. GOCKKEM. 

[2 Woods, 32; 1 1 Thomp. Nat Bank Cas. 284.] 

Circuit Court, D. Louisiana. April Term, 1874. 

Basks axd BA^'K1NG— Action against Receiver 
OP Natioxai- Bank — Removal to Fedebai. 

CODRT. 

Receivers of national banking associations, as 
such, have not the privilege in all cases of be- 
ing sued in the United States cojirts, and can- 
not remove such cases against them from state 
courts to the United States courts. 

[See note at end of case.] 

[At law. Action by the executors of 
Stephen Bird against John Cockrem, receiver 
of the New Orleans National Banldng Asso- 
ciation, for not surrendering property alleged 
to belong to plaintiff.] This . cause was 
heard upon the motion of defendant to vacate 
the order removing the case from the fifth 
disti'ict court of the parish of Orleans. [Or- 
der vacated.] 

J. Ad. Rosier and Geo. "W. Race, for plain- 
tiffs. 
./. D. Rouse, for defendant. 

BRADLEY, Circuit Justice. It is unnec- 
essaiy to decide the question raised by coun- 
sel, whether the act of July 27, 1868, (Rev. 
St. § 640,) allows all corporations, or only 
corpoi-ations of the United States,* when sued, 
to remove their causes into the United States 
courts, since banks of the United States are 
excepted in any case; and also, since this is 
not a case against a corporation, but against a 
receiver, and the case is not within the 57th 
section of the national banking act [of June 
3. 1864,] (13 Stat 116,) which gives state 
courts concurrent jm*isdiction with the courts 
of the United States, in suits against any 
association under the act, inasmuch as this 
is not a suit against the association. It is 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



simply a suit against the receiver, for not 
surrendering property alleged to belong to 
the plaintiffs. Now unless a receiver, a& 
such, has the privilege in all cases of being 
sued in the United States com-ts, I can see- 
no ground for the removal of this cause 
from the state com't I am not aware of 
any such prerogative which a receiver of a 
national bank has over other persons. Offi-- 
cers and agents acting under authority of 
the United States, in making an-ests, seizures, 
etc., during the war, may remove all suits, 
brought against tliem for such cause, into 
the United States courts. But this is not 
one of that class of cases. The order for- 
removal must be vacated, and the cause re- 
manded to the state com't 

[NOTE. Under Acts March 5, 1875, c. 137, 
§ 2, (18 Stat 470,) and Aug. 13. 1888, c. 860,. 
I 2, (25 Stat 434,) suits of a civil nature, in- 
volving matters in dispute exceeding $500, ex- 
clusive of costs, and arising under the constitu- 
tion and laws of the United States, may ht 
removed to the circuit courts. 

[A matter in dispute arises under the constitu- 
tion and laws when "it appears that some title, 
right, privilege, or immunity on which the re- 
covery depends will be defeated by one con- 
struction of the constitution or a law of the 
United States, or sustained by the opposite- 
construction." Starin v. City of New York, 
115 U. S. 248, 6 Sup. Ct 28; Kansas Pac. R. 
Co. V. Atchison, T. & S. F. R. Co., 112 U. S. 
414. 5 Sup. Ct 208; Ames v. Kansas, 111 U, 
S. 449, 4 Sup, Ct 437. It is sufficient that 
the question arises irrespective of the questiou 
of citizenship. Wilder v. Union Nat, Bank, 
Case No. 17,651. And the record must show 
that the case involves a federal question. Seat- 
tle & M, Ry. Co. V. State, 52 Fed. 594, distin- 
guishing Union Pac. Ry. Co. v. City of Kansas^ 
and Same v. Myers, 115 U. S. 1, 5 Sup, Ct 
1113; New Orleans, M. & T. R. Co. v. Mis- 
sissippi, 102 U. S. 135; Tennessee v. Davis, 
100 U. S. 257; Little York Gold Washing & 
Water Co. v. Keyes, 96 U. S. 199; Nashville 
v. Cooper, 6 AVall. (73 U. S.) 247. 

[In Pacific Railroad Removal Cases, 115 U. S, 
1, 5 Sup. Ct. 1113, it was held, on the authority 
of Osbom V, Bank of U. S., 9 Wheat (22 U. 
S.) 817, that corporations created by and or- 
ganized under acts of congress are entitled to 
remove suits brought against them in the state 
courts, by virtue of the act of 1875, on the 
gi'ound that such suits "arise under the laws of 
the United States," as such corporations de- 
rive their existence, their powers, functions, 
and duties, and a large portion of their re- 
sources, from those acts, and by virtue thereof 
sustain important relations to the government 
of the United States. Since these acts, it 
seems to be settled that suits against receivers 
of national banks, where the defense rests 
upon authority of the laws relating to such 
banks, may be removed. Sowles v. Witters, 43 
Fed. 700; Same v. First Nat. Bank, 46 Fed. 
513. And see, as to receivers appointed by 
federal courts, Evans v, Dillingham, 43 Fed. 
177; and see, also, note to Sawyer v. Parish of 
Concordia, 12 Fed. 760. Act March 3, 1887, 
(24 Stat. 554,) § 4, provides that the jurisdic- 
tion of the federal courts in respect to national 
banks shall be the same as in the case of indi-- 
vidual citizens.] 
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Case No. 1,430. 

BIHD T. PENN SIUT. LIFE INS. CO. 

£33 Leg. Int. 54;^ 1 Law & Eq. Rep. 505; 2 
N. y. Wkly. Dig. 83; 11 Phila. 485; 2 A^ady. 
Xotes Cas. 410; 5 Ins. Law J. 449; 23 Pittsb. 
Leg. J, 112; 5 Bigelow, Ins. Cas. 487.] 

Circuit Court, E. D. Pennsylvdnia. Feb. 7, 
1876. 

IxsuRAXCE — Civil Wau — Konpayment of Pre- 
mium — Tender — "Waiver by Notice of For- 
feiture — Reixstatemext. 

1. A life insurance for a year was effected 
in 1847 at a certain premium, with the privilege 
of coutinuing the insurance from year to year on 
payment of a premium of equal amount before 
the end of each year; and it was provided 
that if any annual premium should not be paid 
within the time limited, the insiu-ers should not 
be liable to pay the sum insured, and the policy 
should determine, &c. The insured paid the 
premiums yearly till 1S61. He was an inhabit- 
ant of Virginia. The insurers were incorpo- 
rated by the legislature of Pennsylvania, in 
which state their business was ti-ansacted. The 
Civil War which broke out in 1861 disabled 
them from receiving, and the insured from pay- 
ing, tlie premiums in that year and until I860. 
Upon the termination of the hostilities, he in- 
quired of them by letter what steps he must 
take to continue his insurance. They answered 
that it was forfeited for non-pavinent of the 
premium in 1861, and that it would not be re- 
vived by them. Held, that this answer dis- 
pensed with an actual tender of the premiums, 
and that the question of his right to continue 
the insurance ouijht to be decided as if he had 
tendered them with interest. 

[See Blight v. Ashley, Case No. 1,541.] 

2. It seems that a court of equity should re- 
lieve him against the forfeiture, and reinstate 
him in the insurance on his making compensa- 
tion by payment of all the premiums with in- 
terest on each. 

[See New York Life Ins. Go. v. Statham, 
93 U. S. 24; Hancock v. New York Life 
Ins. Co., Case No. 6,011.] 

[See note at end of case.] 

3. Life insurance distinguished, as to such a 
question, from fire insurance. 

4. Quaere, whether his representatives would 
have been relievable if he had died before the 
end of the Civil AVar, so that his option to con- 
tinue the insurance could not have been exer- 
cised before the absolute termination of the 
risk insured against. 

5. The cases of Mutual Life Ins. Co. v. Ham- 
ilton, and Tait v. New York Life Ins. Co., (in 
each of which the judges of the supreme court 
of the United States were equally divided in 

-opinion,) considered. 

[See note at end of ease.] 

In equity. The defendants are a mutual 
insurance company incorporated by the leg- 
islature of Pennsj'lvania by a charter under 
which they carry on their business in the 
city of Philadelphia. In September, 1847, 
they executed and delivered to the complain- 
ant at Philadelphia a sealed policy of insur- 
.ance in $5000 upon his life, payable to his 
■wife. The premium paid was $155.50. The 
insm-ance was for a year, with the privilege 
of continuing it from year to year on pay- 
ment of a premium of equal amount before 
the end of each year. The policy contained 

' [Reprinted from 33 Leg. Int. 54, by permis- 
sion.] 



a provision that if the assured should not 
make the annual payments on or before the 
several days appointed, then, and in every 
such case, the defendants should not be lia- 
ble to the payment of the sum insured or 
any part thereof, and the policy should cease 
and determine, and all previous payments 
made thereon, and all profits for which scrip 
should not have been issued, should be for- 
feited to the defendants. The complainant 
continued to pay the annual premiums punc- 
tually at Philadelphia until 1861, when the 
whole sum thus paid had amoimted to $2177. 
He was a resident of the state of Virginia. 
The Civil Vi^ar, which broke out in April, 
1801, prevented' him from paying the pre- 
miums in September, 1861, and subsequent- 
ly; and made it unlawful for the defendants 
to receive any such payment dming the con- 
tinuance of the hostilities. The defendants, 
from time to time, declared certain divi- 
dends payable to their policy holders. In the 
year 1859, the complainant had borrowed 
from the defendants $600, when they took 
from him the policy and a pledge of the ac- 
crued and accruing dividends as their secu- 
rity for the loan. At various times he mad(^ 
payments on account of this loan until it 
was reduced, in the spring of 1861, to $250, 
for which balance they held his note paya- 
ble on 27th April, 1801. The defendants, be- 
ing in possession of the policy, treated the 
insiu-ance as ended by reason of the non- 
payment of the premium in September, 1861 ; 
and wrote upon the policy that it was "for- 
feited" and "cancelled," obliterating the sig- 
natm-es of their officers. In 1862 they closed 
his accounts on their books by crediting 
on account of the note, $52.73, which was 
due to him on their deposit book, and apply- 
ing .$210 of the dividends accrued, to the pay- 
ment of the balance of the note with inter- 
est. This left in their hands about $620 of 
dividends unpaid. Independently of any 
question as to termination of the insurance, 
the fm'ther dividends on the policy fi'om Jan- 
uary, 1862, to January, 1866, would have been 
about $320, making, in the whole about $940, 
after deducting the $210, On the termina- 
tion of the hostilities, the complainant, by a 
letter of 31st May, 1865, inquired of the de- 
fendants whether any profits of his life in- 
surance were in then* hands, and also ex- 
pressed a desire to linow what steps he must 
take to continue his insm-ance. On 9th June, 
1863, they wrote in answer stating that on 
the former account they held $020, subject 
to his order; and added, "The policy of in- 
surance was forfeited for non-payment of 
premium in 1861, and will not now be re- 
vived by the company." In a subsequent 
correspondence, the complainant contended 
that the defendants ought to have applied 
the dividends in payment of accruing premi- 
ums. The defendants insisted that the insur- 
ance was absolutely forfeited, and, through- 
out the correspondence, treated the dividends 
as a distinct matter. In October, 1866, the 
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-account as to the dividends prior to tlie Civil 
War was settled by tlie complainant witli 
tlie defendants on tlie footing dictated by 
tbem. He thereupon received from them on 
this account §591.20. In the followtDg year, 
lie renewed the correspondence, urging his 
Tight to be reinstated in the insurance, but 
resting the claim upon considerations which 
were honorary rather than legal. He seems 
to have supposed that he had no legal right, 
but a strong moral claim on their liberality. 
They repeated, and never in anywise quali- 
fied, their original declaration that the in- 
^m-ance was forfeited. The con'espondence 
was closed in December, 1SG7. 

The bill was filed on 2d July, 1874. Its 
purposes were that the policy, &c., still in 
the possession of the defendants, should be 
exhibited by them, that the complainant 
•should be permitted to pay all the accrued 
premiums which are unpaid, that the policy 
1)6 declared valid and to have remained in 
force, and that the defendants should ac- 
count for all the dividends which had been, 
■or ought to have been, declared upon it, de- 
■ductiiig the ?591.20 received as above in 18G6. 

The defendants, by their answer, and in ar- 
gument, insisted that the hisurance had been 
forfeited in 1861, that the accounts of all 
■dependencies then outstanding were adjusted 
and finally closed by the settlement of 1866, 
that the complainant had never made any 
tender of the premiums in question, and that 
liis delay to institute the present proceed- 
ings ought to preclude him from relief if he 
were otherwise equitably entitled to it 

Jlr. E. F. Pugh, for the complainant, 
■cited many authorities, relying principally 
upon New York Life Ins. Co. v. Clopton, 
7 Bush, 179; Manhattan Life Ins. Co. v. 
"Warwick, 20 Grat. 621; Cohn v. New 
York Mut. Life Ins. Co., 50 N. Y. 610; Sands 
■y. Mutual Life Ins. Co., Id. 626; Hillyard v. 
Mutual Ben. Life Ins. Co., 3o N. J. Law. ^15. 
affirmed in com-t of appeals, (Feb., 1875,) 4 
Ins. Law J. 127, (and see Am. Law T. Rep. 
Jime, 1875;) Hancock v. New York Life Ins. 
Co., [Case No. 6,011;] New York Life Ins. 
■Co. V. White, 4 Bigelow, Ins. Cas. 471; 
Hamilton v. New York Mut. Ins. Co., [Case 
No. 0,986,] affirmed on appeal by the .su- 
preme court of the United States, the judges 
Tseing equally divided in opinion. 

Mr. S. B. Huey, for the defendants, cited 
Dillard v. Manhattan Life Ins. Co., 44 Ga. 
120, and other cases, relying principally upon 
Tait V. New York Life Ins. Co., [Case No. 
13,726,] affirmed on appeal by the supreme 
•court of the United States, the judges being 
equally divided in opinion. [See note at end 
of case.] 

CADWALADER, District Judge. If the 
•complainant were oflierwise entitled to be re- 
instated in the insurance, he ought not to 
lose the right merely because, at a former 
time, under a mistake, he supposed the con- 



ti-ary. Nor should he sufEer because he, at 
one time, erroneously supposed that the de- 
fendants ought to have applied the dividends 
in payment of accruing premiums. Tliis was 
a mistake on his part, even upon the sup- 
position that the dividends were of sufficient 
amount, and that he Would, in ordinary 
times, have had an option to continue the 
insmrance annually by such an application of 
dividends. The position would, even in that 
view of the case, have been erroneous, not 
only by reason of the effect of the hostilities, 
but also because a declared exercise by him 
of the option would have been indispensable. 
The defendants were certainly right in tre.at- 
ing the dividends as a matter wholly distinct 
from the question of termination of the in- 
surance. The defendants are, however, for 
this very reason, in the wrong, if they insist 
that the settiement with them by the com- 
plainant of the account as to the dividends 
ought to be deemed a waiver of his demand 
to be reinstated in the insurance. The two 
subjects are, I repeat, wholly distinct. This 
being so, it was, according to his own theoiy 
of his case, necessary that, on the termina- 
tion of tiie hostilities, he should tender ^lie 
accrued premiums to the defendants, unless 
they dispensed with such a tender. There 
was no actual tender of the premiums with 
or without interest. But an actual tender 
was, in effect, dispensed with by the defend- 
ants' answer to one of his inquiries in the 
letter of the 31st of May, 1865. This inquiry 
was, what steps he must take to continue 
the insurance? The answei* was, that the in- 
surance had been forfeited for non-payment 
of the premium in 1861, and would not be 
revived by them. This meant that no tender 
to renew or continue it would be accepted. 
Such a tender would afterwards have been a 
pm*ely idle formality. The case, therefore, 
is to be decided as it ought to have been 
if he had made an actual tender of the prop- 
er amount, whatever it may have been. The 
question is, whether such a tender, not macle 
until the return of peace,- would have been 
too late to avail him. Did an instu*ed in- 
habitant of one of the revolted southern 
states, who was prevented by the Civil "War 
from paying the annual premium to insur- 
ers in a northern state, lose at once and ir- 
revocably his option to continue the insur- 
ance? 

The rules which determine whether im- 
possibility to perform a contract wiR excuse 
its non-performance are not always appli- 
cable to questions of relief against forfeitures 
incurred through non-performance of condi- 
tions. There was no contract of the com- 
plainant that he would continue the insur- 
ance by payment of the annual premium be- 
fore the end of the first, or before the end 
of any subsequent year. Any such payment 
on his part was optional. Until his election 
to make such payment within such limited 
time or times, there could not, on the other 
side, according to the form of the contract. 
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be any ascertained conventional obligation 
of the defendants to continue tlie insui-ance 
beyond tlie end of a cui-rent year. Tbe con- 
ventional continuance of the insurance de- 
pending upon this optional payment by the 
complainant within the year, such payment, 
within this limited time, was a condition 
precedent to such continuance. 9 Ch. App. 
502; and see L. R. 9 Eq. 705; L. R. 17 Eq. 
316-320. Tlie decision of tbe case depends, 
therefore, upon rules of legal and equitable 
jurisprudence on the subject of conditions 
precedent 

Impossibility to perform a condition pre- 
cedent does not, at law, prevent the loss of 
that which depends upon performance. It is, 
tlierefore, unnecessary to consider whethei% 
if the present suit had been upon the law side 
of this com-t, compensation for the non-per- 
formance could be estimated by a standard 
of sufficient legal certaintj"-, or to consider 
whether a com-t of law would be able to reg- 
ulate properly the application of such a 
standard. Independently of any such ques- 
tion as to compensation, there was an ab- 
solute forfeiture at law from non-payment 
within the time limited. If this had even 
been otherwise, it would have been impos- 
sible, on the law side of the court, to disre> 
gard the express provision of the policy up- 
on tlie subject. 

But the question here to be decided arises 
on the equity side of the com-t. A couit of 
equity, in certain cases, disregards express 
provisions imposing forfeitm-es for breaches 
of conditions precedent or subsequent. Such 
a court considers not the form of words 
used, but the differences in the nature of the 
conditions. But the coui-t will not relieve 
against any breach of a condition of either 
kind unless the sufEerer has lost somethto^ 
really valuable, and the party who would 
be substantially benefited by the forfeitm-e 
can be adequately compensated, so that both 
parties may be put in the same situation as 
if the condition had been performed: 1 Salli. 
231, 232; 2 Vera., 338, 339, 34i; 1 Vern. 
223; 1 Brown, Ch. 168. 

We may therefore inquire, first, whether 
such loss has been incurred, and secondly, 
whether such compensation can be maae. 
Under the first of these inquh-ies, there is, 
in principle, no resemblance to a question 
upon the renewal of an insurance against 
fii-e. Eire insmvance and life insurance are 
so far alike that each is an aleatory conti'act. 
But in fire insm-ance tliere is uncertainty 
both as to time, and as to event. Fire is 
not inevitable. Moreover the Inanimate sub- 
ject of insurance against fire may, for the 
practical pm-poses of the conti-act, be consid- 
ered normally unchangeable, both in value, 
and as to hazard. Usually the party insm*ed 
for a limited period against fire has no ex- 
elusive option to renew the insurance. When 
renewable, it can be renewed only by mutual 
consent Even if this were conventionally 
ai-ranged otherwise, and the option were ex- 



clusively his own, it would be an option of 
no appreciable value. The risk and the mar- 
ket rate of premium being both, from year 
to yeai", normally the same, the expense of 
making an independent new fire insurance 
with other insurers, does not normally ex- 
ceed that of the renewal of a former insur- 
ance, except in the mere cost of a new p^ili- 
cy, and of a stamp where the law roiiulres- 
one. But in the case of a life insurance,, 
the event is not uncertain except only as to 
the time of its occurrence. Deith at some- 
time is inevitable. The consequences of this 
difference are, in many respects, very ma- 
terial. See 15 O. B. 374, 389-302. When 
there is an option to renew, or, in more prop- 
er language, to continue the insurance from 
year to year, this option belongs exclusivel.v 
to the party insured. It is a valuable right 
or privilege; and is of constantly increasing 
value for two reasons. The first is, tli:it 
the health of the insm-ed may fail dm-in'4' the 
first or any other year, so that his life would 
not, at the end of such year, be insurable at 
the same rate, or even perhaps at any rate 
of premium. Nevertheless, he has a right to 
the benefit of continuing tho insm-ance at tlie 
conventional rate. See L. R. 9 Eq. 710; L. 
R. 19 Eq. 79, S3; also 6 Ch. App. 3$G, 387. 
The second reason is, that although he may 
continue in sound health, he is, at every s\ic- 
ceeding instant of time, nearer to death. 
The market rate of premium for an inde- 
pendent new insm'ance meanwhile is, for 
this reason, constantly inci-easing; hut under 
his policy the conventional rate of anniial 
premium continues to be the same. For this 
twofold benefit he pays a full, and some- 
times more than adequate consideration. In 
the present ease, tiie insurance had, before 
tlie Civil War, been continued more than 
foui'teen yeai-s; and the amount of premiums 
paid, with interest, was, at the commence- 
ment of the war, not less than three-fiftlis of 
the sum insm-ed. This, if the defence pre- 
vails, the complainant loses irrevocably. 
Moreover, under the most favorable condi- 
tion of his health, he could not, at the com- 
mencement of the war, have effected an in- 
dependent new insurance at an annual pre- 
mium of less than almost double the con- 
ventional rate of the annual premium fixed 
in the defendants' policy. These proportions 
may be, in part, varied in the present case 
of a mut^lal insm-ance company, by dividends 
of accrued profits. But the difference can- 
not affect the principle in question. His op- 
tion to continue the insm-ance on fulfilling 
the condition precedent was thus a right of 
real value. It resembles, in this respect, 
and in some other respects, a tenant's right 
of renewal of a lease of land for live.'=:. 
We may, from judicial precedents on the 
other side of the Atlantic, take as a perti- 
nent example, a tenancy at a certain rent, 
for three lives, renewable perpetually at 
the same rent, on the payment of a fine 
within a certain limit of time from the fall- 
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ias in of any life. Tlie so-called fine is not 
of the nature of a penalty; tint is merely a 
certain sum wliicb, in addition to tlie rent, 
Is payable on a death, for the renewal of the 
lease. In some such leases there is, and in 
others there is not, a covenant of the tenant 
that the fines shall be paid. In the latter 
eases the payment is optional with him and 
his representatives. In these eases the value 
of the tenancy, in proportion to the annual 
rent, may be considered as constantly in- 
creasing. It is the ordinary piu-pose of such 
leases to encom-age the erection of buildings, 
or to promote the improvement of agricul- 
tm'e; and the right of perpetual renewal in- 
duces expenditm-es for such permanent ob- 
jects. But the value of unimproved land 
may continue the same, or it may deterio- 
rate; and therefore perhaps, in the absence of 
an express covenant to build or otherwise 
improve, the increase in value from such 
causes may be considered merely contingent. 
However this may be, the amount of the ten- 
ant's investment is absolutely and perma- 
nently increased by his first and every sub- 
sequent payment of a fine upon the falling 
in of a life. This appreciable increase of his 
investment attendant upon the exercise of 
his option to renew, directly resembles the 
effect of the payment of annual premiums 
for the continuance of a life insurance. The 
option is, in each case, a valuable right 

The second inquiry is, whether compensa- 
tion can be made. This inquiry may always 
be imderstood as impliedly including the 
first, because where compensation is re- 
quu'ed, the subject must be of some value. 
In many cases where the subject is of real 
value, ttiere is no practicable standard for 
equitable compensation, even though the con- 
dition may be a subsequent one. See these 
cases reviewed in 2 Price. 200; and see 10 
CIi. App. 626. But there can be no such dif- 
ficulty where performance would have con- 
sisted in the payment of a certain amount of 
money, and the only subject of ultimate for- 
feitm-e would also be money. In the present 
case, the complainant, if otherwise relieva- 
ble, can make adequate equitable compensa- 
tion by paying the annual premiums with in- 
terest upon each of them. In the cases al- 
ready mentioned of leases for years renewa- 
ble forever, there was a difficulty in making 
compensation to the landlord, where, after 
the falling in of a life, a lapse of the right 
of renewal at law had occm'red from non- 
payment of the fine within the time limited. 
The difficulty arose upon considering that, on 
the falling in of a life, such a postponement 
by the tenant of the nomination of a new 
life, postponed, in effect, the chance of an- 
other death, and thus diminished the proba- 
ble frequency of the payment of the fines at- 
tendant upon deaths. The difficulty was 
overcome by estimating seven years to be, 
according to known analogies, the reasona- 
ble average dm-ation of every such life as the 
tenant might have named in due season. 
3FED.CAS. — 28 



The compensation, where relief could other- 
wise be given, was, therefore, computed as 
including the first fine, and an estimated ad- 
ditional fine of equal amoimt at the' end of 
every seven y'ears of the whole interval 
elapsed; and interest was charged as on the 
first fine, and every additional septennial 
amount: Sweet v. Anderson, (A. D. 1772,) 
2 Brown Pari. Cas. 257, (430,) cited with ap- 
proval by Lord Mansfield, in 1 Ridg. App. 
137, and by Lord Redesdale in 2 Schoales & 
L. GS6. In the present case there cannot be 
any such difficulty. The premiums are of in- 
variable amount, and of stated annual recm-- 
rence. In language of Lord Wensleydale, 
''the liability of tlie insurer" is "constant and 
uniform to pay an unvarying sum on the 
death of the cestui que vie, in consideration 
of an unvarying and uniform premium paid 
by the insured. The bargain is fixed as to the 
amount on both sides." 15 C. B. 3S9. If it be 
objected that tlie defendants were entitled to 
use the premiums in their cmTent business of 
insurance, and that they might, through such 
use, have made profits exceeding the inter- 
est—the answer to the objection is that in- 
terest is estimated an equivalent for specu- 
lative compensation where a cognizable equi- 
ty would otherwise be defeated. See Story, 
Eq. Jm-. § 1316 in the note. If this were at 
all doubtful, it might be added that against 
the chance of gi'eater profit was the hazard 
of more than proportionate losses, and that, 
in this particular case, the complainant 
would be entitled, on the principles of mu- 
tual insm'ance, to his own due proportion of 
accrued profits. Under contracts to pay mon- 
ey, interest does not accrue while war sus- 
pends payment of the principal debt. The 
rule ought to be different in defining the 
measm'e of compensation to relieve against a 
forf eitm-e occurring, as this did, through post- 
ponement of the right of election. Unless 
interest, or a sum equal to it, were allowa- 
ble, full compensation would not be made. 
Whether, if the complainant is relievable in 
the present case, he should be required' to 
pay such interest for the period since the de- 
fendants' letter of Jmie, 1865, will depend 
upon the effect of this letter; and may per- 
haps be a question of some difficulty here- 
after. But independentiy of this question, a 
sum equal to full interest on each premium 
ought certainly to be added. 

The case, therefore, is one in which, if re- 
lief would otherwise be proper, adequate 
compensation can be made. In 1 Vera. 223, 
Lord Keeper Guilford said that "in all cases 
where the matter lies in compensation, be . 
the condition precedent or subsequent, he 
thought there oiight to be relief." There is, 
however, the following important difference, 
in this respect, between the breach of a 
precedent, and that of a subsequent condi- 
tion. In the latter case, relief may be given 
where compensation can be made, although 
the non-performance of the condition has oc- 
curred thi'ough mere negligence of the suffer- 
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or, unless it lias been wilful or perverse nes- ] 
lect. But a court of equity does not, in any 
case, relieve against losses consequent at law 
upon tlie non-performance of a condition 
precedent where such non-performance oc- 
curs through neglect alone, or other fault of 
the sufferer. A reference to authorities on 
this point may elucidate the general subject. 
They are found in decisions upon cases al- 
ready more than once mentioned, of the for- 
feiture of rights of renewal of leases for lives 
through non-paj'ment of a fine by the tenant 
within the appointed period after the occm'- 
rence of a death. We have seen that if a 
lapse occui-s through such omission, there is, 
on the one hand, a forfeitm-e of a valuable 
right, and there can, on the other hand, be 
adequate compensation. An existing tenancy 
under a lease renewable forever is very like 
a present fee, and the loss which the tenant 
would incur at law, through such a lapse, has 
no small resemblance to some other forfei- 
tm'es which may occur through non-perform- 
ance of conditions subsequent. The resem- 
.blance does not suflice to make the condition 
a subsequent one. Payment of the fine is 
clearly a condition precedent to the legal 
right of renewal. But there can be no sup- 
posable case of breach of a precedent condi- 
tion which would be more entitled to fa- 
vorable consideration. Thereupon arose the 
question whether equitj'' would relieve where 
the lapse had occurred through the tenant's 
own mere neglect, or mere insolvency. The 
English chancery and exchequer, as courts 
of original equitable jurisdiction, have uni- 
formly refused to give relief in eases of this 
kind. See the case, A. D. 173S, Fonbl. Eq. 
42on; also, 3 Brown, Oh. 529; 3 Yes. 295, 
C90; 11 Price, 3; and 13 Price, 694, McClel. 
464. Irish coiu'ts of equity have, on the con- 
trary, relieved agaiust the legal consequences 
of such lapse where the default has occurred 
through mere neglect without any fraud. 
But these Irish decisions were oveiTuIed, and 
two of them reversed by the house of lords 
in England in 1776 and 1779. Kane v. Hamil- 
ton, 1 Eidg. App. 180; Bateman v. Muixay, 
5 Brown, Pari. Cas. 20, 1 Ridg. App. 187. 
The latter of these judgments of reversal 
was followed in 1780 by the enactment of an 
Irish statute, known as the "Tenantry Act." 
19 & 20 Geo. III. c. 30. This act was 
partly declaratory and partly remedial. Sse 
the statute itself, and 2 Schoales & L. 681. 
It restored for Ireland what has been there 
•called the local equity, or the old equity of 
the tenants in cases of neglect without fraud, 
unless it should appear that the landlord had 
demanded the fine or fines, and that the 
same had not been paid within a reasonable 
time after such demand. Some subsequent 
<leeisious in Ireland, if not reversed, on appeal, 
might have induced an erroneous belief that 
under the so called "old equity" as revived 
by the act, the tenants had "a right to delay 
the renewal of then." leases as long as they 
pleased." But these decisions liave been re- 



versed in England by the house of lords. See 
the review of these cases in Sugden on the 
Law of Property, as administered by the 
house of lords, (pages 556-570.) Out of Ire- 
land it is not a cognizable equity; and neither 
these Irish decisions since the tenanti-y act, 
nor the judgments on appeal from them, are 
of anj' importance out of that country. In 
the present case the complainant, therefore, 
by non-payment of the premium within the 
year ending in September, IS 01, would have 
lost in'evocably the option to continue his 
insurance if the payment had not been tm- 
avoidably prevented. See Edwards v. Ward- 
en, 9 Oh. App. 502, and the case in tlie house 
of lords, mentioned in L. K. 19 Eq. 608-010, 
012. But the payment of this, and of the 
subsequent premiums, within the times lim- 
ited, wfas unavoidably prevented; and there 
was, in fact, no negligence whatever on his 
part. Where the breach of a condition preced- 
ent is excusable, and compensation can be 
made, the general rule of equity is to relieve 
against a forfeitm-e. 

But what will make the breach excusable? 
If the condition is annexed to land, or to 
some other specific subject, a very indulgent 
latitude of excuses appears to have been al- 
lowed. Eecuri'ing once more to leases for 
lives renewable forever, we find opinions of 
Lord Thm'low in the house of lords, (1 Kidg. 
App. 202,) and of Lord Alvanley at the roUs, 
(3 Yes. 693,) that any disabling accident, mis- 
fortune or sui'prise, or ignorance not waKul, 
which prevents the tenant from applying at 
the stated times for renewal according to 
the terms of his lease, wiU afford sufiicient 
I'eason for giving relief to him in equity 
against the lapse at law. Relief has even 
been given "where performance had been 
prevented by so called impossibilities which 
were not absolute, but only relative. Lord 
Mansfield said in the house of lords in 1770, 
that the decision of such cases depended 
upon theii" peculiar cu'cumstances. 1 Ridg. 
App. 185. He said this with reference to 
previous cases in the house of lords in w^hich 
relief had been given. In one of those 
cases, payment had been delayed by an un- 
avoidable uncertainty whether a life had in 
fact fallen in or not. The decision was 
that, assuming the death in question to have 
happened in this inten^al of uncertainty, 
and the lapse to have oceuiTed, the tenant 
was nevertheless relievable. Sweet v. An- 
derson, (A. D. 1772,) cited above. Where 
nothing specific has been forfeited at law, 
but the ultimate forfeitm-e w^ould be only 
that of a right to a certain sum of money, 
there is not sufficient reason for such in- 
dulgent relief, though, as we have seen, 
compensation can more readily be made. 
The abstract principle of equity is, indeed, 
the same; but its application is resti-ained 
and qualified by practical considerations. 
In eases of life insurance, under this and 
other heads, we find the law of conditions 
modified by such considerations. See 12 
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East, 1S3, 186, 187. In the absence of a 
sti'ong equitable necessity, there should be 
nothing precarious in this part of the busi- 
ness of insiurers. They have a right to in- 
sist on the utmost practicable punctuality 
in the fulfilment of every condition upon 
"Which a risk is to be incurred or continued. 
C!ontangent relative impossibilities, if al- 
ways recognizable as excuses, would render 
the option to renew or continue the risk 
from yeai" to year too imcertain a part of 
the contract of life insm-ance. "We may, 
therefore, discriminate between relative and 
-absolute impossibilities. But in doing so, it 
is not, for any present purposes, necessary 
to define precisely the equitable standard of 
sufficiency of an excuse for lapse from de- 
lay in the payment of the annual premium. 
Assuming that nothing short of absolute im-. 
possibility should be admitted as an excuse, 
the temporary impossibility was, in the pres- 
ent case, absolute. A court of equity ought 
certainly to recognize the sufficiency of such 
an excuse. Let us, for example, suppose 
that, through a judgment imder a quo wai'- 
ranto, the chai-ter of the defendants had 
Ijeen forfeited in 1861, that the judgment of 
forfeiture had been reversed in ISCo, and 
that consequently, during this interval, their 
-corporate faculties had been suspended, so 
that there was no person capable of re- 
ceiving the premiums. In such a case, the 
disability would, in itself, create an equi- 
table excuse. In the present case we may 
further consider the peculiarity of the cause 
■of the impossibility. Its cause was the sus- 
, pension* of conventional relations, and the 
unlawfulness of intercourse between ene- 
mies. In addition to the disability of the 
insured as an enemy to make payment, it 
was, during the war, unlawful for the in- 
surers to receive any payment from an 
■enemy. Their corporate faculties were, in 
this respect, suspended, as it were, so that 
if he had been able to offer payment, it 
•could not have been accepted by them. But 
it has been suggested that the ^cause of 
this temporary disabilitj' was the CivU War, 
which, in its penal effects, made the excuse 
of impossibility inadmissible here, though it 
would otherwise have been a sufficient ex- 
cuse. If we were to trace a succession " of 
causes immediate and remoter, it might, per- 
haps, be said that the cause of the forfeitm-e 
was the absoliite impossibility of payment 
of the premium within the limit of time; 
that the cause of this impossibility was the 
suspension of intercoxurse and of convention- 
al relations between enemies; and that the 
war was the cause of the non-intereom-se, 
■and of the suspension of conventional rela- 
tions. But this would be over-nice reason- 
ing. The suggestion is that the subject is 
not thus divisible, and that the war, in itself, 
was the proximate cause, or, practically 
spealcing, the only cause. If so, what was 
its effect? Did it produce or occasion any 
forfeiture whatever? 



In time of war, between enemies, new 
conventional rights ax-e not acquirable, and 
new obligations are not incurrable. More- 
over, any rights or obligations which ex- 
isted at the commencement of the war may, 
by confiscation, be extinguished. But in 
the late Civil War there was neither legis- 
lative nor judicial confiscation of the pres- 
ent subject of controversy; and, where con- 
fiscation is not actually enforced, pre-exist- 
ing rights and obligations are not extin- 
guished by war. They are only suspended 
until peace. The rules of law ai'e the same 
as to a rebellion so organized as to create a 
temporary state of war. Therefore, the war 
was not a cause of any forfeiture. None 
was incm'red in addition to that incurred 
at law thi'ough the mere non-payment of the 
premium. The impossibility of payment of 
it was thus in equity a sufficient excuse for 
non-performance of the condition in ques- 
tion. The complainant thus appears to be 
entitled to an interlocutory decree for an 
account of his share of the profits of the 
defendants' business since those credited in 
tlieir settlement with him, which resulted in 
the payment of $591.20. Whatever he may 
be entitled to under this head shoTild be de- 
ducted from the amounts of the premiums of 
1861, and the subsequent years, with inter- 
est When the interest should cease may 
be a deferred question. Upon his payment 
of the balance, when ascei'tained, to the 
defendants, or if they wiR not receive it. 
Into the registry of the com-t, the final de- 
cree should reinstate him in the insurance, 
and direct the policy now in their posses- 
sion to be retm'ned to him, with as bene- 
ficial effect as if it had not been cancelled 
or defaced; and they should be prohibited 
from pleading, in any futm-e action upon it, 
either that it is not their deed, or that any 
premium or premiums thus paid under the 
decree were not paid within the times re- 
spectively limited. 

The subject has been considered almost 
wholly upon original grounds, because in 
cases more or less like the present, the con- 
flict of opinion, since the war, has been ap- 
parently quite irreconcilable. It will not be 
necessary to mention any of the opposing 
decisions of state courts. On 6th of April, 
1874, the judges of the supreme com*t of the 
United States, being equally divided in opin- 
ion upon two cases which had been very 
fully argued, affirmed in each case the judg- 
ment of a circuit com*t of the United States, 
without giving any reason except the divi- 
sion of opinion. In each case a policy of 
life insui'ance liad contained a provision like 
that of which the effect is here in question. 
The decision below in one of these two cases 
(Hamilton v. Mutual Life Ins. Co.) is re- 
ported in [Case No. 5,9SG.] The instu'ed had 
survived the war. So soon as the insxurers, 
upon the return of peace, could lawfully re- 
ceive any payment from him, he liad ten- 
dered to them the amount of all the annual 
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premiums for the period of the war. The 
tender was not accepted. He afterwai-ds 
died; and, under proceedings in equity at 
the suit of his executor in the circuit com't 
for the southern disti'ict of New York, the 
complainant was reinstated in the insiu*- 
ance. According- to this decision of the 
circuit com-t, the present complainant should 
have relief. In the other case (Tait v. New 
York Life Ins. Co.) [Id. 13,726] the partj- 
insured had not survived the Civil War, but 
had died in the early part of it, after non-pay- 
ment of a single annual premium. On the 
termination of the hostilities, his representa- 
tives tendered to the insurers the unpaid 
premium, and afterwards brought a suit in 
equity against them in a com-t of the state 
of Tennessee. The suit was removed into 
the circuit com't of the United States for the 
western disti'ict of Tennessee. On examina- 
tion of tlie printed record in the supreme 
court, it appears that the proceedings in the 
circuit com't were such, that the counsel, 
on each side, doubted whether the hearing 
or trial was to be on the law side ojl- on the 
equity side of the com't But all difficulty 
under tliis head was removed by an agree- 
ment which became part of the record. The 
decision of the circuit com't was that the 
plaintiffs had no right of action at law or 
in equity. The opinion of that court is in 
2 Ins. Law J. SGI, and 4 Bigelow, Ins. Cas. 
479n, [Case No. 13,726,] without a siiffi- 
ciently full prefatory statement of the case. 
As between the parties litigant, and as to 
all persons pri-s-y in interest, the affirmance 
of these two judgments by an equally divid- 
ed appellate court, was not less conclusive 
than if a majoritj' of the court of appeal 
had conem-red in the judgment of affirmance. 
But the supreme court of the United States 
have more than once intimated that such a 
decision is not, in that court, considered as a 
judicial precedent, establishing authorita- 
tively any principle as applicable to subse- 
quent cases of a like character between 
other parties: [Etting v. Bank of U. S.,3 11 
Wheat. [24 U. S.] 59, 78; [Durant t. Essex 
Co.,] 7 Wall. [74 U. S.] 107, 113. A dictum of 
Judge Grier, (Id. 109,) atti-ibuting greater force 
to it, as an authoritative judicial precedent, 
must therefore be disregarded. But the 
authority of a decision of a circuit coxirt 
cannot, after such an affirmance, be dis- 
regarded in the same or in other circuit 
courts, until a subsequent decision of the 
supreme court to the contrary. This re- 
mark might apply to either of the two deci- 
sions now in question if the other one had 
not also occurred. This inti'oduces an in- 
quiry, whether the two decisions in the cir- 
cuit courts are irreconcilably confficting. 
The judicial reasoning which appears by 
the reports to have induced the respective 
decisions cannot be reconciled. But the 
points which were actually decided may rea- 
sonably consist with each other. The dif- 
ference between the cases has already been 



stated. It is tliat, in the Tennessee case, 
the iierson insured had not, as in the New 
York case (and in the present ease) sur- 
vived the war, and elected to make com- 
pensation. In the Tennessee case, there- 
fore, compensation, if made, could not con- 
tinue an insurance. The insurance had been 
upon a life which was ended. There was 
not, as in the other cases, a continuing risk; 
nor was there an option to be prolonged. 
The option was already gone. The offer of 
compensation could only in substance and 
effect be a proposed credit in reduction of 
the amount of money insured. There could 
be no absolute certainty that, if there had 
been no wai', the person insured would have 
elected to pay the premium in 18C1. His 
former motives for insuring might have 
ceased to exist; but, on his death, his rep- 
resentatives could not, if they had a con- 
tinuing right of election, have any possible 
motive to forbear the exercise of it. Such 
cases have been compared to an option to 
buy a lottery ticket, where the election to 
buy is not made until after the ticket has 
drawn a prize, (9 Ch. App. 503,) or to buy 
tlie haul of a seine, where the election is de- 
ferred until after the net has been drawn in. 
The distinction is neither strengthened nor 
weakened by the decisions which have 
arisen in the com'se of proceedings to wind 
up insolvent insurance companies under the 
English statute of 1862, called the "Com- 
panies Act." Under such proceedings all the 
business of an insolvent English company 
terminates, and all the funds and assets 
liass into the bands of an official liquidator. 
The effect of the statute is to determine for 
certain purposes, the rights of aU parties 
with reference to the time of the commence- 
ment of the proceedings to wind up the busi- 
ness. The interest of every party insured 
on which he may claim a dividend is the 
estimated value of his insurance, when he 
makes his proof. The continuance of such 
a ti-ansmuted interest cannot depend upon 
payment » by him of premiums which it 
would have been necessary for him to pay 
in order to continue the insurance if the 
proceedings to wind up had not been insti- 
tuted. Therefore, no such payment is re- 
quired. L. R. 9 Eq. 705, 706. If he is alive,, 
the valuation of his interest is the amount 
of money which, at his increased age, and in 
his actual state of health, good or bad, he 
would be obliged to pay, at this time, in or- 
der to effect an equally beneficial Insiu'anee 
on his life with a solvent insurance com- 
pany. L. R. 9 Eq. 716-719, 14 Eq. 79, S3; 
6 Ch. App. 386, 387. If he dies before makiug 
proof, his representatives may claim; and 
the value may then be estimated as equal, 
or approximately equal, to tlie sum insured, 
less the amount of any premium or pre- 
miums which would have been payable for 
continuing the insurance if the company had 
not been wound up. But in the latter ease, 
the death does not create a claim to this 
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difference, otherwise tlian as it hfippens to 
l>e a proper metliod of approximately ad- 
justing the valuation. L. R. 9 Eq. 711, 719, 
721. It includes no claim to the sum in- 
sured as' such. There is thus no proper 
analogy, in principle, to the distinction in 
question. This distinction has, however, to 
some extent, a support from English opin- 
ions upon policies which allow days of ^-ace 
for the renewal or continuance of insur- 
ances in cases of lapse through default in 
payment of premiums within the stated 
periods. During the days of grace, after the 
expiration of the time otherwise limited, the 
insurer, if living, may, on payment of the 
premium, under certain conditions, purge his 
•default so as to be reinstated in the insur- 
ance. But what if he dies during "the same 
interval, without having been reinstated? 
After liis death, can his representatives, 
within the days of grace, purge the default 
with like effect by payment of the premium 
and fulfilling the other conditions? On this 
point there have been English opinions of a 
strongly negative tendency. It is true that 
these opinions were founded, in great part, 
upon the language of the clause in each 
policy which gave the time of gi-ace. But 
they were also founded, in part, upon rea- 
sons derived from considerations of the na- 
ture of contracts of life insm-ance. See 12 
East, 183, 187; 3 C. B. (N. S.) 633, 637, 638, 
640, 643, 644; also, 2 C. B. (N. S.) 257, 293, 
296, which last case, however, arose upon 
an insm*ance against accidents. To avoid 
the effect of these opinions, an express pro- 
vision has been inserted in recent English 
policies, that "in the event of the assured 
■dying within the days of grace, and before 
payment of the premium, the policy will be 
Tield valid and effectual, and the premium 
will be deducted from the sum insm-ed." 
See L. R. 9 Eq. 704. This may seem to im- 
ply that without such an express provision 
the law would be otherwise. It is not nec- 
essary to intimate an opinion as to the 
soundness of the distinction. We have seen 
that if it wei*e necessary to reconcile the 
two adjudications of the supreme court as 
authoritative precedents, this could be done 
«o far at least as to enable this eomrt to 
follow the decision of the New York circuit 
<:ourt in a case precisely like it until the 
subject shall have been considered anew by 
the supreme court. 

It has been suggested for the defence, but 
not much pressed, that there has been cul- 
pable delay on the part of the complainant, 
an bringing the present suit. Until his 
4eath, no definitive right of action will have 
jiccrued; but in the meantime, his invocation 
•of the exercise of equitable jurisdiction has 
become proper, by reason of the forfeiture 
at law, and of the cancellation of the policy 
by the defendants, and their accountability 
for dividends of profits, which accountabil- 
ity complicates the question of equitable 
<;ompensation. Therefore even if the policy 



had not been, as it is, a sealed one, the suit 
would not have been too late. 

But it is not improbable that, at the pres- 
ent session of the supreme court, the ques- 
tion or questions upon which the judges 
were equally divided in opinion in 1874, may 
be authoritatively decided. This cause, if 
neither party sball show reason to speed it, 
may therefore stand over for the present, 
without any formal entry of a decree. 

[NOTE. The affirmations of Hamilton v. 
Mutual Life Ins. Co., Case No, 5,986, and Tait 
V. New York Life Ins. Co., Case No. 13,726, in 
the supreme court of the United States, by a 
divided court, as stated in paragraph 5 of the 
syllabus, in the bricE submitted on behalf of 
the defendant, and in the opinion, do not ap- 
pear to have been reported. The decisions of 
the courts of a number of the states of the 
Union, as to whether or not the failure to pay 
premiums, where, by reason of war, the in- 
sured Jias been precluded from making such 
payments, authorizes the insurer to forfeit the 
pohcy, are not uniform. In Manhattan Life 
Ins. Co. V. Warwick, 20 Grat. 614; Mutual 
Ben. Life Ins. Co. v, Atwood, 24 Grat. 497; 
New York Life Ins. Co. v. Clopton, 7 Bush, 
179; Statham v. New York Life Ins. Co., 45 
JMiss. 581; Hamilton v. Mutual Life Ins. Co., 
Case No. 5,986; and Martine v. International 
Life Ins. Co., 53 N. Y. 339,— it was held that 
failure of payment from such reason did not 
justify forfeiture of the policy, while the con- 
ti*ary doctrine prevails in Worthinsrton v. Char- 
ter Oak Life Ins. Co., 41 Conn. 372; Dillard V. 
Manhattan Life Ins. Co., 44 Ga. 119. See, also, 
cases cited in briefs, of counsel. But the ques- 
tion has been decided in favor of the ri^ht of 
the insurer to declare the policy forfeited by the 
supreme court of the United States in the cases 
of New York Life Ins. Co. v. Statham, New 
York Life Ins. Co. v. Seyms, and Manhattan 
Life Ins. "Co. v. Buck, 93 U. S. 24, where it 
was held that, notwithstanding civil -svar be- 
tween the sections of the country wherein tie 
insurance company was situated, and tlie in- 
sured resided, respectively, so tiat payment of 
premium could not be made, the company miffht 
insist on the condition and forfeit the policy 
for nonpayment, the relief of the insured being 
confined to a recovery of the equitable value of 
the policy.] 
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Case ITo. 1,431. 

The BERDIB. 

[3 Ben, 273.] ^ 

District Court, S. D. New York. June, 1869.= 

Salvage— Corporation— CoxcEALMBST. 

1. Wh^re a brig was driven ashore, on the 
south side of Long Island, and the officers of a 
corporation in New York city, incorporated for 
wrecking purposes, heard of the fact, but con- 
cealed their knowledge of it, and, not having at 
hand any tug of their own, chartered another 
tug, at $12 per hour, without telling her owners 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
== [Modified in Case No. 1,432,] 
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the service for which she was required, and sent 
their agents on her to the hxig, and they were 
unable to get her off by the means which they 
then had, and had to send for another tug 
belonging to the corporation, and, after her 
aiTival, got the brig oft", and brought her to New 
York, and libels were filed, both by the coi*pora- 
tion and by the owners of the chartered tug, 
to recover salvage: Held, that the corporation 
should be awarded compensation for the use 
of their own tug at the rate of ?15 an hour, 
and that the owners of the chartered tug should 
be awarded compensation at the rate of $12 an 
hour. 

2. That the conduct of the superintendent of 
the company, in concealing the fact of the 
brig's being ashore, was to be reprehended. 

In. admiralty. These were two libels for 
salvage, one filed by the Coast Wrecking 
Company, a corporation incorporated for 
wrecking purposes, and one filed by John 
Clough and others, owners of the steam-xug 
William Fletcher, against tlie brig Birdie and 
her cargo. The libel of the Coast Wreck- 
ing Company alleged, that, on the 3d of 
Mai'ch, ISUS, the brig Birdie, which, with her 
cai'go of flom", was worth about $30,000, went 
ashore on the south side of Long Island; and 
that the company, hearing of the wreck, dis- 
patched two steam-tugs to her, on the 4th 
of March, which reached her about 9 P. M. 
of that day, finding her deserted, and got her 
off about 9 o'clock the next morning, and 
brought her to New York, for which service 
the libel prayed compensation. The libel of 
the owners of the Fletcher set up substan- 
tially the same facts. The answer of the 
owners of the brig and her cargo averred, 
that the brig was driven ashore by the ice, 
and her master left her, on March 4th, to 
get assistance, retm-ning to her that night; 
that, while he was away, the officers and 
crew left her temporarily, on account of the 
intense cold, and had not deserted her; that 
the Coast Wrecking Company knew, on the 
morning of March. 4th, that the brig was 
aground, but concealed the fact from others 
engaged in the business, in the hope of mak- 
ing more profitable arrangements for getting 
her off, and employed the Fletcher, without 
disclosing to her owners the object for which 
she w^as wanted; that such owners had other 
and better means of getting vessels off, which 
they would have dispatched to the assistance 
of the brig, if they had known her situation; 
and that, but for such concealment, the brig 
would have been got off before she was. 

C. A. Hand, for Coast Wreckin.g Co. 
Beebe, Donohue & Cooke, for Clough and 
others. 
G. M. Speir, for claimants. 

BLATCflFORD, District Judge. I award 
to the Coast Wrecking Company, for the serv- 
ices of their steamer, the Relief, in towing 



the brig from ofi! the place where she ground- 
ed and to New York, the sum of $240, being 
$15 per houi" for the sL\:teen hom-s during 
which she was employed in the service, from 
five o'clock in the afternoon of one day, un- 
til nine o'clock in the morning of the next 
day. I cannot forbear, however, remarking 
upon the very reprehensible conduct of the 
superintendent of the libellants, in obtain- 
ing information that the brig was ashore, 
and studiously concealing it from all persons, 
so as to endeavor to make it impossible for 
any but the libellants to render her any as- 
sistance. His motive in doing so is shown in 
the fact that, on his waj"- down to the brig, he 
told the captain of the hired tug, which was 
conveying him, that he w^as afraid that the 
captain of the brig had come to tlie citj' after 
the rival company, the Atlantic Submarine 
Wrecking Company, and that he wanted to 
reach the brig first. When lie reached tlie 
brig, he found that it required two tugs, in- 
stead of one, to pull her off, and he was 
obliged then to go after the libellants' tug, 
and thereby lost six hours of time. It is 
in evidence that other adequate tugs might 
have been procm-ed in the city, to go to the 
relief of the brig, if it had been known that 
the brig was ashore. The libellants and their 
superintendent, and tliey alone, so far as ap- 
peal's, knew the fact, and they studiouslj' 
concealed it, with the view, as it would seem, 
not that the vessel should be pi-omptly re- 
lieved, but that she should not be relieved \m- 
less they relieved hei*. And this they did, 
when they had no tug of their own in the 
city, and none, so far as appears, nearer than 
Fire Island, forty miles outside of Sandy 
Hook, and fifteen miles beyond where the 
brig was, and when they were obliged to hire 
a tug to cany their superintendent to the 
brig, and when their services were vohm- 
teered and not solicited, they having obtained 
their information by means of a telegraph 
of their own from the coast. 3n view of all 
tliese facts, I have had sex'ious doubts wheth- 
er I ought not to dismiss the libel; but, as the 
ease is one of work and labor, it must be paid 
for at the proper rate. That rate is, I think, 
on the evidence, $15 per horn*. There was 
no risk or exposure, or hazard to life or prop- 
erty, beyond w^hat occurs in an ordinary tow- 
age service. As the libellants claim no par- 
ticular sum in their libel, and as the answer 
denies that any thing ought to be paid, I 
cannot withhold costs from the libellants. 

Let decrees be entered in favor of the- 
Coast Wrecking Company, for $240, with 
costs; and in favor of Clough and others, 
for $288, (being at the rate of $12 an hour 
for t±Le twenty-foiu' hours during which their 
tug was employed in rendering service to- 
the brig,) with costs. 
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Case ]Sro. 1,432. 

The BIKDIE. 

[7 BlatcM. 238.] * 

Circuit Court, S. D. New York. May 9, 1870.= 

Salvage — Corporatios— Gompjexsatios. 

1. Services rendered by a steam tug, owned by 
a corporation engaged in tbe wrecking business, 
in rescuing a vessel in distress, held to be a 
salvage service in respect to the interest of 
the corporation, and salvage compensation 
awarded to the corporation, in that respect, in 
a suit brought by it alone against the vessel, 
In admiralty. 

[Cited in The Plymouth Rock, 9 Fed. 417J 

2. The district court having awarded $240, 
this court awarded $1,200. 

3. While a share in the property saved is 
awarded in a case of this kind, being a com- 
pensation larger than for mere labor and serv- 
ice, the amount awarded is to be adjusted in 
conformity rather with the claims of an owner 
of property put at risk, than with the claims of 
salvors claiming for the exhibition of' personal 
courage and heroism. 

[Approved in Ehrman v. The Swiftsure, 4 
Fed. 467. See, also, Union Tow-boat Co. v. 
The Delphos, Case No. 14,400; The J. F. 
Farlan, Id. 7,313; The Stratton Audley, Id. 
13,529; The Camanehe, 8 Wall. (75 U. S.) 
448; The Egypt, 17 Fed. 359; The Ster- 
ling, 20 Fed. 751.] 
[4. Cited in The Sandringbam, 10 Fed. 575, 
to the point that a narrow escape from a sub- 
sequent storm by means of the forecast, skill, 
and espertness of salvors, is to be considered 
in salvage cases.] 

[Appeal from the district cotirt of the Unit- 
ed States for the southern district of New 
York. 

[In admirally. Libels, one by the Coast 
Wrecking Company, and the other by John 
Clough and others, owners of the steam tug 
William Fletcher, against the brig Birdie 
and her cargo. Decree for libeUants in the 
district court Modified.] 

Clifford A. Hand, for libeUants. 

Gilbert M. Speir, for claimant 

WOODBUFF, Circuit Judge. I presume 
the amount awarded by the disti-ict court to 
the libeUants in this case for the services of 
then: steam tug Relief, in getting ofe the'brig 
when gi'ounded on the shore off Long Island, 
and bringing her to New York, was lai'gely 
influenced by the decisions of the circuit and 
disti-ict courts for this district in the case of 
The Morning Star, [Case No. 9,818,] in which 
.Tudge Betts held that salvage ought not 
to be awarded to a corporation. The decree 
in that case, aUowing what was deemed a 
reasonable componsation for the time and 
labor and use of the libeUants' vessel, was 
affirmed in this court Mr. Justice Nelson ex- 
pressing an' incUnation, at least, to concm* in 
the opinion of the district judge. If the au- 
thority of that case were now imafiCected by 
other decisions,'! should be disposed to defer 
thereto, notwithstanding my own opinion 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
' [Modifying Case No. 1,431-3 



that it ought not to prevaU. It is clear, and 
was so before that decision, that, where sal- 
vage service was effectually rendered by a 
vessel to another vessel in disti-ess, it was 
not the services of the master and crew alone 
of the saving vessel that were considered in 
determining the amount of salvage, or in 
making disti-ibution thereof. The danger en- 
countered by the saving vessel herself, her 
detention or deviation to render aid, the risk 
she encountered, and her important contribu- 
tion in making the personal sei'vice and dan- 
ger incurred by her master and crew effect- 
ive, were and are properly to be taken into 
account, and an aUowance therefor made to 
her owners. If this be so, then the circum- 
stance that her owner is a corporation ap- 
peal's to me to be whoUy immaterial. 

But the question seems to be put at rest 
by the decision of the supreme court in the 
case of The Camanehe, 8 WaU. [75 U. S.] 
448, in which the decree of the circuit com't 
of the United States for the district of Cali- 
fornia, awarding compensation as salvage, 
was affirmed. In delivering the opinion of 
the com*t, Mr. Justice Clifford discusses the 
question at great length, and shows that nei- 
ther reason nor authority requires that, for 
salvage service, corporations should be de- 
nied salvage compensation. Authorities in 
England and in this country are lax'gely col- 
lected, and the affirmance of the deci'ee is 
stated, without an intimation that any mem- 
ber of the supreme court dissented. 

The only questions, therefore, which I re- 
gard as open, are, whether the circumstances 
in which the service was rendered in this 
case entitled the rescuers of the brig to sal- 
vage, and whether a reasonable amount was 
awarded. 

Upon the ffi'st question there is no room 
for hesitation. The brig had been carried 
ashore by ice, and lay helpless, exposed to a 
heavy wind, at a time when, by the intensitj' 
of the cold, her crew had been compelled to 
leave her and go ashore to save their own 
lives. Her master had gone to the city for 
assistance. Although there was at the time 
no violent storm, she was not protected from 
the consequences of a gale, which was liable 
to occur at that season of the year — early in 
Marcli— and, though not in immediate peril 
of destruction, her need of very early assist- 
ance was most obvious. The libeUants hav- 
ing, through their own peculiar facilities and 
arrangements, obtained- very early informa- 
tion that a vessel was ashore, despatched 
their superintendent in a steam tug, hired 
by his direction, and he reached the brig be- 
fore her crew had left, and made an effort 
to haul her off, but foimd that tug inade- 
quate, whereupon he went fifteen miles, to 
the place where their own powerful tug was 
lying, took her to the' brig, arriving at about 
eight or nine o'clock at night, found that the 
crew had then left, and, by the combined 
power of the two tugs, the brig was drawn 
off shore and brought to Jersey City in safe- 
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ty and uninjm-ed. No great difficulty and no 
,q:reat dauber to life or property -were en- 
countered, though the witnesses state that, 
on the retm-n, much ice impeded their prog- 
ress, and it was necessary that the libellants' 
powerful tug should lead the way, break- 
ing the ice in her path, at some risk of in- 
jiu-y to herself. The value of the libellants' 
tug, with her equipment, is stated to be 
$80,000. The value of the brig and cargo 
saved was admitted to be $19,000. The dis- 
trict court allowed the hire of the steamboat 
employed by the libellants, namely, $12 per 
hour, for the 24 hoius she was engaged, 
(§288,) and allowed to the libellants $15 per 
hour for 16 hours, the period of the actual 
service of their tug, the Belief, ($240,) in all 
amounting to $528 to the two. I cannot 
doubt that these amounts were fixed as mere 
compensation for an ordinary service, since, 
as to the one boat, the allowance was at the 
precise sum at which she was hired by the 
libellants, and, as to the other, it was proved 
that, for ordinary wrecking, they would let 
their boat to a third party for a fixed com- 
pensation of $15 per hour. 

Although the amount to be allowed as 
salvage depends upon many circumstances, it 
is not to be reduced to actual cost, or to the 
just sum at which the owners would permit 
their boat to be xised, even in the same seiw- 
ice, whore they have a guaranty that so much 
at least will be certainly paid. Here, the 
libellants not only took the risk of injury to 
their boat, but encountered the sei'vice in a 
day and a night of extreme cold, and at the 
hazard of receiving neither reimbm'sement of 
expense, nor compensation for service or in- 
jury, if unsuccessful, or if any other vessel 
was earlier on the spot, prepared to render 
the neeued assistance. 

The conduct of the libellants in concealing 
the fact that they had received intelligence 
that a vessel was ashore on Long Island, was 
insisted upon as reprehensible, and as a rea- 
son for withholding a more liberal compensa- 
tion. It is quite true that the agent of the 
libellants did not disclose the fact, and that 
his motive was to secm'e to the libellants the 
first chance of rendering aid, and so of secur- 
ing compensation, and that, on his passage to 
the brig, he expressed his eagerness to get 
there before a rival company should do so. 
There was, at that time, in this city, another 
wrecldng company, and he unquestionably 
acted under some apprehension that, if he 
published the intelligence, that company 
might endeavor to reach the place before him. 
The lives of persons on board of a wreck, and 
the propei-ty which is in danger of destruc- 
tion, are not to be trifled with, and the peril 
needlessly protracted, for the private gain of 
others desiring to profit even by efforts for 
their deliverance; and. yet it is going far to 
say, that persons who, in their desire to ren- 
der the earliest possible assistance to vessels 
which may come to peril along the coast, 
establish lines of commimication and create 



facilities for gaining the earliest possible in- 
telligence, and are ready and willing in- 
stantly to act tliereon in giving the necessary 
aid, are bound to publish that intelligence, 
when received, in order to enable a less active 
and less efficient rival in the business to avail 
himself of their superior means of knowledge, 
and, perchance, to deprive them of the fruits 
of theh' activity and vigilance. Competition 
in the very matter of obtaining such informa- 
tion from points along the coast, is of gi'oat 
value to the commercial community, as well 
as to the pereons whose lives may be in dan- 
ger, and we should be careful lest, by pro- 
nouncing such information common property, 
and by requiring its instant publication, we 
should take away the motive to its acquisi- 
tion, and, as a result, by the discontinuance 
of such special means of early knowledge, 
protract the peril to life and property wi.cn 
in danger. In the present case, the othe/ 
wrecking company had no steam tug in po.'t, 
and the activity of the libellants did, in fact, 
bring deliverance to the brig sooner than, 
without their instrumentality, it coiild have 
been rendered. 

I think the libellants entitled to a larger 
compensation. But their service was attend- 
ed with little actual danger, and their haz- 
ard was chiefly the risk that their assistance 
might be declined, or that some other casual 
steam tug would first reach the brig and re- 
lieve her. On that gi-ound, the compensation, 
although awarded as salvage, should be mod- 
erate, and yet sufficient to encourage the busi- 
ness to which the libellants have devoted 
their capital, and in which they are shown to 
have employed facilities and skill of great 
value for emergencies to which all vessels on 
the coast are at times exposed. 

It is not unimportant to add, that, in fixing 
this reasonable allowance, it is proper, also, 
to recur to the gi-ound and foundation upon 
which the allowance of exti-aordinary com- 
pensation has always been made to salvors, 
and the chief motive to that allowance, namL>- 
ly, the personal risk and hazard of life, vol- 
imteered for the relief of the distressed and 
the preservation of property in peril, and the 
policy of encouraging parties to Incur such 
hazard, to the end that relief may be prompt 
and efficient. Assisted by all the aids and 
appliances which capital and skill can sup- 
ply, there is stm room for the exhibition of 
personal courage and daring, which, in the 
distribution of salvage money, are largely 
considered and liberally compensated; and, 
therefore, although the ownei-s of property 
employed and put at hazard in the service 
are permitted to be sharers in the salvage, 
and are esteemed meritorious contributors to 
the saving, they ladi this prim© element in 
the motive to the allowance— the heroism, 
coui'age, and daring which are promoted by 
allowances to the living actors, in the endeav- 
or to save life and property. Nothing in the 
decision of the supreme court, in the case be- 
fore refen'ed to, forbids the proper recogni- 
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•tion of this distinction. Tlie libellants, so far 
^s is disclosed by the evidence, have liazard- 
■ed property, and property only. Tlieir great 
efficiency and usefulness are to be recognized 
iind encouraged, but their share in the prop- 
-erty saved is to be measured by a just esti- 
mate of the nature of their risli, and not nec- 
essarily by the standard which niight govern 
an award to individuals who had voluntarily 
■encoimtered the gi-eater hazard of their own 
lives in the service. While, therefore, a cora- 
l)ensation larger than is ordinarily due for 
labor and service is to be made, and they 
are to be adjudged to share in the property 
saved, the afioount is to be adjusted in con- 
formity rather with the claims of an ownei- 
of property put at risk, than with the claims 
•of salvors whose personal courage and hero- 
ism are entitled to larger consideration. 

In my judgment, twelve hxmdred dollars is 
a suitable sum. Let the decree be modified 
.so as to award to the libellants that amount 
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Case No. 1,433. 

3IRDSAJ0L V. HAG-ERSTOWN AGRICUL- 
TURAIv DtlPLE^ilENT ^tlAIMJF'G CO. 

[1 Ban. & A. 42G; ^ 6 O. G. 604.] 

Circuit Court, D. ilaryland. Sept., 1874. 

PaTDXTS — iNFUlisGEMEXT — PjtELIMISAltr IXJUXC- 
TION — FOKMEll AdJODICA-TIOX — EVIDEKOB. 

In another suit, against other defendants, but 
m which these defendants contributed to the 
-defence, the comijlainant's patent had been sus- 
tained. IJpon a motion, in this suit, for a pre- 
Jitninary injunction, the defendants claimed to 
be able to produce, if the opportunity were 
^iven, additional witnesses to establish the con- 
trary of some of the facts found in the other 
■suit, which would invalidate the complainant's 
j)atent,-by showing its want of novelty: Held, 
that whatever may be the effect of the addi- 
tional testimony upon the case at the final hear- 
ing, the complainant ought noiv to have the 
heuefit of his adjudicated rights, and is enti- 
tled to an injunction. 

[In equity. Bill by John O. BirdsaU 
4igainst the Hagerstown Agricultm'al Imple- 
ment Manufactm'ing Company for infringe- 
ment of letters patent No. 35,209, granted to 
complainant May 13, 1862. Complainant 
moves for a preliminary injunction, which 
motion was granted.] 

Fisher & Duncan, for complainant A. 
'Stirling, Jr., for defendants. 

BOND, Circuit Judge. This is a motion 
"for a preliminary injunction. The complain- 
ant has, heretofore, in the circuit com't of 
the United States for the northern district 
'Of Ohio, had aU the material facts alleged in 
his bill, adjudicated in his favor, in a suit 

^ [Reported by Hubert A. Banning, Esq., and 
Senry Arden, Bsci., and here reprinted by per- 
jnission.] 



(Case No. 1,434) BIRDSAT.L 

against other defendants, [BirdsaU v. Mc- 
Donald,. Case No. 1,434,] and it is admitted 
that the defendants in this suit are using 
the same machine that, in that case, was de- 
termined to be a violation of the complain- 
ant's patent. The defendants allege, how- 
ever, that, if an opportunity be given, they 
can produce additional witnesses to estab- 
lish the contrary of some of the facts found 
by the com-t in the Ohio suit, which would 
overthrow complainant's patent altogether, 
by showing its want of novelty. The com- 
plainant however, is certainly now entitled 
to the benefit of the adjudication ali-eady had; 
and, though the defendants in this suit was 
not a party to the record in the various suits 
brought in other "of the coui-ts, where the 
validity of this patent was in controversy,, 
yet they contributed to the defence of such 
suits, and it would not be equitable, now to 
allow them to proceed to manufactm-e this 
patented article, because, they say, in their 
answer, they can produce more witnesses to 
testify to a particular fact already determin- 
ed, which was in conti'oversy, and touching 
which, they have ah'eady examined wit- 
nesses. Whatever may be the effect of this 
additional testimony, upon the case, at the 
final hearing, the complainant ought to have 
the benefit of his adjudicated rights, now. 
The injunction will be ordered, as prayed. 

[NOTE. Patent No. 35,209 was granted to 
J. C. BirdsaU May 13, 1862. For oths^r cases 
involving this patent, see Birdsall v, McDonald, 
Case No. 1,434; Peri-igo v. Spaulding, Id. 10,- 
994. For subsequent proceedings, to punish for 
a contempt in violating the injunction, see Case 
No. 1,436.] 



Case Ho. 1,434. 

BIRDSALL V. McDONALD. 

SAME V. ASBOLiAND MACH. CO. 

[1 Ban. & A. 165; 6 O. G. 682; Merw. Pat. 
Inv. 450.]^ 

Circuit Court, N. D. Ohio. April Term, 1874, 

Patents— AiiASDOXSiE.NT — Forfeiture by Public 
Use — Reissue — Con'clcsivexess of Commis- 
siosEu's Decisions — Impeachmext for Fraud 
— Seed Huluxg Machine — Legitimate Com- 
bination — Proof of Novelty. 

1. A patentee cannot be charged with having 
abandoned his invention, where the application 
was not filed in the patent office, for more than 
two years after it was sworn to, during all 
which time the solicitors had the application, 
model, and requisite funds in their hands, but 
neglected to file the application, and the patentee 
was ignorant of such neglect. 

[Cited in Henry v. Francestown Soapstone 
Stove Co., Case No. 6,382, 2 Fed. 81.] 

2. Public use in good faith, for experimental 
purposes, and for a reasonable period, more than 
two years before applying for a patent, cannot 
afEeet the rights of the inventor. The objec- 
tion rests upon the principle of forfeiture, and 
is not to be favorably regarded. Every rea- 

^ [Reported by Hubert A. Banninj^, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv. 450, contains only 
a partial report.] 
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sonable doubt should be raised against it. But [ 

if clearly established, it is fatal. 
[Folio n^ed in Henry v. Francestown Soap- | 

stone Stove Co., Case No. (5,382.] 
[See Sisson v. Gilbert, Case No. 12,912; Jones < 
V. Sewall, Id. 7,403; Jjocomotive Engine 
Safety Truck Co. v. Pennsylvania R. Co., 
Id. 8,453; Henry v. Francestown Soapstone 
Stove Co., Id. 6,382; Sinclair v. Backus, . 
4 Fed. 539; Roberts v. Sehreiber, 2 Fed. i 
855; Campbell v. Mayor, etc., 9 Fed. 500; 
Railway Repr. Manuf g Co. v. Broadway 
& S. A. R. Co., 22 Fed. 655; Innis v. Oil 
City Boiler "Works, 41 Fed. 788; Stanley 
v. Hewitt, Case No. 13,285; McMillan v. , 
Barclay, Id. 8,902.] 

3. The decision of the commissioner of pat- 1 
ents, in awarding a reissue is prima facie cor- . 
rect in all cases, and it is conclusive, unless I 
impeached for fraud, or unless it is clear, upon j 
the face of the several specifications, that the ' 
reissue is not for the same thing as the original 
patent. 

[See Allen v. Blunt, Case No. 217; Swift 
V. Whisen, Id. 13,700; Jordan v. Dobson, 
Id. 7,519; American N. Pavement Co. v. 
Elizabeth, Id. 311; Ivlein v. Russell, 19 ' 
Wall. (86 XT. S.) 433; American M. P. Co. 
V. Atlantic Milling Co., Case No, 306; Mil- 
ler & Peter's itanufg Co. v. Du Brul, Id. 
9,597; Flower v. Rayner, 5 Fed. 793.] 

4. A reissued patent can be impeached on 
the ground of fraud, only by bill in equity in 
an independent proceeding had directly for that 
purpose, in the name and by the authority of 
the United States. Citing Rubber Co. v. Good- 
year, 9 Wall. [76 U. S.] 788; Slowry v. Whit- 
ney, 14 Wall. [81 U. S.] 434. 

5. A combination is legitimate, when all the 
elements co-operate in producing a result, and 
are necessarj' to it, though their several func- 
tions are not performed simultaneously, but 
in immediate succession. 

[Cited in Stilwell & Bierce Manuf'g Co. v. 
Cincinnati Gaslight &, Coke Co., Case No. 
13,453; National Progress Bunching Mach. 
Co. V. John R. Williams Co., 44 Fed. 192. 
See, also, Forbush v. Cook, Case No. 4,931; 
Swift V. Whisen, Id. 13,700; Hoe v. Cotti-ell, 
1 Fed. 597; Hoffman v. Young, 2 Fed. 74; 
Wood V. Packer, 17 Fed. 650; Bradley, etc., 
Manuf'g Co. v. Charles Parker Co., Id. 240.] 

6. The superiority of an alleged invention in 
utility and effect, over what had gone before it, 
is proof, tending to establish the fact of novelty. 

[See Judson v. Cope, Case No. 7,565; Smith v. 
Nichols, Id. 13,084; Fames v. Cook, Id. 4,- 
■239; Many v. Sizer, Id. 9,056.] 

7. The reissued patent granted to John G. 
Birdsall, numbered 1,299, held valid. 

[In equity. Bills by John 0. Birdsall against 
A. McDonald, and by the same against the 
Ashland Machine Company, for infringement 
of letters patent No. 20,249, and reissue of 
the same. No. 1,299, granted, respectively, 
to complainant Jlay 18, 1858, and April 
8, 1862, and of letters patent No. 35,209, 
granted to complainant May 13, 1862. De- 
cree for complainant.] 

S. S. Fisher, for complainant. 
George Willey and George Rix, for defend- 
ants. 

Before SWAYNE, Circuit Justice, and 
WELKER, District Judge. 

SWAYNE, Circuit Justice. These are suits 
in equity founded upon certain patents is- 
sued to complainant, touching machinery for 



getting out clover-seed. Except in one par- 
ticular, hereafter mentioned, tlie bills in both, 
cases contain the same allegations. The pai*- 
ties agi-ee as to the state of the art, down 
to the period of the alleged inventions of the 
complainant. 

Before that time clover-heads were de- 
tached from the stems, preparatory to hull- 
ing, by the tramping of horses, by thrashing 
witli flails, by cutting witii cradles, (the two 
fii"st fingers being covered with canvas and 
the heads cut off near the place of their 
attachment to the stems,) by removing the 
heads in the field by an instrument known 
as a sti'ipper, and, after mowing, by ordinary 
thrashing machines. The beads were also 
sometimes detached by a machine designed 
specially for that pm-pose. Hulling out the 
seed was a distinct process. This was us- 
ually done by a machine used for that pur- 
pose alone. Machines for thrashing aiul 
these for hulling were frequently worked at 
the same time, side by side. 

These instrumentalities were iiTespective of 
the machines to which our attention has 
been called by the learned counsel for the 
defendants. They were intended, it is claim- 
ed, each, to combine the processes of detach- 
ing the heads, hulling out the seeds, and 
removing the chaff, without the aid of any 
other instrumentality. 

In regard to the date of the complainant's 
original invention, the proofs satisfy us of 
the following facts: He made his first com- 
bined thrashing and hulling machine in th& 
summer, or fore part of the fall, of the year 
1855. It was not entirely successful. It cut 
the seeds to some extent, and had other de- 
fects subsequently coiTected. He made one 
or two more machines in the year 1S5C. His 
model for the patent oflBce was completed 
about the 1st of December, 1855. He made 
oath to his application for a patent Januaiy 
19, 1850. He exhibited a machine at the 
State Fair at Buffalo in 1857, and took the 
first premium. 

There is" some conflict in the testimony as 
to this branch of the case, but it is much 
less than is usual where the invention in- 
volved is so important, Vi^here the adverse 
interests are so numerous and potent, and 
where the preparation for the defense has 
been so thorough. The effect of the evi- 
dence is such as to leave no doubt in our 
minds upon the subject. 

There is no foundation for the objection 
that the invention was abandoned to the 
public. The measures taken by the com- 
plainant to procm'e a patent, and its subse- 
quent issue, are conclusive against the 
proposition. It is tnie the application was 
not filed in the patent oflice until the 3d 
of February, 1858, more than two years 
after it was sworn to; but the delay was 
owing to the remissness of the agents, to 
whom the business of procuring the patent 
was confided. They had the application, the 
model, and the requisite fimds in their hands 
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dvu-lng all the intervening time. The com- 
plahiant was ignorant of then- neglect, and 
should not be held responsible for the delay- 
that occurred. He sold no machine prior to 
two years before the filing of the applica- 
tion. He used the one first made publicly, 
but to what extent and under what circum- 
stances, is not clearly shown by the evidence. 
It is shown that the use, whether more or less, 
was tentative, and that, by the light of ex- 
perience thus acqvured he made the subse- 
quent and better ones. Public use in good 
faith for experimental pm-poses and for a 
reasonable period, even before the beginning 
of the two years of limitation, cannot affect 
the rights of the inventor. The objection 
rests upon the principle of forfeiture, and is 
not to be favorably regarded. Every reason- 
able doubt should be raised against it But 
where either of the facts of this class, speci- 
fied in the statutes, is clearly made out, the 
result is as if there had been the failure of 
condition precedent, and the defect is fatal to 
the patent Neither a com-t of law nor a 
court of equity has any dispensing power. It 
is alilie the duty of both to give full effect 
to the Jaw. Neither can interpolate a qualifi- 
cation with which congress has not seen fit 
to temper the rules prescribed. The com- 
plainant is not barred by laches or acquies- 
cence. The facts disclosed in the record are 
not such, we think, as to talie away his right 
to maintain these suits. The complainant's 
bill against McDonald and others is foimded 
upon two patents, reissue No. 1,299 and the 
original patent. No. 35,209. The bill charges 
the defendants in that case with infringing 
all the claims, three in numbei', of the reissue, 
and the third claim of the original patent 

As regards the reissue, the case is the same 
a.5 to the defendants in both suits. The third 
claim of No. 35,209 is, as follows: "The 
sph-al conveyer W in combination with the 
hulling cylinder, for distributing the tailings 
fi-om the elevator uniformly to the feed rolls 
and hulling cylinder." 

As to this claim, we deem it sufficient to re- 
mark that the evidence has failed to satisfy 
us of its originality with the complainant, or 
its infringement by the defendants, as alleged. 

The subject is of littie importance as com- 
pared with the issues arising under the oth- 
er patent We shall, therefore, say nothing 
further upon the subject The bill must be 
dismissed as to this claim. 

In the specifications of the original patent 
No. 20,249, issued May IS, 1858, of which No. 
1,299 is a reissue, the invention is described 
as consisting of "certain new and useful im- 
provements in machines for thrashing and 
hulling clover." The claim is as follows: 
"Having thus described my invention, what 
I claim therein as new and desire to secture 
by letters patent, is the arrangement of the 
slatted belt b b, with the bolt B B', table T, 
thrashing cylinder D, hulling cylinder L, and 
fan F, the whole operating in the manner and 
for the purpose substantially as set forth." 
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In the specifications of the reissue the pat- 
entee says: "Be it known that i * * * 
have invented a new and useful machine for- 
thi-ashing clover, to separate the seed, huU, 
and clean it at one operation, or In one ma- 
chine. Prior to my invention, clover was- 
thrashed by a machine which only separated 
the seed, with the hulls on it, from the sti-aw 
and heads, and the seed was taken by manual 
labor, and put into another machine of a dif- 
ferent consti-uction, to remove the hulls and 
cleanse the seed. The object and pm-poses 
of my invention and improvements have been 
to make a machine, which would thrash the- 
clover and separate the seed from sti*aw or 
staHis and heads,, remove the hulls from the- 
seed, and clean it ready for use or market 
And I have succeeded in making a machine 
which will thrash, hull, and dean more than 
t\vice, and nearly three times, as fast as i1 
has been done heretofore, with the same or 
a given quantity of labor and power. The 
nature of my invention and improvements in 
machines for thi'ashing clover, and hulling- 
and cleaning the seed, consists in arranging 
and combining in one machine the cylinder 
which thrashes the bolls and seed from the 
sti-aw or stalks, and the cylinder which hulls- 
the seed, so that the bolls and seed thrashed 
may be separated from the sti*aw or stalks, 
and conveyed fi'om the thrashing to the hull- 
ing cylinder, and the seed hulled before it 
passes out of the machine; and in combin- 
ing with the above a bolting or screening and 
conveying apparatus, to separate the boUs- 
and seed fi*om the sti-aw or stalks, and deliver 
them to the hulling cylinder; also in com* 
bining with the thrashing and hulling cylin- 
ders a screening and fanning apparatus, to- 
separate the hulls or bolls, and dean the 
seed after it leaves the hulling cylinder." 

He then proceeds to ^ve a dfuU and dear 
description of the machine and of the mode 
of consti-ucting it, and concludes as follows: 
"I will now state what I desire to secm-e bjr 
letters patent, to wit: I daim the arranging- 
and combining in one machine the cylinder 
which thrashes the bolls and seed from the 
straw or stalks, and the cylinder which hulls^ 
the seed; so that the bolls and seed thrashed 
may be hulled before it (the seed) passes out 
of the machine. And in combination with- 
the thrashing and hxilhng cylinder, above 
daimed, I daim the bolting or screening and 
conveying apparatus, which separates the 
bolls and seed from the straw or stalks and 
delivers them to the hulling cylinder. And 
in combination with the thrashing and hull- 
ing cylinders, I daim the screening and fan- 
ning apparatus, which separates the hulls or 
bolls, and deans the seed, after it leaves the 
hulling cylinder." 

It is objected that the reissue is broader 
than the original patent, and, therefore, void. 

The commissioner of patents awarded the^ 
reissue. The subject was placed by the law 
within his jm*isdiction. Bjs decision is to 
be hdd prima facie correct in all cases, and; 
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It is conclusive, unless impeached for fraud, 
■or unless it is clear upon the face of the sev- 
eral specifications, that the reissue is not for 
the same thing as the original patent. 'V\''here 
a remedy is sought for fraud, it must he in 
an independent proceeding had directly for 
that purpose hy a bill in equity in the -name 
and by the authority of the "United States. 
Riihber Co. v. Goodyear, 9 Wall. [7G U. S.] 
7SS; Mowi-y v. Whitney, 14 Wall. [81 U. S.3 
434. 

Inventors are a meritorious class of men. 
They are not monopolists in the odious sense 
■of that term. They talie nothing from the 
public. Thej' contribute largely to its wealth 
and comfort Patent laws are founded on 
the policy of giving to them remuneration for 
the fruits, enjoyed by others, of their labor 
and their genius. Their patents are tlieir ti- 
tle deeds, and they should be constnied in a 
fair and liberal spirit, to accomplish the pur- 
pose of the laws under which they are Issued. 
We have examined carefully the specifica^ 
tious of both patents, and are satisfied that 
the commissioner decided coiTectly. 

It is further objected that the reissue is for 
a mere aggi-egation of old things— that the 
aggregation involved nothing of invention, 
and was without merit, and, therefore, not 
patentable. 

The slightest examination of the specifica- 
tions, the model, and the evidence will at 
once dispose of this illusion. The machine, 
though made up of several elements, is a unit. 
Its purpose is to get out clover seed and pre- 
pare it for use. All its parts co-operate for 
that result, and are necessary to that end. 
Without either there will be a failure to the 
extent of the function which it performs, and 
the work intended to be accomplished would 
lie imperfectly done. It is not necessary that 
eveiy function should be performed simul- 
taneously. Their connection and operation, 
as in this case, in immediate succession is 
sufficient. There is no analogy between this 
case, and the one relied upon by the coimsei 
for the defendants as authority upon the sub- 
ject. 

In order to consider intelligently the ques- 
tions of novelty and infringement, it is neces- 
sary to determine, in advance, the proper 
■construction of the patent. It is for improve- 
ments upon pre-existing machines. This is 
Its most prominent point. The improvements 
are in the combinations described. The parts 
are old. There is nothing new in any of 
them. The novelty lies in combining them in 
the manner set forth, and in the striking and 
valuable effects thus produced. We agree 
with the coimsel for the defendants, that we 
are to look to the body of the specification for 
the intermediary and auxiliary means of giv- 
ing to the things claimed as the complain- 
ant's invention, operative effect, but we do 
not agree with them in the inference they 
'draw from this proposition. 

The specific claims set up are: 1. The com- 
iiination of thrashing and the hulling cylin< 



ders. 2. In combination with these, the bolt 
ing, screening, and conveying apparatus, 
which, operating between the thrashing and 
the hulling cylinder, supplies the latter with 
the material upon which its function is to be 
wrought. 3. In combination, also, with the 
two cjdinders, the screening and fanning ap- 
paratus. 

If any machine, of practical success and 
value, having these combinations, was 
"known and used by others before" the com- 
plainant completed his invention, then his 
patent is void. K, on the other hand, there 
had been no such machine, his patent is 
valid; and, in such case, eveiy machine since 
constructed, having substantially the same 
combinations, though not using the same in- 
strumentalities, but, instead of them, me- 
chanical equivalents older than the invention, 
is a violation of his rights. This proposition 
assumes that the machine of the complainant 
was a success. The proof shows that it was 
a great and brilliant one. The result of his 
invention was his, and another cannot appro- 
priate it, by merely changing the form and 
shape of the appliances employed. That 
these appliances had long been known in the 
state of the art, and that those employed by 
the patentee are of the same character', is im- 
material. It is the combinations, and their 
new effect, that are to be regarded. Any 
change merely colorable, involving no new 
idea, requiring not invention, but only me- 
chanical skill, to make it, a change which re- 
tains the idea of the patentee and the sub- 
stance of his invention, notwithstanding the 
different drapery in which that substance is 
clothed, cannot avail to protect a party char- 
ged with infringement. 

The superiority of an alleged invention in 
utility and effect, over what had gone before 
it, is proof tending to establish the fact of 
novelty. 

If the views we have expressed as to tlie 
construction of the patent, and the rules we 
have laid down upon the subject of infringe- 
ment, are correct, it will hardly be denied, if 
the patent is valid, that the defendants have 
offended as charged in the biUs. 

Viewing the subject from this standpoint, 
no question was raised by the counsel for the 
defendants in the discussion before us. The 
main stress of their ai'gument was upon two 
propositions: That the patent was void for 
want of novelty: that if it were not void, the 
patentee having used instrumentalities, all 
of which were old, in making his combina- 
tions, the defendants had a right to use oth- 
er and different old instnimentahties in the 
same way and for the same purpose. , 

We shall forbear to examine in detail the 
evidence relating to the second proposition. 
In our view it supports fuUy the complain- 
ant's allegations, and brings the case with- 
in the rules we have laid down upon the sub- 
ject. The question- of novelty is the only one 
about which we have felt any difBculty. At 
first the defence sti-uck us as formidable. 
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Eeflection and a full examination of the evi- 
dence has removed all doubt from our minds 
and enabled ns to reach a satisfactory con- 
clusion. It is insisted that the complainant's 
alleged invention, was anticipated by what 
was designated in the argument as: The ma- 
chine of Hizer: the machine of Rowe: the 
machine of Mathews & Hale: the machine of 
Hathaway; the machine of i''eezler. 

The argument before us was directed 
chiefly to the two machines first mentioned, 
and our remarks will be confined to them. 
The. question relating to the Hizer machine 
was before the commissioner when he grant- 
ed the reissue. His opinion upon that occa- 
sion is in evidence. He says: "It only re- 
quires an inspection of these (the model and 
drawing) to show that this machine never 
had, and never was intended to have, a 
thrashing cylinder. The Hizer machine was 
designed to take the clover heads, after they 
had been separated from the straw, and hull 
them. It was a huller, and not a thrasher 
and huller." 

A large number of witnesses were exam- 
ined on both sides. This view, we think, is 
sustained by a very decided preponderance 
of the evidence. France testifies that the 
upper cylinder was a picker with wooden 
pins, and merely picked the chaff apart. He 
and thirteen others testify that the heads 
were tramped or thrashed off before they 
were fed to the machine. None of the wit- 
nesses examined had better means of knowl- 
edge or are more trustworthy than these. 
Ten of them testify that they saw the ma- 
chine in use, and that it had but a single 
cylinder. The machine was used for one of 
them— Patterson. He saw the first combined 
machine he ever saw, the October before his 
deposition was taken. 

Crites, another of them, says, he ran a 
machine on shares with Hizer two seasons — 
18J:T and 1S48. He says the heads were 
thrashed or tramped off and fed to the ma- 
chine with a scoop or shovel. He never 
knew of Hizer building a machine with two 
cylinders, and he never saw a machine with 
two cylinders, until the jNIonday before he 
was examined. 

G. H. Lizor fm-nished Hizer with money to 
enable him to get his patent, and got one of 
the machines. It had but one* cylinder. 
George H. Lizor helped Hizer to malie his 
model. It had one cylinder. He first heard 
of a combined machine two years before he 
testified. 

Heck manufactured the machines in the 
summer and fall of 1847. They^ had one 
cylinder. They did not prove successful, and 
the manufacture was abandoned. Allen 
Smith worked with Heck, and his testimony 
is to the same effect He first heard of a 
combined machine in 1858 or 1S59. 

Knox saw a picker on the macliine. Hizer 
took it off and laid it away before the ma- 
chine was used. Mowray testifies that the 
picker was a failm-e, and was removed. 
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Mrs. EQzer, the widow of the patentee, waa 
well acquainted with the machine. Her tes- 
timony is clear -upon the subject. She says^ 
"The fii'st machine had a roller on top, a 
picker they called it. Well, then the clover 
got tangled with the roller on top, so they- 
could not work with that on. Then it work-, 
ed and cleaned the seed after he took that 
off." By that she says she means the picker.. 
She says further, that the picker was taken 
off the day Hizer began to use the machine. 

Comment is unnecessary. There is some- 
conflicting evidence, but it fails to neutralize- 
the effect of that to which we have adverted. 

The patent issued to Rowe is in evidence. 
It is dated April 30, 1861, nearly three years, 
after the emanation of the patent to the 
complainant The defendants rely, of com'se^ 
not upon the patent to Rowe, but upon ma- 
chines used by him at different periods from 
1845 to 1857. The complainant's counsel ad- 
mit, that, dm:ing that time, Rowe did make 
and use two or three machines with two 
cylinders, but he insists that they were both 
huliers; that neither was a thrasher; that 
the machines were experimental, were fail- 
Tu-es, and that they were finally abandoned. 
The defendants examined eleven witnesses, 
and the complainant fifteen. We shall ad-u 
vert to only so much of the evidence taken, 
as we deem material for the pui'poses of this 
opinion, giving the names of the several wit- 
nesses in connection with a brief resume of" 
their testimony, respectively. 

Henry C. Smale, age 63, farmer in West 
Virginia, had a Rowe machine to thrash 
clover seed for him in 1855 and for two oi^ 
three years thereafter. The machine was 
run by Bender & Hyeronymous. It did not 
work at all. He had a great deal of trouble 
with it It left about one-third of the seed 
in the straw. The clover was gathered with 
a ci-adle which had thi*ee fingers and a 
trough. 

John B. Tites had a Rowe machine thrash 
for him in 1852. It had two cylinders. It 
thrashed slow, gave trouble about choking,, 
and ground the seed. The first day it 
thrashed three and a half bushels. Don't 
know whether this was an average day's, 
work. The best and plumpest of the seed 
were broken and of no account 

Jacob Wolf saw the Rowe machine in 1847. 
First had a single huller. First change Rowe. 
made was by adding the screen; then the 
second cylinder or stemmer that knocked 
the seed off the straw. Heard Colonel Lucas 
tell Rowe, when he attached the second cyl- 
inder, to get out a patent Rowe said he 
did not want a patent as the machine then 
was. An average day's work, before the ex- 
tra cylinder was added, was from three to 
five bushels. After the second cylinder was, 
added, the machine did not thrash so much. 
The upper cylinder hulled out considerable^ 
seed when the clover was dry. 

A. J. Read.— He used one of Rowe's ma- 
chines in 1850. It had two cylinders. The- 
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machine separated the hulls from the straw. 
The second cylinder hulled the seed. Some 
-days the machine thrashed twelve bushels, 
but the seed was dirty and had to be sifted; 
he never saw any clean seed from the lua- 
chine. Some days it did not thrash more 
than a bushel; some days the machine thrash- 
■ed without breaking the seed; some days 
they were broken very much. liowe often 
«aid he did not consider the machine "a genu- 
ine one," but expected to perfect it. The 
clover was sometimes prepared by stripping 
and sometimes by cradles. 

Michael Wolf.~He ti'ied a Eowe machine 
in 1S4S, and could not make it work. The 
seed was broken so much that Rawe would 
not let him hull any more. He finished that 
job, and several others that had been begun, 
with a Fitz machine with one cylinder. 

George W. Spotts knew of one of Row^e's 
-double cylinder machines in 1855. The ma- 
chine was taken to Scavel's, and left there to 
rot. "Howe Avas most invariably altering liis 
machines, and often told me he could perfect 
a better machine. The war broke out and 
broke the old gentleman up. He never suc- 
ceeded." 

B. W. Kanode.— The Row^e machine got out 
from four to six bushels of seed per day. 
The seed was cut. 

Samuel Walton.~Rowe stated that the ma- 
chines he had been working, up to the time 
he got his patent in 1861, were experimental. 
Did not consider them perfect. That he had 
made numerous changes in that time. He 
said that he did not consider any of his ma- 
chines, up to that time, worth getting a pat- 
ent for. 

Hiram King.— Resides at Hagerstown, Mary- 
land. Is a wheelwright Became acquainted 
with Rowe in 18i7 or 1848. He was then 
running a huUer. Worked for him in 1847 
in repairing an old two-cylinder machine. 
Worked for him again in 1858 upon an old 
machine, and assisted him in building a new 
one. "Q. 45. — Do you know anything of the 
practical working of the old two-cylinder 
machine? A. I do; as far as my judgment 
about machinery, they were not practical ma- 
chines." 

There is other testimony, more favorable 
to the machine, but it fails to repel the force 
of that to which we have referred. There is 
also proof of the defective working of a two- 
cylinder Rowe machine reproduced, and ex- 
pert testimony taken by the complainant 
We do not deem it necessar^y particularly to 
advert to either. 

Let the Rowe machine, as described by all 
the witnesses, be contrasted with the ma- 
chine of the complainant. The latter is capa- 
ble of thrashing and hulling out, and clean- 
ing and preparing thoroughly, the seed for 
the market. Its superiority lies alike in the 
quantity and the quality of the work which it 
performs. We think the Rowe machine was 
experimental, imperfect, and of no practical 
value. 



The line of demarkation between the Bird- 
sail machine and those that went before it, 
is that which separates success from failm*e. 
There can be no better proof of this than the 
crowd of imitations which have followed the 
invention of the complainant. 

There is less ground for claiming that either 
of the other machines, which have been men- 
tioned, is a defence for the defendants, than 
that those are, which have been considered. 
The testimony of Davis and Schuyler, imder 
the circumstances, requires no remark. We 
hold that the attack on the patent for want 
of novelty has failed. 

It appears in the evidence that there was 
a struggle between these parties upon this 
question, before the commissioner, when the 
patent was extended. The proceeding was 
ex parte. We have considered the case as if 
no such contest had occurred. 

A decree will be entered in each case in fa- 
vor of the complainant, in the usual form, 
for an injunction, for an accouiit, and for 
costs. 

[XOTE. Patent No. 20.249 was crranted to 
J. C. Bii-dsall, May 18, 1858; reissued April 8, 
1SG2, (No. 1,299.) For other cases involving 
this patent, see Birdsall v. Hajrerstown Agr. 
Imp. Co., Cases Nos. 1,433, 1,43G, and 1,437; 
Birdsell V. Shaliol. 112 U. S. 485, 5 Sup. Ct. 
244; Birdsall v. Perego, Case No. 1,435; Per- 
rigo V. Spaulding, Id. 10,994.] 
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Patents — Actios for Licexse Pees. 

1. Where the patentee of a machine grants an 
exclusive right, under his patent, to make and 
sell machines in a given territory, for a specified 
fee to be paid to him' for eacli machine made 
and sold, and brings a suit against the grantee 
to recover fees due and unpaid for machines 
made and sold, it is no defence, by way of spe- 
cial plea in bar of the action, that the plaintiff 
has infringed such exclusive right. 

[Distinguished in National Manuf'g Co. v. 
Meyers, 7 B^ed. 357; Hubbell v. De Land, 
14 Fed. 472.] 

2. Nor is it a defence, by way of plea in bar, 
that the plaintiff was not the first and original 
inventor of what his patent claims. 

[Distinguished in National Manuf'g Co. v. 
Mevers, 7 Fed. 357; Hubhell v. De Land. 
14 Fed. 472. Cited in McKay v. Smitii. 39 
Fed. 557. Distinguished in Mudgett v. 
Thomas, 55 Fed. 647.] 

3. In an amended declaration, it is proper to 
state the citizenship of the parties in the pres- 
ent tense, without stating such citizenship as 
existing at the time of the commencement of 
the suit. 

[Disapproved in Laskey v. Newtown Min. Co., 
56 Fed. 630.] 

At law. DemuiTer to pleas. The declara- 
tion, which was an amended one, set out that 



^ [Reported by Hon. Samuel Blatcliford, Dis- 
trict Judge, and here reprinted by permission.] 
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the plaintiff [Jolrn G. Bii-dsaU] "is a citizen 
of the state of Indiana," and that the de- 
fendant [William Perego] "is a citizen of the 
«tate of New York." It then averred, in sub- 
stance, that the defendant entered into a con- 
tract or agreement in writing with the plain- 
tifE, in and hy which the plaintiff agreed to 
nUow, and did aUow and transfer, to the de- 
fendant the exclusive right to manuf actm*e and 
:sell a certain clover machine, (for which pat- 
ents had heen issued by the United States to 
the plaintiff, on the 18th of May, 1858, [No. 
-20,24:0,] and on the 13th of December, 1859, for 
the period of fourteen years from the dates 
of said patents respectively,) for the supply 
of the territory of tlie eastern part of the 
state of New York, as described, until tlie . 
said patent should expire; and in and by 
^vhich the defendant did undertake and agree 
with the plaintiff, to pay the plaintiff, for 
such exclusive right to manufacture and sell 
-such clover machines, the sum of thirty-five 
■dollars for each and eveiy machine mami- 
factm-ed and sold by him for the supply of 
the teil-itory aforesaid, one half thereof to be 
paid on the sale of each machine so sold by 
liim, and the balance in six months after 
^uch sale; that the defendant, on the 30 th 
-of November, 1863, manufactm-ed and sold 
a large nmnber, to wit, thirty-eight, of said 
clover machines, whereby the defendant be- 
came, and was, on the 1st of Jime, 18G4, 
indebted to the plaintiff in the sum of $1,338, 
to be paid, &c. It also averred a reauest of 
payment, and that such debt was unpaid, 
&c. The contract was made with the de- 
fendant and one Spencer, his then partner, 
"but, by its terms, it became the separate 
contract of the defendant, on the subsequent 
■dissolution of the firm. This appeared on 
iihe face of the declaration. The defendant 
pleaded nil debet and three or more special 
l)leas. By his third plea, he alleged, in sub- 
stance, that, after the alleged making of the 
agreement declared on, and before the al- 
leged manufacture and sale of any of said 
^over machines by the defendant, to wit, 
-on the 3ist of December, 1861, and at divers 
•other times both before and after that day, 
without the consent and against the will of 
the defendant, the plaintiff, by himself, and 
l>y and through his authorized agents, man- 
ufactured and sold one hundred of said clo- 
ver madiines, for the supply of the district 
and teiTitory described in said contract and 
■declaration; that all of said machines were 
^o manufactured and sold by the plaintiff 
•and his authorized agents, for use, and were. 
In fact, used, with the knowledge and con- 
sent of the plaintiff, within and for the sup- 
ply of said territory, contraiy to the intent 
:a.nd meaning of the contract, and in violation 
thereof, &c., by means whereof the defend- 
ant did not, on the 1st day of January, 1862, 
nor at any other time thereafter, have or 
enjoy the exclusive right of manufacturing 
and selling said machines, for the supply of 
the said territory or any part thereof; and 
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that the defendant was, at all times, ready 
and willing and able to manufactm-e and 
sell said machines for the suply of said ter- 
ritory, and to pay the plaintiff thirty-five 
dollars on each and every machine thus man- 
ufactured and sold by him for the supply of 
said territory, if the plaintiff would have 
allowed and secured to the defendant the ex- 
clusive right of manufacturing and selling 
said machines for the supply of said ter- 
ritory, but which the plaintiff neglected and 
refused to do. To this third plea the plain- 
tiff demm-red, and assigned, as special cause 
of demmTer, that said plea was double, in 
this, that it contained several and distinct 
matters of defence. By a fom-th plea, the 
defendant alleged, in substance, that tho 
patents mentioned in the agreement set out 
in the amended declaration were void, be- 
cause the plaintiff was not the first and orig- 
inal inrentor' of the improvements therein 
claimed as the plaintiff's invention, and, also, 
because each of the patents was for more 
than was the invention of the plaintiff. This 
plea then concluded as follows: "Wherefore 
this defendant says, that, if any such con- 
tract or agreement was ever in fact made, or 
entered into by the said defendant and the 
said Samuel Spencer with said plaintiff, as 
is in that behalf alleged in said amended 
declaration, the same was void and of no 
force or effect, for want of consideration 
therefor," &c. To this fourth plea the plahi- 
tiff demm-red, assigning for special cause of 
demm-rer, that such plea was argumentative. 
[The demm'rer was sustained.] 

HALL, District Judge. The opmion of this 
court on the defendant's demun-er to the orig- 
inal declaration in this case, would seem to 
be decisive, so far as this court is concerned, 
of the principal question raised by the de- 
mm'rer to the thU'd plea. The contract or 
the parties, as set forth in the original dec- 
laration, was substantially the same that is 
set out in the amended declaration, with the 
exception that, in the latter, it is alleged, 
that the plaintiff "agreed to. allow, and did 
allow and transfer, to the defendant, the ex- 
clusive right," &c., whUe, in the former, it 
was only alleged, that he "agreed to allow" 
such exclusive right; and it was held, imder 
the former demmxer, that no averment or 
full performance on the part of the plaintiff 
was necessary. If this conclusion is correct, 
the third plea would seem to be bad in sub- 
stance, as beiiig no sufficient answer to the 
plaintiff's amended declaration. Selden v. 
Pringle, 17 Barb. 458; Thomas v. Quintkrd, 
5 Duer, SO. 

The third plea, as pleaded, admits the 
transfer to the defendant, of the exclusive 
right mentioned in the declaration,— Wash- 
bum V. Gould, [Case No. 17,214,]— and if, 
after such transfer, the plaintiff infiinged 
that exclusive right, the defendant would 
have a right of action for such infringement. 
I It would not, however, be a defence to this 
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action for the recovery of the sum agreed to 
be paid as a license fee for tlie machines 
which the plea admits were made and sold 
by the defendant Even if such damages 
could be deducted from the plaintiff's de- 
mand, by way of recoupment, the facts al- 
leged would furnish no sufficient defence, by 
way of special plea, in bar of the plaintifTs 
action; for, recoupment is a matter which, 
it is said, is never pleaded in bar. Nichols 
V. Dusenbm-y, 2 Comst. [2 N. Y.] 283, 286. 
And, if such a matter could be pleaded in 
bar of the action, it would be necessary to 
aver that the defendant's damages were at 
least equal to the damages of the plaintiff; 
for, otherwise, the plea would not answer 
the whole action, and would be bad for that 
reason. But it is not matter for a plea in 
bar, under any circumstances, (Id. 286;) and, 
whether the defendant claims damages fot 
an infringement of the exclusiA'e right trans- 
ferred to him, or for the violation of the 
plaintiff's agi-eement to allow him the exer- 
cise of that exclusive right, the rule of law 
and of pleading is the same. 

The demmTer to the fourth plea presents 
a more doubtful question. The plea alleges 
no fraud on the part of plaintiff, in obtain- 
ing the conti-act, there is no express warran- 
ty, and, for aught that appears, the plaintiff 
supposed, when the contract was made, that 
he was the original and first inventor oi 
the machines specified, and that his patents 
were legal and valid. The plea does not al- 
lege that the defendant has been disturbed 
in the enjoyment of the exclusive right which 
the plaintilf assumed to transfer, bj' any per- 
son holding a paramount title, or aver even 
the existence of any such paramount title. 
Nor does it allege a re-transfer of the alleged 
right, while it in effect admits the manu- 
factiu-e and sale of the thirty-eight ma- 
chines, as alleged in the plaintiff's declara- 
tion, w'ithout the defendant's having rescina- 
ed the agi-eement on the gi'ound of an en- 
tire failure of consideration, because the 
plaintiff had in fact no exclusive right under 
his patents. The defendant has made and 
sold machines during the existence of the 
agreement, and while that agreement could 
have been set up against the plaintiff, if he 
had brought a suit against the defendant tot- 
an infi'ingement of his patents. I am of the 
opinion that this fourth plea is bad in sub- 
stance, as not forming any defence to the 
plaintiff's action. Kinsman v. Parkhurst, IS 
How. [59 TJ. S.] 289, 293; Wilder v. Adams, 
[Case No. 17,647;] Pitts v. Jameson, 15 Bai-b. 
310; Thomas v. Quintard, 5 Duer, SO; Brooks 
V. StoUey, [Case No. 1,962.] 

But, it is insisted, on the part of the de- 
fondant, that the declaration is bad in sub- 
stance, because it states the citizenship of 
the pai'ties in the present tense, instead of 
stating such citizenship as existing at the 
time of the commencement of the suit, it be- 
ing insisted that this allegation of the amend- 
ed declaration relates to the date of the 



filing of that declaration, and not to the time? 
of the commencement of the suit This ob- 
jection must be overruled. The averment is 
substantially in the form used in all cases 
where suits are commenced by capias, or by 
the service of a declaration; and it is clear 
that the amended declaration is not bad for 
the cause alleged. 

On the whole case, the plaintiff must have 
judgment on the demm-rer, with leave to the 
defendant to amend within twenty days, on 
payment of costs. 

[NOTE. For other cases involving this pat- 
ent see note to Birdsall v. McDonald, Case No, 
1,434.J 
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BIRDSELIy T. HAGERSTOWN AGRTCUIL- 
TURAL niPLEilENT SIANUF'G CO. 

[1 Hughes, 59;^ 2 Ban. & A. 519; 11 O. G. 
420; 4 Cent. Law J. 211; 9 Chi. Leg. News, 
18G.3 

Circuit Court, D. Maryland. Jan., 1877. 

Patents— Injunction — Contempt — Evidence op 

VlOI^ATIOX. 

1. On a motion for commitment for con- 
tempt for violating an injunction issued npon 
a patent, the question as to whether the ma- 
chine constructed is the same as the old one 
enjoined, is one of fact, to he determined on 
the evidence. 

[Cited in U. S. v. Anon., 21 Fed. 767.] 

2. In determining this question, accurately 
constructed models of the two machines are 
the best means to enable the court to judge 
whether one machine differs in principle and 
mode of operation from the other. 

3. In the absence of models, the testimony 
of experts who have examined the two ma- 
chines is controlling. 

4. The rule is, that courts of equity will nev- 
er attach unless the violation of the injunction 
is plain and clearly proven to the court. 

[Cited in Smith v. Halkyard, 19 Fed. 602.] 

5. Birdsell's invention construed to be for 
the combination of a pure threshing cylinder 
with a pure hulling cylinder, and defendant's 
present machine for the combination of two 
hulling cylinders, and although the first cyl- 
inder in the present machine may separate the 
straw from the heads by a rubbing action, it 
is not a pure threshing cylinder, and, there- 
fore, not an infringement of Birdsell's claim. 

A motion for an attachment to commit de- 
fendants for contempt of court 

In 1874 the complainant [John C. Birdsell] 
sued the defendants for infringing upon his re- 
issued patent, granted April 8th, 1862, as a 
reissue of the patent originally granted him 
May 18th, 1858, for improvement in machines 
for threshing and hulling clover-seed. This 
patent had been sustained in a very extended 
litigation in the northern disti'ict of Ohio 
by Justice Swayne, and the defendants in 
tliose cases had been enjoined. [Birdsall v. 
McDonald, Case No. 1,434.] Thereupon the 
present suit was brought, and it appearing to 
the court that the defendant used substantial- 
ly the same devices as the defendants in the 
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Ohio cases, a prelimiBary injunction issued 
against them under the patent in the fall of 
1874. [Bii-dsall v, Hagerstown Agi-. Imp. 
Manuf g Co., Id. 1,433.] Afterwards they con- 
structed a machine to accomplish the same 
purpose as the old one which had been en- 
joined, to wit, to pull out the seed. It was 
constructed, however, with certain changes, 
and the question heard by the com-t on the 
motion for commitment was, whether or not 
the changes that had been made by the de- 
fendant carried the machines outside the 
Birdsell patent 

Birdsell's patent had three claims, as fol- 
lows: "1st I daim the arranging and com- 
bining in one machine, the cylinder which 
threshes the bolls and seed from the straw 
or staUis, and the cylinder which hulls the 
seed so that the bolls and seed threshed may 
be hulled before it, the seed, passes out of the 
machine. 2d. In combination with the thresh- 
ing and hulling cylinders, I claim the bolting, 
or screening, and fanning apparatus, which 
separates bolls and seed from the straw or 
stalks and delivers them to the hulling cylin- 
der. 3(3. In combination with the threshing 
and hulling cylinder, I claim the screening 
and fanning apparatus, which separates the 
hulls or bolls, and cleans the seed after it 
leaves the hulling cylinder." 

It will be observed that the first claim was 
for the combination on one machine of a 
tlu'eshing cylinder to thresh the bolls from 
the sti'aw; with the hulling cylinder, to hull 
the seed out of the bolls after they had been 
threshed from the straw. The second claim 
included this threshing cylinder and hulling 
cylinder as part of the elements claimed, add- 
ing other elements to them. This is also true 
of the third claim. The question was, there- 
fore, raised on the first claim of the patent, 
the defendants claiming that they did not 
take the threshing cylinder contemplated by 
the Birdsell patent, it being conceded that 
tliey had" the other parts. As this threshing 
cylinder was one of the elements of each 
claim of the patent, it was conceded that if 
they did not have this they did not infringe. 

It appeai'ed that, in the cases at Cleveland, 
[BirdsaU v. McDonald, Case No. 1,434,] where- 
in Birdsell's patent was fii-st sustained, the 
defendants had set up in defence a machine ' 
made by one Eowe, in Virginia, before the 
date of Birdsell's invention. At the heai-ing 
of those cases, Birdsell's counsel claimed that 
the Rowe machine was not an anticipation of 
Birdsell's invention, for the reason that al- 
though it had two cylinders, yet the first cyl- 
inder was not a pure threshing cylinder; that 
it differed from Birdsell's in the following 
particulars: 1st. That the splices on the cyl- 
inder were bearded for the purpose of gi'ind- 
ing or tearing, whereas the spikes on the 
Birdsell cylinder were smooth, for the pur- 
pose of knocking oflE the bolls by a knocldng 
action. 2d. That the cylinder of the Eowe 
machine was covered with pimched sheet- 
iron for the purpose of assisting in teai-ing off 
Sfed.cas. — 29 



the hulls from the seed, whereas the cylin- 
der of the Birdsell machine was smooth, so 
that it might not operate in this manner. 3d. 
That the concave imderneath the cylinder of 
the Rowe machine was lined with punched 
sheet-iron to assist in the hulling operation, 
whereas the concave of the Birdsell cylinder 
was smooth. 4th. That the concave in the 
Rowe machine extended around far under the 
cylinder, so that the action of the cylinder 
and concave upon the seed might be kept up 
for some time dm*ing the progress of the 
bolls between the cylinder and concave, 
whereas the Birdsell concave was very nar- 
row, so that the operation of hulling might 
not be performed, and that the result of these 
differences in construction was that the first 
cylinder of the Rowe machine hulled more 
seed than the second cylinder. 

Now the defendants, the Hagerstown Com- 
pany, in consti-ucting their new machine, 
had departed from their old one in the same 
direction that the Rowe machine, earlier 
than Birdsell's, departed from the Birdsell. 
They had introduced into its first cylinder 
hulling devices, so that it hulled seed at 
the same time that it threshed the bolls from 
the sti'aw. It was not the same cylinder 
and concave that Rowe had. It was a bet- 
ter one, and covered by patents recently 
granted to the Hagerstown Company, yet 
it had roughened spikes, a roughened con- 
cave, and a broad concave. It was there- 
fore contended by the defence that this cyl- 
inder -v^'as not a threshing cylinder, but a 
hulling cylinder, as those terms ai-e employed 
in the art of clover hulling, and that Birdsell 
in his case at Cleveland, in attempting to 
avoid the Rowe machine, had limited the 
claim to the first cylinder,, constimcted with 
pm-ely threshing devices, and without hull- 
ing devices; and that, now his patent had 
been sustained, he could not extend it over 
a machine, the first cylinder of which was 
constructed with hulling devices. 

The defendants contended that it appeared 
from the evidence that defendant's machine 
took the long straw with tlie clover on into 
the machine, and threshed the bolls from 
the sti-aw, and hidled out the seed in one 
operation; and that it therefore accom- 
plished the same purpose as Birdsell's, and 
that inasmuch as the first cylinder was so 
constructed that it was capable of thresh- 
ing the bolls from the straw, it made no 
difference if, in addition to that, it also 
hulled out considerable seed. A large num- 
ber of afiidavits of experts were inti'oduced 
on either side as to the operation of the 
machines. 

Leverett Leggett, Wells Leggett, and Mor- 
timer D. Leggett, for complainant 

Archibald Sterling, Robert H. Parkinson, 
and John E. Hatch, for defendants. 

BOND, Circuit Judge, and GILES, Dis- 
trict Judge. The injunction in this case 
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was to restrain tlie defendant from making, j 
or using, or vending any combined macliin- ! 
ery for thresliing and hulling clover-seed, ; 
made in accordance with any of the inven- j 
tions specified or claimed in any of the 
claims of the complainant's reissue patent ; 
1,299, or such as they have heretofoi'e made 
and sold. 

Petition now is for an attachment against 
defendant for violating this injunction by 
making and selling machines containing a 
threshing and a hulling machine combined, as 
patented to complainant in the first claim of 
his patent. 

The defendant denies that it has done 
tliis. but claims that the machines made and 
sold by it are substantially different from 
what it made before the issuing of said in- 
junction, and from tlie machine described in 
complainant's patent. No. 1,299. 

This is largely a question of fact, and 
many affidavits have been submitted to the 
court by the counsel for the respective par- 
ties. 

The complainant has filed the aiSdavits of 
Frank Millward, an expert, Joseph W. Dou- 
gall, ,Tohn G. Birdsell, complainant, and Hi- 
ram King, foiu- in all. The defendant has 
filed afiidavits of William C. Dodge, J. F. 
Keigart, L. W. Downing, Jacob Downing, 
.Tacob "\Y. Zantainger, John Weller, S. O. 
Dowin, and A. Miller, eight in all. 

In considering the question of a violation 
of an injunction, the court cannot but regret 
that they have not been fm-nished with mod- 
els of the machine patented by Birdsell, and 
the machine which he alleges to be a v.' elation i 
of the first claim of his patent. The court 
can always best judge from models whether 
one machine differs in principle and mode j 
of operation from another. In the absence j 
of such evidence the court must look to the | 
testimony of the experts who have examined | 
the two machines. Now, it is a rule gov- , 
erning com-ts of equity in such cases that j 
they will never attach a defendant for con- ; 
tempt where the violation of the injunction | 
is not plain, and proved to the satisfaction 
of the com-t. So far from a violation being 
proved in the case, the evidence of the wit- 
nesses clearly shows to this com-t that the 
two machines are different in their mode of 
construction, and it is for the court to de- 
<;ide whether there is a substantial difference 
in the principle upon which they act. Now, 
the expert produced by complainant swears 
that they are substantially the same, but 
the two experts on behalf of defendant, 
lleigart and Dodge, both men of great ex- 
perience in such matters, testified that the 
machines now made by defendant do not 
contain a featin-e of Birdsell's first claim. 
This, the court thinks, is fully sustained 
by the written evidence in the case. Bird- 
sell's patent is for a combination of a pm-e 
threshing cylinder with a pm-e hulling cylin- 
der; the defendant's machines contain a 
combination of two hulling cylinders, and 
although the upper cylinder may in some 



measure separate the straw from the head 
by rubbing or threshing, it is not a pm-e 
threshing cylinder; this has been done in 
machines made and patented before the 
date of Birdsell's patent, as will be seen 
by the diagi-ams I, K, and L attached to 
the deposition of Dodge, filed in this case. 
The com-t will therefore dismiss the motion 
for an attachment in this case. 

[NOTE. For cases involviui? the same pat- 
ents, see note. Case No. 1,434.J 
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Patents— E,ESTKAINI^fG Actions fou Infkisgk- 
MBNTS— Jurisdiction. 
Where a suit upon a patent is pending against 
the defendant, who is manufacturing and vend- 
ing an article claimed to be an infringement of 
the patent, and it appears to the court that the 
defendant is responsible for such profits and 
damages as may be assessed against him as 
tlie result of the suit, the court may, in its 
discretion, enjoin the complainant from bringing 
suit against the vendees of defendant. This is 
true, although the complainant enjoined may 
not he within the district at the time of the in- 
junction, as by reason of bringing the suit 
he has given the court jurisdictioQ over him 
for such purposes as may he necessary to do full 
e<iMity between the parties in relation to the 
subject-matter of the suit. 
[Cited in Booth v. Seevers, Case No. l,64Sa; 
AUig v. Stowoll, 16 Fed. 788: National Cash 
Reg. Co. V. Boston Cash Indie. & Rec. Co., 
41 Fed. 52; Kellv v. Ypsilanti Dress-Stay 
Manufg Co., 44 Fed. 21.] 

Motion to enjoin complainant [John C. 
Birdsell] from bringing suits against the de- 
fendants' vendees. 

In this case an injimction had been issued 
resti-aining defendants from infringing on 
the reissued patent granted complainant May 
ISth, 1858, [No. 20,249,] reissued April 8th, 
1S62, [No. 1,299,] for an improvement in ma- 
chinery for hulling and threshing clover. The 
defendants afterwards changed the construc- 
tion of their machine, and proceeded to sell 
clover hullers of the changed construction. 
On a motion made by complainant to com- 
mit them for contempt of com-t, for violating 
the injunction issued against them, by selling 
machines of this changed construction, the 
com-t held that on the showing made the 
machines were substantially different from 
Birdsell's patent machine, and therefore dis- 
missed the motion. See Off. Gaz. IMarch 13, 
1877, [Birdsell v. Hagerstown Imp. Manufg 
Co., Case No. 1,436.] Thereafter, complain- 
ant notified several of the vendees of defend- 
ants, some of whom were tising the original 
machine .that had been enjoined, and some 
of whom were using the machine as it had 
been changed, that unless settlement was 

^ [Reported by Hon. Robert W. Plughes. Dis- 
trict Judge, and here reprinted by permission.] 
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made with him forthwith, suit would be 
hrought against them. Defendants there- 
upon moved, upon a cross petition filed in the 
original ease, for an injunction to issue 
against the complainant, restraining him 
while the original suit was still pending 
against them, imder which damages and prof- 
its could be collected for all the machines 
that they made and sold, fi'om bringing any 
«uit or threatening to bring any suit against 
any vendees of theirs, based upon a user of 
u machine that might become subject of ac- 
•count in the original case. 
. Counsel for defendants, seeking the injunc- 
tion against complainant, based their motion 
upon the general equity jm'isdiction of the 
com-t; that inasmuch as complainant had 
submitted himself to the jm'isdiction of the 
•com't to obtain relief against the defendants, 
be was also subject to the order of the com-t 
in relation to any matterrelatingto the grant- 
ing of that relief; that the defendants were 
thoroughly responsible, and that upon the 
original suit being carried on to completion, 
if recovery was made, the complainant would 
recover in that suit all the profits that de- 
fendants had obtained from the wrongful 
manufactm*e, and the damages that he had 
suffered by reason of the wrongful manu- 
factm-e, and that complainant would there- 
fore be put m the same position as if he had 
originally sold all the machines. That this 
being the case, he ought not to be allowed to 
interfere with the vendees of defendants 
while the suit against them 'was pending. 
In support of their position they cited the 
•decrees of Judge Drummond in the case of 
Bax-num v. Goodrich, [Case No. 1,036,] where- 
in the complainant having, brought suit 
against the defendant, and obtained an or- 
der for defendant to keep an account of the 
sale of the devices alleged to be an infringe- 
ment, was enjoined from prosecuting suits 
already begun by him in othei* circuits 
against the defendant's vendees, and from 
bringing any further suits against defend- 
ant's vendees; also the dea-ee entered by the 
Hon. H. H. Emmons, United States circuit 
judge, and Hon. P. B. Swing, United States 
district judge, in the circuit com-t of -the 
United States for the southern district of 
Ohio, in the case of Smith v. Fay, [Case No. 
13,045,] resti-aining the complainant from 
bringing suit against the defendant's ven- 
dees in other circuits, the complainant in this 
case having obtained an interlocutory decree, 
and a reference to the master, and the suit 
being at that time pending before mastei* on 
the question of the account 

The defendants relied upon the fact that 
the complainant was a resident of Indiana, 
and not before the com-t, and had sought the 
jiu'isdiction of the court for the pm-pose of 
bringing the suit, and for no other purpose. 
He was not therefore subject to any order 
upon him, that the court could not enforce 
an order if it made one, and it would not do 
an idle thing. Respondents insisted that the 
order could be enforced by dismissing the 



suit, by a fine, or, if complainant should aft- 
erwards come within the district, by impris- 
onment [Motion granted.] 

The respondents asking the order were rep- 
resented by A. Sterling, Esq., and Hatch & 
Pai'kinson, of Cincinnati; the complainant 
by M. D. Leggett & Co., of Cleveland. 

Before BOND, Circuit Judge, and GILEiS, 
Disti'ict Judge. 

The following was the decree entered by 
the court: 

BOND, Circuit Judge. This cause coming 
on, etc., on petition of defendant for injunc- 
tion against complainant, to restrain him 
from prosecuting or threatening to do so, 
suits against any vendee of defendant for 
use or sale of clover hullers made by defend- 
ant and sold by them, and it appearing to 
court that complainant has threatened to 
bring such suits, while suit is pending by him 
in this com't against defendants, the manu- 
facturers, the court doth order that com- 
plainant be restrained from commencing 
prosecution, or threatening so to do, any 
suit against any vendee of defendants, for 
an alleged infringement of the letters pat- 
ent involved in this case, and on which this 
case is brought, based on any user or sale by 
said vendee of any clover machine pm-chased 
of defendants. Provided, defendants within 
thh'ty days file a bond in the sum of $5000, 
with secm-ity to be approved by the com*t, 
for payment of any damages tliat may be 
adjudged against defendants in this suit, 
and shall also file a sworn monthly statement 
of the number of clover machines hereafter 
made and sold by them. 

Both judges concm'red in this. 

[NOTE. For other cases involving the same 
patents, see note to Birdsall v. McDonald, 
Case No. 1,434.] 



BIRDSETB V. LAXE SUPERIOR SHIP 
CANAL, R. & I. CO. See Case- No. 13,- 
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BISCHOFF et al. v. MAXWELL. 

[4 Blatchf. 384; ^ 19 How. Pr. 191.] 

Circuit Court, S. D. New York. Oct 15, 1859. 

C0STOMS Duties— Tariff Act July 30, 1846 — 
UxDEBVALUATiON— Penalty. 

1. Under the Sth section of the tarifif act of 
July 30tli, 1846, (9 Stat 43,) where goods are 
imported by their manufacturer, they are not 
subject to an additional duty or penalty of 20 
per cent, of their value, for undervaluation in 
the invoice. 

2. But in such case, they axe subject, under 
the 17th section of the tariflE act of August 30th, 
1842, (5 Stat 564,) to a penalty of 50 per cent 
of the duty. 

At law. This was an action [by Christo- 
pher Bischoff and others] against [Hugh Max- 



^ [Reported by Hon. Samuel Blatchford, Dis- 
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well] the coUector of tlie port of New York, 
to recover back a penalty of 20 per cent, on 
the value of the goods, exacted, under pro- 
test, for the undervaluation of sillis, on their 
entry at the custom-house. It was claimed, 
that the imposition of the penalty, which 
amounted to $598.20, was warranted by the 
8th section of the act of July 30th, 1846, (9 
Stat. 43.) 

Alraon W. Griswold, for plaintiffs. 

Charles H. Hunt, Asst. Dist. Atty., for de- 
fendant. 

NELSON, Circuit Justice. The ground up- 
on which this suit is sought to be sustained 
is, that the goods were imported by the man- 
ufacturers, and that the case is, therefore, 
not within the 8th section of the act of July 
30th, 1S4G, as that is limited to importations 
of goods purchased. The fact appears, from 
the oath of one of the plaintiffs, on the orig- 
inal invoice, certified by the coxmsel, that 
they were the manufactm-ers, and must have 
come under the notice of the coUector, and 
the appraisers at the customs must be deem- 
ed to have been advised of it. It is, also, 
fully confirmed by the evidence on the trial. 
Protest was duly made against the payment 
of the penalty, and the exaction was, there- 
fore, not warranted by law. But the case 
falls within the 17th section of the tariff act 
of August 30th, 1842, (5 Stat. 564,) which 
imposes, for undervaluation, a penalty of 50 
per cent, of the duty. The plaintiffs are, 
therefore, entitled only to the amount ex- 
acted, after deducting the 50 per cent, pen- 
alty, witii interest. The clerk will settle the 
amount for which judgment is to be entered, 
if it be not agreed on by the counsel. 



Case Ho. 1,439. 

In re BISHOP. 

p. :JIcA. Pat. Cas. 519.] 

Circuit Court, District of Columbia. March 
31, 1857. 

Patents for Investioss — Coupwsg- Bumpers — 
Patentable Novelty and Utility. 

[1. A sliding block, for use in connection with 
a bumper, having formed in its end a V-shaped 
chamber for the purpose of guiding, centering, 
and holding the links in a horizontal position, 
iws.sesses no element of patentable novelty or 
utility, in view of the patent issued October 2, 
1849, to ^\"arren D. Hatch, and the rejected ap- 
plication of James ISlcCuUum, filed January 23, 
1854.] 

[2. A claim of utility by reason of a certain 
vertical motion which the block is capable of, 
not made before the commissioner of patents by 
the specification, can have little influence in 
determining the question of the novelty of the 
form and effect on which the applicant relies on 
his appeal from the commissioner's decision.] 

[Appeal from the commissioner of patents. 

[Application by George S. Bishop for let- 
ters patent for a sliding block, for use in 
connection with a bumper, having formed in 
its end a chamber for guiding and holding 
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links in a horizontal position. From a de- 
cision of the commissioner of patents deny- 
ing an application for a patent, the applicant 
appeals. The decision was afiirmed.] 

J. H. Merrill, for appellant 

MERPuICK, Circuit Judge. This case hav- 
ing been appealed to me, one of the assistant 
judges of the United States circuit court for 
the District of Columbia, the 20 th day of 
March, at 10 o'clock a. m., was fixed as the 
time, and the chanceiy room at the city hall 
as the place, of hearing said appeal; at which 
time and place the applicant, by his attorney 
in fact, J. H. Merrill, appeared, and further 
time wa3 ^ven him— until Tuesday, 24th of 
March— when the applicant and his said coun- 
sel appeared at my chambers, and were heard 
upon their whole case, and in explanation of 
the models and drawings by them presented, 
as well as upon those relied upon and exhib- 
ited by the oflEice. The whole case has been 
duly considered, and every paper filed in 
it has been carefully read by me and the 
models and drawings examined. 

The specification claims as the special point 
of novelty in the proposed arrangement or 
machinery "the placing withhi the bumper, or 
securing thereto, a sliding block, the same 
having formed in its end a V-shaped chamber 
for the pui-pose of guiding, centering, ana 
holding the links in a horizontal position." Up- 
on comparing the claim with that embraced 
by the patent of Warren D. Hatch, of October 
2d, 1849, and the rejected application of 
James McOullum, filed January 23d, 1854, it 
is apparent that aU the forms of machines 
are substantially present in their machines, 
which are exhibited by the applicant; nor is 
there any new effect produced by his inven- 
tion. The sUding block is common to all the 
machines. In the two cases of Hatch and 
McCullum it has superadded a combination 
of spiral spring to operate its automatic move- 
ment. The party does not claim that dispen- 
sation with automatic movement is any part 
of his improvement. It would certainly not 
in a case like this be a novelty or au inven- 
tion. The novelty is in the production, not 
the absence of automatic force. Now, the 
automatic principle being out of view, we 
find the sliding block common to all tlio 
cases, and operating simply to hold up tlie 
coupling-pin when adjusted, and to let it drop 
into the link when removed by propulsion 
from the end of the link already attached to 
another car, which is to be coupled to the one 
having either of the machines in question at- 
tached to it. The claimant has urged in his 
arguments that a certain vertical motion 
which his block is capable of (being much 
smaller in its vertical dimension than the 
space inclosing it) is an element of patentable 
novelty and utility; but whatever his argu- 
ment, no such claim was made before the 
commissioner by his specification, and its 
utility can have little influence in determin- 
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ing tlie question of novelty of those forms and 
effects on wliicli lie relies. The claimant 
fm-ther relies upon the V-shaped chamber of 
the hlock as novel. Its whole novelty, of 
com-se, consists in its adaptation as a guide 
of the link to its place where it must re- 
ceive the falling coupling-pin. The wedge-like 
flaring or V-shape of the sliding block is 
present in Hatch's machine, differing from 
the present in being applied vertically in- 
stead of horizontally; but the principle of 
applying the sloping surface to guide the im- 
pinging body to its proper place is manifest; 
and if tiiere were any special novelty in ap- 
plying such a guiding surface laterally in- 
stead of vertically, that also is anticipated by 
the machine of aicCullmn, not, indeed, upon 
the block itself, but to the outer adit— the 
sides of the opening in the bumper head. 
McCullvun, in his specification, calls for the 
adit opening to be "flared," as he terms it, 
both vertically and horizontally, for the pur- 
pose of guiding the link. Now, the V-shape 
in the block is the same shape as the flared or 
wedge shape on the bumper of McGuUum, 
and its transfer or prolongation into the block 
produces no new effect, nor calls for the exer- 
cise of any inventive faculty; it is a familiar 
device used to produce an obviously familiar 
result. 

Finding in the case and the reasons of 
appeal no ground to impeach the correctness 
of the conclusions which have been reached 
by the acting commissioner, his decision re- 
jecting the application for a patent, as set 
fortli in the specification, is affirmed; and 
this, my opinion, is accordingly hereby certi- 
fied to the commissioner of patents this 31st 
day of March, A. D. 185T. 
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Case 'No. 1,440. 

BISHOP V. STOCKTON et al. 

[1 WesL Law J. 203.] 

Circuit Court, W. D. Pennsylvania. Nov. 
Term, 1843.^ 

Carbiers — lasvKY to Stage Coach Passexger — 
Intosicatiox op Driver. 

Held, that the proprietor of a stage coach 
is liable for an injury done to a passenger by 
upsetting, in consequence of the driver being in- 
toxicated, although his reputation as a driver 
was until then of the highest character, and he 
had never been known to be intoxicated before. 

[See Stokes v. Saltonstall, 13 Pet (38 U. S.) 
181; McKinney v. Neil, Case No. 8,865; 

^ [Affirmed by the supreme court in Stockton 
V. Bishop, 4 How. (45 U. S.) 156.] 
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JMaury v. Talmadge, Id. 9,315; Peck v. 
Neil, Id, 10,892.] 
[See note at end of case.] 

At law. The action was brought to re- 
cover damages for injm*ies sustained by iliss 
[Harriet] Bishop by the upsetting of a stage 
of the defendants [Lucius "W. Stockton and 
Daniel Moore,] in January, 1842. The upset 
occurred V/2 miles east of Uniontown, Fay- 
ette county. Both parties agreed that the 
stage was upset, that Miss Bishop's arm 
was broken, her elbow badly strained or 
bruised, her face cut or scratched, in several 
places, a wound in the scalp two inches 
long, and the upper lip cut and swollen so 
as to produce some deformity which is grad- 
ually subsiding. 

Miss Bishop was first treated for her in- 
juries by Dr. Campbell in Uniontown. About 
thirty-six hours after the injury, she left 
Uniontown and traveled by stage to Wheel- 
ing, thence by steamboat to Marietta, ■ Ohio, 
and up the SJi^iskingum to McConnelsville, 
where she was attended by Dr. Thompson, 
for about eight weeks. 

The plaintiff's counsel asked not only com- 
pensatory but exemplary damages, charging 
the accident to the drunkenness of the driv- 
er. The di'iver, James Corbin, took the box 
at Farmington, 10 miles east of Uniontown; 
then, according to the testimony of James 
McGaully, (the driver who deUvei-ed the pas- 
senger to Mm,) he was duly' sober. Mr. 
Bishop, brother of the plaintiff, and Mr. 
WadsAvorth, testified that the driver stopped 
at Snyder's, three miles from Farmington. 
Snyder swore that he was drunk when he 
came into his house; he asked for liciuor 
and was refused; two miles further he again 
stopped at Downer's tavern, went into the 
house three times, remaining altogether 
about 15 minutes; here he was overtaken 
by another stage driver, James Smith. 
Smith testified that Corbin was drunk, stag- 
gering; and that each of them watched the 
horses whUe in turn they went in to drink. 
Smith observing Corbin's condition told him 
to drive slow. Corbin answered: "If you 
expect to keep up with me you must drive 
damned fast," mounted his box, cracked his 
whip, shouted, and in tlu'ce minutes was out 
of sight. Here the descent of the Laurel 
hUl commences; the passengers say that up 
to this lime then* ride was agreeable, but 
now became extremely rough and rapid. 
They descended the mountain, however, 
passed along the level below, ascended a 
little hill, descended it at a trot, and some- 
where neai* the bottom struck a log, were 
upset, and Miss Bishop injm-ed as before 
described, the other passengers escaping un- 
hm*L Corbin fell under the stage, and was 
considerably injured. Corbin was sworn, and 
he also proved that he was drunk when the 
injury, happened— that he remembers noth- 
ing that took place from the time he left 
Downer's, the last stopping place. He de- 
nied to Stockton and his agent that he was 
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drunt, and even denied it lately to Sir. Lau- 
sen. He lias not been in the employ of 
Stockton since. 

The defendants proved that Corbin was a 
sober, tmst-worthy man, never known to be 
drunk, scarcely ever seen to drink—one of 
the best drivers on the route— a crack driver 
— and their counsel labored to discredit Ms 
testimony agrainst himself before the jury; 
he took the pledge a year ago, and is now, 
at least, a sober man. Defendants proved 
that Stockton, who resides in Uniontown, is 
more than usually attentive to his coaches, 
and watchful of the security of his passen- 
gers, and their counsel insisted that exem- 
plary damages could not be given against a 
stage proprietor who exerted all due dili- 
gence, care and attention for the safety of 
his passengers; that exemplary or vindictive 
damages are given only to punish neglect, 
incompetency and heedlessness, but their 
client was proved derelict in nothing that 
could be required from human skiE and 
care. They seemed to concede that, as the 
law stands, stage owners are answerable in 
compensatory damages for injm*ies sustained 
by passengers, though tliey result from ac- 
cident to which no blame attaches. They 
ascribed the upset to the darkness of the 
night (happened between 5 and 6 o'clock in 
the evening) and the log which was proved 
to be lying endwise over the summer road, 
reaching nearly if not quite to the macadam- 
ized part of tlie turnpike. The counsel for 
the plaintiff relied upon tlie testimony of the 
two male passengers, Snyder, Smith, and Cor- 
bin himself, for the proof that he was drunk, 
and from the fact that the log is lying on the 
same place still that it could not be in the 
road of stages, or occasion danger to a sober 
and capable driver. 

The defendants m-ged that the gi-eater part 
of the pain and injury to the arm was occa- 
sioned by Miss Bishop's traveling- home be- 
fore it was healed. 

The plaintiffs answered that she was a 
sti-anger, poor, and lUielyto suffer more from 
distress and anxiety abroad, sick, than by 
ti'aveling home at the time she did. Dr. 
Campbell advised that it was better for her 
to travel by easy stages immediately after 
the accident than after the bone would com- 
mence to knit. When she arrived at home 
in Ohio, the arm was crooked, the bandage 
disarranged, and the elbow joint very pain- 
ful; the joint is now perfectly restored, and 
the arm well and strong, but an inch shortei' 
than before. The fracture was an oblique 
one. 

iliss Bishop's friends asked Stockton at 
Uniontown, the day after the injury, to re- 
fund so much of the fare as they had paid, 
for the proportion of the route from Union- 
town to Wheeling, (they had paid their pas- 
sage from Hagerstown through) so that they 
might leave the road at Brownsville, and go 
down the river by steamboat from that place 
— ^he refused, but gave them a stage to them- 



selves, under their own direction, with the 
privilege of keeping it a week, if they pleased, 
on the road to Wheeling, (a distance of sixty 
miles.) They actually made the joui-ney in 
one day— and that the second day after the 
accident, the gentlemen supporting the suf- 
ferer to protect her from the jolting of the 
stage,— her sister-in-law was in company 

Biddle & MeCandless, for plaintiff. 
Washington, Slahon & Loomis, for defend- 
ants. 

Before BALDWIN, Circuit Justice, and IR- 
WIN, Disti-ict Judge. 

BALDWIN, Circuit Justice, charged the ju- 
ry at great length upon the law of the case. 
He instructed the juiy that the case concerns 
the public as well as the parties. That aU 
stage proprietors, owners of vessels, steam- 
boats, railroad cars, &c., are bound to provide 
vessels, vehicles, &c., every, way fitted to en- 
coimter aU the ordinary perils of the journey, 
but are not accountable for accidents against 
human foresight, skiU, and cai-e. That common 
carriers, such as transporters of merchan- 
dise, are absolutely liable for aU accidents; but 
stage proprietors are liable for any want of 
proper care in providing and conducting their 
vehicles. That the whole machinery, ani- 
mate and inanimate, ax'e the agents of the 
proprietor, and for each and all he is an- 
swerable. That these principles ought to be 
rigidly enforced, but at the same time both 
cautiouisly and truly applied to the facts of 
the case. It is as much a duty to protect tlie 
owners who do their whole duty, as it is to 
protect passengers and the public. The mere 
fact of an upset raises a legal presumption 
of negligence— it supposes a default and sup- 
plies, (in legal contemplation,) tlie evidence of 
such negligence and unskilfulness as makes 
the owners responsible in damages. This pre- 
sumption may be met and refuted by the 
circumstances of the case; the presumption 
is then destroyed, and the plaintiff must 
prove such default. If there is no default 
on the part of the defendants the plaintiff 
cannot I'ecover in this action. 

The proprietor of a stage coach does not 
warrant the security of his passengers, ab- 
solutely, as in the case of a common carrier, 
and is not responsible for mere accidents. 
He warrants their safety so far only as hu- 
man vigilance and care can go. If the driver 
was drunk at the time of the accident, but 
up to that time was trustworthy and sober, 
the proprietor is responsible; no previous 
care or caution of the proprietor will excuse 
him; the liability of the defendants depends 
upon the conduct as well as upon the char- 
acter of the driver. If the defendants have 
failed to account for the accident in such a 
way as will entirely justify them and their 
agents, then the enquiry will be what amount 
of damages shall be given? Shall tliey be 
compensatory or exemplary? Compensato- 
ry damages are given to restore or make 
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whole again, or make reparation for loss, in- i 
jury, or suffering, past and future. In esti- j 
mating damages, more than the expenses of 
the plaintiff are to he included; pain, wheth- 
er bodily or mental, may be allowed for. 
When a woman is injm'ed or deformed, the 
injury to her personal appearance may prop- 
erly be considered in the verdict All inju- 
ries, whether to the person, mind, or pocket, 
may be taken into account; even the position 
of the complainant and her condition in life 
may, also, be considered. The extent of the 
damages is in the discretion of the jury. 
Thus far, damages are merely compensatory. 
But further vindictive or exemplary damages 
may be given to indemnify the public for 
past injuries and damages, and to protect 
the community from futm-e risks and wrongs- 
Contracts for carrying passengers are made 
not only with the pai-ty to the transaction, 
but they are also made with the public as 
sti'ongly as if they were so expressed and 
signed and sealed. But to justify exemplary 
damages, the injury must be more than a 
mere private loss or injury, it must have 
been occasioned by such negligence, unskil- 
fulness or recklessness as concerns the safe- 
ty of the ti-aveling public. 

The circimistances to be considered here in 
this case are the drunkenness of the driver, 
his conduct before, at the time of the acci- 
dent, and afterwards. Circumstances both 
before and after the disaster may either mit- 
igate or aggravate the injury, and ought to 
be so considered. If the owner was in fact 
ignorant of the driver's intemperate habits, 
this fact might lessen the verdict so far as 
vindictive damages are concerned, although 
in law the owner is the diiver, and he is 
just as responsible for the act of his agent as 
for his own. The fact of the plaintiff's leav- 
ing Uniontown before her arm was healed 
up, I think ought not to lessen your verdict; 
her remaining there was perhaps as perilous 
to her as her traveling homeward when she 
did. If the defendants have pei*formed all 
their duty they are not liable. The facts are 
for you, it is for the bench to lay down the 
law which governs the case. 

The jury returned a verdict for the plaintiff 
for $6,500, and costs of suit 

NOTE [from the original report]. I know of 
no legal matters in which the public at large are 
more interested, than those which relate to 
the safety of passengers and property, in the 
various modes of transpoi'tation now in use. 
Hence I have transferred the report of the 
above case, at length, from the newspapers 
to the pages of this journal. From the same 
source I learn that, at the United States cir- 
cuit court recently sitting in Rhode Island, the 
captain of a steamboat was sentenced to pay 
a fine of $300, for not having the requisite safe- 
ty boats, as provided by the act of congress. 
Also, that a captain of a steamboat was re- 
cently tried, in Philadelphia, on charge of man- 
slaughter, for running down a small boat in 
the Delaware river, whereby a man was 
drowned; but the proof of negligence was not 
strong enough to procure a conviction. 

[NOTE. On writ of error by defendants, the 
supreme court in 4 How. (45 IT. S.) 155, af- 



firmed the judgment of the circuit court, upon 
the ground that, according to "the right of the 
cause and matter of law" as appeared by the 
pleadings and the verdict, judgment was prop- 
erly rendered for the plaintiff below. 

[For proceedings in the supreme court to 
quash a writ of fieri facias issued in the court 
below, after a writ of error had been sued out, 
see Stockton v. Bishop, 2 How. (43 U. S.) 74.] 
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Case ITo. 1,441. 

BISPHAaX V. PATTERSON et al. 
[2 McLean, 87.] ^ 
Circuit Court D. Indiana. May Term, 1840. 
PARTXEusnip— Dissolution— Evidence— Admis- 
sion BT Late Faktner. 

1. By the English rule, the admissions of a 
late partner, are evidence to charge the firm. 
A different rule has been established in New 
York. And the supreme court seem inclined to 
adopt the New York rule. 

2. Under the authority of this intimation, it 
is held that a letter of one of the defendants, 
admitting the account on which the action was 
brought, cannot be received to bind the firm, 
the partnership having been dissolved before the 
admission. 

[Cited in Draper v. Bissell, Case No. 4,008. 
See, also. Howard v. Cobb, Id. 6,7o5; Thomp- 
son V. Bowman, 6 Wall. (73 V. S.) 316.] 

[At law. Action by Samuel Bispham 
against Patterson & Walter. Defendant Pat- 
terson moved to set aside a verdict for plain- 
tiff. The motion granted, and a new trial or- 
dered.] 

Fletcher & Butler, for plaintiff. 

Stevens & Barbour, for defendants. 

OPINION OF THE COURT. This is an 
action of assumpsit brought against the de- 
fendants as partners. The writ was served 
on Patterson, but the marshal returned non 
est as to Walter. 

The plaintiff inti'oduced, as evidence, the 
letter of Patterson, acknowledging the justice 
of the account on which the action was 
brought. This was objected to as evidence, 
on the ground that the letter was written 
after the dissolution of the partnership, and 
that it is not therefore, evidence to establish 
a partnership demand. But the circuit judge 
observed that the evidence would be received 
as competent and the point would be con- 
sidered, if necessary, on a motion for a new 
trial. The jm*y found a verdict for the plain- 
tiff, and the question of the admissibility of 
the evidence is now brought before the com-t 
on a motion to set aside the verdict. 

It is a general principle that, in a civil suit 
hy or against several persons, who are proved 
to have a joint interest in the decision, a dec- 
laration made by one of those persons, con- 
cerning a material fact within his knowledge, 
is evidence against him, and against all who 
are parties with him in the suit 1 Phil. Ev. 
92; 11 East 589. So, in an action by sev- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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eral partners, the admission by one is evi- 
dence against all. 1 Maule & S. 249. And 
whore an action is brought against partners, 
the fact of partnei-ship being proved, the ad- 
missions of any one of the defendants are evi- 
dence to charge the firm. 1 Phil. Ev. 92; 1 
Starkie, N. P. 6, 81; 4 Conn. 338; 15 Johns. 
409; 2 Wash. O. C. 390 [Corps v. Eobmson, 
Case No. 3,252]; 2 Har. & J. 474, 477; 3 J. J. 
Marsh. 408, 500. And, in England, it is held 
that the admission of a partner, though not 
a party to the suit, is evidence against an- 
other partner, who is sued as to joint con- 
ti-acts, during the partnership, whether made 
after the determination of the partnership, 
or before. 1 Phil. Bv. 93; 1 Taunt. 104; 2 
Doug. COl; 2 H. Bl. 340; 2 Johns. 667; 1 
Gall. 630 [Van Reimsdyk v. Kane, Case No. 
16,872]; 1 Barn. & C. 169; 2 Barn. & C. 29; 
2 Bing. 300; Cady v. Shepherd, 11 Rich. [11 
Pick.] 400. And, in the case of Pritehai-d v. 
Draper, 1 Buss, cfc SI. 191, which was decided 
by Lord Brougham, it was held that, though 
the admission of one of the partners be not 
only made after the dissolution, but be of a 
payment, which was made to him after the 
dissolution, the evidence may be received to 
bind the other partner. No rule of evidence 
seems to be better settled, in the English 
c'om-ts, than this; and it is conceived to be 
settled on sound principles. 

The dissolution of the partnership cannot 
affect the relation which the firm bears to 
its creditors. The individuals composing it 
are liable as partners; and, if they ai-e thus 
bound, why should not the demand be estab- 
lished by the same evidence, as before the 
dissolution? The partnership continues in 
all its force, as it regards the particular 
ti'ansaction; and it would seem to be an an- 
omaly, that the act of the parties, defend- 
ants, should change the rule of evidence on 
which their liability is to be established. It 
is argued, that it would be dangerous to the 
interests of partners, if, after the dissolution, 
the admissions of one, in relation to a prior 
and partnership transaction, should be evi- 
dence against the firm. That, on this 
ground, it would be in the power of each in- 
dividual that composed the late firm, to 
make it responsible for his private debts. If 
there be any force in this ai'gument, it goes 
against the principle, which admits the con- 
fessions of one partner, as evidence to bind 
the others, during the partnership. Now, this 
rule is believed to be no where controverted. 
It has been found safe in practice. But, if 
there be danger in receiving the admissions 
of a late partner, as evidence, in relation to a 
partnership transaction, the danger must be 
much greater to receive such admissions, as 
evidence, dm-ing the partnership. In tlie lat- 
ter ease, the admissions may go to create an 
obligation on the firm, for an individual 
transaction; whilst the former can only re- 
late to ti-ansactions prior to the dissolution. 
Admissions, under such circumstances, could 
rarely, if ever, go to prejudice the rights of 



the late firm. A bona fide individual trans- 
action, originally, could not easily, by the 
confession of a late partner, be established 
against the firm. The danger consists-in the 
power of the individual, at the time of the 
ti'ansaction, to give it a form which shall 
bind the firm. But this is a question to be 
decided by the force of authority, and not 
of reason. The weight of American author- 
ity is against the English rule on this sub- 
ject. In the cases of Hackley v. Patrick, 3 
Johns. 536; Walden v. Sherbourne, 15 Johns. 
409; Shelton v. Cocke, 3 JIuuf. 191; Walker 
V. Duberry, 1 A. K. ilarsh, 189, 9 Cow. 57; 
Baker v. Stackpoole, Id. 420, 434; Chardon 
V. Oliphant, 2 Tread. Const. 6?5; White v. 
Union Ins. Co., 1 Nott &McC. 561; Fisher's 
Ex'rs V. Tuclvcr's Ex'rs, 1 McCord, Eq. 171, 
172; Ward v. Howell, 5 Har. & J. 60; 2 
Blackf. 372,— the rule seems to be settled 
that, after the dissolution, the admissions of 
a pai'tner are not evidence to charge the late 
firm. And in the case of Clementson v. Wil- 
liams, 8 Cranch [12 U. S.] 72, the court hold 
that the acknowledgment of one partner, aft- 
er the dissolution of the partnership, is not 
sufficient to take a case out of the statute of 
limitations. And, in the case of Bell v. IMor- 
rison, 1 Pet. [26 U. S.] 373, the court held 
that, after a dissolution of partnership, no 
partner can create a cause of action against 
the other partners, except by a new author- 
ity, communicated to him for that purpose. 
It is wholly immaterial what is the consid- 
eration which is to raise such cause of ac- 
tion; w^hether it be supposed a pre-existing 
debt of the partnership, or any auxiliary 
consideration, which might prove beneficial 
to them. Unless adopted by them, they are 
not bound by it. The case of Bell v. Morri- 
son [supra] presented the question, whether, 
after the dissolution, the acknowledgment of 
a partner took the case out of the statute 
of limitations; but Mr. Justice Story, who 
delivered the opinion of the com't, considers 
the case very much at large, and takes occa- 
sion to say, that the New York docti-Lne was 
well founded. He, it is true, remarks that, 
whether the confessions of a late partner 
can, for any purpose, be admitted as evi- 
dence to charge the firm, was a question not 
before the court, though it had been dis- 
cussed by the counsel on both sides; but, as 
its determination was not necessary in the 
case, it woidd not be decided. But the 
com*se of his reasoning has so direct a bear- 
ing on this question, and so clearly shows 
the view of the conrt, that, unless we close 
om* eyes, we cannot escape from the effects 
of it. I have read this opinion more than 
once, under the strongest conviction in favor 
of the English rule, and with a sincere de- 
sire to follow it, but the language of the opin- 
ion is so decisive and authoritative that I 
am forced to adopt the New York rule. The 
court do not, in technical language, adjudge 
that the admissions of a late partner cannot 
be received as evidence, but they say that 
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the Now York rule is a sound one, and they 
sustain its reasonableness and propriety. 
And this rule was shown to he the founda- 
tion of all the American decisions on the 
question. I loolied to this opinion with the 
more earnestness, as my Brother Story, in 
The case cited from Gallison [Van Reimsdyk 
V. Kane, Case No. 16,872], had followed the 
EnglJsli rule; tlie judgment in which case 
was taken to the supreme court, and af- 
fii-med. [Clark v. Van Reimsdyk, 9 Cranch 
(13 IT. S.) 153.] This point, however, though 
made, does not seem to have been expressly 
■decided by the supreme court. There were 
several other points on which the case 
turned; but it is difficult to perceive how the 
judgment could have been affirmed, without 
xuling this point. 

A distinction is drawn by the supreme court 
Tjetween receiving the admissions of a late 
partner, to take tlie partnership debt out of 
the statute, and as merely evidence of the 
debt. That, to take a case out of the statute, 
a new obligation must be imposed on the 
late firm, which can not be done by the ae- 
Icnowledgments of a Tate partner. In Eng- 
land, it is said the com-ts, on recent occa- 
sions, have been in the habit of considering 
that the effect of an acknowledgment of the 
•debt, made by the defendant, is to create a 
fi'esh promise, and not to revive the promise 
which is barred by the statute. 1 Phil. Ev. 
13S; Tanner v. Smai*t, 6 Barn. & O. 606. 
But a contrary doctrine is held in Pittam v. 
Foster, 1 Barn. & C. 248; Hm-st v. Parker, 
1 Barn. & Aid. 93; Ay ton v. Bolt, 4 Bing, 
105; 3 Bing. 329, 638. In the eases of Shel- 
ton V. Cocke, 3 Munf. 191, and Smith v. Lud- 
low, Johns, 267, it was held that the ad- 
mission of a debt by one of several partners, 
made after the. dissolution, will take the 
■debt, so admitted, out of the statute of lim- 
itations, though the original debt can not be 
so proved. In the case of Fisher's Ex'rs v. 
Tucker's Ex'rs, 1 McCord, Eq. 169, the court 
:say, tlie admission or promise of a sm-viving 
partner, will not even take the debt out of 
the statute of limitations, as to the estate of 
the deceased partner; much less, would it 
prove an original debt Amidst this conflict 
■of authority, I yield my conviction in favor 
of the English rule, to the authority of the 
case of Bell v. Morrison [1 Pet (26 U. S.) 
^731. 

The verdict is set aside, and a new trial 
ffi-anted. 



Case Wo. 1,442. 

BISPHAM V. POLLOCK. 

[1 McLean, 411.] ^ 

Oircuit Court, D. Indiana. May Term, 1839. 

Interest— Custom and Usage, 

1, It being the custom in Philadelphia to sell 
[certain kinds of] merchandise on a credit of 

^ [Reported by Hon. John McLean, Circuit 
Justice ] 



six 'months, and from that timf to charge in- 
terest until payment, the jury may give inter- 
est after sis months, as a part of the damages. 
[See Barrow v. Beab, 9 How. (50 U. S.) 366; 
Kiilingly v. Taylor, Case No. 7,766.] 

2. An open account does not carry interest, 
but it may be given where, under the circum- 
stances of the case, the jury think the plaintiff 
is entitled to it. 

[At law. Samuel Bispham against James 
T. and Samuel Pollock upon an accoimt. 
Judgment for plaintiff.] 

Fletcher & Butler appeared for the plain- 
tiff, and the defendants being in default, a 
judgment by default was entered, and a 
■writ of inquiry of damages was awai-ded. 

OPINION OF THE COURT, An open ac- 
count was given in evidence, which was 
proved to have been presented to and ad- 
mitted by, one of the defendants, they being 
in partnership. The account was for mer- 
chandize sold in Philadelphia, and the plain- 
tiff proved that it was the custom in that 
place to sell such merchandize on a credit 
of six months, and to charge interest on the 
account after six months; and the court 
instructed the jury that if they were satis- 
fied it was the ciistom as represented, to 
sell on a credit of six months, and then 
charge interest, that they might presume, if 
the facts proved warrant it, that the de- 
fendants had notice of such custom, and 
might in the exercise of their disei'etion, be 
made to pay interest on the account, after 
sis months. That an .open account does 
not draw interest; but where Hieve has been 
a delay of payment, in violation of the con- 
tract, the party failing should, in justice, be 
made to pay interest, as a part of the dam- 
ages assessed by the jury. Interest is given 
by statute, and does not depend upon any 
principle of the common law. And although 
no interest be given by the statute on an 
open account, yet it may well be included 
in the verdict of the jury as a part of the 
damages, which, imder the circumstances of 
the case, the plaintiff has a right to re- 
cover. 

A verdict was rendered, including inter- 
est, after the expiration of the credit, and 
a judgment was entered on the verdict 



Case ISTo. 1,443. 

BISPHAJM V. TAYLOR. 

[2 McLean, 355.] ^ 

Circuit Court, D. Indiana. May Term, 1841. 

TJkited States jMARsn.vLs — Repi^evy Bond — Ac- 
Tioir on — Declakatioss — Insopficiest Sdke- 

TIES. 

1. Where the defendant may replevy the judg- 
ment, and suspend the execution for six months, 
a declaration against tlie marshal and his sure- 
ties, which avers that he neglected to malie the 
money, is defective. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. In such a case tlie marshal is not required, 
absolutely, to make the money. 

3. He must make it, unless the judgment 
shall be replevied. The declaration must nega- 
tive every presumption of duty on bis part. 

4- On the replevy bond the marshal is required 
to take one or more suiiicient freehold secur'ity. 
Freehold sui-ety, therefore, must be taken, or 
the marshal will be liable. 

5. If the sureties be not freeholders, however 
ample they may be considered by the mar- 
shal and the public, the marshal is responsible 
on their failure. 

6. In this respect, the statute must be pur- 
sued, and, by examining the records, the mar- 
shal may ascertain the sufficiency of the sure- 
ties offered. To make this examination, would 
not impose on the marshal an unreasonable 
diligence. 

7. An averment in the declaration that the 
marshal took insolvent sureties, and not free- 
holders, sufficient to charge him. 

[S. Explained and distinguished in "Wetmore 
V. Rice, Case No. 17,468, upon the question of 
jurisdiction.] 

[At law. Action by Samuel Bispham 
against Taylor and others upon a bond ex- 
ecuted by the defendant Taj'^lor, as marshal, 
and by the other defendants as his sin^eties. 
Defendants demui- to its declarations. De- 
imuTer oveiTuled, and leave given to plead 
over.] 

Butler & Morrison, for plaintiff. 
Smith & Bright, for defendants. 

OPINION OF THE COURT. This action 
is brought on the bond given by the defend- 
ant Taylor, as marshal, and signed by the 
other defendants, as his sureties. The con- 
dition of the bond was, that he would well 
and faitlifully discharge his duties as mar- 
shal, (fee. 

The first count in the declaration, after 
stating the appointment of Taylor as mar- 
shal for the district of Indiana, and the giv- 
ing of the bond for the faithful discharge of 
his duties, sets out the obtainment of a judg- 
ment by the plaintiff, &c., against Lemuel 
Pollock, for the sum of seven hundred and 
three dollars and forty cents, with costs. 
That the judgment remaining unpaid and in 
fuU force, the 29th May, 1839, the plaintiff 
issued a fieri facias, directed to the marshal 
aforesaid, commanding him, &c., returnable 
the first jMonday in August ensuing; that, 
on the execution, the clerk indorsed the same 
was repleviable, at the time it was issued; 
which writ was delivered to the marshal in 
due time; and that, although there was then, 
and afterwards, at all times before, and un- 
til the return day of the wr-it, divers goods and 
chattels, lands and tenements of the said 
I'oUock, within the district, whereof the «!aid 
Taylor, as such marshal, could and might 
and ought to have made the money so com- 
manded to be made in and by the said writ, 
of which he had notice, yet he, not regarding 
the duties of his. office as mai-shal, but con- 
triving, and wrongfully and unjustly in- 
tending to injure, &e., the said plaintiff, &:c.. 



did not, nor would, at any time before the- 
retm-n of said ^^Tit, according to the mandate 
thereof, cause to be made the said sum of 
money, in said writ named, &c., but neglected 
and refused, &c., to wit: on the 5th August, 
1839, falsely and deceitfully returned the 
said writ, &c. 

The second count stated -the judgment and 
execution, &c., as in the first count; aveiTod 
that the marshal, not regarding his dui.w 
wilfully, fraudulently and unlawfully, suf- 
fered and permitted the said Pollock to re- 
plevy and stay execution upon the judgment, 
for the term of six months, from and after 
the date thereof, and accepting from the 
said Pollock a certain pretended replevy 
bond, which he then and there offered and 
tendered to the said Taylor, as marshal, 
aforesaid, with James T. Pollock and .Tame.^ 
iMuiTy, as his securities, in the penalty of 
fourteen hundred doUars, made payable to 
the said plaintiff, conditioned for the pay- 
ment of the full amount demanded by the 
said last mentioned writ, together with the 
interest and costs, «S:e., at or before the ex- 
piration of six months from, &c., which, said 
writ, was returned the 5th August, 1839. By 
which proceeding, the execution upon the 
judgment was stayed, &c. And the plaintiff, 
in fact, says that said James T. Pollock 
and James Murry, at the time of the ^laid 
taking of the said replevy bond by the said 
Taylor, marshal, &c., were not, nor have they 
since been, nor are they now, sufficient free- 
hold securities for the pm-pose of replevying 
said judgment; but, on the conti-ary, thoy 
and each of them were, and ever since then 
have been, and still ai'e, whoUy insolvent, kc. 

The defendants filed a general demurrer. 

This replevy bond was taken by the mar- 
shal under the 14th section of the act of 
Indiana, entitled "An act to subject real and 
personal estate to execution," approved Feb- 
ruary 1, 1831; which provides that the officer, 
issuing the execution, shall indorse thereon— 
repleviable; and the defendant may replevy 
the same, by tendering to the officer, having 
such execution in his hands, a bond witli 
one or more sufficient fi-eehold securities, 
made payable to the execution plaintiff, In a 
penalty of at least double the amotmt de- 
manded by such execution, &c. This bond, 
from its date, has the form and effect of a 
judgment, and is required to be recorded by 
the clerk. 

The ffi'st count in the declaration is, clear- 
ly, bad. The mai-shal was not bounij, ab- 
solutely, to make the money, and the count is 
framed upon the hypothesis that he was so 
bound. He wa§ required to make the money 
on the execution, imless the defendant le- 
pleviod it under the statute cited. Now it 
does not appear, from the first count, but 
that a replevy bond was given, which would 
postpone the execution, and all action on 
the judgment, for six months. And this is 
not a matter of defence, merely, but of aver- 
ment in the declaration. The law gave tlie 
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rigM to tiie defendant to replevy; and to 
taie this bond, and suspend all action on 
the execution, became as much the duty of 
the marshal as to make the money, if no 
bond was tendered. Suppose the execution, 
upon its face, commanded the marshal to- 
make the money or take the replevy bond, 
or to make tlie money, unless the replevy 
bond should be tendei'ed by the defendant, 
would an action lie against the mai-shal with- 
out averring, in the alternative, that he had 
neither made the money nor taken the bond? 
Either would satisfy the execution, and, con- 
sequently, to show a neglect of duty by the 
marshal, the one alternative, as weU as the 
other, must be negatived. The 14th section 
of the statute, being binding, is as much a 
part of the execution, as if its pro-^isious 
were incorpoi-ated in it And in this, as in 
every other action founded upon the non- 
feasance or misfeasance of a public officsi", 
the declaration- must show the right of the 
plaintiff, and the liability of the defendant. 

It is insisted that the second count is, also, 
substantially defective; that it is not suffi- 
ciently averred in it— First: that the original 
judgment remains unsatisfied; second: ihat 
the replevy bond has not been paid; third; 
that the sureties in the bond are insufficient; 
fom*th: nor that the marshal had notice of 
the insufficiency or insolvency of the secm-ity. 

There is no ground for the first and second 
objections, above stated. The second count, 
after alleging the material facts in the case, 
avers that, by reason of which said premises, 
tlie said Samuel Bispham has been, and is, 
wholly deprived of the benefit of the said last 
mentioned writ and of his said judgment, and 
of the power and means of collecting the 
money due thereon, &c. This negatives any 
presumption of payment, either of the origi- 
nal judgment, or the replevy bond. In fact, 
the demand is the same on both, and the pay- 
ment of either would satisfy the plaintiff. 
The averment would be untrue, if the plain- 
tifC had received the amount of the replevy 
bond, for that would be a payment of the 
judgment. 

Xor does there seem to be any gi-o.und for the 
third objection to the averment, of the insuffi- 
ciency of the sureties:. The averment is in 
the words of the statute, that the said James 
T. Pollock and -James Muriy, at the time of 
signing the bond, were not, nor have they 
since been, nor are they now, sufficient fi-ee- 
hold securities, &c.; that they were, and ever 
since have been, wholly insolvent It is not 
perceived how the averment, in this respect, 
could have been more full than it is. Was it 
necessary, as insisted in the fom-th objection, 
for the plaintiff to aver that the marshal had 
notice of the insufficiency of the securities? 
Under this head, it is contended that the mar- 
shal was not bound to wan*ant the sufficiency 
of the sureties in the bond; that, if he acted 
in good faith in receiving those who were ap- 
parently sufficient, having no knowledge to 
the contrary, he is excused. To sustain this 



position, the decision in the case of Hindle v. 
Blades, 5 Taunt. 225, is cited. That was an 
action against the sheriff for taking irrespon- 
sible sm'eties on a replevin. The statute of 
2 Geo. II. c. 19, § 23, required the sheriff to 
take two responsible persons. And, it was 
contended, that it was incumbent on the sher- 
iff to select sufficient sureties. The case of 
Saunders v. Darling, Bull. N. P. 60, where 
the court say, in such action against the sher- 
iff, some evidence must be giren by the plain- 
tiff of the insufficiency of the pledges or 
sm'eties; but very slight evidence is sufficient 
to throw the proof upon the sheriff; for the 
sureties are known to him, and he is to take 
care they are sufficient Mansfield, 0. J., said: 
"I can not think the statute meant to throw 
on the sheriff this onus. Suppose the sheriff 
had taken an eminent banker, as surety, a 
week before his bankruptcy, when no one in 
the world had the slightest reason to sus- 
pect his circumstances. According to the same 
doctrine, the sheriff would have been liable 
for taking him as surety." And Mr. Justice 
Dallas said: "The question is, whether the 
sheriff, who is bound to take two responsible 
sm'eties, has not done so? He makes proper 
inquires, and finds that these are considered 
as responsible persons. Is not this sufficient? 
It can not be that the sheriff should be bouud 
to know that which nobody else knows; and, 
if the rest of the world trust the sui-ety, it is a 
sufficient justification to the sheriff." In the 
case of Scott v. Waithman, 3 Starkie, 16S, 
Chief Justice Abbott said: "The principal 
.question is, as to the responsibility of Maber- 
ly. He assented to the law, as stated, that 
the sheriff was justified in taking a person^ 
as surety, who appeared to the world to be a 
pei:son'of responsibility; but that, if he actu- 
ally knew that the party was not responsible; 
or if, having the means in his power of in- 
forming himself upon the subject, he neglect- 
ed to use them, then, notwithstanding appear- 
ances, he took the consequences upon himself ^ 
and was responsible in the event of ' the insuffi- 
ciency of the siurety." It would seem from the 
above cases that, under the British statute, if 
the sheriff uses the means in his power to as- 
certain the sufficiency of the sm-eties, (and 
they are so generally esteemed,) he is not re- 
sponsible for then* performance. And this, 
perhaps, is the correct rule on the subject. 
But, if the sheriff have a knowledge of any 
facts which should create suspicion of their 
sufficiency; or, if he neglect to make the 
necessary inquiries, he wiU be held liable. 

The Indiana statute is, in one respect, ma- 
terially different from the British statute. 
By the former, the marshal is required to- 
take one or more sufficient freehold secm'ities. 
The sm'Oty, then, must be a freeholder; and,. 
if the marshal take a man who is not a free- 
holder, and he shall become insolvent, the 
marshal wiU not be exonerated, however suf- 
ficient the surety might have been held at 
the time. 

As land titles are required to be recorded^ 
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it is in the po-n'er of the mai-shal generally, 
if not UQiversally, by examining the proper 
record, to ascertain who ai'e freeholders, and 
■svhat liens exist on the real property of the 
persons ofEered as sureties. Indeed, it would 
seem that, by such an examination, it is al- 
ways in the power of the marshal to take suf- 
ficient sureties. The bond, itself, operates as 
-a judgment, and, of com'se, ci*eates a lien on 
the real estate of the sm-eties. To require 
this examination, would not require from the 
marshal greater diligence than the rule laid 
down by Chief Justice Abbott. But, how- 
ever this may be, it is very clear that it was 
not necessary for the plaintiff to aver, in his 
declaration, that the marshal had notice of 
the insufficiency of the sm-eties, as contended. 

As the second count in the declaration is 
held to be good, the demm'rer must be over- 
ruled. 

On motion, leave given defendants to plead. 

[For the trial, verdict, and judsment in this 
case, see Case Ko, 1,444.] 



Case M"o. 1,444. 

BISPHAJI V- TAYLOR et al. 

[2 IMcLean, 408.] ^ 

Circuit Court, D. Indiana. May Term, 1841. 

United [States Marshals — Insufficient Bail- 
Action AGAINST— Mitigation of Damages— In- 
solvency OP Debtok— Supersedeas. 

1. Where a marshal takes insufiicient appear- 
ance hail, he is only responsible for the actual 
injury sustained by the p'.aintiff in the execution. 

[See Pierce v. Strickland, Case No. 11,147.] 

2. In such a case the insolveucv of the de- 
fendant may be shown in mitigation of damages. 

3. But the rule is different where securities 
are taken under the replevin law of Indiana. 

4. The act requires "sufficient freehold se- 
curities," and the bond operates as a judgment, 
and suspends the original judgment. 

5. Under this act the. marshal is liable, unless 
lie takes fi'eehold securities, whose unincum- 
bered lands, at the time, at a fair estimate, 
are equal in value to the amount of the judg- 
ment. 

G. The officer has the means of ascertaining 
the sufficiency of the sureties, and he is bound 
to use them. 

[At law. Action by Samuel Bispham 
.against Taylor and others upon a bond exe- 
cuted by the defendant Taylor as marshal, 
and by the other defendants as his sureties. 
Judgment for plaintiff. 

[For decision oveniding a demmrer to the 
declaration, see Case No. 1,443.] 

Fletcher, Butler & Yandis, for plaintiff. 
Mr. Briee, for defendants. 

OPINION OF THE COURT. This action 
is brought against Taylor and his svtreties, as 

^ [Reported by Hon. John McLean, Circuit 
-Justice.] 



marshal, for tailing insufficient bail under the 
act of Indiana, "to subject real and per- 
sonal estate to execution." The defence set 
up is that the defendant, in the execution un- 
der which bail was taken, was insolvent, and 
that, consequently, the plaintiff was not in- 
jured. 

The 14th section of the above act provides, 
"that when execution of any kind may issue 
upon any judgment upon which no stay of 
execution may have been taken, under the 
13tli section of the same act, the officer issu- 
ing the same shall indorse thereon that the 
same is repleviable, and, also, the date of 
the rendition of such judgment; and the per- 
son against whom such execution may have 
been issued may replevy the same, &c., by 
tendering to the officer having such execution 
in his hands, a bond with one or more suffi- 
cient freehold securities, made payable to the 
execution plaintiff, in a penalty of at least 
double the amount demanded, by such execu- 
tion and conditioned for tlie paj'ment of the 
full amount demanded by such execution, 
together with the interest and costs accru- 
ing and to accrue, &c., which bond shall be 
retm-ned to the clerk to be recorded, &c., and 
such bond shall be taken as and have the 
force and effect of a judgment confessed in a 
court of record against the persons executing 
the same and against their estates, and exe- 
cution may issue thereon accordingly." This 
bo.:d suspended aU action on the original judg- 
ment for the time stated in the statute. In 
effect, the new judgment was substituted for 
the prior one. The insolvency of Pollock, the 
defendant in the execution, is admitted, and 
the question is raised whether this does not 
excuse the marshal, or mitigate the damages 
in the ease. The defendant's counsel insists 
that it does. That the plaintiff can only re- 
cover damages for the injm-y done by the 
misfeasance of the officer; and that the de- 
fendant being insolvent no injiu'y was suf- 
fered by the plaintiff. 

It is a well settled principle, that where an 
action is brought for an injury done, whether 
in the discharge of official duty or otherwise, 
the damages are measm-ed, generally, by the 
extent of that injm-y. As, for instance, if 
a sheriff or mai-shal levy upon property and 
through negligence suffers the property to 
be destroyed, or to be taken back by the de- 
fendant, the officer is only liable for the value 
of the property. And insufficient appearance 
bail, taken on mesne pi-oeess, will only sub- 
ject the officer to nominal damages, if he 
shall prove that the defendant in the process 
was, at the time, insolvent. The object of 
such bail being to coerce the appearance of 
the defendant, and subject his person and 
property to the judgment of the court, the 
inquiry is what damage has the plaintiff sus- 
tained by the nonappearance of the defend- 
ant. 3 Starkie, Ev. 1341, note; 11 Mass. 89, 
207; 10 Mass. 470; 2 Bac. Abr. 2G3. But the 
ease under consideration is wholly different. 
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The replevin bond operates as a judgment, 
and is, in fact, a substitute for tlie judgment 
on wliidi tlie execution was issued. If it 
does not nullify it suspends such judgment. 
And the statute, to produce this effect, very 
properly requires "one or more sufficient free- 
hold secm-ities." Of their sufficiency the offi- 
cer, serving the execution, is bound to judge. 
And if he be culpably negligent he is justly 
responsible. i 

The replevin bond is for the payment of the j 
judgment It is in fact and in law a judg- | 
ment under the statute; consequently it is 
subject to no collateral condition. The offi- 
cer, by using ordinary diligence, may always 
ascertain tlie sufficiency of the secm-ity. Be- 
fore he takes the bond he may require the 
most satisfactory evidence on this subject. 
He may demand the certificate of the re- 
corder of deeds, showing the extent of the real 
estate of the sureties, and, also, whether there 
be any liens upon it Similar evidence may 
be required from the clerks of com-ts as to 
any judgment liens. And this he may re- 
quire the defendant in the execution, to pro- 
cure without any labor or expense on his 
part. The value of the estate may be esti- 
mated by judicious and disinterested men in 
tlio neighborhood. If this precaution be 
taken, which may be reasonably required, 
and by a great and unexpected fall in the 
value of property it may be insufficient, the 
officer would not be liable. If the property 
of the sureties was sufficient to answer the 
requisitions of the statute, at the time the 
bond is talien, no subsequent change can at- 
tach liability to the officer. 1 Johns. 215; 
7 Johns. 189; 2 Term R. 132; 2 Greenl. 46. 

The real estate of the sureties was embar- 
rassed by judgment and mortgage liens; and 
they owed other debts. Evidence has been 
heard as to the amoimt of their personal 
property, not as constituting any part of the 
sufficiency contemplated by the statute, but 
to show that they had the means of dis- 
charging, to some extent, the demands 
against them. But the marshal was bound 
not only to see tliat the sm'eties were free- 
holders, but freeholdei-s of unincumbered real 
estate, at least sufficient, at a fair valuation, 
at the time the bond was executed, to pay the 
judgment for which they were boimd. And 
if the jiu'y shall find, from the evidence, that 
the lands held by the sureties, at a fair esti- 
mate, the time they became bound, after de- 
ducting all liens upon them, were of less 
value than the amount of the judgment they 
wiU find for the plaintifE such diffei'ence in 
damages. And if they shall find that the 
liens were equal to tJie full value of the 
lands, then they will find for the plaintiff the 
full amotmt of the judgment with interest 

The jury found for the plaintiff a part of 
the amoimt of the judgment A motion was 
made for a new trial, which was continued 
xmder advisement and afterwards overruled. 



Case KTo. 1,445. 

BISSELL V. BtTGBEB. 

[8 Cent Law J. 272;^ 7 Reporter, 550.] 

Circuit Court D. Indiana. March Term, 
1879. 
Mortgages— AssoMPXios of Mortgage by Gkax- 
TEE — Foreclosure — Decree for Deficiesoy — 
Liability op Graktee to Creditor op Gran- 
tor. 

[1. The promise of a grantee of land to his 
grantor, to pay a mortgage thereon, inures to 
the benefit of the mortgagee, who, in proceed- 
ings to foreclose, is entitled to a decree against 
such grantee for any deficiency after sale of 
the mortgaged premises.] 
[See Hayden v. Drury, 3 Fed. 782; Twichell 
V. Mears, Case No. 14,286.] 

[2. The bringing of the suit is a sufficient ac- 
ceptance of the grantee's promise by the mort- 
gagee.] 
[See New York Life Insurance Co. v. Aitkin, 
26 N. E. 732, 125 N. Y. 660; Hayden v. 
Rnow, 14 Fed. 70; Baer v. Kuewitz, 39 
ill. App. 470; Lowe v. Hamilton, 31 N. 
E. 1117, 132 Ind. 406; Rouse v. Bartholo- 
mew, 32 Pac. loss.] 

In equity. 

Harrison, Hines & Miller, for complainant. 

A. B. Young, for defendant 

GBESHAM, District Judge. After execut- 
ing the notes and mortgage described in the 
bill, Bugbee conveyed the premises to Rust; 
Rust conveyed to Kellogg, and Kellogg to 
Price, each successive pm'chaser assuming 
the payment of the mortgage-debt by stipu- 
lation contained in the deed accepted from 
his gi-antor. Price erased from KeUogg'a 
deed to him, before it was recorded, the stipu- 
lation to pay the complainant's debt Prayer 
forforeclosm'e and a decree against Price for 
payment of any deficiency after sale of the 
mortgaged premises. Price demurs to the bill 
for want of equity. 

For a consideration moving from KeUogg 
to Price, the latter agi'eed to pay the com- 
plainant's debt This agreement in equity 
inured to the complainant's benefit, and be- 
ing in a com-t of equity. Price is hable di- 
rectly to the complainant Kellogg is the 
surety of Price, and might have filed a bill 
against him and the complainant to compel 
Price to pay the debt directly to the com- 
plainant, or so much of it as might be left 
after exhausting the mortgaged premises. 
Price owes the money, and common sense 
and common honesty require that he should 
pay it directly to the ci'editor. The parties 
ai'e aU before the com-t, and instead of send- 
ing the money from Price around the circuit 
to the creditor, he will be required to pay it 
directly to the person ultimately entitled to 
receive it. It is now well settled that where 
tlie purchaser of land promises the grantor to 
pay off a specified mortgage or other incum- 
brance on the land, this obligation inm'es for 
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the benefit of the mortgagee or incumbrancer 
AVho may in equity compel such purchaser to 
respond directly to him. Story, Eq. Jur. 
<llth Ed.) § 1016d; Miller v. Billingsley, 41 
Ind. 480; Marsh v. Pike, 10 Paige, 595; 
Crawford v. Edwards, 33 :Mich. 354; Bishop 
V. Douglass. 25 Wis. GOO; Bo wen v. Km-tz, 
37 Iowa, 239; Crowell t. Currier, 27 N. J. 
Eq. 1.j2; Klapworth v. Dressier, 2 Beas. [13 
N. J. Eq.] 62. The case of Second Nat. Bank 
T. Grand Lodge [98 U. S. 123] is cited in sup- 
port of the demm-rei'. That was an action at 
law, and the supreme court held that where 
a debt already exists from one person to an- 
other, a promise by a third person to pay 
such debt, being primarily for the benefit of 
the original debtor, and to relieve him fi"om 
liability for it, there being no novation, he 
lias a right of action against the promisor for 
his own indemnity, and if the original ci-ed- 
itor can also sue, the promisor would be lia- 
ble to two separate actions, and therefore 
the rule is that the original creditor cannot 
sue. In actions at law on contracts, the rule 
is that where there is no privity or novation, 
the action cannot be maintained, and that, I 
think, is as far as the supreme court intend- 
ed to go in this case. In equitj', the creditor 
is entitled to the benefit of all obligations for 
the payment of his debt, whether they be di- 
rect or collateral. 

It is ftirther urged that the complainant 
had no right of action ag-ainst Price when the 
suit was commenced, because he had not no- 
tified Price of his acceptance of the promise 
to pay the debt. Price's agreement with Kel- 
logg to pay the debt was not rescinded; it 
remained in full force for the complainant's 
benefit; it was to the complainant's interest 
to accept it; there was no reason why he 
shotdd not accept it, and I think the bringing 
of the suit was a sufficient acceptance. It is 
hardly necessary to say that Price's mutila- 
tion of the deed by erasing the promise to 
pay the mortgage debt, without the knowl- 
edge or consent of Kellogg, left his obliga- 
tion unimpaired. 

Demurrer overruled. 
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Case 'No. 1,446. 

BISSELL V. FAHMERS' & MECHANICS' 
BANK OP JIICHIGAN. 

[5 McLean, 495.] ^ 

Circuit Court, D. ^Michigan. June Term, 1853. 

Speoifjo PEUFOit^rASCE — Statute op Fuauds — 
TViT.NESS— Co^^PETE^^OY — Interest. 

1. The brother of the complainant owed the 
defendant a debt exceeding five thousand dol- 
lars, for which lie had given a mortgage on 
certain lands in Ohio, and a lien on twenty-two 
sh;ires of railroad stock in the Erie and Kala- 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



raazoo road. The bank proposed to its debtor, 
Edward Bissell, that he should substitute mort- 
gages on property in the state of Michigan for 
the Ohio mortgages. The debtor proposed to 
give the bank a mortgage on a farm in Lenawee 
county, which was owned by his brother, the 
complainant, but the title was held in trust by 
Edward. The bank acceded to the proposition, 
and a mortgage was executed by the complain- 
ant and his brother. And it was afterwards 
agreed that so soon as a claim, under an at- 
tachment, should be removed from the Lena- 
wee farm, a deed should be executed for it to 
the bank, and the bank should transfer to the 
complainant the Ohio mortgages, and transfer 
the railroad stock. The substance of this agree- 
ment was drawn up in writing, and was left, 
with other papers, in the hands of ilr. Walker, 
to be delivered to the respective parties, on 
the embarrassment on the title being remove<l, 
A motion was made to set aside the attach- 
ment, which failed. On this, Mr. Walker dc^ 
livered up the papers. The bank afterwards ap- 
plied to be put in possession of the farm, to 
defend the suit against the attachment claim. 
On which defense the claim was held void. 
The bank remains in possession, receiving rents 
and profit. The complainant filed his bill for a 
spoeific performance. The court decreed a spe- 
cific pei'formance — requiring complainant to pay 
costs on attachment and ejectment. 

2. Also that the statute of frauds does not ai>- 
ply. 

3. That Edward Bissell was a competent wit- 
ness, (Sec. 

[See Harrison v. Evans, Case No. 6,135; 
Scott V. The Plymouth, Id. 12,544; Stump 
V. Roberts, Id. 13,561.] 

[In equit5^ Bill for specific performance 
by Leverett Bissell against the Farmers' & 
Mechanics' Bank of Michigan. Decree for 
complainant] 

Mr.' Campbell, for complainant. 
Barstow & Loekwood, for defendant 

OPINION OF THE COURT. This is a 
bill for a specific performance. In May, 1838, 
Edw'ard Bissell, a brother of tlie complain- 
ant, being indebted to defendant in the sum 
of ?5,634 21, gave a mortgage on certain 
property in Toledo, and a pledge of stock in 
the Erie and Kalamazoo Raik-oad Company. 
In December of the same j'ear, the defend- 
ants being anxious to have Michigan secm-i- 
ties, as they represented, rather than the 
securities on Ohio property, proposed to Ed- 
ward Bissell to give them secxn-ity on a farm 
in Lenawee county, Michigan, which was 
held in his name, but which belonged to com- 
plainant, and was held in trust for him by 
Edward. That Edward Bissell informed the 
agents of the bank, John A. Wells, the cash- 
ier, and Henry N. Walker, that the title to 
the above land was as stated, but that he 
thought his brother would agree to let him 
mortgage it for the debt due the defendant, 
if defendant would assign to him the other 
securities, the Ohio mortgage and stock, in 
exchange. The bill fm-ther states that de- 
fendants, by their agent, agreed to the propo- 
sition, as soon as it could be ascertained that 
a valid title could be made for the farm, 
on which an attachment against Edward Bis- 
sell bad been laid, the validity- of which was 
in dispute, and, accordingly, a mortgage 
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■vvas made and delivered to defendant And 
it is stated that defendant fin-tlier agreed, 
tliat if tile attachment proceedings could be 
set aside or declared void, they would re- 
ceive the fee of the Lenawee farm, and 
transfer the securities above stated. That 
in pmrsuance of this agreement a deed in 
itee was made, afterward, in due form, for 
the farm, and placed as an escrow, in the 
hands of Hemy N. Walker, to be delivered 
to defendant whenever the attachment pro- 
ceedings should be set aside or declai-ed 
^oid. At the same time, with the deposit of 
this deed, the defendant executed an agi-ee- 
ment in writing, and put it in Mr. Walker's 
liands, agreeing to transfer the secui*ities 
named to complainant, in case the title to 
the Lenawee farm should prove good, and 
deposited as an escrow, at the same time, 
the necessary transfers and papers to be de- 
livered to complainant in that event. After 
this motion was made to set aside the at- 
tachment proceedings in the name of Edward 
Bissell, the defendant, which failed; and 
immediately afterward the defendant applied 
to Mr. Walker for a retm*n of the papers, 
-and he, supposing that the matter would not 
be further litigated, delivered them up to the 
banlc, and the deed he desti'oyed or returned 
to Edward Bissell. Subsequently, and by 
iidvice of counsel, defendant determined to 
make another effort to try the vahdity of the 
attachment, and applied to complainant to 
Tie put in possession of the farm, and the pos- 
session Avas given to the bank. An action of 
ejectment was brought against it on the title 
obtained under the attachment and the case, 
Tjy writ of error, was carried to the supreme 
comt of the state, and that com-t held the 
-attachment proceedings were void, by which 
the title made to the defendant was valid. 
After this procedure the complainant alleges 
that he repeatedly offered to make to the de- 
fendant a full and perfect title to the Lena- 
Avee farm, and requested from the bank a 
transfer of the Ohio mortgage and the rail- 
Toad stock, and in all things to carry out the 
agreement on his part; but the defendant 
refused, although it retained possession of 
the farm, and for several years has enjoyed 
the rent and profit And a specific execution 
■of the contract is prayed. 

The defendant denies that the complainant 
liad any interest in the Lenawee farm, and 
-alleges that the claim was set up to save the 
property from Edward Bissell's creditors. 
The giving of the mortgage is admitted by 
Edward, but he denies the conditions— the at- 
tachment is admitted, &c. Defendant nei- 
ther denies nor admits the placing of the 
deed for the farm as an escrow, but denies 
the placing of the agreement in the hands 
•of H. N. Walker, to transfer the Ohio and 
Taih'oad security. Denies the application, as 
charged, for the papers, admits the posses- 
sion, the action of ejectment and the deci- 
sion of the com't as stated in the bill. An- 
.swer admits that Edward Bissell stated the 



nature of the title to the farm, that defend- 
ant has refused, as charged, admits rents, 
&c. Defendant states that being dissatisfied 
with the Ohio secm-ities and railroad stock, 
it caused Edward Bissell to be arrested in 
New York, and that the mortgage on the 
Lenawee farm was given in consideration of 
a discontinuance of the suit and the release 
of Bissell from arrest That defendant has 
paid taxes on the Ohio lands, and counsel 
fees on the ejectment suit. That the Lena- 
wee farm has depreciated, and is not fuH 
security for the money and interest due. 

As the decision of the case tm-ns upon the 
testimony, about which the counsel differ, 
it is necessary to give a condensed state- 
ment of it: Edward BisseU says, about the 
9th of December, 1836, he was requested 
b3' the cashier of the Farmers' and Mechan- 
ics' Bank to furnish securities for the pay- 
ment of the above debt, situated in the state 
of Michigan. The cashier expressed dis- 
satisfaction with the secm-ity given on prop- 
erty in the state of. Ohio, and preferred 
pioperty in Michigan. The witness informed 
the cashier that there was a farm in Lena- 
wee county, state of Michigan, to which the 
witness held the title as trustee to his broth- 
er, Leverett Bissell, the complainant That 
he presumed his brother would consent, that 
said farm should be pledged to the bank, on 
condition tliat it would transfer to him the 
securities which it then held for the payment 
of the debt. A negotiation was finally con- 
cluded between the witness and the cashier 
on that basis, or upon the xmderstanding, 
that when the bank should recover an un- 
embarrassed title to the' Lenawee coimty 
farm, it should receive the same in full pay- 
ment of the debt, and transfer to his brother 
Loverett the mortgages on the city lots and 
tracts of land in Ohio, and the stock in the 
Erie and Kalamazoo Kailroad. This under- 
standing was reduced to a written agi-ee- 
ment, and signed by the cashier, and de- 
posited with Sir.. Walker, the attorney for 
the bank, as an escrow. In pursuance of 
said imderstanding, subsequently a deed was 
executed by the witness and his brother, 
Leverett Bissell, and his wife, for the land 
in Lenawee county, to the bank, and was 
deposited with jMt. Walker. An assignment 
was also executed by the bank of the mort- 
gage and raih'oad stock above stated, which 
was also deposited with Mr. Walker as an 
escrow. The consummation of the contract 
was postponed untU the validitj"- of a claim 
under an attachment, which had been laid 
on the property, could be ascertained. The 
witness had no interest in the Lenawee 
farm, but held it simply in trust for his 
brother. The witness executed a mortgage 
on *the same to the banlt. On cross-exam- 
ination, the witness corrected his memory 
as to the time the "written agreement was 
entered into, which was sometime after the 
parol agreement. Mi*. Walker states that 
sometime after the execution of the Lenawee 
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mortgage, ana before the complainant liad 
recognizea the validity of said mortgage, a 
negotiation was entered into between the 
complainant and defendant to the effect 
that, if the attachment which had been laid 
upon the farm could be set aside, so as to 
make the title to the said land good, then 
the defendant would, upon the complain- 
ant's releasing all equity of redemption in 
said land, transfer to him the mortgage or 
mortgages on the lots in Toledo, and the 
lands near that place, and assign and trans- 
fer the railroad stock taken of said Edward 
Bissell. This agi-eemont was reduced to 
writing, and signed by the bank and the 
complainant. The complainant executed a 
deed with Edward Bissell, in whom was the 
fee of said land in Lenawee county, con- 
veying the same to the bank. Assignments 
were prepared in due form, which either 
were or were to be executed by the bank, as 
soon as the validity of the attachment could 
be decided. All these papers were placed 
in the hands of the witness as esci'ows, to 
be delivered to the proper parties on the 
conditions stated. Witness thinks the writ- 
ten agi-eement was executed some eighteen 
months or two years after the original agree- 
ment. Mr. Wells, the cashier, states that 
it was agreed tliat Edward Bissell should, at 
his own expense, remove the attachment 
and perfect the title to the farm, upon doing 
which the bank agreed to assign the mort- 
gages upon the lands in Ohio to Leverett 
Bissell, the complainant. This agreement 
was one or t\\'o years after the mortgage on 
the Lenawee farm was executed. The wit- 
ness says that about the month of March, 
1S42, assignments of the Toledo mortgage 
and of the twenty-tn-o shares of railroad 
stock were prepared in form, but not ex- 
ecuted, and also a memorandum or stipula- 
tion setting forth the agreement as before 
recited, as near as witness can recollect— the 
latter, the witness thinks, was executed, 
and his impression is that all these papers 
were left in the hands of Henry N. WaUver, 
the attorney of the bank, for the purpose 
of being sun-endered to the complainant, up- 
on the title of the Lenawee fai-m being freed 
from all embarrassment. The attachment, 
it is proved, was the only embarrassment in 
tlxe title. When the motion to set aside the 
attachment failed, Mr. Walker gave up the 
papers, supposing that no fm-tlier efforts 
would be made. But, afterwards, on appli- 
cation, the bank was put in possession of the 
premises, and in the supreme court, the title 
under the attachment was held to be void. 
The facts in the bill are srtbstantially proved 
by the evidence. In his cross-examination, 
Edward Bissell corrected his memory, as to 
tlie time the papers were prepai-ed and 
placed in the hands of Henry N. Wallcer, as 
escrows. This was merely a matter of time, 
and does not, in the least, affect the credi- 
bility of the witness. All the witnesses 
agi-ee that the bank was desirous of exchan- 



ging its Ohio securities for a lien upon real 
property in Michigan. And it was agreed 
that a mortgage should be taken on the 
Lenawee farm, in Michigan, and that so- 
soon as the title to it was cleared of all em- 
barrassment, the arrangement should be per- 
fected, by a deed for the farm, and a ti-ans- 
fer of the Ohio securities and the railroad 
stocks to the complainant. 

There is no force in the objection, that the- 
Lenawee farm was not identified. For 
aught that appears, the name might have 
been a sufficient identification. But it was 
the farm on which an attachment had been 
laid, as the property of Edward Bissell; 
and, in addition to this, the banlc was put 
in possession of the farm, on its own appli- 
cation, and has remained in possession ever 
since, enjoying the rents. 

Nor is there any dilficulty as to the elec- 
tion of Leverett Bissell, the complainant. 
The title to the Lenawee farm was held 
by his brother Edward, in ti-ust for him; 
he united in the mortgage, and in the deed 
that was placed in the hands of IMr. Walker^ 
as an escrow, and in addition to these acts, 
he has filed this bill, praying a specific exe- 
cution of the conti-act. 

The principal gi-ound assumed is, that the 
original contract was limited to a certain 
I time, within which the arrangement was to 
be completed, which has long since tran- 
spired, and that, consequently, the complain- 
ant is not entitled to a specific execution 
of the contract. In the first place, the evi- 
dence does not prove such a limitation, and 
if it did, the subsequent acts of the bank 
showed that it was waived. After the mo- 
tion failed to set asiue the attachment, at 
the instance of the bank, and by the advice 
of its counsel, it was put in possession of 
the farm, to try the validity of the title 
under the attachment. This, it is said, must 
have been under a new agreement, different 
from that set forth in the bill. This is a 
mere supposition against the natm-e and ex- 
tent of the agi'eement proved. The agree- 
ment was, that the deed should be delivered, 
and the transfer, as soon as the title to the 
farm should be clear of dispute. And, it 
is admitted, there was no objection to the 
title, except the claim under the attachment. 
Now the agi-eement to have the title made 
clear, not only embraced the motion to set 
aside the attachment, but also the other 
steps taken by the bank in entering into 
the possession, and defending the title 
against that founded upon the attachment. 
This com-se was successful, and it was clear- 
ly within the agi-eement as proved. Why 
then should a supposition be raised, that 
this proceeding was under a different con- 
tract from that proved? 

But the statute of frauds is interposed, 
to defeat the complainant's bill, on the 
ground tliat the agreement was not in 
writing. The substance of the agreement 
was in writing, as proved by the cashier 
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of the bank. The Ixansfers of the Ohio 
mortgages, and of the raUroad stock, by 
the bank, were prepared and placed in the 
hands of Mr. Walker, but were not executed, 
as the cashier of the bank states; but he 
says a "memorandum, or stipulation, setting 
forlh the agreement with Bissell, as before 
recited, as near . as witness can recollect, 
was executed." 

Now it must be observed that the com- 
plainant consented to relinquish the Lenawee 
farm, provided the mortgage on the Ohio 
real property and the twenty shares of rail- 
road stock should be transferred to him. 
The bank has the advantage of this ex- 
change, is in possession of the farm, enjoy- 
ing the rents and profits, and it would 
seem that, having realized the contemplated 
advantage of an exchange of the securities 
first talcen, by a sm-render of the right of 
the complainant to the Iienawee farm, it 
would be ineq\iitable to withhold from him 
the consideration on which he sanctioned 
the exchange. The agreement in writing was 
delivered up by Sir. Walker, to the bank, 
on the failm*e of the motion to set aside 
the attachment. The banli, or its agent, 
is presumed to have possession of this paper. 
The agreement, as proved, being substan- 
tially in writing, the statute of frauds can 
have no application to the case, and the 
objection is limited to the parol proof of 
an agreement in writing. 

Parol proof was properly heard of the 
agreement to explain the first mortgage and 
show the natm-e of that transaction. And 
in regard to the parol proof of the contents 
of the written agreement, without calling on 
the defendailt to produce it, is an objection 
to the competency of evidence. And here it 
may be proper to remark, that the objection, 
on the ax'gument of the case, is made too 
late. The defense was, that there was no 
written agi'eement, and when the evidence 
overcame this objection, by proving the eon- 
ti-act in writing, it is objected that before 
this can be done, there should have been a 
notice to produce the writing served on the 
bank. This objection should have been 
made when the parol evidence was ofiiered. 
No such objection appears to have been 
made at that time, but' it is urged on the 
heai'ing, when the complainant has no 
means of removing the objection by a con- 
tinuance of the cause, or giving notice to 
produce the paper. It would be a sm-prise 
on the party to withhold the objection when 
the pai'ol testimony was offered, and m-ge 
it on the hearing. We suppose that on this 
ground alone the objection must be over- 
ruled. 

But' there ai*e other reasons. The delivery 
of the written agi'eement to the bank, by its 
agent, IVIr. Walker, was prematm-e, as is 
shown by the fm-ther and successful opposi- 
tion of the bank to the attachment title. 
This, as has been shown, was within the 
agreement, and the removal of the title un- 
Sfed.cas. — 30 



der the attachment was the condition on 
which the papers in the hands of Walker 
were to be delivered, fully executed. The 
papers, therefore, sm-rendered by Mr. Walker, 
to the bank, through mistake, have been 
wrongfully withheld by the bank. Under 
such circumstances it may well be doubted 
whether, if the objection to the parol proof 
had been made when it was offered, it could 
have been sustained. The written agree- 
ment being in possession of the bank or its- 
agents, the contents must be presumed .to be 
known to it, and, consequently, the parol 
(proof can cause no sm-prise. "The rule 
which requires that a party shall have previ- 
ous notice to produce a written instrument in 
his possession, before the contents can be 
proved as evidence in the cause, has been 
made with good reason; in order that the 
party may not be taken by sm*prise, &c. 
But this reason "^vUl not apply to cases where, 
from the nature of the proceedings, the de- 
fendant has notice that the complainant 
means to chai'ge him with the possession of 
the instrument." 4 Phil. Ev. 441. As 
against the statute of frauds the defendant 
could not but know the written agreement' 
proved would be relied on. In this view, this 
agreement must be considered as the foimda- 
tion of the action. But this agreement has 
been substantially executed. A vahd mort- 
gage has been executed to the bank on the 
Lenawee farm to secm'e the debt due to it by 
Edward Bissell, and for some years the bank 
has been in possession of the farm, enjoying 
its rents and profits. Here is a writing 
which explains the nature of the transaction. 
This security was received on the applica- 
tion of the bank, on the condition that the 
relinquishment of the Ohio lands and the 
raih'oad stock should be made to the com- 
plainant by the bank. This was the con- 
sideration on which the complainant relin- 
quished to the bank the Lenawee farm. For 
aU the purposes of the debt, the bank has 
received the farm, and shall it take refuge 
under the statute of frauds, and refuse to pay 
the consideration? This would make an ap- 
pheation of the statute, in violation of its 
language and intention. It would, in fact, 
protect fraud. Can an individual pm-chase a 
farm, and secm-e the right to it, and then re- 
fuse to pay for it, because the conti-aet is not 
in wi-iting? The contract is executed. The 
consideration may be proved by pai-ol. The 
assignment Of the secm-ities, in this case, is 
no more than the indorsement of the notes 
for the mortgaged money, which caiTies with 
it the mortgage as an incident, and the 
ti'ansfer of the stock is personal property. 
In no point of view can the statute of frauds 
avail the bank, as set up in defense. 

The objection to Edward Bissell as an in- 
competent witness is the only point now to 
be considered. And it may be remarked 
that, however this may be decided, it can not 
affect the decision of the case. The material 
facts are sufficiently established by the testl- 
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mony of the cashier of the bank and Mr. 
"Walker. Edward Bissell owes the bank, and 
If the Lenawee farm shall be received by the 
bank he will owe his brother. In this view 
he has no interest that would go to his com- 
petency. It is only a question whether he 
shall owe the one party or the other. If the 
Ohio securities should be retained by the 
bank, and also the railroad stock, to satisfy 
any balance on the bank debt, after tlie sale 
of the Lenawee farm, his debt to his brother 
would be increased, as the property named 
would not be applied in discharge of it. In 
tins view, the decree in this case "would in- 
crease or lessen the debt of tlie witness to 
Ihe complainant. But at the same time it 
would lessen or increase in the same propor- 
tion, his balance due the bank. In this re- 
spect tliere would be no preponderance of in- 
terest in the witness. Upon the whole, hij^ 
testimony will not be excluded. 

The equity of the complainant is sustained 
by the evidence, and he is entitled to a de- 
cree. It is therefore ordered and decreed, 
that the plaintiff shall execute a good and 
sufficient deed of general warranty to the 
bank for the Lenawee farm, in payment of 
the debt secm-ed by the mortgage dated 25th 
December, 1830; and that defendant pay the 
costs of this suit. It is further decreed that 
the defendant shall assign the mortgage on 
the Ohio property, dated 18th May, 1838, and 
the note secm-ed thereby shall be delivered up 
to the plaintiff; also, tliat the twenty-two 
shares of stock in the Erie and Kalamazoo 
Eailroad shall be transferred by the defend- 
ant to the plaintiff. It is fm'ther ordered and 
decreed, that the complainant shall pay to 
the defendant, the amount of counsel fees 
and other costs in resisting the attachment 
and defending the action of ejectment, men- 
tioned in the bill of complaint. 
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XiiMiTATioN OF Actions — Mexican Grants — Lim- 
itation Act of 1863, Cam fohnia— What Pinal 

CONFIKMATION — JURISDICTION — GeNEKAI/ LaND 

Office — Survey Boga GkanT:— Jcrisdiction — 
Final Location — Estoppel bt Matter in Pais 
— Proceedings under Act 1S60 — Judicial — In 
Keji, "Who must Come in — Two Grants Lo- 
cated ON Same Land. 

1. Section 7, of the statute of limitations of 
■California, as amended in 1855, has no appli- 
cation to actions for the recovery of laud. Sec- 
tion 6 is the only one applicable to such actions. 
tSee U. S. T. The Science, Case No. 16,239.] 

^. Under the proviso to section 6, a party 
claiming title under a Slexican grant, can com- 
mence his action to recover the land at any time 
" within five years after the final confirmation 
of the grant. 

^ [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by pei-mission.] 

- [Aiiirmed by supreme court in 18 Wall. (85 
U. S.) 255.] 



3. The said proviso to section 6, refers to 
plaintiff's, not the defendant's, title. 

4. The provisions of section 6, of the statute 
of limitations of 1863, are, substantially, the 
same on this point as section G of the act of 
1855. 

[Cited in Palmer v. Low, Case No. 10,098.] 

5. The issuing of the patent is the final con- 
firmation within the meaning of the statute of 
1855, in all cases where the survey is not con- 
firmed by the district court, in pursuance of 
the act of congress of June 14, 1860 [12 Stat. 
34, § 5]; but, in those cases wherein the sur- 
vey is confii-med under the provisions of said 
act of congi-ess, the date of final confirmation 
is the date when the decree of the court ap- 
proving the location becomes final. 

[Cited in Le Hoy v. Carroll, Case No. 8,266; 
Southern Pac. R. Co. v. Dull, 22 Fed. 496.] 

6. These definitions of final confirmation were 
adopted in express terms in section 7 of the 
statute of limitations of 1863. 

7. The commissioner of the general land of- 
fice has jurisdiction to revise or set aside a 
survey of a Mexican grant, made by the United 
States surveyor-geueral for the state of Cali- 
fornia, under the act of congress of March 3, 
1851 [9 Stat. 032]. 

8. The survey of the Boga grant having been 
made and approved by the United States sur- 
veyor-general for California, and returned into 
the district court prior to June 14, ISOO, and the 
said survey being on that day pending in said 
court, for the purpose of contesting or reformiufr 
tlie same, it is one of the cases made subject lo 
the provisions of the act of congress of June 
14, 1860 [12 Stat. 33], relating to the subject, 
and the district court had jurisdiction to re- 
vise said location. 

9. But, conceding that the district court liad 
not jurisdiction, then the issuing of the patent 
is the final location, and the statute of limita- 
tions did not begin to run till the date of the- 
patent, October 5, 1865. In either case the ac- 
tion was commenced in time. 

[Cited in Hayner v. Stanly, 13 Fed. 226.] 

10. The government having finally located the 
Boga grant, so as to include the lands in ques- 
tion, against the protest of the claimant, Lar 
kin, the former selection by said Larkin of 
other lands, arid disclaimer as to these, do not 
now estop him or those in privity with him, 
from setting up the title derived under their 
patent, as against the claimants under the sub- 
sequent grant to Fernandez, located on the 
same land after said selection and disclaimer, 
and before the final location of the Boga grant. 

11. Proceedings to confirm sui-veys of Mexi- 
can grants by the United States district court 
under the act of congi-ess of June 14, 1860, 
are judicial in their nature; and the judgments 
therein are conclusive upon all parties thereto, 
and those who are required to make themselves 
parties. 

[Cited in Manning v. San Jacinto Tin Co., 9 
Fed. 730; Moi-a v. Nunez, 10 Fed. 634.] 

12. The proceedings under said act of June 
14, 1860, are in the nature of proceedings in 
rem, and all parties claiming any interest must 
intervene for the protection of such interest, or 
be concluded. 

[Cited in Southern Pac. R. Co. v. Dull, 22 
Fed. 496.] 

13. There were two Mexican grants of land 
within the same exterior boundaries, one for 
five leagues, made February 21, 1844, and the 
other for four leagues, made June 12, 1846. The 
former was presented to the board of land com- 
missioners for confirmation March 24, and the 
latter, March 19, 1852. The decree of con- 
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ilrmation became final in the former, February 
9, and in the latter, March 2, 1857. The loca- 
tion of the junior grant was mad.e by the sur- 
Teyor-general, and approved by the commission- 
er of the general land office, and became final 
by the issuing of the patent, October 14, 1857. 
The elder grant was located by the disti-ict 
court under the provisions of the act of con- 
gress of June 14, 1S60, and became final June 
:26, 1865, and the patent issued October 6, 
l8i35. The two patents overlapped to the ex- 
tent of one square league. Held: that the pat- 
entees under the elder grant, though it was the 
last finally located and patented, have the better 
title. 

[See note at end of case.] 

At law. This was an action [of ejectment] 
to recover a league of land. It was tried by 
the coiurt without a jvixy. The following is 
41 summary of the facts condensed from the 
findings filed by the court: The plaintife 
[George B. Bissell] claimed title imder a 
Mexican grant of five leagues of land, made 
to Charles William Flugge, which was duly 
presented to the board of land commission- 
-ers, finally confirmed and patented to Thom- 
as O. Larlcin. The land granted is called 
the Boga Kancho. The defendants [J, M. 
Henshaw and others] also claimed title un- 
-der a Mexican grant to Dionisio and Max- 
imo Fernandez, of four leagues of land, the 
same being commonly called the Fernandez 
grant This grant was also duly presented 
to the boaid of land commissioners, con- 
fii'med and patented. The patents overlap 
to the extent of one league— the north league 
■of the Boga grant, the land patented to Lar- 
lcin, being coincident with the south league 
■of the land patented to Fernandez and oth- 
•ers. 

Both of the original grants called for a spe- 
cific quantity of land within designated 
boimdaries, and both diseuos cover, in part, 
at least, the same general tract of land. The 
plaintiff's grant for five square leagues bears 
date February 21, 1844, and purports to have 
been approved by the departmental assem- 
"bly, June 13, 1845. The defendants' gi-ant 
for four leagues bears date June 12, 1846, 
and has no approval of the departmental as- 
sembly. The latter was presented to the 
board of land commissioners March 19, and 
the former Jlarch 24, 1852. Both giants 
were confirmed by the board of land commis- 
sioners on the same day, July 17, 1855. An 
appeal having been taken in the case of the 
Boga (plaintiff's) grant, it was dismissed, 
and the decree of the board confirming said 
grant became final, February 9, 1857. An 
appeal in the case of the Fernandez (defend- 
ants') grant having also been taken, the de- 
cree of confirmation was affirmed by the 
district court, March 2, 1857, which decree 
became final March 9, 1857. The survey of 
the Fernandez grant was approved by the 
TJnited States sm-veyor-goneral of California, 
May 29, 1857, which sin-vey having been ap- 
proved by the commissioner of the general 
land office, became final, and the patent of 
the United States duly .issued in accordance 



therewith, October 14, 1857. The survey of 
the Boga (plaintifE's) gi-ant having been aft- 
erward made and approved by the United 
States surveyor-general, March 26, 1858, said 
survey was set aside by the commissioner of 
the general land office as erroneous, and a 
new sm'vey ordered. 

A second survey having been made and ap- 
proved by the United States surveyor-gen- 
eral, October 4, 1859, the United States con- 
tested said survey, and on application of 
the United States district attorney, made on 
the same day, the district court of the United 
States for the northern district of California, 
directed the said surveyor-general to retmTi 
said survey into said com*t, and said siurvey 
having been returned into court, in pursu- 
ance of said order, such proceedings were 
subsequently therein had, under the act of 
congress June 14, 1860, that a survey of said 
grant was approved by said district com't, 
January 15, 1863, which said survey became 
final by dismissal of the appeal, June 26, 
1865, and afterwards, a patent of the United 
States issued in accordance with said final 
survey, October 5, 1865. Thus it will be 
seen; that the plaintiff claims imder tlie 
elder grant; that the junior grant of defend- 
ants was first presented to the land commis- 
sion; that the decree of confirmation of 
the elder grant first became final, and that 
the survey of the jimior grant was first 
made, and first became final, and the patent 
in accordance therewith first issued, the de- 
fendants' giant being thereby first finally 
and definitely located and segregated. The 
plaintiff's grant had been twice located by 
the surveyor-general after confirmation, and, 
also, preliminarily, before confirmation, so 
as not to interfere with the final location of 
the defendants' grant, with all of which loca- 
tions the claimants thereunder were satis- 
fied; but said locations were changed, on 
the motion of the United States against their 
opposition, and finally located against the 
wishes and opposition of the claimants, so as 
to include tlie south league of the land al- 
ready covered by defendants' location and 
patent. Flugge, in his petition, asked for n 
tract of land "situate on the western side of 
Feather river, and sti'etchuig along the said 
river from 39 degrees 33 minutes 45 seconds 
north latitude, to 39 degrees 48 minutes 45 
seconds, and forming on this line a squai'e 
one league in breadth. It is called Boga, as 
it is rendered manifest by tlie annexed 
sketch." The diseiio. annexed to the peti- 
tion, which is an unusually accurate one of 
the territory embraced in it, lays down the 
line of latitude, as intended for the first par- 
allel mentioned, and the sm'roundmg coun- 
try, as it stands related to the pai-allel. The 
grant was made in accordance with the pe- 
tition, making the first named parallel, as 
located, the "first boundary." It tm-ned out 
that the line, as laid down on the diseiio, is 
not the true location of the parallel of lati- 
tude 39 degrees 33 minutes 45 seconds— the 
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true location of that parallel being several 
leagues to the northwai'd of the line, as lo- 
cated on the diseuo. There could be no diffi- 
culty in locating the grant, after ascertain- 
ing the southern boundary, for it w'as to 
sti'etch along the western side of Feather riv- 
er, five leagues in length, by one league in 
breadth. Larkin claimed, and the surveyor- 
general, who first located the Boga grant, 
supposed, that the ti'ue location of the par- 
allel, 39 degrees 33 minutes 4.? seconds, must 
be taken as the southern boundary, and the 
grant was first located in conformity with 
that view. 

This view, however, evidently located the 
gi'ant entirely beyond the limits indicated on 
the diseiio, and was erroneous. XJ. S. v. 
Sutter, 21 How. [62 U. S.] 176; Id., 2 
Wall. [69 U. S.] 585. But it was so fii-st 
located. The Fernandez grant had been al- 
ready located to the southward, and in part, 
at least within the diseuo of the Boga gi'ant. 
The commissioner of the general land office, 
and afterwards the district court, held that 
the parallel of latitude, as laid down on the 
diseiio of the Boga grant, with reference to 
other unmistakable natm'al objects must con- 
trol, rather than the true location of the par- 
allel as designated by the number of the 
degree. But before the decision, the Fernan- 
dez grant had been finally located and pat- 
ented, and the Boga grant was subsequently 
located by the decree of the district court, 
mostly to the southward of the Fernandez 
location, but overlapping it on its southern 
part to the extent of one league. The second 
survey of the Boga gi-ant, made under the 
instructions of the commissioner of the gen- 
eral land office, approved by the sm'veyor- 
general, October 4, 1859, and which was or- 
dered to be returned into the district com-t, 
was located entirely to the southward of the 
location of the Fernandez grant, and included 
none of the land covered by the latter, as 
finally located. The monition mentioned in 
the findings issued after the return of said 
survey into the disti'ict court, and default 
was entered against those failing to appear, 
before said survey was modified as finally 
approved. The claimants under the Fernan- 
dez gi-ant did not appear in answer to said 
monition in any of said proceedings in the 
district court. 

Wm. H. Patterson and Ohas. H. Sawyer, 
for plaintiff. 

K, Aug. Thompson and P. Ord, for defend- 
ants. 

SAWYER, Circuit Judge. The question is, 
which gi'ant takes the land? Some questions 
raised by counsel, not wholly depending upon 
the several grants and patents, will be first 
considered; and firstly, it is insisted that the 
action is barred by the statute of limitations. 

If I understand the argument of counsel, it 
is claimed tlial section 7, and not section 6, 
of the statute of limitations, as amended in 
1855 (Stat 1855, p. 109, §§ 1 and 2), before 



its repeal, applied to the case; that section 
6 of the act of 18G3, carries out the same idea 
in its second proviso (Stat. 1SG3, p. 327, § 6); 
and that the statute commenced to run from 
the time of the final confirmation of the de- 
fendants' grant, they having been in adverse 
possession under their grant from the year 
1852. 

In this view, I am satisfied, counsel are in 
error. It is settled by the supreme court of 
California, that section 7 of the statute of 
limitations, as it existed prior to the amend- 
ment of 18G3, had no application whatever to 
actions for the recovery of lands; and that 
section 6 was the only section applicable to 
such actions. Richardson v. Williamson, 24 
Cal. 299; Hibberd v. Smith [39 Cal. 145]. 

Under section 6, a party claiming title de- 
rived from the Spanish or Mexican govern- 
ment, can maintain his action, if commenced 
at any time witliin five years after the final 
confirmation of his grant by the govei-nment 
of the United States. Id.; also, Davis v. 
Davis, 26 Cal. 46; Reed v. Spicer, 27 Cal. 58. 

The proviso to the 6th section refers to the 
plaintiff's title, and says nothing about the 
defendant's title. Under this provision it 
matters not how long the defendants may 
have been in possession, or under what char- 
acter or title they claim, if the plaintiff com- 
mences his action within the time prescribed 
after a final confirmation of his own title. 
And there is nothing in section 6, of the act 
of 1863, to change the aspect of the question. 

The second proviso in that section covers 
the ground of the provisos of both sections 
6 and 7 of the statute of limitations, as they 
before existed. Stat. 1863, p. 327, § G. The 
proviso is as follows: 

"Provided, further, that any person claim- 
ing real property, or the possession thereof, 
or any right or interest therein, under title 
derived from the Spapish or Mexican gov- 
ernments, or the authorities thereof, which 
shall not have been finally confirmed by the 
government of the United States, or its le- 
gally constituted authorities, more than five 
years before the passage of this act, may 
have five years after the passage of this act 
in which to commence his action for the 
recovei'y of such r-eal property, or the posses- 
sion thereof, or any right or interest therein, 
or for rents or profits out of the same, or to 
make his defense to an action founded upon 
the title thereto; and provided, further, that 
nothing in this act contained shall be t'o 
construed as to extend or enlarge the time ft>r 
commencing actions for the recovery of red 
estate, or the possession thereof, xmdor title 
derived from the Spanish or Mexican gov- 
ernments, in a ease where final confii-mation 
has already been had, other than is now al- 
lowed imder the act to which this act is 
amendatory." 

It is settled by the supreme court of Cali- 
fornia that final confirmation, as used in the 
statute as amended in 1855, in cases where 
the siurvey is not confirmed by the district 
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court, under the act of 1860, is the issuing 
of the patent, and that the statute com- 
mences to run only from the date of the pat- 
ent Johnson v. Van Dyke, 20 Cal. 229; 
Davis T. Davis, 26 Cal. 46; Reed v. Spicer, 
27 Cal. 58; Beach v. Gabriel, 29 Cal. 584. 

But -where the survey was finally confirmed 
T)y the courts, under the act of congress of 
June 14, 1860, the final confirmation was held 
to he the date when the decree of the com't 
Approving the location became final. Ma- 
honfey V. Van Winkle, 33 CaL 457; Hibberd 
T. Smith [39 Cal. 145]. 

Section 7 of the act of 1863, adopted by 
■express provision these definitions, thus laid 
down by the court, of the term "final confir- 
mation," as used in the statute. It provides, 
that final confirmation shall be deemed the 
patent, or the final determination of the of- 
ficial sm'vey under the act of congress of June 
14, 1860. 

In this case, the decree of the district com-t 
■confirming the location of tlie Boga rancho 
became final, June 26, 1S65, and the patent 
issued October 5, 1865. 

Supposing either of these dates to be the 
■date of their final confirmation, there was no 
final confii'mation of the survey of the Boga 
grant, until long after the passage of the act 
amending the statute of limitations in 1S63; 
and, at the date of the passage of that act, 
the statute had not begun to run. If the dis- 
trict court had jurisdiction of the sm*vey, the 
first would be tiie date of final confirmation, 
■otherwise, the second. 

The plaintiff, under the proviso of tliat act, 
consequently, had either five years from the 
passage of the act (April 18, 1803), as some 
maintain, or five years from final confii-ma- 
tion— that is to say, eitlier from June' 26, or 
■October 5, 1865, within which to commence 
his action. The action was commenced on 
the fifteenth of May, 1867, within the time, 
whichever of these dates is assumed as ttie 
coVrect one, from which the statute began to 
run. 

It i?, also, insisted by defendants' counsel, 
that under the act of congress of 1851 [9 Stat. 
■633], creating the board of land commission- 
ers, the sm-veyor-general was the party au- 
thorized to locate the landj that the commis- 
sioner of the general land oflnce had no au- 
thority to revise or control the location so 
made by the sm-veyor-general; that the loca- 
tion of the Boga grant, approved by J, W. 
Mandeville, March 26, 1858, was final; that 
the subsequent setting aside of said location 
by the commissioner of the general land of- 
fice, and all subsequent locations, and pro- 
■ceedings by the surveyor-general and district 
Kjom't are void for want of jurisdiction; and 
that the statute of limitations began to run 
from said March 26, 1858. 

But it is sufficient to say that, in Castro v. 
Hendiiclcs, 23 How. [64 U. S.g 440-^43, the 
supreme court of the United States held oth- 
-erwise— a case in which the point is directly 
involved, and decided. 



This case is not overruled in U. S. v. Sepul- 
veda, 1 Wall. [68 U. S.] 104, as counsel claim, 
but on the contrary it is affirmed on this 
point, for it is expressly stated by the court 
that the commissioner of the general land 
office is invested with a "supervision over the 
acts of all subordinate officers charged with 
making surveys." Id. 107. And again, in 
the same case: "If the sm-vey does not con- 
form to the decree of the board, the remedy 
must be sought from the commissioner of the 
general land office before the patent issues." 
Id. 109. 

I know of no subsequent case which calls 
this view in question. It is, tlierefore, con- 
elusive on this court, whether right or wrong, 
but I tbinlc it clearly right. 

It is also insisted that the district com-t had 
no jurisdiction to order the cause into court, 
or to take any of the subsequent proceedings 
had in that com't, which resulted in the sur- 
vey, as finally approved by that tribunal, and 
in the patent issued in accordance with said 
approved survey. The survey was, doubtless, 
ordered to be returned into the disti-ict com*t, 
upon the supposition that the jurisdiction of 
-the court over such matters had been de- 
termined by the supreme court, in the case of 
the U. S. V. Fossatt, 21 How. [62 U. S.] 445, 
and the approval of this decision in Castro 
V. Hendridcs, 23 How. [64 U. S.] 442. 

As the decree from the appeal of the board 
of land commissioners had been dismissed, 
and the case was no longer pending in the 
district court, at the time the plat and sur- 
vey was ordered to be returned into com*t. 
it would seem, from the case of U. S. v. 
Sepulveda [supra], that the matter was not, 
at the time the order was originally made, 
within the jurisdiction of that com*t But 
the order had, in fact, been made, and the 
plat had been retm-ned into tie district court, 
and the proceeding to rectify the survey was 
actually pending in that court, June 14, 1860, 
when the act of congress of that date entitled 
"An act to amend an act to define and regu- 
late the jurisdiction of the district courts of 
the United States in California, in regard to 
the sm*vey and location of confirmed private 
land claims," was passed, and took effect. 

Section 6 of said act provides as follows: 
"And be it further enacted, tliat aU surveys 
and locations heretofore made and approved 
by the smrveyor-general of California, which 
have been retm*ned into -the said disti'ict 
courts, or either of them, or in which pro- 
ceedings are now pending for the purpose of 
contesting, or reforming the same, are hereby 
made subject to the provisions of this act, 
except that in the cases so returned or pend- 
ing, no publication shall be necessary on the 
part of the attorney-general." 12 Stat 34, 
§ 6. 

This case comes within the express pro- 
visions of that section. It was a case in 
which the survey had been "made and ap- 
proved by the smrveyor-general of California," 
and it had "been returned into the district 
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eoui't," and proceedings were then "pending 
for the purpose of contesting, or reforming, 
tlie same." and it is, therefore, one of the 
cases "made subject to the provisions of this 
act." It is one of the exceptions referred to 
by the com-t in U. S. v. Scpulveda. 

Jm-isdiction to proceed was given by tlie 
act, and the subsequent proceedings were in 
accordance with its provisions. It was so 
held by the supreme court in a similar case. 
U. S. V. Halleek, 1 Wall. [68 U. S.] 453. 

But even if it were not so, the siu-vey had 
not been submitted to the commissioner of 
•the general land office, and had not received 
his approval, and the survey and plat finally 
approved by the district com-t, was approved 
and duly authenticated by the smweyor-gen- 
cral, transmitted by him to the commissioner 
of the general land office, and by him acted 
upon as correct, and adopted, and the patent 
issued in accordance therewith, this being 
the only sm-vey and plat ever approved by 
that officer. 

Therefore, aside from the action of the dis- 
trict court, the sm-vey did not become final 
till the patent issued, within the meaning of 
the statute of limitations, as settled by the 
supremo court of California, and the con- 
struction of that coiu-t of a statute of Cali- 
fornia, is conclusive upon this com-t. Wheth- 
er the action of the district com-t was effi- 
cacious or not, the survey approved by the 
coiu-t was adopted by the commissioner of 
the general land office, and became final by 
his action, if it Avas not so before. 

The plaintiff is not estopped by the acts 
of Larkin in making his selection and claim- 
ing his land where it was first located, or 
any other of his acts connected with that lo- 
cation. 

The land was located twice, besides the 
preliminary location, by the surveyor-general, 
without interfering with the location of the 
Fernandez grant, either of which locations 
he would have accepted, and he each time 
opposed the change, but it was finally locat- 
ed by the district com-t, upon a contest by 
the government, and against the claimants* 
opposition, as it was patented, and so as to 
conflict with the prior location of the Fer- 
nandez grant. 

There is nothing in this case upon the 
question of estoppel, to take it out of the 
rule as indicated in ISIoore v. Willdnson, 13 
Cal. 488; Boggs v. Merced Min. Co., 14 Cal. 
279; and Davis v. Davis, 26 Cal. 40. 

We come now to the great and highly im- 
portant, as wen as interesting, question in 
the case— a question likely to arise in other 
cases, involving large amounts of property, 
to wit: Which grant, imder the facts of the 
case, carries tlie title to the land eovei-ed by 
both patents?— the elder grant, last presented 
to the board of land commissioners for con- 
fii-mation, and last located and patented, 
though first confirmed, or the junior gi-ant, 
fii'st presented for confirmation, and first 
finally located and patented? 



Although there are many decisions bearing 
more or less directly upon the question, this 
is the first time, so far as I am aware, that 
this precise question has been presented for 
determination in an action of ejectment be- 
tween two conflicting patents, issxiod upon 
confirmed Mexican grants, in the national 
coui-ts. Under the authorities, as they now 
stand, the question is one of great embar- 
rassment and difficultj'. Indeed, I find it no 
very easy task to reconcile all the views ex- 
pressed in different cases, having reference 
to different states of facts bearing upon the 
question. The claimant, under one or the 
other of these gi-ants, must lose a league of 
land, and although it is not easy to deter- 
mine which has the better right, yet I think 
principles may be extracted from the cases, 
which should control the action of this com-t. 

On the part of the defendants, it is insisted 
that where a grant was made by the Mexican 
government of a definite quantity of land,^ 
without specific boundaries, within a lai-ger 
area, the right of location remained with the 
government; that the government was not 
precluded from making a subsequent grant, 
with specific boundaries, -\vithin the larger 
area; that such subsequent grant with spe- 
cific boundaries would talce precedence of a 
prior imlocated gi-ant; that when one of 
two grants of a specific quantitj^ within a 
larger area has been located by the govern- 
ment, the gi-ant becomes specific and at- 
taches to the land; that, upon the cession of 
California to the United States, the right of 
location of such general grants passed to the 
United States, and is to be executed accord- 
ing to the laws of the United States; that 
the grant first located, even if the junior 
grant, becomes specific by the location, and 
the title to that specific tract of land vests 
absolutely in the grantee; that the patent 
takes effect by relation from the filing of the 
petition for confii-mation with the board of 
land commissioners; that the gi-ants in qu^- 
tion are grants of that kind; that the de- 
fendants, having first filed their petition, 
and secured the first final location, their 
grant became specific, and attached to the 
land embraced in their patent, and having 
the elder patent, taking eflrect by relation, 
from the filing of the petition, it is conclu- 
sive; and that the plaintiffs are not "third 
persons" within the meaning of the fifteentli 
section of the act of congi-ess of March 3, 
1851, and are therefore not in a position to 
dispute their title. The case of Waterman v. 
Smith, 13 Cal. 407, and the cases therein cit- 
ed from the United States Supreme Com-t 
Reports, of which Fremont's Case, 17 How. 
[58 U. S.] ooS is one, are relied on as sus- 
taining their view. 

On the part of the plaintiff, it is argued 
that a different rule, or at least a modifica- 
tion of the rule, was laid down by the same 
com-t, in the subsequent cases of Leese v. 
Clark, IS Cal. 537, 20 Cal. 387, and Tesche- 
macher v. Thompson, IS Cal. 26; and that 
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under the rule, as thus established, the elder 
patent in this case talies the land; and; it is 
claimed, also, that this view is sustained by 
the cases of Beard v. Federy, 3 Wall, [70 XJ. 
S.] 479; Rodrigues v. U. S., 1 Wall. [G8 XJ. S.] 
r)82; and the cases of Treadway t. Semple, 
28 Cal. 652, and Semple v. Wright, 32 Cal. 
Go9, decided upon the authority of Kodrigues' 
Case. » 

In Leese v. Clark [supra] the com't held 
that a patent issued upon a confirmed Mexi- 
can grant is to be regarded in two aspects: 
"Firstly—As a deed of the United States. 
Secondly— As a record of the government, 
showing its action and judgment with re- 
spect to the title of the patentees at the date 
of the cession." The com-t say: "As to the 
operation and effect of the patent, there can 
be no question. It is the last act of a series 
of proceedings taken for the recognition and 
confirmation of the claim of the patentees 'to 
the land it embraces, the first of which was 
the petition to the board of land commis- 
sioners. With respect to such proceedings, 
it takes effect by relation at the date of the 
first act As the deed of the United States, 
it is to be regarded as if it had been execut- 
ed at that time. It passes whatever intei-est 
the United States may then have possessed 
in the premises." 18 Cal. 570, 571. And 
again: "Treated as the simple deed of the 
United States, we admit that tne operation 
of the patent is only that of a quitclaim deed, 
or rather of a conveyance of such interest 
as the United States possessed, the deed tak- 
ing effect by relation at the date of the pres- 
entation of the petition of the patentees to 
the board of land commissioners." 20 Cal. 
421, "But the patent is not merely a deed 
of the United States; it is a record of the 
government; of its action and judgment with 
respect to the title of the patentee, existing 
at the date of the cession. Again, the patent 
is the evidence which the government fur- 
nishes the claimant, of its action respecting 
his title. Before it is given, numerous pro- 
ceedings are required to be taken before the 
tiibunals and officers of the government; 
and it is the last act in the series, and fol- 
lows as the result of those previously taken. 
It is, therefore, record evidence of the gov- 
ernment's action. By it, the government, 
representing the sovereign and supreme pow- 
er of the nation, discharges its political obli- 
gations under the treaty and law of nations. 
By it, as we have said in the case already 
cited, the sovereign power which alone could 
determine the matter, declares that the pre- 
vious grant was genuine; that the claim xm- 
der it was valid, and entitled to recognition 
and confii-mation by the law of nations and 
the stipulations of the treaty; and that the 
grant was located, or might have been lo- 
cated, by the former government, and as cor- 
rectly located by the new government, so as 
to embrace the premises, as they are sur- 
veyed and described." Id. 423; and [Tesche- 
macher v, Thompson] IS Cal. 2G, 



(Case No. 1,447) BISS:-:LI> 

In the latter aspect, then, as a record of 
the govei-nment, according to the view thus- 
expressed, the patent is evidence, not only 
of the grant, but also, that the land has been 
"correctly located"— that is to say, that it 
conveys the very land originaUy intended tO' 
be granted, and it necessarily relates to the- 
date of the original grant. 

In Tesehemacher v. Thompson [supra] the 
same com-t says: "The patent, it is true, a& 
a deed of the United States, takes effect only 
from the date of the presentation of the peti- 
tion of the patentees to the board of land 
commissioners. « * * But as the record of 
the government, of the evidence and validity 
of the grant, it establishes the title of the 
patentees from the date of the grant," etc. 
And in Stai-k v. Barrett, 15 Cal. 306: "In 
addition to this being conclusive unon the 
question of the existence and validity of the 
grant, it (the patent) necessarily estabUshes 
the title of the patentees from the date of the 
grant." 

The character and effect of the patent, as 
thus stated, in Leese v. Clark [supra], has 
also been adopted, and the principle stated, 
in language almost precisely the same, by thy 
supreme com-t of the United States, in the 
case of Beard v. Fedei-y, 3 WaU. [70 U. S.] 
491, 492. The com't in that ease, says: "In 
the first place, the patent is a deed of the 
United States. As a deed, its operation is 
that of a quitclaim, or rather of a conveyance 
of such interest as the United States pos- 
sessed in the land, and it takes effect by re- 
lation at the time when proceedings were in- 
stituted by the filing of the petition before 
the board of land commissioners. In the 
second place, the patent is a record of the ac- 
tion of the government upon the title of the 
claimant, as it existed upon the acquisition 
of the country. Such "acquisition did not af- 
fect the rights of the inhabitants to their 
property. They retained all such rights, and 
were entitled by the law of nations to pro- 
tection in them, to the same extent as under 
the former government. The ti-eaty of ces- 
sion, also, stipulated for such protection. 
The obligation to which the United States 
thus succeeded was, of com-se, political in its 
character, and to be dischai-ged in such man- 
ner and on such terms as they might judge 
expedient. By the act of Mai-ch 3, 1851, 
they have dedai-ed the manner and the terms' 
on which they will discharge this obligation. 
They have there established a special tribu- 
nal, before which all claims to land are to be 
investigated; required evidence to be pre- 
sented respecting the claims; appointed law 
officers to appear and contest them on behalf 
of the government; authorized appeals from 
the decisions of the tribunal, first to the dis- 
trict and then to the supreme court; and 
designated officers to survey and measure off 
the land when 'the validity of the claim is 
finally determined. When informed, by the 
action of its tribunals and officers, that a 
claim asserted is valid and entitled to recog- 
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nition, the gOTernment acts and issues its 
patent to the claimant. The instniment is, 
therefore, record evidence of the action of the 
government upon the title of the claimant. 
By it, the government declares that the 
claim asserted was valid under the laws of 
iloxico; that it was entitled to recognition 
and protection by the stipulations of the 
ti-eaty, and might have been located under 
the former government, and is correctly lo- 
cated now, so as to embrace the premises, as 
they are surveyed and described. As against 
the government, this record, so long as it re- 
mains unvacated, is conclusive. And it is 
equally conclusive against parties claiming 
under the government by title subsequent. It 
is in this effect of the patent as a record of 
the government, that its seem-ity and protec- 
tion chiefly lie. If parties asserting inter- 
ests in lands acquired since the acquisition 
of thi^' country, could deny and controvert 
this record, and compel the patentee, in every 
suit for his land, to establish the validity of 
his claim, his right to its confirmation, and 
the con-ectuess of the action of the ti-ibunals 
and officers of the United States in the loca- 
tion of the same, the patent would fail to be, 
as it was intended it should be, an instru- 
ment of quiet and secm-ity to its possessor." 
Upon the provision of the fifteenth section 
of the act of [ilarch 3] 1S51, providing that 
the decrees of the coiu'ts, or patent issued 
under the act, "shall be conclusive between 
the United States and said claimants, only, 
and shall not affect the interest of third per- 
sons;" the court in Beard v. Federy [3 Wall. 
(TO U. S.) 492] further observes, that "the 
third persons," as there used, does not em- 
brace all persons other than the United 
States, and the claimants, but only those 
who hold superior titles, such as will enable 
them to resist successfully any action of the 
government in disposing of the property. 
This, also, is but adopting the language of 
the supreme com-t of California in Waterman 
V. Smith, 13 Cal. 420; Moore v. Wilkinson, 
Id. 488; Boggs v. Merced Min. Co., 14 Cal. 
362, and other cases. 

In Waterman v. Smith, the court say: 
"The third persons * * * are those whose 
title is, at the time, such as to enable them 
to resist successfully any action of the gov- 
ernment in respect to it. Parties holding 
claims which may be located without the 
boundaries of the patent, and still within the 
limits of the general ti-act designated in the 
grants to them, do not constitute third per- 
sons." 13 Cal. 420. And, again, in Tesche- 
macher v. Thompson, 18 Cal. 27, the court 
say that the "third pei-sons" referred to "are 
those whose title accrued before the duty of 
the government and its rights under the trea- 
ty attiiched." Again, they "are those whose 
title to the premises patented not only ac- 
crued before the duty of the government and 
its rights under the ti-eaty attached, but 
whose title to such premises was, at that date 
(the date when the duty of the government 
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j attached, or date of the treaty), such as to 
enable them to successfully resist any subse- 
quent action of the govei*nment affecting it." 
Leese v. Clark, IS Cal. 572. And this is re- 
peated in the same ease, on a subsequent ap- 
peal. 20 Cal. 412, 413. 

And the court further say, in Leese v. 
Clark: "Unless the government interferes in 
the matter, the defendants, as junior gi*an- 
tees, are remediless. Their title to the prem- 
ises was not such, at the date of the ti-eaty, 
as to enable them to resist the action of the 
government in the location of the elder gi-ant. 
They are not, therefore, 'third persons,' with- 
in the meaning of the fifteenth section of the 
act of congi-ess." 18 Cal. 575. 

The opinion in Beard v. Federy [3 WaU. (70 
U. S.) 492] was delivered by the same learned 
judge, who, as chief justice of the supreme 
com-t of California, delivered the opinion 
from which the foregoing quotations are 
made; and the language of that opinion was, 
doubtless, intended to embody the same idea 
in the definition of "third persons" therein 
adopted. According to this comprehonsivo 
definition of the learned judge, and the court 
for which he speaks, as imderstood and 
maintamed by the defendant, then, no one is 
a "third person," within the meaning of the 
said act of congi-ess, except a party who not 
only holds a Spanish or Mexican errant, but, 
also, whose grant or title was such at the 
date of the ti-eaty tliat he could successfully 
resist any action of the government in regard 
to its location, or in any way affecting it. 
That is to say, no one who, at the date of the 
treaty, did not have a complete, and in every 
particular perfect, title to a specific, finally 
segi-egated and located ti-act of land, with 
all the formalities, including the act of jurid- 
ical possession, is a "third person," as that 
term is used in the act of congi-ess, or, in 
other words, has a status that will enable 
him to question the conclusiveness, either as 
to the validity of the grant, or the correct 
location of the land, of a patent issued upon 
a confirmed Mexican grant. No party having 
an inchoate aiexican gi-ant, at the date of the 
ti-eaty, is a "third person," or has such sta- 
tus; and evei-y such patent is conclusive up- 
on every pai*ty whose title was inchoate at 
the date of the treaty. 

The defendants invoke this doctrine, and 
say that the plaintiff's gi-ant was inchoate; 
that the plaintiff could not successfully re- 
sist the action of the government in respect 
to his grant, or its location, at the date of 
the treaty; and that the plaintiff, not being 
a "third person," the defendants' patent be- 
ing the elder patent founded upon a grant 
first located, though issued to perfect a junior 
gi'ant, is conclusive. 

But under this same rule, thus broadly 
stated, the plaintiff, with equal force, says 
that the defendants' gx-ant was inchoate; 
that defendants' title was not such at the 
date of the treaty as to enable them to re- 
sist the action of the government, affecting 



X3 Fed. Gas. page 473] 

-plaintiff's elder grant, or its location; and, 
therefore, that defendants are not "third per- 
sons," with reference to his patent, -within 
-the assumed definition of that term; and 
that plaintiff's patent, issued upon a con- 
^rmed elder grant, is conclusive upon defend- 
ants for that reason. 

Both patents were issued upon grants 
which were inchoate at the date of the 
•treaty, but nevertheless, hoth patents cannot 
be conclusive upon the claimants under tlie 
■conflicting patents. Both cannot take the 
land. 

It seems evident, therefore, that the prob- 
lem involved in this controversy must be 
solved upon some other principle than the 
doctrine, alone, of "third persons," as thus 
Ijroadly laid do-\vn in the decisions referred 
to, and as thus miderstood. 

But it is evident that this comprehensive 
-definition of "third persons" was given witli 
reference to the facts of tiie cases then under 
consideration, which were actions in which 
Ijut one of the parties claimed under a patent 
Issued upon a confii-med Mexican grant, and 
the other set up against the patent, eitlior 
an •uuconfirmed and unlocated, or an un- 
located confirmed grant, or a claim under 
the pre-emption laws of the United Stales, 
or under some state law alone, or a state 
law in conjunction with some act of congress, 
by. which some right was claimed to have 
attached in favor of the party since the date 
of the ti'eaty with Mexico. 

I find no case wherein the question is con- 
■sidered between parties claiming under dif- 
ferent patents, issued upon different con- 
m-med Mexican grants, finally located upon 
the same land; and it, doubtless, never oc- 
-cun-ed to the com-t, when considering the 
-question, that such a case would arise. With 
reference to such a case, it would seem that 
the construction on this point of the fifteenth 
section requires some limitation, and a limi- 
tation is clearly and expressly recognized in 
the case of Rodrigiies v. U. S., 1 Wall. [68 U. 
"S.] 582, which will be more particularly re- 
ferred to in a subsequent part of this opinion, 
and by implication, at least, in other cases. 
But to retm-n to the cases of Waterman v. 
Smith [IS Cal. 420], and Leese v. Clark [IS 
Cal. 572, 20 Cal. 412, 413], and the different 
rules supposed to be adopted in other par- 
ticulars, in these cases, and other cases of a 
-similar character, invoked by the respective 
parties. 

It will be observed that, in none of those 
•cases, did the question arise between two 
patents founded upon confii-med Mexican 
grants, located by the tribunals, or officers 
of the United States government, upon t)ie 
same land. 

In Waterman v. Smith, the contest was 
between the patentee of a confirmed and 
located grant on one side, and the holder of 
an unlocated grant, on the other. One of 
the grants was for fom- leagues within a 
4xact of eight or nine leagues, and the other 
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for three leagues, within an area containing 
twenty leagues. 13 Cal. 383. 

No one line in either was fixed, from which 
tlie measurement must necessarily commeuce. 
The grants were of a certain quantity, with- 
out any indication of location, except certain 
outer boundaries, and one was to join with 
the other. They were emphatically floating 
grants, and only one had been located and 
patented, while the other was still imlocatcd 
and afloat, and liable to be located anywhere 
within the larger area embraced within the 
diseuo, and might, and probably would, be 
located outside of the land covered by tJie 
patent And, in fact, it was so subsequently 
located, as will hereafter be seen- 

It was with reference to this paiticular 
state of facts, that the questions were dis- 
cussed, and the rule laid down. The patent 
was simply held conclusive, as against the 
stiU unlocated and floating gi-ant. It was 
nowhere said or intimated that if botli grants 
had been located upon the same land, and 
patented, the first located, without refei-cnce 
to the priority of the grant, wovdd have been 
preferred, and the insti-uctions considered 
and approved, are very carefully limited to 
the case of a located and patented gi-ant, 
against one that is unlocated. 

Thus, the seventh is as foUows: "Th.at 
the patent in evidence by plaintiffs is con- 
clusive as against the defendant, unless thon^ 
is evidence that the defendant has a title 
superior to the title of said patent to the 
land in controversy, under a conflrmed Mexi- 
can grant, located under the Mexican gov- 
ernment, or under the United States govern- 
ment." [^Vaterman v. Smith] 13 Cal. 421. 
See, also, 8th and 9th instructions, Id. 

These instructions imply, that if the de- 
fendant's grant had been located, either by 
the Mexican or United States government, 
the plaintiff's pater^; issued upon the junior 
grant, might not have been conclusive. Boili 
parties, then, would have had a title from 
the same "source of paramount proprietor- 
ship" (Id. 410), and the question of supe- 
riority might be open. Fremont's Case, also, 
cited in that case from 17 How. [58 U. S.] 
542, was a gi-ant of ten square leagues, to be ' 
located in a distiict of country which con- 
tains above one hundred leagues." Id. 573. 
So the case of Rutherford v. Green [2 Wheat 
(15 U. S.) 196], and the other cases cited 
from the United States supi-eme com-t, are 
all essentially floating grants, "vyith no one 
point fixed with reference to which the land 
must be located, without leaving any room 
for the exercise of discretion by the govern- 
ment The strongest case therein cited, so 
far as the present question is concerned, 
seems to be Ledoux v. Black, 18 How. [59 U. 
S.] 475. But, in that case, the grant was 
also vague and uncertain, and "one location 
would answer the calls and descriptions as 
well as the otlier." Id. The defendants 
claimed imder an entry made, and patent of 
the United States issued under acts of con- 
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gress before the passage of the act of con- 
gress under which plaintifif's gi"antor pre- 
sented his claim, and the act subsequently- 
passed, under which it was finally confirmed. 
The court, in that case, only recognize the 
validity of a sale of a "part of the land not 
necessarily embraced within the tract eon- 
firmed." In all of those eases in which the 
court was called upon to decide between 
two claimants, and a patent prevailed, the 
opposing claim was but a floating one, or the 
tract claimed and confirmed had not been 
patented, and did not necessarily include 
the land embraced in the opposing patent. 

The cases of Waterman v. Smith and 
Leese v. Clark [supra], when considered 
with reference to the facts of the respective 
eases, and the questions to be determinrjd, 
do not appear to be in conflict In the for- 
mer, it was only necessaiy to consider the 
patent in one of the aspects in which it is 
said it must be regarded, namely, as a quit- 
claim deed of the United States, taking effect 
by relation, at the date of tlie presentation of 
the petition, and it was in that aspect alone, 
that it was, in fact, considered. In that, and 
similar cases, it was unnecessai"y to carry 
the relation fm-ther, or to consider whether 
the patent would take effect by relation to 
the date of the gi-ant 

In Leese v. Clark, the court evidently does 
not consider itself as advancing any view 
in conflict with the decision in Waterman v. 
Smith. On the contraiy, it recognizes that 
case as correctly decided, and says that 
while the patent, as a deed of the govern- 
ment, is to be regarded as taking effect by 
relation at the date of presenting the peti- 
tion to the board of land commissioners, it 
is also to be regarded in another aspect, viz: 
as a record of the government, of its actions, 
etc., as before stated in this opinion, and in 
this aspect, that the patent is evidence as to 
a jimior grantee— which "was the case then 
under consideration— of the validity of the 
grant, of its correct location, and that it re- 
lates to the date of the gi-ant. The facts in 
the case required a consideration of the pat- 
ent in this aspect— as a record of the action 
and adjudication by the government— and it 
was only upon this view that the decision 
was put by the com*t, or that it can be sus- 
tained. The question was du-ectly involved 
and decided. The action was ejectment, and 
the case was this: In 1S39, Governor Al- 
varado granted to Leese and Vallejo a ti-act 
of land situate at the "landing place of Yer- 
ba Buena," two hundred varas long, by one 
hundred varas wide. Leese v. Clark. The 
description was uncertain, as will be seen by 
an examination of the grant, and it was so 
held by the coiu't. "That there was such 
uncertainty in the bounds of the tract as de- 
sciibed in the grant in question, is manifest 
TJie location of the line running fi*om the dis- 
embarcadero, or landing place, to the play- 
ita, or little beach, is one source of uncer- 
tainty. That line might be run in several 



different du-ections, materially varying from 
each other, and yet run, in each instance, in 
a northerly com'se from the starting point. 
There are other sources of unce^tai^tJ^ A 
delivery of jm*idical possession was there- 
fore necessary. This proceeding involved a. 
definite ascertainment of the land to be de- 
livered, and for that pm-pose required a sur- 
vey and measurement— in other words, a lo- 
cation of the land. The power of locating 
the land as a preliminary to its formal de- 
livery, belonged to the government, and 
could not be exei'cised by the gi'antces, at 
least, so far as to bind the government. 
* * * It does not appear from the record 
whether the government ever acted in the 
matter. Assuming that it did not, the right 
and power passed to the United States, and 
could be exercised by them in such manner 
and at such time as they might deem expe- 
dient" [Leese v. Clark] 18 Cal. 574. 

This grant was, therefore, inchoate. Tht' 
description was imeertain, and it was sus- 
ceptible of difEerent locations, and, hke other 
uncei'tain gi-ants, required a survey to at- 
tach it to any specific tract of land. The 
grant was made by the governor, directly, 
and not by the pueblo autliorities; and it 
was therefore held that it was necessary to 
present it to the land commissioner in the 
name of the claimant It was so presented, 
confirmed, duly smweyed, and, in 1S5S, pat- 
ented. Plaintiffs claimed imder the patent. 
The opposing claim was xmder grants from 
the alcaldes of San Francisco, made in the^ 
month of February, 1847,— [Leese v. Clark] 
20 Cal. 396,— before the t.-eaty with Mexico, 
by which the territory was acquii-ed by the^ 
United States. It is settled by numerous 
cases, that at the date of these gi-ants the 
alcaldes of San Francisco had power to 
grant This power is assumed in the case 
for the pm-poses of the decision. It is said, 
it is true, that this power was granted to the 
alcalde by tlie governor and territorial dep- 
utation. But so far as the present question 
is concerned, it matters not from what 
source the power was derived, if it existed, 
so the governor derived his power to gi-ant, 
from some superior source. Both had pow- 
er to grant, provided the land was subject 
to grant The alcalde's power to grant 
lands within the pueblo, not before granted, 
was uni'epealed, and while so existing, his 
gi-ant was as effective as that of the gov- 
ernor. The governor himself could no more^ 
have granted land, previously granted, ^vith- 
out a proper denouncement, than the alcalde. 
Both, at the time, were empowered to gi-ant 
lands that were open to grant. At the time 
that these alcalde grants were made, that 
portion of the pueblo lands had been laid off^ 
into streets, blocks and lots, the lots being 
fifty varas square, and said fifty-vara lots 
were designated on said plat by numbers r 
and grants were made of such lots by their 
numbers, in accordance with said plat. 
These alcalde grants were so made, and the- 



[3 Fed. Cas. page 475] 



(Case No. 1,447) BISSELL 



grants being for sucli fifty-vara lots by thdr 
numbers, in accordance witli such plat, ^ere, 
necessarily, of specific and certain tracts of 
land. They were, necessarily, located and 
could apply to no other land. The alcalde 
giant, then, was of a specific ti*act of land, 
located by the very act of malsmg the grant, 
and it rccLuired no further action of the goY- 
ernment. On the second trial, the judge of 
the district court acted upon this theory, and 
assuming that the elder grant, which had 
been confirmed -and passed into a patent, 
was inchoate, uncertain and unlocated; that 
the juhior grants by the alcalde were of spe- 
cific tracts and located, and, therefore, fii-st 
segregated from the public domain, and that 
the case was entirely similar to the case of 
Waterman v. Smith [13 Cal. 420], charged 
the jmy in accordance with the law, as he 
supposed it to be laid down in that case (see 
[Leese v. Clark] 20 Oal. 394, 396) regai'dtag 
the patent simply as the deed of the govern- 
ment, etc., but disregarding the other aspect 
of the patent, as a record of the govei-nment, 
etc., as stated in the same case by the su- 
preme court on the first appeal, and also in 
the prior case of Teschemacher v. Thomp- 
son, 18 Cal. 26. 

On the- second appeal, the supreme eom-t 
say, that the disti-ict court, among other 
things, "disregarded the decision as to the 
operation of the patent as a record of the 
government, witli respect to the title of the 
patentees at the date of the cession, and de- 
clared that the patent had no greater effect 
or operation than a simple deed of the Unit- 
ed States." [Leese v. Clark] 20 Cal. 416. 

The supreme com*t, also, subsequently ad- 
mit, that if this latter proposition "can be 
sustained, the other questions become im- 
material;" and, although regarding the fii-st 
decision as conclusive in that case, yet, in 
order to coiTCct any error the court might 
have fallen into in reference to future cases, 
elaborately re-examined the question, and 
reached the same conclusion as that attained 
on the former appeal. 20 Cal. 420 et seq. 
In the course of this re-examination, the 
court say: 

"Treated as the simple deed of the United 
States, we admit that the operation of the 
patent is only that of a quitclaim, or rather 
of a conveyance of such interest as the Unit- 
ed States possessed; the deed talnng effect 
by relation at the date of the presentation of 
the petition of the patentees to the board of 
land commissioners. We have never assert- 
ed any other efficacy to the instrument, as a 
deed. As a deed, its operation is like that 
of any other grantor; it passes, and can only 
pass, such interest as the grantor possessed. 
' But the patent is not merely a deed of the 
United States, it is a record of the govem- 
ioent" Id. 421. 

By it, the sovereign power, which alone 
could determine the matter, declares that 
the previous grant was genuine; that the 
claim under it was valid, and entitled to 



recognition and confirmation by the laws of 
nations, and stipulation of the treaty; and 
that the grant was located, or might have 
been located, by the former government, and 
is correctly located by the new government, 
so as to embrace the premises as they are 
sm-veyed and described." Id. 423. See, also,. 
[Leese v. Clark] 18 Cal. 571, 572. 

It will be seen, then, by careful examina- 
tion of the case, that the invalidity of the 
alcalde grant was not put upon a want of 
power in the alcalde to grant, but a want 
of power to make a grant, that should affect 
the title of one who had a prior grant to- 
the same land, or that might be located on 
the same land— that the subsequent grantee 
must take his grant, subject to the liability 
of having a prior grant not yet definitely 
attached to the specific tract located upon it. 
It will be seen, also, that it is still held that 
the doctiine of Waterman v. Smith is cor 
reet, so far as it goes— that is to say, as aji 
plicable to the facts of that, and similai 
cases, where a junior grant has been located,^ 
and an elder imlocated grant, not necessarily 
embracing the same land, is still afloat. 

But, under the new state of facts involved 
in that case, when both grants have become 
specific, and located upon the same land, 
other principles are involved, and the patent 
is to be considered in the other aspect a& 
a record of the government, and that as 
such, it is evidence of the validity of the 
grant, that it is correctly located, and takes 
effect from the date of the gi*ant. 

The case of Teschemacher v, Thompson, as- 
I understand the case, was decided upon pre- 
cisely the same principle, and established 
the same rule, as to the effect of a patent 
issued upon a confirmed Mexican grant, re- 
garded in the aspect of a record of the gov- 
ernment. The plaintiff claimed under a pat- 
ent, issued under a confirmed Mexican grant,, 
which covered the premises. 

The demanded premises were alleged in 
the answer, and assumed by the com-t, to- 
have been always, before and at the date 
of the admission of California into the Union,, 
below the ordinary high tide water mark in 
the bay of San Francisco. Defendants 
claimed that the title was, therefore, in the 
state of California, and not in plaintiffs. 
For the pmiposes of the decision, the com-t 
assumed that the grant upon which the plain- 
tiff's patent issued, "was only for a specific 
quantity lying in an area of larger extent; 
* * * that it conveyed only an interest re- 
quiring further action of the government, 
and that such action was not had previous- 
to the cession; in other words, that it con- 
ferred a merely equitable title, which was- 
never perfected xmder the former govern- 
ment." 18 Cal. 24. 

This being so, of coiurse, it was subject 

to be located differently by the government 

within the external boundaries indicated in. 

the gx-ant, the full quantity being given. 

1 It might have been located wholly aboye 
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liigli tifle, excluding the premises in question, 
and upon the simple theory of the case of 
Waterman y. Smith, that the Mexican gov- 
ernment might have made another grant to 
other parties of a specific tract of land, with- 
in the same external boundai'ies, it might 
have made a specific grant of land below 
high water mark to a third party, and, sub- 
sequently, have located plaintiff's grant upon 
the land above high water mark, and the 
grantee could not complain. In that event, 
as the defendants' counsel in the case now 
under consideration claim, the first grant 
that became located, even if the junior grant, 
would take the land. What the Mexican 
government might have done, the United 
States, its successor in interest, might do 
at any time before filing a petition for con- 
firmation. And so the cases cited from the 
lieports of the U. S. supreme com-t in Water- 
man V. Smith, seem to hold. 

The United States only covenanted in the 
treaty to protect the interests of citizens as 
they existed, not to give them greater rights 
than they already had under the Mexican 
government. The United States simply took 
the place of that government, and succeeded 
to all its rights and all its obligations respect- 
ing those lands. 

By the admission of California into the 
Union, it became, by virtue of its sovereign- 
ty, entitled to all the lands below ordinary 
high water mark, according to Pollard v. 
Hagan, 3 How. [4i U. S.] 212, and other 
cases. Whetlier the transfer of title, which 
was before in the United States, to the 
state, is by implied grant or relinquishment, 
or in what precise way the transfer was 
eBfected, does not very clearly appear. But 
the title is recognized to have become vested 
in the state by virtue of its admission. And 
the land to which the title thus passes, is 
specific, because it is all the land lying below 
ordinary high tide, and the ordinary line 
of high tide is a well-mai-ked natm-al object, 
which only requires observation to ascertain. 
The court, however, held in this case, as in 
I^eese v. Clark [18 CaJ. 572, 20 Cal. 306J, 
that the state took the title subject to such 
location as the government should make of 
the Mexican grant under which the plaintiff 
claimed, and that this grant having been 
finally located so as to embrace the premises 
in question, although it was below ordinary 
high water mark, and upon land which 
would otherwise have passed to the state 
upon its admission into the Union, the patent, 
"as the record of the government of the ex- 
istence and validity of the grant, establishes 
the title of the patentees from the date of 
the grant." [Teschmacher v. Thompson] 18 
Cal. 2G. See, also, Stark v. Barrett, 15 Cal. 
5GG. 

As I understand these decisions, then, 
where there are two grants from the para- 
mount som-ce of title, and both have become 
attached to a specific piece of land, and a 
patent has been issued by the United States 
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to the elder grantee, in pursuance of a de- 
cree of confirmation, imder the act of [March 
3] 1851, and locations made in pursiiance 
of the acts of congress, the patent imder 
the elder grant carries the superior title. 
These cases, it is time, are but decisions of 
a state tribunal, and are of themselves not 
controlling autliority in the national courts. 
But the learned chief justice who so elabo- 
rately and ably discussed the question in the 
cases cited, is now a justice of the supreme 
coui-t of the United States, and, as we have 
seen, that tribunal, in an opinion delivered by 
him in Beard v. Federy, 3 Wall. [70 U. s'] 
491, 492, has laid down the same rule, in 
language almost identical. 

In speaking of the patent as a record, the 
court, in that case, say: "This insti-ument is, 
therefore, record evidence of tlie action of 
the government upon the title of the claim- 
ant. By it, the government declares that the 
claim asserted was valid under the laws of 
Mexico; that it was entitled to recognition 
and protection by the stipulations of the 
treaty', and might have been located under 
the former government, and it is correctly 
located now so as to embrace the premises «s 
they ai-e sui-veyed and described." Id. 492. 
The case of U. S. v. Armijo, 5 Wall. [72 U. 
S.] 444, was an appeal from the final sur^-^y 
of one of the grants involved in Waterman v. 
Smith— the gi-ant which was unlocated at the 
time of the tiial of that case. The claimants 
under the Armijo grant, insisted that it was 
the elder grant, and, that being so, they were 
entitled to have it so located, that it should 
embrace a portion of the land already patent- 
ed to the holders of the Solano grant. To 
what end, if the grant first located would 
necessarily take the land? But the priority, 
in fact, only related to the former title papers. 
There had been a prior provisional grant to 
Solano, see Waterman v. Smith, 13 Cal. 375. 
And, although the formal gi-ant to Armijo 
was first in date, it refen-ed to the Solano 
rancho in terms. Solano's rights were recog- 
nized in it. And in view of his elder equi- 
table right, the com-t say: 

"There can be no doubt, as observed by the 
district judge, that under the circumstances 
the rights of Solano, according to the Mexi- 
can usages, would have been recognized as 
superior to those of Armijo in any contest, 
notwithstanding the formal title issued first 
to Armijo." [U. S. v. Armijo] 5 Wall. [72 U. 
S.] 448. 

The court refused to allow the location 
upon the land before patented, because the 
pai-ties were not entitled to have it so located, 
for the reason that Solano had the prior 
equity, as well as the prior location. But it 
was nowhere intimated that if it should be so 
located, the location would be fi-uitless, be^i 
cause the Solano grant had been first segre- 
gated and made specific, as is claimed to have 
been held between those very grants, in 
Waterman v. Smith. Tliis omission to inti- 
mate any such result, in the opinion by the 
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same learned judge who rendered the de- 
cision in Waterman v. Smith, is, under the 
circumstances, significant. If he had sup- 
posed such consequences would necessarily 
follow the desu-ed locafion, he would scarcely 
have failed to suggest them. But the case 
of Rodrigues v. U. S.. 1 Wall. [6S U. S.] 591, 
hears directly upon the question. That was 
an appeal from a decree of the district court, 
making a final location of a confirmed grant 
under the act of June 14, 1«G0. Rodrigues 
claimed under a grant to one Sanchez, 
made provisionally 'in 1838, and ratified hy 
Governor Slicheltorena in 1848. In 1S42, 
one Castro obtained a grant which had heen 
finally confirmed, and before the pass.ige of 
the said act of 1860, finally located and pat- 
ented, Rodrigues' grant was afterwards sur- 
veyed so as not ta interfere with Oasti'o's 
gi-ant as located; but his sui'vey was set 
aside by the district court, and, under the di- 
rection of the district court, another was 
made and confirmed, which included a large 
portion of the land before patented to Castro 
under the decree confirming his grant made 
in 1842. Rodi-igues appealed, and the prin- 
cipal ground of error relied on was, that his 
grant was so located as to include a large 
portion of the land ah-eady patented to Cas- 
ti'o's representatives. If so located, he sup- 
posed himself liable to lose the land on that 
groimd; hence his appeal. But the supreme 
court, on that point, say (page 591): 

"It is objected to this location of the grant, 
that it places it on land which has already 
been confirmed, smweyed and patented to the 
representatives of Casti'o. The answer to 
this is, that we are called on in this proceed- 
ing to determine where the grant to the pres- 
ent claimant ought, rightfully, to be located, 
who was not a party to any of the proceedings 
by which Castro's claim was confirmed, sur- 
veyed or patented, and is not, therefore, 
bound or concluded by either the decree, sm:- 
vey or patent, as expressly enacted by the 
fifteenth section of the act of [March 3] 1851; 
for Casu'o's smr-ey was made before the act 
of [Jime 14] 1860, and there was no oppor- 
tunity for this claimant to contest its location. 
And lastly, it may' be added, that the liolder 
of the Castro claim has made himself a 
pai-tj'^ to the present proceeding, and must be 
bound by its result." 

The very point in the case was, as to the 
propriety of locating a prior inchoate grant, 
uncertain as to its exact location, upon land 
already appropriated to a subsequent in- 
choate grant in terms covering the same land, 
but first finally located and patented. And 
the court imanimously held that it must be so 
located, and declared that the claimant under 
the elder patent, being a party to the proceed- 
ing, "must be bound by its result;" thereby 
holding that the claimant under the elder 
gi-ant, although inchoate, and not such as 
would enable the grantee, at the date of the 
treaty, to resist any action of the government 
affecting its grant or location, is not bound or 
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concluded by the former confirmation, sur- 
vey or patent, and is, therefore, a "third per- 
son," within the meaning of the fifteenth 
section of the act of 1851. The grant is thus 
adjudged to be properly located, and the re- 
sult declared to be conclusive upon the prior 
patentee— that is to say, that in this instance 
the elder grant, though subsequently located 
upon land already confirmed, and patented 
to the holder of a jimior Mexican grant, car- 
ries the superior title. And this is the most 
direct expression of the judgment of the su- 
preme court, affecting the question involved 
in the case now under consideration, that has 
thus far been made. The further views as 
to the character of the patent in the aspect of 
a record of the government, expressed in 
Beard V. Federy [3 Wall. (70 U. S.) 491], go 
to the same result; and these cases both 
arose under Mexican grants of a similar 
character in California, and under the same 
acts of congress, relating to .the same subject, 
and therefore are more important and re- 
liable as authorities than those cases arising 
xmder other acts, containing very different 
provisions, and prescribing very difCecent 
modes of proceeding relating to lands in 
Florida, Louisiana, Missouri, and other states 
formed out of territory acquired from, foreign 
nations. 

In U. S. V. White, the supreme com-t, also, 
as well as in Rodrigues' Case, recognize the 
view that any parties claiming under a I\Iex- 
ican grant, though inchoate, are "third per- 
sons;" for, in spealiing of the conflicting 
claims which were the subject of observation 
in that case, the court remarked that the pat- 
ent issued in that case would only be conclu- 
sive on tlie United States, and would not af- 
fect the interests of tliird parties. 23 How. [64 
IT. S.] 253- Suppose each claimant in that 
case had presented his grant independently, 
and they had both been confirmed and pat- 
ented, would not the question of title have 
been open to investigation between them, or 
would the first grant presented and located, 
even though the junior grant, have been con- 
clusive on the other? 

In the cases of Treadway v. Semple, 28 
Cal. 655, and Semple v. Wright, 32 Cal. 668, 
the question arose in the state coui-ts between 
two Spanish grants, both confirmed, located, 
and patented, so as to cover the premises in 
controversy in those actions. The senior 
grant was first presented for confirmation, , 
but the junior gi-ant was first located and 
patented. The final locations were both con- 
firmed by the decree of the district com-t, the 
respective claimants being parties to the pro- 
ceedings. 

Citing and following the opinion of the 
United States supreme court in Rodrigues v. 
U. S. [1 WaU. (68 U. S.) 591], the supreme 
court of California held the determination of 
the district court to be conclusive upon the 
proper location of the elder grant, and that it 
took the land, although the junior grant was 
first located. In the former case the com-t 
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say, with reference to the proceedings to 
locate the grant under tlie act of 1860 [supra]: 

"The proceedings had under this act, after 
the return of the survey and plat, are strictly 
judicial in their character. The parties in- 
terested have an opportunity to be heard, 
and those appearing actually are heard, 
4ind their rights litigated and adjudicated; 
and when thus finally determined, we see no 
reason why the matters determined should 
not, liiie all other judicial determinations 
upon points directly in issue, be regarded as 
.res adjudicata, and be final and conclusive 
upon the rights of the parties." [Treadway 
T. Semple] 28 Cal. 659. 

It was iield that action of the district court 
was a conclusive adjudication, that the elder 
grant was properly located and took the land. 

This, also, seems to be in strict accordance 
with the views expressed in Rodrigues' Case. 
That the proceeding is judicial, there can be 
no doubt. Under the fourth section proofs 
.are to be taken, "and on hearing the allega- 
tions and proofs, the court shall render judg- 
ment thereon." These proceedings were also 
held to be judicial in the ITossat Case, 2 WaU. 
[69 U. S.] 712. 

In the case now under consideration, like 
Rodrigues' Case, the junior grant under which 
defendants claim, was first located and pat- 
ented, and these acts were both accomplished 
before the passage of the act of [Juae 14] 
1860, so that the plaintiff, who holds the prior 
grant, was not and could not be in any way 
a party to the confirmation, location or pat- 
ent; and, in the language of the supreme 
court, in Rodrigues' Case, he is "not, there" 
fore, bound, or concluded by either the de- 
cree, survey or patent, as expressly enacted 
by the fifteenth section of the act of [March 
3] 1851; for Castro's (in this instance, Fer- 
nandez's) survey was made before 1860, and 
there was no opportunity for this claimant 
to contest its location." 1 Wall. [68 U. S.] 
501. 

The plaintilf's (Boga) gi'ant was finally lo- 
cated by the district court under the act of 
1860, and the only difference between this 
and the Rodrigues Case, and the other cases 
cited from the California Reports is, that the 
-defendants, claimants under the Fernandez 
grant, did not, in fact, come in and make 
themselves parties, as they were entitled to 
do under the act of 1860. But the third sec- 
tion provides, "That before proceeding to 
take testimony, or to determine on the valid- 
ity of any objection so made to the sur\^ey 
and location as aforesaid, the said courts 
shall cause notice by public advertisement, or 
in some other form to be prescribed by their 
rules, to all parties in interest, that objection 
has been made to such survey and location, 
and admonishing all parties in interest to 
intervene for the protection of such interest." 
12 Stat. 34, § 3. 

The monition was duly published in this 
case, and the default of all parties not ap- 
,pearing entered, in pursuance of the usual 



practice of the court. This gave the comrt 
jurisdiction, the cause being already pending 
in the court on the passage of the act, and 
it was properly proceeded with thencefor. 
ward xmder the sixth section. 

The proceeding is one somewhat of the na- 
ture of a proceeding in rem under the statute, 
in which all parties were bound to intervene 
and protect their interests. If not there 
could be no object in this provision of the 
act. The proceeding of giving the admoni- 
tion required would be in vain, if the parties 
interested were not bound to act upon or 
notice it. And it is not to be presumed that 
congress required a vain thing to be per- 
formed. 

This proceeding "by monition and default is 
recognized by the supreme court in U. S. v. 
Halleck, 1 Wall. [68 U. S.] 454, and in U. S. 
V. Estudillo, Id. 716. In tlie latter case, the 
district court refused to set aside the default 
on the application of a party who had neg- 
lected to appear in answer to the monition, 
and, on appeal, the supreme court held that 
the action of the district "court in this re- 
spect is not subject to revision, the opening 
of the default being a matter resting in its 
discretion." Id. 

This is a recognition of the validity of the 
default, and, by implication at least, that the 
parties failing to answer to the monition are 
bound by the judgment. The court could 
have no discretion to act in relation to a voia 
thing. 

But the defendants say that the smwey, 
when ordered into court, did not touch the 
land patented to them, and that they, there- 
fore, had no interest in the matter. But they 
were interested in opposing the very change 
which the United States, the party at whose 
instance the survey was ordered into coma, 
sought to have made. The exceptions filed 
before the monition issued, and the consider- 
ation of which was the object sought, par- 
ticularly pointed out that the survey was 
erroneous in this, that it did not locate the 
land, so as to embrace that already patented 
to defendants. Thus, the exceptions to be 
considered, did directly affect the defendants" 
interest, as much as the interests of plaintiff; 
and it might as well be said, that Larkin had 
no interest in the matter, as that the defend- 
ants had none. Without the exceptions to 
the survey, there was nothing to consider. 
They were the very subject-matter upon 
which the court was called upon to act, and 
the exceptions specially insisted that the 
gi'ant should be so located as to cover the 
land patented to defendants. The defendant-; 
were more interested in opposing the excep- 
tions than Larkin himself. The defendants, 
therefore, were parties in interest, and they 
were admonished to appear "for the protec- 
tion of such interests." Having failed to ap- 
pear, after being x-egularly summoned in the 
mode prescribed by the statute, and their 
default having been duly entered in pursu- 
ance of the practice of the court assuming it 
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io be competent to accLuire jurisdiction in 
this mode, I do not perceive why they shonld 
not be bomid by the judgment in the same 
manner, and to the same extent, as if they 
liad appeared.. 

The plaintiff's grant is the elder grant The 
judgment of the district court is, that it is 
properly located, as designated in the decree 
-and embraced in the patent The patent is 
intended to give effect to the grant, and it 
relates to the date of the gitint, and over- 
reaches the defendants' patent and grant 

Had defendants appeared, this judgment 
itnd patent would, have been conclusive upon 
them, unless the Rodrigues Case is to be over- 
ruled. 

If they were bound to appear in answer to 
the monition to protect their rights, the re- 
sult must be equally conclusive; and tliat 
they were bound to appear, I think there can 
Tje little doubt 

But suppose, in consequence of defendants 
not appearing, the judgment locating plain- 
tiff's land, and the patent in pursuance of 
such location, are not conclusive, then it fol- 
lows, imder the decision in Eodrigues' Case, 
that neither patent is conclusive; for, if the 
location of Castro's grant in that case did not 
affect the holders of the elder grant to San- 
-chez, because they were not parties to the 
proceeding, then, for the same reason, the 
prior location of Fernandez's grant cannot 
4iffect the rights of plaintiff, who was not a 
party to their proceedings. 

In that view it might be necessary to de- 
termine, anew, whether there was error in 
the location of the Boga rancho by the dis- 
trict court; for, if correctly located, the pat- 
•ent issued upon it being upon the elder grant, 
would, upon principles of the eases cited, 
•constitute the superior title. If, as the su- 
preme com't say, the com*t is called upon "to 
•determine where the grant to the present 
•claimant ought rightfully, to be located," it 
must be because he is entitled to have the 
particular land upon which it is "rightfully 
located"— the land which it was intended he 
should have when the gi-ant was made. 

Upon the question of the rightful location 
-of the Boga grant, no facts were proved on 
the trial affecting it, other than such as are 
•expressed in the findings; and upon those 
facts, it does not appear to me tliat any party 
uninfluenced by a desire to conform to the 
prior selection of the claimant, or to avoid 
locating the grant upon lands ah*eady assign- 
<jd to another gi'ant, would have located it 
otherwise than it was located by the disti-ict 
judge. 

I have examined the opinion of the distinct 
judge, given in deciding the question of loca- 
tion, and the reasoning seems to me to be 
•conclusive upon the question. Tlie grant and 
diseiio are so specific that little latitude is 
left for the exercise of discretion in the loca- 
tion. The disefio is by far the most accurate 
plat of the county embraced in it, of any 
•diseiio that has ever been brought to my 



notice. It is understood to have been made 
by General Bidwell fi'om the map of Vioget, 
the principal surveyor in the country at that 
time. But this does not appear in the evi- 
dence. Since it is a remarliably accurate one, 
it is not important who made it, or from what 
data. The only marked inaccm*acy appears 
to be the giving of the wrong number to the 
parallel of latitude laid down in the diseno. 
The Sutter Case tlu-ows some light on the 
cause of this error. The adoption in the pre- 
liminary sm'vey of the designation of the 
degree, instead of the actual location of the 
parallel with reference to siu*rounding ob- 
jects, by Larkin and the first sm-reyors en- 
gaged in making the preliminary location of 
the grant, doubtless gave rise to the subse- 
quent difl3.culties as to the location of the re- 
spective grants. The petition of Flugge asks 
for a tract of land situate "on the western 
side of Feather river, and sti'etching along 
the said river from 39 degrees 33 minutes. 
45 seconds, north latitude, to 39 degi'ees 48 
minutes 45 seconds, and forming on this line 
a square one league in breadth, * * * 
as it is rendered manifest by the annexed 
sketch." 

The quantity of land is not mentioned in 
the petition, but it is asked from one line of 
latitude, as shown by the diseiio, to the other, 
"one league in breadth." 

The order for the grant limits the quantity 
to five square leagues, "its first boimdary to 
be from 39 degrees 33 minutes 45 seconds, 
northern latitude;" and the formal grant is 
for five square leagues on the western side 
of Feather river; "the first boundary to be 
from 39 degrees 33 seconds, 45 minutes, as 
the respective sketch explains," in the lan- 
guage of one translation, or of another, "hav- 
ing its first boimdary from latitude 39 degrees 
33 minutes 45 seconds north, as appears from 
the corresponding plan." The northern 
boundary is not indicated, either in the order 
or grant 

It was manifestly intended to adopt the 
parallel of latitude, as it was laid down on 
the diseno,' The decree of confirmation, also, 
directs the land to be "located in accordance 
with the calls of the grant, and the bounda- 
ries as delineated on the map accompanying 
the espediente to which reference is made. 
The southern boundary line indicated on the 
said map by the line marked 39 degrees 33 
minutes 45 seconds; and the northern bound- 
ary by the line marked 39 degrees 4S minutes 
45 seconds, north latitude," etc. Thus, ac- 
cording to the grant, the "first boundary," 
that is the southern line of the land granted, 
is to be the parallel 39 degrees 33 minutes 
45 seconds, as laid down on that map; that 
is to say, the line so designated on the plat, 
but, as it is thus located, the northern line 
is not mentioned. Feather river is to be 
the eastern boundary. Two boundaries are, 
then, determined. The petition asks tliat the 
land may be one league in breadth, and this is 
generally regarded as allowed, when nothing 
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is said ia the grant to the conti-aiy. The 
land is then limited to five square leagues, 
which would require the ti'act to be five 
leagues in length to make the quantity. It 
is only necessary to find the point on the 
river, where the line, as laid down on the 
map, crosses it, and project the parallel from 
that point, to obtain the southern boundary, 
and we then have all the elements to mate 
a certain location. 

Few Spanish grants point out the land 
intended to be granted with so much cer- 
tainty as this one. It admits of but one 
general location, unless the "fii'st boundary" 
is wholly abandoned, and this cannot right- 
fully be discarded, cither under the grant 
or decree. If this boundary can be properly 
located on the land, then upon the principle 
of the maxim, "Id certum est quod eertum 
reddi ijotost," the location is certain; for 
it will be a tract of land having the parallel 
as located for its southern, and Feather 
river as its eastern boundary, and be one 
league in width and five leagues long, and 
tliat ti'act can occupy but one general loca- 
tion. This comes very near being the grant 
of a specific tract. As said in Fossat's Case, 
there is "no sobrante here," where two lines 
are given, and the data for finding the others. 
2 Wall. [G9 U. S.] 715, 716. 

By an examination of the disefio, it will be 
seen that the Sacramento, Feather and 
Yuba rivers, Arroyo de Honeut and Los 
Pieos, all well-kuown and sti-ikiug physical 
landmarks, are very accui-ately laid down, 
as well as a very large number of particular, 
and less prominent objects; and the parallel 
"marked 39 degrees 33 minutes 45 seconds," 
:rnd the Boga ranch o, located with- reference 
to these objects. By comparing this diseno 
with the plat of Feather river and the Boga 
rancho, as finally located and patented, con- 
sti'ucted from actual survey, it will be seen, 
on following the line of the rivei", laid down 
on both, tliat the same bends in the river 
are found in tlie corresponding plats, and 
that the southern line in the actual sui-vey 
of the rancho, as finally located, is drawn 
just below a bend in tlie river corresponding 
with a similar bend on the diseno, imme- 
diately below which, in a corresponding posi- 
tion, the parallel marked "39 degi'ces 33 
minutes 45 seconds," is drawn. So, also, the 
Airoyo de Honeut, or Honeut creek, is found 
on the opposite side of the river, in the same 
relative position with reference to the south- 
ern line on both plats, the said creek flowing 
into Feather river about the same apparent 
distance from the southern line as indicated 
on both plats— the plat of the sm-vej"^ as final- 
ly located, and the diseiio. So far as I am 
iible to judge, therefore, from the two plats, 
the southern line is located by the final de- 
cree, in the same position as on tlie diseno. 
It is plain, also, by mere mathematical cal- 
culation, that there is but one quarter of a 
degi-ee (15 minutes) in latitude embraced in 
the diseuo to the Boga rancho; and, since 



the ti'act embraced in it is but one league in 
breadth, there is not enough land within the- 
diseno to satisfy the two grants, five leagues 
for the Boga, and four for the Fernandez 
grant— nine leagues in aU— and that the 
Fernandez grant could not be located within 
that diseno without necessai-ily interfering 
with the Boga grant, supposing the southern 
line of the Boga grant to have been correct- 
ly located. It is true, that one witness tes- 
tified generally, that there was enough land 
within the diseiio to satisfy both gi-ants, but 
this was, manifestly, on an erroneous hy- 
pothesis as to the location of tlie designated 
parallels. Conceding the southern line of the 
Boga ranch, as finally surveyed, to be cor- 
rectly located, it seems manifest, that it 
would be impossible to locate that gi*ant 
within the territory embraced in the diseno^ 
without embracing a portion of the Fernan- 
dez grant, as patented. 

The defendants' counsel have assumed, in- 
their argument, that the southern boundary 
of the Boga grant is coincident with the 
northern boundary of the Sutter grant, and 
that the northern boundaiy of the Sutter 
grant is one league below the southern line 
of the Boga gi'ant, as finally located, and 
coincident with the southern line of tihat 
rancho, as located on the plat which was 
first ordered into court, and afterward set 
aside. But the Sutter tract, or line, is no- 
where mentioned in the petition, gi'ant, 
diseiio or decree, in the case of the Boga 
gi'ant. It is not one of the calls, either of 
the grant or decree. So far as I am able to 
determine the question from the proofs made 
on the ti'ial of tlie case, the final decree of 
the district court locating the Boga gi'ant, 
locates it in strict accordance with the calls 
of the gi'ant, and of the decree of confirma- 
tion. And I do not see that it could have 
been located in any other way, without vio- 
lating the calls of the grant and decree, un- 
less by a somewhat strained consti'uction, 
the location should be extended the entire 
length of the diseno, from the southern line, 
as actually located, one quarter of a degree 
north, to the other fine laid down on the 
diseiio, marked 39 degi'ees 4S minutes 45 
seconds, diminishing the breadth so as to 
include only five leagues. But, this, I think, 
would, manifestly, not be to carry out tlie 
intent of the grant or decree; besides, it 
would embrace much more of the Fernandez 
rancho than it does as now located. The 
only other location that could be considered, 
would be to adopt the true location of the 
pai'allels of latitude as designated by the 
numbers, as was done in the first survey. 
But this is manifestly inadmissible, as no 
part of it would then be within the territory 
laid down on the diseiio. 

If, then, the question of location could be 
considered as open to examination, as be- 
tween the parties to this action, I should 
still, upon the case as presented, be com- 
pelled to hold tnat the Boga grant is lo- 
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cated in strict accordance with the calls of 
the grant, and decree of confirmation. And 
it ^oes not appear to me to be susceptible of 
any location within the calls of the grant, 
or decree of confirmation, as indicated by 
the diseuo, that would not necessarily in- 
clude a considerable portion of the Fernan- 
dez grant as located and patented. But, as 
before stated, in view of the present state 
of the authorities, I do not regard the ques- 
tion of location as now open. I think the 
action of the district comrt conclusive. 

It is fm-thei' said that the note and stipula- 
tion as to third parties in the patent to the 
Boga rancho, in effect excepts the land to the 
extent of the interference. But it is, plainly, 
not an exception of the land. It merely 
states the fact of the interference, and says 
in virtue of the act of [March 3] 1851, the 
patent shall not affect the interest of "third 
persons," and, "consegiuently, shall not af- 
fect any valid adverse right, if such exists, 
to such portion of the land as may be covered 
by the Fernandez rancho, patented as afore- 
said," without assuming to determine wheth- 
er there was any valid adverse right, or to 
except the land from the patent. The Fer- 
nandez patent contains a similar stipulation 
as to the rights of "third persons," and, if 
tlie clause in the Boga patent can be re- 
garded as an exception, the same must be 
said of the clause in the Fei'nandez patent. 
Neither is an exception of the land, but only 
of any adverse right in the lands, if any 
there is. 

There can be no doubt, I apprehend, that 
any party acquiring an interest in land from 
tlie United States, subsequent to the pres- 
entation of a claim under a Spanish or 
aiexican grant for confirmation, would be 
concluded by the proceedings, not merely on 
the principle of the doctrine of relation, as 
suggested in a number of cases, but also upon 
the principle that eveiy one who acquires an 
interest in the subject-matter of the litigation 
from one of the parties ta it, pendente lite, 
takes it subject to the result of the litigation, 
and is estopped from again contesting the 
matter. It may be that this principle, in re- 
spect to Mexican grants, may carry the estop- 
pel back to the date of the ti'eaty, so as to 
apply to all interests acquired fi'om the Unit- 
ed'' States after the nation became the pro- 
prietor of the public domain of California; 
for the United States, themselves, covenant- 
ed to protect the interests of Mexican gran- 
tees, not to tm'n them over to be litigated 
with individual citizens, as assignees of the 
United States; and the contest between the 
claimant and the United States may, in a 
certain sense, for that pm-pose, be regarded 
as initiated, or as existing in an inchoate 
state from the date of the treaty. If so, 
these parties woidd take any interest from 
the government, with the understanaing in 
contemplation of the treaty and public law, 
that the rights of the claimants xmder the 
United States should be represented by the 
Sfed.cas. — 31 



govei-nment in the contests to ai*ise under 
such laws as should be enacted in pursuance 
of the treaty for procm-ing a confirmation 
of existing grants, and be concluded as be- 
ing in privity with the United States in the 
proceeding. 

The right of grantees under the Mexican 
government to have their titles ascertained 
and protected, attached at the date of the 
treaty. Time was required to provide tri- 
bunals, and a mode of proceeding to adju- 
dicate their rights. 

Provision was made at an early date to 
carry out the obligations of the treaty by the 
act of 1851, and two years were given within 
which to present claims. It was not con- 
templated that there should be a race, or a 
scramble, for the first confirmation, or that 
one who should be the most expeditious, or 
find the fewest obstacles to overcome, or be 
able to thrO'W the most obstacles in the way 
of his adversary, should thereby gain an tm- 
just priority. It was, on the conti'ary, de- 
signed that each claimant, pm-suing his right 
within the time allowed, should have that 
which justly belonged to him, whether early 
or late at the goal of the contest. 

I see no good reason, therefore, why, when 
a claim has once been presented within the 
time allowed, the presentation should not be 
regarded as relating to the date of the treaty, 
when the obligation on the part of the Unit- 
ed States attached, and all stand in this pai-- 
ticular upon a common footing. The United 
States assumes the obligation at that point 
of time, and from that moment the proceed- 
ing may well be regarded as in esse, so far 
as that all parties subsequently acquiring in- 
terests from the United States shovild be 
bound by the result, leaving the rights of 
conflicting claimants imder confirmed Mexi- 
can grants to be determined in the ti*ibunals 
of the country, in the first proceeding where- 
in both parties have an opportunity to be 
heard according to the rights and equities, 
as they actually existed at the date of the 
treaty^ 

But, whatever the principle upon which the 
conclusions rest, so far as Mexican gi-ants 
in Calif oraia, and the treaty and acts of con- 
gress especially applicable thereto are con- 
cerned, the results indicated appear to me 
to be clearly deducible from the authorities, 
as they now stand. 

I have examined a large number of cases 
decided by the supreme coui-t of this state, 
and of the United States, and endeavored to 
extract therefrom the principles thus far set- 
tled, beai'ing upon the questions at issue, and 
to apply them to the facts of this case with- 
out advancing any theories of my own. If 
I have not misapprehended the decisions, 
t they fm'nish principles either expressly de- 
tei-mined, or clearly foreshadowed, sufiicient 
to indicate the judgment that should be en- 
tered. But if I have erred in my concep- 
tion of the law, as laid down by the su- 
preme court, or in the opinions which I have 
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beon called upon to consider, of any of tlie 
learned judges now constituting that coiu't, 
I shall, doubtless, be set right upon a review 
of the case on writ of error. After giving 
the case the best consideration I am able to 
bestow upon it, the following conclusions 
have been attained: 

First— That the plaintiff's cause of action 
is not ban-ed by the statute of limitations. 

Second— That the selection, by Larkin, of 
the tract as located by the preliminary sm-- 
vey, and by the first survey made after the de- 
cree of confirmation became final; his claim 
of the ti'act so selected, as the land gi-anted 
to Flugge, and his acts relating thereto, do 
not estop said Larkin, or those deriving title 
through him, from now claiming the land as 
finally located by the district com't and pat- 
ented. 

Third— That the fact that the Fernandez 
grant was first presented for confirmation, 
and was first finally surveyed and patented, 
is not conclusive evidence of title, as against 
the claimants under the Boga grant. 

Fourth— that the holders of the Boga grant, 
it being the elder grant first finally confirmed, 
with boundaries, both in the grant and de- 
cree of confirmation, so definitely described 
as to admit of but little variation in the lo- 
cation, and it having been finally located and 
patented so as to include a portion of the 
land covered by the patent issued under the 
Fernandez grant, are "third persons" with 
respect to the Fernandez grant, within the 
meaning of the fifteenth section of the act of 
[March 3] 1851, and they are not ccr<eluded 
by the prior final location and patent of said 
latter grant. 

Fifth— That the smwey of the Boga gi-ant 
having been made and approved by tne sur- 
vej'or-general of California, and retm*ned 
into the district court, by order of said court, 
and proceedings for the purpose of contest- 
ing and reforming the same being pending in 
said com-t, at the date of the passage of the 
act of congress of June 14, 1S60, relating to 
the subject, the said district com-t had juris- 
diction \mder said act, to revise said smwey, 
and determine by its judgment or decree, 
the true location of said grant. 

Si.xth— That since the exceptions filed to 
said sm-vey directly affected the interests of 
the claimants under the Fernandez grant, 
said claimants were parties in interest, who 
v^'ere authorized and required by the provi- 
sions of said act, upon due notice, to "inter- 
Tene for the protection of such interest." 

Seventh — ^That due notice, admonishing all 
parties in interest to appear for the protec- 
tion of their interests, having been given, in 
accordance with the i^rovisions of said act. 
And the rules and practice of said coiu't, and 
the said claimants under the Fernandez 
grant having failed to appear, and the de- 



fault of all parties who did not appear hav- 
ing been duly entered in pm'suance of the 
rules and practice of said court, the said 
claimants are bound by said proceedings in 
the same manner and to the same extent, as 
they would have been bound had they inter- 
vened in said proceeding. 

Eighth— That said proceedings are judicial 
in their nature, and are conclusive upon the 
parties in interest appearing, or who, being 
duly admonished, fail to appear, but make 
default, and their privies, and tlie proceed- 
ings in this case are conclusive upon the de- 
fendants, as to the true location of the Boga 
grant. 

Ninth — ^That the Boga grant being the eld- 
er gi'ant, and being correctly located in ac- 
cordance with the calls of the grant, and de- 
cree of confirmation, the patent is evidence 
of title from the date of the grant. 

Tenth— That at the date of commencement 
of this action, the plaintiff, by title derived 
from Thomas O. Larkin, the patentee of the 
Boga grant, was seized in fee, of an undi- 
vided three-fom'ths part of the premises de- 
scribed in the complaint. 

Eleventh- That the defendants had no title, 
as against the patentees of the Boga grant, 
and as against said patentees, were in the 
wrongful possession of said premises, and 
they wrongfully and ualawfully withhold 
the same from the plaintiff. 

Twelfth— That said plaintiff is entitled to 
judgment for possession of said premises, 
and for his costs of suit. 

Let judgment be entered for plaintiff for 
possession of the premises described in the 
complaint, and for costs of suit. 

[NOTE. Affirmed by the supreme court in 
Henshaw-v. Bissell, 18 Wall. (85 V. S.) 255, 
on the grounds, with others, that, wliether or 
not the grant by the governor of CaUfornia to 
Fernandez be treated as one of specific bound- 
aries or of quantity, it conld not interfere with 
and displace the prior grant to Flugge, not- 
withstanding that it was first surveyed and 
patented; that the confirmation did not change 
the character of the grant to Flugse as one of 
specific boundary, nor that to the Fernandez as 
one of quantity; that the siu*vey of the Flugge 
claim under Act June 14, 18G0, and the pro- 
ceedings of the district court tlierein, made the 
Flugge grant conclusive as to all adverse claim- 
ants under floatinsr grants; that it was no ob- 
jection to the autliority of the district court 
that the cause was ordered therein before the 
act went into effect; and that it was imma- 
terial that a different survey had been previ- 
ously approved by the governor of California; 
further, that, the present action having been 
commenced within the time designated after 
final confirmation of the grant, and before tht- 
repeal of the state statute of limitations, it 
was not barred; that the statute did not run 
against the plaintiffs while the proceedings for 
the confirmation of the Flugge claim were pend- 
ing; and that plaintiffs Were not estopped by 
the fact that Larkin had previously erroneously 
located the Flugge tract, and had announced 
that his claim covered the land selected.] 
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Case "No. 1,448. 

BISSELL et al. v. HOBTON. 

[1 Brunner, Col. Cas. 53; ^ 3 Day, 281.] 

Circuit Court, D. Connecticut. 1808. 

■Courts— JuiiiSDiCTiox— Citizenship— What Con- 
stitutes. 
In an action for ejectment of lands in Con- 
necticut, of wliieh the defendant had disseised 
the plaintiif eighteen montlis before, and contin- 
ued in possession, part of the plaintiffs were de- 
scribed as citizens of Vermont, and part as 
citizens of Connecticut, and the defendant 
was described as a citizen of New York, dwell- 
ing in Connecticut. Bold, that the plaintiffs 
were not citizens of Vermont, nor the defendant 
a citizen of New York, within the constitution 
and ':iws of the United States, and that the 
■cause, therefore, was not within the jurisdiction 
■of tliis court. 

At law. This was an action of ejectment 
for lands in Hebron, in the state of Connec- 
ticut, alleging that the defendant ousted the 
plaintiffs of the demanded premises eighteen 
months before the commencement of the ac- 
tion, and had ever since remained in posses- 
sion. 

Dana and Gilbert, of counsel for the de- 
fendant, moved to erase this cause from the 
doclcet on the ground that from the descrip- 
tion of the parties it did not appear to be 
within the jurisdiction of the court. The 
plaintiffs were described thus: "Benjamin 
Bissell, late of Hebron, in the county of Tol- 
land, in the state of Connecticut, now of 
Saint Johnsbury, in the county of Caledonia, 
in tlie state of Vermont, a citizen of the state 
of Vermont, Abel Bissell, Hezeldah Bissell, 
Elijah House, Francis Norton, John Thomp- 
son Peters of said Hebron, and Asa Willey, 
late of said Hebron, now of Ellington, in the 
county of Tolland aforesaid, citizens of the 
state of Connecticut." The defendant was 
■described as foUows: "Elihu Horton of Green- 
field, in the county of Saratoga, in the sta,te 
New York, a citizen of the state of New York, 
now dwelling in said Hebron." To support 
the jurisdiction it ought to appear either that 
the plaintiffs are citizens of Vermont and the 
defendant a citizen of Connecticut, or that 
the plaintiffs are citizens of Connecticut and 
the defendant a citizen of New York, The 
:first part of the alternative is not true, for 
all the paintiffs except one are described as 
residing in Connecticut, and are averred to 
be citizens of Connecticut. The second part 
of the alternative is equally groundless, for 
it is averred that the defendant is now dwell- 
ing in Hebron, in this state. 

J. T. Peters, conti-a, insisted that as the de- 
fendant was expressly averred to be a citizen 
of New York, he must be so considered, not- 
withstanding his residence in Hebron at the 
time of commencing the suit. He might be 
transiently dwelling there, without any de- 
termination to remain there permanently. It 
wiU be admitted that he is still a citizen of 

* [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



New York, unless he has become a citizen of 
Connecticut; but a transient residence here 
will not make him such. The word "citi- 
zens," within the intent and meaning of the 
constitution and laws of the United States, 
in regard to this subject, has reference to 
such persons only as have the rights of free- 
men, and are eligible to civil offices, within 
the district where they dweU. But it does 
not appear that the defendant has any such 
rights and qualifications in this state. 

LIVINGSTON, Circuit Justice. The rights 
of suffrage and eligibility to office are of no 
weight in the decision of this point, it is to 
be determined on other grounds. The plain- 
tiffs ai-e partly in Vermont and partly in 
Connecticut They are not, therefore, citi- 
zens of Vermont within the constitution and 
laws of the United States. "With regard to 
the defendant it is admitted that he now re- 
sides in Connecticut, and has resided here 
during the time in which, he has been in pos- 
session of the demanded premises, which 
clearly evinces a determination in him to re- 
main here permanently. 

PER CURIAM. Let the cause be erased 
from the docket 

NOTE [from original report]. Jurisdiction — 
Citizenship Essential to. See Piquet v. Swan 
[Case No. 11,134], criticizing case in text; 
Case of Sewing Machine Co., 18 Wall. [So U. 
S.] 580, citing the same. 
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-BISSELL et al. v. JTSFPERSONVELLE. 

[16 Leg. Int (1859) 110;^ 6 Pittsb. Leg. J. 
411; 3 Wkly. Law Gaz. 279.] 

Circuit Court, D. Indiana,^ 

Ratlroad Companies — Cokporation — Municipal 
Subscription — Railroad Bonds — Estoppel. 

1. In 1854 the common council of the city of 
Jeffersonville, Indiana, subscribed $200,000 of 
stock in the Fort Wayne and Southern R. R, 
Co. It turned out that they had no power un- 
der their charter to make such a subscription. 
At the suggestion of R, R. Co: the common 
council applied to the legislature for power to 
ratify the subscription. In 1855 the legislature, 
by a general law, authorized all cities "which 
had made any such subscription, upon the peti- 
tion of three-fourths of the legal voters of the 
city, to ratify and confirm such suljscription." 
The common council passed an order ratifying 
this subscription — reciting on their minutes that 
three-fourths of the legal voters had thus peti- 
tioned. Before the bonds in controversy, how- 
ever, were issued, a large number of the citi- 
zens (said to be more than one-fourth of the 
whole voters) filed before the board a remon- 
strance against the issue of any bonds, on the 
grounds that the necessary number of voters 
had not signed the petition. From the minutes 
it appeared that such remonstrance was filed, 
but neither the names of petitioners or remon- 
strants were set out on the minutes of the coun- 

^ [Reprinted from 16 Leg. Int. 110, by per- 
mission.] 

* [Reversed by supreme court in Bissell v. 
City of Jeffersonville, 24 How. (65 U. S.) 287.] 
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cil. The council issued the bonds, $200,000, 
and delivered them to the Railroad Co., whose 
officers were cognizant of all that occuiTed. 
Some of the bonds were U-ansfeiTed to Bissell 
& Co. for money advanced to the company, and 
this suit was upon the coupons attached, and 
the defence was that the common council had 
no power to ratify the original subscription of 
stock, as it was made upon the petition of less 
tlian three-fourths of the legal voters of the 
city. Other grounds were urged by the defend- 
ants, such as alleged fraud and collusion be- 
tween the common council and the railroad com- 
pany, but the court held: That the common 
council had no power originally, to make the 
subscription, tliat the act authorizing the ratifi- 
cation was a special power, and must be strict- 
ly executed according to the terms af the act. 

2. That they had power to ratify no subscrip- 
tion made except upon the petition of three- 
fourths of the legal voters. 

3. That whether such number had petitioned 
or not was a question of fact which might be 
inquired into. 

4. That the recital on the minutes of the 
board did not conclude anybody; they were 
prima facie only and might be denied. 

5. That the minutes of their proceedings were 
not records in the sense of records of a court 
of law, which imply absolute verity, and con- 
cluded nobody. 

G. That the enabling act of the legislature' 
was a public act and was notice to the world, 
and hence, although the bonds were transferred 
to third parties, they could not be said to be 
innocent holders without notice. 

7. That the recitals of the board of common 
council if false i-endered the bonds void. 

8. That a corporation is not estopped from de- 
nying its power to execute a contract. 

9. That a special power granted by the legis- 
lature to an individual or to a coi-poration to 
do a certain act, must be executed strictly in 
the mode, and upon the terms prescribed in the 
act. 

10. That the defendant could by testimony 
show the fact that no voters, or less than the 
number required by the act had signed the pe- 
tition, notwithstanding the minutes of the board 
had i-eeited the fact otherwise, and that being 
done, the plaintiff could not recover. 

[See note at end of case.] 

[At law. Action by George B. Bissell, David 
T. Robinson, and Calvin Day against the 
city of Jefeersonville upon coupons of bonds 
made and issued by the city of Jeffersonville 
to the Fort AVayne & Southern Railroad 
Company. Judgment for defendant.] 
[Before HUNTINGTON, Disti-ict Judge.] 
[The opinion is not now accessible, and 
does not .appear to have been anywhere re- 
ported in full.] 

[NOTE. Reversed by the supreme court on 
writ of error in 2-i How. (65 U. S.) 287, on 
the ground, with others, that the recital in the 
bonds that three-fourths of the legal voters of 
the defendant city had petitioned for their is- 
suance could not be controverted by parol evi- 
dence; that the record of the resolution ratify- 
ing and confinning the contract, and the recital 
in the bonds furnished conclusive evidence that 
the common council readjudicated the question 
as to whether or not the requisite number of 
legal voters had signed the petition; and that 
the corporation was estopped to set up its own 
conduct to defeat the claims of persons who 
had relied upon its representations.] 
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BISSELL V. MErHAM. 

[X Woolw. 225; ^ 2 West. Jur. 2G8.] 

Circuit Court, D. Missouri. Oct. Term, 18G8.' 

Pilots — Whex Two Pilots are Necessary, axd 
WHETUEit Master mat Act as One of Them— 
Pat of Officer doing Double Dutt — Master's 

Ll.UJILlTY for InJORT TO CaRGO. 

1. The rules or practice of sea-going vessels 
do not require two pilots, nor preclude the 
master from acting as one of two pilots. 

[See V. S. v. The Science, Case No. 16,239.] 

2. No case establishes a different rule in the 
navigation of our interior waters. 

3. The act of August 30, 1852 (10 Stat. 61), 
does not establish a different rule. 

4. The fact that insurance companies require 
two licensed pilots as a condition of their issu- 
ing policies on vessels navigating our interior 
waters does not create, in this respect, a public 
policy having the force of a law. 

5. Whether two pilots are necessary, and 
whether the master may act as one of them, de- 
pends upon the requirements of the voyage, 
and is a question simply of whether the vessel 
is well manned, officered, and equipped. 

6. The rule is sometimes held that an inferior 
officer, compelled, by an accident to his superior 
occurring during the voyage, to discharsie the 
duties of the latter, is entitled to no additional 
compensation. This rule does not apply to- 
the case of parties who, before the voyage, 
agreed for the double service of master and 
pilot to be discharged by one person. 

7. The storage of the cargo, on steamboats on 
western rivers, is under the special charge of 
the mate. By the maritime law, the master is 
personally liable to the shippers, in many cases, 
for injury to the cargo, because, in the absence 
of the owners of the vessel, personal credit is 
given to him. 

8. As between the master and owners, he is 
liable only for reasonable care and diligence. 

[Appeal from the district court of the Unit- 
ed States for the eastern district of jMissouri. 

[In admiralty. Libel by Peter Bissell, for 
the recovery of pilot's wages, against the re- 
spondents, Michael S. and William G. Mep- 
ham, owners of the steamboat Iron City. 
Decree for libellant, reversing the unreported 
decree of the district court] 

Mr. Leighton, for appellant. 

Sharp & Broadhead, for respondents. 

MILLER, Circuit Justice. This is an ap- 
peal from a decree in admiralty, of the dis- 
ti-ict com-t for the eastern district, dismissing 
the libel of Bissell, the appellant. 

The appeal was argued and submitted at 
the October term, 1867; and rather on ac- 
count of the importance and novelty of the 
principles than of the amount of money in- 
volved in it, has been held under advisement 
until the present term. 

^ [Reported by .Tames M. Wool worth, Esq., 
and here reprinted by permission.] 

- [Affirmed bv supreme court in Mepham v. 
Biessel, 9 Wall. (76 U. S.) 370.] 
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The rapid growth of commerce, since the 
settlement of Idaho and Montana territories, 
has stimulated the use of steam navigation 
on 2000 miles of the Upper Missouri river, 
where heretofore has rarely floated anything 
more nautioal than the fiu'-trader's Macki- 
naw. The great length of the river, flowing 
through an uninhabited region, thus opened 
to actual and useful steamboat navigation,— 
a navigation limited to a small portion of 
the year, and to vessels of 'light tonnage,— 
has given rise in the cotirts to questions in 
admiralty of much difficulty, and which, in 
the absence of precedent, demand great cir- 
<;unispection on the part of the com'ts in 
their determination. 

The defendants were the owners of three 
steamboats engaged, in the spring of 1866, 
in tlie trade from St. Louis to Fort Benton, 
the extreme point of steamboat navigation. 
<Jne of these vessels, the "Iron City," made a 
voyage to that point from St Louis, which, 
including twenty-six days during which she 
was in the service of the United Sta,tes gov- 
ernment, occupied from the 16th of March 
to the 26th of July of the year mentioned, a 
period of four months and ten days. Dui*- 
ing this time, the libellant, by agreement 
with the owners, acted as master and as pi- 
lot, and, according to the testimony, with a 
single alleged exception, to be noticed hei'e- 
a,fter, disehai-ged fully the duties of both 
positions. The defendants daim that there 
was a special contract in regard to compensa- 
tion; but we conem' with the judge of the 
disti'iet court, that it is not established by 
the testimony. 

This suit is brought to recover compensa- 
tion as upon a quantum meruit, for those 
services as master and pilot. The libel and 
the answer concur that the services, both as 
master and as pilot, were rendered, and that 
they were so rendered according to agree- 
ment made between the parties before the 
boat started on her voyage. 

It is now argued that this contract was 
void, as being a* violation of some principle 
■of public policy, or of some- rule of law con- 
cerning the navigation of such vessels. To 
sustain this proposition, no reference has 
been made to any lofle of maritime law, to 
any usage, or to any decided case. The libel- 
lant was regularly licensed as a pilot. Be- 
sides him there was another licensed pilot 
on board all the time, whose competency is 
not questioned. To maintain the ground 
taken, it is necessary to assume that it is 
an established rule that two pilots are neces- 
sary to a vessel, and also that no one act- 
ing as master can fill the place of one of 
them. There is no such principle in the rules 
or usages governing the navigation of sea- 
going vessels. They have no regular pilots 
while at sea. The com*se of the vessel is di- 
rected by the master, who governs, if he does 
not actually manage, the wheel. On ap- 
proaching a port, or in navigating a narrow 
bay or river, he takes a pilot, to whom, for 



the time, he siurenders his vessel. But in 
such case, only one pilot is required. The in- 
ference from maritime usage therefore is, 
that but one pilot is ever needed, and that, 
in the ordinary direction of the vessel, the 
master acts as pilot No case has been de- 
cided, so far as we know, which establishes 
a different rule in regard to the navigation 
of our internal watercom*ses. 

We are referred to the act of congress of ■ 
August 30, 1852 (10 Stat. 61), concerning ves- 
sels propelled in whole or in part by steam. 
That act contains, for the construction, equip- 
ment, navigation, and conti'ol of steam-ves- 
sels, a system both minute and comprehen- 
sive, designed to secure the comfort and 
safety of passengers. In a statute of this 
character, if anywhere, we might expect to 
find the rides laid down that every vessel 
shall have two pilots, and-'that no person 
shall act as both pilot and master at the 
same time. iSut while all pilots are required 
to be examined and licensed, and a penalty 
is imposed when any other than a pilot so 
licensed is employed, neither of tiiese rules 
is prescribed by the act 

It would appear from the testimony of one 
of the defendants, that insurance companies 
requu-e that a vessel should be provided 
with two pilots, as a condition to the issuing 
of policies on such vessel or her cax-go. He 
says, that the reason for getting a pilot's 
license for the plaintiff, which he assisted in 
proem-ing, was to satisfy this requirement of 
those companies. It may be necessary to 
the proper manning of steamboats that, in 
long and continuous voyages on our inland 
waters, they should have two pilots; and 
imtil assm'ed that this requirement is an- 
swered, insurance companies may very prop- 
erly refuse to issue policies on such vessels. 
But this course of dealing, especially as it 
is aside from the matter of this contract, 
cannot create a public policy having the 
force of law. The advantages which these 
companies, and others connected with ti'ado 
and commerce, such as raih'oad and express 
companies, banks, &c., have over the public, 
is already sufficient, without giving to the 
stipulations which, for their own protection, 
they insert in these contracts, or to the rules 
on which they conduct their business, a 
power equal to that of a legislative enact- 
ment. The question whether two pilots are 
necessary to a steamboat is not, therefore, 
to be settied by reference to any princi- 
ple adopted by insm'ance companies in the 
conduct of their business, nor, indeed, by 
a regard to the reasons for such a princi- 
ple, but only by a consideration of the re- 
quirements of each particular voyage. At 
most, the inquiry could be only whether the 
vessel were sea-worthy, and well manned, 
officered, and equipped for the service ex- 
pected of her. If a boat run but from St 
Louis to Alton, or any other voyage to be 
completed in a few hours, or a longer dis- 
tance with stoppages, during which he may 
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obtain necessary rest, one pilot is sufficient; 
but if it be a long voyage of continuous run- 
ning, tlien, as the navigation of our rivers 
requires a slillled pilot to be always at tlie 
wheel, two are necessary. So, in determin- 
ing whether, there being two pilots on board, 
one may act as master, the real inquiry in 
each case is, whether the vessel, uuder all 
the circumstances, is sufficiently manned, of- 
ficered, and equipped. In a ti-ade which de- 
mands the constant care and vigUance of the 
captain in person— as, for instance, in voy- 
ages where the boat lands every hour or 
two, to receive or discharge cargo or pas- 
sengers, requiring each time the attention of 
the master or his substitute, the mate — one 
man may be unable to discharge properly 
the duties of master and of pilot. On the 
other hand, in a voyage of several thousand 
miles, dm-ing which, between the points of 
deijartiu'e and destination, the vessel may 
have occasion to stop only for fuel, where 
the crew is small, and their discipline a mat- 
ter of form, the tonnage of the vessel light, 
and the cost of freight of necessity bm*den- 
some, it may be for the interest of all, the 
owner of the vessel as well as the shipper 
of the cargo, to place the command in the 
hands of one who, by performing also the 
duties of pilot, can cm-tail the expense of 
transportation. 

Such a case is the one before us. On that 
ground, no valid objection to this contract is 
apparent. 

It is, however, insisted, that the libellant, 
being employed as master, is entitled to no 
additional compensation for his services as 
pilot, on the gi-ound that his duty as master 
required him to supply the deficiencies of all 
the other officers of the boat; in fact, that 
in serving as pilot, he was only discharging 
his dutj' as master. It is true that there are 
some cases which hold that when, by the 
death or illness of the master during a voy- 
age, a mate is compelled to discharge the 
duties of his superior officer, he is entitled to 
no additional compensation on that account. 
These decisions rest on the ground that, hav- 
ing undertaken to discharge all the duties 
which might devolve upon him as mate, the 
new duties devolved upon him by accident 
were included in the tmdertaking, and are, 
in contemplation of law, paid for by his 
wages as mate. 

The authorities are not uniform on this 
Ijoint, but those which hold the doctrine 
place it on the ground mentioned. In the 
case before us, however, it is agreed that 
the libellant and the respondents conti-acted, 
at the outset, for this double service. They 
did not, however, agree upon any price for 
it, nor upon any price for his services in 
either capacity separately. The libellant was 
engaged at the stai-t as pilot as well as 
master, and his services were as necessary 
in the former as in the latter character. In 
fact, such services were usually valued high- 
er than those of master. It is not, then. 



a case of new duty accidentally devolving 
upon the master by reason of his office; but 
it is a duty totally distinct from that of mas- 
ter and of a more valuable class, which, 
by conti'act made beforehand, he undertook 
to perform, not as part of his services as 
master, but as additional thereto. Under 
such circumstances, there does not appear to 
be any sound reason for refusing him a rea- 
sonable compensation for the double servii i-s 
which lie rendered. 

It remains to ascertain what should be 
allow=ed for these services. We have no 
positive statement of their value by any 
witness, except the libellant himself, lie 
estimates them at from $1000 to $1200 per 
month. The defendant thinks $200 or $300 
per month would be sufficient. Fortunately, 
there are some undisputed facts which enable 
us to come to a satisfactory result. Besides 
the parties, the onlj' two witnesses examined 
are Bush, the mate, and Stone, the other 
pilot. They both concm* in the statement 
that, besides dischai-ging his duties as master, 
the libellant did full duty as pilot It also 
appears that he was well acquainted with 
the river for SOO miles between Forts Union 
and Benton, where Stone, the other pilot, 
had never been. Stone, who was introduced 
as a witness by the defendant, also testifier 
that Bissell did as much piloting as he, and 
that he also faithfully did his duty as mas- 
ter. Stone, for his services as pilot, accord- 
ing to an agi-eement which received tlie- 
approbation of the defendants before the 
boat left St. Louis, was paid $800 per month. 
When the boat entered the service of gov- 
ernment, Stone left her, and a pilot named 
Goring was employed at $700 per month. 
In the settlement made by the respondents 
with government, $1000 per month was al- 
lowed for the libellant's services, and re- 
ceived by the defendants. 

From these imdisputed facts, it seems fair 
to conclude that libellant's services as master 
and pilot should not be rated lower than 
$900 per month. At this • rate, for four 
months and ten days, they would amount to- 
$3900. From this sum there must be de- 
ducted $1000, 'which the libel admits to have 
been received on account. 

The respondents claim that the furthei- sum 
of $1000 should be deducted for damages, 
which, through the libellant's carelessness 
and negligence in the discharge of his duties 
as master, occm'red to flom- dm-ing the voy- 
age, and for which they had been compelled 
to pay. If this allegation be established, the 
amount paid should be charged against him. 
But the only evidence tending to support 
this statement is the fact that one himdred 
sacks of flom-, shipped at St. Louis for 
Fort Benton, were foimd, on arrival at the 
latter place, to be damaged, and that $1000 
was allowed the owners for the injury. 

The flour was placed on deck by order 
of the owners. In passing over a sandbar, 
it, with other parcels of the cargo, was taken 
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off to lighten the vessel. In reshipping, after 
the boat had passed tlie bar, some twenty 
sacks of it, under the supervision of the mate, 
and without the knowledge of the master, 
wei-e stowed in the hold. Besides the lihel- 
lant, the mate is the only witness who tes- 
tifies on this subject. He declares that 
other sacks of flom*, not of this lot, which 
were placed in the hold with these, were 
not injured. It also appears that the dam- 
age was found to exist in other sacks, which 
were of this lot, but were not placed in the 
hold. From this testimony, it cannot be 
presumed that the injmy was caused by 
the stowage in the hold. But if it were 
so, the custom seems to be settled, that the 
manner of storing the cargo in steamboats, 
on the western rivers, is a matter under the 
special charge of the mate. In this case, 
at least, it is clear that what was done by 
him was in violation of the orders, and with- 
out the knowledge, of the libeUant 

No proof is ofCered to show that the flour 
was soimd when received, or that the injmy 
was not the necessary effect of the long voy- 
age on some peciiliar condition of the flom*. 
Nor is any evidence given of the manner in 
which the loss was settled with the owners 
of the flour,— whether by a lawsuit, by arbi- 
tration, by the order of tlie defendants, or of 
some agent or consignee of their vessel at 
Fort Benton, or by the libellant or master. 
Tn reference to all this we are left to con- 
jectm'e. 

It is certain that no actual carelessness, 
negligence, or want of attention on the part 
of libellant is shown. If he is to be held lia- 
ble at all, it must be upon a principle which 
would make him liable to the owners of the 
vessel for every loss for which they or the 
boat would be liable to shippers or passen- 
gers. Can such a principle be maintained? 
It is undoubtedly true that, by the maritime 
law, although the master may have no in- 
terest in the vessel, he is yet liable to the 
shippers in many cases where, by the gen- 
eral principles of the common law concern- 
ing principal and agent, he could not be held. 
This personal liability of the master for con- 
tracts and obligations which he undertakes 
as agent or servant of the shipowners, who 
reap all the proflts of the voyage, and pay 
him only a stipulated compensation, grows 
out of the fact that while the owners may 
be imknown, or beyond the reach of the con- 
tracting parties, personal credit is given to 
him by parties who, thus dealing with him, 
must be protected. 

But when the question is one between the 
master and the owners, it does not seem just 
that the former should be held to anything 
more than reasonable care and diligence, and 
the exercise of such skill as his position may 
be supposed to require. In other words, 
while, according to the stringent rules gov- 
erning common cai-riers, the owners are lia- 
ble to shippers, and while the master also 
may be liable to them to nearly if not quite 



the same extent, it by no means follows that 
his liabihty to the ownei-s is governed by the 
same rules. 

Such a doctrine would make it very unsafe 
for any responsible man to act as a master, 
because he would become practically an in- 
sm-er to his employers, against the rigid ob- 
ligations which they have assumed to third 
parties, as common carriers. TVe are not 
aware that any such principle has received 
the sanction of the com-ts. 

Applying these views to the facts of the 
present case, we do not perceive how the 
libellant can be held responsible to the re- 
spondents for the damage done to the flour, 
even conceding, what is not proved by the 
testimony before us, that the injiu*y was suf- 
fered during the voyage, and was one for 
which the boat was liable. 

Thfe libellant, therefore, is entitled to a de- 
cree for the sum of §3900, less the $1000 paid 
him, with interest by way of damages on 
the $2900, from Jidy 1, 1866, to the present 
time. Judgment accordingly. 

[NOTE. This decree was affirmed by the su- 
preme court on appeal. The court (Mr. Justice 
Swayne delivering the opinion), held, as the 
damage to the flour arose from inherent causes, 
and as it was stowed without the knowledge 
or direction of the master, he is not liable. 
Mepham v. Biessel, 9 Wall. (76 U. S.) 370.] 
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Case K"o. 1,451. 

BIXBY et al v, COUSE et al. 

[8 Blatchf. 73.]^ 

Circuit Court, S. D. New York. Nov. 14, 1870. 

Removal of Causes — Bt Two of Several De- 

FEXDASTS — PeTITIOX. 

1. Under the act of July 27th, 1866 (14 Stat. 
306 [c. 288]), two out of several defendants, in 
a suit cannot remove the suit, as between the 
plaintiff and such two defendants, into this 
court, unless there can he a final determination 
of the controversy, so far as it concerns such 
two defendants, without the presence of the 
rest of the defendants. 

2. Under the act of March 2d, 1867 (Id. 55S 
[e. 196]), all the defendants in a suit, who are 
not merely nominal defendants, must be citi- 
zens of a state or states other than the state in 
which the suit is brought, and must unite in the 
petition for removal, or there can be no removal 
of the suit. 

[Cited in Grover & B. S. M. Co. v. Florence 
S. iSr. Co., 18 Wall. (So U. S.) 587; New 
Jersey Zinc Co. v. Trotter, Case No. 10,- 
167.] 

[See Mvers v. Swann, 107 U. S. 546, 2 Sup, 
Ct. 685.] 

[At law. Action by Francis M. Bixby and 
others against Eleazer M. Couse, William H, 

* [Keported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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De Camp, and others. Plaintiffs move to 
vacate an order of removal from the state 
court. Motion granted.] 

Spaulding & Richardson, for plaintiffs. 
Bi'own & Estes, for Couse and De Camp. 
Joseph W. Howe, for other defendants. 

BLATOHFORD, District Judge. So far as 
tliis case is undertalcen to be removed into 
this com-t as against the defendants Couse 
and De Camp, under the act of July 27th, 
1S6G (14 Stat. 306 [c. 2SS]), I am not sat- 
isfied that there can be a final determination 
of the controversy, so far as it concerns 
them, without the presence of the defendants 
who did not petition for the removal of the 
cause, being all the defendants except Couse 
and De Camp. As the case is not here by 
virtue of any order by the state court for its 
removal, I must assume that the state court 
has not determined that it is satisfied that 
thei-e can be such final determination. Un- 
less there can bo sucli final determina- 
tion, tlie removal of the cause cannot be 
made, as between the plaintiffs, on the one 
side, and Couse and De Camp alone, as de- 
fendants, on the other side. 

In regard to the supposed removal of the 
cause under the act of March 2d, 1807 (14 
Stat. 5oS [e. 19(>J), being the act in regard to 
prejudice o;.- local influence, the proper con- 
struction of that act, in analogy to the con- 
struction whicli has always obtained in re- 
spect to the 12th section of the judiciary act 
of September 24th, 1879 (1 Stat. 79), is, that 
all the defendants in a suit, who are not 
n^orely nominal defendants, must be citizens 
of a state or states other than the state in 
which the suit is brought, and must unite in 
the petition for removal, or there can be no re- 
moval of the suit. In this case, the defend* 
ants other than Couse and De Camp are not 
shown to be merely nominal defendants, and 
they did not unite in the petition for removal, 
and two of them are citizens of the state 
In which the suit is brought. 

The motion by the plaintiffs to vacate the 
order entered in this court on the 4th of 
April, 1870, directing that this cause proceed 
in this court, is granted. " 
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BIXBY V. JANSSEN et al. 
[6 Blatehf. 315.]^ 
Circuit Court, S. D. New York. March 13, 
1869. 
Courts— JuRiSDiGTiox— Foreign Coxsul. 
Where an action on conti*act was brought in 
this court against the persons composing a firm, 
and the jurisdiction of the court depended whol- 
ly on the fact that one of the defendants was a 
consul in tlie United States for a foreign power, 
and it was held that the firm was not liable, 
but that one of the defendants, other than the 
consul, was liable, with tAvo other persons, 
who composed, with him, a former Gxm: Held, 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



tliat this court had no jurisdiction to give 

judgment against such defendant. 
[Cited in Froment v. Duclos, 30 Fed. 386.] 
[See St. Luke's Hospital v. Barclay, Case 
No. 12,241.] 

This was an action on contract [by Fran- 
cis M. Bixby, sxuwivor of Humphrey & Co., 
against Gei-hard Janssen, Leopold Schmidt, 
and others, composing the firm of Janssen, 
Schmidt & Ruperti], tiied before the com-t 
without a jm-y. [Judgment was given for the 
defendants.] 

Spaulding & Richardson, for plaintiff. 
Hem-y D. Lapaugh, for defendants. 

BLATCHFORD, Disti'ict Judge. I do not 
think, on the evidence, that the firm of Jans- 
sen, Schmidt & Ruperti is liable to the plam- 
tiff for the claim sued for. I think, however, 
that the persons who composed the former 
firm of J. W. Schmidt & Co., on the 23d of 
February, 1865, are liable for it. Those per- 
sons were John W. Schmidt, Edward Von- 
derheydt, and the defendant Janssen. The 
defendant Schmidt, who is consul in the 
United States for the kingdom of Saxony, 
was not a member of the firm of J. W. 
Schmidt & Co. on the 23d of February, 1865. 
He became such in aiareh, 1865. It is on- 
ly by reason of his being a foreign consul 
that this court has any jiu-isdiction of this 
action. The defendant Janssen was a mem- 
ber of the firm of J. "W. Schmidt & Co. on 
the 23d of February, 1865, and, as such, is 
liable to the plaintiff for the claim sued for, 
according to the written memorandum of 
tliat date; but, as the firm of Janssen, 
Schmidt & Ruperti, as a firm, is not liable 
for the claim, and there can be no recovery 
in this suit against the defendant Schmidt, 
the consul, the jurisdiction of the com*t to 
give judgment against Janssen fails, he hav- 
ing been properly sued in this com*t only as 
a copartner w^ith the defendant Schmidt, and 
being, in fact, sued only as a member of the 
firm of Janssen, Schmidt & Rupex'ti, and his 
liability as such copartner not being estab- 
lished. Janssen, though liable, as a member 
of the firm of J. W. Schmidt & Co. on the 23d 
of February, 1865, for this claim, must be 
sued for it in a state court. 

I, therefore, find for the defendants. 
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In re BJORNSTAD. 

[9 Biss. 13;^ IS N. B. R. 282.] 

District Court, W. D. Wisconsin. Slay, 1S78. 

Exemptions of Merchasts — Coxstrcction op 
Statute — Dissoj.ction of Partseksuip — Indi- 
vidual Exemption. 
1. The provision in the statutes of Wisconsin 

providing for the exemption of "the tools and 



^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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implements or stock iu trade of any meclianic, 
miner or other person, used and kept for the 
purpose of cairying on his trade or business, 
not exceeding $200 in value," applies to mer- 
chants. 

2. If a partnership is dissolved and the part- 
nership stock is transferred to one of the part- 
ners, the right of exemption, under the ex- 
emption laws, attaches on the part of such 
owner of the property, even against partnership 
creditors. 
[See In re "Whetmore, Case No. 17,508; In re 
Robinson, Id. 01,933; In re Parker, Id. 10,- 
724.] 

[In bankruptcy. Jorgen Bjornstad, a banli- 
Tupt mei'chant, claims an exemption of stodc 
in trade to the value of $200, under 2 Tayl. 
«t Wis. c. 134, § 32, subd. 9, wMch was al- 
lowed. 

[For proceedings on application for dis- 
cbarge of the bankrupt, see 5 Fed. 791.] 

J. H. Carpenter and Rufus B. Smith, for 
Ijankrupt. 

H. M. & H. A. Lewis,' for opposing cred- 
itors. 

BUNN, District Judge. The facts as stip- 
ulated by the parties are these: That in 
October, 1S75, tlie bankrupt and. one Martin 
Madson formed a copartnership for general 
merchandising which, they carried on until 
-about Febniai-y 27, 1878, imder the fii"m 
name of Bjornstad & Co., during which 
time they contracted debts, which are still 
unpaid, to the amount of about $5,000; that 
about Febi-uary 27, 1878, they dissolved the 
partnei-ship, Madson selling out his interest 
in the concern to Bjornstad, who took the 
■stock, amounting to about $2,G50, assumed 
the partnership debts, and thei'eaf ter till tlie 
time of filing the petition in bankruptcy 
earned on the business in his individual 
behalf. 

Thequestlon submitted is whether the bank- 
rupt is entitled to $200 exemption of the 
«tock in trade, under subdivision 9, § 32, c, 
134, p. 1551, 2 Tayl. St. Wis. That sub- 
division is as follows: "The tools and im- 
plements or stock in trade of any mechanic, 
miner or other person, used and kept for tlie 
pm'pose of darrying on his tiude or business, 
not exceeding two homdred dollars in value." 

It is insisted by the attorneys for the as- 
signee that this provision does not extend to 
merchants, but only to miners and 
mechanics and to other persons to whom 
tools and implements are necessary to carry 
■on their business, on the principle of noscitm: 
il sociis; and the argument seems very plau- 
sible to say the least. The question is, 
whether it is conclusive. There is one cir- 
<:umstance which in my judgment should 
have great weight in detennining the ques- 
tion of exemption, and that is the .imiforra 
construction that has been placed upon the 
language of this subdivision in the state. 
Though, strange to say, the question has 
never been directly decided by the supreme 
com-t of the state, it lias been decided again 



and again in the several circuit courts, and 
so far as my information goes, always in 
favor of the more liberal construction that 
would extend the exemption to merchants as 
weU as 'mechanics and miners. And I tJiijcili 
this has been the general practice and under- 
standing of the courts and of the profession, 
to allow the exemption. 

In some of the cu-cuits at least, of my own 
knowledge, the statute has been so construed 
by successive circuit judges for upwards of 
twenty years, and the rule become weU 
settled and undisputed; and I am informed 
that such is the case in other circuits. 

In the absence of any decision to the con- 
trary by the highest court of the state I think 
it is not too much to say that the decisions 
and practice of the circuit courts may be 
taken as the law. And accordingly it has been 
the uniform practice in this coml, and I 
understand also in the eastern district, ever 
since the banlcrupt law went into effect, to 
allow the exemption. This uniform and con- 
cmTent practice, acquiesced in for so long a 
time in the state and federal com'ts, mi^bt 
be taken as conclusive of the law. But as 
the question may arise again it may be well 
enough to look at it a little de novo. 

Our constitutional provision is as follows: 
"The privilege of the debtor to enjoy the 
necessary comforts of life shall be recogni-ied 
by wholesome laws, exempting a reasonable 
amoimt of property from seizure and sale 
for the payment of any debt or liability 
hereafter contracted." Const. Wis. art 1, § 17. 
It was incumbent on the legislature to carry 
out this beneficent provision of tlie eonstitu- 
tiouy and it did so at an early day, in an 
enlightened and liberal manner according to 
the spirit and pm'pose of the provision. 

As the provision is general, applying to aU 
debtors, it is fair to infer in order to cany 
it out according to its spirit and pm*pose, that 
aU. classes of persons should be recognized, 
and so far as possible equally provided for, 
and that in making general provisions for 
exemptions as the legislature did, it intended 
to carry out the constitutional provision in 
a manner to cause its benefits to be shared 
in as equal a manner as possible by all class- 
es of debtors. And it would . seem, if the 
statute is fairly capable of such a construc- 
tion, it should be so constraed. I am in- 
clined to think it is. The exemption laws 
are remedial and beneficent acts of legisla- 
tion, and are to be liberally interpreted .and 
administered to carry out the constitutional 
provision. Oilman v, Williams, 7 Wis. 329. 

Section 23, c. 134, 2 Tayl. St. Wis., ex- 
empting a homestead, applies to all classes 
of debtors. 

Subdivisions 1-6, § 32, exempting the 
family Bible, family pictures and school 
books, family library, pew in a ehtu:ch, 
wearing apparel and household goods, apply 
equally to all classes of debtors. 

Subdivision 7, exempting two cows, ten 
swine, one yoke of oxen and one horse, or 
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in lieu thereof a span of horses, ten sheep, 
and tlie wool from the same, either in the 
new material or manufactured into yam or 
cloth; the necessary food for all the stock 
mentioned in this section for one year's sup- 
port, either provided or growing, or both, as 
the debtor may choose; also one wagon, cart 
or dray, one sleigh, one plow, one drag, and 
otlier'far'ming utensils, including tackle for 
teams, not exceeding fifty dollars in value; 
though in terms applying to all classes of 
persons, from the nature of the articles ex- 
empted, applies to a much larger extent to 
farmers than any other class, because they 
are the only persons that ever keep or have 
any use for many of the articles named as 
exempt. 

Subdivision 8, exempts provisions for the 
debtor and his family necessai-y for one 
year's supi^ort, either provided or growing, 
or both, and fuel necessary for one year— and 
applies to all classes. Then follows sab- 
division 9, first above quoted, which provides 
for mechanics, miners, etc., and also in a 
subsequent part of the subdivision exempts 
tlie libraiy and implements of any profes- 
sional man, not exceeding two hundred dol- 
lars. And then follow many specific acts 
scattered through the session laws, making 
provisions for certain classes of debtors. 
One exempts all sewing machines kept for 
use in families, another all printing materi- 
als and press or presses used in the business 
of any printer or publisher, to an amount 
not exceeding $1,500 in value. 

Another exempts horses, arms, equipments 
and uniforms of all ofiicers and privates in 
the organized militia of the state. 

Another exempts all books, maps, plats and 
other papers kept or used by any person for 
the pm-pose of making abstracts of title to 
land. 

Another exempts the interest owned by any 
inventor in any invention seeui'ed to him by 
letters patent of the United States. 

Another the earnings of all married per- 
sons and all other persons who have to pro- 
vide for the entire support of a family for 
sixtj' days next preceding the issuing of any 
process of attachment or execution, etc. This 
provision was undoubtedly intended mainly 
for the benefit of laborers. There are still 
other specific provisions which it is not nec- 
essary to enumerate. 

It will be seen that besides the general 
provisions which apply to all classes there 
ai'e specific ones applying to all the loading 
industi'ial classes of the community, unless 
it be the merchant. The farmer, the me- 
chanic, the miner, the professional man, the 
printer', the military man, the laborer, are 
all snugly and expressly provided for under 
the vai'ious claxises of the exemption law 
against the stroke of accident and chance of 
time. 

Now there would seem to be as much rea- 
son for making provision for the merchant 
as any other class. They are certainly quite 



as likely to be overtaken by misfortune and 
to need the exemption. It is insisted that 
while two hundred dollars of tools and stock 
in trade would be of some use to enable the 
mechanic to pm-sue his ti-ade, that two hun- 
dred doUars stock in trade would not be 
enough to set a merchant up in business or 
be of much practical use to him. But it is 
submitted that although it would not go far 
as stock in trade, even so small an amount 
protected by the beneficence of the law from 
the rapacity of creditors in the horn' of ad- 
versity might do something toward keeping 
starvation from his family, while he shoidd 
have a little time in Avhich to look about and 
either make arrangements to continue in 
business or tiu-n his hand to some other em- 
ployment. 

In the case of Bevitt v. Crandall, 19 Wis. 
581, a farmer claimed as exempt luider the 
same subdivision, a grain driU worth eiglitj' 
dollars. But the court very justly held that 
although a literal consti'uction would include 
the farmer, that it never could have been in- 
tended to apply to him, because he was spe- 
cifically and liberally provided for in subdi- 
vision 7, which exempts his team and tackle, 
sheep, cows, swine, the food for a year's 
support of the same, wagon, cart, sleigh, 
plow, drag and other farming utensils not 
exceeding $50 in value. 

But, by parity of reasoning, the same pro- 
vision should apply to the merchant, be- 
cause he is nowhei'e else provided for. 

When we look at the language of the sec- 
tion and compare it with all the other pro- 
visions, keeping in view the presumed inten- 
tion of the constitution and the legislatm'e to 
make equitable provisions for all classes, it 
would seem that there is strong reason for 
holding that it was intended in this subdivi- 
sion to provide for merchants. 

I am referred to the case of Grimes v. 
Bryne, 2 Minn. 89 [Gil. 72], as an authority 
the other way. I am not dear but that case, 
as well as Guptil v. JMcFee, 9 Kan. 30, which 
follows the Minnesota case, is against the 
consti'uction which has generally obtained in 
relation to this provision of om' statute, and 
which I am disposed to follow. 

But there is one consideration which is 
very noticeable, and that is, the 'difference 
in the language of the two statutes. The 
provision of the Minnesota statute is: "The 
tools and implements of any mechanic, miner, 
or other person, used or kept for the pm-poso 
of caiTying on his trade or business; and, in 
addition thereto, stock in trade, not exceed- 
ing four hundred dollars inj value." The 
words, "and in addition thereto, stock in 
trade," would seem to indicate that it was 
the intention that the exemption of stock in 
ti'ade should apply only to the same clat^ 
of persons provided for in the previous part 
of the section and not merchants to whom 
tools and insti'umeuts are not necessary to 
their business. And so the court looked upon 
it, for they say: "In addition to whatV Why 
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manifestly in addition to tools and imple- 
ments above exempted. The legislature did 
not intend to leave the tools of the shoe- 
maker or harness-maker in his hands and de- 
prive him of the means of using them. They 
gave him a stock of material to work npon 
to render the provisions of exemption of 
some utility. The two dauses must stand 
together to bring either in harmony with the 
spirit of the law. The stock would be worth- 
less without the tools, and the tools idle 
without the stodv." 

The language of our statute is different, 
and I am inclined to think the provision dif- 
ferent in substance- The use of the disjunc- 
tive "or" in the language, "The tools^ and 
implements or stock in ti'ade of any ' me- 
chanic, miner or other person," would seem 
to indicate a purpose of providing for two 
classes of persons: that is to say, for me- 
chanics, miners and others, to the exercise 
■of whose trade or business, tools or imple- 
ments are necessary; and to another dass of 
persons like merchants, ta whose business, 
stock in trade is essential, but tools and im- 
plements are not I think, at any rate, the 
language will fairly bear this construction. 
It is certainly broad enough if interpreted 
anyways literally, to indude merchants, and 
considering the beneficent pm-pose of the law 
to make reasonable and eiiual pi-ovision for 
all classes of the commimity, I am disposed 
to think that the maxim noscitur a sociis 
should not in this case prevail over all other 
principles of constniction, so as to deny to 
so large and useful a dass of the community 
an equal participation and enjoyment of the 
exemption law. 

That it should be applied to the extent of 
excluding farmer's and others, who are other- 
wise specifically provided - for as held by 
Dixon, C. J., in Bevitt v. Grandall, supra, I 
have no sort of objection. Still, I do not 
think it requires a resort to that maxim, to 
hold that this provision was never intended 
to apply to farmers. 

But it id claimed the exemption should not 
be allowed, because the debts ai'e partnership 
debts, and that when contracted, the property 
belonged to the partnership; and there is 
some show of reason, as well as authority, 
for this position; but, in the absence of any 
fraudulent intent, I see no reason why- parties 
may not dissolve the pai-tnei-ship, sever their 
interest in the property, or one partner sell 
out his interest to the other, as was done in 
this case, and the partner continuing the busi- 
ness, and owning. the goods, be allowed to 
claim his exemption, the same as though no 
partnership had ever existed. This would 
seem to be in accordance with the principles 
laid down by Kyan, 0. J., in RussoU. v. Len- 
non, 39 Wis. 570. If, as is said in that case, 
each member of a partnei'ship is, in proper 
cases, entitled to his separate exemption of 
■ the partnership property, and that the part- 
nership property, after levy, may be severed 
by the partners, so that each partner may 
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have his several exemptions, it would seem 
to follow as a consequence of this doctrine, 
that if the partnership is dissolved and the 
partnership stock transferred to one of the- 
partners, that it is no longer partnership prop- 
erty, and the right of exemption on the part 
of the owner of the property attaches. 

But it is claimed that the joint creditoi*& 
have a lien on the partnership property for 
the payment of the joint debts, and this is 
true in a certain qualified sense. It is clear 
law that, as between the joint creditors of the 
pai-tnership and the separate creditors of the 
individual partners, the joint creditors are en- 
titled to priority of payment from the pai-t- 
nership fimds and the individual creditors 
from the individual funds of the partners. 
And, in this sense, they are said to have a 
lien on the partnership property, so that ore- 
partner 'cannot sell out his interest to a third 
person and prevent the payment of the joint 
debts; and such transfer conveys pnly to the 
purchaser the interest of the partner in the 
sui-plus after payment of the pai-tnership- 
debts. Menagh v. Whitwell, 52 N, Y. 146. 
But the lien is not a lien in the same sense 
that a mortgage or an execution levied is a 
lien, by any means. 'It is not a lien that 
transfers any title to the property, or any 
actual intei'est in it. The partnership credit- 
ors have just as much of a lieu, and no other 
or gi-eater on the partnership property, as the 
creditor of an individual debtor has on his~ 
property. Bm-ns v. Hauls, 67 N. C. 140. 

There is, in short, nothing in such a lien^ 
to prevent one partner from selling his in- 
terest in the goods to his coijartner and con- 
feiTing a good title, if done in good faith, and 
with no intent to place the property beyond 
the reach of a'editors. 

It is true that at the time of the dissolu- 
tion, the partnership was in debt, and their- 
liabilities by far exceeded their assets. But 
there is nothing else tending to show fraud, 
and this of itself, is not enough. 

If there had been any attempt to withdraw 
the funds and put them in a homestead or^ 
otherwise, beyond the reach of creditors, the 
case might come within the principle of In re 
Sauthofe [Case No. 12,379]. But, nothing ap- 
pears to show the transaction was not bona 
fide. 

And, upon the whole, I think the exemption 
should be allowed. 

NOTE [from original report]. A partner- 
withdrawing firm assets, upon dissolution, as 
his interest in the partnership, takes tliom 
subject to the rights of the firm creditors, if 
the fund remaining is insufficient for the pay- 
ment of their debts. This is true, even though 
no fraud is intended, and the partners be- 
lieved the remaining assets to be ample. And 
if the retiring partner invest the assets thus 
withdrawn by him, in a homestead, a court of 
equity will compel its surrender for the bene- 
fit of the creditors. In re SauthofE [Case No- 
12,380]. Partnership assets are a trust fund 
for the payment of the creditors of the finn,. 
and no exemptions can be set apart from them 
to the individual partners, until all the part- 
nership debts are paid. In re Croft [Id. 3,404]. 
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?!ee, also, Bx parte Eobinson [Id. 11,933]. 
Since the date of the above opinion by Judge 
Buun, the supreme court of Wisconsin has 
held in Wicker t. Comstock, 52 Wis. 315, 9 
N. W. 25, that subdivision 8, § 29S2, of the 
Revised Statutes of Wisconsin, which exempts 
from execution "the tools and implements, or 
stock in trade, of any mechanic, miner or oth- 
er person, used or kept for the purpose of car- 
rying on his trade or business, not exceeding 
two hundred dollars in value," applies to a 
stock of goods on sale by a merchant. 
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The B. J. WILLARD. 

[S Wkly. Notes Cas. 47.] 

District Court, D. Pennsylvania. Slay 7, 1879. 

Shipping— Charter Party — Coxstrcctiox — Fail- 
ure TO Provide Means to Load — Incojipi.cte 
Cargo— Liability op Charterer for Freight. 

[A charterer agreed to furnish a vessel named 
"a full and complete cargo of guano in bulk, 
* * * vessel to be loaded at Serrano Key by 
its crow, with the assistance of the men on 
the island." There were no means at the 
island to transport the guano, and the mas- 
ter of the vessel used the ship's boat until there 
was danger of rendering it unsafe for the home- 
ward voyage, when, having procured but two- 
thirds of a cargo, he returned. Held, that the 
charterer's failure to provide means of trans- 
ptjrtation justified the master, he having no other 
m(>ans at his command, in returning with an 
incomplete cargo, and rendered the charterer 
liable for freight on a full cargo.] 

[In admiralty. Libel for freight by B. F. 
Woodbury, master and agent of the schooner 
B. J. Willard, against More Phillips, charter- 
er of the schooner. Decree for libelant.] 

The schooner Tvas chartered at the port of 
Philadelphia, to proceed to Serrano Key, one 
of the guano islands of the West Indies, there 
to be loaded with a full cargo of guano, of 
which respondent was owner, freight payable 
on right delivery of cargo, etc. The vessel 
took on board a cargo of only 306 tons, a 
full cargo being 525 tons, and claimed freight 
on the difference. The charter-pai'ty con- 
tained, inter alia, the following clause: "The 
party of the second part doth engage to fm-- 
nish and provide to the said vessel a full 
and complete cargo of guano in bulk. » * » 
It is agreed that the vessel is to be loaded 
nt SeiTano Key by the vessel's crew, with 
the assistance of the men on tiie island. * * * 
The cargo or cargoes to be received and 
delivered according to the customs and usa- 
ges of the ports of loading and discharging— 
say within reach of the vessel's tackle. * * «> 
Vessel to take on board two small lightei*s, 
-etc., to be discharged at Serrano Key free of 
freight." The llbellant contended that it 
was impossible to load a full cargo, because 
the guano was not ready mined; that it was 
the duty of respondent to have the re- 
quired amount of guano ready mined, and it 
was shown that the lighters referred to in 
the charter-pai'ty bad not been furnished. 
Additional facts are discussed in the opinion 
of the court. 



Henry Flanders, for libellant 

The agreement was to load a full cargo, 
and the respondent is responsible for all con- 
tingencies that prevented this. Kirk v. Gibbs, 
1 Hurl. & N. SIO; Clark v. Crabti-ee [Case 
No. 2847]; Carr v. Petroleum Co., L. R. 1 C. 
P. 636; Barker v. Hodgson, 3 Maule & S. 
2G7.. 

John G. Johnson, contra. 

By the charter-party the vessel's crew were 
to mine and load the cargo, and the master 
acquiesced in this. Moreover, he was him- 
self to furnish the lighters, but sailed away 
without them. 

THE COURT (BUTLER, District Judge). 
By charter-party, dated August 25, 1875, be- 
tween B. F. Woodbm-y, master and agent of 
the schooner B. J. Willard, and Moro Phillips 
of Philadelphia, the latter agreed to furnish 
the vessel named a "full and complete cargo 
of guano in bulk," and pay $4.75 per ton of 
2240 pounds, on delivery in Philadelphia— the 
vessel to be loaded at Serrano Key (a guano 
island) by its crew, with the assistance of 
the men on the island. A printed form in 
blank was used in preparing the contract; 
and the agreement, taken literally, would 
seem to require that the cargo was to be 
received "within reach of the vessel's tackle." 
This, however, is probably the result of neg- 
ligence in filling the blanks, and failing to 
obser^^e what was printed, rather than of 
design. The undei-standing of the parties, as 
is shown by their subsequent conduct, was 
different; and the contract may be read, 
therefore, as if this provision were omitted. 

The vessel proceeded to the island and, 
loading 306 tons 6t guano, brought it to the 
port of delivery. °A "full cargo" would have 
been 525 tons; and freight on this quantity 
is charged, on the allegation that a full cargo 
could not be obtained by reason of fault in 
the respondent: First, in failing to have the 
proper quantity "mined;" and, second, in 
failing to furnish lighters to convey it to the 
vessel. The island is covered with guano. 
No "mining," in the ordinary sense of the 
term, is necessary. On scraping away a 
covering of rubbish, the guano is ready for 
shovelling into carts, or other means of 
conveyance. A part of 306 tons brought 
away was so uncovered when the vessel ar- 
rived at the island, and the balance was tm- 
covered by the master and crew. Whether 
it was the duty of the respondent to have 
the required amount ready for loading is, in 
our judgment, unimportant We do not 
think his failm*e in this, if such was his duty, 
would justify the libellant in coming away 
without a cargo. This obstacle could readily 
have been sm*mounted, and if it was the 
only one, should have been, and tlie respond- 
ent looked to for compensation. Such, doubt- 
less was the master's view of his dutj', for 
his testimony shows, as we have seen, that 
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lie proceeded to uncover the guano, and 
would have loaded a full cargo, as lie says, if 
the means of conveying it from the shore to 
his vessel had been sufficient for the purpose. 
He declares, distinctly and emphatically, that 
the reason he came away without a full 
cargo was, that the boat belonging to his ves- 
sel (without which it would have been un- 
safe to go to sea) was so injm'ed that he 
could use it no longer for loading, without 
danger of its complete desti'uction, and that 
there was no other on the island; and thus 
we are brought to the question presented by 
the libellant's second position, to wit, that 
the respondent failed to furnish the neces- 
sary lighters. "Was it the respondent's duty 
to do this? An examination of the testimony 
satisfies us that it was. It is not expressed 
in the written contract, nor is it, as we have 
seen, that the libellant was to transport the 
guano from the shore to the ship. But it 
was fully understood by the parties; and 
the written contract mvist be read with the 
reference to, and in connection with it. That 
he did not fm*nish them is undisputed. The 
single boat which he sent out proved to be 
wholly worthless. The master testifies that 
he condemned it before starting for home, 
but says he hoped to make it serviceable by 
repairs at the island. The respondent's coun- 
sel has suggested, with some force, that if 
the respondent was to fm-nish lighters, it is 
singular the vessel sailed without them. 
But, on the other hand, if the libellant was 
to provide them, it is just as singular that he 
saUed without doing so. The evidence shows 
that he applied to the respondent for them, 
and after failm-e to obtain any other than the 
worthless boat referred to, he sailed, depend- 
ing, as it would appear, on the use of his 
own boat, and the hope of being able to ren- 
der the other serviceable by repairs. Not- 
withstanding this failm'e of duty on the part 
of tlie respondent, however, the libellant 
was not justified in coming away from the 
island without a full cargo, unless it was 
virtually impossible to obtain it with the 
means at his command. If, by prolonging 
his stay for a few days, the required amount 
could have been loaded, it was his duty to 
remain, and look to compensation for tlie de- 
lay, and consequent loss thus sustained. Un- 
der such circumstdnces he could not come 
away empty, and subject the respondent to 
the much heavier loss consequent upon pay- 
ing freight on a cargo not carried. Could he 
have obtained a full cargo? A cai*eful ex- 
amination of the testimony has satisfied us 
that he could not, without serious danger of 
rendering his own boat unfit for use on the 
passage home. And this risk he was not re- 
quired to run. Indeed, his duty to himself 
and the crew forbade it. 

The libellant being free from fault, as is 
thus seen, he is entitled to the freight Avhich 
the respondent contracted to pay. The re- 
spondent's failm'e to receive "a full cargo" 
results entirely from his failm-e to observe 
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his contract; and he cannot, therefore, justly 
complain. 

A decree win be prepared against the re- 
spondent for ?S79.50, the difference between 
the freight on a full cargo and the amoimt on 
what was carried, with interest from date 
when the same should have been paid. 
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BLABON et al. v. HUNT et al. 

[2 N. J. Law J. (1879) 179; 26 Pittsb. Leg. J. 
180.] 

District Court, D. New Jersey. 

Baxkkoptct — Judgments axd Liexs — Iixegal 
Prefeuenoe — Warrant of Attorxet to Con- 
fess Judgment — Failure to Record. 

[1. Judgments and liens under esecution, ac- 
quired before a petition in bankruptcy by or 
against the debtor, are prima facie good and 
enforceable in favor of vigilant creditors, unless 
an illegal preference has been obtained, or an 
intent to evade the provisions of the bankrupt 
act is manifest.] 

[2. The concurrence of the following facts are 
necessarv to constitute an illegal preference 
within the act: The debtor must be insolvent, 
or acting in contemplation of insolvency; his 
purpose must be to give a preference, or, when 
the preference has been obtained by means of 
legal process, the seizure op attachment must 
have been procured or suffered by the debtor; 
the creditor must have reasonable cause to be- 
lieve the debtor to be insolvent; he must 
know that the seizure is fraudulent as against 
the bankrupt act; and in voluntary cases the 
preference must have been given within four 
months of filing the petition in bankruptcy.] 

[3. The giving by a debtor for a considera- 
tion of equal value of a warrant of attorney to 
confess judgment is not an act of banliruptcy, 
though the warrant is not recorded, but kept in 
the creditor's custody, unknown to others.] 

[4. In such a case the creditor may enter 
judgment, issue execution, and sue when insol- 
vency is apparent, provided he is not assisted 
by the debtor.] 

NIXON, District Judge. The bankrupt law 
does not avoid all liens. Nay, it recognizes 
and preserves those which are honestly ac- 
quired before the petition in baula-uptcy is 
filed. Judgments and liens imder execu- 
tion are prima facie good and enforceable in 
favor of the vigilant creditor, imless, in ac- 
quh'ing them, he has obtained an illegal pref- 
erence, or has manifested an intent to evade 
the provisions of the act, and the burden of 
proof is, ordinarily, upon the party contest- 
ing the validity of the lien. 

The defendants being acknowledged to be 
bona fide creditors of the bankrupt, the case 
falls within the provisions of section 5128 of 
the Revised Statutes, as amended by section 
11 of the supplement of June 22, 1874, under 
which there must be the concm-rerice of the 
following facts to avoid an illegal prefei-- 
ence: 1. The debtor must be insolvent or 
acting in contemplation of insolvency. 2. 
His pm-pose must be to give a preference. 
3. When the preference has been obtained 
by means of legal process, the seizure or at- 
tachment must have been procured or suf- 
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fered by the debtor. 4. The creditor must 
have reasonable cause to believe the debtor 
to be insolvent. 5. He must know that the 
seizure is a fraud on the provisions of the 
bankrupt act; and G. In voluntary cases, the 
preference must have been given -within fom- 
months of filing the petition in bankruptcy. 
A failui-e on the part of the general ei-edit- 
ors to establish any one of the foregoing 
facts leaves the second [secm-ed] creditors in 
the position of the advantac:es which by 
their superior diligence they have gained. 

The supreme eom-t in some recent cases 
has given a consti-uction to the above recited 
section, different, in many respects, from 
what vi'as formerly understood to be its 
meaning, and different— it is stated with 
great deference— from what seems to have 
been its own judgment in the case of 
Buchanan v. Smith, 16 ^^all. [83 U. S.] 
277. It may now be assumed that some- 
thing more than non-resistance in an insol- 
vent debtor is necessary to invalidate a judg- 
ment and levy on his property when the debt 
is due and he has no defence; that though 
the judgment creditor in such a case may 
know the insolvent condition of the debtor, 
his judgment and levy upon his property are 
not, therefore, void, and are no violation of 
the act; and that a lien thus obtained by 
him will not be displaced by subsequent pro- 
ceedings in bankruptcy, though commenced 
within four months after levy of the execu- 
tion or rendition of the judgment; and, fur- 
ther, that the giving by a debtor for a con- 
sideration of equal value of a warrant of at- 
torney to confess judgment is not an act of 
bankniptcy, though such warrant or confes- 
sion of judgment be not entered of recoi'd, 
but on the contrary be kept as such things 
often or ordinarily are, in the creditor's own 
custody, and with their existence unknown 
to others; and that the creditor may enter 
judgment of record on them when he pleases, 
even upon insolvency apparent, and issue ex- 
ecution and sell, such action being valid and 
not in fraud of the bankrupt law, unless he 
is assisted by the debtor. Wilson v. City 
Bank, 17 Wall. [84 U. S.] 473; National Bank 
v. WaiTen, 96 U. S. 539; Clark v. Iselin, 21 
Wall. [88 U. S.] 3G0; Watson v. Taylor, Id. 
378. 

The debtor's petition in bankruptcy was 
filed December ISth, when, as it clearly ap- 
pears from his schedule, he was largely in- 
solvent. All the judgments except one were 
entered of record only eight days before, and 
the exception was signed December 6th. It 
is not pretended that he had any extraordi- 
nary or .serious losses between these dates, 
and hence it must be inferred that he was 
insolvent when the jiidgments were entered. 
But whether the defendants had reasonable 
cause to believe the debtor was insolvent is 
not a material fact, if the obtaim'ng of the 
judgments and executions were the acts of 
the creditors without any procurement on 
the part of the bankrupt. And it is here, in 
Qiy opinion, that the complainant's ease fails. 



The testimony has been examined, and it 
does not authorize me to assert that they 
have shown that collusion existed between 
the banki'upt and the judgment creditors in 
regard to the entry of these judgments. 
They are all made witnesses by the com- 
plainants, and they all circumstantially and 
specifically deny it, and there is no evidence 
rising higher than a grave suspicion that the 
debtor had any knowledge of the intention 
of liis creditors to enter the judgments or to 
issue the executions until after they were 
entered and Issued. It is the misfortune of 
the complainants that they have been com- 
pelled to tm-n to the defendants to make out 
their case, and that their testimony con- 
cludes them in the absence of the existence 
of facts which show that they are not 
worthy of belief. I find no such facts, and 
the order requii-ing the sheriff -to hold the 
proceeds of sale tmtil the further order of 
this court is vacated, and the officer is left 
to execute his writs as required by the laws 
of the state. 
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BLACHLY et al. v. DAVIS et al. 

[1 McLean, 412.] 1 

Circuit Court, D. Indiana. May Term, 1839. 

CouKTS — JujiisniCTiox— Proof — G-enerai. Issue — 
Defect of Juijisdiction is Pleadings — Rem- 
edy. 

[1. Plaintiff need not prove that defendants 
served witliin the state are residents thereof 
where such defendants have pleaded the gener- 
al issue.] 

[2. A defect of jurisdiction appearing in the 
pleadings may be taken advantage of by mo- 
tion in arrest of judgment, or by writ of error.] 

[At law. Action by Blachly, Strong, and 
Simpson against Davis and Moon. Defend- 
ants move to dismiss for failure to prove that 
they are citizens of the state. Motion de- 
nied.] 

Mr. Pettit moved the court to instruct the 
jui-y that the plaintiffs cannot recover, unless 
they shall prove that the defendants are citi- 
zens of this state. 

But THE COURT said, it is never neces- 
sary, under the general issue, which has been 
pleaded in this case, to prove the citizenshii) 
of either party. It was formerly held in the 
circmt com-t of the United States, in Penn- 
sylvania, that the plaintiff must prove his 
citizenship as averred in his declaration, or 
he failed in his action. But tliis decision 
has been long since oveiTuled in that court. 
The rule is w^ell established, that if the de- 
fendant wishes to deny the citizenship of the 
plaintiff, he must plead it specially, and issue 
is joined on the fact, which is, generally, 
ti-iod hy the jury, before tlie merits of tlie 
cause are investigated. And so if a defend- 
ant has been sued in a district where the 
com-t has no jmisdietion, he must plead the 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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matter specially. If there be a general plea 
to tlie merits, it is an. admission of tlie jmis- 
diction; both as to the plaintiff and defend- 
ant. In this case the writ has been duly 
served on the defendants -within tliis state, 
as appears from the return of the marshal. 
And by filing the general issue, the defend- 
ants are precluded from raising this objec- 
tion. If the defendants did not live in the 
district, they Avere not amenable to the juris- 
diction, xinder the la-\V which declares no in- 
dividual shall be liable to be sued out of the 
disti'ict in which he resides, or in which the 
process is served; but this matter to be avail- 
able in defence, must be pleaded. The return 
of the officer who served the process, will al- 
ways be received as prima facie evidence, 
that it was properly served, and that the de- 
fendants are citizens of the district in which 
they were found. 

Where a defect of jurisdiction appears in 
the pleadings, advantage may be taken of it 
by motion in arrest of judgment, or by writ 
•of en-or. 

Motion overruled and judgment 
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In re BI/ACK et al. 

[2 Ben. 19G;^ 1 Am. Law. T. Hep. Bankr. 39; 
1 N. B. R 353 (Quarto, 81).] 

District Court, S. D. New Tork. March, 18GS. 

J^csoLVEsoT — Intent to Give Preference — Suf- 

FEUrXG PUOPERTV TO BE TaEEN — ORDINARY 

Course of Busixess — Actios by Assignee. 
1. "Wliere a firm, which owed debts which it 
was not able to pay, owed money to the brother 
-of one of the partners, which they were de- 
sirous of securing to him, and the two brothers 
•consulted a la^yyer as to how that could be 
done, who declined to advise them both, but 
sent away the partner, and then, in behalf of 
the creditor, brouglit suit against the firm to 
Tecover the debt, the summons being served on 
the creditor's brother alone, on which service 
judgment was entered by default against the 
£rm, and execution was issued to the sheriit, 
who levied on the firm property, whereupon pro- 
ceedings in involuntary bankruptcy were taken 
-against the firm, and they were adjudged 
bankrupts without opposition, and, on tie ap 
3>lica1aon of the judgment-creditor, the sherifiO 
was directed to sell the property and retain the 
proceeds to abide the order of the court, and 
proof was ordered to be taken of the facts at- 
tending t±ie entry of the judgment, and, on 
those proofs, the assignee in bankruptcy ap- 
l)lied for an order directing the sheriff to pay 
to him the proceeds of the property in his 
hands: Held, that, on the facts, the firm was 
insolvent, and suffered its property to be taken 
on legal process, with intent to give a preference 
to the judgment-creditor, sind that he had rea- 
sonable cause to believe that the firm was in- 
■solvent. 

[Cited in Yogle v. Lathrop, Case No. 16,085; 
•Martin v. Toof, Id. 9,167; Re Chamberlain, 
Id. 2,574; Be Gallinger, Id. 5,202; Beattie 
V. Gardner, Id. 1,195; Kohlsaat v. Hoguet, 
Id. 7,919. Approved in Haskell v. Ingalls, 
Id. 6,193. Cited in Re Lord, Id. 8,503; Re 
Heller, Id. 6,337; Re Craft, Id. 3,316; Re 
Black, Id. 1,458; Wadsworth v. Tyler, Id. 
17,032; Re Wright, Id. 18,071.] 
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2. That, therefore, under the thirty-ninth sec- 
tion of the bankruptcy act [of 1867] the firm 
had committed an act of bankruptcy, and the 
assignee in bankruptcy was entitled to recover 
back the property so taken. 

[Cited in Martin v. Toof, Case No. 9,167; 
Beattie v. Gardner, Id. 1,195; Kohlsaat 
'v. Hoguet, Id. 7,919. Approved in Haskell 
V. Insralls, Id. 6,193. Applied* in Re Lord, 
Id. 8,503. Cited in Re Craft, Id. 3,316; Re 
Blade, Id. 1,458; Wadsworth v. Tyler, Id. 
17,032; Re Wright, Id. 18,071.] 

3. That the word "insolvency," as used in 
that section, has a different meaning from the 
word "bankruptcy," as used in the second sec- 
tion of the bankruptcy act of 1841, and means 
a simple inabEity to pay, as debts become pay- 
able. 

[Cited in Re Walton, Cases Nos. 17,128 and 
17,130; Re Kingsbury, Id. 7,816: Graham 
V. Stark, Id. 5,676; Rison v. Knapp, Id. 
11,861; Martin v. Toof, Id. 9,167; Hall v. 
Wager, Id. 5 951; IT. S. v. Pusey, Id. 16.- 
098; Re Craft, Id. 3,316; Re Hanihel, Id. 
6,023.] 

4. That, if the act of a bankrupt does in 
fact give a preference to a creditor, it is com- 
petent to infer an intent on his part to give such 
preference,' unless he prove to the conti'ary. 

[Cited in Slartin v. Toof, Case No. 9,167; 
Re Seeley, Id. 12,628.] 

5. That, on the facts, there was, also, a trans- 
fer of property to the creditor, in violation of 
the thirty-fifth section of the act. 

[Cited in Tuttle v. Truas, Case No. 14,277; 
Haskell v. Ingalls, Id. 6,193; AVadsworth 
V. Tyler, Id. 17,032; Be Wright, Id. 18,- 
071.] 

6. That, as the creditor had submitted him- 
self to the jurisdiction of the court, there was 
no need of an action by the assignee to recover 
the property, but the court would order the 
sheriff to pay over the proceeds to him. 

[7. Cited in Re Dunkle, Case No. 4,160, as to 
the distinction between procuring and suffering 
property to be taken on legal process.] 

[In bankruptcy. In the matter of James 
Black and William Secor, involuntary bank- 
rupts. Decree directing the sheriff . to pay 
over to the assignee in bankruptcy the pro- 
ceeds of a sale on execution against the bank- 
rupts.] 

Charles H. Smith, for assignee in bank- 
ruptcy. 
H. P. Townsend, for Thomas P. Secor. 
Brown, Hall & Vandci-poel,^ for sheriff. 

BLATCHFORD, District Judge. The peti- 
tion, in this case, was one in involimtary 
bankruptcy, and was filed on the 22d of 
June, 1867. The acts of bankruptcy alleged 
iu the petition were, that Secor, acting for 
the firm of Blade & Secor, composed of the 
debtors, procured and suffered the property 
of the fii'm to be talion on legal process in 
favor of Thomas P. Secor, on a judgment 
entei'ed in the supreme court of New York, 
June 5th, 1867, for ?2,S79.78, in favor of 
Thomas P. Secor, against the debtors, and 
proem-ed and suffered said judgment to be 
entered, and an execution to be issued there- 
on to tiie sheriff of the city and county of 
New Tork, against the property of the debt- 
ors, and such property, consisting of goods 
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and chattels, to be taken by the sheriff by 
vii-tue thereof; and that Secor procured and 
suffered said property to be so taken, with 
intent to give a prefei-ence to Thomas P. 
Secor, as a creditor of the fii-m, and with in- 
tent to defeat and delay the operation of 
the bankruptcy act; and that the debt on 
which the judgment was entered was not a 
bona fide debt; and that the judgment was 
so procin-ed and suffered with intent to hin- 
der, delay, and defraud the ci-editors of the 
firm; and that the firm was whoUy insolv- 
ent, and had been so for more than a year 
then last past, and was so at the time of the 
commission of the aUeged acts of bankrupt- 
cy. On the 1st of July, 18G7, on proof of due 
personal service on the debtors of a copy of 
the petition and of an order to show cause, 
no opposition being made, an order was 
made by the court adjudging the debtors to 
be bankrupts, according to form No. 58. 

On the filing of the petition, on the 22d ot 
June, 1SG7, an order was made by the coui-t, 
under section forty, that an injunction issue 
resti-aining tlie debtors and all other per- 
sons, and especially the sheriff of the city 
and county of New York, from ti-ansferring 
or disposing of, or interfering with, the prop- 
erty of the debtors. The injunction was is- 
sued and served. 

On the 25th of October, 1SG7, an order was 
made by the court, on the application of 
Thomas P. Secor and of the sheriff, referring 
it to the register in charge of the case, to 
take proof of the facts as to whether the 
bankrupts, or either of them, procured or 
suffered the judgment referred to to be en- 
tered, and execution to be levied, with in- 
tent to give a preference to Thomas P. Se- 
cor, or any other person, or with intent to 
defeat the operation of the bankruptcy act, 
and whether Thomas P. Secor, or any per- 
son for whose benefit, in «whole or in part, 
the judgment was entered, had reasonable 
cause to believe that a fraud on the act was 
intended, or that the debtors were insolvent, 
and also whether the judgment, execution, 
and levy were valid as against the assignee 
in bankruptcy, and to report the proofs so 
taken. The order also provided, that the 
sherux be permitted to sell the goods levied 
on by him, and that he hold the net pro- 
ceeds subject to the further order of this 
com-t, to be made on the application either 
of the assignee or of Thomas P. Secor, on 
notice to the other party and to the sheriff. 
The register has taken the testimony and 
reported it to the com-t The net proceeds 
of sale in the hands of the sheriff are $1,957.- 
17, and the assignee in bankruptcy now ap- 
plies to the court, on the proofs taken be- 
foi-e the register, and on notice to Thomas 
P. Secor and to the sheriff, for an order that 
the proceeds of sale be paid over to the as- 
signee in bankruptcy. 

It appears, from the proofs, that the judg- 
ment was obtained against the bankrupts 
as partners and joint debtors, on service of 
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process on Secor alone. Such service was 
made on the 15th of May, 1867, and the 
judgment was entered by default, on the 
5th of June, 1867, which was the earliest 
day on which it could be entered in due- 
com-se of law. Black knew nothing of the- 
suit or of the judgment until after the 
judgment was entered. Thomas P. Secor 
was represented by counsel on the taking of 
testimony before the register. The witnesses 
examined were Sir. To'wnsend (the attorney 
for Thomas P. Secor in obtaining the judg- 
ment), Mr. Dewhm-st (a creditor of the firm), 
and James Black (one of the banlvrupts). 
Neither Thomas P. Secor nor "WiUiam Secor 
was examined. The amount of assets of the 
firm which has come to the hands of tiie 
assignee in bankruptcy is less than .?!<>;», 
the amount of the individual assets of Black 
which has come to his hands is less than 
?500, and no individual assets of Secor have 
come to his hands. 

The testimony shows that, shortly before 
the suit was brought, Thomas P. Secor and 
William Secor came together to 3Ir. Town- 
send, the attoi-ney; that Thomas tlien, in 
the presence of William, said that he liad 
come to consult Mi\ Townsend in regard to 
a claim which he had against Black & Secor, 
and that it was due, and he wished to got 
his pay or be secured, and Avas willing to- 
give time, but felt that he ought to be se- 
cured; that Thomas then asked Mr. Town- 
send how he could be secured, and Mr. 
Townsend told him there was gi-eat difli- 
culty in doing it; that William then told 
Mr. Townsend that the affairs of the firm 
were sound, and they would be able to pay 
their creditors, and said he was willing to 
secure Thomas in any way it could be done, 
and that his debt should be paid; that, in 
reply to an inauii-y by both of the parties as 
to how William could give security, Mr. 
Townsend told them that he knew of no 
way in which a security could be given that 
would be good to Thomas; that Jlr. Town- 
send then told William that he wanted 
nothing to do with him, and did not wish to 
advise with him in the matter, and that, if 
he was to act for Thomas, he could not act 
for him; that Thomas then said he wanted 
Mr. Townsend to act for him; that Mr. 
Townsend then desired WiUiam to leave the 
office, and told him that he could not have 
anything to do with him or his business; 
that ^^'illiam witlidi-ew and Thomas re- 
mained; that Mr. Townsend then told Thom- 
as that he knew of only one com-se to pur- 
sue in the matter, and that was to sue the 
firm, and to proceed with all diligence in 
doing it; that he wanted nothing from the 
firm, but that they would taJce their own 
com-se, and collect the debt, if possible, ac- 
cording to process of law; that Thomas 
then asked Mr. To^vnsend what he would 
advise him to do, and Mr. Townsend told 
him he would advise him to sue as soon as 
possible; and that Mr. Townsend then took 
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luom Thomas a statement of the claim, and 
di-ew the summons and complaint. During 
the conversation referred to, Thomas sug- 
gested that he might have a confession of 
judgment, and Mr. Townsend told him that 
he could not William said, in the conver- 
sation, that he was anxious to secure Thom- 
as' debt William and Thomas are broth- 
ers. Throughout the interview, William 
maintained that the firm could pay every- 
thing, if they had time. 

The testimony of Black is express to the 
point, that the firm was insolvent at the 
time the judgment was obtained and the 
levy was made, and there appear to have 
been a series of efforts and propositions in 
regard to securing Thomas' debt, in which 
both of the bankrupts and Thomas were 
engaged, prior to the bringing of the suit, 
none of which resulted in anything. The 
plan of bringing the suit was then adopted, 
under the circumstances detailed, all knowl- 
edge of it being kept from Black. The evi- 
dence is also entirely satisfactory, that 
Thomas had reasonable cause to believe the 
fii-m to be insolvent at the time the judg- 
ment was recovered and the levy was 
made. Upon the question of insolvency and 
of Thomas' knowledge of it, the absence of 
any testimony from either Thomas or Wil- 
liam is a vei'y strong circumstance unfavor- 
able to the bona fides of the transaction. 

The thirty-ninth section of the bankruptcy 
act provides that, if any person residing 
within the jui'isdiction of the United States, 
owing debts, provable under the act, ex- 
ceeding the amount of three hundred dollars, 
shall, after the passage of the act, being 
banlQ'upt or insolvent, or in contemplation 
of banla-uptcy or insolvency, make any 
transfer of property, or procure or suffer his 
property to be taken on legal process, with 
intent to give a preference to one or more of 
his ci'editors, he shall be deemed to have 
committed an act of bankruptcy, and, sub- 
ject to the conditions thereinafter prescribed, 
shall be adjudged a banki-upt The section 
then goes on to provide, tliat, if such per- 
son shall be adjudged a banltrupt, the as- 
signee may recover back the property so 
ti-ansferred conti-ary to the act, provided the 
person receiving such conveyance had rea- 
sonable cause to believe that the debtor was 
insolvent These provisions of the thirty- 
ninth section, as applied to the facts of the 
present case, are simply to the effect, that, 
if AYilliam Secor, when the fii'm of Black & 
Secor was insolvent, or in contemplation of 
its insolvency, made a transfer of the prop- 
erty of Black & Secor, or siiffered it to be 
taken on legal process, with intent to give a 
preference to Thomas P. Secor, as a creditor 
of the firm, the assignee in bankruptcy of the 
members of the firm (they having been ad- 
judged bankrupt as such members, and the 
firm being thus adjudged banldnipt) may re- 
cover back the property so transferred con- 
trary to the. act, provided Thomas P. Secor 
Sfed.cas. — 32 
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had reasonable cause to believe lliat the 
firm was insolvent 

Now, it clearly appears, from tlie evidence, 
(1.) That tlie firm of Black & Secor was in- 
solvent; (2.) That William Secor, a member 
of the fii-m, suffered the property of the firm 
to be taken on legal process; (3.j That he did 
so with intent to give a preference to Thomas 
P. Secor, as a creditor of the firm; (4.) That 
Thomas P, Secor had reasonable cause to be- 
lieve that the firm was insolvent 

(1.) In regard to the question of insolvency, 
the provisions of the bankruptcy act of 1S41 
were very different from those which are 
found in the act of 1S67. The second section 
of the act of 1841 declared void all ti-ansfers 
of property made by the bankrupt in con- 
templation of bankruptcy, and for the pm-- 
pose of giving a preference to any person 
over general creditors, and aU ti-ansfers of 
property made by the bankrupt in contempla- 
tion of bankruptcy, to any person not a bona 
fide creditor, or a purchaser for a valuable 
consideration without notice, and authorized 
the assignee in banliruptcy to recover the- 
property ti-ansf erred; but it expressly pro- 
vided, ^hat all dealings and transactions hy 
and with any bankrupt bona fide, made and 
entered into more than two months before 
the fifing of the petition in bankruptcy, should 
not be invalidated or affected by the act, pro- 
vided that the other party to any such deal- 
ings or tL'ansactions had no notice of a prior 
act of banla-uptcy, or of the intention of the 
bankrupt to take the benefit of the act It 
was decided by the supreme com't, in Buck- 
ingham V. McLean, 13 How. [54 U. S.] 150, 
167, that the words "contemplation of bank- 
ruptcy," in the second section of the act of 
1841, did not mean contemplation of insolven- 
cy—of a simple inability to pay, as debts 
should become payable, whereby the business 
of the debtor would be broken inj— but meant 
that the debtor must have contemplated the 
commission of what was declared by the act 
to be an act of bankruptcy, or must have 
contemplated an application by himself to be 
deci'eed a banki*upt The view of the com-t 
was, that, under the act of 1841, something 
more than the insolvency of the debtor was 
required to render void a secm-ity given to a 
bona fide creditor more than two months be- 
fore the filing of the petition, and notice to 
the creditor of something more than such in- 
solvency; that the word "bankruptcy," as 
used in the act, meant a particular legal 
status, to be ascertained and declared by a 
judicial decree; that a person might contem- 
plate insolvency and the breaking up of his 
business, and yet not contemplate bankrupt- 
cy; and that, as the contemplation of in- 
solvency was not in fact the contemplation of 
bankruptcy, the phrase, "contemplation of 
bankruptcy," did not include the contempla- 
tion of mere insolvency. In these particulars, 
the thirty-ninth section of the act of 1867 dif- 
fers widely, and with a manifest pm-pose, 
from the act of 1S41. The words of the 
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tliirty-niiitli section, in defining the act of 
■banlrniptcy, ai'e "bankiiipt or insolvent, or in 
contemplation of bankniptcy or insolvency." 
If the debtor is in any one of those condi- 
tions when he makes the transfer of his prop- 
erty, or procm-es or suffers his property to 
be taken on legal process, with intent to give 
a preference to a creditor, he commits an 
act of bankruptcy thereby, and is liable there- 
for to be adjudged a banki*upt; and the as- 
signee may recover back the property so 
transferred contrary to the act, provided the 
person receiving the conveyance had reason- 
able cause to believe that the debtor was in- '. 
solvent The words "insolvent" and "in- ; 
solvency," as used in the thirty-ninth section I 
and elsewhere in the act of 18G7, are not syn- ■ 
onj'mous with the words "bankrupt" and | 
"bankrui>tcy," if tlie latter words have, in i 
that act, the meaning which the supremo ; 
court, in Bucldngham v. McLean, affixed to 
them as used in the act of 1S41. The former 
words, in the view of such meaning of the 
latter words:, mean something different, and 
something less restricted. The word "in- 
solvency," as used in the act of 1SG7, means 
what the court, in Buckingham v. McLean, 
held the word "banl^niptcy" did not mean, 
and the word "insolvency" did mean — a sim- 
ple inabilitj^ to pay, as debts shall become 
payable, whereby the business of the debtor 
will be broken up, without any contemplation 
of the commission of an act for which he can 
be put into involuntary bankruptcy, and 
without any contemplation of an application 
by himself to be decreed a baukrapt. But, 
if the words "bankrupt" and "bankruptcy," 
as used in the thirty-ninth section of the act of 
1S67, do not mean what they meant in the act 
of 1841, as interpreted by the supreme com-t 
in Buckingham v. McLean, but mean, in view 
of the relationship in which they are placed, 
in that section, to the words "insolvent" and 
"insolvency" — "bankrupt or insolvent, or in 
contemplation of bankruptcy or insolvency" 
—the same thing as the words "insolvent" 
and "insolvency," they must have the meaning 
which, in Buckingham v. McLean, the su- 
preme coiu't discarded as belonging to them, 
and the meaning which that coiu-t in that 
■case assigned to the words "insolvent" and 
"insolvency." In either view, tlie decisions 
of the coiu'ts under the act of 1841, as to 
what transfers of property made by a bank- 
rupt before the commencement of proceed- 
ings in bankruptcy were void tmder the sec- 
ond section of that act, and the decisions of 
the English eoxu'ts as to the meaning of the 
words, "bankrupt" and "contemplation of 
bankruptcy," have very little, if any, appli- 
cation to the act of 1867. 

^2.) So, also, in regard to the question of 
suffering property to be taken on legal pro- 
cess, the language of the thirty-ninth section 
is, "procure or suffer his propertj' to be taken 
on legal process." There was no such lan- 
guage in the act of 1841. It was, by the 
first section of that act, made an act of 



bahkraptcy for a person to willingly or 
fraudulently procui'e his goods to be taken in 
execution. The word "suffer," in this con- 
nection, was not used in the act of 1841. 
There is a clearly recognized legal distinction 
between "procuring" and "suffering." The 
act of 6 Geo. IV. c. 16, § 3, provided, that 
if any trader should suffer himself to bo ar- 
rested for any debt not due, or suffer himself 
to be outlawed, or procure himself to be 
arrested, or his goods, money, or chattels to 
be attached, sequestered, or taken in execu- 
tion, he might be brought into bankniptcy. 
In Gibson v. King, 1 Car. &, M. 458, a creditor 
had brought an action against the bankrupt 
for a debt, and judgment had been suffered 
to go by defaidt, and an execution had been 
issued on it, on which the bankrupt's goods 
had been talcen, and the question arose, 
whether suffering the judgment to go by 
default in the action, and suffering the goods 
to be taken on the execution on the judg- 
ment, was procuring the goods to be taken 
in execution, within the statute. The court 
held, that the banki-upt had suffered the 
goods to be taken in execution, but had not 
procured them to be so taken. The same 
view of the distinction between the two 
words in the English act was taken in Gore 
V. Lloyd, 12 Mees. & W. 463. The distmc- 
tion there maintained by Baron Alderson 
was, that the banlvrupt procm'ed his goods 
to be taken in execution, when the ini- 
tiation of the proceeding came from him, 
when he was the person who began to 
procure, when he caused the thing to be 
done, in the ordinary sense of the word; 
but that the signing reluctantly, and under 
strong pressure from a creditor, of a war- 
rant to confess a judgment, under a stipula- 
tion that the warrant should not be unneces- 
sarily put in force, was suffering, and not 
procm'Lng, goods to be taken in execution, 
which were taken on an execution issued on 
a judgment entered up on the wan-anL The 
English and other decisions as to pressure 
by a ei'editor, and as to what it is to procure, 
have no application to the question of suffer- 
ing. Denny v. Dana, 2 Gush. IGO, 170. 

(3.) As to the question of intent on the part 
of the debtor to give a preference to the 
creditor. ' Tlie intent to prefer is est^ential; 
but every person is to be presumed to intend 
the natural and probable consequences of his 
own acts, and, if such acts do, in fact, give 
a preference, it is competent to infer the 
intent. Denny v. Dana, 2 Gush. 160, 172; 
Beals V. Chu-k, 13 Gray, 18, 21. 

Where the act which is made the act of 
bankruptcy is a passive act, such as that of 
suffering property to be taken on legal pro- 
cess, when the debtor is insolvent or in con- 
templation of insolvency, with intent to give 
a preference to a creditor, if the natural and 
probable consequence of the act of sufferance 
is to give the preference to the creditor, it 
will be inferred that the debtor had such 
intent, imless he shows the contraiy; and 
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the burden will be upon Mm to show the 
contraiy. In the present case, the act of 
suffering Thomas P- Secor, the creditor, to 
obtain his judgment, and take the property 
of the firm on legal process thereimder, could 
have no other effect, if not thwarted, than 
to give to Thomas P. Secor a preference, as 
such creditor, over other creditors of the 
firm, and, therefore, William Secor would be 
lield to have intended to give such prefer- 
ence. But, in addition to that, the evidence 
is such as to show affirmatively that he in- 
tended that his suffering the judgment to be 
recovered should effect the preference. He 
could have prevented the preference, by fil' 
ing his voluntary petition in bankruptcy, for 
an adjudication of bankruptcy against the 
lirm, and bringing in his copartner. Being 
able to prevent the preference, he must, not 
having prevented it, be held to have suffered 
it, within the meaning of the act. 

(4.) As to the question whether Thomas P. 
Secor had reasonable cause to believe that 
the fiiTQ was insolvent, the evidence leaves 
no fair ground for doubt on the subject. 

The same results that follow from the ap- 
plication of the provisions of the thirty-ninth 
section of the act to this case, follow also 
under the thirty-fifth section. The two sec- 
tions are in pari materia, and must be con- 
stiTied together. There is, however, no con- 
flict between them, and they are of the same 
pm'port and tenor. Under the thirty-fifth sec- 
tion, if William Secor, his firm being insol- 
vent, did, within fom* months before the filing 
of the petition against his firm, make any 
transfer of any part of the property of the 
firm to Thomas P. Secor, he being a creditor 
of the firm, with a view to give a preference 
to him, and if Tliomas P. Secor, being the 
person receiving the transfer, or to be bene- 
fited by it, h'ad reasonable cause to beUeve 
the firm to be insolvent, and that the transfer 
was made in fraud of the provisions of the 
act, the transfer was void, and the assignee 
may recover- the property, or its value, from 
Thomas P. Secor. The thirty-fifth section 
also provides, that, if the transfer was not 
made in the usual, or ordinary, com'se of 
business of the debtor, the fact shall be prima 
facie evidence of fraud. The act of suffering 
the creditor to take the property of the firm 
on legal process, the fii-m being insolvent, 
when such taking could have been prevented 
by an application in voluntary bankruptcy, 
was a fraud on the provisions of the act, ^d 
was a transfer of the property of the firm to 
the creditor, within the meaning of the thirty- 
fifth section, and must be held to have been a 
transfer made by the debtors, and with a 
view to give a preference to the creditor. 
The creditor was to be benefited by the ti'ans- 
fer, and had reasonable cause to believe the 
firm to be insolvent, and that the ti'ansfer 
was made in fraud of the provisions of the 
act. The transfer was not made in the usual, 
or ordinary, course of business of the debt- 
ors. Therefore, it was void, and the assignee 



in bankruptcy is entitled to recover from 
Thomas P. Secor the property transferred, or 
its value. There is no need of a new action 
for such pm'pose. Thomas P. Secor has sub- 
mitted himself to the jurisdiction of this 
court in the premises. It was on his applica- 
tion that the order was made, referring the 
matter to take testimony as to the facts in- 
volved, and dh'ecting the proceeds of the prop- 
erty transfen-ed to be held, by the sheriff, sub- 
ject to tne rm'tner oraer of this court, to be 
made on the application of either party, on 
notice to the other. 

The act of 1SG7 is much more extensive ar-d 
far-reaching, in its provisions respecting 
transactions by a debtor with his creditors, 
than the act of 1841 was. In respect to the 
act of 1S41, the supreme com't, in Shawhan 
V. Wherritt, 7 How. [48 U. S.] 627, 644, said: 
"The policy and aim of bankrupt laws are, 
to compel an equal disti-ibution of the assets 
of the banla'upt among all his creditors. 
Hence, when a merchant or trader, by any of 
these tests of insolvency," that is, the Uets 
which are made, by the statute, acts of 
banki-uptcy, "has shown his inability to meet 
his engagements, one ci-editor cannot, by col- 
lusion with him, or by a race of diligence, 
obtain a preference, to the injury of others. 
Such conduct is considered a fraud on the 
act, whose aim is to divide the assets equally, 
and, therefore, equitably." These doctrines, 
thus held to be applicable to tlie act of 1S41, 
are much more applicable to the act of 3807. 
And congress, in view of the provisions of 
the act of 1S41, and of the decisions of the 
supreme com-t under it, in regard to tlie 
meaning of the words "banltraptcy" and "con- 
templation of bankruptcy," and of the de- 
cisions of the courts in the United States and 
in England in regard to the meaning of the 
words "procm-e" and "suffer," and in regard 
to the effect of pressmre or suit by a creditor 
upon the question as to whether the debtor 
procures to be done the act which secures the 
preference to the creditor, must be regarded 
as having intended, by the use of the words 
"insolvent," and "contemplation of insol- 
vency," and "suffer," in the connection in 
which they are foimd in the act of 1867, to 
sti'ike at the root of all preferences obtained 
by a creditor, where his debtor is insolvent, 
or in contemplation of insolvency, by the tak- 
ing of the debtor's property on legal process, 
whether the taking be by an act of procure- 
ment, or an act of sufferance, on the part of 
the debtor, where thei'e is an intent on the 
part of the debtor to give such preference, 
and the creditor has reasonable cause to be- 
lieve that the debtor is insolvent 

An order must be entered, that the sheriff 
pay over to the assignee in bankruptcy the 
net proceeds of the sale of the property in 
question. 

[NOTE. For subsequent proceedings to deter- 
mine the validity of certain executions and lev- 
ies as against the assignee in bankruptcy, see 
the following case. Case No. 1,458.] 
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Case No. 1,458. 

In re BLACK et al. 

[2 N. B. R. (1S74) 171 (Quarto, 65).] ^ 

District Court, S. D. New York. 

Bankruptcy— SuFFERiN-G Execctiox— Puefek- 

liNCE— Sheuiff — Poundage. 
Creditors taking out executions agfCinst prop- 
erty of debtors not having reasonable cause to 
believe him insolvent, such executions are 
valid. A sheriff is entitled to poundage on a 
levy at the time he makes the levy. 

[In bankruptcy. In the matter of James 
Black and William Secor, involuntary bank- 
rupts. Proceedings to determine the validity 
of certain executions and levies as against 
the assignee in bankruptcy. 

[For decree requiring the sheriff to pay 
over the fund in his bands, realized on exe- 
cution against the bankrupts, to the assignee, 
see Case No. 1,457.] 

BLATCHFORD, Disti'ict Judge. This ease 
comes before the eoui-t on testimony taken 
by the register, under an order of reference, 
on the questions as to whether certain exe- 
cutions issued against the bankrupts and the 
levies thereunder are valid as against the 
assignee in bankruptcy, and whether such 
executions are liens entitled to preference in 
payment out of certain funds in the hands 
of the late sherifC of the city and county of 
New York. Within the principles laid down 
by this court in its decision in this matter, 
made aiarch 10, 1S6S (1 N. B. R. 81. Quarto 
[In re Black, Case No. 1,457]), in regard 
to the execution issued on the judgment re- 
covered by Thomas P. Secor against the 
banla-upts, there is no room to doubt, on 
the evidence, that the levies under the two 
executions issued on the two judgments re- 
covered by Dean and Caldwell, are void 
as against the assignee in bankruptcy. At 
the time the executions were issued the 
judgments were owned by and had been 
assigned to A. Stuart Black, and he caused 
the executions to be issued. The facts es- 
tablished which makes the levies [void] un- 
der these executions are: 1. That the judg- 
ment debtors were insolvent when the exe- 
cutions were issued. 2. That they .<;utfered 
their property to be taken by the sheriff on 
these executions with an intent to give a 
preference to A. Stuart Black. 3. That A. 
Stuart Black had reasonable cause to be- 
lieve at the time that the debtors were in- 
solvent and that a fraud on the bankrur'tey 
act was intended. As to the execution on the 
judgment, tliere is not sufficient evidence to 
show that the creditors had reasonable c;iuse 
to believe that the debtors were insolvent. 
The levy under that execution was, there- 
fore, not invalid. That execution bound Uie 
property from the time it came to the Jiauds 
of the sheriff, and when the. prior invalid 
levies are set aside it comes into fn]l opera- 
tion. I allow the sheriff's bill, as proved, at 

* [Reprinted by permission,] 



eight hundred and fifty-six dollars and forty- 
nine cents. On the decisions made by tue 
state courts, the sheriff is entitled to pound- 
age on a levy at the time he makes tJie lev.v. 
The order disposing of the fund in tJie hands 
of the sheriff, in accordance with this deci- 
sion, will be settled on notice to all parties 
interested. 



Case No. 1,469. 

In re BLACK et al. 

Ex parte SKILTON et al. 

[17 N. B. B. 399.] ^ 

District Court, D. Massachusetts. April 3, 
1S7S. 

Baxkkcftct — Fkauddlent Preference — Recov- 
ery BY Assignee— Proof of Claim. 

[1. Act Cong. June 22, 1874, § 12, allowing 
assignees in bankruptcy to recover back mon- 
eys paid contrary to the bankrupt law, pro- 
vided the person receiving such payments had 
knowledge of the fraudulent intent, and provid- 
ing that such person, if a creditor, shonhl not, 
in ease-t of actual fraud on his part, be allowed 
to prove more than a moiety of his debt, limits 
the disability to cases of actual fraud, and not 
to cases of mere knowledge that a preference 
was intended.] 

[Cited in Re Graves. 9 Fed. 821; Re Aspin- 
wall, 11 Fed. 138; Re Cadwell, 17 Fed. 094. 
Followed in Re Kaufman, Case No. 7.627.] 

[2. The amendment enlarges the right of 
proof, and applies to cases pending in bank- 
ruptcy at the time of its passage.] 

[In banlvi-uptcy. Proceeding to prove debt 
against Black, Currier & Osgood, banla-upts. 
Debt admitted to proof.] 

E. Avery, for creditors. 

S. K. Hamilton, for assignees. 

LOWELL, Disti'iet Judge. Skilton & Dole, 
creditors who had been preferred by the 
banla-upts, offer the same debt for proof, the 
preference having been recovered of them by 
the assignees and paid on execution. The 
circumstances of the bankruptcy were pe- 
culiar. The bankrupts undertook to pay all 
their creditors fifty per cent, upon their re- 
spective debts, out of court, and paid a fow 
of them, and became banki-upt with no as- 
sets. There were two theories as to the 
cause of the failure to carry out the informal 
composition: One was, that the bankrupts 
had concealed the joint assets; and the oth- 
er, that they had failed through inability to 
pay so large a proportion as they had of- 
fered. Different jm-ies adopted both theo- 
ries. One gave'a verdict against these cred- 
itors for the fifty per cent., on the ground 
of an inability which they found to have 
been known to the xwef erred creditors; and 
another convicted one of the bankrupts of 
concealing assets, upon which he was duly 
sentenced to imprisonment. The preference 
was given and the banla-uptcy occurred be- 
fore December 1, 1873, and, of course, before 
the act of June 22, 1874 (18 Stat. [181]), was 

I ^ [Reprinted by permission.] 
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passed; but the cases were disposed of, and 
the judgments obtained and satisfied after 
the latter date. 

The statute of 1874 (section 12), providing 
for proceedings in involuntary bankruptcy, 
-declares that the assignees may recover back 
money paid contrary to the act, that is, to 
the banlirupt law, into which this section is 
incorporated, provided the person receiving 
such payments had knowledge of the fraudu- 
lent intent, and then says: "And such person, 
if a creditor, shall not, in cases of actual 
fraud on his part, be allowea to prove for 
more than a moiety of his debt; and this 
limitation on the proof of debts shall a:pply 
to cases of voluntary as well as involimtary 
banki-uptcy." The section for which this sec- 
tion 12" is substituted, provided, that if the 
assignees recovered back a preference, the 
creditor should prove no part of his debt 
This provision gave the courts some trouble, 
because by another section it was declai-ed 
that a preferred creditor should not prove 
-any part of the preferred debt, that is, any 
amount above the payment, unless he sm*- 
rendered the money or other property improp- 
erly paid him; which, of com-se, implied that 
if he did sm*render, he might prove. Some 
judges thought the inconsistency might be 
reconciled by applying one to voluntary and 
the other to involuntary banki-uptcies, but 
this was seen to be tmjust and was over- 
ruled, and congress, in the amendment, ex- 
pressly says, that it shall apply to both. I'he 
courts had ah*eady settled, by a great prepon- 
derance of decisions, that, considei*ing the 
different language of the two sections, a sur- 
render by the preferred creditor should mean 
a voluntary giving up of his preference, in 
which case he might prove; but if he chose 
to contest the assignees' title, and judgment 
was recovered against him, and levied, he 
should not prove; though he might, by per- 
mission of the com-t, even after an opinion 
liad been given against him, and the charge 
was ripe for judgment, pay back the amount 
due, and the costs, and prove his debt The 
■effect of the amendment, in cases to which 
it applies, appeal's to be to adopt the deci- 
sions which apply the section to voluntary as 
well as involuntary cases; but to modify the 
statute itself by providing tfiat the disabili- 
ty to prove a prefen'ed debt, after -a recovery 
of the assignees, shovdd depend on actual 
, fi-aud on the part of the creditor, which must 
mean something more than mere knowledge 
by him that a preference was intended, else 
it would be no amendment and the change 
■of language would be unexplained. Judge 
Blatchford, reconsidering a former opinion of 
his own, has decided that after a recovery 
against a preferred creditor, he can prove no 
part of his debt under any circumstances. 
In re Stein [Case No. 13,352]. His reason is. 



that "sm-render" still means a voluntary act 
by the creditor. If tlie construction of that 
word decided the question, I might agree to 
this result; but the very section which de- 
clares that the creditor shall prove only a 
moiety of his debt, if he, himself, has been 
fraudulent is one which relates to a recovery 
by the assignee, and it is impossible, I think, 
to sever the connection and say that a penal- 
ty which has been repealed, excepting in cer- 
tain cases and to a certain extent, remains in 
full force. The meaning of the statute ap- 
pears to me to be plain, that after a recovery 
of the damages and costs, the creditor may 
prove his debts, if he has not actively as- 
sisted in the fraud. This corresponds with 
the general practice in bankruptcy, which 
has always admitted such debts to proof 
But does this case come within the amend- 
ment? The amendment appears reasonable, 
because the creditor who receives payment of 
his debt may be guilty of the merest techni- 
cal fraud, and one which is not a fraud un- 
less the debtor becomes bankrupt wittiin a 
short time; and therefore, I consider the 
amendment a wise and expedient one and to 
put the matter on its just footing. It says, 
in effect, that the penalty for honestly de- 
fending an action shall be, as in other cases, 
the damages and costs, and not an added 
loss, having no natm-al connection with that 
defence.' The statute is just and also reme- 
dial, because it enlarges the rights of honest 
a'editors to prove their debts, cutting off 
only those who have attempted to commit 
an actual fraud. 

The decisions, so far as there are any, hold 
that statutes, enlarging rights of proof, ap- 
ply to cases pending in bankruptcy at the 
time of their passage; but if there were no 
cases, I think the principle is so. The argu- 
ment was forcibly pressed, that the section 
itself says it shall apply to cases begun since 
December 1, 1873; but the words of thai part 
of the section are "all cases of compidsory or 
involuntary bankruptcy commenced" since 
that time; and the paii; now under consid- 
eration says it shall apply to voluntary as 
well as involimtary cases; which, I think, 
shows that the former clause refers to pro- 
ceedings in compulsory bankruptcy, which 
are the principal burden of that section, and 
in which great changes were made not prop- 
erly applicable to pending cases, and not to 
this clause, which is a provision of a general 
character, intended to regulate the right of 
proof in both classes of cases, and, therefore, 
is independent of the limitation expressly 
adapted to involuntary cases. 

Debt admitted to proof. 
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Case Ho. 1,460. 

BLACK et al. v. HUBBAUD et al. 
[3 Ban. & A. 39; ^ 12 O. G. 842.] 

Circuit Court, N. D. New York. Aug. Term, 

1877. 
Patents — Ixfringemest — Assignee op Licensee. 

1. The agent of the patentee authorized H. 
& Co., for a valuable consideration, to construct 
a furnace, involving the patent, for use at their 
tanneiT. The furnace was constructed there by 

■H. & Co., in pursuance of the license, and the de- 
fendants afterwards acquired it from them: 
Udd, that the patentee, who was the complain- 
ant's intestate, had no right or interest in re- 
spect to the furnace so built, or to the use of it 
in the place where it was so built, during the 
term of his original patent, and acquired none 
by the extension thereof afterward obtained, 
and that the defendants, who acquired it from 
H. &, Co., have had and still have the right to 
use it, clear of any claim for infringement by 
the patentee or his representatives. 
[Cited in "Washburn & lloen llanuf'g Co. v. 
Griesche, IG Fed. G70; American Tiibe- 
Woi'ks V. Bridgewater Iron Co., 26 Fed. 
33G; ilontross v. Mabie, 30 Fed. 23G.] 

2. It is a sufficient defence to a suit for in- 
fringement, to show that the infringing ma- 
chine was constructed for use by the defend- 
ants or those under whom they claim, with the 
consent of the patentee, obtained and paid for. 

[3. Cited in ISIontross v. Mabie, 30 Fed. 234, 
to the point that the extent of the license is 
the contract of the party making it.] 

[In equity. Bill by Charles N. Black, as 
administi-ator of Jloses Thompson, and Elissa 
W. Fitzgerald, as administratrix of William 
P. N, Fitzgerald, against Joseph B. Hub- 
bard and Charles North, for infringement of 
letters patent No. 12,G78, gi'anted to said 
Thompson, April 10, 1855, and reissued 
March 31, 1857 (No. 446). Bill dismissed.] 

Charles N. Black, for complainants. 
William H. Bright and B. B. Biirt, for de- 
fendants. 

WHEELER, Disti-ict Judge. This cause 
has been heard on bill, answer, replication, 
testimony, and argument of counsel. In 
Bloomer v. Millinger, 1 Wall. [63 U. S.] 340, 
the supreme com't, in considering the right 
to use a thing patented, acquired of, or made 
by authority of the patentee, both during the 
time of the original and also of an extension 
of the patent, Clifford, J., delivering the opm- 
ion of the com-t, say: "Patentees acquire 
the exclusive right to make and use, and 
vend to others to be used, then* patented in- 
ventions for the period of time specified in 
the patent, but when they have made and 
vended to others to be used one or more of 
the things patented, to that extent they have 
parted with theu* exclusive right. They are 
entitled to but one royalty for a patented 
machine, and consequently w^hen a patentee 
has himself eonstnictod the machine and 
sold it, or authorized another to constnict 
and sell it, or to construct and use and oper- 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



ate it, and the consideration has beoa paid 
to him for the right, he has then to that ex- 
tent parted with his monopoly, and ceased 
to have any interest whatever in the ma- 
chine so sold or so authorized to be con- 
strncted and operated. Where such circum- 
stances appear, the owner of the machuio, 
whether he built it or pm-chased it, if he 
has also acquired the right to use and <:»pei'- 
ate it dining the lifetime of the patent, may 
continue to use it until it is Avorn out, in 
spite of any and every extension sul)soquont- 
ly obtained by the patentee or his assigns."' 

In this case it clearly appears, from the 
testimony of Lewis Rider and Charles North, 
that Rider was an agent or attorney of the 
patentee of the invention in question. :iiid 
that as such agent he authorized Hubbard, 
Coman & North, in consideration of one hun- 
dred and fifty dollars paid, to consti'uct a 
fm-nace, involving the patent, for use at their 
tannery, and that such a fm-nace Avas con- 
sti'ucted there in pm'suanee of that license, 
the use of which at that place is the infringe- 
ment complained of. Upon the principles 
stated, applied to these facts, after that 
transaction, the patentee, Jloses Thompson, 
the orator's Intestate, had no right or inter- 
est in respect to the fm-nace so built, or the 
use of it there, during the time of his origi- 
nal patent, and acquh-ed none by his exten- 
sion afterAvard. And those who constructed 
it under his authority, and the defendants 
who acquired it of them, haA^e had and still 
have the light to use it at that place clear of 
any claim for infringement by him or by the 
orators who are his representatives. Woos- 
ter V. Sidenberg [Case No. 18,039]. And 
■ the consti'uction of the f menace under that 
authority, although prior to the patent for 
improvement in bagasse-furnaces, obtained 
December 15th, 1857, would, according to 
those principles, as well as by force of the 
express provisions of the statutes O^ev. St, 
XT. S. § 4899), give the right to use the fm-- 
nace there against that patent. 

It is objected, in argument, that ihere is 
not sufficient proof of the loss of the poAVor 
of attorney to Rider; nor of the AA'ritten in- 
strument executed by him to Hubbard, Co- 
man & North, to lay foundation for proof of 
their contents; nor sufficient proof of their 
contents, if admissible, to shoAV any laAA'fuI 
eouA^eyance of the right to use this fm-nace. 
But in the vieAv taken of this case these ob- 
jections ai"e immaterial. Hubbard, Coman 
& North may not have acquired the right to 
use the furnace by lawful conveyance, ac- 
cording to Jhe statutes, of that right, as a 
subject of conveyance by itself. The de- 
fendants do not stand upon such a convey- 
ance. They acquired the right to use it by 
consti'ucting it for use A^ith the consent of 
the patentee obtained and paid for. To make 
out their defence it is only necessary for the 
defendants to show the consti-uction, with 
such consent, by competent proof. These are 
facts that might be proved by any evidence 
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ordinarily competent to prove such facts. 
The testimony of Rider, when ci-edited, 
abundantly shows that he was the agent of 
the patentee, in a general way, to dispose of 
the right to use the furnaces. Tliis would 
include the right to part with the monopoly 
hy consenting to the construction of fur- 
naces involving the invention. The testi- 
mony of both him and North shows that this 
fm-nace was constructed with his consent, 
given on behalf of Thompson, the patentee, 
and the consideration for it paid. And the 
testimony of North fm-ther shows that the 
defendants acquired all the rights of Hub- 
bard, Coman & North in the furnace, which 
would carry the right to use that furnace 
there, as long as it should last. For these 
reasons it is considered that the orators have 
not maintained any claim against the de- 
fendants, as set up in their bill of complaint. 
The bill of compliunt of the orators is dis- 
missed with costs. 

[NOTE. For other cases involving this pat- 
ent, see note to Black v. Thorne, Case No. 
1,4C5.] 

Case K'o. 1,461. 

BLACK V. The LOUISIANA. 

[2 Pet. Adm. 26S.] ^ 

District Court, D. Pennsylvania. 1804. 

Seamen— Incompetenct — Dishosestt — TstEiS.- 
PERANOE— Wages— Discharge— Reinstatement. 

1. Remnants of a ship's stores are not per- 
quisites of the steward. 

[Cited in The Mentor, Case No. 9,42T.] 

2. No amends can be made [by a steward] for 
disqualification. 

[Cited in The Nimrod, Case No. 10,267.] 

3. Cook and steward may sue as mariners 
yet in their duties are distinct. 

[Cited in Allen v. Hallet, Case No. 223; Sher- 
idan V. Furbur, Id. 12,761;] 

[4. In what eases a master is justified in dis- 
charging a steward.] 

[5. Cited in Hutchinson v. Coombs, Case No. 
6,955, to the point that a master may discharge 
a steward who is guilty of gross dishonesty, as 
embezzlement or theft.] 

[6. Cited in Sherwood v. Mcintosh, Case No. 
12,778, to the point that a master is justified in 
degi-ading or discharging a steward for habitual 
intemperance.] 

[7. Cited in The Giimet, Case No. 5,244, to 
the point that the dismissal of a cook or stew- 
ard incapable from drunkenness may be ratified 
with more latitude than that of mai-iners.] 

8. The master is not compelled, after dis- 
missal, to receive him again. 

9. Casual offences may be overlooked, but con- 
firmed and incorrigible vice is a disqualification. 

In admiralty. A steward of a ship belong- 
ing to Philadelphia, was discharged, for 
malconduct, at Liverpool, in England, where 
the vessel had delivered her "cai-go, and 
earned her freight, for that section of the 
voyage. On the ship's arrival at Philadel- 

^ [Reported by Hon. Richard Peters, District 
Judge.] 
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phia, he sued for wages dm-ing the whole 
voyage. He alleged that he had been dis- 
charged, at the foreign port, without lawful 
cause. It appeai-ed, in proof, that the stew- 
ard had carried on shore, and sold, a consid- 
erable quantity of cabin-stores and provi- 
sions, which had been left on board by pas- 
sengers. He had, by landing these articles, 
endangered the ship, under, the revenue laws 
of that country. 

For the steward, it was contended— 1st. 
That the stores and provisions left on board 
by the passengers, were his perquisites. 2d. 
That if they were not, he had tendered 
amends and satisfaction, and offered to re- 
tui-n to his duty, and should have been re- 
ceived, agreeably to the maritime law. 

PETERS, District Judge. I am satisfied, 
on due enquiry, that the remnants of stores 
and provisions, are not perquisites of the 
steward. They commonly belong to the mas- 
ter, unless it is otherwise ai-ranged, by the 
custom and usage in such cases. The pas- 
sengers may, and often do select certain ar- 
ticles of extra stores, for their own disposal; 
I find no positive, or legal regulation on the 
subject, much less, any giving a property in 
such stores, to the steward. If the fact or 
law, were, as is contended in this cause by 
the stewai'd's counsel, it would be his inter- 
est to stint the passengers, that he might 
possess the remnants. I consider the stew- 
ard, as having been guilty of a flagi-ant 
breach of trust, and of embezzlement There 
is no proof of tender of amends and satis- 
faction. Such tender and submission, would 
operate favoui-ably to a mariner, having com- 
mitted a pardonable fault; but no amends, 
or satisfaction, can be made, for a disquali- 
fication or incapacity. 

Although the cook and stewai'd ai-e author- 
ized to sue in the admiralty com-t, as mari- 
ners and part of the crew, yet I have dis- 
tinguished their cases, as their duties ai-e 
distinct from those mariners employed in 
navigating the ship. If the cook or steward 
is found incapable, fi-om dishonesty, drunk- 
enness, extreme filthiness, gross ignorance 
or negligence, to perfom their duty, I have 
often ratified their dismission, with more lat- 
itude 'than that of mariners who may know 
and do their duty, thoiigh guilty of tempora- 
ry aberrations; and I have not deemed the 
master so rigidly bound to receive them 
though he may consent to the re-acceptance 
of then* services. If a steward is an habit- 
ual di-unkard, if he grossly wastes, purloins 
and seUs, the stores committed to his chai-ge, 
it is la^'ful for the master to dismiss him. 
He renders himself unworthy of further 
trust, and is unfit for so confidential a sta- 
tion. If dismissed, the master ought not to 
be compelled to receive him again. Disobe- 
dience, casual drimkenness, passionate or in- 
solent behaviour, accidental negHgenc^, or 
carelessness, may be overlooked and forgiv- 
en. Dm"ing a long, or imtoward passage 
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and with some masters as well as passen- 
p:ors» anj' passage is a trial of patience 
and temper: stewards are often the objects 
of acidities, arising from other causes than 
thoir own conduct. Cooks hare alsO' theli* 
share, of such acrimonious effervescences. 
These place them often in situations, to re- 
volt against what they deem unmerited ill- 
treatment; but it is their duty to suffer be- 
yond the point of moderate forbearance. 
Amends may be made for offences, venial, 
or not inveterately vicious, and on submis- 
sion, or tender of satisfaction, their sei'Vices 
sliould be re-accepted. In such cases I have 
decreed wages; especially, when it required 
a more balancing, or nicely discriminating 
view of the subject than I desire to take, 
to determine who was most in fault. The 
solenmity of a contract, alwaj'S should tui-n 
a doubtful scale. 

But want of honesty is a disqualification, 
and not a pardonable fault in a steward, to 
whom are committed the necessaries, con- 
veniences and comforts of those on board. 
His duties are peculiar, and sepai*ate from 
those of common seamen. His case cannot, 
in many respects, be considered within the 
reason and contemplation of the rules of the 
maritime laws, applicable to mariners com- 
mitting faults. I decree wages to Liverpool, 
deducting the value of the articles embez- 
zled. 

Tliia is another exception to the general rule 
of obligation to receive a repenting member of 
the crovr, tendering his service and amends. 
This rule may be tested by its exceptions; 
excentio probat regulam. There can be no 
amends for a radical disqualification. Although 
I have often decided, that a repenting mariner, 
discharged even for lawful cause, should be 
again received, agreeably to tlie law of Oleron; 
yet I have not so decided, without limitation. 
One shipping for a seaman, who was utterly ig- 
norant and incapable, whether from want of 
nautical skill or disease, at the time of making 
the contract — one discharged as really danger- 
ous to the peace and safety of the ship, or the 
property on board — notoriously dishonest and 
incorrigible — has never been held to be uncondi- 
tionally entitled to a restoration to his contract. 
In such cases I have ratified the refusal of the 
master, to receive him, on any terms. 



Case K"©. 1,46S. 

BLACK V. JIcCLELLAND. 

[12 N. B. -R. 4S1; ^ 7 Chi. Leg. News, 420: 1 N. 
Y. Wkly. Dig. 174; 32 Leg. Int. 3G3; 23 
Pittsb. Leg. J. 9.] 

Circuit Court, W. D. Pennsylvania. Sept. 4, 
1875. 

Eanktiuptot — Pkovable Debt — Veedict in Ac- 
tion OF Tout— Leave to Issue Execution. 

1. A mere verdict in an action for a personal 
tort is not a provable debt. 

[Cited in Re Boston & Fairhaven Iron "Works. 
23 Fed. 881, 29 Fed. 784.] 

2. A judgment entered in an action for a 
personal tort after the commencement of the 

' [Reprinted from 12 N. B. R. 481, by permis- 
sion. 1 N. Y. Wkly. Dig. 174, contains only a 
partial report.] 



proceedings in bankruptcy, upon a verdict ren- 
dered before that time, is not a provable debt. 

3. A party who holds a judgment entered in 
an action for a personal tort after the com- 
mencement of the proceedings in bankruptcy 
need not apply to the disti-ict court for leave to 
issue an execution. 

[Appeal from the disti-ict com-t of the Unit- 
ed States for the western distiict of Pennsyl- 
vania. 

[In bankruptcy. Petition by 0. L. Black 
for leave to issue process from the state coart 
on a judgment entered therein May 6, 1875, 
on a verdict rendered January 12, 187.1, 
against William H. McClelland, who was ad- 
judicated a bankrupt March 20, 1875. From 
an order granting the prayer of the petition, 
the banla-upt appeals. Appeal dismissed.] 

On the 11th of August last, application was 
made to Judge McCandless, of the district 
com"t of the United States, to permit the 
plaintiff to issue process on the judgment ob- 
tained by Black against McClelland, in the 
eom-t of common pleas No. 2, for the county 
of Allegheny. The application set forth that 
on the 7th of iVIay, 1874, an action was in- 
stituted in the district com't (now coiu-t of 
common pleas No. 2), by Black asainst Mc- 
Clelland, for injuries done by McClelland lo 
the petitioner in punching out his eye with 
an umbrella. The petitioner further sets 
forth that on the 12th of January, 1875, he r*; 
covered a verdict for three thousand eigne 
hundred and fifty dollars against ^IcOIelland 
as damages; that on the 15th of January, 
1875, a motion for a new trial was made, 
and on the 2d of April, 1875, after argument, 
this motion was refused; that on the Gth of 
May, 1875, judgment was ent.vod on the Vt'V- 
dict. That after the verdict and prior to the 
entry of judgment (to wit, on the 20t]i of 
March, 1875), said McClelland filed his peti- 
tion in bankniptcy, and was on the same 
day adjudicated a banlcrupt. The petitioner 
prayed the district court of the Lnited States 
for leave to issue process from the state coui't 
for the collection of his debt. 

The case was argued by David Beed, Esq., 
for Black, and C. S. Raymond, Esq , for Mc- 
Clelland, before his honor, Wiisc;n McCand- 
less. 

The petitioner's counsel claimed, as the ver- 
dict was for damages in tort and no judg- 
ment being entered upon the verdict at the 
time of the adjudication in bankruptcy, it 
was not a debt provable in banla'uptcy at 
the time of adjudication, and consequently 
the proceeding in bankruptcy was not a dis- 
charge of the debt, and he should be allowed 
to issue process for the collection of the 
debt 

To this application Judge SlcCandless made 
the following order on August 19th, 1875: 
"Motion allOAved and leave granted to issue 
execution in the case of O. L. Black y. Wm. 

H. McClelland, No. , July term, 1874, 

common pleas, Allegheny county." 

- The defendant, McClelland, appealed to the 

circuit com-t, and the case was, on August 
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2Sth, 1875, argued by the same counsel, be- 
fore Hon. "Wm. McKennan, judge of tbe cir- 
cuit court of the United States. 

SIcKENNAN, Circuit Judge. By the 19th 
section of the bankrupt act, the time of the 
adjudication of bankruptcy is fixed as the 
date Tvith reference to which the provable 
character of the bankrupt's liabilities are to 
be determined; liabilities which are not 
within the category of provable debts, as the 
act enumerates and describes them, are not 
chargeable upon the bankrupt's estate, and 
are not discharged by his certificate. 

In this case the plaintiff was adjudicated 
a, banlu'upt on his own petition. Before the 
filing of the petition an action of ti-espass 
against him for an assault and battery, 
brought by the respondent in this proceeding 
in the state court, had been tried and a ver- 
dict rendered in favor of the plaintiff, but a 
motion for a new trial was made by the de- 
fendant, and judgment was not entered npon 
the verdict imtil aftei- adjudication in bank- 
ruptcy. The question, then, upon which the 
result of the present proceeding depends is. 
whether the amount of the verdict is a prova- 
ble debt against the bankrupt. In England 
this was long a subject of contention, and 
the decisions of the English courts touching 
it are in dh*ect conflict with each other. But 
in Ex parte Hill, 11 Ves. 646, where the 
question came before Lord Eldon, incidental- 
ly, he discussed most of the cases on both 
sides of it, and expressed strong doubt of the 
soundness of those which held that a verdict 
in an action for damages for a tort was a 
provable debt In bankruptcy, and in Ex 
parte Charles, 16 Ves. 250, where it was di- 
rectly presented for decision, he ordered a 
•commission in bankruptcy to be supei*seded, 
which was issued upon a creditor's petition, 
whose debt consisted of a verdict for dam- 
ages in an action of breach of pi'omise of 
marriage rendered before the act of bank- 
ruptcy, and upon which judgment was en- 
tered before the allowance of the commis- 
sion. At the" same time he directed a case 
to be stated for the opinion of the judges of 
the king's bench, who after full argument 
4ind deliberate consideration of the question, 
with ail the cases bearing upon it, xmani- 
mously certified their opinion that the debt 
■of the petitioning creditor was not sufficient 
in law to support the commission. Ex parte 
•Charles, 14 East, 197. Since then the law 
has been settled accordingly in England. 

The phraseology of the American act seems 
to have been employed with reference to the 
exposition of the English statute. All debts 
due or owing before the bankruptcy are 
provable under the British statute, but in 
the enumeration in the American act, this 
class of provable indebtedness is restricted to 
debts which are not only due, but payable at 
the time of the adjudication, or whose pay- 
ment is postponed to a future day. 

Now, a claim which has not obtained the 
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condition of a fixed liability cannot be char- 
acterized as a- debt due and payable, either 
presently or at a future day, and such is the 
immature character of a mere verdict before 
judgment. It is subject to the control and 
discretion of the com't, and may be super- 
seded altogether by aiTesting judgment upon 
it, or by the allowance of a new trial. No 
action could be maintained upon it; it does 
not bear interest, and no determinate charac- 
ter is impressed upon it umtil the court has 
pronounced its judgment, that the plaintiff 
do recover from the defendant the amount of 
it. The judgment establishes the indebted- 
ness and impresses the obligation of pay- 
ment, and so may be said to create the debt. 
Not until it has passed is there a debt due 
and payable. ■ 

The respondent's debt was not, therefore, 
in the category of debts pi-ovable against the 
bankrupt's estate at the time of the adjudi- 
cation, and so it was not necessary for him 
to apply to the bankruptcy court for leave 
to take judgment on the verdict, or to issue 
execution thereon; and the bill of review 
must be dismissed at the cost of the com- 
plainant. 



Case "No. 1,463. 

BLACK et al. v. jMTJNSON et al. 

SAME V. WELLS et al. 

[14 Blatchf. 265; 2 Ban. & A. 623.] ' 

Circuit Court, D. New York. Jime 19, 1877.= 

Patents — Infkixgement — Asoertaisjient of 
Phofits— Evidence— LiOESSE Fee— Royalty. 

1. In ascertaining the profits derived by a 
defendant from the use of a patented improve- 
ment in a furnace for burning wet tan as fuel, 
the plaintiff must show, before the master, the 
particular profits which accrued to the defendant 
from using such improvement, and is not en- 
titled to the entire profits arising from the use 
of the furnace. 

[Cited in Gould's Manuf'g Co. v. Cowing, 
Case No. 5,643; Schillinger v. Gunther, Id. 
12,457; Greenleaf v-. "Yale Lock Slanuf'g 
Co., Id. 5,783; Westcott v. Kude, 19 Fed. 
833; Reed v. Lawrence, 29 Fed. 918.] 

[See note at end of case.] 

2. Where the plaintiff fails to give evidence 
as to such particular profits, the court will not 
consider exceptions taken by the plaintiff to 
what is alleged to be incompetent evidence put 
in by the defendant before tiie master. 

[Cited in Garretson v. Clark, Case No. 5,248; 
Comely v. IMarckwald, 32 Fed. 293.] 

3. The question of what amounts "to a fixed 
license fee or established royalty, considered. 

[Cited in Greenleaf v. Yale Lock Manuf'g Co., 
Case No. 5,783; Matthews v. Spangenberg, 
14 Fed. 351; Westcott v. Hude, 19 Fed. 
833.] 

[In equity. Bills by Charles N. Black, as 
administrator of Moses Thompson, and Eliza 
W. Fitzgerald, as administratrix of William 
P. N. Fitzgerald, against Daniel Munson and 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 623; and 
here republished by permission.] 

- [Affirmed by supreme court in Black v. 
Thorne, 111 U. S. 122, 4 Sup. Ct. 326.] 
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Heni-y Kniglit, and by the same against 
Henry F. Wells and others, for infringement 
of letters patent gi-anted to said Thompson- 
one, April 10, 1835, numbered 12,678, reissued 
March 31, 1837 (No. 446); the other, Decern- 
ber 15, 1857, numbered 18,S74~-for improve- 
ments in fm-naces for burning wet fuel and 
in bagasse furnaces. There was a decree 
for complainants and for an accounting, and 
plaintiffs excepted to the master's report. 
Exceptions overruled.] 

Charles N. Black, for plaintiffs. 
Dorman B. Eaton, for defendants. 

HUNT, Circuit Justice. In the opinion giv- 
en by me upon the merits of this ease, it 
was held: 1. That the Thompson patent was 
not intended to include, and did not include, 
a claim to an invention or discovery of the 
use of wet tan as a fuel. 2. That the opera- 
tion of the heat or fire of the ash pits in 
drying the wet tan, was not a part of the 
claim. 3. That the parts or combinations of 
the fm-nace were not claimed, except in their 
application to the preparation and combus- 
tion of wet fuels. 4- That the constmction 
and operation of the mixing chamber was 
the elemental idea of the patent, and that 
this was an improved machine by which the 
principle of mixing and applying the diffex'ent 
heated gases is carried out. 5. That the de- 
fendants' machines infringed the right thus 
secured by Thompson's patent. 

In examining the exceptions made to the 
master's reports, I am not able to see that 
he has erred in the principles of law laid 
down by him. The principles laid dovm by 
the master, which are embraced within the 
first four of the complainants' exceptions, fall 
within the conclusions above stated, and the 
exceptions must be overruled. 

The fifth exception is to that part of the 
report which announces "that the complain- 
ants' patent only secures to the patentee a 
part of the furnace, and it was the duty of the 
complainants to show by proofs, which they 
have failed to do, the particular profits which 
have accrued to the defendants from the use 
of the particular improvement of Thomp- 
son's, and that this was necessary in order 
to show any savings to the defendants, or 
profits made by them, by the use of Thomp- 
son's invention." This principle is sound, 
and, applied to the present case, means, that 
the defendants cannot be charged with the 
profits arising from the use of a furnace 
which burns wet tan as a fuel, and which 
dries the tan, in its use, by means of 
its fii'es or ash pits, and which also uses 
a mixing chamber upon the principle of 
Thompson's furnace. The iu"st two ope- 
rations the defendants have the right to 
use, and all the profits and advantages to be 
made from their use belong to them. They 
infringe upon no right of Thompson or the 
complainants, in such use. Thompson's pat- 
ent gives a monopoly of the use of the mix. 



ing chamber only, and it is only for the 
pi'ofits that arise from that portion of the 
furnace that he can claim damages. It is 
possible that the profits made by the defend- 
ants' machine ai-e in spite of, rather than in 
consequence of, the use of th6 mixing chamber 
desci-ibed. Conceding that the apparatus 
and process of Thompson are xised by the 
defendants, it does not follow that the profits 
of the bvisiness are due to that source. The 
master justly says, that it is the duty of the 
complainants to make proof of the profits 
arising from the use of that portion of the 
furnace which is included in Tliompson's im- 
provement. The opinion before referred to, 
and that of Judge Blatchford in the Tin ►me 
Case (Black v. Thorne [Case No. 1,4G5]), buth 
hold, that the furnaces constructed after the 
models of the Hoyt, Sparrowbush, Crockett 
and Morrison fm-naces, as arranged before 
the date of Thompson's invention, arc not in 
conflict with Thompson's patents. I consider 
it dear, therefore, that the principle laid 
down by the mastei-, as applied to this case. 
Is a sound one. It is not enough, therefore, 
for the plaintiffs to prove, that, in bui-ning 
wet tan in his furnace, and in using Tliomp- 
son's improvement, the defendant Kuight 
saved ?5,691 in the item of wood, between 
January 1st, 1864, and May 22d, 1872. They 
must show, also, that this economy was due 
to the use of Thompson's improvement, to 
wit, the construction and apparatus of the 
mixing chamber. This they fail to do. 

The plaintiffs also except to the decision 
of the master in permitting proof to be made, 
that the defendants are now bm-ning wet 
tan in Hoyt's or Crockett's furnaces. This 
is supposed to be what is meant by the sev- 
enth exception, which is entirely general in 
its terms, not specifying whose testimony, or 
on what points, or on what occasion, or as 
to what subject, the objection is taken. I 
think this exception must be overruled for 
the reasons following: 1st. It is too general. 
2d. Assuming that it refers to the evidence 
intended to rebut the claim of damages, by 
showing that an equally good result was 
produced in the fm-naces in which wet tan 
is bm-ned which did not use Thompson's 
improvement, it comes within the principle 
of Mowry v. Whitney, 14 Wall. [81 U. S.] 
G20. What advantage did the defendants 
derive from using the plaintiffs' improve- 
ment, over any other fm-nace open to their 
use? 3d. If, as I have before stated, the 
plaintiffs have failed to establish their claim 
by showing what portion of the profits was 
due to the use of Thompson's improvement, 
then the defendants are not put upon their 
defence in that respect, and, whether they 
gave incompetent evidence, or no evidence, 
is not important. If their evidence, in this 
respect, is all stricken out, they are protect- 
ed by the plaintiffs' failure. They are not 
called upon to rebut until the plaintiff has 
made out a case. 

The plaintiffs contend, fm-ther, in their 
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eighth exception in the Wells Case, that they 
have made out their damages upon the 
datum of a fixed license fee for the use of 
the improvement. In an action in ectuity, 
(which is this case,) profits made by the 
assignee hy the use of the improvement, con- 
stitute the general measm-e of damages. 
Sales, or a royalty established, on the other 
hand, constitute the primary criterion of 
damages in actions at law (Bm*dell v. Denig, 
02 U. S. 7fG;) but, in any court, this latter 
rule can only be applied, where there is a 
fixed and established price at which a license 
is granted. No price can be said to be fixed, 
or royalty established, where the patentee 
varies his price according to the courage, or 
the ability to resist, of the infringer, or 
where there are other circumstances showing 
the absence of a fixed and established fee. 
The master states, in his report, that the 
counsel and plaintiff (Mi\ Black) admitted, 
on the argument before him, that he had 
not established any fixed license fee. I 
must assume this to be true. Mr. Black's 
testimony shows, that two-thirds of those 
who took licenses from him, did so after 
suit commenced against them, and a liability 
to be stopped in their business by injunction, 
and that the amounts vaiied from $100, the 
sum received fi-om 3ilr. Wood, to $2,500, the 
amount collected from Mr. Stevens by litiga- 
tion. To the Boston Dye Wood Co. he gave 
a license for the sum of §3,000, but after- 
wards deducted $1,250, because their furnace 
did not work well. None of the licenses 
given by him expressed any limitation as to 
the amount of business to be done under it. 
I know of no authority and of no principle, 
on which, under these circumstances, it can 
be held that damages are established by the 
existence of a fixed hcense fee or an estab- 
lished royalty. 

I have not discussed or passed upon the 
exceptions seriatim or by numbei-s, but the 
views expressed cover the whole case, and 
I am of the opinion, and do decide, that each 
and eveiy one of the said plaintiffs' excep- 
tions should be overruled. 

[NOTE. For other cases involving this pat- 
ent, see note to Black v, Thorne, Case No. 1,- 
465. 

[On afiirmance by the supreme court, FERLD, 
.T.. delivering the opinion, said: "The report 
could not have been otherwise than as it was. 
It does not always follow that because a party 
may have made an improvement in a machine, 
and obtained a patent for it, another using the 
improvement and infringing upon the patentee's 
rights will be mulcted in more than nominal 
damages for the infringement. If other meth- 
ods in common use produce the same results, 
with equal facility and cost, the use of the pat- 
ented invention cannot add to the gains of the 
infringer, or impair the just rewards of the in- 
ventor. The inventor may, indeed, prohibit the 
use, or exact a license fee for it; and, if such 
license fee has been generally paid, its amount 
may be taken as the criterion of damage to him 
when his rights are infringed. In the absence 
of such criterion, the damages must necessarily 
be nominal." Black v. Tborne, 111 U. S. 122, 
4 Sup. Ct. 32G.1 



Case lio. 1,464. 

BLACK et al. v. SCOTT et al. 
[2 Brock. 325.] ^ 
Circuit Court, D. Virginia. June 30, 1828. 
Executors and Administrators — Dema:!TD3 
AGAINST Estate — CLAiir of Wakd — Priority — 
Statute of Wills — Measing op "Estate" — 
Lien of Ward— Equitable Conversion. 

1. The proceeds of the sale of the real estate 
of J. L., deceased, constituting a very large 
fund, being in the hands of the federal court, for 
disti-ibution among his creditors, the executor 
of W. li. ]M., a ward of J. L., moved the court 
for an order that he should receive the amount 
of the ward's claim against J. Tj.'s estate, which 
had been established by a decree of the court of 
chancery for the state of Virginia. The fund 
in possession of the court being inadequate for 
the payment of all the debts of X L.., deceased,, 
for which his real estate was hound, the execu- 
tor of the ward claimed the whole amount of 
the debt due to his testator, both as a creditor by 
bond (the guardian having given a bond in 
which his heirs were bound), and by virtue of 
the acts of assembly of Virginia, in such cases 
provided. By the law of Virginia, it is pro- 
vided, that the "estate of a guardian or curator, 
appointed under this act, not under a specific 
lien, shall, after the death of such guardian of 
curator, be liable for whatever may be due from 
him or her, on account of his or her guardian- 
ship, to his "or her ward, before any other debt 
due from him or hex-" (see act concerning guard- 
ians, &c., 1 Rev. Code, c. 108, § 12, p. 408), and; 
that "the executors or administrators of a- 
guardian, of a committee, or of any other per- 
son, who shall have been chargeable witli, or ac- 
countable for the estate of a ward, an idiot, or a 
lunatic; or the estate of a dead person, commit- 
ted to their testator or intestate, by a court, 
of record, shall pay so much as shall be due 
from their testator or intestate, to the ward^ 
idiot, or lunatic, or to the legatees, or persons 
entitled to distribution, before any proper debt 
of their testator or intestate" (see act concern- 
ing wills, intestacy, and distributions, Id. c. 104^ 
§ 60, p. 389). The will of J. L., contained the 
following clauses:— "In the first place, I desire 
that all my just debts may be paid, and ior this 
purpose, I subject my whole estate, real and 
personal. In case it should be necessary for 
the purpose of paying my debts, to sell any 
part of my real estate, I give to my executors,, 
after named, the power of so doing," "and au- 
thorize my said executors, or such of them as 
may act, to make conveyances to the purchaser 
or purchasers." "All the rest and residue of 
my estate, after the payment of my debts and 
legacies as' aforesaid, 1 ^ve to my two chil- 
dren, Andrew and Jane." The devisees of the 
residue, were his heirs at law. Held: 1. That 
the 12th section of the law concerning guard- 
ians, &c., and the 60th section of the act con- 
cerning wills, &c., having both been passed at 
the same session of the legislature, and being in 
pari materia, must be considei*ed in connexion 
as if they were parts of the same act; that the 
latter section applies only to executors and ad- 
ministi'ators, in the administration of the ef- 
fects of their testator or intestate, that come to 
their hands in their oflicial character, giving 
priority to debts due to a ward, an idiot, a luna- 
tic, or the estate of a dead person, &c., over all 
others, but placing them all on the same foot- 
ing with reference to each other. 

2. That the word estate, in the 12th section, 
concerning guardians, &c., must be construed to- 
apply only to the real estate of the guardian, 
for if it were applicable to the personalty also, 
it would give the ward the" priority on the per- 
sonal estate, over persons who are, by the sec- 
tion respecting wills, &c., expressly placed on 

^ [Reported by John W. Brockenbrough, Esq.], 
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an equal footing with him. But this act giyes 
the priority to the debt due to the ward, to any 
bond debt due from the testator or intestate, on 
his own account. 

3. But this statute does not create a lien on 
the lands of the guardian, for that would bind 
them in the hands of a purchaser. To give it 
such an interpretation, "n^ould violate the gen- 
eral policy of the law, in setting up a secret 
Hen, in x-estraint of alienations, and is not re- 
quired, either by the express words of the act, 
or any necessary construction of it. But 

4. Although this act does not create a lien on 
the guardian's lands, it does create a liability 
of the heir, or devisee, to pay the debt due to 
the ward on guardianship account, in considera- 
tion, and to the amount, of the land descended 
or devised, and does not merely give the pref- 
erence to an existing liability. The words in 
the section, "the estate of a guardian, or cura- 
tor, appointed under this act, shall be liable, 
&c.," although the comma in the printed code, 
is placed after the word "curator," must be 
read as if it was placed after the word "guard- 
ian," so as to bind the lands of all guardians, 
and not merely "guardians appointed under this 
act," or statutory guardians. Thus, the debt 
dtie to the ward of a testamentaiy guardian 
who was not required to give bond, would as ef- 
fectually bind his lands in the hands of the 
lieir, or devisee, under this constniction of the 
act, as of a statutox*y guardian who had given 
•a bond binding his heirs. 

[See Ewing v. Burnet, 11 Pet. (36 U. S.) 54; 
IT. S. V. Three Bailroad Cars. Case No. 16,- 
513; U. S. V. Voorhees, 9 Fed. 144; Ham- 
mock V. Farmers' Loan & Trust Co., 105 U. 
S. S3.] 

5. The testator J. L., having, by his will, sub- 
jected his whole estate to the payment of his 
debts, (which was a valid devise, sanctioned 
botli by the principles of equity, and the act 
for the relief of creditors, against fraudulent 
devises,) and empowered his executors, or such 
of them as might act, to sell his lands, and con- 
vey to the purchaser; has converted his whole 
real estate into equitable assets, subject to the 
payment of all his debts equally. 

6. The 12th section of the act concerning 
guardians, &e., before cited, having declared 
that "the estate of a guardian, or curator, &c., 
shall, &c., be liable for whatever may be due 
from him or her, on account of his or her guard- 
ianship, &c., before any other debt, &c.," al- 
though it gives priority, and creates liability, if 
it did not before exist, can apply only to real 
estate, in a condition to be reached by other 
debts. The language of the section is compara- 
tive, comparing the charge it creates with other 
charges, and giving it the priority over them. 
Before the passage of the act against fraudu- 
lent devises, lands devised, were not liable for 
any debt whatever, and that statute expressly 
protects devises for the payment of debts, and 
•declares them valid: it protects the trust, and 
leaves the estate to its operation. The act of 
assembly applies to legal, and not to equitable 
assets. "Wherever real estate is made equitable 
assets by the will, the equitable principle must 
prevail, and the executor of the ward is only 
entitled, therefore, to his equal proportion of 
the fund arising from the real estate of J. L. 

In equity. A statement of the facts, and 
of the statute of Virginia, essential to rhe 
elucidation of the various points discussed 
and settled in the following opinion, is em- 
bodied in the above caption. On the 30tLi 
of June, 1S2S, the chief justice delivered Iiis 
opinion as follows: 

MARSHALfL, Circuit Justice. This is an 
application on the part of John Forbes, ex- 



ecutor of WiUiam L. Myers, for an order 
that he shall receive the amount of his claim, 
which has been established by a decree of 
the court of chancery of the state, out of 
the proceeds of the real estate of John 
Lesslie, deceased, which are now in the pos- 
session of this court for disti'ibution among 
his creditors. 

William L, Myers was a ward of John 
Lesslie, and priority is claimed for him over 
all other creditors out of the real estate of 
his guardian. This priority is claimed un- 
der the 12tli section of the act "to reduce into 
one, the several acts concerning guardians, 
orphans, em-ators, infants, masters, and np- 
prentices," which is in tliese words: "Thi^ 
estate of a guardian or curator, appointed 
under this act, not under a specific lien, shall, 
after the death of such guardian or cm"ator, 
be liable for whatever may be due from him 
or her, on account of his or her guardian- 
ship, to his or her wards, before any otbor 
debt due from him or her." - This clause has 
been, in the argument, considered in con- 
nexion with the 60th section of the "act 
reducing into one, the several acts concerning 
wills, the distribution of intestate's estates, 
and the duty of executors and administra- 
tors," which was passed at the same session. 
That section is in these words: "The ex- 
ecutors and administrators of a guardian, of 
a committee, or of any other person who shall 
have been chargeable witlx, or accountable 
£ov the estate of a ward, an idiot, or a lu- 
natic, or the estate of a dead person, com- 
mitted to their testator or intestate, by a 
court of record, shaU pay so nmch as shall 
be due from their testator or intestate to the 
ward, idiot, or lunatic, or to the legatees, or 
persons entitled to distribution, before any 
proper debt of their testator or intestate." ' 
It has been truly said, that these two acts, 
having been passed at the same session, i*e- 
specting the dignity of claims on the estates 
of deceased persons, ought to be considered 
together, and that the two sections ought to 
be construed as if they were contained in 
the same act It has. been added, not, I 
think, with the same correctness, that the 
one ought to resti-ain and limit the extent 
of the other. I have to regret, that these 
two sections, which are certainly veiy in- 
teresting to the people of Virginia, have not 
received a settled construction in the state 
courts, and that this court should be required 
to hazard an opinion on any point which 
may not heretofore have arisen in them. It 
is, however, my dutj'- to state my view of 
the subject, which I shall be ready to cor- 
rect, if a different view of it shall be talcen 
in the state courts. In doing this, I shall 
first consider the GOth section of the act con- 
cerning wills, &c., as if it stood alone. The 



' See 1 Rev. Code Va. 1819, c. 108, § 12, p. 
408, passed Feb. 18, 1819. 

' See 1 Rev. Code Va. 1819, c. 104, § 60, p. 
389, passed March 3, ISIO. 
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words of that section ai'e applicable exclu- 
sively to tlie conduct of executors or admin- 
istrators, in disbursing the assets of tlieir tes- 
tator or intestate, which come to their hands 
in their official character- The language of the 
section will admit of no other interpretation. 
It applies to no other part of the decedent's 
estate, and regulates the conduct of no other 
person. The section is addressed to execu- 
tors and administrators, and prescribes their 
duty in the case it describes. That case is 
the existence of a debt due from their testa- 
tor or intestate, to the estate of a lunatic or 
of any deceased i)erson, which may have 
been committed to his charge. These claims 
have priority to any proper debt of their tes- 
tator or intestate, and must be paid by such 
executor or administrator, out of the assets 
which' may come to his hands. I think it 
cannot be doubted, that as between them- 
selves, these debts have equal dignity. 

The language of the 12th section of the 
act, concerning guardians, &c. is entirely dif- 
ferent. It does not address itself to the per- 
sonal representatives of the deceased, nor 
prescribe their duty; nor does it comprehend 
all the persons who are desa'ibed in the 60th 
section of the act concerning wills, &c. It 
afCects the estate of the deceased, not under 
a specific lien, and provides for the single 
claim of a ward, on the estate of his cm-ator 
or guardian. The language of this section 
reaches the real estate, and must have been 
so intended. It provides that such estate, 
not being imder any specific lien, shall be lia- 
ble for such debt, before any othei- debt 
due from him or her. A question might 
arise, whether this section gave priority to 
a ward on tlie personal estate over other 
persons enumerated with him, in the 60th 
section of the act concerning wills, &c. If 
it did give such priority, the two acts would 
be inconsistent with each other. The one 
would give the ward a preference over per- 
sons, whom the other, in express words, 
placed on an equal footing with him. The 
rule which requires that acts in pari materia 
should be consti-ued together, requires that 
the persons enumerated in the 60th section 
of the act concex-ning wills, &c. should stand 
equal in* then* claims on the personal estate, 
and that the 12th section of the act concern- 
ing guardians, &c. should apply only to real 
estate. The same rule, however, requii-es 
that it should apply to real estate. 

In making this application, I cannot doubt, 
that the debt due to the ward, is to be pre- 
ferred to any bond debt due from the testa- 
tor or intestate on his own account. The 
language of the act is imperative and ex- 
IJlicit. It has been said, that heirs commit 
no devastavits. From this it is inferred, 
that one claim can have no priority over an- 
otlier, I shall not examine this proposition. 
If its truth be admitted, the inference is not 
of course. In England, all bond debts bind- 
ing the heir, unless it be the debt to the 
Mng, are equal. In Virginia, they are not 
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equal. A debt due to the ward has a prior- 
claim on the estate of his guardian, to any- 
other debt due to a proper ci-editor of the, 
guardian. And though I will not say that 
the heir or devisee may, or may not, commit 
a devastavit, that he may or may not plead, 
a debt due to a ward, to an action, I think, 
it may be said, that where both claims come, 
before a com-t administering legal assets,, 
that which the law prefers, is entitled to 
preference from a tribunal which expounds, 
and applies the law. 

A question of more difficulty, is, on the op- 
eration which this statute has on the land of- 
the guardian. Does it create a lien? If it 
does, the land would be bound in the hands 
of a pm'chaser. ■ This has never been sup-, 
posed, and would be an alarming construc- 
tion. It would, conti-ary to the general poU 
icy of the law, set up a secret lien, which 
would be a restraint on alienations not im- 
posed by express words, and not required by 
any necessai*y consti'uction of the section*. 
Boos it, without giving a lien on the land 
itself, create a liability of the heir or dev- 
isee to pay the debt due to the ward, in- 
consideration of the land descended or de- 
vised, or does it merely give preference to an 
existing liability? The language of the sec-. 
tion would indicate, that priority alone was 
in the mind of the legislatm-e. Its object 
does not seem so much to enable the ward to 
obtain satisfaction out of the real estate, as 
to give an existing claim on that estate a 
preference to other existing claims. The est 
tate shall be liable to it, "before any other 
debt due from" the guardian. The legisla- 
ture would seem to have in its mind, debts 
for which the estate is liable, and to decide 
on the dignity of those debts. If, according 
to the existing state of the law, all debts due 
to wards from the estates of their guardians,, 
which have preference xmder this section, 
have a right to claim satisfaction from heirs 
and devisees, to the extent of the estate de-. 
scended or devised, the statute may be con- 
strued, not as giving the right, but as giving 
priority to that right. But if the section ap> 
plies to cases where no antecedent right ex- 
ists, it would be difficult to resist that con- 
sti'uction of the words, which gives the 
right as well as the priority. The words of 
the section which describe the estate ta 
which it applies, are "The estate of a guard- 
ian or curator, appointed imder this act, &c." 
If the words, "appointed under this act," ap- 
ply to a guardian as well as a cm-ator, then 
prioritj-- is given to the wards of statutory 
guardians only, not to the wards of testa- 
mentary guardians; and all statutory guards 
ians are required to give bond. If they ap- 
ply to a cm-ator only, and give equal priority 
to a debt due to a ward, whether his guard- 
ian was ci-eated by testament or .by a statutet 
then priority is given in a case where no an- 
tecedent right existed. Testamentary guard- 
ians are not required to give bond, if the 
testator has otherwise dii'eeted by his will. 
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At least this appears to me to be the proper 
construction of the 2d. and 5th sections of 
the act compared with each other. If the 
words, "The estate of a guardian or curator 
appointed under this act, shall be liable, &c." 
be read with a comma, after the word "guard- 
ian," the words, "appointed under this act," 
could apply solely to the curator. But in the 
printed code, the comma is placed alter the 
word, "curator," so as to connect the guard- 
ian with the curator, and apply the subse- 
quent words equally to both. I am, howevei", 
aware, that not much stress is to be laid oa 
this circumstance; and that the construction 
of a sentence in a legislative act does not 
depend on its pointing. The legislatm'e can 
scarcely be supposed to have intended to dis- 
tinguish between remedies for debts from tes- 
tamentary and statutoi-y guardians, and I 
am, therefore, disposed to read the act with 
the comma after the word "guardian," Jtsut 
although the act directs bonds to be given by 
guardians, it does not prescribe the form of 
the bond, or that the heir shall be bound in 
it. The usage undoubtedly is, to bind the 
heirs, and it is not probable that any court 
would be inattentive to this circumstance. 
The legislature may be presumed to have 
had such a bond in contemplation, and to 
have legislated on the idea that the heirs 
were tuiiformly bound in it. But suppose a 
court should neglect to take a bond, or should 
take a bond in which the heirs were not 
named, would the general provision of the 
act, that the estate of the guardian shall be 
boimd to satisfy the debt due to his ward, be- 
fore any proper debt of his own, be defeated 
by this omission? I shotdd feel much diffi- 
culty in answering this question in the af- 
firmative. 

The history of the le^slative enactments on 
this subject, has been referred to in the argu- 
ment. The act of 1705, for the distribution 
of intestate's estates, &c., subjects the estate 
of any person who shall die, chargeable with 
the estate of any person deceased, or with 
any orphan's estate, to the payment of such 
debt, in the first instance, in terms which 
would apply to real as well as personal es- 
tate. The same act may be construed to 
require bond from testamentary guardians, 
or from those only to whom the orphan's es- 
tate may be committed by the court In the 
year 1748, a revisal of the laws was made. 
The act "for the better management and se- 
curity of orphans and their estates," gives 
the debt due from the guardian to his ward 
priority against the personal estate only, and 
requires bond from those guardians only to 
whom the estates of orphans have been com- 
mitted by order of com*t. As this revisal is 
understood to have been the work of the 
ablest law5'ers of that day, it is probable that 
this act contains the received constraction of 
the act of 1705. The laws were again revised 
in 1779, and the bills prepared by the re- 
visers, were enacted in 17S5. The oOth sec- 
tion of the act concerning wills, &c., gives the 



same priority against the personal estate 
which is given by the act of ilarch, 1S19. 
The 1st section of the "act concerning guai'di- 
ans, infants, masters, and apprentices," ren- 
ders the estate of every guardian liable, in 
the first instance, for any debt due to his 
ward on account of his guardianship, but re- 
quires no bond from any guardian not ap- 
pointed by the com-t The revisal of 1792, 
re-enacts the provisions contained in the acts 
of 17S5. In December, 1794, for the first 
time, an act was passed, requiring a testa- 
mentary guardian to give bond, before he 
exercises any authority ov.er the minor or his 
estate, unless it is otherwise directed by the 
testator's will. This act took efCect on the 
1st day of March, 1795. From the 1st day 
of January, 1787, then, when the law of 17S.") 
went into operation, until the 1st day of 
aiarch, 1795, the law gave priority, against 
the real estate of guardians, to debts not se- 
cured by bond. Upon a review of tlie whole 
subject, I am inclined to think, contrary to 
my first impression, that the act of 1819 
ought to be constnied, as making the estate 
of a guardian liable to a debt due to his 
ward on guardianship account, and not as 
merely giving priority to such debt. I am 
not siu'e that this is material to the main 
question now before the com-t. 

In this case, the guardian had given a bond 
in which his heirs were bound; and the 
question is, whether the ward can now as- 
sert, in this court, the priority given by the 
statute and hy his bond. The simple eon- 
tract creditors maintain that he cannot; be- 
cause, under the wiU of John Lesslie, the real 
estate has been converted into equitable as- 
sets. The following are the material clauses 
in the will: "In the first place, I desire that 
all my just debts may be paid; and for this 
purpose I subject my whole estate, real and 
personal. In case it should be necessary for 
the pm-pose of paying my debts, to sell any 
part of my real estate, I give to my execu- 
tors, after named, the power of so doing," 
"and authorize my said executors, or such of 
them as may act, to make conveyances to 
the purchaser or purchasers." He then gives 
some legacies which he charges on Ijis whole 
estate, and adds, "aU the rest and residue 
of my estate after the payment of my debts 
and legacies, as aforesaid, I give to my two 
children, Andrew and Jane." The devisees 
of the residue are his heirs at law. 

It is contended on the part of Myers, that 
he is entitled to preference: 1. As a credit- 
or by bond, in which the heirs are bound, 
2, Under the act of assembly. 

1. I wiU first consider the general proposi- 
tion, that under this will, bond creditors may 
assert a prior claim upon the real estate. 
It must be admitted, that specialty creditors 
have no lien upon the lands. The heir being 
bound by the contract of his ancestor, is lia- 
ble to the amoimt of assets, which he takes 
by descent from that ancestor, and no far- 
ther. The ancestor could devise his lands, 
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and the devisee not being bound by tbe con- 
tract, held them exonerated from the credit- 
or, or the heir could alien them, and thus 
also defeat the creditor, because the lands, 
not being specifically bound, could not be 
reached, and the heir at the time the wi'it 
issued, held nothing by descent It being 
thus clearly settled, that the creditor had no 
lien on the lands of his debtor, even after his 
decease, and that the heir was liable for the 
conti-act of his ancestor, in regard of lands 
actually held by descent at the time the writ 
issued, only to the amount of the land so de- 
scended, let us apply these. principles to the 
case under consideration. John Lesslie, by 
liis will, subjects his whole estate to the 
payment of his debts, and empowers his ex- 
ecutors, or such of them as may act, to seU 
his lands and convey to the pm-chasers. The 
validity of this devise in a court of eCLuity, 
has not been questioned. If it be valid, then 
it would seem in reason to affe.ct the land in 
the same manner as a disposition of the land 
itself, limited to the same objects. The ac- 
tual interest of the heir in the land, is no 
gx-eater than if it had been devised to be 
sold, so far as was necessary to pay his 
debts, and after the payment of debts, to de- 
scend. What then does the heir talce bene- 
ficially by descent, supposing the will to go 
no farther than this clause? Obviously, noth- 
ing more than what remains after payment 
of debts. This, then, is the amount of the 
real' assets which he holds liable to the con- 
tracts of his ancestor. Suppose this devise, 
instead of being for the payment of debts 
generally, had been for the payment of a 
portion to a child, in pursuance of a marriage 
contract, or of debts due by simple contract; 
these devises would have been imQuestiona- 
bly valid, and the land would have been sub- 
ject to them in equity. What then would 
have descended to the heir? Clearly, so 
much only as would remain after payment of 
the charge. It would seem, then, in reason, that 
to an action at law by a specialty creditor, the 
heir ought to have been permitted to show in 
his plea, the land that had descended, and the 
charge upon that land, and that in such a case, 
the judgment should be only for the value, 
after the discharge of the incumbrance. Sup- 
pose, in such a case, the heir were to pay off 
the portion due by marriage settlement, or 
the simple conti-act debts charged on the 
land, as a com't of equity would, I thint, 
compel him to do, and a suit were then to 
be instituted by a specialty creditor, can it 
be doubted for a moment, tliat the heir 
would be allowed to offset these payments 
against the sum for which he was charge- 
able, in consideration of the lands descended, 
if a court of law could take notice of the 
charge? These seem to me to be corollailes 
from the propositions, that, before the stat- 
ute against fraudulent devises, the ancestor 
might devise his lands, in whole or in part, 
so as to defeat creditors, and that a charge 
upon lands, being valid, affects them to the 



full extent of the charge, and diminishes, 
pro tanto, the real assets in the hands of the 
heir. But in England, courts of common law 
do not take up the subject in this reasonable 
point of view, because they do not take 
cognizance of a trust, nor have they ever 
sustained a suit brought by a simple contract 
creditor, against an hetr to whom lands have 
descended, charged with the debts of his an- 
cestor; nor have they, so far as I have ob- 
served, ever considered such charge, in the 
decision of any question brought before 
them, unless tlie heir has been also executor. 
When the two characters are imited, so that 
suits at law could be sustained by simple 
contract creditors, the com-ts of common law, 
excluding the trust from their view, have 
considered the whole as legal assets. This 
limited view of the subject, is probably to be 
ascribed to their limited jmlsdiction. I have 
considered the question, as if the real estate 
had descended to the heirs. But the testator 
has devised it to them, and the words of the 
devise rather strengthen the argument. They 
are:— "All the rest and residue of my estate, 
after payment of my debts and legacies, 
aforesaid, I give, devise, and bequeath to my 
two children, Andrew and Jane, their heirs, 
executors, and administrators, to be equally 
divided between them." What is given to 
them by this will? If the words of the testa- 
tor are worth anything, he gives only the 
residue of his estate, after payment of debts 
and legacies. 

I will now advert to the act for* the relief 
of ci'editors, against fraudulent devises.* 



* See 1 Bev, Code Va. 1819, c. 105, p. 391. 
This act was passed in 1789, and is nearly an 
exact transcript of the English statute 3 Wm. 
III. c. 14. The five first sections upon which 
the chief justice comments, are as follows: 

"Section 1. Whereas, it is not reasonable or 
just, that, by tbe practice or contrivance of any 
debtors, their creditors should be defrauded of 
their just debts, and nevertheless, it hath often 
so happened, that, where several persons, hav- 
ing by bonds or other specialties bound them- 
selves and their heirs, have afterwards died, seis- 
ed in fee simple of, and in, messuages, lands, 
tenements, and hereditaments, or, having power 
or auUiority to dispose of, or charge the same 
by their wills or testaments, have, to the de- 
frauding of such their creditors, by their last 
wills or testaments, devised the same, or dis- 
posed thereof in such manner as such creditors 
have lost their said debts: Por remedying of 
which, and for the maintenance of just and up- 
right dealing; 

**§ 2. Be it enacted, &c., That all wills and 
testaments, limitations, dispositions or appoint- 
ments, of, or concerning any messuages, lands, 
tenements or hereditaments, or of any rent, 
profit, term or charge out of the same, whereo^f 
any pei*son or persons,- at the time of his, her, 
or their decease, shall he seised in fee simple 
in possession, reversion, or remainder, or have 
power to dispose of the same by his, her, or 
their last wills or testaments, shall be deemed 
and taken (only as against such creditor or cred- 
itors as aforesaid, his, her, and their heirs, suc- 
cessors, executors, administrators and assigns, 
and every of them,) to be fraudulent, and clear- 
ly, absolutely, and utterly void, frustrate and of 
none effect; any pretence, colour, feigned or pre- 
sumed consideration, or any other matter or 
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This act recognizes the power of persons in- 
debted by specialties, in which themselves 
and their heirs are bound, who die Seised of 
lands, "to dispose of, or charge the same, 
by their wills or testaments," "in such man- 
ner as such creditors have lost their debts." 
To remedy this mischief, the 2d section en- 
acts, "that all wills and testaments, limita- 
tions, dispositions, and appointments of, or 
concerning any messuages," &c., shall be ut- 
ter Ij"- void as to creditors; and the 3d section 
gives the creditor the same remedy against 
the heir and devisee, as he would have had 
against the heir, had the land descended to 
him. The 4th section provides, that where 
there shall be "any limitation or appointment, 
devise or disposition of, or concerning any 
messuage," &c., "for the x-aising or payment 
of any real and just debt or debts," &c., 
"the same, and every of them shall be in full 
force." The case comes within the very 
words of this part of the proviso. The will 
of Mr. Lesslie is "a devise or disposition of, 
or concer"ning lands," "for the raising or pay- 
ment of just debts." I do not think the sub- 
sequent part of the proviso can vary the con- 
struction. The 5th section of the act ap- 



thinrr to the contrary notwithstanding. 3 & 4 
^Y. k iX. c. 14, g 2. 

"§ 3. And, for the means that such creditors 
may be enabled to recover their said debts, be 
it further enacted, that, in tlie cases before-men- 
tioned, every such creditor, shall and may, have 
and maintain, his, her, and their action and ac- 
tions of debt, upon his, her, and their said bonds 
and specialties, against the heir and heirs at law 
of such obligor or obligors, and such devisee or 
devisees, jointly, by virtue of this act: and 
sucli devisee or devisees, shall be liable and 
chargeable for a false plea by him or them 
pleaded, in the same manner as any heir should 
have been for any false plea by him pleaded, or 
for not confessing the lands or tenements to 
him descended. Id. § 3. 

"§ 4. Where there hath been, or shall be any 
limitation or appointment, devise or dispcsition 
of, or concerning any messuages, lands, tene- 
ments or hereditaments, for the raising or pay- 
ment of any real and just debt or debts, or any 
portion or portions, sum or sums of money, for 
any child or children of any person, other than 
the heir at law, according to, or in pursuance 
of any marriage contract or agreement in writ- 
ing, bona fide made before such marriage, the 
same, and eveiy of them shall be in full force; 
and the same messuages, lands, tenements and 
hereditaments, shall, and may be holden and en- 
joyed by every such person or persons, his, her, 
and their heirs, executors, administi'atoi-s and 
assigns, for whom the said limitation, appoint- 
ment, devise or disposition was made, and by 
his, her, and their trustee or trustees, his, her, 
and their heirs, executors, administrators, and 
assigns, for sueli estate or interest as shall be 
so limited or appointed, devised or disposed, un- 
til such debt or debts, portion or portions, sliall 
be raised, paid and satisfied; any thing in this 
act contained to the contrary notwithstanding. 
Id. § 4. 

"§ 5. And whereas, several persons, being 
heirs at law, to avoid the payment of such just 
debts, as, in regard to the lands, tenements and 
hereditaments, descending to them, they have 
by law been liable to pay, have sold, aliened, or 
made over such lands, tenements or here lita- 
iuents, before any process was or could be is- 
sued out against them." 



plies exclusively to cases where lands, not 
charged by the ancestor with his debts, have 
been sold by the heir. In the case of Free- 
moult v. Dedire, 1 P. W. MS. 429, the lord 
chancellor obviously so understood them. 
This case, then, stands as it stood before 
the statute was enacted; and that statute 
has no other influence on the cause, than to 
f m-nish ^n argument in favor of the validity 
of the charges made in the will, by its rec- 
ognition of their validity. 

I will now consider the question on the 
English decisions. At law, the books fur- 
nish. I believe, no case in which the rights 
of a simple conti-aet creditor have been taken 
into view. To actions of debt brought 
against the heir on the bond of his ancestor, 
he has generally pleaded, "nothing by de- 
scent," and has relied on a wiU devising 
lands to him, charged with debts to support 
his plea. The single inquiiy made by the 
com't has been, whether he holds at law. I)y 
descent, or by purchase. In Gilpin's Case, 
Cro. Car. 161, and Brittam v. Charnock. 2 
Mod. 286, he was considered as a purchaser; 
but in Emerson v. Inchbird, 1 Ld. Raym. 
72S,' and Allam v. Heber, 2 Sti-ange. 1270, 
which last case is also reported in 1 W. Bl. 
22, it was decided that he held by descent. 
If, in a court of law, which has no jm'isdic- 
tion over trusts, this issue had been found in 
favor of the heir, the creditor would have 
been without remedy. A will, charging his 
debt on land devised to their heir, would) be- 
fore the statute against fraudulent devises, 
have been construed to be a will depriving 
him of all recourse against the fund. 

In cases, where the characters of heir and 
executor were combined in the same person, 
the construction by the com-ts of law, that 
the whole fund was to be considered as con- 
stituting legal assets, seems also to result 
from the incompetency of those comls to act 
upon trusts. Common law can reach the 
case but partially; and its decisions, there- 
fore, ought not to bind a court conclusively, 
which is so constituted as to enter into the 
whole subject, investigate it thoroughly, and 
decide upon it in all its relations. For a 
time the com"t of chancery seems to have 
followed the rule of law'; but it is matter of 
surprise, that any hesitation should ever have 
been made by that court, in considering the 
heir as a trustee, and compelling him to exe- 
cute the trust according to the principles o£ 
equity. In Hargrave v. Tindal, reported in 
a note {1 Brown, Ch. 13G), Lord Hardwicke 
held an estate which descended to an infant 
heir, charged with debts by the will of his 
ancestor, to be equitable assets; and the 
case is still stronger if the estate te devised 
to the heir so charged. The principle is well 
settled in chancery, where lands descend. 



'An heir shall take by purchase under a de- 
vise alterinff the limitation of the estate, but 
under a devise charging the estate only, by de- 
scent. 
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or are devised to an heir, who is simply 
heir, subject to the payment of debts. The 
question was longer unsettled, where the will 
gave a power to executors to sell. The law 
uniformly considered the estate as legal as- 
sets, where the executors were the trustees. 
Equity followed the law in this respect, even 
where the land was devised to the executors 
to be sold. But in Lewin v. Okeley, 2 Atk. 
50, Lord Camden decided that, in such a 
case, the assets were equitable, not legal. A 
distinction, not very well founded in reason, 
was taken between a power given to execu- 
tors to sell, and a devise of the lands to be 
sold by executors. Tlie descent was consid- 
ered as broken in one case, not in the other. 
This distinction derives countenance from the 
great authority of Lord Coke; but is, I think, 
assailed in the notes of Hargmve and Butler, 
with arguments not easily to be refuted. 
However this may be at law, it is, I thinlc, 
completely overiniled in chancery. This 
whole subject is fully considered in the case 
of Sillc V. Prime, reported in a note 1 Brown, 
Ch. 13S. The testator charged all his real 
estate, except a part devised to his mother, 
with his debts, and du-ected that Prime and 
Maxon, who were his executors, or the sm*- 
vivor of them, or his heirs, should sell so 
much of it as might be necessary for their 
payment In this case, the land was de- 
vised to his wife and two daughters, which 
two daughters were his heirs; and the words 
of the will give a naked power to the ex- 
ecutors, and the heirs of the survivors to sell. 
The chancellor, after great deliberation, and 
a thorough examination of the cases, deter- 
mined that the lands were equitable assets. 
In giving his opinion, he enters into a full 
investigation of the subject, in which he 
says that he can hardly suggest a case in 
which the assets would be legal, but where 
the executor has a naked power to sell qua 
executor. It was held that the naked power 
was not qua executor in that case, because 
the power might be executed by the heirs 
of the sui'vivor, in whose hands the produce 
of the sales could not be assets, nor could the 
creditor maintain an action at law against 
him. As Mr. Lesslie has not given the power 
to the heirs of the executor, it may be sup- 
posed that the decision in Silk v. Prime is 
inapplicable to the case before the com-t; 
and is rather an authority in favour of ti-eat- 
iug the assets as legal. This makes it proper 
to proceed somewhat farther with Silk v. 
Prime. The chancellor obtains two rules 
from the dissertation he had concluded. 1. 
It is a good rule in expoimding wUls, to 
malce them speak in favour of equitable as- 
sets, if it can be done. 2. If you can lodge 
the assets in the hands of the trustees, the 
court win never put them in the hands of the 
executors; and when a person is invested 
with both characters, the tnistee shall be 
preferred. In applying these rules to the 
particular case, the chancellor rmdoubtedly 
rests much on the extension of the power to 
3FED.CAS. — 33 



the heir of the executor, but he does not rest 
on this principle solely. Se relies also on 
other parts of the will, which I think woidd 
have been deemed sufficient, had the power 
to seU not been extended to the heh's of the 
surviving executor. His language in this 
part of his opinion is impressive. 1. It is, 
"The testator's will does most emphatically 
direct the payment of aU his just debts." 
"I can never think that a man who does re- 
peatedly and so anxiously provide for the 
payment of aU, could ever mean, by legal 
preference, to pay some and leave the rest 
unpaid." 2. The second relates to the ex- 
tension of the power to the heir of the sur- 
viving executor. 3. "This is the case of a 
charge upon the lands. They are devised to 
the testator's wife and daughters, subject to 
this charge. In this respect it is a tnist, 
and no more to be sold, than w^hat is neces- 
sary for this pm'pose. The power, then, to 
sen, is merely consequential; the testator 
having named the executor for this purpose. 
The court would have compelled the devisees. 
"Whoever sells to satisfy a charge must be a 
trustee— because a charge is a trust. To 
make this case still clearer: the rents and 
profits in the hands of the devisees are as- 
sets before the sale; legal assets they cannot 
be, for the executor has no right to re- 
ceive 'them. They must, therefore, be equita- 
ble assets: and if it be once admitted that 
any one part of the land is equitable assets, 
the whole must be the same, for the trust 
is one and the same trust throughout." These 
reasons exist in all their force in the case 
under consideration. No testator could dis- 
play more anxietj-- for the payment of all his 
debts, than is displayed by Mr. Lesslie. 
This, too, is a charge on lands. They are 
devised to the daughters, subject to this 
charge. That the devisees are the heirs at 
law, can make no difference in the question 
now under the consideration of this coui-t, 
or which was imder the consideration of the 
English com-t That question was not and is 
not, whether the descent is broken by the 
devise, but whether the naked power to the 
executors to seU, converted the estate into 
legal assets. That question is the same in 
this court as in that, and the language of the 
chancellor is as applicable, as if a third per- 
son had been a devisee with the two daugh- 
ters. In this, therefore, the charge is also 
a. trust, and no more of the land is to be 
sold than is necessary for the pm-pose. In 
this case, too, the coui-t would compel the 
devisees to ^ell; and the power, therefore, 
to sell, "is merely consequential; the testator 
having named the executors for this pm'pose." 
The devisees would have sold under the- or- 
der of the court as trustees. In this ease, 
too, had the heirs received the rents and 
profits before the sale, they would have been 
equitable assets, subject to the trust. I can- 
not read this part of the opinion without be- 
ing convinced, that the chancellor would have 
decreed the assets to be equitable, although 
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the heir of the executor had not been named. 
In the case of Newton v. Bennet, 1 Brown, 
Ch. 135, the testator, after malcing provision 
for his wife, desired, "that all his estates in 
Kent should he sold forthwith, and, (after 
payment of several sums of money,) that the 
remainder might be vested in his executors 
for the payment of his debts." Lord Bathnrst 
decided that these were equitable assets. 
Upon a re-hearing, by consent. Lord Thui-- 
low (pages 137, 13S) expressed the same 
opinion. He said, "the devise was tanta- 
mount to giving the executor a power to sell, 
and to apply the money to the payment of 
debts." In noticing the argument at tlie bar, 
that the descent was not broken, he adverts, 
certainly not with approbation, to the dis- 
tinction taken by Lord Coke, between a de- 
vise of land to be sold by his executor and 
a dry power to sell. He concludes with say- 
ing: "I thinli the descent is broken, and 
that these are equitable assets," &;c. 

It has been contended, that this case turn- 
ed entirely on the question, whether the de- 
scent was broken, and is an authority in fa- 
vom" of equitable assets in no case, unless 
the descent be broken. This argument is 
founded on the following words, which the 
reporter has ascribed to Lord Thiirlow: "I 
think tlie descent is broken, and that these 
are equitable assets on the authority of Sir 
Joseph Jekyl. 3 P. Wms. 341." The proof 
that these words were not uttered by Lord 
Thurlow, is very strong. In two cases, men- 
tioned in a note to the report, the mistake is 
stated on evidence which appears to be con- 
elusive. The opinion itself, seems to me to 
prove that Lord Thm'Iow could not have put 
the case on this point; if, as he says, "the 
devise w^as tantamount to giving the execu- 
tor a power to sell, then the descent could 
not be broken, according to the construction 
put on such devises, by those who contend 
for legal assets." The reference to the case 
in 3 P. "Wms. 341, in the very sentence in 
which this declaration is said to be made, 
and following that declaration as if fm-nish- 
Ing the authority for making it, is also of 
some weight, because that case turns on a 
different question. Lord Thurlow also says: 
'•The only matter in-ged, Avas, that where 
money, to be raised by the sale of lands, was 
given to executors, it was made personal, 
and must be applied in a course of adminis- 
tration;" "but that doctrine has not been 
adopted in later times, and must imply that 
a, testator meant differently in giving to an 
executor, than if he had given to any other 
trustee." But if the will is propeiiy stated 
in the report, these words, giving them the 
fall effect claimed for them, would make no 
difference in the effect of that case on the 
present. If, in the will of Thomas Tryon, 
as stated in Newton v. Bennet, the descent 
was broken, then it is broken in this case 
also, and in every case whei"e a power is giv- 
en to sell. The case of Pope v. Gwyn, men- 
tioned in S Yes. 28, was on a will in ^yhich 



the testator directs, that his real and per- 
sonal estate should be liable for all his debts 
of what sort soever. Lord Thurlow held the 
real estate to be equitable assets. These 
cases were decided before the passage of the 
act establishing the judiciary of the United 
States, which adopts the principles of chan- 
cery, as the rule in cases of equity in the 
federal courts. In Bailey v. Ekins, 7 Ves. 
319, William Garrett charged his real and 
personal estate with the payment of his 
debts, and devised his lands to his execu- 
tors, their heirs, &c., in ti*ust to sell and pay 
his debts, and apply the residue to the sup- 
port and education of his heir, until he 
should attain his age of twenty-one, when 
he gave the money and real estate to his 
heir. It was contended, that the descent 
■v^'as not broken, and that a charge did not 
make the estate equitable assets. In this 
case, the devise is to the executors and their 
heirs, but this circumstance is not relied on 
or mentioned in tlie argument of counsel, 
or in the opinion of the court. The chancel- 
lor did not decide the question, whether the 
descent was broken. He said, "That Har- 
grave v. Tindal, and Bm"t v. Thomas, and 
Batson v. Lindegreen [2 Brown, Gh. 94], 
were authorities, that a charge upon real 
estate does make it equitable assets." He 
said, "the rule cannot be accm-ate. when 
it is stated that the descent ought to be 
broken. Suppose a devise to trustees, in 
trust to pay debts; and all the ti-ustees dy- 
ing in the life of the testator, the estate de- 
scends upon the heir, would not that be 
equitable assets?" He says again, "a more 
chai'ge is no legal interest. It is not a de- 
vise to any one, but that declaration of in- 
tention upon which a court of equity wiU 
fasten, and by virtue of which they will draw 
out of the mass going to the heir, or to oth- 
ers, that quantum of interest which wiU be 
sufficient for the debts." In Shiphard v. 
Lutwidge, 8 Ves. 26, Henry Lutwidge de- 
vised his estate to his heir, charged with the 
payment of his debts. The chancellor de- 
termined that the heir was a ti'ustee, and 
that the estate was equitable assets. 

This question, where the estate passes to 
the heir, or where the power to sell is given 
to the executor and his heirs, appears to be 
completely settled in England.' The only 
doubt, if there be a doubt, is where a naked 
power to sell is given to the executors, with- 
out mentioning their heirs. I think the case 
of Silk V. Prime, together with the subse- 
quent cases, decides that under such a will, 
the assets are equitable. In Nimmo's Ex'r 



" So said Kent, chancellor, in Benson v. Le 
Roy, 4 Johns. Ch. 651. That was a devise of 
all the testator's estate, real and personal, to 
four trustees, (three of whom were executors,) 
in fee, in trust, to pay his debts, and then to 
distribute the residue. "Such a devise, in trust, 
places the assets under the jurisdiction of this 
court A court of law, does not take cogni- 
zance of a trusty but the notice of it belongs j 
peculiarly and exclusively to this court" 
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V. Com./ 4 Hen. & M. 57, tlie testator had 
<lirected his lands to be sold for tlie pay- 
ment of debts. I have searched the record, 
but the will is not in it The judges all 
speak of it as a charge, and it is to be pre- 
sumed that the sale was made by the execu- 
tor, because the price of the lands is intro- 
duced into his account. The judges all say, 
that it is equitable assets, and that the judg- 
ment of the commonwealth gave no priority: 
that those assets should be pm-sued in chan- 
<jery. 

I proceed now to consider the operation of 
the act of assembly on this case. It declares 
that the estate of a guardian or cm-ator, 
shall, after his death, be liable for what- 
ever is due to his ward on accoimt of his 
.guardianship, before any other debt due 
from him or her. It has been already said, 
that this section gives priority, and creates 
liability if it did not before exist, but does 



^ "Before the statute of 3 W. & M.," viz: the 
statute against fraudulent devises, "if the tes- 
tator devised his lands for the paymeut of his 
debts, all the creditors were to be paid pari 
passu, or in ratable proportions, for it was to be 
presumed, that the testator meant to do equal 
justice to all." "The statute of W. and M., did 
not interfere with this doctrine of equitable as- 
sets, but rather gave it, as it has been said, a 
parliamentary sanction. That statute was made 
for a relief of creditors agaiust fraudulent de- 
vises; and so the preamble to it, as well as its 
title, expressly declares. It does not apply to 
the case of a devise to trustees, for the payment 
of debts, for such a devise is in furtherance 
of justice, and of the avowed policy and pur- 
pose of the statute. To marli that policy the 
more distinctly, the 4th section of the statute, 
expressly excepted from its operation, devises 
of lands for the payment of debts, or children's 
portions. The omission of this proviso in our 
statute," (retained in the Virgina statute, see 
ante, p. 512,) "cannot make the least altera- 
tion in its construction. It must have been 
omitted, because it was unnecessary, and was 
doubtless inserted in the English statute, for 
greater caution." In reviewing the English 
cases cited above, by Chief Justice Marshall, 
Chancellor Kent, says: — "In Newton v. Bennet, 
Lord Thurlow referred to tlie former case, and 
said, that an estate devised to an executor to 
sell, was equitable assets; and from some cor- 
rect notes of this case, 7 Yes. 321, 322; 8 Ves. 
30, it appears that he did not consider it to be 
requisite tliat the descent should even be broken 
by the devise, to render the assets equitable. It 
has since been repeatedlv held, Bailey v. Ekins, 
7 Ves. 319, Shiphard v. Ludwige, S Ves. 26, that 
a mere ch'arge of the debts upon the real estate 
by will, makes it equitable assets, even though 
the descent be not broken. It is suflieient that 
the estate be devised upon trust to pay debts; 
and a charge of the debts upon the real estate, 
is. in substance and effect, a devise, pro tanto. 
This was the doctrine of Lord Bldon, in those 
cases; and he made this clear and pertinent 
observation, that a provision by will, effectual 
in law or equity, for payment of creditors, was 
not a fraudulent devise within the statute. 
And I may add, that such a devise is equally 
valid and innocent, and commendable withal, 
as it would be under the protection of the pro- 
viso in the English statute." 

The case of Benson v. Le Roy, however, the 
chancellor said, steered clear of every difficulty, 
because in that case,* the descent was broken, 
there being a devise in fee and to a stranger, 
as well as to the executors. See, also. Clay v. 
Willis, 1 Barn. & C. 364, 8 E. G. L. 103. 



not create a lien. The words imply a lia- 
bility for other debts. One estate cannot 
be properly said to be liable for one debt 
before others, if it be not liable for others. 
Although, then, the sectioQ may charge lands 
with a debt with which they were not pre- 
viously chargeable, it does not follow that 
it charges laud in a condition not to be char- 
ged by existing law. The language of the 
section is compai'ative. It compai-es the 
charge it creates, if it does a-eate one, with 
other charges, and gives it the priority over 
them. This can apply only to an estate, in 
a condition to be reached by some other 
debts. Previous to the passage of the act 
against fraudulent devises, lauds detised 
were not liable for any debt whatever. 
Lands devised for the payment of debts, be- 
ing exempted from the operation of that 
statute, pass as they did before it was en- 
acted, and still remain exempt from all le- 
gal liabilities. By this exemption, the stat- 
ute protects the trust, and leaves the estate 
to its operation. I felt much difficulty in de- 
ciding, whether the words of the section do 
not apply to equitable as well as legal as- 
sets. But legislation is rai'ely intended to 
act upon, and control the equitable princi- 
ples which are applied by a com-t of chan- 
cery, unless its language be such as to leave 
no doubt of the intended application. Even 
after forming an opinion on tliis point, I felt 
a pressure of the question, whether a case 
in which the lands were to be sold under a 
power given to the executor, did not consti- 
tute an exception applicable to this case- 
After bestowing the best consideration in 
my power on the English cases, I have come 
to the conclusion, that wherever the assets 
are equitable, the equitable principle must 
prevail. That the right of the ward to pri- 
ority, where the assets are equitable, has 
never been asserted in this country, is not 
without its weight in the consideration of 
this case. In the case of Jones v. Hobson, 
2 Hand. [Va.] 4S3. the court of appeals de- 
termined, after an elaborate argument, as I 
have imderstood, and a profound considera- 
tion of the subject, that the stireties of an 
executor were not boimd for money which 
came to his hands, on account of lands sold 
for the payment of debts. In delivering the 
opinion of the com't. Judge Green, in com- 
menting on the act which provides that the 
bond may be put in suit imtil the will "be 
fulfilled," "as far as lies in the executors 
to fulfil the same," says: "This expression 
is understood to relate to the fulfilment of 
so much of the wUl, as it belongs to the 
executors in their character of executors 
merely to fulfil, and not to any superadded 
duty imposed upon them by the will, as trus- 
tees or otherwise." Page 497. Again, he 
says: "At the common law, in whatever or- 
der the executor might be bound at law or 
in equity, to apply the proceeds of land to 
the payment of debts, he acted in relation to 
that subject only as"ti"ustee. It was a trust 
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superadded to the office of executor, and not 
inseparable from it." Page 498. He con- 
cludes so mueli of this very aMe opinion, as 
relates to this subject, with saying: "Upon 
this point Ave are of opinion, that the pro- 
ceeds of land devised to be sold are not, and 
never were, a testamentary subject; that 
executors held such proceeds, not in their 
character of executors, but as trustees; that 
the literal terms of the executor's oath and 
bond, Mnd him only in relation to the goods, 
chattels and credits, of his testator; that 
there is nothing in our legislation on this 
subject, which indicates an intention that the 
obligation should have a greater extent, but 
the contrary; and that the sureties of an 
executor, are not responsible for the pro- 
ceeds of land sold by him." Pages 501, 
502. This opinion was given in a case in 
which the will of the testator in all its ma- 
terial featiu-es, resembled that of John Less- 
lie. It decides positively, that in such a 
case, the court of appeals considers the exec- 
utor as holding the money, ai'ising from land 
sold by the executor under a power given by 
the will, as a trustee; and, consequently, that 
they are equitable assets. 

The conclusion to which I am brought by a 
consideration of the cases in England and in 
this country, is, iJiat the executor of Myers, 
is entitled, only to his equal proportion of 
the fund arising from the real estate.* 

* Since the opinion given above was delivered, 
several cases have been decided by the court 
of appeals of Yirginia, involving the question, 
how far certain devises should be considered as 
creating a charge upon the testator's real es- 
tate, and converting it into equitable assets? 
which it is proper to notice here. 

In Downman v. Rust, 6 Hand. \Ya.1 587, de- 
cided in December, 1828, the contest was be- 
tween the legatees and devisees. The testatrix 
bequeathed two several legacies, and in the 
event of the legatees, (or either of them,) dying 
before the executor could pay the legacies, she 
directed the legacies to be equally divided among 
the heirs of tlie legatees respectively. The tes- 
tatrix then devised all the rest of her estate, real 
and personal, in fee simple, to her brother, whom 
she appointed executor. It was in proof, that the 
testatrix lived for many years in the family of 
one of the legatees, (who was the mother of the 
other legatee,) on terms of the utmost intimacy 
and affection, and that the devisee was her heir 
at law; that the personal estate of the testatrix, 
at the date of the will, and at the death of the 
testatrix, about a month afterwards, was very 
inconsiderable: that, at each of these periods, 
she was seised of a valuable tract of land, on 
which her brother entered as devisee; that the 
devisee conveyed the land in trust, under which 
it was sold, and that the purchaser had notice 
of the claim of the legatees. It did not appear 
that tlie testatrix left any debts. The opin- 
ion of the court was delivered by Carr, J., who 
said: — "Every question of a charge on lands 
under a will, is a question of intention. In the 
case of debts, it is so natural to suppose that 
a man in that solemn act, intended to be just, 
that courts have taken very slight words in a 
will, to imply a charge upon lands. The books 



Decree. — The decree rendered in this cause, 
du'eets the commissioners, R. Stanard and 
Samuel Taylor, to disbm'se the fund in their 
hands ratably, among all tlie creditors of 
John Lesslie, deceased, paying to John 
Forbes, executor of AVilliam L. Myers, de- 
ceased, the sum of ?23-10.4G, that being the 
dividend to which he was entitled on his 
claim, in part payment of the decree ren- 
dered in the chancery court of the state, in 
favom- of the said ilyers, against Lesslie's 
executor, without prejudice to the said de- 
cree. 

are full of such cases. Trent v. Trent, Gilmer, 
174, is one of that class. Legacies do not stand 
on quite so high ground, being voluntary gifts; 
but yet, every man is supposed to intend that 
they shall be paid, and to have settled in his 
mind, the fund for their payment; and if there 
be no fund but land, or if there be expressions 
tending to show that the testator had the land 
in his mind, the court will turn them upon the 
land, rather than they should go unpaid." Held: 

1. That the will created a charge upon the land, 
for the payment of the legacies. 2. That this 
charge followed the land into the hands of the 
purchaser, with notice, not, indeed, upon the 
ground of fraud, but upon the principle of 
caveat emptor. In this case, it may he re- 
marked, that the will was held to create a 
charge upon land : 1. by implication ; 2. in fa- 
vour of legatees; 3. that the charge adhered to 
the land in the hands of a purchaser, with no- 
tice. 

"I appoint A. B. my sole executor; no security 
to be required of him, witliout so much as will 
justify all my just debts. The residue I confide 
in him, to dispose of as I shall hereafter direct. 
X wish him to dispose of all my real estate, ex- 
cept, &c." In a subsequent clause, the testa- 
tor bequeathed a legacy, "as soon as it can 
(could) be made after my (his) just debts are 
(were) paid." Per Curiam. We are of opinion, 
that the will subjected the real estate to the 
payment of the testator's debts. Dunn v. Amey, 
1 Leigh, 465. 

"It is my will and desire, that all my just 
debts be paid. After that, I wish that A. B., 
have ^IfiOO, provided my eslate will admit of it." 
The testator had real estate, which, not being 
disposed of by the will, descended to the heir at 
law. The heir at law, qualified as administra- 
tor, with the will annexed. Nearly the whole 
of the personal estate, which did not amount to 
$1000, was absorbed by debts. The legatee filed 
her bill against the heir at law, praying to 
charge the legacy on the testator's lands, de- 
scended to him. To this bill, the heir demurred, 
and thus presented the question: whether the 
legacy could in any manner, be charged on the 
real estate descended? 

Per Curiam. 1. By the will, the real estate 
was charged with the payment of all the te«!ta- 
tor's debts. Trent v. Trent's Ex'xj Gilmer, 174. 

2. The legacy was a direct and absolute eharw 
upon his real estate, not, indeed, by the express 
tei-ms of the will, but by strong and necf><sary 
implication. Clarke v. Buck, 1 Leigh, 487. 

In Kenney's Ex'rs v. Harvey, 2 Leigh. 70, the 
testator charged his real estate witli the pay- 
ment of his debts, and, subject to debts, devised 
it to his wife, part in fee, and part for life, 
with remainder over. The court said that, the 
will constituted the real estate an equitable 
fund, out of which, all the creditors were en- 
titled to satisfaction, pari passu. 



£3 Fed. Cas. page 517] 



(Case No. 1,465) BLACK 



BLACK V. SXODDART. See Case No. 12,561. 

BLACK (SWETT t.). See Cases Nos. 13,690 
and 13,691. 



Case "No, 1,465'. 

BLACK et al. v. THOKNE et al. 

[10 Blatchf, 66; 2 0. G-. 388; 5 Fish. Pat. Cas. 
550.] "■ 

Circuit Court S. D. New York. June 19, 1872. 

Patests— Imfkovements i:j Furnaces fob Bn«x- 
ixG Wet Fuel — AppAitATUfe — ^Pkocess — Pkiob 
TDiscovEKT — Jdijisdictiox — Waivek. 

1. The reissued letters patent granted to 
Moses Thompson, March 31st, 1857, for an "im- 
provement in furnaces for burning wet fuel," 
the original patent having heen granted to him, 
as inventor, April lOtb, 1855, and reissued to 
him October 7th, 1856, and the patent having 
been extended for seven years from April 10th, 
1869, and the letters patent granted to said 
Thompson, December 15th, 1837, for an "im- 
provement in bagasse furnaces," and extended 
for seven years from December 15th, 1871, are 
valid. 

2. The first claim of the reissue of 1857, name- 
ly, "Using green bagasse, wet tan, wet sawdust, 
and other wet carbonaceous or vegetable sub- 
stances, as fuel, for the production of intense 
heat, by mingling the gases issuing from a high- 
ly heated mass thereof, with those arising from 
carbonaceous combustion, by the intervention of 
a flue or chamber, with which the chamber or 
chambers containing the fire and charge of wet 
substances communicate, and in which said 
gases meet, mingle and consume each other, on 
their way to the apparatus to be heated and to 
the stack," is a. claim to the use of a flue or 
chamber, intervening between, on the one hand, 
the chamber or chambers containing the fire of 
carbonaceous combustion and a highly heated 
mass of the wet substances named, and, on the 
other hand, the apparatus to be heated and the 
stack, for the purpose of mingling, in such 
chamber, the gases issuing from such highly 
heated mass with the gases arising from the 
fire of carbonaceous combustion, so that such 
gases may consume each other in such flue or 
■chamber, and thus intense heat be produced, by 
the use, for fuel, of such wet substances. 

3. As the model and drawings of the reissue 
are the same as those of the original patent, and 
show such a mingling or mixing chamber as is 
claimed in such first claim, and such an ar- 
i-anp^ement of parts, as, when used according to 
the directions of the patentee, with the fuel 
named, will produce the result described in said 
claim, and as the specification of the original 
patent gives substantially the same directions 
for producing such result as are given in the 
reissue, such claim is valid. 

4. Although, in the reissue, the patentee dis- 
claims the arrangement of a series of fire-cham- 
bers to communicate with one common flue, ir- 
respective of the purpose for which, and the 
manner in which, the arrangement is employed, 
he can lawfully daim the arrangement which he 
uses, when used for the purpose for which he 
employs it, and can lawfully claim it when used 
in the manner in which he employs it. 

^ PEleported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 5 Fish. Pat. Cas. 550; 
and here republished by permission. Syllabus 
is from 10 Blatchf. 66, and statement from 5 
Fish. Pat. Cas. 550.] 



5. The said first claim is for a process car- 
ried into effect by an apparatus. The prior ap- 
paratus would not have enabled the patentee to 
work his new process, nor was such process ever 
worked iDefore in any apparatus. 

0. The second daim of said reissue, namely, 
"The combustion, for the purposes of a high de- 
gree of heat, of bagasse, refuse tan, sawdust, 
and other wet refuse substance, or very wet an* 
gi-een wood, by the employment of a series of 
fire-chambers arranged in any manner substan- 
tially as described, to communicate with one 
common flue or mixing chamber, when any 
number of said chambers are nearly closed to 
the admission of air, when first charged, as de- 
scribed, whilst the remaining chamber or cham- 
bers is in full communication with the mixing 
chamber, and has a proper supply of air admit- 
ted, and the ash-pit of each chamber, in its 
turn, is nearly closed, and then opened, and has 
air admitted, whereby the heat required is ren- 
dered continuous and comparatively uniform, 
while the fuel in some of the chambers is being 
heated and decomposed, and its gases sent for- 
ward to the mixing chamber, to any desirable 
degree, as herein set forth," is a claim for an 
apparatus when employed to work a process, 
the apparatus and the process being both of 
them new with the patentee. 

7. The daims of the letters patent granted to 
said Thompson, December 15th, 1857, for an 
"improvement in bagasse furnaces," are for spe- 
cial constructions to work out more effectually 
the process of burning wet fuel discovered by 
Thompson and made known in his original pat- 
ent of 1855, and are valid claims. 

8. The form of apparatus' shown by Thomp- 
son in his drawmgs, and described, admits of 
many formal variations, within the principle of 
his inventions, and the scope of his claims. 

9. Consideration of constructions which would 
infringe various claims of Thompson's patents. 

[Cited in Black v. Munson, Case No. 1,463.] 

10. Thompson was the first to discover and 
put in practice the true method of economically 
burning wet fuels, and obtaining from them 
better results than from equal quantities of dry 
fuels. 

11. The point that a cause of action arose in 
the northern district of New York, so as not to 
be cognizable by the circuit court for the south- 
em district of New York, may be voluntarily 
waived by a. defendant, and is waived where, 
in a suit in equity, it is not raised in the an- 
swer. 

[Cited historically in Black v. Thorne, Case 
No. 1,466.] 

= [In equity. Final hearing on pleadings 
and proofs. 

[Suit brought (by Charles N. Black, as ad- 
ministrator of Moses Thompson, and Eliza 
W. Fitzgerald, as administratrix of William 
P. N. Fitzgerald, against Samuel Thorne, 
James McFarlane, and Jonathan Thorne, Jr.) 
npon two letters patent granted to Moses 
Thompson: One (No. 12,678) for an "im- 
provement in furnaces for burning wet fuel," 
granted April 10, 1855; reissued October 7, 
1856, and again March 31, 1857 (No. 446), 
and extended for seven years from April 10; 
1869; the other, for an "improvement in 
bagasse furnaces," granted December 15, 
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1857 (No. 18,874), and extended for seven 
years from December 15, 1871. (Decree for 
complainants.) 

[Patent of 1855. 




[Horizontal Section. 




[Vertical Section. 

[The invention wliich formed the subject 
of the reissue of March 31, 1S57, will be 
readily understood from the detailed desci'ip- 
tion given in the opinion, in connection with 
the foregoing engravings.] 



[Patent of 1857. 



ti' 'T 




[Side Section. 




[Front Section. 




[There were five drawings attached to the 
patent of December 15, 1857. The last three 
engravings are copies of three of them, ta 
wit: the sectional side view, the front sec- 
tional view, and the sectional prospective 
view of the interior of one-half of the fm*- 
nace. These will be fully understood by 
reference to the description of the invention 
in the opinion of the com't] ^ 

Charles N. Black, for plaintiffs. 
Clarence A. Seward and Andrew J. Todd, 
for defendants, 

BLATCHFORD, District Judge. This suit 
is brought on two patents. The fii-st is a re- 
issued patent, granted to Moses Thompson, 
March 31st, 1857, for an "improvement in 
furnaces for burning wet fuel," the original 
patent having been gi-anted to him, as in- 
ventor, April 10th, 1855, and reissued to him 
October 7th, 1856. The application for the 
original patent was fded November 14th, 
1853, the specification having been sworn to 
November 9th, 1853; and a caveat, describ- 
ing substantially the invention patented, was 
filed August 12th, 1853. This patent was ex- 
tended April 8th, 1869, for seven yeai's from 
April 10th, 1869, by the commissioner of 
patents. 

The second patent is one gi-anted to the 
same Jloses Thompson, December loth, 1857, 
for an "improvement in bagasse furnaces." 
The application for this patent was filed 
May 13th, 1857, a previous application filed 
on the same model, in February, 1857, hav- 
ing been rejected. On an interference de- 
clared between the application of Thompson 
and a patent granted to A. Hager and S. 
Allyn, for an "improved bagasse f menace, " 
May 6th, 1S56, priority of invention was de- 
cided in favor of Thompson, November 30th, 
1857. This interference related to what is 
the second claim in the patent gi-anted to 
Thompson, December 15th, 1857. This pat- 
ent was, on the 14th of December, 1871, ex- 
tended for seven yeai-s from the 15th of De- 
cember, 1871, by the commissioner of pat- 
ents. 

The contest between the parties to this 
suit has been very severe. The suit was 
brought after the extension of the 1855 pat- 
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ent, and laefore the extension of the 1857 
patent The extension of the 1857 patent 
was strenuously opposed T)y the same par-, 
ties who have conducted the defence of this 
suit, and on substantiaUy the same evidence, 
on the question of the novelty of the inven- 
tions covered by that patent, which is ad- 
duced on the same question in this suit It 
appears, from a paper in evidence, that sev- 
enteen different persons and firms, ineludmg 
the defendants, representing thirty-eight tan- 
neries, including the three tanneries involved 
in this suit, have joined together to resist the 
claim of the plaintiffs under the said patents, 
agi-eeing to shax-e, pro rata, all legal expenses 
incurred in defending against said patents. 
The defence of this suit has been conducted 
under that arrangement. 

The answer sets up, that the 1857 reissue 
of the 1835 patent was obtained by Thomp- 
son for the pm-pose of fm.-ther including 
therein, and did include therein, more than 
Thompson originally contemplated, specified 
or showed to be his alleged invention, on the 
application for his original patent and mat- 
ter which he had no right to include and 
claim therein, and that such reissue is not 
for the same invention as the original pat- 
ent of 1S55, but is for inventions and things 
substantially and materially different. It 
also sets up, that the fii'st claim of such re- 
issue is invalid, because it is indefinite and 
equivocal, and does not refer to the process 
specified and described in the language pre- 
ceding said claim. It avers, that the ex- 
tension of the 1855 patent was obtained by 
misrepresentation and fraud, and denies any 
infringement of either patent It sets up 
want of novelty in regard to both patents, 
and specifies, in respect to each, prior 
knowledge by nineteen persons, and prior 
desa'iption in eight printed publications, four- 
teen English patents, and two United States 
patents. Twenty-six witnesses have been ex- 
amined on the part of the defendants, and 
twenty-one on the part of the plaintiffs. Of 
these, two on each side are chemical ex- 
perts, Benjamin SiUiman and William H. 
Plumb for the plaintiffs, and Charles F. 
Chandler and Adolph Faber du Faur for 
the defendants. The printed case on the 
part of the plaintiffs covers over six hun- 
dred printed pages. That on the part of the 
defendants covers neai'ly one thousand print- 
ed pages. The dii'ect examination of the 
plaintiffs* experts occupied six days, and 
covers sixty-five printed pages, embracing 
seventy-six interrogatories. The cross-exam- 
ination of those experts occupied twenty-five 
days, and covers two hundred and seventy- 
two printfcJ pages, embracing six hundred 
and five inteVrogatories. The direct exam- 
ination of the defendants' expert Du Faur 
occupied six days, and covers fifty-six print- 
ed pages, embracing one hundred and fifteen 
interrogatories. The cross-examination of 
the same 'expert occupied seven days, and 
covers sixty-seven printed pages, embracing 



three hundred and thirty-one interrogato- 
ries. The direct examination of the defend- 
ants' expert Chandler covers fifteen printed 
Images, embracing thirty-two interrogatories. 
He was not cross-examined. These observa- 
tions are made for the purpose of showing 
how thorough has been the iavestigation of 
the questions at issue. 

The title of the reissued patent of 1857 is, 
"an improvement in furnaces for burning 
wet fuel." The specification states the in- 
vention to be one of "improvements in burn- 
ing tan-bark, bagasse, sawdust and other 
kinds of fuel, in a wet state, for the pm-pose 
of creating heat to generate steam, or to be 
employed in heating or drying operar 
tions." Bagasse is aoished sugar-cane. 
There are two figures of drawings accom- 
panying the specification. One is a horizon- 
tal section of a fm-nace constructed according 
to the invention. The other is a vertical sec- 
tion of the same. "The specification states, 
that the jnain object of the invention is, "to 
effect the more economical use, for fuel, of 
tan-bai-k, bagasse, or other trashy matter, 
in a wet state, or very gi'een or wet wood." 
The fm-nace shown in the drawings has three 
fire-chambers. The patentee state that he 
considers three, "in many cases, to be best 
adapted to practical opa*ation." lie pro- 
ceeds: "In some cases, two may be suQiciont, 
and, in others, more or less. In making thcso 
variations as to tiie number of chamboi-s. 
the builder is to be guided by the quantity of 
heat required, size of chambei-s and charac- 
ter of fuel to be used. The fire-chambers are 
of a square, but may be of other form, with 
grate bottoms, B, B', B", and arched tops, 
or said tops may be used or built of any other 
form adapted to the kind of fuel to be used. 
They are separated by a wall of fire-proof 
material, and lined tlu'oughout with fire- 
brick, and, in case of bm*ning wet tan or 
bagasse, fire-brick grates should be used. 
Each burning chamber is provided with a 
door, C, in front, for the pm-pose of lighting 
and tiaiding the fire, and with an opening, 

D, at the top, for the purpose of supply- 
ing the fuel, and with an opening, 

E, at the back end of the chamber, which 
leads to the fiuc, F, or the mixing chamber. 
The opening may be provided with a damp- 
er, K. Each fire-chamber has a separate 
ash-pit, G, below it, whch is furnished with 
a door, H, to regulate the admission of air. 
The flue or mixing chamber, F, extends 
across the back of all the three fii-e-cham- 
bers, and the chimney may be at one end, 
or may be placed in the rear, with a flue, I, 
leading to it from the flue, F. If the furnace 
is used for generating steam, the best 
place for the boilers will be in flue I, 
which will be made of a proper size to re- 
ceive and nearly surround it If used for 
other purposes, any arrangement may be 
made best adapted to the application of 
said heat The thing to be heated ought to 
be placed a litUe above the inside top of the 
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mixing cliambers. The current from the 
mixing eliamber, in passing to the place of 
use, sliould descend or pass under a bridge 
to tlie place of use, equal to about one-half 
of the depth of the mixing chamber, then rise 
to the place of iise. In ease of nearly dry 
fuel, such as green wood and sawdust, the 
current should rise, immediately after leav- 
ing the burning chamber, through the mix- 
ing chamber, to the place of use, and the 
flue, E, leading out of the fuel chamber, A, 
into the flue or mixing chamber, JT, should 
be increased to about three-fold capacity of 
that used for very wet fuels, to be varied 
in proportion to the wetness or dryness of 
said fuel. In case of burning of sawdust 
or green or wet wood, the chambers should 
be about double the gi-ate surface of what 
is commonly xised for bm-nlng of wood to 
accomplish the same object, but for wet tan 
it should be increased to about four-fold, 
and, in case of burning bagasse, it should be 
increased about six-fold, and the l^eight of 
the chamber increased so that the grate may 
be covered by feeding at the top. The mode 
of conductiug the operation of the fm-nace 
is as follows: Fires being lighted in all of 
the fire-chambers, Avitli dry fuel, and the 
masonry heated to a high dogi-ee, two of the 
three chambers. A, A', are fed with wet fuel, 
and have their asli-pits closed, and the damp- 
ers, K, K, partially closed, though this lat- 
ter is not absolutely necessary. The other 
fire-chamber, having its charge partially dry 
in the meantime, has the damper, K, opened, 
and the door of the ash-pit, H, opened far 
enough to admit any quantity of air which 
may be required to promote such a degree 
of combustion as may be necessary to gen- 
erate tlie amount of heat required. There 
should be no artificial blast, and, if a high 
stack be used, there should be a damper in 
it, to moderate the draft. "V^''hen the fuel 
in the open chamber is reduced to a desira- 
ble degi'oe, its ash-pit is closed, and the 
chamber recharged, and another opened and 
supplied with air, until the fuel within is re- 
duced, when it is closed, recharged and an- 
other opened, each, in its turn, being open- 
ed and supplied with air, to generate and 
supply the requisite amount of heat and car- 
bonaceous gases, while the others are closed 
and successively supplied with fresh fuel, to 
heat and decompose the same to such a de- 
gree as is desirable before allowing rapid 
combustion to take place. Bach fire-cham- 
ber should be supplied successively with fuel 
at proper intervals, by any convenient 
means, either through the hole, D, or door, 
C, in front. The principal advantage of a 
furnace and process of this desci-iption con- 
sists in heating the wet charge without un- 
necessary waste of heat, decomposing it into 
such gases as will, when mingled, in the 
mixing chamber, with the products of com- 
bustion from the active chamber, cause the 
most perfect combustion of the gases and 
smoke to be effected. This perfect combus- 



tion could not be effected in a single fire- 
chamber, but, when two or more fire-cham- 
bers are emploj^ed, no interruption takes 
places, and the object is readily attained. 
Another advantage consists in always hold- 
ing a certain quantity of heat and highly 
heated fuel in reserve in the closed cham- 
bers, which maj* be immediately brought 
into action by opening one or more of the 
chambers. A similar but inferior result 
might be produced by having several grates 
and ash-pits to the same fire-chamber, each 
grate charged successively, and its ash-pit 
for the time closed, immediately after fresh 
charging, to exclude the air. I have describ- 
ed this in my caveat on which my applica- 
tion is based, but do not use it because of its 
inferioritj' in practice, although it involves 
my principle. After ample experiments, I 
have discovered that any results which can 
be produced by the use of dry fuel are in- 
ferior to wet, in proportion to quantity used, 
and that results ILIce mine can only be at- 
tained by tlie use of wet fuel, similar to 
what I have herein mentioned, fed into an 
intensely heated chamber. Under such cir- 
cumstances, the water in the fuel, in the 
presence of the carbonaceous substances in 
the fui'nace, will be decomposed, giving its 
oxygen to the carbonaceous matt6r, dispens- 
ing with a draft, and its cooling and wasteful 
influence, and rendering the combustion so 
perfect that no cmoke is visible. In burn- 
ing tan and sawdust, where a large quantity 
of heat is to be made, in order to save the 
increase of their number, I put the cham- 
bers in twice as long as wide, and use two 
openings, D, to feed through, and thereby 
accomplish double to each chamber." Then 
follows this disclaimer: "I do not claim the 
within desci'ibed arrangement of a series of 
fire-chambers to commimicate with one com- 
mon flue, irrespective of the purpose for 
which, and the manner in which, I employ 
the said arrangement." The efaims are 
these: (1.) "Using gi-een bagasse, wet tan, 
wet sawdust, and other wet carbonaceous or 
vegetable substances, as fuel, for the pro- 
dxiction of intense heat, by mingling the 
gases Issuing from a highly heated mass 
thereof, with those arising from carbonace- 
ous combustion, by the intervention of a flue 
or chamber, with which the chamber or 
chambers containing the fire and charge of 
wet substances coumiimieate, and in which 
said gases meet, mingle and consume each 
other, on then* way to the apparatus to be 
heated and to the stack." (2.) "The combus- 
tion, for the purposes of a high degree of 
heat, of bagasse, refuse tan, sawdust, and 
otlier wet i*efuse substances, or very wet 
and green wood, by the employment of a 
series of fire-chambers arranged, in any man- 
ner substantially as described, to communi- 
cate with one common flue or mixing cham- 
ber, when any number of said chambers are 
nearly closed to the admission of air when 
first charged, as described, whilst the re- 
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maining chamber or chambers is in full com- 
mmaication with the mixing chamber, and 
has a proper supply of air admitted, and 
the ash-pit of each chamber, in its turn, is 
nearly closed, and then opened, and has air 
admitted, whereby the heat required is ren- 
dered continuous and comparatively uni- 
form, while the fuel in some of the chambers 
is being heated and decomposed, and its 
gases sent forward to the mixing chamber, 
to any desirable degree, as herein set forth." 
It will be proper, in the first place, to con- 
sider tlie objections tliat are made to the 
reissued patent of 1857. It is contended, 
that the first claim of the reissue is void, be- 
cause the invention claimed in it is not 
found in the original patent of 1855. That 
claim is a daim to the use of a flue or 
chamber, intervening between, on the one 
hand, the chamber or chambers containing 
the fire of carbonaceous combustion and a 
highly heated mass of the wet substances 
named, and, on the other hand, the appara- 
tus to be heated and the stack, for the pur- 
pose of mingling in such, chamber the gases 
issuing from such highly heated mass with 
the gases arising from the fire of carbona- 
ceous combustion, so that such gases may 
consume each other in such flue or cham- 
ber, and thus intense heat be produced, by 
the use, for fuel, of such wet substances. 
The model and drawings. of the reissue are 
the same as of the original patent. Such 
model and drawings show such a mingling 
or mixing chamber as is claimed, and show 
such an arrangement of parts, as, when 
used according to the directions of the 
patentee, with the fuel named, wiU produce 
the result desci-ibed in the daim, of min- 
gling and consuming, in such diamber, the 
gases mentioned, and producing intense heat 
The speciflcation of the original patent of 
ISoo gives substantially the same directions 
for producing such result as are given in 
the reissue of 1857. Those directions are, 
that, taking the use of three fire-chambers, 
for illustration, in burning wet fuel, two of 
die fii-e-chambers have their ash-pits dosed 
and their dampers partly dosed, while the 
third fixe-chamber has its damper open and 
its ash-pit open, so far as necessary to pro- 
<luce the requisite combustion in that cham- 
ber, to produce the degree of heat desired; 
that when, by such combustion in the open 
cliaraber, its fuel is reduced, it is recharged 
wiih wet fuel and closed, and one of the 
above chambers is opened for combustion; 
that so, in turn, each chamber is opened 
and supplied witli air, to make it a bm-ning 
<;hamber and generate carbonaceous gases, 
and is then supplied with wet fuel and 
■closed, so as to heat and decompose such 
fuel before admitting air freely to it; that 
th€' chambers are thus supplied with wet 
fuel in succession; that tliis carrying out of 
the process by using two or more.fire-diam- 
bers, with such a consti'uction of apparatus 
and flues as is shown in the drawings, will 



effect the most perfect combustion of the 
gases generated in the chambers, and en- 
able a proper supply of heat to be yielded 
uninterruptedly; that the use of a single 
fixe-chamber will not produce such a perfect 
result, nor an uninterrupted supply of heat, 
although an inferior result, within the prin- 
ciple, may be produced, by using a single 
fire-chamber, with several grates and ash- 
pits, and charging the several gi-ates in suc- 
cession, excluding the air from the charged 
grate, until the charge is in a condition for 
rapid combustion; that, by such use of wet 
fuel, fed into an intensely heated chamber, 
better results can be obtained than can be 
from an equal quantity of dry fuel; and 
that the principle of the operation is, that 
the products of the carbonaceous combus- 
tion in the rapid combustion chamber, being 
present witli the gases arising from the de- 
composition of the wet fuel in the heating 
diamber will decompose the vapor of the 
■water and cause it to yield up its oxygen, so 
that a perfect combustion will be produced, 
without such, a draft being used, as had 
ordinarily been employed for like fuel. All 
this is disdosed in the specification and 
drawings of the original patent, and is re- 
peated in the specification of the reissue. 
The daims of the reissue are both of them 
fully warranted by what appears in the 
specification and drawing of the original 
patent The inventor failed to daim, in his 
original patent, all that his original specifi- 
cation and drawings would have warranted 
him in tlien daiming. 

It is also objected to the reissued patent 
of 1857, that as the patentee disdaims the 
arrangement of a series of fii'e-chambers to 
communicate with a common flue, iiTespec- 
tive of the ptu:pose for which and the man- 
ner in which he employs such arrangement, 
he cannot lawfully claim the arrangement 
which he uses, when used for the purpose 
for which he employs it and cannot law- 
fully daim it used in the manner in which 
ho employs it Fire-chambers in a series, 
communicating with a common flue, existed 
before. But, the patentee's process was not 
carried out in any of such prior structures, 
nor was such common flue used as a mix- 
ing chamber in any of them. The first 
daim of the reissue is for a process carried 
into effect by an apparatus. The prior ap- 
paratus would not have enabled the patentee 
to work his new process, nor was such new 
process ever worked before in any appa- 
ratus. The second claim of the reissue is 
for an apparatus when employed to work a 
process, the apparatus and the process being 
both of tliem new with the patentee. It is 
not perceived how any tenable objection can 
be taken to the validity of either daim. 
The disclaimer does not admit that the 
patentee's arrangement existed before, al- 
though he disclaims it irrespective of the 
purpose and manner of his use of it 

Passing now to the patent of December, 
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1857, the invention therein is stated, in the 
specification, to be, "improvements In fur- 
naces for using-, as fuel, bagasse, wet tan, 
and other carbonaceous substances too wet 
to be conveniently burned in the usual way.'" 
Five figures of drawings are given— a front 
view of the patentee's furnace; a sectional 
side view, showing the interior thereof, and 
the charge of wet fuel, &e. ; a front sectional 
view; a horizontal view of the gi-ate; and 
a sectional perspective view of the interior. 
The specification says: "The leading object 
of my invention is, to use, as far as possible, 
tlie hot vapors driven out of the wet mass, 
while diying, instead of cold common air, 
to support and complete the combiistion of 
the carbonaceous portions of the wet fuel. 
•Bagasse and other wet fuels might be ad- 
vantageously biu*ned in one furnace, but re- 
sults are much more uniform and reliable 
when two are used, discharging their gases 
into a common mixing chamber, and I, there- 
fore, prefer to use two or moro. The gi'ate 
sm'face and the height of the furnace should 
be regulated according to the kind and wet- 
ness of the fuel. The wetter the fuel, the 
larger the fm'naee, and the smaller the mix- 
ing chamber should be." Then follow di- 
rections for the sizes of furnaces for bm-n- 
ing bagasse. "For burning refuse tan and 
sawdust, I think it bettor to make the fm'- 
naee longer and narrower, with two fuel 
openings on the top, and, for a furnace five 
feet wide and ten feet long, I would make 
the heiprht, from the bottom of the fii-e-eham- 
ber to the top of the wet fuel chambei", about 
five feet. The bottom of the grate I would 
place about two feet above the hearth. But, 
wet fuels differ so much in character and wet- 
ness, that it is impossible to give precise 
dimensions. The furnace I propose to de- 
scribe is particularly calculated to consume 
bagasse. I build two fm-naces side by side, 
each nearly square, in its horizontal section. 
Towards the top I draw in the wall, in such 
manner as to form a kind of dome, with a 
sufficient opening at top to feed the bagasse. 
The outer walls of these furnaces should be 
from twenty-four to thirty inches thick, and 
built with a special view to rendex-ing them 
nonconducting. The wall near the top, and 
the partition between the two f menaces, may 
be thinner. In each fiu*nace chamber there 
should be a partition of fire-brick, extending 
across it from front to back, and rising near- 
ly to the top, dividing it into two nearly 
equal parts. The whole interior of the 
fm-nace should be of fire-brick. The main 
chamber of each fm-nace should be divided 
into two parts, upper and lower, by a fire- 
brick grate about one-fifth the height of the 
furnace above the hearth, the back end of 
the grate being a little lower than the front 
The bottom of the lower chamber may be a 
gi"ate with an ash-pit, but a hearth is much 
better. In each fm-nace, at the front, on 
each side of the central partition, and im- 
mediately under the front end of the gi-ate. 



] should be doors for feeding wood or other 
dry fuel, and, directly under these doors, at 
the hearth of the lower chamber, should be 
di-aft openings, capable of adjustment, to 
support combustion in the lower chamber. 
Extending across the back of both furnaces, 
and opening into both by flues, is a mixing 
chamber, into which all the gases from both 
furnaces enter, in a highly heated state, and 
mix, and consume each other, on their way 
to the boiler and stack. This chamber should 
be about one-half the capacity of all the 
fire-chambers, and it should exttnd down 
about as low as the back end of the grate. 
The flue through which the products of com- 
bustion pass out of this chamber, and under 
the boiler, should be, in section, about one 
square foot to forty cubic feet of mixing 
chamber. The feed openings at the top of the 
fm-naees should be closed by doors. Avhich 
open inward by the weight of the food, but 
are self-closing, and do not yield to pressure 
from within." Then follows a description 
of up and down corrugations in the interior 
of each upper chamber, on each side, down to 
the gi-ate, which are stated to he unnecessary 
in burning tan and sawdust, and to be "for 
the purpose of allowing the heat to radiate 
upwards from the fire-chamber, for heating 
the masonry and the wet charge, while the^ 
gases or vapors driven out of the wet charge, 
by the heat, are allowed to descend to the 
fire-chamber or the mixing chamber." "Tlie 
spaces between the gi-ate bars, for bm-ning 
bagasse, should be about six inches wide, for 
the finest gi-inding, and twentj' inches wide 
for the coarsest, and should vary between 
these widths according to the fineness of 
grinding, but, for sawdust and tan, nuieh 
less, say from one inch to three-quarters of 
an inch. The grate should be made of fire- 
brick. The operation of my fm-nace is as fol- 
lows: A hot fire of dry fuel is kindled in 
the lower fire-chambers of the fm-naces, and, 
after it has been continued until the masom-y 
is well heated, the chamber above the grate- 
is fed with the bagasse, or other wet fuel. 
This hot fire in the fire-chamber, especially 
towards the front of it, under the principal 
mass of the wet fuel, must be preserved 
throughout the operation. The heat from 
the masonry and the fire-chamber will be 
communicated to the wet fuel,- which will 
cause steam and other gases to issue from it, 
and mix with the intensely hot gasos of com- 
bustion from the fire-chambers, and, in a 
short time, the mixing chamber will present 
intense combustion and heat, the dampers of 
the fire-chambers being partially closed. The 
lower part of the wet charge will, by de- 
gi-ees, become dry and charred, and will fall 
through the grate, prepared as above, into 
the fire-chamber, and supply, or nearly sup- 
ply, the place of other dry fuel, in preserving 
the fire in this chamber, and the wet fuel, 
being from time to time supplied, will fur- 
nish, In a highly heated state, aqueous va- 
pors, which descending through, the corruga- 
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tions, and othei-wise, into the fire-etiamber 
and mixing chamber, "will he decomposed, 
fm-nishing much oxygen to the fire, and sup- 
ply the oxygen necessary to complete, in the 
mixing chamber, the combustion of all the 
combustible gases issuing from the fire-cham- 
ber. If, by accident, the fire in the lower 
part of the fm-nace should predominate, the 
draft shovdd be diminished, and more wet 
fuel added; and if, by accident, the fire in 
the fii-e-chamber should become too much 
cooled down, the draft should be let on, and 
any deficiency of dry fuel should be supplied 
to the fire-chamber. Under proper manage- 
ment, little or no dry fuel need be fed to the 
fire-chamber, after the operation is fairly 
commenced. The charred matter falling 
through the open grate will supply its place, 
and the caloric thus produced by the com- 
bustion of wet fuel will be vastly greater 
than from the same quantity, by measure, of 
the same fuel, when dry. In the fire-cham- 
ber, and in the mixing chamber, under in- 
tense heat, the carbonaceous gases will de- 
compose the steam from the wet fuel, and 
effect complete combustion. "When the oper- 
ation is fairly commenced, if the water in 
the wet charge amounts to, say, fifty per 
cent, by weight, of the fuel, the dampers of 
the fire-chambers shorQd be nearly or quite 
closed, to exclude the air. Vapor from the 
wet charge will then descend through the 
corrugations, and otherwise, into the fire-' 
chambers, and support the combustion there- 
in, while other portions of the vapor will 
enter the mixing chamber, and complete the 
combustion there. If the fuel, however, con- 
tains much smaller quantities of water, more 
air in proportion should be admitted at the 
damper, the object being to admit no more 
air than will supply the deficiency of the 
vapor," Then follow written references to 
the drawings. "Little, if any, of the boiler, 
should extend over the mixing chamber. If 
any considerable portion of the mixing cham- 
ber is covered by the boiler, its cooling in- 
fluence will prevent the decomposition of the 
vapor, and defeat the object of my inven- 
tion. Great care should be observed in giv- 
ing proper dimensions to the mixing cham- 
ber, for, the perfection of the combustion, 
and the efficiency of the furnace, depend 
greatly upon it The principal object of this 
chamber is to give the combustible carbona- 
ceous gases from the fire, and the aqueous 
gases from the mass of wet fuel, an oppor- 
tunity of mingling together in such a man- 
ner, and tmder such cu'cumstances, that the 
aqueoiis vapor will be decomposed by the car- 
bonaceous gases, and its oxygen given out, 
to complete the combustion of the carbon, 
without the inti'Oduction of air into the mix- 
ing chamber, thus saving the caloric previous- 
ly commimicated to the wet charge, while 
drying it and charring its lower portions, 
and avoiding the cooling influences of cold 
air. This can take place effectually only in 
the presence of a high degi-ee of heat, and in 



the absence of a supply of free oxygen. If 
that chamber be too small to receive these 
gases as fast as the fm-nace is able to pro- 
duce them, the operation will, of com-se, be 
choked and impeded. If the chamber is 
larger than can be kept densely filled with 
these gases, of course, atmospheric air will 
be found there at the commencement and 
will continue to find its way into the cham- 
ber, and, while atmospheric air is present 
the carbonaceoTJs gases will take its oxygen 
from that principally, instead of decomposing 
the steam, and the heat in the chamber will 
be much diminished, and the large quantity 
of nitrogen, four-fifths, contained in the air, 
which is neither a combustible, nor a sup- 
porter of combustion, will at once greatly in- 
crease the volume of gases to be sent for- 
ward to the stack, and proportionately de- 
crease its temperatm'e; and, when the cham- 
ber becomes very large, the cooling influ- 
ences become so great that combustion will 
immediately cease, and smoke, mingled with 
steam, oxygen, and nitrogen, will go forward, 
thus wasting the fuel, and imparting a faint 
degi'ee of heat to the boiler. I have, there- 
fore, fixed the size of the mixing chamber 
by many careful experiments, and that given 
above wiU produce the desired effect with 
wet bagasse. For drier fuel, furnishing less 
vapor, the mixing chamber should be propor- 
tionably increased in size, to supply the de- 
ficiency with air, and to effect complete com- 
bustion. Rules more precise would be incon- 
sistent with the nature of the subject A 
large and hot fire should always be pre- 
served in the fire-chamber below the grate, 
and directly under the charge of. wet fuel, 
for the pm-pose of driving the vapor out of 
it, and charring its lower portion; and the 
grate is left much more open than in fiu-- 
naces for bm-ping dry fuel of the same size, 
for the pm'pose of allowing the charred por- 
tions of the wet charge to fall through, to 
supply fuel for this fire, as fast as it becomes 
fit for that purpose, thus consuming the mass 
with little or no expenditure of other fuel." 
The claims are: (1) "The combination of 
two chambers, the one above the other, and 
separated by a grate, the lower one for the 
combustion of any known diy carbonaceous 
fuel, and the upper one, in immediate prox- 
imity therewith, to receive heat therefrom, 
for heating and drying the chai-ge of wet 
fuel, with a mixing chamber into which both 
continuously and simultaneously discharge 
their gases, before reaching the thing to be 
heated, for mingling and mutual combus- 
tion." (2) "In combination with said fire- 
chambei* and wet fuel chamber, or drying 
chamber, making the grate upon which the 
wet charge rests sufficiently open to allow the 
lower portion of the wet charge, as it be- 
comes dried and chained, to fall through into 
the fire-chamber, and keep a hot fire therein, 
supplying the place of other diy fuel, while 
the imcharred portion of the wet fuel is prop- 
erly supported by the grate, till dried, as de- 



BLACK (Case No. 1,465) 



[3 Fed. Cas. page 524] 



scribed." (3) "Placing tlie mixing chamber 
of combustion in substantially the same po- 
sition described relatively to the fii-e and the 
wet charge, so that the products of com- 
bustion" from the dry fuel may pass along the 
lower part of the wot charge, drying and 
•chaning it, on their way to the mixing cham- 
ber, and reach it without being, in any con- 
siderable degi-ee, obstructed or cooled by the 
wet eliarge, substantially as shown." It is 
added: "I wish it distinctly understood, that 
I make no claim to any of the parts or com- 
binations above specified, except in their ap- 
plication to the preparation and combustion 
of wet fuels." 

The principle developed in the first claim of 
tlie reissue of 1857 is worked out in the fur- 
nace and method of procedure described in 
the patent of 1857, but the claims of the two 
patents are different. The claims of the 
patent of 1S57 are for special constructions 
to work out more effectually the process of 
burning wet fuel discovered by Thompson, 
and made known in his original patent of 
1S55. The first furnace constructed by 
Thompson on his principle was built at Rich- 
mond, Virginia, in August, 1853, and was 
then and there used successfully in burning 
wet tan. In 1854, he built a furnace on this 
plan, at Weed's tannery at Bingliamton, New 
York. Otliers were built after its pattern at 
various places in New York, and the fm"naces 
used by the defendants are traced, in their 
origin, to the f m*nace so built at Binghamton. 
It is very manifest, from the language of 
Thompson's specifications, and from the testi- 
mony, that the form of apparatus shown by 
Thompson in his drawings and described, 
admits of many formal variations, within 
tlie principle of his inventions and the scope 
of his claims. Thus, a single fm-nace, with 
^n upper chamber and a lower chamber, sep- 
arated by a grate and sufficiently long to ad- 
mit of two feed holes in the top, with a prop- 
er mixing chamber, and operated so as to 
produce, in such chamber, the mingling and 
consumption of the gases from the wet fuel 
in the upper chamber with the gases from 
<;arbonaceous combustion, would infringe the 
first claim of the reissue of 1857. Such a 
constniction, with the lower chamber used 
for the combustion of dry carbonaceous fuel, 
and so operated as to cause the gases from 
both chambers to be continuouslj' and simul- 
taneously discharged into the mixing cham- 
l)er, for mingling and mutual combustion, 
would infringe the first and third claims of 
the patent of 1S57. A single fm-nace, with 
the grate between the upper and lower cham- 
bers so open as to allow the lower portion of 
the wet charge, as dried and charred, to fall 
through into the lower chamber, and keep 
a hot fire therein, the uneharred portion of 
the wet charge being supported by the gi-ate, 
would infringe the second claim of the patent 
of 1857, So, also, various constructions of 
mixing chambers may be made, which would 
be substantial equivalents for the mixing 



chamber of the form and location shown by 
Thompson, and would be the mixing cham- 
ber of each of his two claims in. the reissue 
of 1857, and of the first and third claims of 
his patent of 1857. 

It is satisfactorily shown, tliat the wet tan 
furnaces of the defendants, in their tanneries 
at Albion, Laporte, and Thorndale, which 
are the three proceeded against, infringe 
each of the patents. AH of the claims of 
each patent are infringed by the fm-naces at 
Albion and Laporte, and all except, perhaps, 
the second claim of the reissue of 1857, are 
infringed by the fm-nace at Thorndale. 

The claims of the Thompson patents are 
none of tliem successfully attacked on the 
groimd of a want of novelty. There is noth- 
ing in the Crockett furnace, or the MoiTison 
furnace, or the Woodstock, Sparrowbush, or 
Newark furnaces, or any of the other Amer- 
ican furnaces adduced in evidence, so far as 
such fm-naces are shown to have existed in 
construction, or in description or drawings, 
before the dates of Thompson's inventions, 
which destroys the novelty of those inven- 
tions. So far as such furnaces biu-ned wet 
fuel successfully, before Thompson's inven- 
tions, to what extent they did, they did so 
on different principles from those developed 
by him, and in structures arrange<:l and op- 
erated in a manner not embraced in his 
claims. In regard to all the foreign patents 
and publications put in evidence, it is suffi- 
cient to say, that they none of them anticipate 
Thompson's inventions. It is not an imim- 
poi'tant consideration, that both of his pat- 
ents have been extended by the patent office, 
after, as there is every reason to believe, a 
full consideration of substantially everything, 
on the question of novelty, that is brought up 
in defence in this suit. 

It is apparent, from tlie evidence, that 
Thompson was the first to discover and put 
in practice the true method of economically 
burning wet fuels, and obtaining from them 
better results than from equal quantities' of 
dry fuels. In respect to the tanning busi- 
ness, tanners can, by his inventions, certain- 
ly obtain all the heat they need by the use 
of no other fuel than their spent tan, wet 
from the leaches. The combined resistance 
by tliem to his patents is a ti'ibute to the 
merits of his inventions. 

I have examined, with care, all the evidence 
taken in this case, and considered the views 
advanced by the counsel for the defendants, 
but I am unable to resist the conclusion that 
the plaintifEs have fully established their cp.se. 

As to the point, that the cause of action re- 
specting the furnace at Albion arose in the 
northern district of New York, wliere that 
furnace is situated, the objection is one which 
may be voluntarily waived. The defendants 
in this case have waived it by not raising 
it in their answer. 

There must be a decree for the plaintiffs, 
for a perpetual injunction, and on account, 
with costs. 
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[NOTE. Patent No. 12,678 was granted to 
Moses Thompson, April 10. 1855, reissued 
MarS 31, 1857 '(No. 4i6); No. 18 874 was 
granted to the same December 15, 1857. For 
other cases involving these patents, see Black- 
V. Hubbard, Case No. 1,460; Black v. Munson, 
Case No. 1,463; Black v. Scott, Case No, 1,464; 
Black V, Thorne. Case No. 1,466; and Black v. 
Thorne, 111 XJ. S. 122, 4 Sup. Ct. 326.] 
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BLACK et al. v. THORNE et al. 

[12 Blatchf. 20; 1 Ban. & A. 155; 7 0. G. 
, ^ - 176.]^ 

Circuit Court, S. D. New York. AprU 28, 
1874. 
Patents — Accounting for Infringement— Evi- 
dence. 

In taking an account of profits in this suit, 
under the decree therein,— 10 Blatchf. 66 [Black 
V. Thorne, Case No. 1,465],— the master proceed- 
ed on the principle of charging to the defend- 
ants, as profits, the cost or value of all the 
wood which, but for the use of the patented 
improvements, they would have burned m their 
furnaces, and made a report accordingly. On 
the accounting, the defendants inquired of one 
of their witnesses, whether he had examined 
and worked any furnaces substantially differing 
from the plaintiffs' furnace and worked sub- 
stantially different from the plaintiffs' process, 
which existed at the time the defendants con- 
structed their furnaces, and, if he had, what 
was the economical working of such furnaces, 
as compared with the plaintiffs' furnace and 
process. The master, on the plaintiffs' objec- 
tion, excluded the evidence, as incompetent. 
The defendants excepted to the ruling, and 
afterwards excepted to the report on the ground 
of the exclusion of such evidence: 3cld, (1.) 
That the ascertainment of the profits made by 
the use of the patented improvements to pro- 
duce heat, by the burning of wet fuel, necessari- 
ly presented, as the question to be determined— 
what advantage did the defendants derive, in 
producing hea^ from burning v^et tan by the 
employment of the patented improvements, over 
what would have resulted to them from the 
use to produce equally beneficial results in the 
way of heat, of other methods for producing 
such equally beneficial results, open to the pub- 
lie and to them to be used at the time they used 
the patented improvements; (2.) That the evi- 
dence excluded ought to have been received. 
[Cited in Reed v. Laurence, 2d Fed. 918.] 

[In equity. Bill by Charles N. BiacK, as 
administrator of Moses Thompson, and 
Eliza M. Fitzgerald, as administratrix of 
William P. N. Fitzgerald, against Samuel 
Thorne, James McFarlane, and Jonathan 
Thome, Jr., for infringement of letters pat- 
ent Decree for complainanta, and accounting 
ordered. Case No. 1,465. Defendants ex- 
cept to the master's report Exceptions sus- 
tained.] 

Charles N. Black, for plaintiffs. 

Dorman B. Eaton and Andrew J. Todd, 
for defendants. 

BLATCHFORD, District Judge. The mas- 
ter was ordered by the decx'ee to take an ac- 
count of the profits derived by the defend- 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 155; and 
here, republished by permission.] 
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ants from their infringement of the plaintiffs' 
two patents. 10 Blatchf. 66 [Black v. Thome, 
Case No. 1,405]. The infringement proved 
was by the use, in bm-ning wet tan, to -malve 
heat employed in and about the tanniug of 
hides, of furnaces containing, and employ- 
ing, in their use, the improvements covered 
by the plaintiffs' patents. The defendants 
used the infringing f m-naces to produce heat. 
They burned wet tan in such fm'naces to 
produce heat. The claims of the plaintiffs' 
patents are confined to the use of the im- 
provements claimed only to produce heat by 
the bm-ning of wet fuel. Th.e ascertainment 
of the profits made by the use of the pat- 
ented improvements to produce heat by the 
bui-ning of wet fuel, necessarily presents, as 
the question to be determined— what ad- 
vantage did the defendants derive, in pro- 
ducing heat, from burning wet tan by the 
employment of the patented improvements, 
over what would have resulted to them from 
the use, to produce equally beneficial results 
in the way of heat, of other methods for 
producing such equally beneficial results, 
open to the public and to them to be used 
at the time they used the patented improve- 
ments. This requires" that tlie inquiry should 
be limited to the production of heat, and to 
the productipn of equally beneficial results 
in the way of heat, but it does not require 
that the heat should be that capable of be- 
ing produced by burning wet tan alone. It 
extends to any fuel. 

The master, in taking the account of 
profits, has proceeded on the principle of 
charging to the defendants, as profits, the 
cost or value of all the wood which, but for 
the use of the patented improvements, they 
would, have biu-ned in their tanneries. The 
view is, that the cost of the wood was saved, 
because the wet tan burned cost nothing 
as fuel, and would otherwise have been use- 
less. This principle is correct, if, to obtain 
equally beneficial results in the -way of heat, 
by other open methods, would have required 
the use of wood to the given amount or 
value. The solution of the question, there- 
fore, involves these inquiries: (l.) Whether 
there was any other open method whex-eby 
equally beneficial results in the way of heat 
could have been obtained, and, if so, what it 
was; (2.) What would have been the ex- 
pense of such method, in construction, oper- 
ation and fuel, as compared, with the ex- 
pense of the use of the plaintiff's improve- 
ments, in construction, operation and fuel. 
If the first inquiry should require, on evi- 
dence, the answer, that it was a method 
which, to produce the equally beneficial re- 
sults in the way of heat, would require a 
certain quantity of wood or other article, as 
fuel, then the saving in expense, in fuel, 
would be the cost of the wood or other fuel. 

Now, I understand the above inquiries to 
involve an investigation into the matters in- 
quired about in a question put, on the refei- 
enee before the master, by the counsel for 
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•Uie defendants, to the defendants' witness 
Du Faui-. The question was, whether he had 
(jxamined and worked any fui-naces substan- 
tially differing from the plaintiffs' fui-nace, 
and worked substantially different from the 
plaintiffs' process, which existed at the time 
the defendants consti'ueted their fui-naces, 
and, if he had, what was the economical 
working of such fm-naces, as compared with 
the plaintiffs' furnace and process. This 
question was objected to on the part of tlie 
plaintiffs, as being incompetent, and as hav- 
ing been already asked. The master sus- 
tained the objection, and the defendants 
took, on the record, an exception to the rul- 
ing. The defendants have also filed an ex- 
ception to the master's report, (excei)tion 10,) 
on the ground that he erred in excluding 
proof of the economy of furnaces used in the 
combustion of wet spent tan, substantially 
different from the plaintiffs' fm-nace, and 
worked substantially different from the 
plaintiffs' process, as compared with the 
plaintiffs' fui-nace and process, and which 
furnaces w^ere existing and in use at the 
time the defendants eonsti-ucted their fm*- 
naces which are complained of. The evi- 
dence so excluded ought to have been re- 
ceived. It was competent and relevant It 
could not be told, a priori, that the answer 
to it would inti'oduce nothing which had not 
already been given in evidence in the case. 
It does not appear whether the master sus- 
tained the objection to the question on the 
ground that it was incompetent, or on the 
ground that it had been already asked, or 
on both gi-ounds. Where and when the ques- 
tion had been already asked of the witness is 
not stated in the objection, or pointed out 
in the record. There may have been general 
evidence given by tlie witness, in the proofs 
for final hearing, as to the working of fur- 
naces substantially differing from the plain- 
tiffs' furnace, and worlced substantially dif- 
ferent from the plaintiffs' process, which 
existed at the time the defendants construct- 
ed their furnaces, and which w'ere open to 
them to be used, and as to the general econ- 
omical working of such fui-naces, as com- 
pared with the plaintiffs' furnace and pro- 
cess; but the Inquiry before the master in- 
volved the details of such economical work- 
ing, with a view to arriving at the saving in 
money effected by the use of the plaintiffs' 
patented improvements. 

It is no answer to these views to say, that 
the court has held, in this case, that the 
patentee was the first to discover, and put 
in practice, the ti'ue method of economically 
burning wet fuels, and obtaining from them 
better results than from equal quantities 
of dry fuels. That is true, but still the dif- 
ference in economy w^hich the defendants 
have derived from using the patented im- 
provements is now the subject of inquiry. 
It may be that equally beneficial results in 
the way of heat could not have been obla'ned 
by the use of any number of furnaces bm*n- 



ing any quantitj'- of fuel, wet or dry, or both. 
It ma3'' be, that, to produce equally beneficial 
results in the waj^ of heat, would have re- 
quired a certain number of fm-naces, involv- 
ing a certain expense for construction and 
working, and a certain quantity of a given 
kind of fuel, costing a certain sum. It may 
be, that the result of all these inquiries will 
be to show that, after all, the defendants 
have saved the expense of all the wood it 
would have taken to produce heat enough for 
use in tanning the same number of hides 
Avhich they have tanned hy the use of the 
heat produced by the infringing furnaces; 
and that, with that saving, they have still 
had a sm-plus of unused heat. If so, the 
proper inquiiy will have been made, and the 
result arrived at will have been reached 
on a presentation of all the evidence proper- 
ly bearing on it. 

As these views require the report to be set 
aside, and the case to be sent back for the 
taking of fm-ther evidence, in conformity 
with this opinion, an order will be entered 
to that effect. 

rXOTE. For other cases involving this pat- 
ent, see note to Black v. Thome, Case No. 
1,465.] 
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Case ISTo. 1,467. 

BLACKBURN v. SELSIA, M. & M. R. CO. 

[2 B^lip. 525;* 12 Chi. Leg. News, 130.] 

Circuit Court, W. D. Tennessee. December 21, 
1879. 

COJiPOKATIOXS — JoniSDICTIOS OF THE FeDEIJAI^ 

Courts— Estoppel — Foreign Cokpokations— 

VOLUNTART APFEARAXCE — PLEADING — ^VhEN 
FODXD WITHIX THE DISTRICT — WHETHER StATOS 

Home or Foreigx — Collusive Suit — Coxsol- 
idatiox OP Corporations — Mortgage — Suit 

PeXDJXG— SUBSEQOBXT SuiT— RAILROADS— ReAL 

Estate — Salaries. 

1. A corporation authorized by statute in Ten- ' 
nessee, doing business there and dealing, as if 
organized, by reciting in its bonds and inort- 
sages that it has been chartered by that state, 
is estopped when sued in the federal courts to 
deny that it was duly organized under the laws 
of Tennessee. 

2. A foreign corporation, by filing an answer 
waives the right to be sued only in the dis- 
tricts of the state creating it, and if the suit 
be in equity to enforce a lien" or claim to prop- 
erty within the federal district where sued, the 
jur'isdiction is not limited to the property situ- 
ated within the disti'ict, but is plenaiy for all 
proper purposes after such voluntary appear- 
ance. 

[See Decker v. New Tork B, & P. Co., Case 
No. 3,727; Cadle v. Tracy, Id. 2,279; Wil- 
mer v. Atlantic & R, A. L. R. Co., Id. 17,- 
77G; Kelsey v. Pennsylvania R. Co., Id. 7,- 
679.] 

* [Reported by WiUiam Searcy Flippin, Esq., 
and here reprinted by permission.] 
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3. An ayennent in a liill that a defendant 
-corporation is duly cbartered under the laws of 
Tennessee can only be denied by a plea in 
abatement to the jurisdiction. A demurrer for 
want of equity or an answer is a voluntary 
iippearance, although the demurrer may also 
seek to aver a want of jurisdiction. 

4. A defendant corporation "is found" within 
41 district where it is sued, whenever it does 
business there by authority of law; the law 
implies a condition that it shall be amenable 
to suit within t±ie state, whether the effect of 
the legislation is to adopt the foreign corpora- 
lion as one belonging to the state, or only to 
license it to do business within the state. An 
-express condition that it shall consent to be su- 
able is not necessary. 

[Cited in ITphofE v. Chicago, St. L. & N. O. 
R. Co., 5 Fed. 546.] 

[See Northern Indiana E. Co, v. IMichigan 
C. n. Co., Case No. 10,321. Conb.-a, Hatch 
V. Chicago. B. I. & P. R. Co., Id. 6.204; 
Railroad Co. v. Harris, 12 Wall. (79 U. S.) 
65; Wilson Packing Co. v. Hunter, Case 
No, 17,852; Railroad Co. v. Koontz, 104 
U. S. 10.] 

5. It is always a question of legislative in- 
lent whether a foreign corporation is adopted 
as a home corporation or only licensed as a 
foreign corporation to do business within the 
state. When the foreign charter is duplicated, 
and the legislation assumes the form of cre- 
ating a home corporation, and not the form of 
a, license only, the intention is to adopt the 
foreign corporation as one of home construction; 
its effect is to consolidate the two, but for 
purposes of jurisdiction it is a separate corpo^ 
ration resident within the state of its adop- 
tion. In such a case separate organization is 
not necessary, the foreign organization having 
"been adopted as one existing, 

6. Where a plaintiff has otherwise a right 
to sue, it is no objection to the jurisdiction that 
lie acquired the title in question for the pur- 
pose of enabling him to bring the suit. A 
person has the right to acquire property to en- 
able him to sue in the federal courts concern- 
ing it. But if the ti-ansaetion is not real, and 
•only colorable, the title, in fact, remaining in 
the grantor, the jurisdiction is defeated by the 
statute, 

7. Where corporations of three states are con- 
solidated into one, a court of equity in fore- 
closing a consolidated mortgage upon the en- 
tire property, has jurisdiction to sell all the 
property in all the states. Separate suits are 
unnecessary. 

[See Wilmer v. Atlantic & R. A. I^. R. Co., 
Case No. 17,776; Muller v. Dows, 94 U. 
S. 444.] 

8. Where by a bUl to foreclose a consolidated 
-mortgage a court in one state has acquired 
jurisdiction to sell property in three states 
wherein the consolidated company has mort- 
gaged its property, subsequent proceedings to 
subject the property to other claims in one 
of the states cannot oust the first court of its 
jurisdiction to proceed. And a sale of part of 
the property by such subsequent proceedings can- 
not avoid a decree for sale in the first suit. Nor 
-can tlie defendant corporation be heard to set 
up such subsequent proceedings as a defense to 

.a decree of foreclosure. 

9. A railroad corporation, when not restricted 
by its charter, may acquire lands, ad libitum, 
and where it executes a mortgage to secure 
bonds to be used to raise money for construc- 
tion purposes, may buy lands with part of the 
bonds to be utilized by including them in the 
mortgage as additional security for all the 

rbonds, 

[See New York Dry-Dock Co, v. Hicks, Case 
No. 10,204.1 



10. The salaries of the officers of the com- 
pany are a necessary part of the expenses of 
construction of the road, and may be paid out 
of the construction fund, or with the bonds 
to be used to raise construction funds, unless 
restricted by the charter. 

In equity. The [defendant] company au- 
thorized about four million dollars of bonds 
to be issued to raise money to build the 
road, and executed a mortgage upon all the 
property in the states of Alabama, Missis- 
sippi and Tennessee, including about forty- 
five miles of finished road in Alabama. The 
loan did not attract the money-lenders, and 
only $310,000 of the bonds were actually is- 
sued. Of these, Gen, N. B. Forrest received 
$102,000 in payment of his salai*y as presi- 
dent, and commissions for procuring sub- 
scriptions to the capital stock from counties, 
towns and private individuals, and for other 
services rendered the company. A large part 
of the other bonds were used to pm-chase of 
Jacob Thompson, A. M. Clayton, W. G. Ford 
and others about 250,000 acres of land in 
Mississippi, known as swamp lands, which 
were included in the mortgage that autlior- 
ized their sale by the trustees. A small fund 
was also raised on the bonds, and xised in the 
construction of the road. Some of the bonds 
being sold by Gen. Forrest to [complainant] 
Dr. Luke P. Blackbm-n, now the governor of 
Kentucky, that gentleman filed this bill to 
foreclose the -mortgage. Judge Emmons ap- 
pointed a receiver, and a deed was made to 
him, but he never got possession of the Ala- 
bama part of the road, because while the mo- 
tion was pending, a creditor with a judg- 
ment for $75 filed a bill to sell, the road, and 
it was put in the hands of a receiver by the 
state courts of Alabama, and subsectuently 
sold. The corporation was never separately 
organized in Tennessee; the acts of the Ten- 
nessee legislature being merely duplicates of 
the aiississippi acts. The jurisdiction of the 
United States com-t was earnestly resisted 
because it was not a Tennessee corporation, 
although the principal office was kept in 
Memphis. The use- of the bonds to buy 
lands and pay salaries was attacked as un- 
authorized and fraudulent. 

Estes & Ellet and J. W. Hampton, for 
plaintiff. 
Minor Meriwether, for defendant 

HAMMOND, District Judge. By cei'tain 
acts of the legislature of the state of Ala- 
bama, commencing February 13, 1S50, and 
on to the latest act of December 31, 1868, 
there was incorporated a railroad company, 
finally Imown as the Selma, Marion & Mem- 
phis Railroad Company; by certain acts of 
the legislature of the state of Mississippi, 
from November 23, 1859, to July 21, 1870, 
there was Incorporated by that state a rail- 
road company by the same name; and by 
certain acts of the legislature of Tennessee, 
from March 24, 1860, to February 15 and 27, 
1809, there was incorporated in this state a 
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raik'oad company by enacting verbatim the 
Mississippi act of November 23, 1S59. TJie 
persons incorporated were identically the 
same, both in Tennessee and Mississippi, 
and the object evidently was to authorize a 
consolidated corporation to promote the 
scheme of building a railroad from the city 
of Memphis across the state of Mississippi to 
its eastern boundary. Nothing seems to 
have been done in fm*therance of this enter- 
prise until after the war, when by subse- 
quent legislation the original acts were re- 
vived and amended in both Mississippi and 
Tennessee with the evident ptu-pose of creat- 
ing, so far as could be done, one single cor- 
poration in both states. The corporators and 
stockholders met at Olcalona, Miss., on the 
9th of November, 1S6S, and organized the 
compan3% The stockholders and corporators 
resided in both Mississippi and Tennessee, 
Some of the Tennessee stockholders were 
delegates from the city of Memphis and 
Shelbj'^ county, Tennessee, and representa- 
tives of the chamber of commerce at Mem- 
phis. At that time the only Tennessee leg- 
islation was that of March 24, 1S60, but 
shortly after, on the 15th February, 18G9, the 
necessary legislation was procured reviving 
the act of March 24, 1860. There was never 
any separate organization in the state of 
Tennessee. The Mississippi and Tennessee 
legislation seems to be almost identical 
throughout, the plan being whenever Mis- 
sissippi passed an act to have it duplicated 
in Tennessee. The board of directors and 
officers elected were largely composed of 
residents of Tennessee. It does not appear 
when the scheme of consolidating tliis Mis- 
sissippi and Tennessee corporation with the 
Alabama corporation was" first conceived, but 
it may be inferred from the 4Gth section of 
the Tennessee act of February 15, 18G9, 
and from the fact that some of the officers of 
the Mississippi and Tennessee corporation 
were likewise officers in the Alabama corpo- 
ration; that this consolidation was the one 
referred to and authorized by the Tennessee 
legislature by that act. At all events, it ap- 
pears by the proof that as early as January 
30, 1871, the board of directors of the Ala- 
bama corporation considered the matter of 
consolidation by adopting articles of consoli- 
dation, which were also adopted by the di- 
rectory of the Mississippi and Tennessee 
company March 8, 1871; and by both di- 
rectories submitted to a joint convention of 
the stockholders. The proceedings of this 
convention do not fully appear in the proof, 
owing, it is said, to the loss of the record of 
it; but it does fully appear by the testimony 
that it was held, and the consolidation au- 
thorized; that directors were elected for the 
consolidated company, and that said dh-eet- 
ors assumed control, and the bonds and 
mortgages in this case were issued, and re- 
cite on their face the fact of consolidation. 
The consolidated company appears as a de- 
fendant in this suit, and by its answer makes 



defense. This puts the fact of consolidation 
beyond dispute, as it seems to us, at least, 
so far as the stockholders of the several 
companies, whether they be two or three, 
understood it. If in fact there was no con- 
solidation, it must be because there was 
some inherent want of power, or some fatal 
irregularity, to be presently considered. 

It is contended by the plaintiff, and no 
doubt correctly, that a corporation, contract- 
ing as such when sued on the contract is es- 
topped to deny its corporate existence, or the 
regularity of its organization. Nor can it 
disprove the regularity and sufficiency of the 
original articles of association; nor thus re- 
pudiate its debts. Herm. Estop. § 542; Bige- 
low, Estop. 419, 420; Field, Corp. § 38(1; 
.Ibb. Dig. Corp. 328, 329, 367; Bank of U. S. 
v. Dandridge, 12 Wheat. [25 XJ. S.] 64; Za- 
briskie v. Cleveland, C. C. R. Co., 23 How. 
[04 U. S.] 381; Adams v. Memphis & L. 11. 
Co., 2 Cold. 645; Dooley v. Cheshire Ghiss 
Co., 15 Gray, 494; Merrick v. Reynolds E. & 
G. Co., 101 Mass. 3S5; Priest v. Esso.x Hat 
Manuf'g Co., 115 Mass. 3S0. And see Chubb 
V. Upton, 95 U. S. 6G7. In one of tlie eases 
cited, it is said, tiiat "in relation to the ques- 
tion of acceptance of a particular charter by 
an existing corpoi-ation or by corporators 
ah'eady in the exorcise of corporate func- 
tions, the acts of the corporate officers are 
admissible evidence, from which the fact of 
acceptance may be inferred. It is not indis- 
pensable to show a written insti'ument or 
vote of acceptance, or the corporation books. 
It may be inferred from other facts, which 
demonsti'ate that it must have been accept- 
ed." Bank of U. S. v. Dandridge, 12 Whoat. 
[25 U. S.] 64, 71. 

. As we understand the argument of the 
leai'ned counsel of the defendant, it is 
claimed that the question here is one of ju- 
risdiction, and therefore this doctrine of 
estoppel does not apply; however, it may 
be in a case where the defense is non esc 
factum or some other plea to the merits. 
The fact that there never has been any 
separate organization of a corporation in 
Tennessee is relied on as conclusive against 
the jurisdiction, it being argued that with- 
out such an organization and acceptance of 
the charter in Tennessee the charter is dead 
by non-acceptance and non-user and- limita- 
tion. Ang. & A. Corp. § 81. It is said this 
failure to organize separately in Tennessee 
shows that the defendant corporation is 
not a citizen of the district in which the 
suit was brought, and therefore we have 
no jm-isdiction. Rev. St. XJ. S. § 629. 

TVe cannot see why this estoppel is not as 
conclusive to support the jurisdiction as to 
support the contract. If a body of citizens 
shall assume to act as a Tennessee corpora- 
tion; keep its headquarters and principal 
officers here, as this did; execute bonds and 
mortgages, including property lying in Ten- 
nessee, and reciting and showing its Ten- 
nessee charter and legislation as i)art of its 
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authority to do those acts, we do not see 
why it is not estopped by them to deny its 
Tennessee citizenship as well when the ju- 
risdiction of the court depends upon it as 
when the validity of the contract is called 
in question. In liouisville, G. & C. R.' Co. 
V. Letsom, 2 How. [43 U. S.] 497, 559, it 
is said that, "when the corporation exer- 
cises its powers in the state which chartered 
it, that is its residence, and such an aver- 
ment is sufficient to give the circuit court 
Jurisdiction." And in this case and the case 
of Mai'shall v. Baltimore &. O. K. Co., 16 
How. [57 U. S.] 314, 328, and subsequent 
cases, it is held that the members of a cor- 
poration are conclusively presumed to be 
citizens of the state creating it, and are es- 
topped to defeat the jm'isdietion by any 
averment denying it Covington Draw- 
bridge Co. V. Shepherd, 20 How. [Gl U. S.] 
227, 233; Muller v. Dows, 94 U. S. 444; Field, 
Corp. §§ 338-376. This shows that the doc- 
trine of estoppel, and the presumption of a 
fact which may be conti-ary to the real fact 
itself can be relied on to support the jm-is- 
diction of the com't, as well as for any other 
purpose. We say, then, that when parties 
act as a corpoi*ation in Tennessee, and claim- 
ing to be a Tennessee corporation, deal as 
such, tliey are estopped to deny that the cor- 
poration is a Tennessee corporation when 
sued in the federal com-ts of that state, and 
they can no more aver their non-user or non- 
acceptance of the charter, imder which they 
have assumed to act against the jurisdiction, 
of the court in which the corporation is sued, 
than they can aver the fact against the con- 
tract itself. But the jurisdiction is support- 
ed as well on other grounds. By the act 
of the 2Sth of February, 1839 (Rev. St § 737)',- 
which the cases just cited show to be ap- 
plicable to corporations, this com*t can ac- 
quire jurisdiction over the corporation by its 
voluntary appearance, and has done so by 
the answer in this case. Jones v. Andrews, 
10 Wall. [77 U. S.] 327; Gracie v. Palmer, 
8 Wheat. [21 U. S.] 699. By the act of 1789 
(Rev. St § 629), the defendant must be a 
citizen of the state where the suit is brought, 
but these decisions show that where the 
constitutional requirement of being citizens 
of different states exists the plaintiff may 
sue the defendant in any district where he 
is found; that is, served with process, or 
where he voluntarily appears. In Jones v. 
Andrews, supra, a motion to dismiss was 
held to be such voluntary appearance as 
waived the right of the defendant to be 
sued in the dlsti'ict of his residence. It is not 
necessary to hold here that where the presi- 
dent or other officer of the corporation, on 
whom process may be served, is found and 
served in a district other than that of the 
state creating the corporation, such service 
will give jm'isdietion. Where there is noth- 
ing but the presence of an officer of a non- 
resident corporation in the district to sup- 
port jurisdiction it would not be acquired by 
Sfed.cas. — 34 



the service of process on him; but with or 
without the service of process, if a cox-pora- 
tion of a state other than that of the plain- 
tiff being made a party, does volimtarily 
appear, such appearance gives jurisdiction 
over the corporation where there are other 
parties resident within the district who are 
sued, as in this case. Grant, then, that this 
corporation is only an Alabama and Missis- ' 
sippi corporation, one or both, being a neces- 
sary pai'ty to this suit and voluntarily ap- 
pearing, the jm'isdietion over it is complete. 
It is true that the defendant demurred for 
want of jui'isdiction, and the demurrer was 
decided against it by the late circuit judge, 
Emmons, and it seems to us properly, not 
only upon the merits but technically, upon 
the record. The bill avers that the defend- 
ant corporation was created by the laws of 
Tennessee, and that the plaintiff is a citizen 
of Kentucky. This was a sufficient aver^ 
iuent and, on the record the jm'isdietion sufv 
ficiontly appeared. Lafayette Ins. Co. v. 
French, IS How. [59 U. S.] 404; Covington 
Drawbridge Co. v. Shepherd, 20 How. [61 U. 
S.] 227- If the averments were false, the 

- proper way to raise the question and the 
only way, it seems to us, was by plea in 
abatement ti'aversing the fact and showing 
the ti'uth. The leai'ned counsel seeks to 
avoid this by relying on the rule, that the 
demm*rer did not admit "averments of law 
nor averments of fact in the bill which are 
contrary to any fact. Of which the court 
takes judicial notice;" for which he cites 
1 Daniel, Ch. Px*. 546. This averment that 
the defendant corporation was a cox-pora- 
tion chartered by the laws of Tennessee, 
was not an averment of a matter of law nor 
an averment contrary to any fact of which 
we take judicial notice. This very case il- 
lustrates that it is not; for, the fact relied 
upon to defeat the jm'isdietion, is that the 
Charter granted "is dead by non-user and 
non-acceptance and limitation," to quote the 
language of the brief, and substantially the 
allegations of the answer. If we admit that 
we take judicial notice of the Tennessee 
statutes, creating a corporate body as in 
the case of Covington Drawbridge Co. v. 
Shepherd, 20 How. [61 U. S.] 227, 234, we 
find them in abundance chartering this cor- 
poration or one for the same object and 
same purpose with same name and same 
pax-ties as the Mississippi and Alabama cor- 
porations. Acts Max'ch 14, 1860, p. 598; Feb. 
15, 1869, p. 221; Feb. 27, 1869, p. 345; Dec. 
12, 1871, p. 59; March, 1875, p. 48. The fact 
that no such corporation was ever organized 

"and. that the charter was not accepted is 
one aliimde all these statutes, and should 
have been pleaded in abatement, if relied 
on to defeat the jm'isdietion. 2 Abb. Pr. 55; 
Conk. Pr. 355; De Sobry v. Nicholson, 3 
Wall. [70 U. S.] 423; Conard v. Atlantic Ins. 
Co., 1 Pet [26 U. S.] 386; Sheppard v. Graves, 
14 How. [55 U. S.] 508; Wicklifife v. O wings, 
17 How. [58 U. S.] 47; Jones v. League, 18 
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How. [59 U. S.] 76; PhiladelpMa. W. & B. 
It. Co. V. Quigley, 21 How. [G2 U. S.] 202, 
214, The filing of an answer, ana perhaps 
the demiuTer itself waived it; the demurrer 
heing for want of equity as well as to the 
jm-isdiction. See Jones v. Andrews, supra. 
The reservation in the answer of the ques- 
tion of jm-isdiction, does not avoid the effect 
of filing it as a waiver of jurisdiction and a 
voluntary appearance. When the want of 
jui-isdiction appears by the hill, it may he 
raised by demui-rer, otherwise, it must be 
by plea in abatement, averring the facts 
relied on. It cannot be taken by answer. It 
is not like the case of an entire want of 
jurisdiction of the person or subject matter, 
which may be taken advantage of at any 
time. Here the court can by voluntary ap- 
pearance acquire jm*isdiction; and here the 
record shows a case of jurisdiction on its 
face. "We have considered this q\iestion as 
if it were properly presented on the final 
hearing; but it is by no means clear that 
the ruling heretofore made, on this demxu:- 
rer, belongs to that class of interlocutory 
orders, which may be reviewed and set 
aside on the hearing. The decree overrul- 
ing the demm'rer, does not grant leave to 
rely on it at the hearing, or to take the ob- 
jection by answer, and this would be, per- 
haps, the only method of avoiding the ne- 
cessity of a plea in abatement, if it could be 
done at all. 

Again, we may acquu-e jurisdiction under 
the act of June 1, 1872 (Rev. St. § 73S), by 
reason of the property of this corporation sit- 
uated within the district and conveyed by 
the mortgage; and, all that has been said 
by us on the subject of acquu'ing jiurisdiction 
by voluntary appearance under the act of 
Feburary 28, 1839 (Rev. St g 737), applies as 
well to this section. And it is obvious from 
the reading of the statute that this jurisdic- 
tion is not limited to the property within 
this district, as is claimed by counsel, in any 
case where there is a voluntary appearance. 
It is only where there is a decree "without 
appearance" that the jm'isdiction is so lim- 
ited. The act of March 3, 1875 (IS Stat. 
470), for the first time in terms confers jmis- 
diction to the full extent of the judicial pow- 
er conferred by the constitution; but it will 
be foimd that the courts had already by con- 
struction of the acts of 1789 and subsequent 
acts, extended the jm-isdiction to the utmost 
limits mentioned in the last act upon the 
subject. It is not therefore necessary to 
consider the question, whether the act of 
1875 can confer jm-isdiction of a suit brought 
prior to the act itself and which was pend- 
ing at its passage. 

I fully concur with the opinion of the 
learned circuit judge of the seventh cir- 
cuit in the case of "Wilson Packing Go. v. 
Hunter [Case No. 17,852], that in the pur- 
view of these acts of congress a defendant 
corporation "is formd" within this district 
whenever it does business here by authority 



of law, and that the license to carry on busi- 
ness implies an obligation to submit to the 
jurisdiction of the com-ts of the state in 
which the license is granted. The supreme 
com-t have held that such a condition may 
be attached to the license, and the federal 
com-ts acquire jm-isdiction as well as the 
state com-ts. Ex parte Schollenberger, 96 
U. S. 369. "We have no general statute in 
Tennessee reqmring foreign corporations do- 
ing business Jiere to submit to tlie service 
of process, although there is such requii-e- 
ment as to foreign insurance companies. 
Code, § 1500. But the legislation of this 
state in reference to this company certainly 
authorizes it to own and operate its railroad 
within this state and within this federal 
district. It does own and, the proof shows, 
has gi-aded its road either wholly or partly 
within the district. It kept its principal of- 
fices here, and acted in all respects as if it 
were a Tennessee corporation. Now, wheth- 
er it was or not, cannot affect the question 
of our jm-isdiction. It may be fairly inferred 
or implied from the legislation that the com- 
pany was to be suable here in om- courts, if 
the benefits conferred were accepted as they 
have been. It is not necessai-y that the law 
should especially provide that the company 
should agree to submit to the jmisdiction of 
the com-ts in this state. This is perhaps all 
that was intended to be decided in the case 
of Baltimore & O. B. Co. v. Harris, 12 
WaU. [79 IT. S.] Go, 81. An act of congress 
authorized pi-ocess against foreign corpora- 
tions to be served on an agent in the District 
of Columbia, but it did not attach any con- 
dition of this kind to the legislation gi-anting 
the license, but it was implied from the leg- 
islation. 

More than this, we hold that it was not 
necessary to have a separate organization 
in Tennessee in order to make this a Ten- 
nessee corporation. "We doubt if such was 
ever the intention of the legislature; but 
whether it was or not, it was, in the prog- 
ress of the legislation, manifestly changed 
into a pm-pose to adopt the Mississippi or- 
ganization as a Tennessee corporation. 
When this is done no separate organization 
is necessary to give the company a residence 
in Tennessee, certainly none is necessary 
to make it suable here. In the case of 
Baltimore & O. R. Go. v. Harris, 12 Wall. 
[79 U. S.] 65, the legislation of Virginia and 
of the District of Columbia by congress was 
held only to license a Maryland corporation, 
and not to create a "Virginia or District of 
Columbia corporation. Whether the particu- 
lar le^slation does the one or the other was 
said to be "always a question of legislative 
intent" Page S3. In the case of Ohio & 
M. R. Co. v. Wheeler, 1 Black [66 U. S.] 
286, an Indiana corporation, licensed by 
Ohio, sued a citizen of Indiana in a federal 
court of Indiana, which was held to be inad- 
missible. In Chicago & N. W. R. Go. v. 
Whitton, 13 WalL [SO U. S.] 270, it does not 
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clearly appear what the legislation of Illi- 
nois was, but it seems to have been taken 
for granted that it was of such a character 
as to make it an Illinois coi^poration. Yet a 
citizen of Illinois could sue it in the federal 
court of Wisconsin, because it was a citizen 
of that state, being also a Wisconsin corpora- 
tion; and there could not be a corporation 
or citizen of any other state. Page S3. ■ 

In MuUer v. Dows, 9i XJ. S. 4i-4, the cor- 
poi'ations were chartered separately in Mis- 
souri and Iowa and subsequently consoli- 
dated under the laws of both states; and it 
was held to be a separate corporation in 
each for the purposes of juiisdiction. In 
the case of Williams v. Missouri, K. & T. R. 
Co. [Case No. 17,728], the defendant was 
held to be a Kansas corporation, and that it 
was not by the Missom-i legislation made a 
corporation of that state. The acts of the 
Missoui'i legislature ai-e not shown by the re- 
port. From these cases and others it appears 
that it depends upon the intention of the leg- 
islature in Tennessee whether this corpora- 
tion is a Tennessee corporation, or only the 
corporation of another state, licensed to op- 
erate within this state. In creating a Ten- 
nessee corporation, it might select as corpora- 
tors citizens of the state or other states, or 
of both or any number of states, or it might in- 
corporate the same citizens as were incorpo- 
rated by the other states, and give the same 
powers, privileges, etc.; or it might only li- 
cense the foreign coii)oration to do business 
here as a foreign corporation. We think on a 
careful reading of the whole legislation that 
it was intended to adopt the corporation of 
Mississippi as a Tennessee corporation, and 
that while no separate organization was re- 
quired, yet for the purpose of jurisdiction, 
a separate corporation was, in fact, created 
with its status fixed as a Tennessee corpora- 
tion; and for all purposes it was intended 
to consolidate them to the only extent which 
can be done under our system. Therefore, 
the averment of the bill that the defendant 
was a corporation, ci'eated by the laws of 
Tennessee, is strictly true. But in the face 
of that averment, if it appear otherwise by 
the pleadings, as it does here; if the defend- 
ant's counsel is coirect in his construction of 
the legislation that the corporation is only a 
citizen of Llississippi or Alabama or both, 
the jurisdiction can still be supported, not- 
withstanding the defective averment, if we 
are correct in the positions we have assumed 
on that subject MuUer v. Dows, supra. 
The plaintiff, being a citizen of Kentucliy, 
could sue in the federal courts of either 
state, and our jurisdiction is established. 

It "is not necessary to consider what the 
efCect of the consolidation is as to the entity 
of this corporation, whether it is a compact 
whole or composed of three or two parts, 
broken by state lines; because, as we have 
endeavored to show, in any view we can 
take of the facts, we have jurisdiction to 
foreclose this mortgage, so far as the par- 



ties to the suit are considered in their rela- 
tion as citizens to each other. 

Nor is it necessary to consider this ques- 
tion in reference to the property sought to- 
be foreclosed by decree of sale. The case of 
Muller V. Dows, supra, setties the law to be 
that our decree, if given, may include the 
whole property in all three of the states 
where there has been a consolidation, as in 
this case. Copeland v. Memphis & 0. B. 
Co. [Case No. 3,209]. 

The next point to be considered as to the 
jurisdiction is the allegation, made in the 
pleadings, that this suit is collusive. It is 
said Luke P. Blackbm-n is not the real owner 
of the bonds sued on by him, but that they 
were only transferred to him to give this 
com-t jurisdiction, and really belong to N. B. 
Forrest, or his estate; he having died pend- 
ing the suit, and he being a citizen of Ten- 
nessee. There is no proof of this collusive 
arrangement. It may be that Forrest sold 
the bonds to Blackburn for the very ptupose 
of enabling him to bring this suit, but that 
cannot defeat the jiu-isdiction. It is neither 
wrong to entertain such a motive nor to- 
carry it out, and certainly not fraudtdent. 
The act of fliarch 3, 1875 (18 Stat 472), doe» 
not avoid a suit because of such a motive. 
It refers only to simulated and imreal con- 
troversies; that is, controversies between 
citizens of the same state, falsely set up as 
being citizens of different states. Barney 
V. Baltimore City, 6 WaU. [73 U. S.] 280; 
Smith V. Kernochen, 7 How. [48 U. S.] 198; 
McDonald v. Smalley, 1 Pet [26 U. S.] G20p 
Osborne v. Brooklyn City R. Co. [Case No. 
10,597]; Newby v. Oregon Cent R. Co. 
[Case No. 10,145]; Briggs v. French [Case 
No. 1,871]; Welles v. Newberry [Case Noi 
17,378]; Starling v. Hawkes [Case No. 13,- 
311]. It can make no difference where the 
suit is brought the law is, or should be, the 
same in all courts. But if it be different, 
the real parties to the conti'oversy have a 
right to select the forum in which to sue. 
Of course, Blackburn cannot sue on bonds 
belonging to Forrest, whether it is treated 
as a question of jurisdiction collusively ob- 
tained, or a question of titie of the plaintiff. 
The only fact relied on to sustain this alle- 
gation of want of titie in the plaintiff, is 
that he gave Crab Orchard salt stock for 
the bonds, and It is said the stock was value- 
less. It does not appear to have been so 
in the minds of these parties; and it was a 
good consideration if they thought it valua- 
ble. 

It is said, the charter did not authorize the 
purchase of Crab Orchard salt stock -by its 
president. There is no proof that these 
bonds, sold to Blaekbrn-n, belonged to the 
company, as is assumed in the argument. 
It seems Forrest owned some of the bonds, 
and those he sold may have been his own, 
and in the absence of proof, will be taken to 
be so. 

It appears, by the proof, that this corpora- 
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tion, before issuing tliese bonds, entered into 
a conti-act to purcliase, with some of the 
bonds, certain large quantities of what are 
said to be "swamp lands" in the state of 
Mississippi; and some of the defendants, 
who are directors in the corporation, were 
vendors of the lands, and are now holders 
of the bonds. This transaction is said to be 
fxuudulent and collusive, made for the pur- 
pose of working otf worthless lands in return 
for valuable bonds secured by this mortgage. 
There is no proof of this whatever. There 
is not even a syllable of proof taken as to 
the value of the lands, and we are asked to 
base a finding that they are valueless on an 
inference that they are so from the fact that 
they are denominated "swamp lands" and 
have been forfeited for taxes, and that some 
of the directors were the ownei"S of some of 
the lands. If this ti-ansaction were fraudu- 
lent, it could have been proven to be so; 
and we do not feel authorized to infer it 
without proof. 

It is trae the courts scrutinize very closely, 
and sometimes with suspicion, the dealings 
of the officers of a corporation with it. But 
still, fraud is never infeiTed from the mere 
suspicion itself. There m\ist be proof of it, 
as in other cases. 

It seems a fair inference, from the proof, 
that tliese lands were purchased and includ- 
ed in the mortgage with a view of thereby 
strengthening the security and as an aux- 
iliary means of floating the whole issue 
of bonds on tlie market. The scheme failed, 
as many such do; but it is not fair to treat 
it as a fraud upon tlie stocldioldei's because 
it did fail. Many other raih'oad entei-prises 
failed about this time from general causes, 
and it may be tliis did also. Neither can the 
company refuse to pay these bonds, which 
it gave for the lands, because of the failure 
to float the entire loan in the money mark-^ts 
of the world. It took the risk of tlie trans- 
action, and in the absence of any fraud the 
contract must be enforced. There is nothing 
in any of the charters, or acts of the several 
legislatures under which the company aet- 
-ed, restricting its powers or prohibiting tliis 
transaction. In tlie absence of such restric- 
tion, there is no doubt of the power of a rail- 
road coi-poration to take and hold real estate; 
and one of tlie most useful methods of build- 
ing railroads is by grants of lands, or sub- 
scriptions of them to the capital property, 
to be utilized by sale or mortgage, or otlior- 
wise, as the interests of the company may 
require. It is true the money raised by the 
bonds was required by the covenants of the 
mortgage to be used in tlie constiiiction of 
the road, and the object of pm-chasing those 
lands may have been to so use them as to 
convert them into money for that purpose. 
It is to be obsei-ved that the mortgage itself 
includes these lands and provides for utiliz- 
ing them. If this scheme had been success- 
ful, no one would say that the using of a 
comparatively few thousands of the bonds 



in buying lands, which added sti-ength to 
the seeiu'ity given for the large loans pro- 
vided to build the road, would have been 
spent in its construction. Of the $4,250,000 
of bonds, only $184,000 were used in the pur- 
chase of these lands. The same may be said 
about the salaries of the officers. The com- 
pany might pay its officers out of the con- 
struction fund as a necessary expense in- 
ciu'red in the construction. The salaries may 
have been lai'ge, perhaps were too large, but 
that is no defense against the bonds paid out 
for them. And, here it may be said that if 
the pm"pose was to attack this land trans- 
action as fraudulent, and the payment of 
these salaries as fi-audulent, there should 
have been filed an original or cross-biU for 
the pui-poses of rescission, specifically char- 
ging the facts constituting the fraud and pre- 
senting the issues directly for adjudication. 
General charges of this kind, in an answer 
against co-defendants and bondholders prov- 
ing their claims in a foreclosm-e suit, will 
not do. The plaintiff here is not shown to 
have had anything to do with these mat- 
ters. Some mode must be adopted of mak- 
ing the issue with each bondholder as he 
comes up, where the particular transaction 
under which he claims, is attacked as fraud- 
ulent There is nothing in the proof to 
show that the plaintiff, Luke P. Blackburn, 
got a bond paid out for land or given for 
salaries. His may have been of those paid 
out for construction of the road. We cannot 
infer, because he got it of FoiTest, that it 
was of those paid to him for his salary. We 
have been asked to embody into a judgment 
the suspicion of bad faith, entertained by 
those now representing the company, against 
tliose, who fonnerly represented it, without 
any direct proof on the subject and on the 
very general charges of fraud. We are ask- 
ed to assume that "swamp lands" and "Crab 
Orchard Salts Stock" are valueless, without 
any testimony as to their real value; to as- 
sume that Blackburn's bonds are of tliose, al- 
leged to be fraudulently issued, and so of the 
other allegations of fraud. Too much has 
been left to inference in the matter of prov- 
ing these charges of fi-aud to enable a court 
to say that they are ti-ue. The land ti-ansac- 
tion seems to have been ratified, or attempt- 
ed to be ratified, by special legislation which 
was designed to further the scheme. We 
think the powers of the company to mort- 
gage its property included a power to mort- 
gage its franchises. There is no restriction 
on the subject and much in the legislation, 
which indicates an intention to include a pow- 
er to mortgage franchises as well as other 
property. The mortgage does include* the 
franchises; and it is not for the company to 
now deny its power in this respect. The inci- 
dental power to hold real estate and to mort- 
gage franchises, is adequate unless specially 
limited by legislation. Field, Corp. § 52; 
Planters' Bank v. Sharp, 6 How. [47 U. S.] 
332; 2 Redf. R. R. 4(32; Wilson v. Gaines, 
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(Sup. Ct Tenn.) 1 Slempliis Law J. 171, 175. 

The plaintiff seems to have purchased a 
bond of Forrest, but, in. the absence of proof, 
we cannot say that it was of the tainted 
bonds, if any were tainted. It may be that 
his belonged to the $16,000 issued for con- 
sti'uctlon purposes. In the absence of proof, 
we must assume that he -was an innocent 
holder, and tlierefore it is not necessary to 
consider the question, whether taking a bond 
after a coupon is due charges him with notice. 
This question would only arise, if it were 
proved that his bond was of those that were 
issued for the lands or the salaries. The 
company cannot take advantage of the un- 
authorized use of the bonds by its agents 
in violation of their instructions to use them 
only in construction of the road without 
proof, showing that the holder had notice 
that they were so issued. Nothing must be 
left to inference m determining this ques- 
tion; but the facts constituting the notice 
must be proved. 

By the answer and by an amendment to 
the answer, filed since tlie cause came on 
for hearing, certain proceedings in the state 
courts of Alabama are set up as a defense 
to the bill in this case. Technical objections 
to the consideration of the ti-anscripts, filed 
as evidence, ai*e made, and in sti-ictness they 
should not be heard in evidence; but we 
have, nevertheless, looked carefully into the 
matter; considered the nature of the defense 
set up, and feel inclined to dispose of it 
rather on the merits than the exceptions 
taken to the irregular mode of its introduc- 
tion in the record. All these proceedings 
were taken in the courts of Alabama subse- 
quently to the filing of the bill in this case. 
It seems that one May had a judgment 
against the road, whether the Alabama cor- 
poration or the consolidated corporation does 
not appear— nor is it material— for the sum 
of $70.70, upon which he had a nulla bona 
return. He filed a bill in the state chancery 
court to marshal the assets of the company, 
and to satisfy his judgment and ail proper 
claims against the company in favor of other 
creditors, in whose behalf as well as his 
own, he filed the bill. By this bill he at- 
tacked the bonds and mortgage sued on in 
this case; denied the legal existence of the 
consolidated company, and set up very much 
the same defense against them as is set up 
by the answer in this case. He also attack- 
ed by the biU the bonds of the Alabama 
corporation, indorsed by the state of Ala- 
bama, and which were claimed as a prior lien 
on the Alabama portion of the road which 
seems to be completed, equipped and in full 
operation for a distance of some forty-five 
miles. This lien in behalf of the state of 
Alabama seems to have been recognized by 
the mortgage sued on, in the case in tliis 
com't, but its validity is denied by this biU 
of May in the equity court of Perry county. 
Alabama. The bill prays for the appoint- 
ment of a receiver for a sale of the road and 
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a general administration of the assets. At 
the very time of the filing of this bill, and 
on the very day, one Porter King, who. is 
president of the defendant company, resid- 
ing in Alabama, appeared by his answer; 
substantially admitted the equities for the 
appointment of a receiver; waived notice, 
and a receiver was immediately appointed 
and put in possession of the Alabama por- 
tion of the road. This was done pending a 
motion in the case now at bar for a receiver, 
who was subsequently appointed by the late 
Clrcmt Judge Emmons, and to whom the 
defendant company by his order conveyed 
all .its property included in the mortgage. 

It is manifest that this Alabama proceed- 
ing was taken to overreach the jm*isdiction 
of this court and defeat the effect of the 
proceedings here. It also appears tliat one 
Luddington subsequently filed his bill in 
the chancery coui-t of Alabama, claiming to 
own some of the bonds indorsed by the state 
of Alabama, and asking to be subrogated to 
the lien of the state of Alabama for the 
bonds he held. By an order of the court the 
receivership in the May bill was extended to 
the Luddington biU, and the cause went to 
a decree of sale, recognizing the validity of 
the lien in favor of the state of Alabama 
and subrogating the bondholders to the lien. 
The road in Alabama was sold under the 
dea'ee, and Ci'enshaw and others became 
the pm-chasers August 12, 1878, and the 
sale was confirmed to them. 

This decree and these proceedings are now 
set up in this court, not by the purchasers, 
who are not parties to this suit, but by the 
defendant company, as a defense against a 
foreclosure here. 

It is manifest that the defendant cannot 
make such a defense. It has no interest in_ 
it, and cannot plead title outstanding in an 
adverse claimant as a defense to a suit upon 
other contracts it has made. 

But aside from this, these proceedings in 
Alabama were aD. taken after the bill filed 
here and pending the litigation. If in the race 
of diligence to get possession of the prop- 
erty, by coUusion of the defendant, or others 
wise, creditors appealing to another juris- 
diction, have been satisfied, the defendant 
company has no right to complain. Whether 
the proceedings, taken there, are binding on 
creditors, who had, before they were com- 
menced, taken proceedings here to enforce 
their lien, is a question we are not called on 
to decide. It is certain that the jurisdiction 
of this com-t cannot be ousted by subsequent 
proceedings talcen in another forum, and 
such subsequent proceedings are not an ob- 
stacle to a deci'ee in the court which first ac- 
quires jurisdiction. The general rule is that 
the court, which first acquires jm-isdiction, 
is the one to which all parties claiming an 
interest in the property, sought to be fore- 
closed, must resort to settle their conflicting 
claims. Whether there be circumstances 
which relieve the creditors proceeding in 
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Alabama from the effects of this rule; 
whether they might proceed there and ac- 
quire a title which is paramount to that 
claimed by the plaintiff in this suit, is not 
properly now before us; nor can we under- 
take, in the condition of this record and with 
only the parties now here, to determine who 
win have the better title— the Alabama pur- 
chasers or the purchasers under any decree 
made here. All we determine is that no sub- 
sequent proceedings in Alabama can inter- 
fere with the proceedings here. We do not 
understand that actual manual possession of 
the mortgaged property, by a receiver or 
otherwise, is necessary to give a court of 
equity jurisdiction to foreclose the mort- 
gage. A receiver has been appointed here, 
and a deed has been made conveying the 
property to him. Whether he ever took pos- 
session or not is immaterial; nor do we 
deem it material whether he got paramount 
title by the deed. The jurisdiction over the 
corporation has been acquired, jurisdiction 
over the ti'ustees in the mortgage has been 
acquired, and we have jm-isdiction to fore- 
close by sale all the property, included in 
the mortgage, to satisfy the claims of all 
creditors coming into liiis suit Certainly, 
the defendant company cannot defeat the 
right to a foreclosure by alleging that some 
one else may be injured by the sale we 
make, casting a cloud upon his title. 

Let there be a decree in the usual form 
to foreclose the mortgage. 
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BLACICBTXRN et al. v. STANNARD et al. 

[5 Law Rep. 250.] 

District Court, D. Connecticut. July 29, 1S42. 

Injunction — Pleading — Surplusage — Demukrek. 

1. On an application for an injunction, it is 
not competent for the respondents, by reciting 
an original petition in bankruptcy, and con- 
cluding in demurrer, to test the sufficiency of 
the original petition in bankruptcy, that being 
collateral. 

2. T\Tiatever is surplusage in a plea to a bill 
in equity, may be rejected. 

3. A demuiTcr to evidence, is not a good plea 
to a bill in equity. 

4. An application for an injunction, should 
contain a description of the propei*ty sought to 
be protected by a decree, together with appro- 
priate allegations of the danger or loss impend- 
ing. 

In equity. This was a petition for an in- 
junction against Stannard and his assignees, 
upon the alleged ground that the creditoi-s of 
Stannard have filed proceedings in the dis- 
trict court against him as a bankrupt, and in 
this petition, they alleged that he was collect- 
ing the debts, and that the other respondents 
were selling the property put into their 
hands. On the 21st of July, a process of 
subpoena issued against Stannard, Bucking- 
ham, and' Carew, to show cause on the 29th 
day of July. The respondents all appeared, 



and made answer as follows: "And now the 
respondents come into court, and crave oyer 
of the said petition (in bankruptcy), and it is 
read to them in the words and figures fol- 
lowing." Here followed the petition in bank- 
ruptcy verbatim; and the conclusion is in 
these words: "which being read and heard, 
the respondents defend, plead, and say, that 
the said petition and matters therein con* 
tained are insufficient in the law, and there- 
fore pray judgment." Under this plea or 
answer, the counsel for the respondents ar- 
gued, that the original petition in bankrupt- 
cy, and the present petition for an injtmc- 
tion, were but one; that no claim could be 
urged for an injunction, unless that proceed- 
ing should be predicated upon a petition in 
bankruptcy, couched in suitable averments. 
The petition for an injunction being wholly 
dependent upon the proceeding in baulirupt- 
cy, that must be sufficient to warrant the de- 
cree in bankruptcy; that not being sufficient 
for any such purpose, such insufficiency was 
available here. In recm*ring to that petition, 
it will bo seen, that there has been no act 
of banlvruptcy set up, in any legal form. 
That the respondent has committed one or 
more of the acts denominated acts of bank> 
ruptcy, is no such avennent as will author- 
ize the com-t to pass the proper decree. 
There is no time specified when such act 
or acts wei'e committed; there is no date to 
the petition in bankruptcy. That proceeding 
on its inspection will be found insufficient. 
The counsel further proceeded to argue the 
insufficiency of tliis application for an in- 
junction. It is not alleged that the property 
of the bankrupt is about to be desti'oyed— 
it is not alleged that any or either of these 
respondents are insolvent. 

The coimsel for the application objected 
to the reception of this plea, as involving 
the sufficiency of the petition in bankruptcy, 
and proceeded to argue the sufficiency of the 
petition for an injunction. In point of fact, 
the petitioners have only to make out a prima 
facie ease, and in point of form, these facts 
may be stated substantially. There are no 
technical rules which should govern a court 
of equity, in a case like this. 

Mr. Rockwell, for petitioners. 
Strong & Foster, for respondents. 

JUDSON, District Judge. In determining 
this case, it may be necessary to inquire, 
what is the plea interposed by the respond- 
ents? This com-t, sitting in bankruptcy, has 
on file, a petition instituted by the creditors 
of Stannard, founded upon the compulsory 
provision of the bankrupt act, and now these 
creditors apply for an injunction against 
the bankrupt, who is, as they allege, collect- 
ing and applying to his own use, the debts; 
and against Wm. A. Buckingham, to whom 
a part of the bankrupt's property has been 
assigned; and also against Carew, the other 
respondent, who, it is said, is the general 
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nssignee tmder the state insolvent law. The 
respondents come in, and having prayed oyer 
of the original petition, recite the same at 
large, and then conclude in the form of a de- 
mm-rer, "that the petition is insufficient in 
the law." This form of pleading, to say the 
least, is novel. The plea contemplates, and 
the counsel have insisted on the right of 
calling in question and testing the legal suffi- 
ciency of the original petition in bankruptcy, 
pending in this court, sitting in hanimiptcy, 
that being one branch of its jurisdiction, 
while this petition proceeds on the ground of 
Its equity jurisdiction. The records, proceed- 
ings and decrees in equity are kept in the 
same manner as records and judgments at 
law. In banla-upt proceedings no such rec' 
ords are made up. By the act of congress, 
the files are to be kepi and the preservation 
of these ffies is a substitute for a record. 

Upon the present application to this court, 
as a court of equity, the proceedings in 
banla*uptcy are to be brought up as evidence, 
in the same manner as the partner would 
show the danger to which his property, or 
rights of property, may be exposed, and to 
prevent which the injunction is prayed for. 
By way of illustration, a case may be stated. 
Suppose A institutes an action of ejectment 
against B, relying upon an execution title ac- 
quired by a levy under the Connecticut stat- 
ute, and the defendant in ejectment, "prays 
oyer of the original proofs, judgment, execu- 
tion and levy, and then demurs to the dec- 
laration?" Would this be a demurrer to the 
original process— the judgment or the return? 
Sm-ely not. These several documents might 
be essential evidence for the plaintiff in 
ejectment, on the general issue. Suppose an- 
other case. A sheriff is sued for a false re- 
turn, and instead of pleading not guilty, leav- 
ing it for the plaintiff to exhibit in evidence, 
the original proceeding, he should pray oyer, 
and demm* to the declaration. Let me sup- 
pose a third case. A petition in chancery is 
preferred to validate a deed, rendered void 
at law, for the want of some one of the legal 
requisites. The defect in the deed is particu- 
larly stated in the petition. On proceeding 
to a decree, in such a case, the petitioner 
would make an exhibition of his defective 
^eed— this would be matter of evidence, but 
the respondent does not wait for this exhi- 
bition, and praying to see the deed, recites it 
at large, and concludes with a demurrer to 
the petition, not in the form of a demurrer 
to the evidence, but a demiu:rer to the peti- 
tion. 

The question in this case, as weE as in 
the cases stated, is, can the pleader, under 
this peculiar mode of pleading, go back and 
try the validity or sufficiency of the collat- 
eral matter? I think not. By an examina- 
tion of the plea, it will be found, that the 
counsel do not proceed upon the idea, that 
this is a demurrer to the evidence, but they 
proceed upon the groimd, that the two peti- 
tions are but one: and being but one, their 
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demurrer wiU reach all defects appai-ent in 
each. The court^knows of no rules of prac- 
tice that will permit a respondent to demur 
to the evidence in support of a biU in equity. 
The respondent may demur to the bill, or he 
may make answer. If he elects to demur to 
the bill, that demurrer cannot reach beyond , 
the allegations in the biU. This is a biU in 
equity praying for an injunction for certain 
causes alleged in the bill. I recur again to 
the question ffi-st stated; wbiit Is this plea? 
It clearly is a demmxer to this petition, and 
nothing more. That part, which is a recital 
of the application in bankruptcy, may be re- ^ 
jected as surplusage, leaving the demmrer 
applicable to the petition for an injunction. 
Under such a plea, it would be manifestly 
wrong to go into the consideration of any 
matters not on the face of the bill. The 
com-t will not dictate to the party what plea, 
or answer shall be made, but the party is, 
and must be left to his own discretion, and 
the court wUl determine the legal effects of 
that plea or answer. Because this peculiar 
form of pleading has been adopted by the 
party, it does not follow that the court can 
adjudicate upon another petition addressed 
to another branch of its jurisdiction, but the 
present investigation can be extended to noth- 
ing but the bill itself. It involves the suffi- 
ciency of the petition for an injunction, and 
this question has also been argued, and so 
far as I have been able to consult the usual 
forms and precedents, and examine the prin- 
ciples in question, this application for an in- 
junction is insufficient. 

The great principle upon which a court of 
equity proceeds to decree an injunction, is 
the present or future danger to which the 
property is, or may be subject. If this 
danger be threatened, or is imminent, the 
court, by its proper decree^ wiU interpose, to 
save the property and protect the rights of 
the party. In this case the alleged causes 
for this interposition have been examined, 
and there is no allegation, which resembles 
danger, either threatened or imminent These 
are indeed loose and indefinable statements 
in the petition, which perhaps were intended 
as allegations of danger, but they are found 
to faU very far short of the usual averments 
in similar cases. These are the allegations 
to which I refer: 1st. "On the 21st day of 
May last, the said Stannard transferred and 
assigned to "Wm. A. Buckingham, a large 
amount of his personal estate, which said 
goods are in whole or in' part now in the pos- 
session of said B„ who is selling the same," 
These are all the allegations in relation to 
Buckingham, but it is confidently affirmed, 
that something more is required. For all 
that appears here, and for aught the court 
can know, Buckingham may be a safe de- 
positary for these go6ds, and this is the legal 
presumption, until the contrary appears. It 
may be said, that Buckingham is selling 
these goods, and suppose he is, and it should 
be found also, that he is entirely responsible 
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to account for tlie avails, tlien there may be 
no necessity for an injunction. It is not stat- 
ed that he is destroying, but only selling the 
goods. It is not stated that there is any 
personal or peculiar value attached to this 
property, which should be preserved. If 
these goods are common articles of traffic, 
and the holder is responsible, then the sale 
may be a benefit, rather than an injury. To 
entitle the petitioner to the injunction prayed 
for, it should have been alleged that Bucking- 
ham was insolvent and unable to account for 
the goods, or, that there was some special 
property in them, which would be lost to the 
petitioner if sold. 2d. The allegations in re- 
gard to Carew, another respondent, are liable 
to the same objections. "And that on the 
23d day of May, the said Stannard made a 
conveyance of all his property, to J. C. Ca- 
rew, in trust for all his creditors." If Carew 
be an xmsafe depositaiy of this portion of 
the goods, in his hands, or if insolvent, it 
should have been so alleged. If underselling 
—squandering— or destroying the goods, the 
facts should have been stated. 3d. The alle- 
gations in regard to Stannard himself are 
equally wanting in substance. "And thai 
the said Stannard is now collecting the debts 
due to him, or that the pereon to whom he 
may have assigned said debts is collecting 
the same and applying the same to his own 
use." This mode of alleging a fact ia the 
alternative, "the said Stannard or some other 
person is collecting," cannot be sanctioned. 
If these debts are all in the hands of "some 
other person," then the prayer should not 
have extended against Stannard, nor can a 
decree be passed against "some other per- 
son" not named in the application. In re- 
lation to Stannard, it is not even stated that 
he is insolvent or a bankrupt— or is of inabil- 
ity to account for what may be collected. 
The only allegation looking that way, is, 
that Blackburn & Co. have filed their peti- 
tion In bankruptcy against him; but the fil- 
ing a petition does not constitute the fact of 
bankruptcy nor the fact of danger. It should 
have been alleged that Stannard was a bank- 
rupt and insolvent— that the books and notes 
were in his hands— that he was collecting the 
same and applying the avails to his own use, 
while he was in fact unable to I'espond or ac- 
count for the same, defrauding the creditors 
thereof, and that the said creditors were in 
danger of losing the whole amount of such 
collections, should the said Stannard be per- 
mitted further to collect and misapply the 
avails thereof, and that the petitioners would 
then be remediless. 

There is still another objection to this 
petition, of a more general nature. There 
is a material defect in the description of 
the property, sought to be protected. The 
petition, when examined, is found to con- 
tain no other designation or description of 
the property than this, "that on the 21st day 
of May last, the said Stannard transferred 
and assigned to Wm. A. Buckingham, a large 
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amount of Lis personal estate." The tei-m 
"personal estate" includes all kinds of prop- 
erty except lands, tenements and heredita- 
ments, when used in its most extensive sense, 
as it is here. In an application for an in- 
junction, the same minuteness is not re- 
quired, as in an action of trover, but sm-ely, 
there should be some description given. Sup- 
pose this had been an application for a de- 
cree against waste, and it had been alleged 
that the petitioner was the owner, in fee, of 
a large amount of real estate? Obviously 
this would be insuiacient The principle in- 
volved is the same in both cases, and in each, 
there should be a description of the property, 
as well as appropriate allegations of the dan- 
ger feared. The present application wants 
both, and the prayer must be denied. The 
petition however may be amended, in aU 
these essential particulai-s, and it may not be 
improper to say, that the court does not 
mean to cast any obstacles in the way of 
creditors who are so deeply interested in the 
preservation of the property of bankrupts. 
The equity jurisdiction of the court, in cases 
of this sort, arising under the ba-Ja-upt law, 
is of great importance to the community. 
Without this power, and a judicious exercise 
of it, there might be found numerous cases 
of fraud and injustice which could be reached 
by no other process. The dishonest bank- 
rupt, on the eve of failure, casts about, to 
find some favorite trustee in whose hands 
could be safely deposited his effects, until 
the storm should pass away, leaving his 
creditors improvided for, and unpaid- To 
prevent such injustice, this chancery power 
is given, and its exercise is essential to the 
administration of justice at all times, but 
more especially under the provisions of the 
bankrupt act. This is no new power, neither 
is it any extension of old power. It be- 
longs to, and is a part of the great equity sys- 
tem, which has long been established. 
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The BLACK HAWKL 

[9 Ben. 207.] ^ 

District Court, S. D. New York- Aug, Term, 
1S77. 

SnippixG— Damage to Cargo— Negligent Stow- 
age — EVIDEXCE. 

1. A hill of lading for a cask of wine re- 
ceipted for it "in good order and condition," 
and excepted "the dangers of the seas." On 
arrival in port, aud before being moved from its 
place in the vessel, it was found to be leaking, 
with one of its heads crushed iu, and a large 
proportion of the wine had leaked out. In a 
suit in rem, in admiralty, against the vessel, to 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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recover for the value of the lost wine: Fc7/f, the 
lihpllant must show negligence in the handlmg 
or stowage of the cask. 
[Cited in The Pliaros, 9 Fed. 914.] 
[See Clark v. Barnwell, 12 How. (53 IJ. S.) 
2S0; The Sabioncello, Case ISo. 12,198.] 

2. The condition of the cask on arrival was 
prima facie evidence of such negligence. 

» [Cited in The Pharos, 9 Fed. 914.] 

[See Clark v. Barnwell, 12 How. (SB 1^.8.) 
^SO; Knglish v. Ocean Steam ^iav, Co., 
Case No. 4,490; Baxin v. Steamship Co., 
Id 1.152: The Live Yankee, Id. b,409; 
The Neotune, Id. 10,118; The qriflamme, 
Id. 10.571; The Sabioncello, Id. 12,198; 
The Comnta, Id. 3,009; The Vincenzo T., 
Id. 1G,94S.] 

3. The vessel must then show that the dam- 
age was not caused by negligence on the part 
of the vessel. 

[Cited in The Pharos, 9 Fed. 914.] 
[See Clark v. Barnwell, 12 How. (53 IT. S.) 
280; English v. Ocean Steam Nav. Co., 
Case No. 4,490; Bazin v. Steamship Co., 
Id 1,152; The Live Yankee, Id. 8,409; 
The Neptune. Id. 10,118; The Sabion- 
cello, Id. 12,198; The Compta, Id. 3,0G9; 
The Yineenzo T., Id. 10,948.] 

4. General evidence as to proper stowage 
and dunnage, in place, does not show that 
the head was not crushed in, in handling, after 
the vessel took charge of it 

5. Such handling is part of the stowage. 

6. The vessel was liable for the value of the 
lost wine. 

Beebe, Wilcox & Hobbs, for libeUants. E. 
D. Benedict, for claimants. 

BLATOHFORD, Disti'ict Judge. The libel- 
lants shipped, at San Francisco, on the ISth 
of June, 1875, on board of the ship Black 
Hawk, for New York, sixty-seven pipes and 
half-pipes of California wine, for which the 
ship gave a bill of lading stating that there 
were sixty-seven packages of wine; that 
they were shipped in good order and condi- 
tion, except that casks Nos. 278, 285 and 288 
had broken staves when received; and that 
they were to be delivered in "like" good or- 
der and condition at New York, at the ship's 
tackles, the dangers of the seas, sweat, fire 
and collision excepted. The bill of lading 
contained the following clause: "Vessel not 
accountable for breakage, leakage or rust, if 
properly stowed." On the arrival of the 
vessel at New York, one of the pipes. No. 
447, was found, before it was moved from 
the place where it was stowed in the vessel. 
to be leaking, and, on examination, one of its 
heads was found to be crushed in and broken 
in such manner as to sufiiciently account for 
the leakage. A very large proportion of the 
wine in the pipe had leaked out This suit 
is brought to recover for the value of the lost 
wine. 

There is no doubt that, under a bill of lad- 
ing of the above character, it is not sufficient 
for the libellant to show merely that there 
was leakage of the wine during the voyage. 
The pipe being in good condition apparently, 
externally, so far as the wqod was concerned, 
when it was delivered to the vessel, and be- 
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ing in a leaking condition on. arrival, and a 
very large proportion of the wine having 
leaked out of it, it is for the libellants to give 
evidence to show negligence on the pai't of 
the vessel in respect to the handling or stow- 
age of the pipe. The fact of the ci-ushing in 
and breaking of the head of the pipe to such 
an extent as to account for the leakage, is 
prima facie evidence of such negligence. The 
damage was done to the pipe while it was in 
the custody of the vessel. It is then for the 
vessel to show that the damage was not 
caused by negligence on the pai't of the ves- 
sel. It is not shown that there was any 
shifting of cargo or other accident, caused by 
stormy weather, which could bring the case 
within the exception of "the dangers of the 
seas," in the bill of lading. General evidence 
is given by the vessel that the pipes and half- 
pipes of wine were properly stowed and dim- 
naged. But this evidence only applies to the 
manner in which the padiages were braced 
and supported and protected while lying in 
their places in the vessel. The stowing of 
the packages covers the entire handling of 
them from the time of their delivery into the 
custody of the vessel, while on their trans- 
it to their places in the vessel. The evi- 
dence is clear, that the p4pe in question re- 
ceived a violent external blow on its head^ 
causing the injury and leakage in question^ 
and the evidence of good stowage and dun- 
nage, and the absence of evidence of any 
stormy weather sufficient to accoimt for the- 
leakage, show abundantly, that, in handling 
the pipe, on its transit to its place in the ves- 
sel from the place where it passed into the 
custody of those in charge of the ship, they 
allowed it to receive such blow. To do sa 
was negligence, which caused the injiu^y and 
the leakage. The pipe was not "properly 
stowed," within the meaning of the biH of 
lading, and such want of proper stowage 
caused the damage in question. 

There must be a decree for the libellants^ 
with costs, with a reference to ascertain th& 
damages. 
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BLACKINTON v. DOUGLASS. 

[1 MacA. Pat Cas. 022.] 

Circuit Court, District of Columbia. April 
Term, 1859. 

PATB^'TS— IXTERPERBNOE — APPEAI. FROM CoMMIS- 

stoXEK — Assignment of Reasons — Limitation 
OP Time to Appeal — "Public Use." 

[1. That a decision rejecting an application 
for a patent is against evidence and the weight 
of evidence is too vague and indefinite to be 
considered a substantive reason of appeal spe- 
cifically set forth within Act 1839, § 11.] 

[2. An assignment of a reason is not specific 
tvhich does not point out the precise matter 
of alleged error with such reasouable certainty 
tts to satisfy an intelligent mind.] 

[3. The court may assume that the commis- 
sioner has enlarged the time of appeal where 
the appeal in other respects is regular and the 
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reason of appeal is filed shortly after the ex- 
piration of the time limited for such filing.] 

[4. On interference, the application for the 
patent was properly denied where it appeared 
that the applicant had permitted the making 
and public use of articles involving his inven- 
tion by a number of persons -without restric- 
tion for more than two years before his appli- 
cation, and had also exhibited and sold the ar- 
ticles.] 

[5. "Public nse" for more than two years, 
such as will defeat an application for a patent 
made after such period, means use in public, 
and not use by the public] 

[Appeal from the commissioner in patents. 

[On interference. William Elackinton, as- 
signee of Benjamin F. Horn, applicant, 
against Alexander Douglass, gi-antee of let- 
ters patent No. 17,0S2, of April 21, 1857, 
antedated January 26, 1S57.] 

MERRICK, Circuit Judge. In giving my 
opinion, it is unnecessary to describe the 
improvement in ladies' dresses which is the 
subject-matter of controversy, as the appli- 
cant does not, in his reasons of appeal, deny 
tliat an interference was properly declared, 
and thereby he admits the substantial iden- 
tity of his invention with that of Alexander 
Douglass, patented on the 21st of April and 
antedated to 26th of January, 1857 (No. 17,- 
082). The reasons of appeal, according to 
the most Indulgent construction, are only 
two: First. That the applicant Horn was 
the first inventor. Secondly. That he did 
not in any manner abandon his right to a 
patent before his application. That which 
is apparently assigned as a third reason, to 
wit, that the decision rejecting his applica- 
tion is against evidence and the weight of 
evidence, is entirely too vague and indefi- 
nite to be considered within tlie provisions 
of the eleventh section of the act of 1839, as 
a substantive reason of appeal, "specifically 
set forth in writing." It can only be re- 
garded as explanatory of each of the two 
pieviously-assigned errors, and as declaring 
that on the question of priority and the ques- 
tion of abandonment the evidence alike sus- 
tains the pretensions of the appellant. 
"While it was not the purpose of the patent 
laws to introduce into the practice of ap- 
peals tlie nice refinements and technicalities 
of special pleading, the emphatic language of 
the statute is not destitute of significance, 
and, according to the spirit of the act, no as- 
signment can be sufficiently specific which 
does not, with that reasonable certainty 
which would satisfy an intelligent mind, 
point out the precise matter of alleged error; 
and if for no other object, manifestly in or- 
der that tlie office, in response to the as- 
signments of error, may present definite sug- 
gestions thereon for the consideration of the 
judge on appeal, and if need be, upon a clear 
error being pointed out, itself correct that 
en-or without the vexation of an appeal. 
But whatever was the motive of the legisla- 
ture, the requirement of law has been made, 



and must be respected by appellants at the 
peril of losing all benefit by appealing. The 
laxity in practice of appellants has been 
the subject of repeated comment by the sev- 
eral judges of the circuit court, and gave 
occasion to an official letter from the late 
Chief Justice Cranch to Commissioner Ew- 
bank, dated June 11th, 1850, in which he 
requested that in aU cases parties taking 
appeals should be notified that the revision 
of the judge would be confined to "the rea- 
sons of appeal, specifically set forth in writ- 
ing and filed in the office, and to the gi'ounds 
of the commissioner's decision, fully set 
forth in WTiting, touching aU the points in- 
volved in the reasons of appeal." 

jMy attention has been directed to this 
question in the present case by the response 
of the office itself, and also by the argument 
filed by the counsel for Douglass on motion 
to dismiss the appeal for want of specific 
reasons of appeal. But as two of the rea- 
sons of appeal may by liberal construction 
be taken to present specific questions for re- 
vision, the motion on that ground cannot 
prevail. The appeEee has also moved to 
dismiss the appeal upon the ground that the 
decision of the office of December 10th, 1858, 
limited the time for appealing to thirty days, 
and that the appeal was not filed until the 
11th of January, 1859. It is perhaps not 
necessary now to decide what would be the 
effect of disregarding such a limitation if 
insisted upon by the office. As this appeal 
was probably mailed at Boston within the 
time required by the office, and having been 
received and filed by the office on the 11th 
January — only the second day after the limit 
—and having been certified to me as a sub- 
sisting appeal, I feel authoi'ized to presume, 
from the acts of the office, that in the exer- 
cise of a wise and proper discretion the 
limit of appeal was enlarged. Before, how- 
ever, passing to the main point of the case, 
it is proper to notice the argument which 
has been transmitted through the mail to 
me by the counsel of the appellant. In that 
argument he has commented in a most un- 
■vs-^arrantable manner upon the report and 
motives of the examiner in charge of the 
case; and I cannot suffer such conduct on 
the part of a solicitor to pass without re- 
buke. No one has a right to assail the mo- 
tives or integrity of a public o^cer acting 
upon his responsibility to his fellow-citizens, 
and under the solemn sanction of his oath 
of office, without some weightier occasion for 
the charge that a supposed illogical course 
of reasoning or the announcement of -a legal 
conclusion, which to the mind of the assail- 
ant seems utterly untenable. The supreme 
comt of the United States, in the case of 
Boyden v. Bm-ke, 14 How. [55 U. S.] 583, 
has said that "those to whom the people 
have committed high trusts are entitled at 
least to common courtesy, and are not bound 
to submit to the insolence or ill temper of 
those who disregard the decencies of social 
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intercoui'se." This remark of that high tri- 
bunal applies with especial force to the em- 
ployment of offensive words in a carefuUy- 
written argimient, and, considered in con- 
nection with the facts of this case, warrants 
me in the determination to which I have 
come— not to place on the files of the office, 
together with the other papers in the cscase, 
this paper containing language -unnecessarily 
discourteous and ofEensive. 

The two points made by the office and 
presented in the reasons of appeal were as 
to the invention of Horn in 1S54 or 1S55, 
and his abandonment of the invention, by 
suffering it to be used in public for moitj 
than two years before his application. That 
the invention existed in 1854: and 1S55, is 
very dear, from the testimony of Mrs, Ade- 
lie H. Newton and Mrs. M. A, Tibbets; and 
if it was in public use for more than two 
yeai's before Horn's application, with his 
knowledge and consent, it is not material 
whether he was the inventor or not, as in 
either alternative he would not be entitled 
to a patent Mrs. Newton, according to her 
own testimony, made in the year 1854, un- 
der instructions from Horn's wife, and 
thenceforth continually, wore a bustle such 
as is described in the specification. Mrs. 
Tibbets testifies that Mrs. Horn was publicly 
wearing such a bustle when she and her 
husband were on a visit to Mrs. Tibbets at 
Dover, New Hampshire, in August, 1855, and 
that imder the direction of Mrs. Horn she 
made a similar article, and wore them al- 
ways from that time forth; this, too, was 
with the knowledge and consent of Horn. 
Besides the continued use of the article by 
Mrs. Horn and these two friends' in public 
from 1854 and 1835, the testimony shows 
that the article was known to and worn 
without restriction by others, to whom Mrs. 
Horn communicated it; and through all this 
period of four yeai-s the testimony discloses 
no effort on the part of Horn to conceal from 
others the knowledge of the invention, nor 
to restrict in any manner its use by those 
to whom the knowledge of it was imparted, 
nor any assertion of exclusive right or decla- 
ration of purpose to apply for a patent; and 
this was followed up by an open exhibition 
and sale of the article in his store in the 
winter of 1856 and 1857, and then, according 
to his own declai-ation, its being thrown 
aside, and the sale abandoned, because he 
found the article did not succeed and he had 
found something better. Without attaching 
any weight to Horn's admission to the wit-, 
Besses Smith and Leland that he had been 
selling these skirts from his store for sev- 
eral years, the above-mentioned testimony 
establishes beyond conti-oversy that the ai'ti- 
cle, whatever it was and by whomsoever in- 
vented, had been used in public with the 
Imowledge and consent of Horn more than 
two years before his application. It is 
therefore quite immaterial that we should 
scan the testimony to determine whether 
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Horn himself was the true and first inventor 
of the improvement in question. 

But the counsel for the applicant seeks to 
evade the force of the testimony as to the 
use of the article by these several persons 
in public, by relying upon what Judge Story 
is supposed to have said— "that the use of 
the invention by a few persons as an act of 
personal accommodation or neighborly kind- 
ness will not vitiate an application." But 
Judge Story, in the case of Wyeth v. Stone 
[Case No. 18,107], is far from saying what is 
atti-ibuted to him by the coimsel in this case 
and so often by others. The language of the 
judge is this: "To defeat his right to a 
patent under such circumstances it is essen- 
tial that there should have been a public use 
of his machine, substantially as it was pat- 
ented with his consent If it was merely 
used occasionally by himself in trying ex- 
periments, or if he allowed only a temporary 
use thereof by a few persons as an act of 
personal accommodation or neighborly kind- 
ness for a short and limited period, that 
would' not take away his right to a patent 
To produce such an effect the public use 
must be either generally allowed or acqui- 
esced in, or at least be unlimited in time, 
extent, or object" There is nothing in the 
language of the judge in that case which 
countenances the idea that a use in public of 
an invention which is unlimited in time, ex- 
tent, or object, which is not temporary, and 
for a short and limited, period, will not de- 
feat a patent, whatever the motive of the 
inventor in gi'anting such unlimited indul- 
gence to two or three friends. The rule, on 
the other hand, is correctly laid down in 
Cm'tis on Patents (section 53) that "the 
phrase 'public use' means use in public, and 
not use by the public; so that under the act, 
if there had been a use in public by any per- 
son, (for more than two years), with the 
consent or allowance of the patentee, the 
patent will be defeated." So, also, in sec- 
tion 297: "By 'public use' is meant use in 
public; that is to say, if the inventor him- 
self makes and sells the thing to be used 
by others, or it is made by one other person 
only, with his knowledge and without objec- 
tion, before his application for a, patent; a 
fortiori, if he suffers it to get into general 
use, it will have been in public use." The 
supremfe com't in 'Shaw v. Cooper, 7 Pet 
[32 IT. S.] 321, 322, remark that "a sti'ict 
construction of the act, as it regards the 
public use of an invention before it is pat- 
ented, is not only required by its letter and 
spirit, but also by sound policy. ^ term of 
fourteen years was deemed sufficient for the 
enjoyment of an. exclusive right of an in- 
vention by the inventor; but if he may de- 
lay an application for his patent at pleasin:e, 
although his invention be caiTied into public 
use, he may ^tend the period beyond what 
the law intended to give him. A pretense 
of fraud would afford no adequate security 
to the public in this respect, as artifice 
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might be used to cover the transaction. The 
docti'ine of presumed acquiescence, when 
the public use is linown or might be knoTvu 
to the inventor, is the only safe rule which 
can be adopted on this subject." If so stern 
a rale were wise and just prior to the pas- 
sage of the seventh section of the act of 
1839, surely he is without excuse who tran- 
scends the indulgence of two years accorded 
by that law. This view of the law of the case 
relieves me of the necessity of considering the 
competencj' of Horn as a witness, and also of 
analj'zing his testimony and weighing its 
credibility. Independently of his testimony 
and that of his impugners, Leland and 
Smith, there is enough in the case upon the 
applicant's own showing to reject his appli- 
cation, because he suffered his invention to 
pass into public use for more than two years 
before his application. 

Now, therefore, I certify to the Hon. S. 
T. Shugert, commissioner of patents, that, 
after due notice to the parties, I have read 
and considered the papers, proceedings, tes- 
timonj'-, and arguments of counsel in the 
above-entitled cause, and I am of opinion 
that the decision of the office rejecting the 
application of William Blackinton, assignee 
of Benjamin F. Horn, was correct; that the 
same is accordingly affirmed, and a patent 
to said applicant must be refused. 
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BI/ACKilAN et al. v. HEBBLER et al. 

[17 Blatchf. 333: 4 Ban. & A. 641; 17 O. 
G. 107; aierw. Pat. In v. 209; 25 Int. Rev. 
liec. 394; 10 Reporter, 257.] ^ 

Circuit Court, E. D. New York. Dec. 5, 1S79. 

Patents — Improvements in Lamps — Reissue — 
Combination— Substitution. 

1. The re-issued letters patent No. 7,417, 
granted to Ebenezer Blackmail, December 5th, 
1876, for improTements in himps for burning 
coal oil, on the surrender of original letters- pat- 
ent No. 123,325, granted to said Blackuian Feb- 
ruary Cth, 1SU2, are invalid, as respects claims 
1, 2, 4 and 5. 

2. The claims of the re-issue are not for the 
same invention described in the original patent. 

3. The specification of the original patent 
describes the invention as the use, only in 
combination, of a glass chimney base and a 
mica chimney top, and does not suggest the use 
of the base as a separate device. Therefore, 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 641; and 
here republished by permission. Merw, Pat. 
Inv. 209, contains only a partial report.] 



all claims, in the re-issue, to the use of the 

base by itself, are invalid. 
[See Gill v. Wells, 22 Wall. (89 TJ. S.) 1; 
Washbiu-n & JI. jManufg Co. v. Fnelis, IG 
Fed. 661; Flower v. City of Detroit, 22 
Fed. 292.] 

4. Claims 1, 2, 4 and 5 of the re-issue ar& 
void for want of novelty. 

[In equity. Bill by Ebenezer Blackman 
and others against Joseph H. Hibbler. and 
others for infringement of letters patent No. 
123,325, gi-anted February 6, 18G2, to said 
Blackman, and re-issued December 5, 187G, 
by the No. 7,417. Bill dismissed.] 

Erastus New, for plaintiffs. 
O. H. Watson, for defendants. 

BENEDICT, Disti-ict Judge. This is a suit 
in equity brought to obtain an injunction, 
and to recover damages, for an alleged in- 
fringement by the defendants of a patent 
re-issued to Ebenezer Blackman, December 
5th, 1876, known as re-issue No. 7,417. The 
invention is stated in this re-issue to be "a 
glass base for coal oil biu-ners, so consti-uct- 
ed as to fit on a lamp or burner, in a man- 
ner similar to ordinary glass chimneys, and 
having a laterally projecting flange or rim,^ 
to support a chimney or reflector; also, in 
the combination of said base with a coal oil 
burner; and, also, the combination of said 
base with a burner and a chimney or re- 
flector, as hereinafter more fully explained." 
Accompanying this description are drawings 
showing the base of a lamp chimney from 
various points of view. The inventor dis- 
claims a chimney base incapable of ti-ans- 
mitting light through it, and without such 
a tubular body as is required to support it 
on a coal oil lamp and to direct the current 
o'f air to the flame. Of the si.x. claims in this 
re-issue, only the 1st, 2d, 4th and 5th need 
be mentioned here, those being the claims 
alleged to have been infringed by tlie de- 
fendants. The first claim is as follows: "A 
glass base for coal oil biu'uers, consti'ucted 
with a tubular body to fit around the cone 
or burner, and having a laterally projecting 
flange, substantially as and for the purpose 
set forth." The second claim is as follows: 
"A glass base having the conti'aetion, T, and 
the laterally projecting; flange h, substantial- 
ly as described." The fom'th claim is as 
follows: "A ti-ansparent base for a coal oil 
lamp chimney, having a tubular body of 
suitable form and length to fit and support 
it on the lamp, and having a laterally pro- 
i jecting flange, h, substantially as described." 
The fifth claim is as follows: "The combi- 
nation of a tiunsparent base, having a tubu- 
lar body, B, of suitable form and length to 
adapt it to be used on a coal oil lamp, and 
a laterally projecting flange, h, with a chim- 
ney, substantially as described." In regard 
to these claims it is to be observed, that the 
first, second and fom'th are each for a con- 
ti'ivance variously styled a "glass base for 
coal oU burners," a "glass base" and a. 
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"ti-ansparent base for a coal oil lamp chim- 
ney," but more properly styled a cliimney 
base, capable of use only when forming a 
part of a lamp chimney. The fifth claim is 
for a combinatiou consisting of two elements 
—one, a chimney base, as deseribea, the oth- 
•er, a chimney top of any form. 

Tlie first question presented is, whethei- 
these claims are for the same invention de- 
scribed in tlie original patent; for, if not. 
they are void and afford no cause of action 
to tlie plaintiffs. An examination of the 
terms of the original patent, therefore, be- 
<;omes necessary. The original patent was 
issued to IDbenezer Blacliman, February Gth, 
1SG2 I1S72].' and is known as original pat- 
ent No. 123,325. The specification of that 
patent gives, first, a description of what is 
styled the "chimney proper," elsewhere styl- 
ed by the inventor "the body of the chim- 
ney," and by his coimsel, on this argument, 
thp "top piece," but what would be accm-ato- 
ly styled a "chimney top." This chimney 
proper, top piece or chimney top is described 
XLS constructed of two sheets of mica whose 
vertical edges are xiuited by a metal strip, 
and then bent so as to -form a lotbe, and 
having at the bottom projections, whereby, 
as the patent states, "to fasten the mica 
cl)imney (top) securely to the glass base." 
Neyt follows a description of the chimney 
base, "that is to say, its upper portion is 
made of a suitable size and form- to fit tlie 
■chinmey (top) and its lower portion to fit the 
lamp, and between the upper and lower 
portion it is contracted by an external 
^•oove, the upper portion flaring or inclined 
•outward." Then follows this significant 
statement; "In use, the chimney and base 
are intended to remain united, the whole be- 
ing put on or taken ofC together." Two 
<;laims follow: "First A lamp chimney, 
consisting of sheets of mica united by means 
of tlie dolible and indented or perforated 
metal sti-ips', b, and provided with means 
for attaching it to the base, B, substantially 
as described. Second. A g'ass base, B, hav- 
ing the conti-action, I, and the flaring top, h, 
-constructed and arranged to operate substan- 
tially as set forth." It will be observed, 
froni tliis statement in regard to the orig- 
inal patent that the thing described in the 
original specification is a contrivance adapt- 
ed to produce a draft of air around the flame 
of a lamp; in other words, a lamp chimney. 
This contrivance is described by describing 
first its top and tlien its base, accompanying 
tbe description of the two parts with the 
statoraent, that these parts are to remain 
imitcd, and so form a compound unit "which 
Is the subject of the patent. The subject- 
matter of the original patent is the "contri- 
vance, as a whole, desa'ibed as, and being in 
fact a lamp chimney; or a combination, the 
■elements of which are the glass chimney 
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base and the mica chimney top therein de- 
scribed. Were it not for the express state- 
ment in the original specification to which 
allusion has been made, and to which the 
second claim makes special reference, it 
might, perhaps, be, that the chimney base 
described could be considered a separate 
device, or a distinct sub-combination of de- 
vices, and so capable of being the subject 
of a separate claim. But, the specific state- 
ment of the patent that in use, the base 
and top are to remain united, the whole be- 
ing put on or taken off together, forbids the 
conclusion that the inventor ever conceived 
the idea of his chimney base as a separate 
and distinct device. In his mind, the chim- 
ney base had no existence except as firmly 
attached to his mica top, and forming an in- 
separable part of a mica top lamp chimney. 
The statement in the specification, therefore, 
compels a determination that the language 
used was not intended to suggest and can- 
not be held substantially to indicate, that 
the chimney base is a severable part of the 
contrivance invented. If to the original 
specification had been attached a claim for 
the chimney base, as a distinct invention, 
capable of use by itself, such a claim obvi- 
ously would have presented a direct conflict 
with the statement of the specification, that 
in use, the base was to remain united with 
the mica top. This case, therefore, is not 
within the rule permitting an inventor to- se- 
lect from the elements of a" combination, or 
from the parts of a machine, described in his 
specification, a severable and distinct device 
or sub-combination, capable of use by itself, 
and substantially indicated in his desci'ip- 
tion, and, by means of a surrender and re- 
issue, secm-e an exclusive right to such sin- 
gle device; because, this inventor, in his 
original specification, has been careful to 
state that the chimney base he describes is 
not to be used except as united to his mica 
chimney top, and as an inseparable part of 
his mica top chimney. I, therefore, under- 
stand the subject-matter of the original pat- 
ent to be either the mica top lamp chimney 
therein described, or a combination whose 
elements are the devices employed in the 
chimney described for the purposes desig- 
nated. This understanding is not at vari- 
ance with the claims of the original patent 
for, in legal effect, the statement of the 
specification already alluded to is part of 
each claim. So far as the second claim is 
concerned, an intention to have it consider- 
ed a part of the claim is manifest, for, the 
claim states, not only that the base is to 
be consti-ucted as described, but, also, "ar- 
ranged to operate substantially as set forth," 
that is to say, always firmly united to the 
mica top. This understanding of the sub- 
ject-matter of the original patent is fatal 
to the validity of the re-issue on which this 
suit is brought, so far as the claims here in- 
volved are concerned. Fof, these claims 
cover neither a lamp chimney such as de- 
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scribed in tlie original patent, nor a combina- 
tion whose elements are tlie transparent 
base and the mica chimney top there de- 
scribed. The 1st, 2d and 4th claims, re- 
spectively, are for a chimney base by itself— 
a thing not to be found in the original, as a 
distinct severable device; while the 5th 
claim is for a combination, the elements of 
which are not to be found substantially sug- 
gested or indicated in the original specifica- 
tion. 

No adjudged case has been cited, nor am 
I aware of any case that furnishes author- 
ity, to support this re-issue. In Herring v. 
Nelson [Case No. 6,424J, the re-issue was up- 
held for the reason, as assigned, that "all 
that has been added is the new claim, which 
embodies in words that which tlie specifica- 
tions and drawings could not fail to dis- 
close to any intelligent examination." Here, 
the possibility of an examination of the spec- 
ification disclosing a chimney base as a 
distinct article or combination is forbidden 
by the specific statement, that, in use, the 
base is to remain, united with the mica fop. 
The case of Gill v. Wells, 22 WaU. [89 U. S.] 
1, Is directly in point, upon the fifth claim, 
which is for a combination whose elements 
are a chimney base, as described, and any 
form of chimney top. In the original, if 
there be any combination described, it is 
the chimney base combined with the mica 
chimney top described. The re-issue has, 
therefore, to say the least, dropped one ele- 
ment from the combination, and put in its 
place another, not its equivalent, thereby 
greatly enlarging the scope of the invention. 
As sustaining the construction I have 
placed upon- the original patent, reference 
may be made to the difference between the 
original specification and the specification of 
the re-issue. In the original the patentee 
states, that he has invented "certain improve- 
ments in lamp chimneys." In the re-issue 
the statement is, that he has invented "cer- 
tain new and useful improvements in bases 
or supports for lamp chimneys." In the orig- 
inal the invention is said to consist in "a 
novel constiniction of a mica lamp chimney 
and its combination with a glass base." In 
the re-issue the statement is, that the inven- 
tion consists of "a glass base for coal oil 
bm-ners, constructed with a tubular body to 
fit around the cone or burner, and having 
a latei-ally projecting flange, substantially as 
and for the purpose set forth." The original, 
describing advantages of the invention, says: 
"As the air passes the contracted throat,' I, 
and enters the upper portion, it spreads out 
laterally, and, in connection with the burn- 
ing oil, produces a very broad, brilliant, and 
steady flame," thus showing that the two 
parts were intended to operate as a whole, 
not otherwise. No such advantage could be 
secured by the base alone, and, naturally 
enough, such an advantage is not alluded to 
in the specification of the re-issue. The re- 
issue also wholly omits the statement, that, 
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"in use, the chimney and base are intended 
to remam. united, the whole being put on or 
talven off together," and inserts this state- 
ment, not to be found in the original: "While 
I have shown a peculiarly constructed chim- 
ney as adapted for use in connection with 
my base, it is obvious other kinds or stylos 
may be used, if preferred." These altera- 
tions are suggestive, and go to confirm me 
in the conclusion that the subject-matter of 
the re-issue is different from the subject- 
matter in the original. 

It may, also, properly be noticed, that, in 
a communication to the patent office by tJie 
attorneys of the patentee, in regard to this 
original patent, it is stated, that "the first 
claim is for his improved mode of secm-ing 
the mica sheets which constitute tlie body 
of the chimney, and the second for his spe- 
cially constructed glass base, to be used in 
combination therewith." 

It has been contended, in behalf of the 
plaintiffs, that a chimney top of any descrip- 
tion is the equivalent of the mica top piece 
described in the original patent, and that 
the subject-matter of the original and of 
the fifth claim of the re-issue are, therefore, 
the same. But, evidently, such a mica top 
piece as the ori^nal patent describes has 
qualities and characteristic featui'es not pos- 
sessed by all chimney top pieces. It may ])e 
that the results accomplished by the use of 
the top piece of a lamp chimney are, in most 
respects, the same, whatever be the form of 
the top piece or the material of which it is 
consti-ucted. But, the residt is not in all re- 
spects the same, nor would the statement, 
that a mica top piece would be of use when 
firmly attached to the chimney base, neces- 
sarily or naturally suggest the use of any 
form of top piece not so attadied, to accom- 
plish the same result; and it has not been 
shown that any form of top piece was 
known, at the date of the original patent, as 
a proper substitute for the mica top piece 
described in that patent. 

These reasons appear to me to require the 
determination, that the re-issue sued on cov- 
ers inventions not described in the original 
patent, and is, therefore, void. But, if not, 
then the re-issue, so far as the first, second, 
fourth and fifth claims are concerned, must 
fail for want of novelty in the invention. 
The re-issue, in the claims under considera- 
tion, covers a transparent chimney base, 
whose characteristic featui-es are these: (1) 
a tubular body, for surrounding the cone of 
a lamp burner and durecting the cm-rent of 
air to the flame; (2) a contraction, groove, 
or indentation in the upper part of such tu- 
bular body, for directing the current of air 
inwards upon the flame; (3) a flange extend- 
ing laterally from said groove; and (4) a 
surrounding rim. This invention is plainly 
anticipated by the invention described in 
a patent issued to Arnold and Blaekman, 
February 11th, 1S6S, as well as by the in- 
vention described in the patent of Russell 
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and Clifford, of December 24tii, 1867. In 
each of these prior patents is described a 
lamp diimney base, made of glass, having 
a tubular body to place over the burner of 
a lamp, with a contraction or gx'oove at the 
upper paii:, and a laterally projecting flange 
supporting the chimney top, and these fea- 
tures accomplish the same result that the 
same features accomplish in the plaintiffs' 
patent, and in the same way. The only dis- 
tinction between the prior inventions re- 
ferred to, and the plaintiffs' invention, is, 
that, in IJiese prior inventions, the chimney 
base and chimney top were formed in one 
piece, while in the plaintiffs' invention the 
chimney base is by itself. But, no invention 
was required to conceive the idea that a 
lamp chimney could be cut in two; nor was 
the idea of constructing a lamp chimney in 
two parts new. In aiillar's patent of July 
21st, 1863, the lamp chimney was constructed 
in two parts. So, also, it must be said, that 
no invention was reauired to conceive the 
idea of a smTounding rim upon the upper 
part of the base, for the purpose of main- 
taining in position the separate top piece. 
The use of such a rim to accomplish the 
same result is common. 

Not only are the characteristic features of 
the plaintiffs' chimney base old, but the 
combination of the tubular body groove and 
laterally projecting portion above is old. No 
change in the mode of operation or the re- 
sult was effected by cutting off the top piece. 
In use, there must stiU be a top piece per- 
forming the same functions, in connection 
with the plaintiffs' base, as the top piece 
does in the prior invention referred to. The 
mode of operation and the result are, in 
both cases, the same. Neither do the plain- 
tiffs gain anything from the surrounding 
rim, which has formed the sole ground for 
claiming a difference between the invention 
in the patent sued on and the invention of 
Arnold and Blackman. No true combination 
results from the addition of the surrounding 
rim, for, there is no co-action between the 
rim and the tubular body. The only func- 
tion of the rim is to prevent the top piece 
from slipping. The application of the sur- 
rounding rim for the purpose of preventing 
the top piece from slipping required no in- 
vention, and makes a case of juxtaposition, 
not a new combination. 

It thus appears, that, whether the inven- 
tion claimed in the re-issue be the same as 
that desciibed in the original or not, it must 
fail for want of novelty. 

The result is, that the biU must be dis- 
missed, with costs. 
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The BLACKSTONE. 

[1 Lowell, 485.] ^ 

Disti-ict Court, D. Massachusetts. Nov. Term, 
1870. 

CoiXTSioiT — Between Steam axd Sail— Expert 
Testimosy— Fog — Rate of Speed — Holding 

COUKSE. 

1. In a collision cause, experts may testify 
concei-nins the bearing of a steamer's rate of 
speed upon her navigation, such as the facility 
of steering, &c., but not to the prudence or 
propriety of keep.ing up a high rate of speed in 
a fojr. 

[See The Clement, Case No. 2,870; The 
Aleppo, Id. 157; The City of Washington, 
92 XJ. S. 31.] 

2. A steamer was running at her usual speed 
of more than eight knots in a dense fog in the 
South Vineyard channel, and too fast to avoid 
a schooner after she was seen; hdd, the steam- 
er was not going at a moderate speed as re- 
quired by the statute. 

[Cited in The Hansa, Case No. 6,037; The 
City of Panama, Id. 2,764; The Pennsyl- 
vania, 12 Fed. 917; The Rhode Island, 17 
Fed. 558; The State of Alabama, Id. So3; 
Clare v. Providence & S. S. Co., 20 Fed. 
53G; The Nacoochee, 28 Fed. 467.] 

3. A schooner was held not to be in fault 
for tacking and running back on her course in 
a dense fog, though a collision with a steam- 
er took place which would not otherwise have 
happened, it being proved that the collision wag 
not a necessary or probable consequence of the 
act, the schooner being more than four miles 
from the steamer when the change of course 
was made. 

4. The schooner having the general duty to 
keep her course after the steamer was discov- 
ered; held, she was in no fault for doing so, 
when she heard no hail from the steamer to 
change it, it not being entirely and unmis- 
takably ■ certain that a change would he cal- 
culated to aid the steamer to avoid the col- 
lision. 

In admhralty. Collision.— The schooner S. 
H. Woodbm-yi coal laden, came in collision 
with the large screw steamer Blaekstone of 
the Merchants' Line, between Boston and 
New York, and was sunk and totally lost at 
about two o'clock in the afternoon of the 
twenty-ninth of July last. The vessels were 
both bound towards Boston, and were pass- 
ing through the passage called in the answer 
the South Vineyard channel, approaching the 
Cross Rip lightship from the direction of 
Martha's Vineyard, the schooner going with 
a fair wind nearly as fast as the steamer 
and about fom: miles ahead of her, when the 
schooner ran into a bank of fog, and her 
master thought it more prudent to come to 

' ^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.! 
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anchor, and for this purpose lie taclced and 
stood back on the wind, close hauled on the 
port tack, intending to beat up to one side 
of the channel and come to anchor. After 
running so for some minutes he heard the 
whistle of the steamer, and immediately or- 
dered his fog-horn to be sounded, which was 
done several times. After a few minutes 
more the steamer was seen, and was hailed 
to keep out of the way, but did not appear 
to change her coui'se, and ran into the 
schooner near her bows, cutting her down 
a.nd sinking her almost instantly. The crew 
had time to get into their own boat, and 
were picked up by the steamer. On the 
part of the steamer, the evidence was that 
when the fog shut in, the master clewed up 
his galf-topsail, leaving the foresail, staysail, 
and jib set upon the foremast, placed the sec- 
ond mate and two men upon the watch, and 
sounded the steam-whistle at short inter- 
vals. He had seen only two vessels ahead 
of him, one of which was tliis schooner, and 
both were going in the same direction with 
his own vessel. He continued in the same 
■course and at about the same speed as be- 
fore, a speed which witnesses on both sides 
estimated at about eight knots au hour, 
against a tide of two or two and a half 
Icnots. To support this estimate it was 
proved that the Blaclistone is a heavy boat, 
slow for her size, with small engines, and 
that she had a kind of coal which was not 
well suited to her boilers. On the other 
hand, the libellants showed from Captain 
Tjoveland's log-book that he had passed cer- 
tain points on the Vineyard at certain times, 
from which the computation was made that 
he was going more than eight knots over the 
ground, and therefore nearly or quite eleven 
knots through the water. 

J. G, Dodge, for libellants. 

D, Thaxter & P. Bartlett, for claimants. 

LOWELI/, District Judge. Every steamer 
is required by the statute to go at a moder- 
ate speed in a fog, and the only real dispute 
on this part of the case is, whether this re- 
quirement was foUbwed. Por it is not de- 
nied that after the schooner was discovered, 
every thing was done that could be done, 
and with all diligence, to avoid her, and to 
stop and back the steamer; and that it was 
then impossible to prevent the catastrophe. 
Nor is the sufficiency of the lookout brought 
into question. I refused to receive the opin- 
ions of experts upon the prudence of the 
master in keeping his steamer at this speed, 
■excepting so far as any question of naviga- 
tion, such as convenience of steering, &e., 
was concerned, because, when all the facts 
are shown, and their bearing upon naviga- 
tion is explained, the question whether the 
speed was moderate, whether called fact or 
law, is not one of nautical skill at all, but of 
sound judgment, which the expert is no more 
■competent to speak to than any one else. 



The argument for the steamer is, that there 
was no occasion to slacken her speed, be- 
cause the fog appeared to be local, a small 
bank which would soon be passed, and that 
her officers could see, before it covered them, 
that there was nothing in the way for sev- 
eral miles; that they had a right to expect 
the schooner to keep her course, and that if 
she had done so, there would have been no 
collision. Besides this, they offered evidence 
tending to show that the vessels were so 
near when the horn was first heard, that 
nothing could have saved the schooner, how- 
ever slowly the steamer might have been 
moving. And this evidence was not contra- 
dicted. The moderate speed wbich the stat- 
ute pi-eseribes is thus spoken of by Judge 
Shepley, in giving the opinion of the circuit 
com-t in tlie late case of The Monticello [Case 
No. 9,738]. The term, he saj's, "is not capa- 
ble of any definition which would apply to a 
speed of any given number of miles an hour 
alike under all circumstances. What would 
be a moderate speed in the open sea, would 
not be allowable in a crowded thoroughfare 
or in a narrow channel. And under the 
same circumstances in other respects, the 
speed should- be the more moderate accord- 
iug as the fog is more dense.- The only rule 
to be exti-acted from the statute and a com- 
parison of the decided cases is, that the duty 
of going at a moderate speed in a fog, re- 
quires a speed sufficiently moderate to enable 
the steamer, under ordinary circumstances, 
seasonably, usefully, and effectually to do 
the three things required of her in the same 
clause of the statute, viz., to slacken her 
speed, or» if necessary, to stop and reverse." 
And he cites, among others, the case of The 
Batavier, 9 Moore, P. C. 2SG, in which the 
com't thought it unnecessary to ascertain the 
precise rate of speed of the steamer, the wit- 
nesses having stated it all the way from ten 
knots to one and a half, because, they said 
that any rate was too gi'eat that endangered 
other vessels in the river. There is anotlier 
case in which the same learned body, the 
privy council, is said to have decided that if 
the steamer was navigated at a rate which 
made it impossible for her to avoid collision 
with a ship, "discovering it only at the dis 
tance at which alone it could be discovered, 
that it followed as an inevitable consequence 
that she was sailing at a rate of speed at 
which it was not lawful for her to navi- 
gate." The Europa, 1 Pritch. Adm, Dig. 187. 
This seems to make the fact of the collision 
the conclusive test of negligence in all cases 
in which the sailing vessel is in no fault 
It is not difficult to find eases in which 
various rates of speed have been held to be 
too great, in two of which the rate was from 
three and a half to five miles (The A. llos- 
siter [Case No. 17,147]; The Kobert and Ann 
V. The Lloyds, Holt, Rule of the Eoad, 5S); 
and in several it was less than the rate here; 
but each case must depend on its particular 
circumstances. The decisions only prove that 
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thei-e is scarcely any speed that has not heen 
held to be too great upon some state of 
facts. The evidence is that the fog was very 
dense while it lasted, and that the channel 
is much frequented, so that the steamer was 
placed in the circumstances in which all the 
authorities require great caution and circum- 
spection to be exercised. To break the force 
of these circumstances, it is said that neithei" 
the general character of the thoroughfare, 
nor the thickness of the fog imposed any spe- 
cial duty upon the steamer, because her mas- 
ter in fact saw that there was no danger to 
be apprehended in the channel at the time. 
This point meets us in both parts of the case, 
because it is set up as a fault in the libel- 
lants, and as an excuse for the claimants, 
that the schooner should have been put about 
in the midst of this fog, and have come back 
upon her former track. The collision is cer- 
tainly an unfortunate result to have followed 
from a precaution intended "to have a very 
different effect, but I cannot hold it to be a 
fault, because it was imder taken at such a 
distance from the steamer, that the collision 
or any danger of it, was not an obvious or 
probable consequence. The schooner was 
working out of the channel, and had got 
somewhat to the southward of the usual 
com'se of vessels; the master of the steam- 
er says a few hundred yards, and other wit- 
nesses make it more. It is proved that she 
might have anchored, with good ground, on 
either side of the channel, and without put- 
ting bade, but her master thought it more 
prudent to run back to the widest part of 
the channel. As this decision was taken 
when the steamei* was some four miles off, I 
hold that the master of the schooner was free 
to change his com-se at that time without 
reference to the steamer. The master of the 
schooner had seen the steamer, but she was 
so distant that he was not sure which way 
she was going. If the schooner had the 
right to run back in the general direction 
in which the steamer was coming, she had 
the right to expect care on the part of the 
steamer, if they should happen to meet fif- 
teen or twenty minutes afterwards. It is 
imdoubtedly true that the master of the 
steamer was surprised to meet this particu- 
lar schooner, as his first exclamation clearly 
showed. Still, in running through the chan- 
•nel at his usual speed, he took the risk of 
meeting this or any other vessel properly 
navigating these waters; and it is nothing 
to him whether the schooner turned back for 
a more or less valid reason, seeing that she 
did it xmder circumstances which ought to 
have made it reasonably safe. If she were 
putting back to port from absolute neces- 
sity the decision of this case ought to be the 
same as it should be imder the existing cir- 
cumstances. 

I do not place much reliance upon the evi- 
dence, though not contradicted, that a slower 
speed would have made no difference. It 
was well suggested, at the argument, that 
3FED.CAS. — 35 



it might, at least, have enabled the lookout, 
to hear tiie fog-horn sooner, because the noise- 
at the steamer's bow would have been less;, 
and it is by no means clear that it would not 
have enabled the steamer to avoid the libel- 
lant's vessel after she was seen. Even an ex- 
pert must speak very cautiously to such a; 
question, which involves a very close calcula- 
tion of what a steamer can do in a given time,- 
because no one is in the habit of timing them 
exactly, and a difference of a few seconds^ 
changes the whole aspect of the question. The 
statute imdoubtedly assumes with a binding 
force which I have no right to resist, that 
a slow speed conduces to safety, and there 
is nothing in this case that should take it 
out of the rule, unless it be that the fog was 
unusually dense, or the steamer particularly 
difficult to manage; in either of which cases, 
the necessity for caution was all the greater. 
I should be glad to see the experiment tiied 
by a steamer, of moderating her speed in 
a fog, but I have hitherto found that their 
managers do not consider it to be important. 
If it is not, they should procm-e a change of 
the law. Notwithstanding sailing vessels 
are not specially mentioned in this connec- 
tion in the statute, I suppose they are still 
bound by the general rules of navigation,, 
and might, under some cii'cumstances, be- 
held to have carried too much sail in a fog.- 
Such faidt is not charged in. this case; but 
it is said the schooner should have luffed.- 
Undoubtedly, if she had heard the hail, she- 
might weU have obeyed it, because the 
steamer could not then have objected, and 
the consequences might have been very use- 
ful. But her duty being to keep her com*se, 
I should be very slow to charge her with 
wrong in adhering to this rule, in the absence 
of orders fi-om the steamer, although a wise 
audacity might have prompted a departixre 
from it The steamer was the master of 
the navigation, if I may so express it, and 
might go to port or to starboard, and though, 
imder the particular circumstances, any com- 
petent seaman would perhaps have star- 
boarded, yet if the schooner had changed her 
coui-se upon the faith of this presumption,, 
she could scarcely have been deai-ed of re- 
sponsibility, if the steamer had ported, and: 
the collision had occun-ed, unless the change- 
had taken place so near the very moment of 
collision, that it seemed a precaution to 
lessen the shock rather than a manoeuvre to- 
avoid the collision altogether. At all events,, 
she would have been put upon the defensive- 
by her violation of the letter of the law- 
Upon the whole case, I find that the steamer 
disobeyed the law by going at her usual 
speed, which I believe to be nearer eleven 
knots than eight; and that the schooner was 
not in fault Decree for the libellants. 
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BLACKWELL et al. v. ARiHSTEAD. 

[3 Hughes, 163; 5 Am. Lair T. So; Browne, 
Trade-ilarks, 510 (2d Ed. 638); Cos, Manual 
Trade-Mark Cas. 220.] 

Circuit Court, W. D. Virginia. March Term, 
1872. 

Trademakks— EsJoiNiSGf Use op— What -will be 

COXSIDEKED ON APPLICATION FOR PrELIMIXAKY 
ISJUNCTIOX — "DuKHAM" — ACTUAL U&E — IMITA- 
TION— Fu A UD— WHAT Chakges of tvill be Cox- 
SIIJEKEli. 

[1. On application for a preliminary injunc- 
tion to enjoin the use of a trademark, the only 
question proper to be considered by the court 
is whether or not the facts presented by the 
bill, as affected by ex parte affidavits assailing 
Ihe title of complainant, are sufficient to justify 
the stay, and it is improper on such an ap- 
plication to pass on the merits of the defense.] 

12. A tobacco manufacturer using as a brand 
"Best Spanish Flavored Durham," in 1860, 
has no priority of trademark over another 
manufacturer in Durham, N. C, using, in 1865 
or 180«;, as the distinguishing mark of his goods, 
the words "Genuine Durham Smoking Tobac- 
co," where the proof shows that, as to the early 
claims, the words "Best Spanish Flavored" 
were the distinguishing attribute, and the 
word "Durliam," under the circumstances at 
the time, but a mere unmeaning incident.] 

[3. It is only the actual use of a mark, de- 
vice, or symbol by the dealer which entitles 
him to, aiiil gives him tlie right to be protected 
in, the enjoyment of it as a trademark.] 

[4. The words "The Durham Smoking Tobac- 
co," in connection with the head of a bull as 
a symbol, are such an imitation of a trade- 
mark consisting of the words "Genuine Dur- 
ham Smoking Tobacco," with the side figure of 
a bull as a symbol, that their use will be en- 
joined as an infringement.] 

[5. Infringement may consist in an imitation, 
though not amounting to forgery, yet so close 
as to deceive an unwary customer.] 

iSce -McLean v.' Fleming, OG U. S. 245; 
^\'^^lton v. Crowley, Case No. 17.133; 
Humphrevs' Specific Homeopathic Medicine 
Co. V. Wenz, 14 Fed. 250.] 

[6. Charges of fraud and falsehood concern- 
ing the use of words and symbols claimed as 
a trademark are not sustained by mere argu- 
ment and ridicule.] 

[7. Distinguished in Blackwell v. Dibrell, 
Case No. 1,475, on the question of estoopel.] 

[In chancery. Bill by W. T. Blackwell and 
J. S. Carr, partners under the style of W. 
T. Blackwell, against L. L. Armistead to 
enjoin infringement of a trademark. Per- 
petual injunction granted, and accounting 
ordered.] 

RIVES, District Judge. The preliminary 
injunction in this case was founded on the 
statements in the bill. In pursuance of the 
notice I'equired by statute the defendant 



contested its emanation upon ex parte affi- 
davits assailing the title of the plaintiffs. 
But in that incipient state of the proqeed- 
ings it would not have been proper, if at all 
practicable, to pass upon the merits of their 
defence; and the only question there was, 
whether the case as presented by the bill and 
affected by this adverse testimony, was still 
such as to require this stay till the merits 
of the controversy could be developed by fur- 
ther pleading and testimony. The propriety 
of this interposition by the court will scarce- 
ly be now questioned, as these further pro- 
ceedings have shown the case to be one of 
perplexity and doubt. 

The pleadings have now been perfected. 
The defendant's answer was duly filed, issue 
taken upon it, and the cause set down for 
final hearing. A vast volume of testimony 
has also been taken, some of it conti-adic- 
tory, and a vast deal of it irrelevant and im- 
pertinent. It is to be regretted that the zeal 
of counsel or the anxiety of parties should 
have so augmented the bulk of this testi- 
mony as to make a needlessly expensive 
record of it, and to devolve upon all engaged 
in its examination a wearisome amount of 
unprofitable reading. Still it is a subject of 
congratulation that the cause is now fully 
developed in all its aspects and bearings, 
and has been argued with a discriminating 
force and fulness of research alike masterly 
and instructive, and calculated to produce 
settled convictions one way or the other. 

Om* first task is to acquire accm'ate and 
precise ideas of the issues made by the 
pleadings. If this be done, and then the law 
be properly applied, it seems to me we can 
reach a safe conclusion almost without re- 
sorting to the voluminous testimon3^ The 
plaintiffs claim a trademark, designed in 
1SG5 or 1866, and continuously used ever 
since. It is exemplified and made a part of 
their bill. The descriptive terms are "Genu- 
ine Durham Smoking Tobacco," and the 
symbol or device is the side view of a Dur- 
ham bull. They assert that this trademark 
has been violated by the defendant in using, 
under date of January, 1871, these terms: 
"The Durham Smoking Tobacco," and the 
symbol or device of "a bull's head," with 
a note of the sale to the defendant of 
Wright's patent for the manufactm'e of 
."Genuine Durham Smoking Tobacco." This 
latter ti-ademark of the defendant is also 
exemplified in the bill and placed in juxta- 
position and eonti'ast with the plaintiffs' 
trademark. 

The answer, while calling for full proof of 
the allegations of the bill, does not directly 
deny this statement, but rests the defence 
upon three chief grounds: 1. The prior use 
of this trademark by Wright (under whom 
the defendant claims) as far back as 1860. 
2. That the defendant's trademark is not an 
infringement of the plaintiffs, but is wholly 
dissimilar; and, 3. That the plaintiffs, by 
fraudulent representations in the premises. 
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have deprived themselves of all equitable 
assistance. 

The main contest is considered by all par- 
ties and the counsel in this case to rest on 
the priority in the use of this disputed trade- 
mark. The defendant does not pretend that 
Wright, under whom he claims, ever used 
the identical trademark set up by the plain- 
tiffs. On the contrary, he takes especial 
pains to show that he placed no particular 
value on the term "Durham," which he 
now asserts belongs in common to his and 
plaintiffs' brands. The discovery which he 
had made, and for which he seeks protec- 
tion, was his preparation for a mode of 
ti'eating smoking tobacco, so as to mitigate 
its noxious qualities and impart to it an 
jigreeable flavor. This is the merit he 
■claims; this the process he has patented. 
The testimony and the answer concur in 
proving that the whole merit of this smok- 
ing tobacco, and its celebrity, were due to 
the use of the flavoring he gave his tobae- 
•co. He was confessedly the first to com- 
mence its manufacture at Dm'ham's Station. 
There was nothing in the locality he could 
have reasonably counted upon to commend 
his manufactm-e to the public. But, if we 
iire to credit the defendant's answer and his 
testimony in this cause, it was his dis- 
covery of the flavoring compound on which 
he plumed himself. Accordingly, it was this 
which he emblazoned on his stencil-plate. 
Take his own statement for the present, and 
what was his brand? "Best Spanish Flavor- 
ed Durham Smoking Tobacco." "What, in 
view of the pleadings and evidence in this 
cause, is the characteristic, the vital element 
■of this trademark? Manifestly, "Best Span- 
ish Flavored." That was the only conspicu- 
ous and discriminating element in the trade- 
jnark. "Durham," if 'indeed a part of it, 
was, upon the defendant's own showing, 
subordinate and, insignificant. Now, the 
plaintiffs concede in the fullest manner 
Wright's superior title to the use and brand 
■of his flavoring compound, and disclaim in 
-their process any infringement of it; nor 
does it appear there has been any, nor, in- 
deed, any formal complaint of it. 

The pretension of the defendant, then, 
-amounts to this: that because, in 1860, he 
Tjranded his smoking tobacco "Best Spanish 
Flavored Durham," wholly because of the 
mode in which he flavored it, no subsequent 
manufacturer of the article at Dm-ham, with- 
-OTit the use of his process, shall brand his as 
"Genuine Durham Smoking Tobacco" with a 
symbol which he never used. Their reply 
is that, imder the circumstances of his use 
of the name •T)urham," there was nothing 
in it so descriptive as to restrain succeeding 
manufacturers at the same place from en- 
grafting it on their brand, so long as they 
laid no claim to nor made any use of his 
"Best Spanish Flavored" compound, which 
he, indeed, appropriated by this first and 
.original use of this, only conspicuous term on 



his stencil-plate in 18G0-61. It must be re- 
membered that Wright was only in the in- 
fancy of this manufactm'e at D;u*ham, and 
that others followed and developed it till 
the plaintiffs instituted their brand in 1865 
or 1866. 

Conceding, then, all the defendant claims 
by virtue of his purchase 'from Wright, he 
fails, -in my opinion, to rebut the plaintiffs' 
title by proving a brand as used by Wright 
previously, wherein "Best Spanish Flavored" 
was the distinguishing attribute, and "Dur- 
ham," under the circumstances at that time, 
a mere unmeaning incident. Thus stands 
this point in the light of the pleadings alone, 
the allegations of the plaintiffs on the one 
hand, and the denials and defences of the 
defendant on the other. 

The testimony as to the fact whether the 
term "Dm'ham" was ever upon the stencil- 
plate of Morris & Wright is contradictory. 
But in my mind it preponderates against the 
existence of that name in that brand. Coun- 
sel have adroitly insisted that the testimony 
against it is negative, and cannot from 
its nature, however commanding, overcome 
clear affirmative proofs. The proposition of 
law involved in the statement is correct; 
but the whole inquiry is into a fact, namely. 
What was the stencil used by Morris & 
Wright? Some, on the one hand, who had 
used it, declare with 'emphasis it was "jMor- 
ris & Wright's Best Spanish Flavored Smok- 
ing Tobacco;"- others, but mainly Wright and 
his two sons— the latter at the time but boys 
—stated it as "Morris & Wright's Best Span- 
ish Flavored Durham Tobacco." The proofs, 
therefore, on both sides are equally affirm- 
ative. If, then, it be left in doubt, we must 
look to the probabilities of the case to tm'n 
the scales. What motive could have existed 
with Wright, all whose reliance was upon 
the merits of his flavoring compound, to in- 
voke the name of a small, thriftless station 
on a raih'oad, settled by only two or three 
families, with a store and this factory, to 
invoke its name to give celebrity to the prep- 
aration to which he solely looked for his re- 
wai'd? It seems to me extremely improba- 
ble, upon ordinary grounds of reason and 
human action, to suppose that he used "Dur- 
ham" on his stencil at all. On comparing 
and weighing the testimony on both sides, 
I am consti-ained to adopt the conclusion 
that he did not Neither he nor his vendee, 
therefore, have any claim to contest, under 
this state of the evidence, the validity of the 
plaintiffs' trademark and their original and 
paramount title thereto. 

It cannot be denied that it is abundantly 
proveh in this cause, that the manufacture 
of Morris & Wright, and of those who suc- 
ceeded them at Durham, was known, called, 
and distinguished in the market as "Durham" 
smoking tobacco. It is on this notorious fact 
in the cause that the able and ingenious argu- 
ment has been raised that the public, hy its 
voice, may appropriate and consecrate lo an 
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indiyjclual property in a designation by which 
he may choose to denote any product of his 
industiy. But I can find no warrant for such 
proposition in the law on this subject. On 
the contrai-y, it is distinctly laid down by 
the authorities, that it is only the actual use 
of the mark, device, or symbol by the dealer 
which entitles him to it, and gives him the 
right to be protected in the enjoyment of it. 

The doctrine on this subject has grown 
with commerce, and has assumed the form 
and title of a distinct body of law under the 
moulding hand of able judges, who have 
sought in their decisions to establish its guid- 
ing principle, and of acute commentators and 
essayists, who have exerted the powers of a 
superior analysis and discrimination to extri- 
cate from doubt the ti-ue maxims of this 
beneficent code of business ethics. 

So much of it as is necessaiy for our pres- 
ent inquiry is comprehended in a single prop- 
osition. It is the seminal principle of the 
whole ^ doeti'ine. The simple statement of it 
is, that the dealer has property in his trade- 
mark. This is allowed him because of the 
right which every man has to the rewards of 
his industry and the fruits of his discovery, 
and because of the wrong of permitting one 
man to use as his own that which belongs 
to another. In regard to the latter, it may 
be well said that any imitation of a trade- 
mark, calculated to deceive the unwaiy cus- 
tomer, differs from an absolute forgery, not 
in the natm-e, but rather in the extent of the 
injui-y. The dissimilarity to the expert whole- 
sale dealer may be such as to save him from 
the imposition, but too slight, and that per- 
haps by design, to diminish sales to the in- 
cautious pm'chaser. But upon the success of 
fraud depends, ultimately, the extent of the 
injmy. Let the spurious fabrication meet 
the same sale among private and individual 
consumers as the genuine article, and the 
wholesale dealer loses all motive for the ex- 
ercise of his skill in detection, when he, "per- 
haps, can reap better profits from the spuri- 
ous, and therefore cheaper, than from the 
genuine article. In this way a simulated 
ti-ademai-k may work the same mischief, and 
to the same extent as a forgery, defying de- 
tection at the hands" of the expert. 

With this view of the law I proceed to ex- 
amine the second ground of defence, tlaat the 
defendant has not infringed the trademark of 
the plaintiffs. This is scarcely the subject 
of ax-gument. It must be referred to ocular 
examination and decision. Place the respec- 
tive trademarks side by side, contrast the la- 
bels, the words, and the devices, and each 
one's vision must determine for himself 
whether the imitation is such as to deceive 
the unpracticed and imwary customer. It 
matters not now, in the critical inspection of 
them, and aided by ingenious counsel, we 
can eleai'ly discern differences between the 
two. The true qiiestion is, whether, taking 
the "tout ensemble," Armistead's trademaric 
might not pass with the unwary for that of 



William T, Blackwell & Co.; and if that be 
so, the wrong is done, and the title of the 
latter to be protected by this court is consum- 
mated. For my part, I do not see how Irade- 
mai-ks so similar could escape being cou- 
foimded in the market One read-s, "Genuine 
Dm'ham Smoking Tobacco;" the othei-, "The 
Diu'ham Smoking Tobacco." This use of the 
definite article makes these phrases equiva- 
lent To remove all doubt, and aid the de- 
ception, in the note of the sale of the patent 
to Ai-mistead, it reads, for "Genuine Durham 
Smoking Tobacco." Thus the language, to 
this extent, of the label is identical. Now, as 
to the symbols, or devices; one is the side 
view of the Diu-ham bull; the other, that of 
his head, on a medallion. The one sym- 
bolizes, by a part, the name "Durham" as 
effectually as the other does by the whole. 
The color of the paper is also the same. 
Whether this simulation be the product of ac- 
cident or design does not matter. It is the- 
province of this court to suppress it in either 
case. It is a little cm'ious, however, to note- 
that Wright's fii-st label, at Liberty or in 
Bedford, was wholly different; and that after 
his son had seen plaintiffs' trademark in Ken- 
tucky, and after his return to his father, the 
present trademark, as ti-ansferred to the de- 
fendant, was adopted hy Wright. 

The third and last gi-ound of defence is that 
the plaintiff's have forfeited their right to re- 
lief in this com-t by reason of their false and 
fruadulent pretensions. This is upon the an- 
cient and familiar principle that those who 
do iniquity must not ask nor expect equity. 
It is worthy of aU acceptation. It is a hoary 
maxim, hallowed by its age, and, unlike somo 
other sacred antiquities, as yet unassailed 
by the spirit of change or reckless progress; 
I adhere to it But the chai-ges are serious 
and demand investigation. 

The first is that the plaintiffs sent out busi- 
ness envelopes and business cards, giving the 
year 1860 as the date of tlie establishment of 
their enterprise. In the absence of explana- 
tion this might well impugn the bona fides 
of the plaintiffs, as in their bill they fix it 
no earlier than 186.5. But was this statement 
by mistake or design? Have the plaintiffs^ 
failed to account for it? A junior member of 
the firm was examined, and showed how it 
all occurred innocently, and without intent to 
deceive. He ordered the printing and gave 
the date; soon after the packages were re- 
ceived and opened in the presence of Dr. 
Blackwell. The latter saw tlie error of date 
and corrected it; and the witness stated tljat 
he proceeded to correct the misdate by writ- 
ing the figiu-e (5) over the cipher in ISOO, so 
as to make the date 1865, as corrected by Dr. 
Blackwell, but that some might have gone 
out before the correction. The exhibits made 
by the defendant of these envelopes and 
cards coiToborate rather than confiict with 
the witness. That should not be taken for 
fraud which is proved by an imimpeached 
witness to have been a mistake on his part.. 
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Besides there was no reasoBable moiive for 
such inisrepresentation; the plaintiffs liad 
nothing to gain by it, but much to lose, on 
the hypothesis of the counsel for the defend- 
ant. 

The next is a charge of falsehood in repre- 
senting that the label was secured by copy- 
right. There is not a particle of proof to Ihat 
effect. Argument and ridicule alone, are re- 
lied upon to show the inapplicability and ab- 
surdity of a copyright for such a print. The 
language of the statute is certainly compre- 
liensiye enough to embrace a label of this 
land. Act July 8, 0370, § 86 (16 Stat 212). 
The object of such copyright is to secure to 
■"the author, inyentor, or designer" of any 
such "print" the sole liberty of printing and 
vending the same. It forbids the sm'repti- 
tious use and illegal sale of his labels. This 
is a perfectly legitimate resort to copyright 
in such a case and for such a purpose. It 
would,, indeed, be absm'd and ridiculous if 
the object were, as sarcastically portrayed 
by counsel, to protect the designer against 
the unlawful multiplication of such ycleped 
works of art. The dealer seeks merely by his 
■copyright to keep the printing and vending 
■of his labels in his own hands and under 
his conti'Ol. It has been resorted to in other 
■cases, as, for instance, the case of Wolfe v. 
Ooulard, Cox, Trade-Mark Oas. 227, for the 
label of "Schiedam Schnapps." There is 
nothing um-easonable or inci-edible in this 
■claim of the plaintiffs to a copyright for their 
label, nor is there anything in the testimony 
or the law to lead us to discredit it and 
brand it as a falsehood. 

It seems to me, therefore, that both these 
■charges are unfounded. They spring from 
the heat of forensic contests. They pertain 
to the polemics of the bar. Their effect is to 
provoke recrimination. Hence, the plaintiffs' 
■coimsel retaliate by imputing falsehood to the 
defendant in dating this purchase of Wi-ight 
1st of January, when he had stated in his 
answer he would not buy till he had ascer- 
tained his title by certificates, and those veiy 
certificates bore the subsectuent date of the 
■Cth of that month. The " imputation seems 
plausible, but the transaction is susceptible 
of a more charitable construction, which I 
•deem it my duty to put upon it. Dates are 
•commonly immaterial, and often misapplied 
in business transactions. The main fact is 
■doubtless con-ecUy stated by the defendant, 
though he is made himself to confront it by 
a mistaken date. 

I am glad, therefore, to have it in my pow- 
■er to state that there is nothing in this cause 
to affect the fair fame of the parties plaintiff 
or defendant They are doubtless respectable 
rden,and enterprising manufacturers of tobac- 
•co in their respective commimities. They are 
engaged, as I believe, in the honest pursuit 
of their rights as they respectively imder- 
stand them. The defendant has acted on the 
information of another, under whom he 
■claims. He has obeyed the order of this 
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court The only thing I have to regret is, 
that the same deference was not paid by an- 
other manufactm*er, who, though no party to 
this suit, could not have been ignorant of it 
from his near relation to the defendant But 
the plaintiffs have not chosen to bring him 
before this com't, save by proving his acts in 
the use of the simulated mark, notwithstand- 
ing the injunction upon his brother. 

I am sure the plaintiffs and defendant, as 
enterprising dealers, will find their ultimate 
interests subsei-ved by the doctrine I have 
sought to expound and maintain as to their 
trademarks. "Whoever may now be the loser 
by it may soon have occasion to invoke it 
for his own protection, and they whose rights 
are now sustained, must learn thereby to 
respect tliose of other competitors in their 
business, at the same time that they take en- 
couragement to themselves from their present 
success. All intelligent men engaged in man- 
ufactures and other enterprises must sooner 
or later become reconciled to losses in what- 
ever favored quarter they may fall, that may 
be fairly viewed as penalties for the infrac- 
tion, however unintentional, of laws well set- 
tled, designed, and calculated to vindicate 
the honor, advance the morals, and promote 
the interests of ti-ade. 

For these reasons I declare the perpetuation 
of the injunction, and order an account to be 
taken by a master of the profits made by the 
defendant from his sales under the simiilatcd 
trademark aforesaid, 

[NOTE. For another case involving this 
trademark, see Blaekwell v. Dibrell, Case No. 
1,475.] 



• Case ]Sro. 1,475. 

BLACKWELL et al. v. DIBRELL et al. 

[3 Hushes, 151: 17 Am. Law Reg. (N. S.) 516; 
14 O. G. 633; Cox, Am. Trade-Mark Cas. 
337.] ^ 

Circuit Court E. D. Virginia. Jan. 13, 1878. 

Tkademarks — "Durham" — Fohfeitdre bt Nos- 
usek— assigsment to copaktner — ixcj-usiox 
OP Trademark by Implioatiox — Eqotvalest 
Trademark— Enjoinixg Original. 

1. The right of esclnsively using the word 
Durham in labels on smoking tobacco belongs 
to manufacturers of the article in the town of 
Durham, North Carolina. And 

[Cited in A. F. Pike Manuf g Co. v. Cleve- 
land Stone Co., 35 Fed. S9S.] 

[See Alleghany Fertilizer Co. v. Woodside, 
Case No. 206, note.] 

2. The right of exclusively using the word 
in connection with the picture of a Durham 
bull in labels on smoking tobacco belongs to 
W, T. Blaekwell & Co., of that town. 

3. The right to use a trademark is forfeited 
by non-user for a period of eight years, and 
cannot be resumed in prejudice of one who had 
used it exclusively during the period of abandon- 
ment 

4. The assignment by one partner of aU 
his interest in a firm to his co-partner carries 

* [Reported by Hon. Robert W, Hughes, Dis- 
trict Judge, and here reprinted by permission. 
Cos, Am. Trade-Mark Cas. 337, contains only 
a partial report.] 
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■with it, if not expressly reserved, the right to 
the exclusive use of a trademark of the firm. 

5. A trademark consisting of a word and 
symbol arbitrarily assumed, may be lost by 
non-user by its owner, especially if the disuse 
continues as long as eight years. 

6. If an equivalent trademark, without any 
knowledge of the first, be originated and de- 
vised by another person during such period of 
disuse, that other person may thereby acquire 
a right of exclusive use in the second trade- 
mark. 

[See O'Kourke v. Central City Soap Co., 26 
Fed. 578.] 

7. If this second trademark during such 
period of abandonment acquires a public and 
valuable geographical and commercial significa- 
tion, so that the use of the original trademark 
as an arbitrary one would operate to deceive 
and defraud the public, a court of equity may 
enjoin against such use of the original one. 

[S. Cited in Burton v. Stratton, 12 Fed. 700, 
to the point that words to be upheld as a trade- 
mark must be merely arbitrary, or they must 
indicate the oi'igin or ownership of the article 
or fabric to which they are afiixed.] 

[In chancei-y. Bill by W. T. Blackwell & 
Co. against W. E. Dibrell & Co. to enjoin 
the infringement of a trademark. Decree 
for perpetual injunction and for an account- 
ing.] 

Some time before the year 18G0 the North 
Carolina Eailroad was laid off over the 
farm of Dr. Bartlett, Durham, in Orange 
county, North Cai-olina. A station was es- 
tablished there, and caUed Dm'ham Station. 
This spot shortly became the seat of a 
.small tobacco factory, a blacksmith shop, a 
tavern, and the residence of two of three 
families. It remained an insignificant place 
until after the civil war, in 1865. It then 
began to grow up mider the effects of a very 
prosperous tobacco business, which had risen 
there. In 1866 it was incoi-p orated as a 
town and called Din-ham. Now it is a place 
of several thousand inhabitants, and of a 
very large business. 

The original tobacco factory of 1860 was 
conducted by the firm of Morris & Wright 
This firm principally manufactured plug to- 
bacco, but it utilized its clippings and waste 
tobacco by putting it in bags and disposing 
of it as smoking tobacco. 

Some time before, or in 1861, one of the 
partners of this firm, Wesley A. Wright (who 
is connected with the defence in this suit), 
sold out all his interest to the other partner, 
Morris, and went off into the neighborhood, 
where he manufactured tobacco in a rude 
way for a year, and then joined the Con- 
federate army and disappeared from Dui'ham 
Station. To that place he has not retui'ned, 
either to reside or do business. He seemed 
to have paid a visit there about 1871 or 1872. 
We first hear of him after the war, as a 
tobacco manufacturer, in 1869, in Liberty, 
Virginia. He then went to Stewartsville, 
near Liberty. Hearing that J. R. Green, a 
successor to Morris & Wright, at Durham, 
was using the Dm-ham bull as a ti'ademark, 
he adopted the device of the head and neck 
of a short-horn bull on his tobacco. WhUe 



at Lynchbm-g, in 1871, Wright sold to L. L. 
Armistead a patent which he bad then re- 
cently obtained. No. 111,712, for a compound 
liquid flavoring— which he used in making 
an " "improved smoking tobacco," called 
"Dm-ham Smoking Tobacco," in which ap- 
pellation he used the word Diu'ham as an 
arbitrary term for the smoking tobacco made 
with the said patented flavoring liquid. Rec- 
ord, p. 211. All right to use the word thus de- 
rived by Ai-mistead was sold by Armistead in 
September, 1872, to the firm of W. T. Black- 
well, then consisting of W. T. Blackwell and 
Julian S. Carr, of Durham, N. G. Record, p. 
207, It appeal's from the answer of defend- 
ants, DibreU & Co., that they are and have 
been using, "with the consent and by the 
authority of the said Wesley A. Wright, a 
label substantially the same" as that used 
by the complainants, and filed by them as 
an exhibit, to wit: A label, having the 
words and device, "Established 1860 at Dur- 
ham, N. C, the Original Dm-ham Smoking 
Tobacco, W. A. Wright, originator and pat- 
entee." 

The original factory of Morris & Wright, 
at Dmrham Station, went on under different 
proprietors, and its business has gradually 
developed into that now conducted by W. 
T. Blackwell & Co., the complainants in this 
suit. It is probably the largest manufactory 
of smoking tobacco in the world. 

Those who profess to know, ascribe the 
prosperity which has attended this business 
to the peculiar excellence of the tobacco 
grown in several counties north of Dm-ham, 
which inarket their product at that place. 
They say that it is through the influence 
of the climate or soil, or both, that the to- 
bacco raised in the counties of Alamance, 
Orange, Caswell, Person, and GranviUe, in 
North Carolina, three-fourths of which is 
brought to Durham, has this quality. It i.s 
probable that there is more demand for the 
Dm-ham tobacco as a smoking tobacco than 
for any other grown in the United Stato.-^. 
It is regarded as superior to aU other articles 
for making granulated tobacco on account cf 
its bright color and fine natural fiavor; its 
being chiefly flue, sun, or air cured, and thin 
in the leaf and sweet Nineteen-twentieths 
of the tobacco manufactm-ed at and sent 
from Durham are grown in the counties 
named. Durham is the principal market for 
the tobacco of these counties. 

A circumstance which is claimed to have 
given this tobacco the most sudden and widt>- 
spread celebrity was the following: Just at 
the close of the war the factory at Durham, 
which has been mentioned, had come down 
by assignment and succession to, and was 
then conducted by, one J. R. Green. At the 
time that Sherman's and Johnston's armies 
were in Oi-ange county, Green happened to 
have a large quantity of loose leaf tobacco 
lying in bulk on the floor of his factory. 
Of course this was a prey which soldiei-s of 
either ai-my as they passed along eagerly 
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seized upon, and the evidence is that Ihe 
whole of this loose tobacco "was thus cariiod 
away, and as the armies were soon disband- 
ed much of it is conjectured to have been 
carried to distant parts of the Union. At all 
events the excellent quality of this smoking 
tobacco speedily obtained widespread adver- 
tisement and celebrity, and ever since then 
orders have come to Durham from jvery 
quarter of the United States. 

J". R. Green found his business growing 
MP rapidly under his hands. He at once 
adopted as his brand or label, and put it up- 
on his bags, the words, "Durham Smoking 
Tobacco." He connected with these words 
the side figure of a short-hom bull, as a 
symbol of the word Durham; and he had a 
full-size painting of such a buU placed broad- 
side upon his factory, in conspicuous view 
of the raih-oad, as an advertisement of his 
business to aU travelers. Green having died, 
his business passed by succession and as- 
signment to BlackweU and others, and is 
now conducted by "W. T. Blackwdl & Co., 
the complainants in this cause. The name 
Durham placed in Green's brand was, of 
course, suggested by the place where the 
species of tobacco in which he dealt was 
principally marketed, and was intended as 
descriptive of that tobacco. It indicated to- 
bacco grown in what Wheeler calls the "GoLl- 
en Belt of North CaroUna." The ti-ademai-k 
of a Durham buU was naturally assumed as 
a symbol of the word Durham, which had 
come to characterize the particular growth 
and quality of tobacco which is marketed 
and manufactured at Durham. 

Those who claim under Wxnght disclaim 
that the word Durham, as used by him and 
them, has any reference to the place, Dur- 
ham's Station, or Dm-ham, in North Carolina, 
or to the tobacco- marketed there by planters. 
They claim that "Wright, when he manufac- 
tured tobacco near Durham's, a place then of 
utter insignificance, used the word Dm-ham 
as an arbitraiy terra; that his tobacco was 
flavored with certain liquids invented and 
artificially concocted by him; that it was 
this flavoring, and not the soil or climate of 
the region trading to Durham, that gave his 
tobacco its excellence, and that the name 
Durham and the device of a Durham bull 
were suggested to him about the year 1860 
by seeing the brand of Dm-ham mustard on 
a tin box. Wright's testimony on this head 
is as follows: Was in business at Liberty, 
Va,, in 1869; that was the first time the bull's 
head was used; first view was to adopt the 
entire bull in connection with the word Dur- 
ham; the reason of not doing so was that 
his two sons in. Kentucky wrote him that J. 
R. Green, of Dm-ham, N, C, had adopted the 
buH on his bi-and, and he did not wish to in- 
terfere with anything that was ahead of 
him; first conceived the idea of using the 
word Durham and the bull in connection 
with it in 1860; and the reason, why he did 
not carry it out until 1869 was his inability 
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to do so for want of funds; the idea was first 
suggested by picking up a card (can?) of Dur- 
ham mustard with the vignette of a bull on it. 
Wright claims that Morris & Wright used 
the word Dm-ham on their labels in 1860, 
and that he himself used the word in his la- 
bel when living near Durham in 1861; but 
the evidence on this point is not at all con- 
clusive. 

On the other hand, the complainants deny 
that the word Durham was used at all be- 
fore 1865 or 1860, either on the labels of 
Morris & Wright or of any of the successive 
firms which followed the original firm of 
Morris & Wright in the business at Dur- 
ham's. If it was used, however, they claim 
the right to the exclusive use of it as succes- 
sors and assignees of jMorris. who bought out 
Wright's interest in the business of Morris & 
Wright They insist, moreover, that Durham 
as descriptive of tobacco, is a geogi-aphical 
term, which first gained its significance just 
after the war, in 1865-66; that it derived 
its significance solely from the use of it by 
J. R. Green; and that, as Green's successors, 
they are entitled to tiie exclusive use of it. 
They patented a ti-ademark in 1870 (No. 
122), their patent describing theur trademark 
as "painted on glazed paper, upon which is 
represented a side view of a Dm-ham bull 
and the words 'Genuine Smoking Tobacco.' " 
In 1871 a suit was brought in the superior 
court of North Carolina by W. T. BlackweU 
against W. A. AVright (BlackweU v. Wriglit, 
73 N. 0. 310), in which the complainant, 
claiming a right to the exclusive use of the 
word Dm-ham as a descriptive terra for his 
smoking tobacco, on the same label with his 
symbolic trademark of the side view of a 
short-horn bull, sought to enjoin the defend- 
ant Wright from using the word Dm-ham as 
a description of his smoking tobacco upon a 
label similar in color, material, and general 
appearance, having on it the head and neck 
of a short-horn bull. The suit was a trade- 
mark smt, and the complaint contained no 
charge .of fraud in deceiving the piiblic, and 
no prayer for an injunction to prevent the 
xise of a label deceptively assimilated to that 
of the complainant. The suit, after going to 
the supreme cornet of Nortli Carolina, was 
dismissed on demurrer to the complaint, the 
demm-rer being based on the ground that the 
complainant did not, by formal allegations 
of assignments, trace his title to the exclu- 
sive use of the trademark in question from 
X R. Green. 

In the same year a suit was brought in the 
United States drcuit com-t for the western 
district of Vh'ginia, at Lynchbm-g, by W. T. 
BlackweU and J. S. Cai-r, partners, ti-ading 
under the firm name of W. T. BlackweU, 
against L. L. Armistead. See BlackweU v. 
Armistead [Case No. 1,474], In that suit the 
complainants claimed the exclusive right to 
use the trademark ah-eady described, includ- 
ing the word Dm-ham and the side view of a 
short-horn bull; charged an infringement of 
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it by Ai-mistead, as assignee of William A. 
■Wright, in the use of the label of Wright, 
also already described; and prayed an injunc- 
tion against all further use of the last-named 
label. In this suit the complainants prevail- 
ed, and a pei-petual injunction was gi-ant- 
ed; and the matters in controversy -were 
afterwards compromised. 

Upon this condition of facts, the complain- 
iints, W. T. Blackwell & Co., a firm now con- 
sisting of W. T. Blackwell, James R. Day, 
and Julian S. Carr, of Durham, X. 0., have 
brought tlieir bill into this com*t against W, 
E. Dibrell and W. W. Phillips, partners, do- 
ing business in Richmond, Va., under the 
firm name of W. E. Dibrell & Co. The com- 
plainants claim an exclusive right to use the 
trademark described in their patent (No. 
122); they charge that the defendants aro 
using the device and trademark which has 
been desci-ibed as an imitation of their own 
and in Infringement of their exclusive right ; 
They allege that the defendants nowhere put 
their own name upon their labels, and that 
they disclose by such concealment an inten- 
tion to defraud the complainants and the 
public generally; and they charge also that 
by the use of said label and trademark the 
defendants are practicing a fraud and de- 
c( 'lotion by which the public are deluded, and 
induced to buy the said smoking tobacco as 
and for smoking tobacco made in Durham 
by the complainants. They charge also that 
the decree in the suit of Blackwell v. Armi- 
stoad estops Wright and all others claiming 
under him from using the Wright label. The 
bill prays for an account and for a perpetual 
injxmction. 

The answer of defendants denies the right 
of complainants to the exclusive use of the 
word D\uham in their label; denies that the 
Wright label is a fraudulent simulation of 
Blackwell's; founds tlieir owti title to use 
it upon the title of Wright, orighiathig in 
18G0, and claimed to be still subsisting; and 
■denies any intention to defraud the complain- 
ants or deceive the public. The answer also 
claims that Blackwell and W. T. Blackweil 
•& Co. are estopped from claiming the exclu- 
sive use of the word Dm-ham in their label 
Tjy the decree of the supreme court of North 
Carolina in the case of Blackwell v. Wrighi. 

Mr. Solicitor-General Sam\iel F. Phillips 
and W. A. llam*y, of Washington; Mi-. Legh 
R. Pace, of Richmond; Mr. John W. Dan- 
iel, of Lynchbm-g; and Messrs. Merriman, 
Fuller & Ashe, of North Carolina, appeared 
for the complainants. 

Mr. W. D. Browne, of Washington; Mr. 
■George Harding, of Philadelphia; andMegsrs. 
Williams and Digges, of Lynchbui-g, and 
John O. Steger, of Richmond, appeared for 
the defendants. 

HUGHES, Disti-ict Judge. It is useless 
to review all the points relied upon by coim- 
sel on each side in their able arguments in 



the cause. I shall consider only those ques- 
tions upon which, in my judgment, the case 
really turns. 

I shall first deal with the objection of es- 
toppel, or res judicata, lu-ged by each party 
against the other. 

In order for one suit to constitute an es- 
toppel upon any party to another siut, four 
conditions must coexist, viz.: 1st. There 
must be an identity of the cause of action. 
2d. There must be an identity of parties to 
the suit. 3d. There must be an identity in 
the character or quality of the respective 
parties; and 4th. There must be an identity 
of the thing in question. See Smith v. Turn- 
er [Case No. 13,119]. 

These conditions of identity do not exist 
between the present case and either of the 
cases of Blackwell v. Wright or Blackwell 
V. Armistead. Those cases, therefore, do 
not operate as estoppels. Nor do they at all 
affect the one now under consideration, ex- 
cept so far as they are precedents of au- 
thority upon the principles which wore de- 
cided by them. In Blackwell v. Wright the 
decision was upon demurrer to the com- 
plaint; and, in technical effect, it was only 
that Blackwell had not ti-aced his title to 
his trademark by proper allegations from 
Green; while, on the merits, the decision 
went only so far as to determine tliat the 
allegations of the complaint did not make a 
case of exclusive right to the trademark for 
the plaintiff. The complaint there did not 
charge that Wright's use of the trademark 
was a fraud upon the public, or pray for an 
injunction on that ground. None of these 
allegations can be made of the complain- 
ants* bill in this case. 

In Blackwell v. Ai-mistead it is true that 
the decision was upon the principal ques- 
tions raised in the present case; but owing 
to the character of the pleadings it was based 
upon grounds narrower and more technical 
tlian those upon which I propose to found 
the present decision. That suit was a ti-ade- 
mark case. This is more, and involves the 
question of the fraudulent use of a trade- 
mark, to the injury of the public at large, as 
well as of the complainants. Therefore, nei- 
ther of the two cases %vhich have been m*ged 
in estoppel governs even as pnicedents the 
present one, which I shall now proceed to 
consider. 

Two questions arise as to the pleadings 
and evidence: 

1st. The first is, whether the defendants 
have any right at all to use a label in which 
the word Durham is used as descriptive of 
smoking tobacco, and in which the figm-e of 
a short-horn bull is used as a symbol of the 
word Dm-ham; their right to the exclusive 
use of it not being claimed. 

2d. The second question is, whether the 
complainants have a right to the exclusive 
use of such a label. 

In considering the first question, I shall, 
for the sake of brevity, speak of the defend- 
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nnts* i-iglit to use tlie label descriljed as 
"Wriglit's, inasmucli as their title to use such 
a label could come, under the evidence in 
tliis cause, only from Wright. 

Has, then, Wright, or his assignees, now, 
■or have they at any time since 1865, had 
any right at all to use a label having in it 
the word Durham as descriptive of smoking 
tobacco, and having also in it the figm'e of a 
short-horn bull, or any part of that animal, 
:as a symbol of the word Durham? Of 
-com-se their title to use the word and the 
symbol sta:ads on the same basis; if it falls 
as to the word it falls also as to the symbol 
•of the word. 

There can be no doubt of Green's original 
Tight to the exclusive use of the full figure 
-of a short-horn bull as a trademark. That 
is virtually conceded by Wright himself in 
liis testimony. 

As to the word Durham as descriptive of 
■smoking tobacco, the right to use it is in this 
•cause claimed by defendants, who do busi- 
ness in Richmond, Va., and who advertise 
4ind sell, as Dm-ham smolcing tobacco, tobacco 
which they put up in Richmond, and which 
they obtain from any som'ce available to 
them other than Durham. 

Such a practice necessarily deceives every 
pm-chaser who, in pm'chasing this Durham 
smoking tobacco, believes that he is pur- 
chasing the fine tobacco put up in tlie place 
-of that name in North Carohna. Dibrell & 
-Co. claim solely from Wright What then, 
Is Wright's title under which this deception 
Kiomes about? 

He claims that he did not, in 18G1, sell his 
right in the label used by Morris & Wright, 
to his partner Morris, when he sold all his 
interest in the busmess. He claims that he 
■deiived the word Dm-ham and the device of 
ji short-horn bull from a Dm-ham mustard 
box. He pretends that neitlier the word nor 
the device, as invented and used by him, 
was descriptive or geographical in pm-port, 
"but that they were arbitrary symbols, and 
that having been so at the beginning he and 
"his assignees have still a right to use them. 

The objection to this pretension lies not 
merely in the improbability of the origin of 
the use of the word Dm*ham and its symbol 
which Wright recounts, or in the unsatisfac- 
tory character of the evidence on which his 
•original right to use the word and its symbol 
is based, or in the presumption that when 
lie sold in 1861 he sold all his interest to 
Morris; but it lies also in these two facts, 
Tiz.: 1st. That whatever title Wright had 
to the use of the word Durham after leaving 
Morris, in or about the year 1861, was lost 
"by non-use, his disuse continuing through a 
period of eight or nine years after he left the 
Ticinity of Durham's; and, 2d, That during 
this long period of disuse the brand of Dm*- 
liam smoking tobacco acquired a definite and 
peculiar meaning with dealers and con- 
sumers; the word Durham ceasing to be 
•<even if it ever was) a mere arbitrary term, 
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and having obtained a geographical significa- 
tion as to the place— Dm'ham, and a commer- 
cial signification as to the article of tobacco 
manuiactm*ed at Dmrham. During the inter- 
val of disuse, the phrase Dm-ham tobacco had 
come to iadicate that portion of the product 
of a particular region of country which was 
marketed at the place called Dm-ham's or 
Durham. The phrase "Dm-ham Smoking To- 
bacco" had come to indicate in all markets, 
and among all. dealers and consumers, the 
smoking tobacco marketed and manufactured 
at this place of Durham, in North Caroltaa. 

It was not until after this signification had 
attached to the plirase that Wright adopted 
(or, as he pretends, retm-ned to) the use of 
the word Durham, which he had abandoned. 
If, as he claims, the word Dm-ham had in 
fact been used by him at first as an arbitrary 
trademark, and if, in addition, he had con- 
tinued the use of it without interruption 
down to 1866 and on to the present time, 
that use by him would itself have prevented 
the other and local signification from attach- 
ing to the brand and word; for in that case, 
Durham smoking tobacco would have de- 
scribed two tobaccos: fii-st, those marked 
and manufactured at Dm-ham, and, second, 
those sprinkled with Wright's "Dm-ham" 
juice. 

But he did abandon its use; he stood by 
for some eight years and allowed a peculiar 
commercial and local signification to attach 
to the word Durham as descriptive of smok- 
ing tobacco, and not until after that local 
and commercial signification had come to 
identify the tobacco labelled with the word 
all over the coimtry as coming from a par- 
ticular region and as having a particular 
quality, and not until after this brand had 
come to be worth thousands of doUai's to 
the manufactm-ers of this particular tobacco 
at this particular place, did he begin or re- 
sume the use of the device, which he claims 
to have derived from the mustai-d can. To 
put that word now on tobaccos gi-own else- 
where than at Dm-ham, even though sprinkled 
with his "Dm-ham" decoction, is, in the light 
of the evidence in this case, to pass them ofiE 
as tobaccos coming from Dm-ham, and is to 
deceive and defi-aud all who deal in and 
purchase the commodily as smelting tobacco 
from Dm-ham. It has so come to pass from 
Wright's non-use for eight years, that to 
manufacture and sell other tobaccos at all 
and brand them with the word Dm-ham is to 
deceive the public, no matter what liquid 
may be used on them. Under existing cir- 
cumstances, to manufacture even Dm*ham to- 
baccos elsewhere than at Dm-ham, and to 
sprinlde them with a foreign liquid, is to 
deceive the public generally, and those who 
put up the genuine article at that place par- 
ticularly. The manufactm-e of these tobac- 
cos at that place i^ the best guai-antee which 
the public and the trade can have that the 
commercial article labelled Durham Smok- 
ing Tobacco, and sold in all markets, is 
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genuine, and prepared under the fewest temp- 
tations to adulteration. 

That the right to use a trademark may be 
lost by abandonment or disuse is too cleai* 
to need argument or the support of author- 
it3\ The law of the subject is stated in the 
chapter on Abandonment, sections 674 to 
G91, of Browne on Trade-Marks. 

It cannot be pretended that in Green's first 
use of his label, in 1865 or 1866, he had any 
intention of talcing up an old label at second 
hand, or had any knowledge or belief that 
Wright, or any one else, could claim the 
label which he then devised as entirely novel 
and pecidiar. The field was open to his en- 
terprise and invention, for establishing his 
business and inventing" his label and trade- 
mark just as he did. 

Green's adoption in 1865 or '6G of the word 
Durham, as descriptive of the best tobacco 
of North Carolina put up by him, and of the 
bull as a symbol of the word, was natm-ally 
suggested by the facts of his business. If 
Wright had ever had such a label, which I 
do not feel that the evidence warrants us 
to believe, it was in 1865-06 unlmown in 
Durham; had been abandoned even then for 
some four years; had- never signified any- 
thing but tobacco sprinkled with Wright's 
decoction; and had never borne the valuable 
and creditable commercial signification which 
the climate and soil and good husbandry of 
North Carolina and the enterprise of a Dur- 
ham manufaetm'er were about to give it. 

By the several facts, of Wright's non-user 
of the label for eight years; of its never hav- 
ing, even as claimed by him, had any but an 
arbiti'ai-y significance as tobacco sprinkled 
with a species of artificial treacle; and of its 
having dm-ing a long period of disuse ac- 
quired a new, wholly different, and weU and 
widely known geogi'aphical and commercial 
signification, Wright lost his right of using 
the label altogether. His use of it now op- 
erates necessarily to mislead and deceive the 
public as to the source of production and 
quahty of the article bearing the label, there- 
by defrauding them; and the court will 
therefore make a decree of perpetual injunc- 
tion against the fm'ther use of it. 

As to the second question, whether Black- 
well & Co. have an exclusive right to the 
use of the label described in the pleading, I 
tliink on the evidence submitted that they 
have. We have no hesitation in so deciding 
as against the defendant in this cause, and 
will incorporate in the decree of the court 
an order for an accoimt of profits against the 
defendant as prayed for in the bill. 

The label and ti-ademark of complainants 
was established in 1865 by J. R. Green. His 
business and that of his successors built up 
the insignificant and obseui-e place, Dur- 
ham's Station, into the flourishing town "Dur- 
ham." The town grew up during the first 
four or five years of the use of the label, and 
owfed its growth in chief part to the business 



indicated by the labeL In that respecL the^ 
case is similar to that of the trademark 
Cocoaine. Burnett v. Phalon, 3 Keyes [*42 
N. Y.] 59i In respect to the commercial 
article bearing the geogi'aphical name, it 
is similar to that of the .AJcron cement. New- 
man V. Alvord, 51 N. Y. 189. The right of 
the. complainants in this case has the double 
sti'ength of that of the proprietors of the 
trademark Cocoaine, and of tliat of the 
Akron cement The use of the principal 
characteristics of their trademark by manu- 
factm'ers not conducting their business at 
Durham is a deception put upon the public, 
and may be enjoined on that ground alone, 
irrespectively of the trademark right. The ust^ 
of the trademark invented by Green under 
which he and his successors btult up his 
ti-ade, and bifilt up the town of Dm-ham, like 
the use of the word Altron to the proprietors 
of the commercial article bearing that name, 
belongs exclusively to the successors of 
Green, and the coiu't should secure its ex- 
clusive use to them. 

I had some doubt whether in a litigation 
between Blackwell & Co., on tlie one hand, 
and defendants not doing business in the 
town of Dux-ham on, the other, it was com- 
petent for the coui-t to decree that Black- 
weU & Co. have the exclusive right to the- 
use of the word and symbol characterizing 
their ti-ademark; but it is certainly com- 
petent for us to render a decree responsive 
to the issues made up by the allegations and' 
denials of the bill and answer, one of which 
is this right of exclusive use claimed by 
Blackwell «& Co. As between the complain- 
ants and defendants in this suit, therefore, 
we may so deci'ee, even though other persons 
than the defendants to this record be not 
bound by the decree. 

BOND, Circuit Judge, concurred in the de- 
cree, but is not responsible for every posi- 
tion taken in the opinion. 

NOTE [from original report]. This trade- 
mark had been the subject of a previous suit 
in the circuit court of the western disti-ict of 
Virginia The "*' * * decision of Judge 
Rives on similar questions to those decided, as 
just reported by the circuit court of eastern 
district of Virginia, [will be found in Blackwell 
v. Armistead, Case No. 1,474.] 
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Case No. 1,476. 

BliAGG et al. t. The B. M. BICKNELD. 

[1 Bond, 270;^ 3 Wkly. Law Gaz. 393.] 

District Court, S. D. Ohio. June Term, 1859. 

Salvage — Dasgbrous Positjon — Evidence — 
Writtex Instuu.ment of Abasdosmext— Risk 
— foiifeituke of ixscranoe. 

1. In a suit for salvage against a boat and 
cargo, a written instrument of abandonment 
signed by the officers of the boat, is admissible 
in evidence to prove the perilous situation of 
the vessel. 

2. If a forfeiture of insurance results from a 
deviation in navigation made for the purpose 
of rendering a salvage service, it might be legiti- 
mately considered in fixing the amount of allow- 
ance to the salvors, but where no such conse- 
quence has followed, the mere possibility that 
it might have happened is a contingency too 
remote and speculative to enter into the com- 
putation. 

[3. The rescue of a steamer grounded in the 
Ohio river, and in imminent peril of loss, is 
salvage service, whether the salvors risk their 
lives or not.] 

[See Spenser v. The Charles Avery, Case No. 
13,232.] 

pen admiralty. Libel for salvage by Jef- 
ferson Blagg and others against the steam- 
boat B. M. Bicknell and cargo. Decree for 
Ubellants.] 

Lincoln, Smith & Warnock, for Ubellants. 

Fox & Fox, for respondents. 

OPINION OF THE COURT. This is a 
libel for salvage, prosecuted by the owners 
and navigators of the steamboat Ohio No. 
2, against the steamboat E. M. Bicknell and 
its cargo. The facts on which the libeUants 
base their claim for salvage are, briefly, that 
the Biclmell, then being employed in nav- 
igating the Ohio river between the city of 
Cincinnati and the town of Parkersbm-g, the 
latter place being in the state of Virginia, on 
February 21, 1858, -was proceeding up the 
river, laden with a cargo consisting of one 
hundred and thu-ty hogsheads of tobacco, 
three hundred sacks of wheat, two hundred 
and fifty barrels of flour, and some other 
articles of small value; and in attempting to 
pass up the channel, between Buflington's 
island and the Ohio shore, grounded on a 
sand-bar, near the foot of the island; and 
•while aground, the boat was turned by the 
force of the current, whicb was strong, near- 
ly square across the channel, its bow being 
towards the Ohio shore. The weather was 
excessively cold, and the channel was cov- 
ered with thick, heavy, floating ice, whicb 
was rapidly increasing, and which, wbile 
the Biclcnell lay In the position before de- 
scribed, struck with great force against its 
upper side, and had gorged about the mid- 
dle of tlae boat, and was thrown up nearly 
as high as the guard. The officers and crew 
of the Bicknell had labored incessantly for 
about twenty-four hours to relieve the boat 
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from its exposed situation, but wholly with- 
out success. In the evening of the next 
day, after the Bicknell bad gi-ounded, the 
Ohio No. 2, then running as a freight and 
passenger boat between Cincinnati and Ma- 
rietta, in its downward trip, succeeded in 
passing down the channel between the stern 
of the Bicknell and the shore of the island, 
and at the request of the master of the 
latter boat, stopped and made fast his boat 
at the lower end of the island. The master 
of the Bicknell went on board tlie Ohio soon 
after, and requested the assistance of the 
latter boat in relieving his boat fi'om its 
perilous situation. Capt Blagg, the master 
of the Ohio, after consmtation "with the o£- 
flca-s of his boat, refused to aid the Bick- 
nell unless the boat and cargo were first 
formally abandoned to the officers and crew 
of the Ohio. This arrangement was assent- 
ed to, and a written instrument of abandon- 
ment was signed by the master of the Bick- 
nell, in which the other officers concurred 
in a sepai-ate writing. In pm-suance of this- 
arrangement, about eight or. nine o'cloclc in 
the morning of the 22d of Februai-y, the 
Ohio was navigated with some difficulty ui>- 
the channel to the Bicknell, and was made 
fast by lines to the stern of that boat and 
the shore of the island. In this situation, 
the officers and crew of the Ohio proceeded 
to lighten the Bicknell by the transfer or 
so much of its cargo as the Ohio could safely 
take, which the latter boat conveyed safely 
to, and landed on the shore at Ravens- 
wood, some three or fom* miles below. The 
Ohio then returned to the Bicknell, and after 
taking a part of the remaining cargo suc- 
ceeded in pulling the boat from the bar on 
which it was aground, towed it safely to- 
Rayenswood, and replaced on it the part of 
the cai-go which had been removed. The- 
Ohio, with its officers and crew, was occu- 
pied in this service from eight or niae o'clock 
in the morning until ten or eleven in the- 
evening, being in all about fom'teen hours. 

Without reference to the written abandon- 
ment, before noticed, and the protest signed 
by the officers of the Bicknell, the evidence- 
leaves no room for a doubt that that boat 
and its cargo were in imminent perU when 
relieved by the libeUants. It was so hard 
aground that there was no possibility of get- 
ting it afloat without taking out a large por- 
tion of Its cargo. From its position, and the 
force with which the ice was sti-iking it, the- 
destruction of the boat and the loss of the 
cargo seemed inevitable. But any possible- 
doubt as to the peril of the boat and cargo- 
is removed by the terms of the written in- 
strument of abandonment, which is in evi- 
dence before the court This paper, after 
describing the situation of the Bicknell, sub- 
stantially, as already stated, and reciting 
that every efCort had been made to relieve 
the boat, without success, sets forth, "that 
unless said boat is speedily relieved from her- 
present perilous situation, that the ice wilL 
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sink her, and thereby desti'oy both boat and 
■cargo, and seeing no means of relief, I, for 
myself as captain and part owner of said 
steamboat, and as the agent of the other 
-o^Tners, underwriters, and whoever it may 
concern, hereby abandon to J.J. Blagg, and 
others, the said steamboat, E. M. Bicknell, 
and her cargo." At the same time the ot- 
ficers of the Bicknell signed a protest, which 
states, in nearly the same language contained 
in the abandonment, the exti-eme danger of 
the boat, as their reason for, and vindica- 
tion of, the com'se they had adopted. 

The service rendex'ed by the libellants was 
Si salvage service, beyond all question; and 
the only inquiry in the case is, Avhat amount 
of compensation shall be awarded to the 
salvors. On this subject there is not, and 
cannot be, any fixed or invariable rule. 
Every case must necessarily depend on its 
peculiar circumstances. It has been recog- 
nised as a rule founded in sound policy, 
that salvage services should be so liberally 
rewarded as to afford encouragement to 
engage promptly, and even at great personal 
sacrifice and hazard, in saving property and 
life endangered by the perils of navigation. 
Com-ts of admiralty have, however, held 
it to be an indispensable element of a sal- 
vage service, that the danger to the property 
rescued, should have been actual and not 
speciilative merely. This fact being satis- 
factorily established, there are other con- 
siderations which will affect and conti'ol the 
jimount of the allowance. The value of 
the property saved, the promptness and en- 
ergy with which the salvors have interposed, 
the hazard of life and property which they 
have encountered in the service, and the 
duration and arduousness of their labors, 
are proi^er elements in fixing the amount of 
remuneration. 

In this case, the value of the Bicknell 
may be set down at $10,000, and the cargo 
-at about $9,500. The libellants claim an 
allowance of twenty-five per cent, on these 
amounts, making $4,875. I am unable to 
perceive, from any view I can take of the 
facts of this case, any just ground for this 
large compensation. There is certainly noth- 
ing in those facts jiistifying the conclusion 
that these services place the salvors in the 
highest position of merit Their interposi- 
tion did not result from any generous im- 
pulse or desire to do a good act to a fellow 
■creatm-e in distress, but from a cool calcu- 
lation of the profit to inure to them as sal- 
Tors. Thej^ refused their aid unless the 
periled boat and cargo were first abandoned 
to them, so as to place their claim for sal- 
vage on an indisputable footing. It is ti"ue, 
the abandonment was the voluntary act of 
the ofiicers of the Bicknell, and by their own 
admissions, was the best that could be done 
under the circumstances. And while it 
is no answer to the claim that this was a 
salvage service, it may weU be regarded as 
•detracting from its merits as such, and is 



entitled to consideration in determining the 
amount of remuneration. 

The case also lacks another element, which, 
when found in a salvage service, will always 
enhance the amount of the allowance. It is 
not claimed by the libellants— nor does the 
evidence warrant the conclusion— that the 
salvors in their interposition incurred any 
hazai'd of life, or other personal injm-y, 
except what ordinarily pertains to such serv- 
ice on the western waters. Nor was the 
labor performed peculiarly exhaustive or 
arduous. It consisted in the transfer of a 
part of the Bicknell cargo to the Ohio, pla- 
cing it on the bank of the river at Ravens- 
wood, and returning it again to the Bidc- 
nell. "While this labor required 'a good 
measure of muscular effort, it certainly in- 
volved no extraordinai-y hardship or suffer- 
ing. It was performed mostly by daylight, 
and the time occupied did not exceed four- 
teen hour's. 

But, as before stated, the service rendered 
by the libellants was a salvage service, and 
was important and valuable to the owners 
of the Bicknell and its cargo. Both the boat 
and cargo were in imminent danger. The 
evidence well justifies the conclusion, that 
but for the interposition of the libellants 
thej'- would have been wholly destroyed or 
rendered nearly valueless. It is also clear 
of doubt that in the performance of this 
service the Ohio and its cargo were to some 
extent put in peril. The exact degi-ee of 
this peril cannot be readily determined from 
the evidence. But the position of the Ohio 
while taking on board a part of the Bick- 
nell's cargo, and the force with which the ice 
was brought against it by the rapid cun-ent, 
leaves no room to question the fact that there 
was a hazard much greater in degree than 
that to which the Ohio would otherwise have 
been exposed. It is also in proof, that by 
reason of the intervention of the libellants, 
the Ohio was thrown out of place in the line 
of packets of which it was one, and thus sub- 
jected to expense and loss of time. 

The considerations to which I have referred 
are entitled to weight in deciding upon the 
amount of compensation to be awarded. 
And I am not disposed to measm-e the sum 
to be allowed with great strictness. Al- 
though there is some evidence to show that 
one thousand dollars would amply remuner- 
ate the libellants for their services, the facts 
justi^ a more liberal allowance. I think 
that fifteen per cent, on $19,500, the estimat- 
ed value of the boat and cargo, will be a fair 
compensation to the libellants. I am the 
more inclined to adopt this rate from the fact 
that the owners of the cargo have paid the 
libellants, and they have accepted this per- 
centage on the cargo. This, it is true, was 
in the natm"e of a compromise, and not con- 
clusive on either party as fixing the rate of 
compensation. But it is an admission by the 
owners of the cargo that they deemed the 
libellants entitled to the percentage paid for 
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tlie service rendered. Fi£teea per cent, on 
the valuation of the tioat and cargo amounts 
to §2,925. This sum is, however, subject to 
a deduction of $1,421, the amount paid and 
accepted as above stated, which leaves about 
$1,500 to be paid by the owners of the boat. 
For this sum a decree will be entered. 

In thus fixing the rate of compensation to 
these salvors, I have not overlooked the rea- 
son urged as a ground for a largely increased 
allowance, najiiely, that the sei-vice rendered 
involved the hazard of a forfeiture of the 
insurance effected on the steamboat Ohio, 
and its cargo. It is insisted that this was 
such a deviation, from the ordinary course of 
navigation, as that the insurers were thereby 
released from all liability on their policies. 
And the principle seems well settled by the 
cases referred to, in regard at least to the 
navigation of the ocean, that a deviation for 
the mere purpose of saving property where 
human life is not. involved, will forfeit the 
policy of insurance- To what extent this 
doctrine is applicable to insurances of boats 
on western rivers, it is not necessary in this 
case to inqviire or decide. Hei*e was no 
actual loss or injury to the libellants, from 
their intervention in behalf of the respond- 
ents, except the loss of time, and the expense 
incident to the detention of the Ohio. And 
I can see no principle on which the possible 
forfeiture of the iasm*ance can form a dis- 
tinct element in determining the value of 
the salvage service. If a forfeiture had 
resulted from the deviation, it might be 
legitimately considered in fixing the amount 
of allowance to the salvors; but where no 
such consequence has followed, the mere pos- 
sibility that it might have happened, is a 
contingency too remote and speculative to 
enter into the computation. 



Case -No. 1,477. 

BLAGG V. PHOENIX INS. CO. 

[3 Wash. 0. C. 5.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
ISll. 

Evidence— Negotiabi-e Instruments — Bill op 
Lading and Invoice — Otheu Wkitings to 
CoNTKADiCT — Making Insdkance. 

1. A testamentary declaration of the captain 
of the vessel, not under seal, taken at Chagres, 
on the Spanish Main, by the governor pro 
temnore, who is also a judge authorized to take 
sucli declarations, there being no notary, and 
proved to he an original paper, in the usual 
form, there being no seal at Chagres, was ad- 
mitted in evidence. 

2. It is no objection to the testamentary dec- 
laration being given in evidence, that it con- 
tradicts other written [negotiable] papers signed 
by the captain. 

3. The rule in Walton v. Shelley [1 Term R. 
296, forbidding a vritness to impeach negotiable 



^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
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paper to which he has given credit] is not au- 
thority in the United States, the case having 
been decided since the Revolution; and that 
rule has, since the decision, been much shaken, 
and it has been held to extend only to negoti- 
able papers [which have bpen negotiated]. 

4. The bill of lading, and the invoice, arc the 
ordinary evidence of propei'ty; but they may 
be contradicted, both as to their genuineness 
and authenticity, and as to their truth. 

[Cited in Conard v. Atlantic Ins. Co., 1 Pet.- 
(2C U. S.) 403.] 

[At law. Action by Blagg against the 
Phoenix Insm-ance Company upon a policy 
of Insm'ance for the cargo of the schooner 
Splash. Verdict for plaintiff.] 

Motion by defendants to continue. It ap- 
peared that a similar motion had been before 
four times made, with success. The affidavit 
stated no precise evidence expected in con- 
sequence of their commission to the Spanish 
Main, but, generally, that they expected to 
obtain material evidence under it: this had 
been before sworn to. 

BY THE COURT. This appears to be a 
fishing commission, as it has been called else- 
where; and there is no other i-easonable way 
to accoimt for the commission not having 
been executed, but by supposing that the ex- 
pected evidence could not be discovei-ed; 
were we to continue a fifth time, it woxild 
amount almost to a denial of justice. The 
cause must come on. 

The policy was on all kinds of lawful 
goods, laden or to be laden on board the 
schooner Splash, at and from her port of 
departm'e on the Spanish Main, to New-York; 
premium five per cent.; 10,000 dollars sub- 
scribed; policy open, containing waixanlies, 
the truth of which is not questioned. At or 
about the time that this insurance was made, 
the Splash lay at Chagres. 

The questions were, whether the plaintiff 
bad any, and what, interest on board, and 
whether she sailed on the voyage insm-ed? 
The policy was dated the 1st of September, 
180G; and the vessel has never been heard of 
since October, 1806. 

To prove these points, on the part of the 
plaintiff, an invoice and bill of lading, with 
the signature of John Ferguson, the captain, 
dated the 20th of October, 1806, were pro- 
duced, stating the retm*n cargo taken on 
board to amount to 290 serooms of cocoa, -at 
4,500 dollars, and 10,000 dollars in specie; 
also, the depositions of two witnesses, to 
prove the handwriting of Ferguson to these 
papers; also, the testimony of one of those 
witnesses, who states that he was at Porto 
Bello whilst Ferguson was at Chagi-es, witli 
whom he corresponded, and that he after- 
wards sailed from Porto Bello, looked in at 
Chagres, and that the Splash was not then 
there; that he believed from this that she had 
sailed; and that Ferguson died in ISOC. 

On the part of the defendants, evidence 
was offered to prove that the bill of lading 
and invoice are not in the handwriting of 
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Fer^son, but in that of the plalntife; to ^-epel 
which latter evidence, witnesses were ex- 
amined to prove that these papers wa-e not 
in the handwriting of the plaintiff. 

To discredit the invoice and hill of lading, 
even though they should be considered as 
genuine papers, the will of Captain Ferguson, 
or rather his testamentary declaration, talcen 
at Chagres, dated the day after the date of 
those papers, by the governor prO' tempore, 
who is also a judge authorized to take such 
declarations where there is no notary. This 
paper expressed that there was none. It was 
fully proved by two witnesses, one a lawyer 
who had for many years been in practice In 
Peru, and acted as seeretaiy to two or three 
governments, that the paper produced is an 
original paper; that it proves itself, and would 
be received in evidence in all the tribunals 
in that country; that it is taken in the usual 
form, by an officer authorized by law to take 
it; and is authenticated in the usual way, 
where there is no college of notaries, and 
that there is none at Chagres, or at any place 
within two hundred miles of it; that the 
ofiicer who took this declaration uas no seal, 
and that there is none belonging ta Chagres, 
a ti'ifling village on the coast; that to an 
original paper, no seal is or can be affixed. 

The objections to the reading of this paper 
were—First; that as its tendency is to im- 
peach the bill of lading and invoice, signed 
by the captain, the evidence would be a 
direct violation of the rule which forbids a 
witness or any other person, to impeach a 
negotiable paper, to which he has given 
credit. Second; that the paper is not proper- 
ly authenticated, according to our laws. 

In support of the evidence, were cited, for 
the defendants, 7 Term R. 601, 611; Chitty, 
204; Baling v. Shippen [2 Bin. 154]. 

WASHINGTON, Circuit Justi'ce. "Walton 
v. Shelley [1 Term R. 296], which gave rise 
to the rule contended for, was decided long 
since the Revolution, and is therefore not a 
binding authority in this com-t. In respect 
to otlier than negotiable papei-s, it does not 
prevail even in England. But take the rule 
as acknowledged in England, or as it has 
been on some occasions, though much shaken 
by later decisions, and it can only apply in 
eases of negotiable papers, which have been 
negotiated. For, whilst the dispute is be- 
tween the original parties, it is impossible to 
state a rational ground of difference between 
such a paper and one not negotiable; and 
so far from the person whose name is on 
the paper as a witness, or otherwise being 
incompetent to deny his signattu-e, or other- 
wise discredit the. paper, he seems to be of 
all men the most proper, and most to be 
credited. 

As to the second objection; this testamen- 
tary declaration being taken by an officer of 
the Spanish government, authorized by law 
to take and to authenticate it,— being an 
original paper, authenticated by that officer 



in the legal and usual way practiced in that 
coimtry, to make it evidence in the tribunals 
of that country,- by an officer who keeps no 
seal, and of course could affix none,— is prop- 
er to be given in evidence. This paper con- 
tains the declarations of the plaintiff's agent 
in relation to the business under his manage- 
ment, and may be read against the principal. 

The paper, being read, contained a declar- 
ation that he, Ferguson, had sold his outward 
cargo for 9,000 dollars— that of that, he had 
2,000 dollars in specie on board— that he had 
1,450 dollars outstanding, in the hands of a 
person whom he named— and that the re- 
mainder of the amount he had laid out in 
the purchase of cocoa, which the purchaser 
was to deliver; that the vessel and cargo 
belonged to the plaintiff, but that he, Fori^n- 
son, was one-eighth concerned in both; and 
that the outward and inward duties yet re- 
mained to be paid. 

This paper, it was contended, falsified en- 
tirely the bill of lading and invoice, and 
showed them to be spm-ious; of course there 
was no evidence of interest, nor any proof 
that the vessel had sailed on the voyage in- 
sured. 

WASHINGTON, Circuit Justice, charged 
the jmy. The insufficiency of the proof of 
the commencement of the voyage not having 
been much pressed in the argument, the prin- 
cipal question for the consideration of the 
jury, is the interest of the plaintiff in the 
cargo laden at Chagres, and the amount of 
that interest. This being an open policy, it 
is essential to the plamtiff's recovery, that he 
should satisfy the jury fully upon those 
points. He has produced an invoice and 
bill of lading of the cargo, supported by the 
testimony of two witnesses as to the hand- 
writing of Captain Ferguson. This evidence 
is liable to be couti-adicted by otlier evidence, 
both as to the authenticity and genuineness 
of the papers themselves, and as to their 
truth. They have been attacked upon both 
grounds. To prove them not genuine, the 
handwriting of Captain Ferguson to other 
papers has been proved, and in part admit- 
ted; and you are left to test those now offered 
in evidence, by comparison of hands. This 
is an important part of the cause, and you 
will decide the fact upon the whole of the 
evidence laid before you. 

But though you should be satisfied that 
these papers were signed by the captain, yet 
the verity of their contents is disputed; and 
in support of the objections to them, ihe 
testamentaiy declaration of the captain is re- 
lied upon. This paper is'entirely at variance 
Nvith those offered by the plaintiff. The lat- 
ter are dated on the 20th of September, and 
state the cai-go to have been taken on board, 
and to amoimt in value to upwards of 14,- 
000 dollars. The former is dated the day 
after, and states that only 2,000 dollars were 
then on board, that 1,400 dollars were out- 
standing, and that the cocoa pm-chased with 
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the 6,600 dollars was then to be delivered. 
Both cannot be true: you may credit -which 
you please, or may disbelieve both on account 
of their contradiction, except as to the 2,000 
dollars in specie, which is proved by both. 
But at all events, you must be satisfied of 
-the fact of interest, and the amount for 
which you may find your verdict. 

Verdict for plaintiff for his full demand. 

[A new trial was subsequently denied. Case 
3(0. 1,J7S.] 



Case No. 1,478. 

BLAGG V. PHOENIX INS. CO. 

[3 Wash. C. 0. 58.] * 

•Circnit Court, D. Pennsylvania. April Term, 
1811. 

New Triai^—Evidbsce— Conduct of Jukt. 

The court refused to grant a new trial, where 
the evidence submitted to the jury, and upon 
which tlieir verdict was founded, was such as 
it was peculiarly their right to decide upon; 
■and also, where the construction given by the 
jury to liie evidence, appeared to be consistent 
with the justice of the case. 
[Cited in U. S. v. Five Cases of Cloth, Case 
No. 15,110.] 

[At law. Action by Blagg against the 
Phoenix Insurance Company upon a policy 
of insm*ance for the cargo of the schooner 
Splash. Verdict was given for plaintiff. 
Case No. 1,477. The hearing is now upon a] 
Tule to show cause why a new trial should 
not be granted. [Rule discharged.] 

WASHINGTON, Circuit Justice, delivered 

i:he opinion of the court. 

As the objections made to the authenticity 
of the bill.of lading and invoice, rested upon 
■conflicting evidence, upon which the jury 
were alone competent to decide, and their 
finding is in favour of the plaintiff; we must 
take it for granted that those papers were 
signed by the captain, and are entitled to all 
the credit usually given to such instruments. 
They are, when proved, the ordinary evi- 
dence of property, and of the interest of the 
insured. In opposition to this evidence, the 
testamentary declaration of Captain Fergu- 
son, was permitted by the court to go to the 

. jmy; AVhich evidence, was inconsistent with 
the bill of lading and invoice. The court 

-could do no otherwise, than leave it to the 
jm'y, to say which of the declarations of the 
same person, in one or the other of these in- 
struments, was to be believed. In opposi- 
tion to the credit claimed for the latter, it 
was ui'ged at the bax-, (and not without rea- 

■ son, we think,) that the declarations which it 
professed to record, were made by a man in 

' [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of ttie United States, under 
! the supervision of Richard Peters, Jr., Esq.] 
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extremis, in a language foreign to those who 
took them down; or, if in the same lan- 
guage, then, by one who might so express 
himself as to be misunderstood; and that 
possibly, he might not think it safe to ac- 
knowledge, that so large a sum in specie 
was about to be carried away, from a coun- 
try whose policy it generally is to prohibit 
the exportation of it. These topics were 
submitted to the consideration of the jury, 
and have veiy probably had weight with 
them. 

But that which has greater weight with 
the court is, that the testamentary declara- 
tion itself, is so far consistent with the jus- 
lice of the case, as to raise a strong pre- 
sumption that property sufficient in value to 
cover the sum insiu:ed, was put on board. 
The captain appears to have had nearly 10,- 
000 dollars in specie and cocoa, partly on 
board, and partly ready to put on board; 
for, he expresses no doubt of receiving the 
6600 dollars worth of cocoa which he had 
•purchased, or the 1400 dollars, due from 
Paulens. It is, highly improbable, therefore, 
that he sailed fi'om Chagi-es, without the co- 
coa and money, eitlier in specie, or its value 
iu other articles. Now, although evidence of 
this sort, might not of itself have been suf- 
ficient to entitle the plaintiff to a verdict, un- 
less it appeared that propei'ty to the amount 
of the sum claimed was actually on board, 
yet, it affords a strong reason, in a case cir- 
cumstanced like the present, why a new trial 
should not be granted. Rule discharged. 



Case Wo. 1,479. 

BLAGGE V. MILES. 

[1 Story, 426; ^ 4 Law Rep. 256.] 

Circuit Court, D. Massachusetts. May Term, 
18^. 

Testambntauy PowF.iis— Exegktio^t — Interpke- 

TATION— FOKMAL WOKDS — INTESTION— WiLLS— 

Massachusetts Law. 

1. The Revised Statutes of Massachusetts of 
1835, (chapter 62, § 21,) providing for ite case 
of a descendant, having no provision m the will 
of the ancestor, do not apply to cases, where 
the testator has a power of appointment over 
the estate to dispose of the inheritance, but only 
to cases, where it is the testator's own estate 
in fee. 

2. It is the well settled doctrine of the law, 
that courts, in the interpretation of wills, are 
to regard the intention of the testator; and that 
techiycal words and set phrases are controlled 
by, and do not control, that intention, when 
clearly expressed or positively ascertained. 

3. The same irule prevails generally in re- 
gard to the execution of powers, especially in 
regard to their execution by last wills and testa- 
ments. But the intention to execute the power 
must be clear. If it be doubtful, under all 
the circumstances, that doubt will prevent it 
from being deemed an execution of the power; 
although it is not necessary, that the inten- 

» [Reported by William W. Story, Esq.] 
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tion to execute the power sliould appear in 
express tei'ms or by recitals in the instrument. 

[Cited in Warner v. Connecticut Mut. Life 
Ins. Co., 109 U. S. 3G6, 3 Sup. Ct. 225; 
Lee T. Simpson, 134 U. S. 5S9, 10 Sup. Ct. 
637.] 

4. A -will contained a clause, by -which the 
testatrix devised to A. one fifth of all her real 
estate, in trust for the entire use and benefit 
of B. during her natural life, the said fifth 
part to be subject to the absolute disposal of 
the said B. by her last will and testament, 
and if the said B. should die without having 
disposed of the same, then the remainder and 
reversion were devised to her heirs for ever. 
B. subsequently procured a resolve of the leg- 
islature of Massachusetts, authorizing the sale 
of a part of the real estate, which had been 
.set off to her under the aforesaid will, the pro- 
ceeds to be invested in other estate to be held 
upon the like trusts, and for the same uses 
and purposes, as the same estate was then 
holden. The proceeds were accordingly invested 
in real estate in New London, Connecticut. 
Subsequently B. died, having made her will, 
by which she bequeathed to E. "my house and 
land in New London, being the same which 1 
purchased of," &c. ; and t±ien, by a residuary 
clause, "All the rest and residue" of her estate, 
of "every nature and kind," she devised to her 
three daughters and their heirs for ever. B. 
had no other real estate, except what was de- 
vised to her by the original will. Upon these 
facts, it was held, that the resolve by the legis- 
lature of Massachusetts was not an unconsti- 
tutional exercise of power. 

5. That by the terms of the resolve, the sub- 
stituted estate was to be held upon precisely the 
same trusts as the original estate. 

6. Admitting the trustee (by the resolve) had 
no right to invest the proceeds of the sale out 
of the commonwealth of Massachusetts; yet 
if that investment was adopted by the ap- 
pointees under the power, and the power had 
been well executed, third persons had no right 
to interfere and object to it. 

7. That the words "all the residue of my es- 
tate, df every name and kind," in the residuary 
clause of the last will and testament of B., 
were sufiicient to pass real estate. 

[Cited in Lee v. Simpson, 39 Fed. 241.] 

8. That the last will and testament of B. 
was a complete execution of the power in the 
will of A., and that the pi*emises demanded in 
this action passed by it to the daughter of B., 
the tenant. 

[At law. Action by Benjamin Blagge 
against Sarah B. Miles. Judgment for de- 
fendant,] 

This was a writ of entry, in which the 
demandant claimed the deinanded premises 
as gi-andson and heir of Sarah Blagge. The 
tenant claimed under the last will and testa- 
ment of Sarah. Blagge. The case came be- 
fore the comrt upon an agreed statement of 
facts, and was argued by Geox'ge M. M^son, 
for the demandant, and by Rufus Choate and 
George S. Hillard, for the tenant. 

The facts in the case, as stated in the opin- 
ion of the court, were as follows: 

Mrs. Hall, by a codicil to her will, duly 
e.xecuted, after revoking the decise of real 
estate in her will, devised as follows: "Item, 
to Elizabeth Jarvis aforesaid (the daughter 
of the testatrix) I give, bequeath, and devise 
one undivided fifth part of all my said real 



estate, ia trust, nevertheless, for the entire- 
use and benefit of my daughter Sally Blagge, 
for and during her natiural life; the said 
fifth part to be subject to the absolute dis- 
posal of the said Sally by her last wiU and 
testament, and the income, rents, and profits 
thereof to be paid over and applied to her 
use annually; and if the said Sally Blagge 
shall die without having disposed of the 
same, then I give and devise the remainder 
and reversion thereof to her heirs for ever.'" 
The win and codicil, after the death of the 
testatrix, were duly proved and approved by 
the com-t of probate, in 1822. In January, 
1836, Mrs. Blagge procured, on her petition. 
a resolve to be passed, by the legislahu-e of 
Massachusetts, whereby one Fitz Janios 
Price was authorized to sell a part of the 
real estate in Boston, devised to her by Mrs. 
Hall, and which had been duly set oil" te 
Elizabeth JaiTis, in trust for her, upon a di- 
vision of the estate by the judge of probate, 
he first to give bond with sm-eties to invest 
the net proceeds of said sale in oilier estate, 
to be held by him upon the like trust, and 
for the same uses and purposes, as the same 
estate was then holden. Price accordingly, 
imder this resolve, sold the land stated in 
the resolve for $13,000. With the consent 
of the guardian of the demandant (who is a 
grandson and heir to Sarah Blagge) Price 
afterwards invested a portion of the pro- 
ceeds of this sale in certain real estate in 
New London, Connecticut, one parcel of 
which was first conveyed by the gi'antor, 
Ezra Chappell, to Sarah Blagge, and by her 
afterwards to Price, and the other parcel 
was conveyed directly to Price by the gran- 
tor, George Erving; both conveyances were 
upon the very same trusts stated in the will 
of Mrs. HaU. Afterwards, in 1S39, Sarah 
Blagge died, having first made her will in 
the same year, which was diily executed, 
proved, and approved; and by that will, 
after certain specific and pecuniary legacies, 
she made the following devises: "To my 
daughter, Eliza J. Caldwell, I give and be- 
queath my house and land in New London, 
being the same, which I purchased partly 
of Ezra Chappell, and partly of George Erv- 
ing, dra-ing her natural life; and at her de- 
cease, I give and devise sai(J house and land 
to my two gi-andsons, Charles H, B. Caldwell 
and Samuel Blagge Caldwell, and to their 
heirs for ever. All the rest and residue of 
my estate, of every natm-e and kind, I give, 
devise, and bequeath as follows, namely: 
one third part to my daughter, Sarah Jfiles, 
and her heirs for ever; one third part to my 
daughter, Margaret C. Drane, and her heirs 
for ever; one third part to my daxightor, 
Eliza J. Caldwell, and her heirs for ever." 
In point of fact, the legacies in Mrs. Blagge *s 
will are more than sufficient to exhaust the 
whole of her personal estate at the time of 
her death and of her malting her will; and 
she owned no other real estate, except that 
devised to her by the will of Mrs. Hall, and 
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that purchased -with the proceeds of the sale 
under the resolve above mentioned. 

The demandant claims title as an heir of 
Mrs. Blagge to the demanded premises, 
whicii are parcel of the real estate set off 
to her in the division of Mrs. HaU's estate. 
The arguments for the demandant -were 
to the following effect: 

1. Benjamin Blagge hecame entitled, on 
the .death of Mrs. Blagge, to the same share 
of her estate, to which he would have been 
entitled, had she died intestate, by force of 
the 21st section of the 26th chapter of the 
Bevised Statutes. The will of Mrs. Blagge 
comes withui the language of this section; 
it must, therefore, be presumed to come 
within its meaning. It is true, it was not 
a disposition of her own estate, she having 
only a life interest But she had power to 
dispose of the inheritance, as fully and com- 
pletely, as if it had been hei* own estate. 
If the case meets the language of tlie statute, 
it cannot be said, that it was not intended to 
provide for it If this had been originally 
her own property, and she had settled it 
upon herself in trust, in the same manner, 
that it is now settled, the I'eason and equity 
of the statute would hardly have been more 
applicable. She had power to dispose of this 
property, and provide for her" descendants 
by will, in the same manner as if it had been 
originally her own property, and she has 
omitted to provide for the plaintiff. It is, 
therefore, the veiy case pointed out by the 
statute. 

2. Benjamin Blagge takes as heir, in de- 
fault of appointment The devise in Sirs. 
Hall's will, gives a life interest to Mrs. 
Blagge, with a power to appoint the rever- 
sion; and in default of appointment, a re- 
mainder to her heirs, which became vested 
on her deatli. White v. Woodbm-y, 9 Pick, 
13G; Bradly v. Westcott, 13 Ves. 445. The 
law is well settled, that to make a good ap- 
pointment under a power, the will must refer 
to the power itself, or to the subject of it; 
for it will be inoperative, unless considered 
as an execution of the power. Andrews v. 
Emmot," 2 Browne, Ch. 297; Doe v. Boake, 2 
Bing. 497; 5 Bam. & C. 520; 6 Bing. 475; 4 
Bligh, 17. In Andrews v. Emmot, Lord 
Thurlow says, "It must be impossible to im- 
pute to the testator any other intention than 
that of executing the power." 

The only distinction between a power over 
personal and real property is, that in the 
former, the courts will not inquire, whether 
the testator had other property to satisfy the 
terms of the will. In the latter, they will 
allow such inquiry. The possibility, that the 
testator might contemplate property to be 
acquired after making his will, prevents a 
general disposition from operating as an exe- 
cution of a power over personal property, al- 
though at the time of making the will, he has 
no property, on which it can take effect 
Jones T. Tucker, 2 Mer. 533; Webb v. Hon- 
nor, 1 Jac. & W. 352. A devise, of personal 
3FED.CAS. — 86 
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property is not specific. The will being am- 
bulatory, will embrace aU, that the testator 
has at his death. All real property is spe- 
cific; the will takes effect only on that held 
at the time. As where the power was to ap- 
point £4000 consolidated bank annuities, and 
the testator gave £2000 consolidated bank 
stock, it was held to be no appointment 
Nannoek v. Horton, 7 Ves. 391. And even 
though the will contains a bequest of the 
very sum, which the testator has a power to 
appoint, it is no appointment As where the 
power was to appoint £100, and the testator 
gave £100, the power was held not to be exe- 
cuted, and an inquiry wds refused as to the 
state of the property. Jones v. Tucker, 2 
Mer. 533. 

Mere general terms, as a general residuaiy 
devise, however comprehensive, wiU not exe- 
cute a power. And the more general the 
terras, the less evidence is there of an inten- 
tion to execute a power. In Lovell v. Knight, 
3 Sim. 273, the words were, "The whole of 
my property, both real and personal, and 
whatsoever I may possess at the time of my 
decease." The vice-chancellor says: "I ap- 
prehend it to be perfectly settled, that wher- 
ever a wiU is couched in such terms, as that, 
upon the face of it, it appears to express an 
intention to pass the general property, which 
may belong to the pai-ty making the wiU, 
such a will shall not be deemed an execution 
of the power with regard to any specific 
property." 

But every gift of land, even a general resid- 
uary devise, is specific. Nannoek v. Horton, 
7 Ves. 391. Now we contend, that the resid- 
uary devise, in this ease, contains no gift of 
land, nor any reference to it There is noth- 
ing, which refers to the power, nothing nec- 
essarily descriptive of the property, over 
which it existed. A residuary devise "of all 
my estate," may as well refer to personal, as 
real estate. Such a devise has never been 
held to be specific, where the power was to 
appoint real or pei'sonal estate. There is 
nothing specific in the description. 

In Langham v. Nenny, 3 Ves. 467, the 
power was to appoint personal estate. The 
testator declaring his pm-pose to dispose of 
his estate or effects, which he had, or was 
interested in, gave all his estate. It was held 
to be no execution of the power; and Lord 
Alvanley expressed a decided opinion, that 
if it had been real . property, it must have 
gone to the heirs. The word, estate, will not 
always » pass real property in an ordinary 
will., Timewell v. Perkins, 2 Atk. 102. And 
no case can be found, where the word "es- 
tate," has been held to be an appointment of 
real estate, subject to a power. 

But the contrary has been held in a very 
modern case, that of Jones v. Cm-ry, 1 
Swanst 67, This was the case of a power 
over real and personal property. The words 
of the WiU were "all my estate and effects of 
whatsoever denomination." The master of 
the rolls held, that the power was not exe- 



BLAGGE (Case No. 1,479) 



[8 Fed. Cas. page 562] 



cuted. His language is: "The words are not 
a specific description of any estate, or of any 
species of interest, but adapted to compre- 
hend every thing, which was, and to exclude 
every thing, which was not a part of her 
property. This will contains no words, which 
will he without operation, unless referred to 
the power; on the conti-ary, the testati'ix 
uses terms of generality,— 'all my estate and 
effects of whatsoever denomination.' Though 
she had no real estate, she might have per- 
sonal property of various descriptions, and 
the terms would be satisfied by passing that" 
In Standen v. Stauden, 2 Yes. Jr. 589, the 
words were, "My estate and effects of what 
natui-e and kind soever, and whether real or 
personal, which I am possessed of or interest- 
ed in." Here the word "real" rendered the 
devise specific, the testati-ix having no other 
real estate, than that held under the power. 
The devise of real estate would, therefore, 
have had nothmg to take effect upon, unless 
construed as an execution of the power. 

In Chm-chill v. Dibben, 2 L. Keny. pt. % p. 
68, the words were "all the rest of my goods, 
chattels, estates, and estate." Here, the 
word "estates" could only refer to real estate, 
and Lord Hardwieke lays particular stress on 
this word. This estate had been settled upon 
the testatrix by herself, and a power re- 
served. Lord Hardwieke says: "If this had 
been a power over the estate of another, it 
would be going a gi-eat way to say, that such 
an estate should pass under the general resid- 
uary clause. It is not to be presumed, that 
such could be meant." There is, then, no in- 
tention to be inferred from the language of 
the residuary clause of this will, to execute 
a power. 

But it will be contended, that the devise of 
the New London estate is an execution of 
the power. This estate is no part of the es- 
tate, which belonged to Mrs. Hall, and over 
which she reserved a power. The trustee 
was not authorized by the resolve to invest 
the proceeds in land out of the state. The 
consent of the guardian could not give such 
authority. The act is, therefore, illegal, and 
no consequence can be derived from it. But 
the devise of this estate contains no evi- 
dence of an intention to execute a power. 
The Avords are: "I give and bequeath my 
house and land lying in New London, being 
the same, which I pm-chased partly of Ezra 
GhappeU, part of George Erving." These 
words exclude all idea of such intention. 
She speaks of it as her own property, which 
she had pm'chased. Now, it appears, that a 
part of this land, with the house, was con- 
veyed by Ohappell to her, that she paid for 
it by her own notes, and mol-tgaged it back. 
She tlien conveyed it in ti-ust to Price, re- 
serving a power to dispose of it by will. 
The Erving lot was conveyed, not to her, 
but to Price, in trust for her, reserving a 
power to dispose of it by wiU in fee simple. 
Over the New London estate there were 
reserved two distinct powers. In the Chap- 



pell lot she had an interest and a power. 
It would, therefore, pass by force of the in- 
terest. This is the language of the authori- 
ties. Clere's Case, 6 Coke, 18. This case has 
always been held an authority to the follow- 
ing effect, as laid down by Hobart in the 
Commendam Case: "If an act wiU work 
two ways, the one by an interest, the other 
by an authority or power, and the act be in- 
different, the law will attiibute it to the, in- 
terest, and not to the power." Hob. 39. 
The same rule is laid down in Parlcer v. 
Kett, 12 Mod. 469, and cited by Kenyon, M. 
R., in Andrews v. Emmot, 2 Browne, Ch. 
303. To apply these authorities to our case, 
Mrs. Blagge, by the deed of ChappeU, was 
seised of this lot in fee. She conveys it to 
the use of hei* will, reserving a power. She 
had then an interest and a power, and the 
land passed by force of the interest, the 
power not being referred to. The lot con- 
veyed by Erving was not conveyed to her, 
as she evidently supposes, but to Price in 
trust for her, reserving a power to dispose 
of it by win. This, therefore, cannot pass by 
force of the devise, she having no devisa- 
ble interest. Is it an execution of the pow- 
er? All such intention is negatived by the 
language of the devise, which speaks of it 
as her own property, which she had pm'- 
chased. She was evidently under a mistake 
in supposing, that this lot had been convey- 
ed to her. 

In Denn v. Roake, 5 Barn. & C. 720, Sarah 
Trimmer, being seised in fee of a moiety of 
certain premises in the city of London and 
county of Sm-rey, and tenant for life in the 
other moiety, with a power to appoint the 
same by will, devised the same, as follows: 
"I hereby give and devise aU my freehold 
estate in the city of London and county of 
Surrey, or elsewhere, to my nephew, John 
Roake, on condition, that out of the rents 
thereof he do, from time to time, keep such 
estates, in proper and tenantable repair." It 
was held, that the devise did not operate as 
an appointment under the power over the 
one moiety, but only passed the moiety of 
which she was seised. The com-t say: "It 
may be, that she intended her wiU to work 
by her interest in the tenements. It may 
have happened, that she had entirely forgot- 
ten the settlement, and supposed, at the 
making of her will, that she was then seised 
of the entirety." 

Now, in our case, it is clear, that Mrs. 
Blagge supposed she was seised of the en- 
tirety, and intended the will to work by her 
interest Powell v. Loxdale, 2 Barn. & Aid. 
291. 

But supposing these powers to be exe- 
cuted, can any intention be inferred to exe- 
cute another power over another estate? 
The powers, reserved over the New London 
estate, are not the powers reserved in Mrs. 
HaU's will, nor over the same estates. They 
are reserved by different persons, over dif- 
ferent estates by different insti'umenty. If 
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the powers over the New London estate are 
executed, it is by inferring the intenlion 
from a devise of it But this inference can- 
not be extended to other estates not men- 
tioned. 

A disposition of part of the subject of a 
power, is no disposition of the other part, 
even though there be connected with it a 
general devise. 

In Anson v. Lee, 4 Sim. 364, the testator 
devised all his real estate, also his mansion- 
house at HartweU, which was part of prop- 
erty subject to a power. He had two roods 
and eigliteen perches of his own land; it 
was held, that the last only passed by the 
genei'al devise. 

In Hughes v. Turner, 3 Mylne & K. 666, 
the master of the rolls states it to be well set- 
tled, that referring to part, or one of the sub- 
jects of a power, does not execute it as to 
those not referred to. In this case. Walker 
V. Maclae, 4 Russ. 76, is overruled. Lewis v. 
Lewellyn, 1 Tm-n. & R. 104; Napier v. Na- 
pier, 1 Sim. 28. 

But no power was reserved by the resolve. 
It says nothing of powers. Powers and 
trusts are essentially different Powers are 
optional. 1 Sugd. Powers, 173. The substitu- 
tion of a ti-ust, therefore, does not substitute 
a power. The effect of the resolve, if it had 
any, was to extinguish the power as to that 
portion of the estate, which it affected. Pow- 
ers may be extinguished by a release, or 
fine and recovery. West v. Berney, 1 Russ. 
& M. 431. The resolve is unconstitutional. 
No case has gone this length. Mrs: Hall de- 
vises her estate in ti'ust, reserving a power. 
Can the legislature destroy this power, and 
substitute it over another estate? Can they 
thus control and interfere witu a testator's 
disposition of liis estate? It impairs the ob- 
ligation of a contract 

In the case of Dartmouth College v. Wood- 
ward, 4 Wheat [17 U. S.] 698, it is said: "A 
power of appointment, reserved in a mar- 
riage settlement either to a party or a stran- 
ger, to appoint uses in favor of thu-d per- 
sons, without compensation, is an instance 
of a contract." A grant is a contract exe- 
cuted. A devise is a species of conveyance. 
Cowp. 305. 

A devise, says Cruise (Dig. Devise, c. 1, §§ 
1, 10), is considered not so much in the na- 
tui'e of a testament, as of a conveyance, de- 
claring the uses, to which the land shall be 
subject after the death of the devisor. This 
devise is a conveyance to uses. If then this 
is a contract^ the resolve is dearly unconsti- 
tutional, since it destroys the subject mat- 
ter, or transfers it to another. In the bill of 
rights (section 31), it is declared: "The leg- 
islative department shall never exercise the 
executive and judicial powers, or either of 
them." 

It appears, that courts of chancery will 
authorize the trust estate of a minor to be 
changed from personal to real. Ashburton 
V. Ashbm-ton, 6 Ves. 6. This, then, is a ju- 



dicial power, and the legislature have, there- 
fore, in passing this resolve, exercised ju- 
dicial power. The case of Rice v. Parlcman, 
16 Mass. 324, does not go the length of this 
case. That was the case of a resolve au- 
thorizing the real estate of a minor to be 
converted into a personal estate. The power- 
to authorize the estate of minors to be sold 
had long been conferred on the courts. If 
it was not judicial, it could not be exercised 
by them. If it was, it could not be exercised' 
by the legislature. 

The arguments for the tenant were to the- 
following effect The demandant is not en- 
titled to a shai-e of Mrs. Blagge's wiH by 
virtue of the Revised Statutes of Massachu- 
setts (chapter 02, § 21), because that provi- 
sion is applicable only to cases, in which the 
testator has an inheritance in the estate, 
and not a mere power of appointment In 
default of a will, the heirs of Mrs. Blagge 
would have taken the estate by pm-chase, 
and not by descent, a power not being a de- 
scendible inheritance. 

The resolve was not an unconstitutional ex- 
ercise of power by the legislatm-e of Massa- 
chusetts, it being a ministerial, not a judi- 
cial act Wilkinson v. Leland, 2 Pet [27 U. 
S.] 627. Besides, the question of constitu- 
tionality has nothing to do with the issue, 
which is the construction of a devise. If the 
power has been duly executed by Mrs. 
Blagge, the demandant has no title to the 
property under her will; and both pai-ties are 
estopped to contest the constitutionality of 
the resolve, since it was passed at the request 
of Mrs. Blagge, under whom they both claim, 
the demandant as heir, and the tenant as 
devisee. 

Was the will of Mrs. Blagge a due exe- 
cution of the power of appointment under 
the will of Mrs. Hall? This depends upon 
the intention of the testatrix, to be gathei*ed 
from the tenor and pm-port of the whole will. 
It is not necessary, that the power should 
be expressly referred to, or that the estate 
subject to it should be expressly described. 
It is sufficient, if the donee of the power 
uses words, which would have no operation 
except as an execution of the power. 4 Kent 
Comm. 334; Denn v. Roake, 6 Bing. 475, 2 
Bing. 497, 5 Bam. & C. 720. Where a devise 
of real estate is made, and the testator has 
no real estate, on which it can operate, but 
has a power of appointment over some real 
estate, wliich answers to the description, if 
any, there the power is held to be well exe- 
cuted, otherwise the words would be in- 
operative. 1 Sugd. Powers, 394, a95; Standen 
T. Standen, 2 Ves. Jr. 58S; Jones v. Cvury, 
1 Swanst 66; Napier v. Napier, 1 Sim. 28. 

The devise is, "all the rest and residue 
of my estate of every natm*e and kind." 
Had she said, -'real and personal," instead of 
"of evei-y natm*e and kind," the power would 
clearly have been executed. For, since she 
had no other real estate, on which the devise 
could operate, it would fall distinctly under 
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the rule. The words used ai'e sufficient to 
pass real estate, supposing the testati-ix to 
have had a property in, and not a mere pow- 
er over it. 2 Hill. Dig. p. 29; Barnes v. 
Patch, 8 Ves. GOl; Doe v. Langlands, 14 East, 
370. 

The only question to he asked is, did not 
Mrs. Blagge intend to dispose of her real 
estate, by the clause in question? This in- 
tention is to he gathered from the whole 
will, and looking at it, as a whole, there 
ax'e various considerations, which show, that 
such must have been her intention. In the 
case of each of the residuary devisees she 
makes use of words of inheritance, "heirs 
and assigns," usually applied to real estate, 
and not to personal property. Bullard v. 
GofCe, 20 Pick. 258. This is made more de- 
cisive from the fact, that these words are 
omitted in giving the various pecuniary leg- 
acies, mentioned in the former part of the 
will, showing the distinction between the 
two kinds of property to have been present 
in her mind. 

One part of the will may be interpreted by 
the other. In the residuary clause, she says, 
"my estate of every natm*e and kind," and, in 
a previous clause, she uses a precisely simi- 
lar expression in a specific devise to Mrs. 
Caldwell, "my house and land lying in New 
London." This is unquestionably a sufficient 
execution of the power, so far as that estate 
is concerned, and as a test to discover the 
intention, the similarity of the expressions 
in the two cases is a very strong argument 
to prove, that she meant to convey the real 
estate by the residuary clause. The force 
of this argument is attempted to be met by 
the counsel for the demandant on these 
grounds; because the resolve does not attach 
the power to any substituted estates after 
the sale; and because the investment in prop- 
erty In another state was not warranted by 
the resolve, and was therefore void. The 
first reason seems unfoimded in fact, since 
the substituted estates, by obvious and ele- 
mentary principles of law, are to be held up- 
on the same trusts, as the property they rep- 
resent, and are subject to the same eqiiilies, 
and the language of the resolve says so in 
so many words. As to the other objection, 
it is one, into which all inquiry may be 
waived, so far as the present issue is con- 
cerned, because the investment, whether 
right or wrong, was adopted by Mrs. Blagge, 
and third persons have no right to object; 
and the intent to convey, under the power 
is perfectly apparent; and the argument is 
just as sti-ong, whether the investment in 
question be right or wrong. See Dillon v. 
Dillon, 1 Ball & B. 77. 

A variety of cases have been cited in favor 
of the demandant, and some seem strongly 
in point. But it is impossible to extract from 
them a formula or principle, which shall de- 
cide all cases of the construction of wills. 
Each case must rest upon its own facts, and 
a slight change in facts may vary the de- 



cision in two eases, preserving the same 
principle in both. The ease of WaUcer v. 
Mackie, 4 Russ. 7G, is as sti'Ongly in favor 
of the tenant, as any one, that has been cit- 
ed, is in favor of the demandant Sir Ed- 
ward Sugden, a very high authority, speaks 
of the number of instances, where the in- 
tention has been defeated by the rule distin- 
guishing power from property, and by courts 
adopting a strict construction with a view to 
establish a certain rule; and his opinion is, 
that in many cases, the intention might have 
been carried into effect, without breaking in 
upon the general rule. It is evidently his 
opinion, that the cases of Lewis v. Lewellyn, 
1 Turn. & R. 104; Napier v. Napier, 1 Sim. 
28; Jones v. Cm-ry, 1 Swanst. GO; and Lovell 
V. Knight, 3 Sim. 275,— were not rightly de- 
cided; and that the dispositions of property 
in these cases might have been supported, 
without infringing upon the principle cor- 
rectly established by the cases of Wallop v. 
Portsmouth, 1 Sugd. Powers, 304; Churchill 
V. Dibben, Id. 407; Standen v. Standen, 2 
Ves. Jr. 589; Mox-gan v. Sm-man, 1 Taunt 
2S9. In any conflict of authority, the great 
reputation of Sir Edward Sugden, and his 
profound investigations into this branch of 
the law, would give his opinion greater 
weight in our com-ts, than those of the 
judges, by whom the cases in question were 
decided. The authority of Jones v. Cm'ry is 
greatly shaken by his observations. See 
1 Sugd. Powers, pp. 418-429. The policy of 
the law in modern times, and in om- own 
countiy, is to introduce liberal rules of con- 
sti'uction, to clear away technical rubbish, 
and to diminish the interval, wnich separates 
real and personal property. Courts of law 
lean in favor of the execution of a power. 
See "Warner v. Howell [Case No. 17,184]; 
Lippet V. Hopkins [Id. 8,380;] Archer v. 
Deneale, 1 Pet [26 V. S.] 5SS; Bullard v. 
Goffe, 20 Pick. 258. 

STORY, Circuit Justice. This cause has 
been very ably argued upon both sides. It 
tm-ns pi-incipally upon a question, which 
rarely occiu's in om* jm'isprudence, the due 
execution of a power of appointment; and 
the learning, appropriate to it has been 
fully brought before the court in the com-se 
of the present discussion. The facts in sub- 
stance are as follows. (Here the judge re- 
capitulated the facts as before stated, and 
then proceeded.) 

The main question, therefore, is, whether, 
under the circumstances, Mrs. Blagge, by the 
devise in her will, has duly executed the 
power, given her by the will of Mrs. Hall. 
If she has, then the demandant has no title 
whatsoever; if she has not then he is enti- 
tled to recover in the suit. 

Some other questions have, however, been 
raised at the argument, which should be dis- 
posed of before we proceed to that, which 
constitutes the main hinge of the contro- 
vei-sy. 
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And, first, it is said, that even if Mrs. 
Blagge's will is a due execution of the pow- 
er, the demandant is entitled to a share of 
her estate imder the Revised Statutes of 
Massachvisetts of 1835 (chapter <32, § 21), as 
a lineal descendant of Mrs. Blagge, who was 
unprovided for in her lifetime, and was im- 
intentionally and by mistalie or accident 
omitted to be named as a devisee in her will. 
The language of the statute is as follows: 
"When any testator shall omit to provide in 
his will for any of his children, or for the 
issue of any deceased child, they shall take 
the same share of his estate, both real and 
personal, that they would have been entitled 
to, if he had died intestate, unless they shall 
have been provided for by the testator in 
his lifetime, or imless it shall appear, that 
such omission was intentional, and not occa- 
sioned by mistake or accident." The argu- 
ment is, that this clause is ectually applica- 
ble to cases, where the testator has a power 
of appointment of the estate, to dispose of 
the inheritance, as well as to cases, where 
' it is his own estate in fee. It does not ap- 
pear to me, that this argument is maintaina- 
ble. The language of the section seems to 
me clearly to point exclusively to a case, 
where the testator has an inheritance in the 
estate, and not merely a power of appoint- 
ment over it. It supposes a case, where the 
omitted descendant would and could take a 
title by descent, as of an hei*itable estate of 
the testator, and under him, as his heir, in 
case of his dying intestate. But no person 
can claim an inheritance, as heir, in case of 
intestacy, where the ancestor has a power 
only, and not an interest. The party, if he 
can take .at all, jrust take as an appointee 
under the power, and not as heir. A power 
is not a descendible inheritance. The prop- 
erty, which he is to dispose of, is in no just 
sense vested in the appointor. It is not an 
interest, right of, or title to, the property; 
but a mere authority given to the donee of 
the power, to be exercised over the property 
in a manner, and to an extent, which he docs 
not otherwise possess. And such has been 
the uniform construction from the earliest 
period of the law on this subject. See Co. 
Litt 342b, Butler's note I; 1- Chance, Pow- 
ers, §§ 1, 2; 2 Chance, Powers, § 1G32; Co. 
Litt 265b. The present power is technically 
a' power in gross; that is to say, the estates, 
to be raised by it, do not fall within the 
compass of the estate for life devised to 
Mrs. Blagge. Co. Litt. 342b, Butler's note 
1; Sugd. Powers (6th Ed.) § 4, pp. 43, 44. 
A power to dispose of an estate by an ap- 
pointment among third persons in fee, may 
be given to a mere stranger; and it woidd 
certainly be utterly without the intent of the 
statute to create an inheritance in the ap- 
pointor 'in the execution of the power, which 
should give his descendants an interest in 
the estate, upon which the power is to oper- 
ate. It can make no difference in point of 
law, that the power, if executed, might be 



by an appointment among his own children 
or descendants. This would not change the 
nature of the power, but only its objects. 

Then, as to, another objection, which has 
been urged, that the resolve is an unconsti- 
tutional exercise of power by the legislatui-e, 
because it is usm'ping the functions of the 
judiciary, contrary to the provisions of the 
bill of rights of the constitution of Massa- 
chusetts, which declares, that "the legislative 
department shall never exercise the execu- 
tive and judicial powers, or either of them." 
Assuming that ^uch a resolve might be con- 
sti'ued, xmder some circumstances, to be an 
exercise of judicial power, it would be diffi- 
cult to apply the doctrine to a case like the 
present, where it is passed, not in invitiuu, 
but at the solicitation of the very person, 
who, under the power, possessed a complete 
dominion over the disposal of the entire 
property. But, after the exercise of this au- 
thority by the legislature for more than six- 
ty years, (for such, I am persuaded, has been 
the practice,) in very numerous cases of a 
like or an analogous natm'e, without any ob- 
jection by the parties in interest, and with 
the entire acquiescence of the public, it is 
not, perhaps, too much to say, that it would 
be still more difficult to treat it as an exer- 
cise of judicial power, in the sense of the 
constitution. The case of Bice v. Parkman, 
16 Mass. 326, seems to me directly in point, 
and establishes, that an authority, granted 
by the legislature to ti*ansmute real property 
into personal property, for purposes bene- 
ficial to the parties interested tlierein, is not 
properly the exercise of a judicial power; for 
it is not a case of controversy between party 
and party, nor is there any decree or judg- 
ment, affecting the title to the property. In 
short, the court, on that occasion, held it to 
be, not a judicial act, but a mere ministerial 
act The case of Wilkinson v. Leland, 2 
Pet [2T U- S.] 627, 660, goes a gi-eat way 
• to establish the same doctrine. There, an 
act of the legislature of Rhode Island, con- 
firming a sale made by a foreign execnrrix, 
for the payment of debts of the testator, was 
held to be, not a judicial act, but an exer- 
cise of legislation; a legislative resolution, 
and not a decree. The case of Ashbiu'ton v. 
Ashbmrton, 6 Ves. 6, where the lord chan- 
cellor, upon the petition of a minor to have 
some of his money laid out in the pui'chase 
of lands, authorized the piu:chase to be 
made, by no means shows, that the act was 
exclusively judicial. It seems, being upon 
petition, to have been an act by the lord 
chancellor, not as a judge, but as the lep- 
resentative of tlie crown, as parens patriae, 
having the custody and care of the persons 
and property of infants. Besides: it is one 
thing to assert, that a power may be dele- 
gated and exercised by a com*t or judge; 
and quite another thing to assert, that every 
power, delegated to, or exercised by a court 
or judge is judicial, and not ministerial. 
Many powers, exercised by courts and 
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judges, are in no accurate sense judicial; as, 
for example, the power to make rules for the 
due order and arrangement of business. But 
it is the less necessary to dispose of this 
question absolutely, and therefore T give no 
positive opinion upon it; because, if ihe pow- 
■er has been duly executed by Mrs. Blagge, 
whether the resolve be constitutional or not, 
makes no difference in this case, since the 
demandant has no title whatsoever to the 
property under her will; and the constitu- 
tionality of the resolve is not contet^led by 
those, who alone are donees undxjr the 
power. 

Having disposed of these points, we may 
now advance to the main question involved in 
this controversy. Was the will o£ Mrs. 
Blagge a due execution of the power contain- 
ed in that of Mrs. Hall? And this, after all, 
I take to depend upon her intention, as ex- 
pressed in and derived from the language and 
object of the will of Mrs. Blagge. There was 
a long struggle in Westminster hall upon the 
point, whether in wills, the intention of the 
testator, as gathered ex visceribus testament!, 
was to be followed in the interpretation of 
devises, or whether the technical construc- 
tion of law, given to certain phrases, was to 
prevail over the intention. That sti'uggle, at 
least, since the decision in Perrin v. Blake, 4 
Burrows, 2579; Peame, Cont. Rem., by But- 
ler (9th Ed.) p. 156,— seems to have terminat- 
ed. It is now admitted to be established, as 
the general rule, that the intention of the 
testator is the polestar to direct the coiui; in 
the intei-pretation of wills, and that tech- 
nical words and set phrases are controlled by, 
and do not control, that intention, when clear- 
ly expressed or positively ascertained. The 
consequence is, that decisions upon particu- 
lar wills are of far less conseq[uence now, 
than they formerly were supposed to be; un- 
less, indeed, where the leading provisions are 
almost identical, and the facts substantially 
alike. They now furnish, not so much au- 
thorities, as analogies, by which to interpret 
the words of wills in new cases. 

I apprehend, that similar doctrines now 
generally prevail in regard to the execution 
of powers, and especially in regard to their 
execution by last wills and testaments. The 
main point is, to arrive at the intention and 
object of the donee of the power in the in- 
stniment of execution; and, that being once 
ascertained, effect is given to it accordingly. 
Bennett v. Abun-ow, 8 Ves. 609- The author- 
ities upon the subject may not all be easily 
reconcilable with each other. But the prin- 
ciple furnished by them, however occasion- 
ally misapplied, is never departed from, that 
if the donee of the power intends to execute, 
and the mode be, in other respects, unexcep- 
tionable, that intention, however manifested, 
whether directly or indirectly, positively or 
by just implication, will make the execution 
valid and operative. I agree, that the inten- 
tion to execute the power must be apparent 
and clear, so that the ti-ansaction is not fair- 



ly susceptible of any other interpretation. If 
it be doubtful, under all the circumstances, 
then that doubt wiU prevent it from being 
deemed an execution of the power. All the 
authorities agree, that it is not necessary, 
that the intention to execute the power should 
appear by express terms or recitals in the in- 
strument. It is sufficient, that it shall ap- 
pear by words, acts, or deeds, demonstrating 
the intention. This was directly asserted, 
not only in Sir Edward Olere's Case, 6 Coke, 
18; but it was positively affirmed in Scrope's 
Case, 10 Coke, 143b, 144, where the reason of 
the rule is stated, "Quia non refert, an quis 
intentionem suam declaret verbis, an rebus 
ipsis, vel factis." On the other hand, to use 
the language of Lord Chief Justice Best, in 
Doe V. Roake, 2 Bing. 497, 504, "No terms, 
however comprehensive, although sufficient 
to pass eveiy species of property, freehold or 
copyhold, real or personal, will execute a 
power, unless they demonstrate, that a tes> 
tator had the powei* in his contemplation, and 
intended by his will to execute it." 

Three classes of eases have been held to 
be sufficient demonstrations of an intended 
execution of a power: (1) Where there has 
been some reference in the will, or other 
insti-ument, to the power; (2) or a reference to 
the property, which is the subject, on which 
it is to be executed; (3) or, where the provi- 
sion in the will or other instrument, execut- 
ed by the donee of the power, would other- 
wise be ineffectual, or a mere nullity; in 
other words, it would have no operation, ex- 
cept as an execution of the power. Langham 
V. Nenny, 3 Ves. 467; Bennett v. AbmTOW, 
8 Ves. 609, 616. It seems lumecessary to re- 
fer at large to the cases, which establish 
these propositions. They will be found col- 
lected, generally, in Mr. Chance's Treatise on 
Powers (volume 2, c. 13, §§ 1591-1714), and 
in Sir Edward Sugden's Treatise on Powers 
(volume 1, c. 6, § 2, p. 257 etc.; Id. § 7, p. 
373, etc.; Id. § 8, p. 430, etc.), and in the opin- 
ion of the court, delivered by Lord Chief Jus- 
tice Best, in Doe v. Roake, 2 Bing. 497. Loi-d 
Chief Baron Alexander, in delivering the 
judgment of the judges, in the house of lords, 
in Denn v. Roake, 6 Bing. 475, reversing the 
decision in the same case, in 2 Bing. 497, and 
affirming that of the king's bench (5 Barn, & 
C. 720), has enumerated the same classes of 
cases; and he has added, that in no instance 
has a power or authority been considered as 
executed, unless imder such circumstances. 
Whether this be so, or not, it is not material 
to inquire; for there is no pretence to say, 
that, because no other cases have as yet oc- 
curred, there can be no others. That would, 
in fact, be to say, that the cases governed 
the general rule as to intention, and not the 
rule the eases. Lord Chief Justice Best has 
put these classes of cases upon the ti'ue 
ground. They are instances of the strong 
and unequivocal proof, required to establish 
the intention to execute the power; but they 
are not the only cases. Doe v. Roake, 2 Bing. 
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504. On the contrary, if a case of clear in- 
tention should arise, although not falling 
within the predicament of these classes, it 
must he held, that the power is well execut- 
ed, unless courts of justice are at liberty to 
overturn principles, instead of interpreting 
acts and intentions. I entirely agree with 
Lord Chief Justice Best, in his remark in 
Roake V. Denn, 4Bligh (N. S.) 22, that, "Rules 
with respect to evidence of intention are bad 
rules, and I trust I shall live to see them no 
longer binding on the judges." The lord 
chancellor, (Lord Lyndhurst,). said, that "It 
has been settled by a long series of decisions 
from the case, which has been referred to in 
the time of Sir Edward Coke (Sir Edward 
Olere's Case, 6 Coke, IS) down to the present 
time, that if the will, which is insisted on as 
an execution of the power, does not refer to 
the power, and if the dispositions of the 
will can be satisfied without their being con- 
sidered to' be an execution of the power, un- 
less there be some other circumstances to 
show, that it was the intention of the devisor 
to execute the appointment by the wiU, under 
such circumstances the courts have uniform- 
ly held, that the wlH is not to be considered 
as an execution of the power." Certainly it 
is not. But then this very statement leaves 
it open to inquire into the intention under 
all the circumstances; which seems to me to 
be the ti-ue and sensible rule upon the sub- 
ject; and when that intention is thus once 
ascertained, it governs. So, it was expressly 
held, in Pomery v. Partington, 3 Term B. 
605; and in Griffith v. Harrison, 4 Term K. 
737, 74S, 749, the court expressly repudiated 
the notion, that any technical exposition was 
to be given to the words of a will, executing 
a power; and held, that the intention was 
to be collected from the words according to 
the ordinary and common acceptation there- 
of. And again, in Bailey v. Lloyd, 5 Buss. 
330, 341, the com-t held, that the question of 
the execution of a power by a will, was a 
mere question of intention, and that intention 
was to be collected, not from a particular ex- 
pression, but from the whole will. See 4 
Kent, Comm. (4th Ed.) Lecture 62, pp. 333, 
334. 

Now, Sir Edward Clere's Case, 6 Coke, 18, 
is not only unquestionable law, and has so 
been always held; but it affords a strong il- 
lustration of the true doctrine. In that case, 
it was held, that the power was well exe- 
cuted, notwithstanding it was not referred to, 
because otherwise the devise in the wlE 
would be inoperative and void. The testa- 
tor had no estate in the property devised, 
but only a power over it; and so, ut res 
magls valeat, quam pereat, it was held, that 
he intended to execute the power. Nor is 
there any objection to the doctrine of Lord 
Chief Justice Hobart, in the Commendam 
Case, Hob. 159, 160, that if an act wiU work 
two ways, the one by an interest, the other 
by an authority or power, and the act be in- 
different, the law will attribute it to the in- 



terest, and not to the power. This is but 
saying, in other words, that where the terms 
of a devise are perfectiy satisfied and inop- 
erative, without any reference to the execu- 
tion of a power, by working on the interest 
of the testator in the land, there it shall not 
be deemed, that he intended to execute the 
power; but merely to pass his interest. This 
proceeds upon the plain ground, that there is 
nothing in the will, which shows any inten- 
tion to execute the power; and in cases of 
doubt the com*t cannot deem it a good exe- 
cution of the power. Id. 

Sir Edward Sugden (1 Sugd. Powers, c. 6, 
§ 7, pp. 402, 4^) has critically examined and 
commented upon aU the leading authorities; 
and it appears to me, that his ciiticisms (and 
he is himself a very high authority upon 
this subject) are entirely well founded. The 
com'ts have, indeed, as he abundantiy 
proves, proceeded in some cases upon very 
narrow and technical grounds, and in others 
have adopted a more liberal and just inter- 
pretation; and the cases do not all well 
stand together. The rule of ascertaining the 
intention, iiowever, has been recognized at 
all times; and, as Lord Kenyon has well ob- 
served, in Pomery v. Partington, 3 Term B. 
674, 675, if the judges, in construing the par- 
ticular words of different powers, have ap- 
peared to make contradictory decisions at dif- 
ferent times, it is not, that they have denied 
the general rule; but because some of them 
have erred in the application of the general 
rule to the pai-ticular case before them. In 
a conflict of authorities, I own, that I should 
choose to follow those, which appear best 
founded in the reason and analogies of the 
law. But, in cases of wills, where the in- 
tention is to govern, no authorities ought to 
conti-ol the interpretation, which the comrt is 
"called upon to make, unless aU the circum- 
stances are the same in both cases, and the 
ground of interpretation in one is entirely 
satisfactory to the mind, as applied to the 
other. If I were compelled to decide between 
the eases of Wallop v. Portsmouth, 1 Sugd. 
Powers, p. 394, c. 6, § 7; Hurst v. Winchel- 
sea, 2 Ld. Keny. 444, by Harmer; Standen 
V. Standen, 2 Ves. Jr. 589; Lewis v. Lewel- 
lyn, 1 Tmrn. & B. 104; and the case of Jones 
V. Cm-ry, 1 Swanst 66,— if there be any dis- 
sonance between them, I should much incline 
to follow the former. But, in my view, aH 
these cases stand upon their own particular 
circumstances, and neither is exactiy like the 
present. 

We must dispose of this case, then, upon 
principle; for I cannot admit, that it is gov- 
erned by any positive conti'oUing authority, 
or that it wiU trench upon any established 
doctrine, whichever way it is decided. 

But before proceeding to discuss the terms 
of this devise, as an execution of the power, 
it is indispensable to dispose of an ai-gument 
greatiy pressed at the bar, and that is, that 
the New London estates, in no proper sense, 
faU within the scope of the power, which 
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only applies to the original devised prop- 
erty, and not to these substituted New Lon- 
don estates; first, because tlie resolve itself 
does not attach the power to any substituted 
estates after the sale; and secondly, if it 
does, still the investment in the iMew Lon- 
don estates, being out of the state, was not 
authorized by the resolve, and, therefore, 
cannot be deemed an execution of the pow- 
er, but is an utterly void act I cannot ac- 
cede to this interpretation of the terms of 
the resolve. The language of it is, that 
Price, the ti-ustee, is "to invest the net pro- 
ceeds of said sale in other real estate, to 
be held by him upon the like trusts, and 
for the same uses and pm-poses as the estate 
above described is now holden." It seems 
to me impossible to entertain any real doubt, 
that the substituted estate was to be held 
upon precisely the same ti-usts, as the orig- 
inal estate, by the will of ilrs. Hall. The 
original estate was held expressly in ti'ust 
for the use of jVIi-s. Blagge dm-ing her natu- 
ral life, subject to her absolute disposal by 
her last will and testament, and if she should 
die without having disposed of the same, 
then the remainder and reversion to be to 
her heirs for ever. The language, then, of 
the resolve, is not only appropriate to fasten 
upon the substituted estate the like ti-usts, 
uses, and purposes as were attached to the 
original estate; but I am at a loss to under- 
stand, what other words could have been 
more directly expressive for this purpose. 
The power was attached to the original es- 
tate, and was to be served out of the orig- 
inal ti'ust for the uses and pm-poses therein 
stated; and the moment the power was exe- 
cuted, it created a direct ti-ust and use in 
favor of the appointees. The case of Wal- 
lop V. Portsmouth, 1 Sugd. Powers (Gth Ed.l 
p. 394, c. 6, § 7, art 34, seems to be strongly 
in point. 

The other part of the argunlent may have 
a better foundation in law. It may be true, 
that the trustee had no right to mvest the 
proceeds of the sale in any real estate out 
of the common wealtli of Massachusetts; and 
yet, if that investment has been adopted by 
the appointees imder the power, and the 
power has been well executed, third persons 
have no right to interpose and object to it 
It amounts, at most, but to a wrongful con- 
version of ti-ust property, wliieh, however, 
may, at the election of the cestui que trust, 
be followed, and the trusts attached thereto 
in the hands of the persons, holding the prop- 
erty. Nothing is more common in com*ts of 
equity, than for the cestui que trust, upon 
a wrongful conversion of the ti-ust fund to 
follow it in its new forms, and hold it sub- 
ject to the original trust 2 Story, Eq. Jm-. 
§§ 1258-1206, and cases there cited. 

But it is wholly unimportant, in the pres- 
ent case, whether the investment was right- 
ful or wrongful on the part of the trustee, 
so far as the present controversy is con- 
cerned. It was adopted and sanctioned by 
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Mrs. Blagge, as an investment properly 
made, and upon the identical trusts created 
by the will of Mrs. HaU, and authorized in 
the substituted estate by the resolve. In 
mailing her own will, and therein devismg 
the New London estate, Mrs. Blagge mani- 
festly intended to execute the power re- 
served to her, (in conformity to the orlgmal 
trusts,) contained in the deeds of these es- 
tates to Price. She had no other right or 
title in or over the same to give eifect to 
her devise; and this devise must, therefore, 
if at all, take effect solely as an execution 
of this power over the substituted propeity, 
as to this estate; and in tliis respect, then, 
the case falls dlx-ectly within the rule al- 
ready adverted to. It is a case, where, al- 
though the power is not referred to in terms, 
yet the subject matter is expressly disposed 
of, and the will is void and inoperative, ex- 
cept as an execution of the power. 

The whole question is then narrowed down 
to tlie mere consideration, whether Mrs. 
Blagge intended a mere partial execution of 
the power, quoad the New London estate, 
or meant a full and entire execution of the 
whole power over all the property, to which 
it was attached. She speaks of this estate 
indeed as her own estate, "my house and 
land lying in New London;" but this does 
not change the proper interpretation of the 
words. The language is precisely that, 
which would ordinarily be used by the donee 
of a power, absolutely .to dispose of the 
whole property, although without any in- 
terest in the property. Lord Loughborough, 
in Standen v. Standen, 2 Ves. Jr. 580, alluded 
to such a form of disposition, as not pro- 
ducing the slightest difficulty in consti-uing 
the devise to be an execution of a power; 
and this is cei'tainly now the received doc- 
trine. But the true bearing of this language 
in this clause of the will of Mrs. Blagge most 
strongly applies to iUusti-ate her meaning 
in the residuary clause, to which I shall pres- 
ently allude. She treats the New London 
estate as her own property; but it was her 
own in the same sense, and in that only, as 
the other part of tlie unsold property, de- 
vised to her by the wiU of Mrs. Hall, that 
is, her property, as possessing the absolute 
power to dispose of it by her own will. 

Now, immediately after the devise of the 
New London estate comes the residuary 
clause. "All the rest and residue of my 
estate of every nature and kind, I give, de- 
vise, and bequeath, as follows: viz. one third 
part to my daughter, Sarah Miles, and her 
heirs for ever; one third part to my daugh- 
tei-, Margaret O. Drane, and her heirs, for 
ever; one third part to my daughter, Eliza 
J. Caldwell, and her heirs and assigns, for 
ever." I do not dwell upon the circum- 
stance, that here the language used, "heira 
and assigns," applies peculiarly and em- 
phatically to a devise of real estate; nor do 
I contrast it with the peculiar language in 
the numerous pecuniary legacies, named in 
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the preceding part of tlie will, where the 
words "heirs and assigns" are wholly omit- 
ted. Nor do I rely upon the fact, that the 
personal estate of Sirs. Blagge at her death, 
was insufficient to dischai*ge these legacies; 
for that circumstance alone would not affect 
the present question; as, from the natui'e 
and fluctuation of personal estate, the 
amount, which "would he assets at the death 
of the testatrix, must always be somewhat 
conjectural; and, on that account, has not, 
lilie real estate, been supposed to be within 
the contemplation of the testati'ix as a spe- 
cific bequest. Sugd. Powers (6th Ed.) e. 6, 
§ 7, ai-ts. 32, 33, pp. 393, 3J)4; Andrews v. 
Emmot, 2 Brown, Ch, 297; Standen v. Stan- 
deu, 2 Yes. Jr. 594; Doe t. RoaJie, 2 Bing. 
497, 510; Jones v. Cm-ry, 1 Swanst. GO, 71, 
72. 

But what may be relied upon is this, that 
Mrs. Blagge died possessed of no other real 
estate than that, which was attached to the 
power, and disposable by her under the 
same. Under such circumstances, if instead 
of the words "the residue of my estate of 
every name and nattire," she had said, "the 
residue of my estate, real as well as per- 
sonal," it was admitted at the ai*gument, 
and, indeed, is conclusively established by 
the autliorities, that the residuary dause 
would have operated upon the real estate, 
'subject to the power, since in that way, and 
in that way alone, could it Ije operative. 
Sudg. Powers (Gtli Ed.) c. G, § 7, arts. 33-38, 
pp. 393, 394. And, therefore, to effectuate 
the intent, it must be construed as a due 
execution of the power. The case of Stan- 
den T. Standen, 2 Ves Jr. 589, which, was 
affirmed in the house of lords, would be 
decisive on this point; and, indeed, it is but 
following out the principle of Sir Edward 
Olere's Case, 6 Coke, IS. See, also, Doe v. 
Roake, 2 Bing. 509, 510. 

There is no doubt, that the words "all the 
residue of my estate of every nature and 
kind," in IVIrs. Blagge's will, are sufficient to 
pass real estate; and if she had left any in- 
terest in real estate, in her own right, that in- 
terest would have passed by the devise. 
This doctrine is dear upon the general prin- 
ciples applied to the interpretation of wills, 
and is also fully borne out by the authori- 
ties. It was admitted in Jones v. Curry, 1 
Swanst 66, 72, 73, and recognized in the 
veiy recent case of Saumarez v. Saiunerez, 4r 
Mylne & C. 340. See, also, Chm'ch v. Mundy, 
15 Ves. 396, ^nd Doe y. Iklorgan, 6 Barn. & 
C. 516. Still, however, as the word "estate" 
is nomen generalissimum, it may be satis- 
fied by the mere bequest of personal prop- 
erty, if the testator has no real estate, upon 
which it can operate; and, therefore, a resid- 
uary clause of this sort is not, per se, de- 
cisive as an execution of a power, as it may 
operate without touching real estate in the 
power of the party, but not in his interest 

But the view, which I take of the clause, 
is this, that it may include real estate if ! 



the testator has any; and if the language 
then may justly admit of this interpretation, 
then we have a right to look to see, whether 
the testatrix did not, from other parts of the 
will, natm-ally, if not necessarily, mean to 
apply the residuary clause to real estate. If" 
she did so intend, and it can be clearly seen^ 
from the other provisions in the will, then it 
is the duty of the com"t to carry that inten- 
tion into effect; and if it cauuot be, except 
as an execution of the power, then it 
amoimts to a due execution thereof. Now, it 
is precisely here, in my judgment, that the 
whole stress of the case lies. When I see, 
that Mi-s. Blagge has, in the preceding clause 
of the will, executed tlie power, specifically, 
over certain real estate within the scope of 
the power, calling it "my house and land," 
and then immediately adding, "all the rest 
and residue of my estate of eveiy natm-e and. 
land," it is plain to me, that she contemplat- 
ed all the real estate within the scope of the 
power, as her own estate, and subject to her 
own absolute disposal, and that she intend- 
ed to dispose of all of it by her Avill, by the- 
very words, which she has used. I am not 
bold enough to fritter away such an inten- 
tion, coupled with such acts, by resorting to- 
any technical niceties and refinements. They 
partake too much of subtlety, and ai-tificial 
distinctions, (and I say it with the utmost 
deference for other judgments,) to suit a. 
just or even a reasonable administi-ation of 
private justice. The case of Walker v. 
Mackie, 4 Buss. 76, was one of far less 
stringent circumstances; and yet the then 
master of the rolls (Sir John Leach) held the- 
will a good execution of the power. In that 
case, the testati'ix had power to appoint, by 
will, a certain leasehold estate, and certain 3- 
per cent stock, standing in the name of the 
accountant general in chancery, she being 
entitled to both during her life. By her will, 
after certain pecuniary legacies, she gave- 
"All the rest and residue of her bank stock 
to her daughter A., with her wearing ap- 
parel, goods, and chattels of every kind, 
whatsoever, and aU other property she pos- 
sessed at the time of her decease, excepting- 
-£50 of her bank stock, which she gave there- 
out to her executors." It was proved, that 
she had no bank stock, nor any stod£ whatso- 
ever, except the stock in eomi:. The master 
of the rolls held, that the will was a due exe- 
cution of the 3 per cent stock, and also of 
the leasehold estate. I am aware, that in a. 
later case (Hughes v. Tm-ner, 3 Mylne & K. 
666, 697), his successor (Sir C. O. Pepys) dis- 
approved of that decision. But I confess,, 
that I am not prepared to join in this disap- 
proval; and it be not reconcilable with Webb- 
V. Honnor, 1 Jac. & W. 352, orTather with a 
dictum of Sir Thomas Plumer in that case, I 
am not at all disposed to surrender to the- 
^authority of the latter. See Sir Edward Sug- 
den's remarks on this latter case. 1 Sugd. 
Powers (6th Ed.) c. 6, § 7, art. 2S, p. 390. 
Be this as it may, the .present ease differs. 
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from all tliese three cases in its circum- 
stances, and, therefore, is not governed by 
the authority of either of them, whatever 
may be their weight 

The judgment of Sir Thomas Plumer, M. 
R., in Jones v. Gm-ry, 1 Swanst. 66, has been 
gi-eatly relied on, at the argument, as di- 
rectly in point against the present case being 
a due execution of the power. I have al- 
ready had occasion to suggest, that it is 
not so in point; but is fairly distinguisha- 
ble in its circumstances. The language 
there was not the same, nor the power 
the same, nor the facts the same. There 
seems to me to be great force in the criticism 
of Sir Edward Sugden on that case. If the 
words were not sufficient to pass real estate, 
(which they clearly were,) the point did not 
arise. If they were sufficient, the case does 
not appear to have been well decided; for 
if they were sufficient to pass real estate, 
and the testati-ix had none but imder the 
power, then it might plainly be presumed, 
that she intended to pass real estate by her 
will; and if so, it co;ild only be by an execu- 
tion of the power. Sugd. Powers, (6th Ed.) 
c. 6, § 7, p. 425. Besides; Sir Thomas Plu- 
mer, in that case, strongly relied upon the 
fact, that there was no language in the 
will of the testatrix, which showed any in- 
tention to execute the power, even in relation 
to the personalty. There was no clear case 
of an intended part execution of the power. 
Here, the eontx-ary is established; and the 
testati'ix has executed her power as to the 
New London estate. And I cannot but con- 
sider the language of Sir WiUiam Grant, in 
Bennett v. Abm-row, 8 Ves. 609, 616, to con- 
tain the true doctrine; and it is sti-ictly ap- 
plicable to the present case. "This, (said 
that gi-eat judge,) is always a question of in- 
tention, whether the party meant to execute 
the power, or not. Formerly it was some- 
times rectuired that there should be an ex- 
press reference to the power. But that is 
not necessary now. The intention may be 
collected from other circumstances; as, that 
the will includes something the party had 
not otherwise, than under tne power of ap- 
pointment; that a part of the will would be 
wholly inoperative, unless applied to the 
power." 

Upon the whole, my opinion is, that the 
will of Mrs. Blagge was a complete execu- 
tion of the power, as to the premises in ques- 
tion; and, therefore, that judgment ought to 
be entered for tlie tenant 

NOTE [from original report]. It may not be 
unimportant to state, that all these refined and 
subtile distinctions, in relation to the execution 
of powers, are now swept away in England by 
the statute of wills (7 Wm. IV., and 1 Vict 
c. 26, § 27), which has declared, that a general 
devise of real or personal estate, shall operate 
as an execution of a power of the testator 
over the same, unless a contrary intention shall 
appear on the will. The doctrine, therefore, 
has at last settled down in that country, to 
what would seem to be the dictate of common 
sense, unaffected by technical niceties. J. S. 
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BLAGROVE v. RINGGOLD. 
[2 Granch, C. O. 407.] ^ 

Circuit Gourt, District of Columbia. April 

Term, 1823. 

Judgment — Openisg after Tekm. 

After the term in which a judgment has been 
entered, and the costs taxed, the court will 
not open the judgment to allow the costs of 
taking a deposition in New York. 

After the expiration of the term in which 
the judgment was entered, Mr. Burr moved 
the court to allow the cost of taking a dep- 
osition, in New York, to be taxed. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the motion. 
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In re BLAIR et al. 

[17 N B. R. 402; = 10 Chi. Les. News, 278; 
25 Pittsb. Leg. J. 123.] 

District Court, W. D. Pennsylvania. April 24, 
1878. 

Bankruptcy — Creditors' Petition — Quorum— 
Omissions— Amesdmbxt. 

1. Where the petitioning creditors who hold 
debts exceeding two hundred and fifty dollars 
do not represent one-third of all the provable 
debts, every two hundred and fifty dollar cred- 
itor sinks into a common unit in the mass of 
creditors, and counts but one with the rest 

2. ^STiere the name of a creditor is stated in 
the petition, asserting a claim by a proper aver- 
meur, but omitting the amount, the claim may 
be amended by adding the amount, if done in 
good faith. 

[In bankruptcy. In the matter of Brice 
X. Blair and Thomas Appleby, trading as 
Blair & Appleby. On petition of Detwiler & 
Co. and othei-s. Heard on exceptions to flie 
register's report. Sustained in part.] 

On exceptions to the register's report A 
creditor's petition in banla-uptcy was signed 
by one creditor whose claim exceeded two 
hundred and fifty dollars, and eleven whose 
respective claims were less than that amoimt, 
the aggregate being one thousand six 
himdred and six dollars and ninety-five 
cents. The debtors' list showed four credit- 
ors over two hundred and fifty dollars, and 
fifty-six under that amount, and the total in- 
debtedness four thousand si.x hundred and 
seventy-one dollars and three cents; but the 
debt of the two hundred and fifty dollar 
creditor was not one-third of all the prov- 
able indebtedness. The register held that a 
legal quorum had signed. 

^ [Reported by Hon. William Granch, Chief 
Judge.] 

= [Reprinted from 17 N. B. R. 492, by per- 
mission.] 
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By SAM'L HARPER, Refpster: 

* [The creditors' petition, the debtors' state- 
ment of debts, and their denial, have been 
referred to me for examination and report 
as to whether the requisite quorimi of cred- 
itors have joined in tiie petition. Mr. Pur- 
viance, for the creditors, and Mr. Jennings, 
for the debtors, appeared before me and 
elaborately discussed the questions involved. 
There is no dispute as to the facts and the 
petition on the one side, and the statement 
of debts on the other, are to be taten as ti-ue 
for the purposes of this contest 

[Before entering into a discussion of the 
questions involved, I propose to determine 
as accurately as possible the correct inter- 
pretation of the statute upon the subject. 
Section 5021 of the Revised Statutes pro- 
vides that any person committing the acts 
of bankruptcy specified, "shall be adjudged 
bankiTipt on the petition of one or more of 
his creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act 
amounts to at least one-third of the debts so 
provable." Towards the end of the section 
a rule is given for determining that quo ram. 
As it stands it is dear, simple, and easily 
applied; but the rule I refer to, whilst being, 
in my judgment, equally clear, simple, and as 
easily applied, has given rise to a very great 
deal of discussion which has tended to cast 
considerable obscurity around it The rule 
in part is as follows: "And in computing tlie 
number of creditors as aforesaid, who shall 
join in such petition, creditors whose respec- 
tive debts do not exceed two hundred and 
fifty dollars shaU not be reckoned." At- 
tempts have been made to make this nile 
say something very different from what a 
plain reading of it contemplates. One-fourth 
in number and one-third in value must join 
in the petition; but the rule says, in comput- 
ing the number the smaller creditors in 
amount shall not be reckoned. Now this ap- 
plies oQly to number, and not to amount, and 
yet it Is contended that if the petitioners rtly 
upon one-fourth, of the larger creditors in 
amount, they must represent one-third of the 
entire amount provable. It must be remem- 
bered that all creditors whose debts are prov- 
able, have a right to become petitioning cred- 
itors, and when a petition is presented em- 
bracing both large and small creditors, the 
simple question is, do they constitute one- 
foiu*th in number, and one-third in amount? 
First, as to number: In computing number, 
we exclude creditors whose claims do not 
exceed $250 each, and if we find among the 
petitioners one-fom'th in number of those 
whose respective claims are over $250, the 
requirement of the statute as to number is 
most cei-tainly fulfilled, and if we find 
among the petitioners those to whom one- 
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third of the total amount of provable debts 
is due, the requirement of the statute as to 
the amount is also most certainly fulfilled. 

[The remaining part of the rule is as fol- 
lows: "But if there be no creditors whose 
debts exceed said sum of two hundred and 
fifty dollars, or if the requisite number of 
ci"editors holding debts exceeding two hun- 
dred and fifty doUars fail to sign the petition, 
the creditors having debts of a less amount 
shaU be reckoned for the purpose aforesaid." 
This provision is also very plain and simple. 
If there are no creditors holding claims over 
$250, the petition must be signed by one- 
fourth in number of all the creditors holding 
provable debts, and if the requisite number 
holding debts exceeding $250 fail to sign, 
the same rule operates. Under either branch 
of the rule the question as to the amount is 
In no wise affected— it is simply number. 

[My conclusion on this point is this: Tliat 
if there be found in a petition one-fourth in 
nimaber of the creditors having debts ex- 
ceeding $250, the petition as to number is 
sufficient and there is no authority in the 
statute to inquire as to the aggi-egate of 
their claims; but the amount of the peti- 
tioning creditors' claims must be ascertained 
by taking the aggregate of all the petitioners' 
claims. Creditors both large and small have 
a clear right to sign, and imder the first 
branch of the rule, creditors, whose claims do 
not exceed $250, are excluded from both pe- 
tition and statement of debts In computing 
number, but in computing amount they are 
not excluded from either, and if included in 
one, they must be included in both, and that 
they are to be reckoned in both for amount, 
I have no doubt. 

[Your honor, In Re Lloyd [Case No. 8,429], 
following numeraus cases there referred to, 
held that the petitioners must represent in 
any case one-thh'd in amount of the aggre- 
gate provable debts of the debtor. But you 
have not, to my knowledge, been yet called 
uj)on to decide whether or not in a case 
where the petitioners rely upon constituting 
one-foiu:th In number of the creditors whose 
claims exceed two himdred and fifty dollars, 
they must of themselves represent one-tiiird 
in value of the provable debts, or whether or 
not they can join creditors whose claims do 
not exceed that amount, to make up the one- 
third in value. 

[En order to introduce the important ques- 
tion in the matter in hand, I quote fi'om 
the petition: "That your said petitioners, to- 
gether with the other creditors of the said 
Brice X. Blair and Thomas Appleby, ti'ading 
as Blair & Appleby, whose names are here- 
unto subscribed, or who not having signed 
this petition, herewith file petitions supple- 
mental hereunto, constitute, as your petition- 
ers verily believe, a number equal to, or 
greater than, one-fom'th of the whole num- 
ber of creditors of the said Brice X. Blair 
and Thomas A. Appleby, trading as Bx*ice & 
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Appleby, Tvhose respective claims exceed the 
amount of two hundred and fifty doUai-s, 
and their claims constitute an amoimt equal 
to, or greater than, one-third part of the 
■whole amoimt of the indebtedness of the said 
Brice X. Blair and Thomas A. Appleby, 
trading as Blair and Appleby, provable un- 
der the said acts of congi-ess relating to 
banki-uptey." 

[Upon this form of allegation the point is 
made that, inasmuch as several of the pe- 
. titioning creditors have claims less than 
$250, the statement is not sustained that 
the petitioners constitute one-fourth in num- 
ber of the creditors whose claims exceed 
$250. I am referred to In re ilcKibben 
[Case No. 8,859], in which Judge Brown, of 
the eastern disti'ict of Michigan, held that 
such an allegation was defective, and could 
only be cured by amendment. To the same 
effect is Roche v. Fox [Id. 11,974], decid- 
ed by Judge Dyer, of the western district 
of Wisconsin. I have very carefully ex- 
amined these two cases, and find myself 
unable to agree with their reasoning. The 
allegation in the first case was that "yom- 
petitioners constitute one-fom-th at least in 
number, upon the basis of two hundred and 
fifty dollars and upwards," &c., and the 
com*t said that to malie the petition stand as 
that of the five whose debts exceed $250, it 
"would have to be interpreted as though it 
read 'that such of petitioners as hold claims 
to the amount of $250 constitute one-fourth 
at least in number' — an allegation to which it 
is safe to say none of the seven petitioners 
supposed he was making oath." To my 
mind it seems entirely safe to say that that 
was the exact idea each of the petitioners 
had in view when making his oath. It was 
either that, or each of them must be regard- 
ed as alleging that his claim exceeded $250, 
and it is safe to say that not one of the pe- 
titioners whose claims were under $250 sup- 
posed he was making oath that his claim ex- 
ceeded that amount 

[In the second case the court say: "The 
allegations in petition are entirely suSicient 
on this point, and show that creditors sign- 
ing the petition constitute one-fourth at least 
in number of all the creditors whose claims 
exceed two hundred and fifty dollars, and 
the aggregate of the debts due the petitioners 
to at least one-thu-d of all the debts provable. 
But when the names of creditors, and the 
amount of the claim of each, are set out, it 
appears that eight of fourteen creditors have 
each claims amounting to less than two hun- 
dred and fifty dollars. These cannot be 
reckoned on making up the one-fourth in 
number required by the statute. Nor do I 
think the court can presume that the remain- 
ing six creditors whose claims exceed two 
hundred and fifty dollars constitute the req- 
uisite one-fom"th of aU. Such is not the 
allegation in the petition, and the necessary 
inference is that the eight creditors whose 
debts do not exceed two himdred and fifty 



dollars must be counted to make up the one- 
fourth." 

[The question is, do the creditors petition- 
ing constitute one-foux'th in number and one- 
third in value of the provable debts? That 
is all that the statute requires. That ques- 
tion is to be <3etermined by the statutory 
method after the petition is filed. It is 
sufiicient at the time the petition is filed 
that it alleges that the petitioners constitute 
one-fourth in number and one-third in 
amount, and I am unable to see how it can 
make any difference to add "on the basis of 
debts exceeding two hundred and fifty dol- 
lars," if in point of fact, one-fouith in num- 
ber exceeding two hundred and fifty dollars, 
and one-thu*d in amount have joined in tlie 
petition. The time for the com-t to deter- 
mine the question as to the quorum is after 
the debtor has in writing denied the allega- 
tion as to number and amount; and after 
he has filed a full list of his creditors, the 
com*t shall "ascertain, upon reasonable no- 
tice to the creditors, whether one-fom"th in 
number, and one-third in amount thereof, 
as aforesaid, have petitioned that tlie debtor 
be adjudged a bankrupt" Section 5021, Rev. 
St. "When the com't so ascertains, the num- 
ber will be computed according to the mle 
already quoted. At that time both the pe- 
tition and the list of creditors will be be- 
fore the court, containing the facts, and there 
will be no occasion for either the presump- 
tion or inference mentioned by Judge Dyer. 
If it should then be found that one-fom-th in 
number of aU the creditors in the list whose 
claims exceed $250, and one-third of the 
whole amount have joined in the petition, 
I am imable to see why the com't should not 
so adjudge. It is a fact— the very fact re- 
quired by the statute, and the very fact al- 
leged in the petitions in the two cases re- 
ferred to, that the petitioners constitute one- 
fourth in number of the creditors whose 
claims exceed two hundred and fifty dol- 
lars. 

[I wiU now apply this reasoning to the mat- 
ter in hand. Twelve creditors have joined 
in the petition, eleven of whom have claims 
tmder two hundred and fifty dollars, and 
whose aggregate is $1,029.89. The amo\mt 
due to the twelfth creditor is omitted in the 
petition, the space it should occui>y being 
left blank. The debtor in his lists states it 
at $577.06. An omission of this character 
is clearly amendable, and when so amended, 
the petition wni stand as that of one creditor 
whose claims do not exceed two hxmdred 
and fifty dollars, and the aggregate of whose 
claims is $1,606.95. The debtors' list con- 
tains four creditors whose claims exceed two 
hundred and fifty dollars, and shows his 
aggregate provable debts to be $4,(571.03, 
making necessary the petition of one cred- 
itor whose debt exceeds two himdred and 
fifty dollars, and $1,557.01 of the provable 
debts. But if it appears to the court that 
the amoimt claimed by Messrs. Detwilcr & 
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Co. cannot be inserted by ameudment, then 
the petition must stand as that of eleven 
creditors, whose claims do not exceed two 
hundred and fifty doUars, and whose aggre- 
gate is $1,029.89. As the debtors' list con- 
tains sixty a-editors in all, it is necessary 
that fifteen creditors should join, represent- 
ing $1,557.01 as already stated. In that 
view, the requisite number and amount have 
not joined in the petition. But as I am 
■clear that the petition can be amended by 
inserting the amount of Messrs. Detwiler & 
■Co.'s claim, I am equaUy clear that when the 
petition is so amended, the necessary num- 
ber and amoimt have joined.] ' 

W. K. Jennings, for Blah: & Appleby, for 
■exceptions. 
W. S. Purviance, for petitioning creditors. 

KETCHTHM, District Judge. Exceptions 
first and second are sustained. The banlx- 
rupt law provides that a debtor upon cer- 
tain conditions may be adjudicated a bank- 
rupt on the petition of one or more of his 
■creditors, who shall constitute one-fourth 
thereof, at least, in number, and tliy aggre- 
gate of whose debt provable under the act 
shall amount to at least one-thu-d of all the 
debts so provable. And in computing the 
number of creditors aforesaid, who shall 
join in the petition, creditors whose respec- 
tive debts do not exceed two jiundred and 
fifty dollars shall not be reckoned. If there 
are no a'editors whose debts shall exceed 
the sum of two hundred and fifty dollars, or 
if the requisite number have not joined in 
the petition, then those having debts of less 
amount shall be reckoned for the pm-pose 
aforesaid. In this case there are four ci*ed- 
itors whose debts exceed two hundred and 
fifty doUars, but are not equal to all the 
■debts provable. And there is in the peti- 
tion one creditor whose debt exceeds two 
hundi*ed and fifty dollars, but is not equal 
to one-third of the provable debts. 

There are, altogether, large and small, six- 
ty creditors on the list, but only twelve— one 
t^vo hundred and fifty dollar creditor, and 
eleven having debts of less amount, have 
joined in the petition. These twelve credit- 
•ors relpresent one-thu-d of the amovmt of 
provable debts. It is conceded that, in any 
■case, the aggregate of provable debts held 
by the petitioner must be equal to one-third 
of all the debts provable against the debtor. 
In this case there is but one petitioning cred- 
itor whose debt exceeds two hundred and 
fifty dollars. Of com'se he is one-foiu*th of 
the creditors holding debts exceeding two 
hundred and, fifty dollars, but his debt is not 
■equal to one-thh'd of all the provable debts. 
Then, according to the act, we may count 
those having debts less than two hundred 
and fifty dollars— not solely to get one-thh-d 
of the amount of the debts provable, but for 
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the purpose aforesaid. What pm-pose afore- 
said? The only pm-pose of any counting or 
computation is to determine if one-fourth in 
number of creditors holding one-third in 
amount of the provable debts have joined in 
the petition. Both in the two hundred and 
fifty dollar hmitation in the clause, "com- 
puting the number of creditors aforesaid," 
and in the provision for counting those hav- 
ing debts of less amount "for the pm-pose 
aforesaid," the "aforesaid" relates directly 
back to the primary requirement oithe act, 
one-fom-th in number and one-third in 
amount, and so far as the primary requhre- 
ment of the statute is modified by the two 
hundred and fifty dollar provision, the modi- 
fication relates directiy to numbers, and only 
incidentally to the aggregate amount of 
provable debts. But the register assumes 
that it matters not that one-fourth in num- 
ber of the two hundred and fifty dollar cred- 
itors who have joined in the petition do not 
hold one-third of the provable debts, and 
that if one-fourth of the two hundred and 
fifty dollar creditors have joined in the pe- 
tition, they are to be taken as the one-fom:th 
of the creditors contemplated by the act in 
all cases, and that tiie only pm-pose of con- 
sidering creditors having debts of less 
amount, is to secm:e the one-third of the ag- 
gregate of the provable debts without refer- 
ence to the number who hold them. As in 
this case one single two hundred and fifty 
dollar creditor, who with liis whole class, on 
the basis of two hundred and fifty dollars, 
amoimts to nothmg for want of the required 
amount of debts, is given a power equal, 
numerically, to one-fom-th of any possible 
number of creditors, if, under this dead- 
heading construction, small debts enough, to- 
gether with this one two hundred and fifty 
dollar creditor's debt, can be found in the 
petition to make an aggregate of one-third of 
the provable debts, although the whole num- 
ber of petitioning creditors who hold the one- 
thh-d do not equal one-fom-th of the credit- 
ors. In this case the debts in the petition 
are not held by one-:^ourth or by any num- 
ber of two hundi*ed and fifty dollar credit- 
ors. Nor are they held by one-fourth of all 
the ci-editors. There are debts enough, but 
not the statutory number of creditors repre- 
senting them. Yet we have a quorum re- 
ported, without one-fom-th of the two hun-. 
dred and fifty dollar creditors holding one- 
tlih-d of the provable debts, or one-fourth of 
the creditors holding one-tMrd of the prova- 
ble debts joining in the petition. All the 
debts, large and small, in the petition, 
amount to one-third of the provable debt; 
but all the petitioning creditors, large and 
small, do not amount to one-fourth of the 
creditors. The one two hundred and fifty 
dollar creditor is made equal to one-fom-th 
of all the a-editors, though he may not hold 
one fiftieth pai-t of the provable debts. I 
cannot discover how this one creditor gets 
this transcendent power. The only purpose 
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of the two hundred and fifty dollar limila- 
tion is to obviate the necessity for j^ettin.?? a 
large number of small creditors with their 
debts on the petition, often troublesome and 
sometimes impossible, and when that ijur- 
pose fails by reason of the failure of the two 
hundred and fifty dollar creditor to repre- 
sent one-third of the provable debts, the two 
hundred and fifty dollar provision fails alto- 
gether, and every two hundred and fifty dol- 
lar creditor sinks into a common unit in the 
mass of creditors, and co\mts but one with 
the rest 

Exception third is oven'uled. "When the 
name of a creditor is stated in the petition 
asserting a claim by a proper averment, but 
omitting the amount, the claim may be 
amended by adding the amount, if done in 
good faith. It is a clerical error, which may 
be amended from the list of creditors or 
from the deposition or proof of the debt. 

It is adjudged that a legal quorum is not 
made out by the petitioning creditors, and 
the petition will lie over ten days from the 
filing hereof, for additions. 
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In re BLAIR et al. 

[The case reported under this title in 25 
Pittsb. Leg. J. 123, contains only the certificate 
of the register, which will be found in Re Blair, 
Case No. 1,481.] 



Case Ho. 1,483. 

BLAIR V. ALLEN. 

[3 Dill. 101.]^ 

Circuit Court, E. D. Missouri. 1874. 

Trial — Act Maiich 3, 1S65 — Waivek of Jury 
Trial— Speciai. Findixg op Facts — Moi>e op 
Reviewing Jl-dgmexts at Law of the Dis- 
trict Court. 

1. The act of March 3,18G5, (13 Stat. 501, § 4), 
as to waiving a jury and trying issues of fact 
by the court, applies exclusively to the circuit 
courts. Its provisions do not extend to the dis- 
trict courts. 

[Cited in Wear v. Mayer, 6 Fed. 6G0; Town 
of Lyons v. Lyons Nat. Banlv, 8 Fed. 373; 
Rogers v. U. S., 12 Sup. Ct. 94.] 

2. The manner in which the proceedings and 
judgments of the district courts in actions at 
law must be revised and re-examined on error 
in the circuit court. [They cannot be so re- 
viewed upon a writ of error where the facts 
are controverted, and no case is stated in the 
nature of a special verdict for the opinion of 
the disti-ict court as to the law arising thereon,] 

[Cited in Wear v. jMayer, 6 Fed. 6G0; Town 
of Lyons v. Lyons Nat. Bank, 8 Fed. 373; 
Doty V. Jewett, 19 Fed. 338; Jackson v. 
TJ. S., 21 Fed. 36; Rogers v. U. S., 12 Sup. 
Ct. 94.] 

3. A bank holding an indorsed note may, it 
seems, set ofE the same against the general de- 
posit account of the maker. 

[Cited in Robinson v. Wisconsin, M. & F. 
Ins. Go- Bank, Case No. 11,969.] 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



[In error to the district court of the United 
States for the eastern district of Missom*i.] 

This was an ordinary action at law by 
the plaintiff [Joseph H. Blair], as assignee 
in banlvruptcy of one Husbands, under sec- 
tion 35 of the bankrupt act, to recover the 
sum of $1,600, alleged to have been paid to 
the defendant [Gerard B. Allen] or for his 
benefit by the bankrupt in violation of the 
provisions of that enactment. The substan- 
tial allegations of the petition were denied 
by the answer. In the distiuct court the 
partner filed a stipulation waiving a jury 
and consenting to ti-y the cause by the court 
The finding of the court as appears of 
record was as follows: "The com"t being 
fidly advised now finds the issues joined 
herein for the defendant, and orders that 
judgment in accordance with such finding 
bo now entered herein. It is therefore con- 
sidered," &c. (here follows an ordinary judg- 
ment for the defendant). 

Afterwards a bill of exceptions was filed, 
which, after setting out all the evidence, 
contains the following stipulations: "It is 
hereby stipulated by the parties that the 
opinion of the court. Treat, J., may be 
read in the circuit coiu't on the hearing of 
tills writ of error to show the finding of 
facts by the court and its rulings thereon" 
(which stipulation is signed by the parties). 
"Thereupon" continues the bill of exceptions, 
"tlie court took the case under advisement, 
and on the 3"d day of March, 1874, found 
for the defendant and gave judgment ac- 
cordingly, to which the plaintiff then and 
tliere duly excepted." This is all of the 
bill of exceptions. The parties have filed 
in this court as part of the record what 
they agi-eo to be a copy of the opinion of 
Treat, J., which is as follows: 

"The defendant was accommodation in- 
dorser of the bankrupt on a note discounted 
and held by the Mercantile Bank prior to 
and after the bankruptcy. On the day the 
note matured the maker informed the in- 
dorser that he (the maker) would be unable 
to pay the whole of the note, but could pay 
part, and in a short time from collections 
would pay the balance. He promised out of 
his funds on deposit with the bank to pay 
§1,000 on the note that day. The indorser 
said he would see the officers of the banlc 
and arrange the matter. He did so, waiv- 
ing notice and protest. The maker went to 
the bank the same day and paid, by check 
on his deposit, not $1,000 as agreed, but $800, 
which payment was indorsed on the note. 

"Subsequently the indorser inquired at the 
bank if the balance due on the note had been 
paid, and was informed that only the $800 
had been paid. He then inquired what 
araoimt the maker had on deposit, and was 
informed about $1,100. Thereupon he went 
to the maimer and insisted that out of the 
amount the latter had on deposit he should 
apply a fm*ther sum toward the payment of 
the note. The maker said he had been 
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advised that lie had done wrong in making 
any payments as it would work injustice to 
the indorser and the hank. The indorser 
said that he, the debtor, had been badly ad- 
vised, and insisted on his making out of his 
funds on deposit in the bank, a further pay- 
ment on the note. The maker then gave his 
dieck on his deposit at the bank for §800, 
payable to the order of the bank, to be ap- 
plied to the note, which check the indorser 
took to the bank and had that sum also 
ci'edited on the note. It seems that when 
the first payment on the maturity of the 
note was made, the accommodation indorser 
was induced to believe that the maker would, 
in a short time thereafter, if a little indul- 
gence were granted, be able to pay in full, 
and as the indorser's ability to pay was 
unquestioned, the latter was left to arrange 
with the bank for the indulgence. 

"In the state of the pleadings, and under 
the testimony offered, it may be doubtful to 
what extent the defendant was informed 
and charged with knowledge of the true 
financial condition of the maker of the note; 
but supposing he knew that the maker of 
the note was emban*assed, so that he re- 
quested as a merchant indulgence, in order 
to meet his maturing and matured obliga- 
tions; that he was actually insolvent and 
disclosed his condition to his accommodation 
indorser, a question is presented in this case 
which differs from any heretofore decided. 
If a maker of a note has on deposit with 
the owner and holder thereof a given sum 
of money, which the latter has a right to 
retain and apply to the payment of the note, 
or use by way of set-off, and such application 
is made by the maker, even at the instance 
of the accommodation indorser, can the as- 
signee in bankruptcy, if the maker is subse- 
quently adjudicated a banlanipt, receive from 
the indorser tlie amount so paid? 

"The bank holding the past due note with 
liability of indorser fixed, and at the same 
time having funds of the maker in their 
hands would, if it subsequently sued, with- 
out bankruptcy intervening, or proved its 
demand in bankruptcy, be entitled to recov- 
er or prove only the balance due it. It would 
not be bound to sue or prove for the whole 
amount of the note, to-wit:— ?3000, and give 
no credit for the ?1600 in its hands. The 
balance due it would be $1400, and it could 
not recover for a larger amoimt. Should 
It pay to the maker, no bankruptcy inter- 
vening, the $1600 on deposit, and then in- 
sist npon the indorser paying the whole 
?3000, what equity would there be in such 
a transaction in compelling the indorser to 
pay the entire amount and then turning over 
to the maker the $1600 which ought to have 
been applied to the discharge of the indebt- 
edness? If in such a state of the case, the 
indorser should be held for only the balance, 
how does the subsequent intervention of 
bankruptcy change the legal relations of the 
parties? 

"The case of Assignees of Lugman & 
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Frank v. Thorner [Ahl v. Thomer, Case No. 
103] is readily distinguishable from that now 
under consideration, even if its ruling be 
con-ect In the case of Bean v. Laflin [Case 
No, 1,172] different legal views were ex- 
pressed, but the point now in controversy 
was ex industria left xmdecided. In Traders' 
Nat. Bank v. Campbell, 14 Wall. [81 U. S.] 
87, 97, the supreme court allude to the point 
involved in the matter now to be determined. 
That court says: It (§928.38) was received 
on collections made by the bank from drafts 
placed by the bankrupts in their hands in the 
ordinary course of business, and if they had 
retained them and appropriated it as a set- 
off against the debt of the bankrupt to them, 
an interesting question might have arisen as 
to their right to do so. But instead of doing 
this, they handed it over to the sheriff, who 
levied on it as the property of the banki-upt, 
by virtue of the same execution tmder which 
he levied on and sold the goods. By the act 
of the bank it was thus placed in the same 
category with the goods, and instead of ex- 
ercising their own right of set-off by directing 
the sheriff to credit the execution with the 
sum received by them on the debt, they 
delivered it to him to be treated as the goods 
of the banlanipt, and subjected by him to 
their illegal judgment. This amount then 
must be treated in the same manner as the 
other money received by them from ttie sher- 
iff on the sale of the goods.' 

"That is the question here as to the second 
payment of §800 out of funds deposited after 
the first payment on the note due, and to 
some extent as to the first payment of SSOO 
out of deposits on hand at the matm-ity of 
the note. 

"Since the decision in [Traders' Nat. Bank 
V. Campbell] 14 Wall. [81 U. S. 87] the su- 
preme com't has decided the case of Wilson 
V, City Bank of St. Paul [17 Wall. (84 U. S.) 
473]. The decision in that ease calls on the dis- 
trict and circuit comts to review their opin- 
ions upon the true construction of sections 35 
and 39 of the bankrupt act, where prefer- 
ences are actually obtained. T'rue, that case 
does not cover nor necessaiuly involve the 
predse question now under review, yet it 
indicates that the presumptions on which the 
district and circuit com"ts have heretofore 
acted, as ordinary propositions of law, are 
not to be followed and applied to alleged 
preferences under the banknipt law. In Bean 
V. Laflin, this court expressed its dissent 
from many rulings had elsewhere, where in- 
dorsers were involved, and gave somewhat 
at length its views upon the subject. It is 
not to be supposed, as stated in that cnse, 
that the ordinary rules of the law merchant 
were intended to be overthrown by the bank- 
rupt act, but that negotiable paper, instead 
of losing any of its force connected with 
banking operations, or otherwise, was to be 
more strictly upheld, 

"The relations of maker, indorser, and 
holder of such paper are well understood. 
When the position of each Is fixed, shall any 
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one of the three parties do an act whereby 
either of the parties is to be prejuaiced? 
The primary duty is for the maker to pay, 
and if the holder has funds in his hands ap- 
plicable to the payment, can lie withhold their 
application after request to apply the same 
and compel the indorser to pay, what, if the 
holder had acted as requested, would not 
have remained unpaid? 

"Funds in the hands of the holder, belong- 
ing: to the maker, or coming into his hands 
while he still holds the negotiable paper un- 
paid, he is at liberty to apply to the dis- 
charge of the paper, or rather ought, as be- 
tween himself and the indorser, so to apply. 
In a suit against the holder for the funds 
deposited with him, he could set off Ihe 
amount due on tht note, and why shall lie 
part with these funds when requested to 
apply them to Ihe payment of the note, and 
thus shift the pay iient to the iudoi-sor, re- 
gardless of the stj.te of indebtedness be- 
tween holder and maker? In such cases is 
not the indorser in the position solely of sm-e- 
ty for the balance due, and has he not a 
right to insist upon such application of funds 
on deposit as will leave him to pay only the 
balance due? How otherwise can the equi- 
ties of the banki-upt act and the law mer- 
chant as to negotiable paper and of sm-eties 
be reconciled? 

"In this case, under the facts disclosed, the 
bank had a legal right to make the applica- 
tion named, at the instance of the maker or 
indorser, iiTespective of the solvency or in- 
solvency of the maker. 

"As the banlv could retain and apply the 
deposits, and as it did so, whether at the 
instance of the indorser or not, the note to 
the extent of such application must be con- 
sidered as paid and extinguished. In one 
sense the bank was benefited by the pay- 
ment, and so was the indorser; but neithei- 
the one nor the other was bound to meet 
more than the balance due, that is to surren- 
■der or cause to be surrendered, funds ap- 
plicable to the particular payment any more 
than a secured creditor is bound to smTender 
his collaterals for the benefit of the general 
<xeditors. 

"It is ti'ue tliere is difSculty in any solution 
of such cases which may be atteanpted, but 
that now presented seems to me the only 
sound one consistent with legal propositions." 

J. H. Blair and G. M. Stewai-t, for plain- 
tiff. 
Krum & Patrick, for defendant, 

DILLON, Circuit Judge. This was an ac- 
tion of law ti'ied by consent by the court 
upon testimony adduced by both parties, 
and which is embodied at length in the bill 
of exceptions. The facts, so far from being 
admitted by the parties in the court below, 
were disputed. After the trial was con- 
cluded, the coui't rendered a general judg- 
ment for defendant, and accompanied it 
with a written opinion stating therein its 
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view of the facts and the law thereon aris- 
ing. The parties stipulated in the court be- 
low that the written opinion of the judge 
might be read in this court on the A^Tit of 
error, to show the finding of facts by the 
district court and its rulings thereon. This 
was probably done under the supposition that 
the act of March 3, 1S65 (13 Stat. 501, § 4), 
applied to the disti-ict court as well as to 
the circuit court of the United States. Such 
however, is not the case, which, as it is a very 
useful enactment, is much to be regi-etted. 
The purpose and efiCect of this statute plain- 
ly appear in opinions of the supreme court 
in the cases below cited. Norris v. Jackson, 
9 Wall. [76 U. S.] 125; -Louisiana Mut. Ins. 
Co. V. Tweed, 7 WaU. [74 U. S.] 44; Flan- 
ders V. Tweed, 9 WaU. [76 U. S.] 425; Phoe- 
nix Ins. Co. V. Copelin. Id. 461; Coddington 
V. Richardson, 10 Wall. [77 U. S.] 516. It 
follows that rulings and judgments of a dis- 
ti'ict court in actions at law can only be re- 
examined and revised by the circuit court 
on error, in the mode which obtained before 
the statute of March 3, 1SG5, and that mode 
is so well settled by the supreme court of 
the United States, that it is needful only to 
refer to a few of the numerous cases on this 
subject. Guild v. Frontin, IS How. [59 U. 
S.] 135; Graham v. Bayne, Id. 60; Flanders 
V. Tweed, 9 Wall. [76 U. S.] 425; CampbeU 
v. Boyx-eau, 21 How. [62 U. S.] 223. 

In the case last cited the chief justice 
states the doeti*ine of the com-t and the 
grounds upon which it rests. He says: "By 
the established and familiar rules and prin- 
ciples which govern common law proceed- 
ings, no question of law can be revised and 
re-examined in an appellate court upon writ 
of error (except only where it arises upon the 
process, pleadings, or judgment in the case), 
imless the facts are found by a jmy by a gen- 
eral or special verdict, or are admitted by the 
parties upon a case stated in the nature of 
a special verdict stating the facts and re- 
ferring the questions of law to the com*t 
The finding of issues of fact upon the evi- 
dence is altogether unknown to a common 
law court, and cannot be recognized as a ju- 
dicial act unless by virtue of a statute like 
that of 1S65." 

As the facts in the present case wei-e con- 
troverted, and as no case was stated in the 
nature of a special verdict for the opinion of 
the disti-ict com-t as to the law arising there- 
on, it follows that no error of law commit- 
ted by the district court appears of record. 
If we could act upon the stipulation of tiie 
parties that the facts of the case are stated 
in the opinion of the district judge (as was 
done under the statute of 1S65 in Loui- 
siana Mut Ins. Co. V. Tweed, 7 Wall. [74 U. 
S.] 44) the judgment below would still have 
to be affirmed. 

There is no distinct finding and no stipula- 
tion of the parties that the defendant, when 
he received the payments or benefit of the 
payments which are alleged to give him an 
illegal preference, knew or had reasonable 
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cause to believe that the principal debtor 
was insolvent and that the payments were 
made in fraud . of the bankrupt act, and 
without this, an essential element of lia- 
bility is wanting. 

The result is that the judgment must be af- 
fiimed without looking into the merits of 
the case. This is the less to be regretted be- 
cause taking the facts as stated by the coiu:t 
below in its opinion the bank would have 
had the right to set off tlie note against the 
deposit (Bankrupt Act, § 20; Alsager v. 
Currie, 12 Mees. & W. 750; Bailey v. Finch, 
L. R. 7 Q. B. 34; "Winslow v. Bliss, 3 Lans. 
220; Sankey Brook Coal Co. v. Marsh, 
L. R. 6 Exch. 185), and other creditors or 
the assignee could not have objected. And 
unless the opinion of the supreme court in 
the Traders' Nat. Bank v. Campbell, 14 
Wall. [81 U. S.] 87, 97, 98, decides different- 
ly, I should have been of the opinion that 
Husbands' consent to apply the money in 
the way the law would allow the parties to 
apply it, and his giving a check to that end, 
would not be fi-audulent witliin the moaning 
of the act Whether the case cited holds 
otherwise, it is rot necessary, nor indoed 
proper, to inquire. 

Judgment affirmed. 
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ATTAOn.MENT — NONllESIDENTS OP THE DISTRICT — 

Act Sept. "24, 17S9. 
[In admiralty. This was a civil suit against 
inhabitants of the district of Massachusetts, 
none of whom were found in the district of 
Connecticut at the time of serving the writ. 
The power to issue process of foreign attach- 
ment under tliese circumstances was held not to 
exist under the judiciary act of September 24, 
1789, § 11 (1 Stat 78). Opinion by SHIPMAN, 
District Judge; nowhere reported, and not 
now accessible.] 
[Questioned in Atkins v. Fibre Disintegrat- 
ing Co., Case No. 600. Approved in Atliins 
V. Fibre Disintegrating Co., Id. 602. Ques- 
tioned in Cushing v. Laird, Id. 3,508.] 



Case STo. 1,485. 

BLAIR V. FIRST NAT. BANK. 

[2 Flip. Ill; 10 Chi. Leg. News, 84; 5 Re- 
porter, 40; 2 Browne, Nat. Bank Cas. 173; 
12 Bankers' Mag. (3d S.) 72L] ^ 

Circuit Court, N. D. Ohio. Dec. 1, 1877. 

Negotiable Ixstrumests — Banks — Acthokity 
OP Cashieu— Note Payable to Him— Presump- 
tion AS to OwxEiisnip — Indorsement of Pa- 
per BY HiJi — Paper not Acthorized by Dis- 
countisg Committee — Accommodation Paper — 
Indorsement — Officers may Borrow Mo^by 
of the Bank. 
1. A note payable to M., cashier, is a note 

payable to the bank. 
[See Newberry v. Baldwin, Case No. 892,] 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 5 Reporter, 
40, and 2 Browne, Nat Bank Cas. 173, contain 
only a partial report] 
3FED.CAS. — 37 
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2. M,, as cashier,' has authority to assign 
notes. 

[See Newberry v. Baldwin, Case No. 892.] 

3. When the note is payable to M., cashier,, 
the presumption is that it is the property of 
the bank; and if indorsed by the cashier to an- 
other bank for discount it would be in effect 
asking the bank to discount it for the bank of 
which M. was cashier; and if discounted and 
the proceeds were received by the cashier it 
would be deemed the transaction of the bank,, 
and within the scope of the cashier's duties and 
for which the bank would be liable. Nor does- 
it matter what the defendant did with the- 
money. 

[See Newberry v. Baldwin, Case No. 892.] 

4. The president, cashier or director of a na- 
tional bank may borrow money of the bank as 
other persons. 

5. Whether paper has or has not been author- 
ized by the discounting committee of the bank 
does not in anywise affect parties who are bona 
fide indorsees before maturity. 

6. A cashier has no authority to indorse ac- 
commodation paper so as to bind his bank, not 
passing through it in its usual line of business. 
The indorsement to hind the bank must be with- 
in the scope of his duties as cashier. 

[See West St Louis Sav. Bank v. Shawnee 
County Bank, 95 U. S. 557.] 

[At law. Action by James A. Blair against 
the First National Bank of Mansfield upon a 
promissory note. Hearings upon demurrer 
to defendant's answer. Demm-rer sustained. 
Charge to jm-y. Verdict for plaintiff, and 
motion for new trial. Overruled. Judgment 
for plaintiff.] 

Slade & Kline and L. R. Critchfield, for 
plaintiff. 

M. R. Dickey and H. 0. Hedges, for defend- 
ant 

WELKER, District Judge. This suit is 
brought against the bank upon the following 
promissory note: "§5,000. Mansfield, Ohio, 
August 11, 1873. Ninetj'- days after date I 
promise to pay to the order of R. H. Mc-, 
Mann, cashier, five thousand dollars, at the 
First National Bank of Mansfield, in New 
York Exchange. Yalue received. Willard 
Hickox." Indorsed: 1st "Pay D. P. Dil- 
dine, Esq., cash or order.— R. H. McMann, 
Cashier." 2d. "Pay J. A. Blair, or order.— 
.D. P. Dildine." 

The petition alleged the assignment by R. 
H. McMann, cashier of the bank, for and on 
behalf of the bank, to D. P. Dildine, before 
due, and for a valuable considei-ation, and by 
said Dildine, before maturity and for a val- 
uable consideration, to the plaintiff, and 
avers the proper demand and notice on matu- 
rity to the First National Bank, etc. 

The defendant answers, as a defense, that 
the note was received by the said R. H. Mc- 
Mann without any consideration therefor, 
and endorsed to Dildine, cashier, without any 
consideration to said national bank, and 
solely as a matter of accommodation for said 
Hickox. That Hickox was largely indebted 
to the bank at the time of the execution of 
said note, and that he and said McMann un- 
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lawfully and fraudulently colluded and com- 
bined to clieat tbe bank, and with said pui'- 
pose and intent Hickox executed tlie note to 
JleMann, and with said purpose and intent, 
find AVithout any authority in law or fact 
therefor, McMann unlawfully and fraudulent- 
ly endorsed and delivered said note to Dil- 
dine without receiving any consideration 
therefor for said bank. 

To this answer the plaintiff files a general 
denim-rer. The answer does not deny the 
jissignment and ti'ansfer of the note by Mc- 
ilann, cashier, to Dildine, and by Dildine to 
the plaintiff, before maturity. 

We may, therefore, in considering the 
plaintiff's demurrer, and the sufficiency of 
defendant's answer, regard the assignment to 
have been made before maturity and for val- 
uable consideration paid by the plaintiff. 

That being so regarded, all that part of the 
answer as to the consideration of the note, 
or its assignment to the plaintiff, constitutes 
no defense to the note in the hands of the 
plaintiff, if he be an innocent holder of the 
note. 

The answer and demurrer raise two ques- 
tions for determination: 1st. Whether the 
note payable to Mcilann, cashier, is a note 
payable to the bank? 2d. Whether JIcMann, 
as such cashier, had authority to assign the 
note? As to the first point: The Case of 
Bank of Genesee, 19 N. Y. 313, was a suit on 
a note payable to -"the order of S. B. Stokes, 
Cash.," at the Bank of New York, and by 
him endorsed by the name of "S. B. Stokes, 
Cash." It was held by the court that the 
note was payable to the bank. Judge Denio 
in that case says: "In the absence of any 
evidence to connect the bill with defendant's 
bank, he wotild be regarded as the payee and 
iudorser Individually, and the abbreviation 
affixed to his name would be considered as 
doscriptio personae. But when it has been 
shown that he was the defendant's cashier, 
the presumption would be that the note pay- 
able in that form, was the property of the 
bank, and when he endorsed it with the ad- 
dition mentioned, and sent it to the plaintiff 
in an official letter, for discount, it was the 
same thing as requesting the plaintiff to dis- 
count on behalf of the defendant's bank." 

It was also held in that case, "that there 
being nothing in the circumstances to put 
the endorser upon inquiry, and he having dis- 
eoimted tlie bill in good faith, he was enti- 
tled to recover against the bank, although the 
biU was endorsed for the accommodation of a 
third party: the bank having no interest in 
it, but its governing officer authorized the en- 
dorsement and application for discount." 

In [Baldwin v. Bank of Newbm-y3 1 Wall. 
108 U. S.] 234r, it is held by the com-t: "That 
where negotiable paper is drawn to a person 
by name with addition of 'cashier' to his 
ijame, but with no designation of the par- 
ticular bank of which he was cashier, parol 
evidence is allowable to show that he was 
the cashier of a bank which is plaintiff in 



the suit, and that in taking the paper he was 
acting as cashier and agdnt of that corpora- 
tion." 

These cases, I think, settle that the na- 
tional bank was the owner of this note, al- 
though payable to McMann, as cashier; and 
that it was the paper of the bank. 

2d. Had he authority to ti-ansfer and en- 
dorse the note? 

In Morse on Banks and Banking (page 151) 
it is said, in speaking of the powers of a 
cashier, that "all its negotiable paper he may 
negotiate and tfansfer in its behalf, and to 
this end he may endorse it over, so as to 
bind the bank like any ordinary endorser on 
similai- paper." Again: "The outside party 
I dealing with him (cashier) in good faith, and 
I without notice of the irregularity, holds the 
I bank as if the transaction had been imob- 
I jectionable throughout. For it is the inher- 
ent power of the cashier, which he ext^rcises 
simply by virtue of his office, to make the 
transfer, and no person can be required, in a 
case where no circumstances of suspicion put 
him upon inquiry, to go behind this autlior- 
ity. If the agent exceeds it, the matter lies 
wholly between himself and principal." See, 
also, 29 N. Y. 554. 

Again: "That the cashier, by his indorse- 
m.ont of negotiable paper on behalf of the 
bank, will always bind the bank to the full 
extent that any individual endorser of like 
paper and in like form, would be bound, 
unless the holder of the endorsed paper took 
it with actual notice of some fact rendering 
the endorsement irregular and invalid." 

It wiU be seen by the authorities that the 
powers of a cashier are veiy large. He is 
the general agent of the bank for all its 
banking transactions. Whether he have spe- 
cific authority to do certain things or not, 
if within the scope of his general duties, 
the outside world have a right to presume 
the authority, and his acts bind the bank. 

In this case the note was payable to the 
cashier of the banli, and by him endorsed in 
the regular com-se of business, we have a 
right to presume, to Dildine, cashier of an- 
other bank, and by him to the plaintiff. What 
circumstances of suspicion were there about 
the transaction to put the plaintiff on his 
guard that appear in the answer? It is a 
common practice among banlis to receive ne- 
gotiable paper, and forward, after endorse- 
ment by the cashier to another bank, and 
there re-discount the same. 

There is no allegation in the answer that 
any of the matter therein set up was brought 
to the knowledge of the plaintiff, or that 
there were such circumstances surrounding 
the transactions therein set forth to put the 
plaintiff upon inquiry in purchasing the note. 

The admitted relation of McMann to the 
bank was such that any person had a right 
to suppose the transaction was in the usual 
course of business. 

In the absence of these facts in the an- 
swer, I do not tliink it a good defense, and 
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the demxuTer thereto will be sustained, 
case was tlien tried by a jury. 



Tlie 



WELKER, District Judge, in liis cliarge to 
tlic jury, made tlie following legal points: 

1. Tlie note being payable to "B. H. Mc- 
Mann, Cash".," is a note payable to the bank 
■of which he was casliier. 

2. If tlie evidence shows that McMann was 
the cashier of the bank (defendant), the 
presumption is, that the note payable in that 
form was the property of the bank, and if 
the cashier endorsed it as such, and sent it 
to the savings bank in an official letter for 
■discount, it would be the same thing as 
requesting the savings bank to discount it 
■on behalf of the defendant (bank). 

3. If the note of Hickox was the note of 
the bank and so received by the cashier, and 
■afterwards for the pm-pose of re-discounting, 
was endorsed by McSIann as such cashier, 
and discounted by the savings bank, and the 
proceeds sent to the defendant, that was a 
transaction within the scope of the duties of 
the cashier, and for which the bank is. liable, 
and it does not make any difference as to 
the right of the plaintiff, what the defendant 
•did with the money thus received. 

4. The president cashier or director of a 
national bank may borrow money from the 
bank, as any other person may, and execute 
n valid note for the same, that will bind 
them as well as the bank receiving it; and 
such note is not void, nor, in the absence of 
fraud, can such note be repudiated or avoid- 
•etl by the bank by reason of that relation. 

5. If the plaintiff purchased the note before 
maturity* and for a valuable consideration 
and in good faith, the defendant cannot set 
up any defense to the same growing out of 
the consideration of the note, or for want 
ot authority to make the note or the endorse- 
ment, unless he took it with actual notice of 
some fact rendering the endorsement irreg- 
ular and invalid; or xmless there was some- 
thing in the eh'cumstances of the ti'ansaction 
thi-owing suspicion upon it to put the plain- 
tiff upon inquiry as to the character of the 
ti-ausaction. 

6. If the indorsement of this paper by the 
<;ashier, and its being sent to the savings 
bank for discount was in the ordinary and 
usual line of banking business, then, that 
fact was not such a cu'cumstance as would 
put the plaintiff upon inquiry, for he had 
ii right to suppose it was legitimate and 
proper. 

7. If the note was payable to some person 
not connected with the bank, but assigned 
to the bank and endorsed by the cashier, 
and presented by an outsider, to the sav- 
ings bank for discount, that fact would be 
a circumstance to put the endorser upon in- 
quiry as to the transaction, and the author- 
ity of the cashier to make such endorsement 
to bind the bank. 

8. An outside party dealing with the cash- 
ier of a bank, in good faith and without no- 



tice of the irregularity, holds the bank as 
if the transaction had been unobjectionable 
throughout For it is the inherent power" of 
the cashier, which he exercises simply by 
virtue of his office to make the ti-ansfer, and no 
person can be required, in a case where no 
circumstances of suspicion put him upon the 
inquiry, to go behind this authority. If noth- 
ing appears upon the face of the paper, or 
in the eh'cumstances connected with the as- 
signment to throw suspicion upon it, the pm*- 
chaser, before maturity, is. not bound or re- 
quh-ed to make inquiry. 

9. The fact whether paper has been au- 
thorized by a discounting committee to be 
discounted by a bank, or not so authorized, 
does not in any way affect an outside party 
who is a bona fide indorsee of the paper 
before matm'ity. Such action or want of 
action by the committee, does not in any 
way affect the validity of the paper when 
put into circulation. 

. 10. Such committee being only part of the 
private machinery of the bank, devised for 
its own safety and advantage, the outside 
public is not in any way affected by its action 
ini relation to commercial paper. 

11. Accommodation paper in a legal sense 
means paper made without consideration 
therefor. 

12. A cashier of a bank has no authority 
to endorse accommodation paper, not pass- 
ing through his bank in its line of usual busi- 
ness, so as to bind his bank to the endorsee 
therefor. The endorsement to be binding up- 
on the bank must be within the scope of his 
duties as such cashier. 

13. If such circumstances of suspicion have 
been shown to exist as ought to have put the 
officers of the savings bank and the plaintiff 
upon inquiiy before pturchasing, they would 
be presumed to have either made the inquiry 
and ascertained the truth, or to have been 
guilty of a- degree of negligence equally fatal 
to their claim to be considered bona fide pur- 
chasers. 

14. That the fact that the plaintiff knew 
that Hickox, the maker of the note, was the 
president of the First National Bank (deft) 
was not such a circumstance as wovild con- 
stitute notice to the plaintiff to destroy his 
character of innocent holder of the note, or 
put him upon the inquiry as to the character 
of the note. 

' 15. The law presumes a considei'ation in 
every promissory note, because it is an obli- 
gation to pay money. 

Verdict for the plaintiff. 

Motion for new ti'ial. 1. Because of er- 
ror of the coimt in the law. 2. That the ver- 
dict was contrary to the law and the evi- 
dence. 

Before EMMONS, Curcuit Judge, and 
WELKER, District Judge. 

EMMONS, Circuit Judge. The action is 
upon an endorsement by " the defendant's 
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bank, as organized under tlie national bank- 
ing law. The note was regularly endorsed 
in due course of trade, by the cashier of the 
defendant, for full consideration paid by the 
Tiffin Savings Bank. The latter bank ti'ans- 
ferred it for full consideration to the p'ain- 
tiff before maturity. The defendant now 
moves for a new trial upon the gx-ound that 
as it appeared the malier of tlie note was in- 
solvent, was president of tlie bank, and, by 
eonnivanee with the cashier, fraudulently ob- 
tained the discount of the note hy tlie de- 
fendant, and that, in view of this fact, the 
court should have charged the jury, that 
inasmuch as tlie note was made by a person 
who was also president of the bank, that the 
discount per se was unlawful, and that tlie 
note on its face put the plaintiff upon in- 
quiry, and authorized the defendant to prove, 
as against him, the want of consideration. 

It is somewhat difficult to deal with such 
a proposition. If there is any possible de- 
fense in a case like tliis, it is only upon the 
broad groimd that the president of a bank 
is incompetent in all cases to become a bor- 
rower from his bank, and that his paper is 
in all instances unlawful. 

This is not a case of failure of considera- 
tion. The contract given in evidence is one 
for which the defendant received full con- 
sideration. The savings bank and its trans- 
feree, the plaintiff, have nothing to do with 
solvency or insolvency of the maker of the 
note. They dealt with the bank which en- 
dorsed it. 

If there is any defense, it must be on the 
gi'ound of illegality, that the ti-ansaction is 
ultra vires, or so at war with public policy 
as to become void at common law. If such 
grounds can be maintained, then, of course, 
all parties to an unlawful transaction can 
set that up as a defense. 

No ease has been referred to showing that 
a bank officer or director cannot borrow as 
freely as otlier persons, so as the loans are 
honest, and the borrowei-s do not themselves 
participate in authorizing tlie loan. On page 
99 of Morse on Banking, after discussing the 
general doctrine, that so far as the bank it- 
self is concerned (but not as to third persons), 
that it is rmlawful for a director to vote 
upon a matter in which he is personally in- 
terested, it is added tliat: "In the absence 
of legislative prohibition there is no rule of 
the common law which prevents the making 
of a loan or discount to a director any more 
than to any other person." Cites Conyng- 
ham's Appeal, 57 Pa. St. 474. 

The distinction is plain in principle, as it 
has always been recognized in actual ad- 
ministration, between being interested in a 
valuable conti-act and in borrowing money 
at a Ia\vfiil rate of intei-est. 

It has never been deemed a breach of 
ti'ust for an officer of a corporation to bor- 
row its money. Ang. & A. Corp. 296, 297, §§ 
299, 300. 



Cashier may transfer the securities of the 
bank in the usual course of business. It be- 
ing entirely clear that a bank director or 
officer may, in the ordinary course of busi- 
ness, borrow money of the corporation, it 
would have been error for the judge to have 
charged the jiu-y that the mere form of 
paper showing he had done so, was notice 
to the plaintiff of any fraud upon the bank. 
It is unnecessary to say that irregularities in 
the condiict of the internal affairs of a cor- 
poration do not bind third parties who had 
no notice, for here it does not appear that 
any irregiilarity had occmTed. At the most, 
it is a fraudulent discount of paper to an 
insolvent party. In such a case the defend- 
ant concedes that a third party taking the 
paper from the bank itself, paying full con- 
sideration, may recover on its endorsement. 

The motion for new tiial is overruled, and 
judgment on the verdict. 



BLAIR OIAYO v.). See Case No. 9,354. 

BLAIR (TJXITED STATES v.). See Case No. 
14,G07. 



Case nNTo. 1,486. 

BLAIR T. WESTERN FEiLVLE SEM- 
INARY. 

[1 Bond, 57S.] ^ 

Circuit Court, S. D. Ohio. Oct. Term, 1S64. 

Courts— JuiiisBicTios — Citizenship — Removal 
TO AxoTiiER State — Dosiicile. 

Tlie plaintiff, having left Cincinnati in lSy6, 
with tlie purpose of permaaeutly residing in 
Chicago, and having resided tliere till 1859, in 
the meantime exercising the riglit of voting in 
Illinois, was a citizen of that state in l^oS, 
when this suit was brought, and had a right to 
sue ill this court, though he afterward returned 
to Cincinnati. The fact, that his wife and 
younger children remained at Cincinnati did 
not, under the circumstances of this ca.se, pre- 
vent the plaintiff from becoming a citizen of Il- 
linois. 

[See Cooper v. Galbraith, Case No. 3,193.] 

[At law. Action by John Blair against the 
Western Female Seminary for breach of con- 
tract. Heard on a plea to the jm-isdiction. 
Overruled.] 

C. D. Coffin, for plaintiff. 

S. J. Thompson, for defendant. 



OPINION OP THE COURT. For some 
unexplained reason, this ease has been pend- 
ing in tills com-t since the year 1858. It was 
brought by the plaintiff, as a citizen of Illi- 
nois, to recover an alleged balance due him 
on a conti'act for building the Western Fe- 
male Seminai-y, an incorporated institution 
located at the town of Oxford, in Butler 

^ [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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county. The defendant has at length ap- 
peared to the action, and has filed a plea to 
the jurisdiction of liie court, on the gi-ound 
that the plaintiff was a citizen of the state 
of Ohio at the time suit was brought, and 
has since continued to be such. The plaintiff 
has joined issue with the defendant, and the 
question of jurisdiction is the only one now 
before the court. 

The evidence seems to be conclusive, that 
the plaintiff, having previously resided with 
his family, at Cincinnati, was unfortunate in 
business as a brick-maker and brick-lay ei-; 
and in the year 1856, removed to Chicago, 
leaving his family here, with the intention of 
taking them to Chicago at a subsequent time 
and making it his permanent residence. His 
pm-pose, as he states in his testimony, in 
leaving his wife, was that his younger chil- 
dren might be educated at the high school 
in Cincinnati. He continued at Chicago, in 
pui-suit of his business, until lSo9, intending, 
up to that time, to remove his family and 
continue his residence permanently there. 
His wife, however, being opposed to living 
at Chicago, in 1859 he came back to Cincin- 
nati. The testimony is satisfactory to prove 
his intention to have been, in going to Chi- 
cago, to make that place his home. It is also 
proved, by those w^jlO knew him intimately, 
that while absent he was regarded as hav- 
ing his residence at Chicago. And, in sup- 
port of this conclusion, it is proved that 
while there he voted for two successive 
years, including tlie year in which this suit 
was commenced. 

It is clear that, in this state of facts, the 
plea to the jurisdiction is not sustained. The 
plaintiff was a citizen of Illinois in 1858. 
when this suit was brought, having gone 
there without any intention of leaving, and 
having there exercised tlie right of voting as 
a citizen of that state. He was not, there- 
fore, at that time a citizen of Ohio, and had 
an undoubted right to sue in this com-t. The 
fact, that owing to his wife's opposition to 
living at Chicago he subsequently left the 
place, does not prove he did not go there 
for a permanent settlement, nor that he was 
not a citizen of Illinois wlien this suit was 
brought. His subsequently formed pmrpose 
of leaving Chicago can not affect or inval- 
idate the evidence of his actual residence 
there at the time stated. Neither does the 
fact of his leaving a part of his family at 
Cincinnati, imder the circumstances proved, 
negative the fact of citizenship in Illinois. 
tShelton v. Tiffin] 6 How. [47 U. S.] 1G3, 185; 
[Ennis v. Smith] 14 How. [55 U. S.] 422. 

The plea to the jurisdiction is overruled. 



Case 3>To. 1,487. 

The BLAIKBAU. 

[See Mason v. The Blaireau, Cases Noa. 9,230 
and 9,231.] 



Case Ko. 1,488. 

In re BI^AISDELL et al. 
[5 Ben. 42.0', ^ 6 N. B. R. 78; 42 How. Pr. 274.] 

District Court, S. D. New York. Dec. Term, 

1871. 
BANKBUPTor— Duty op Assignee— List op Cred- 

ITOKS. 

The assignee in bankruptcy may be ordered 
by the register to furnish to the bankrupt a cer- 
tified list of the creditors who have proved their 
debts, and must obey the order. 

[Cited in Re Dole, Case No. 3,905.] 

[In banlvTuptcy. In the matter of Alvah 
Blaisdell and others.] 

In this case one of the bankrupts having 
applied for his discharge, his petition was 
referred to' the register. The register gave 
him duplicate lists of the creditors who have 
proved their debts, one of which he left with 
the assignee to be certified as correct by 
him. The assignee having failed to do so, 
the bankrupt obtained from the register an 
order that the as.signee show cause why he 
should not sign the lists. On the retm'u of 
the order to show cause, the assignee failed 
to appear, and he did not sign the lists, 
whereupon the register certified the pro- 
ceedings to the coui-t, stating that he pro-- 
posed to make an order that the assignee 
fm-nish and deliver tiie lists, duly signed, to 
the banlti-upt within three days. 

= [By JOHN FITCH, Register: This case 
is now pending before me. It is an in- 
voluntary proceeding. At the first meeting 
of a'editors herein, John Mackenzie was duly 
chosen assignee and accepted said trust, his 
appointment was duly confirmed and the 
usual assignment of the bankrupt's estate 
and effects was made and delivered to him. 
That quite a large number of claims have 
been proven against the estate, which proofs 
of claims have been delivered to said as- 
signee. That Alvah Blaisdell, one of the 
said banla-upts, on the 27th day of October, 
1871, filed his petition for final discharge in 
the office of the clerk of this comrt in bank- 
ruptcy. That the said cause is before me in 
accordance with the rules and practice of 
this com*t. Whereupon said banki-upt ap- 
plied to me for an order to show cause why 
he should not be discharged. I thereupon 
made and delivered to said bankrupt dupli- 
cate lists of all the debts proven against his 
estate, taken from my books, the record of 
this com-t. That it appears from the petition 
of said bankrupt, that said list of debts, &c., 
were delivered to and left with said John 
Mackenzie, assignee as aforesaid, for his sig- 
nature, on or about the 29th day of October, 
1871. That said petition fm'ther states upon 
information and belief that said list of debts 
were by said assignee delivered to one D. 
M. Porter, Esq., his attorney, who was called 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
* [From 6 N. B. R. 78.] 
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upon several times by one James J. Yates, 
Esq., on behalf of said bankrupt, for tbe 
purpose of obtaining said lists of debts, &c. 
That said D. M. Porter, stated to him that 
he would examine said lists at his leisiu'e, 
and if he found them correct he would send 
them to the rej^ister. That said Porter did 
not send said lists of debts, &c., to me, and 
said banla-upt on the 8th day of November, 
1871, applied to me by petition duly verified, 
for an order to show cause why said John 
ilackenzie, assignee as aforesaid, should not 
sign said lists of debts, &c., and deliver the 
same to me. Whereupon I issued an order 
to show cause, directed to said John Mae- 
Ueuzie, assignee, requiring him to sliow cause 
before me on the 14th day of November, 
1871, at 12 o'clock noon of that day, why he 
should not sign said lists of debts, &e. 

[That a copy of said petition and order to 
show cause was duly served tipon said as- 
signee, on the 9th day of November, 1871, 
as appears by affidavit. That on the retiu-n 
day of said order to show 'cause, to wit, No- 
vember 14, 1871, said assignee failed to ap- 
pear either in person or by attorney; neither 
did he sign or deliver said lists of debts, &c., 
to me of said bankrupt. 

[The bankrupt is, by the rules and practice 
of this court, entitled to an order to show 
cause and the certificate, as it is necessai-y to 
file with the petition for discharge a list of 
the creditors who have duly proved their 
debts, and it is also the duty of the assignee 
to certify the same, as notice to the creditors 
who have proven their debts must be sent 
by mail to all such creditors. Gazz. Banlcr. 
135. It has been the uniform practice in this 
district for the assignee to make such cer- 
tificate, which certificate most certainly 
comes within the word "instrument," as per 
section of the banlirupt act, and it is not rea- 
sonable tliat he should do so, as many claims 
as are proven before the courts, other than 
of the district in which the cause is pending, 
and sent directly to the assignee in the case, 
instead of being first sent to the register in 
charge, to be by him adjudicated upon, en- 
tered upon the record of the com't, and then 
delivered to the assignee, as they should fii'st 
be entered upon the records of the com-t It 
has been the nniform practice in this dis- 
tinct to have such certificate signed both by 
the register and the assignee, in order to en- 
able the bankrupt to have a correct list- filed 
with the clerk, so that aU the creditors may 
receive the notice of the order to show cause, 
thus enabling tliem to oppose the bankrupt's 
discharge, and also freeing the bankrilpt 
from any imputations of filing an incorrect 
list, or of withholding the name of any cred- 
itor; also leaving his discharge free from 
any taint of fraud and avoids the appear- 
ance of any evil intent. 

[I hold it to be the duty of the registers in 
the trial of the causes before them to see 
that the rules and practices of the com't shall 
be complied with, and that the proceedings 



had before them should be in conformity 
with the rules of the court, the general or- 
ders and the bankrupt law. [Act March 2, 
1867; 14 Stat 517, c. 176.] This doctrine is 
held by the com-t in Re Bushey [Case No. 
2,227]. This motion is properly made before 
the register, as the register is the court be- 
fore whom it must be heard. In re Carow 
[Id. 2,426]; In re Heller [Id. 6..339]. 

[The bankrupt has a right to make this 
motion, as the refusal of the assignee, or his 
neglect to give such certificate operates as a 
stay of proceedings, as the certificate is a 
necessary proceeding in the case in order to 
enable the banlii-upt to obtain the order to 
show cause why he should not be discharged, 
and to notify the creditors entitled by law 
to such notice. This proceeding is ex parte. 
The bankrupt is entitled to the order as a 
matter of right. It is the duty of the regis- 
ter to gi-ant it. It is an application to the 
court to require the assignee, who is an offi- 
cer of the court, to do his duty. A creditor 
has no right to oppose it, and no notice of 
it is required to be given to any one but the 
assignee. Should the assignee be dissatis- 
fied with the decision of the register, he has 
the right to appeal from the order at cham- 
bers to the special term, the same as a cred- 
itor would have from the decision of the reg- 
ister, allowing amendments to schedules. In 
re Hill [Case No. 6,481]; In re Orne [Id. 
10,582]; In re Jones [Id. 7,447]; In re Levi 
[Id. 8,296]; In re Patterson [Id. 10,814]; In 
re Morford [Id. 9,796]; In re "Watts [Id. 
17,203]. 

[The decision of this motion necessarily in- 
volves the question of the duties of an as- 
signee and the power of the com-ts over them 
and their proceedings. The law and prac- 
tice of the courts give sufficient power to 
the coui'ts for all practical purposes to com- 
pel the assignee to obey its orders. It arises 
in these proceedings before me to certify 
the same to the courts. The English au- 
thorities hold an assignee to be a pei'son 
appointed by the court during the pendency 
of the suit to do and perform certain acts 
under the direction and order of the com-t, 
or under the provision of some statutory en- 
actment. "Wyatt, Pract Reg. 355; also, see 
Gazz. Bankr. Dig. He is an officer of the 
court (In re Bm-ke, Ball & B. 74), and cannot 
be disturbed by any body without leave of 
the court. His appointment was provisional 
only, and was subject at all times, upon 
proper cause shown, to removal by the eoiu't. 
Skip V. Harwood, 3 Atk. 504; Cooke v. 
Gwyn, Id. 690. He was appointed by the 
com*t as an indifferent person and as an 
officer of the com-t to act on behalf of the 
parties interested. 

[The supreme com-t of this state at a gen- 
eral term, first judicial district, Ingraham, 
J., held that an assignee was an officer of 
the court, and it was the duty of the com-t 
to make all orders to secure the proper fid- 
fillment of his duties, and such has been the 
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uniform decision of all our state courts. 
The riglits, duty and power of the court to 
conti-ol the action of assignees is clearly 
given hy section 18 of the banla-upt act, and 
it is also in the inherent power of the com-t 
to exercise a sound discretion and controlling 
jurisdiction of its officers and suitors, as 
well as the subject matter of the action in 
any proceeding pending before it. 18 Wend. 
652; 1 Denio, 659; 11 Jolms. 254; 1 Grab, 
Pr. (3d. Ed.) G61-675; Gazz. Banla*. Dig. 

[By rule 19 of the general orders in bank- 
ruptcy, the duties of an assignee are de- 
fined, and his actions governed by the orders 
of the court In a recent decision by the 
supreme court of the United States, Chase, 
G. J., held in the opinion of the court, all the 
justices concurring: "That an assignee must 
do Ms duty, and it is but fair to hold, that 
if he neglects or refuses to do his duty, the 
com't will, on motion, compel him to do so 
which can be done by the judge or register 
as the circumstances of the case require." 
In a case like this, it is clearly the intention 
of the bankrupt act, that the register should 
exercise this authority while the case is 
pending before him. 

[By section IS of this bankrupt act, an 
assignee refusing or unreasonably neglect- 
ing to execute an instrument when lawfully 
reauired by the court, or disobeying a law- 
ful order or decree of the coui-t in the prem- 
ises, may be punished as for a contempt of 
comrt. 

[Any person interested in the acts of an 
assignee may apply to the coui't for an 
order recLuiring of such assignee the specific 
performance of any of his duties; and that 
in this case the register has the power to 
' grant the order asked for. In re Gettleson 
[Case No. 5,373]; Gazz. Bankr. Dig. 

[It was plainly the intention of congi'ess to 
give the registers, as assistant district 
judges, the same power in all respects, in 
cases pending before them, that the district 
judges have. Such have been the uniform 
decisions of aU the district judges, and the 
registers who have written on the subject. 
Such power was absolutely necessary to be 
given to the registers, in order to enable 
them to discharge the judicial duties devolv- 
ing upon them. In re Kingon [Case No. 7,- 
815]. The assignee does not, either in per- 
son or by attorney, show any cause why 
this motion should not be granted; there- 
fore, admits the facts stated in the motion 
papers, and that the bankrupt is entitled to 
tliis specific relief. It is but reasonable and 
right that he should give the certificate, and 
the refusal to do so, especially after the 
notice of this motion is improper, and a lack 
of good faith as assignee and the nonperform- 
ance of a plain and imperative duty and 
calls at once for the imperative order of 
this com't reauiring him to do his duty. I 
propose to grant the following order, and 
ask the direction of the district com-t there- 
on, which order will be binding on the as- 
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signee, and it will be his duty to obey it 
or be punished for contempt of com-t. At 
the request of the bankrupt I certify the fact 
of the nonperformance of duty on the part 
of tlie assignee to the district com-t 

[Upon the motion papers, proceedings in 
bankruptcy, and application of Alvah Blais- 
dell, one of the said bankrupts, and upon 
all the proceedings under the order to show 
cause of November Sth, 1871, it is ordered 
that John Mackenzie, the assignee herein, 
furnish and deliver to Alvah Blaisdell, one 
of the above named bankrupt^, a list of all 
the debts and claims proved against the 
estate of said banki-upfs, which have come 
into his hands, with the places of residence 
and post office addresses, when stated, duly 
signed by said John Mackenzie as assignee 
herein, within three days after the service 
of a copy of this order. upon him. 

[First. Upon the motion papers and the 
proceedings in this case before me, I de- 
cide, as a matter of law, that this motion to 
compel the assignee to perform a duty mere- 
ly to give the usual certificate of the names 
of the creditors, who have proved their 
claims herein, is one which he has a right 
to make ex parte, and the register the right 
to hear and determine, and that none but 
the assignee and bankrupt has a right to be 
heard upon the motion. 

[Second. That the banki-upt is by the i-ulcs 
and practice of this com-t, and the bank- 
rupt law, entitled to the usual certificate, 
giving the names of the ci*editors who have 
proved their claims, and that the assignee 
in this ease sign a certificate setting forth 
the names of the creditors who have proved 
their claims as per form. 

[In this case the relief asked for by the 
bankrupt is necessary in his proceedings. It 
is the duty of the assignee to make the re- 
quired certificate; he has been duly re- 
quested to make it. He has failed to do so. 
The motion of the banlirupt is granted.] ^ 

BLATCHFORD, District Judge. I think 
that the register has power to make the pro- 
posed order, and that it will be the duty of 
the assignee to comply with it 



Case K"o. 1,489. 

BLAISDELL v. DOWS. 
[4 Ban. & A. 499.] ^ 
Circuit Court, D. jNIassachusetts. Sept, 1S79. 
Patents— Vai^idity — Force of Prick Decision. 
The validity of a patent which has been once 
upheld by the court must be taken for granted, 
on a motion for a preliminary injunction, in an- 
other suit for the infringement of the same pat- 
ent, unless some new evidence, not accessible 
before, or some other reason for doubting the 
soundness of the result reached in the former 
case, is brought forward. 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

^ [From 6 N. B. R. 78.] 
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[In equity. Bill by Jolin H. Blaisflell 
against Gustavus D. Dows for infringement 
of letters patent Temporary injunction 
granted.] 

T. 'W. Clarice, for complainant 
D. B. Goi'e, for defendant. 

LOWELL, Circuit Judge. The validity of 
Blaisdell's patent to tlie extent of certain 
narrow claims having been upheld by this 
court [in Blaisdell v. Tufts, Case No. 1,491], 
must be talien for gi'anted in deciding this 
motion, imless some decidedly new evidence, 
not accessible before, or some other reason 
for doubting the soundness of the result 
reached in the former case, is brought for- 
ward. The defendant will have every op- 
portunity for contesting all questions, but 
the prima facie case on this point is with the 
plaintiff. 

I think the apparatus of Dows, made un- 
der his patent of 1SG4, is within the fourth 
claim of Blaisdell's patent of 1SG3, his cup 
being, so far as I can see, a movable dia- 
plu-agm operating substantially like the fixed 
diaphragm, 17, of the patent. 

Temporary injunction granted. 

[NOTira. Patent No, 40.811 was granted to 
J. H. Blaisdell, December 8, 1SG3. For an- 
other case involviiiE; this patent, see note to 
BJaisdell v. Tufts, Case No. 1,401.] 



Case K"o. 1,490. 

BLAISDELL v. PUFFEE. 

[4 Ban. & A. 500.] ^ 

Circuit Court, D. Massacliusetts. Sept., 1879. 

Patests— IxFKiXGBMEXT — Use op Uxsecessakt 
Pakt of Machixe. 
An objection, that the construction of one 
part of tlie patented apparatus, in a particular 
form, is unnecessary, will not avail a defendant 
who uses the form claimed in the patent. 

[In equity. BiU by John H. Blaisdell 
against Calvin D. Puffer for infringement of 
letters patent. Temporary injunction grant- 
ed.] 

T. W. Clarke, for complainant 
D. B. Gore, for defendant 

LOWELL, Circuit Judge. As to the valid- 
ity of the patent, I refer to my remarks in 
the case against Dows. [ElaisdeU v. Dows, 
Case No. 1,489.] 

The soda pipe or apparatus, which is ex- 
hibited as having been bought of the defend- 
ant appears to me to infringe the fourth 
claim. If it be ti'ue, as was suggested at the 
argument, that the contraction in the cham- 
ber is imnecessaiy, then the defendant can 
easily change the form of the chamber and 
escape the patent; but his apparatus, as it 
now stands, seems to have a chamber like 



^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



what was decided to be the fourth claim of 
the patent, and, to be valid. 
Temporary injunction ordered. 

[NOTE. Patent No. 40,811 was granted to 
J. H. Blaisdell, December 8, 1SG3. For other 
cases involving this patent, see note to Case 
No. 1,491.] 



Case No. 1,491. 

BLAISDELL v. TUFTS. 

[3 Ban. & A. 521; ^ 15 O. G. SSI.] 

Circuit Court, D. Massachusetts. Oct., 1S78. 

Pa TEXTS — Son A "Water Appakatus. 

Letters patent No. 40,811, granted to John H. 
Blaisdell, December Sth, 1SG3, for an improve- 
ment in soda-water apparatus, in view of the 
state of the art, held valid. 

[In equity. Bill by John H. Blaisdell 
against James W. Tufts for infringement of 
letters patent Interlocutory decree for com- 
plainant] 

Thomas W. Clarke, for complainant. 
George L. Roberts and R. L. Roberts, for 
defendant 

LOWELL, Disti'ict Judge. The complain- 
ant is the patentee, in patent No. 40,811, for 
an improvement in soda-water apparatus, 
granted December Sth, 18G3. One part of the 
invention, relating to the supply of synips, 
is not in issue. The second, divided into 
three claims, is for an arrangement for draw- 
ing the soda through two different deliveries 
with but one manipulation on the part of 
the operator. The inventor describes a com- 
pression-cock, working upon a washer and 
diaphragm, so that by turning the cock a 
short distance the soda-water is admitted 
into a small pipe, through which it is dis- 
charged into the tumbler with considerable 
velocity, in order to mix the syrup. By a 
fm'ther movement of the same cock the soda- 
water is permitted to enter a chamber sur- 
rounding the pipe, and through the chamber 
it flows down more slowly to fill the tum- 
bler. The pm'poso of this consti'uction is 
to dispense with the use of the condensing- 
bottle, and to save time, and thereby im- 
prove the beverage. 

The claims said to be infringed are the 
first, third and fourth: "1. I claim, in a 
soda apparatus, the arrangement of one out- 
let for soda within another, substantially as 
described." *'3. Also, the arrangement, in a 
soda apparatus, of a diaphragm, n, and disk, 
q, or the equivalent thereto, so as to act 
under pressiKe, as described, to admit into 
two or more passages, and to shut off there- 
from, the soda applied from a common 
som'ce. 4. Also, the formation of a cham- 
ber in a soda-discharge pipe, so as to op- 
erate to cheek the velocity of the discharge 



* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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under pressure, and tlms supersede the em- 
ployment of the condensing-bottle, substan- 
tially as set forth." 

The defendant is licensed hy Mr. Gee, 
■whose patent is some months older than the 
complainant's, and dui-ing the Ions time that 
this case has been pending, ho has made no 
draft tubes like the complainant's, as we 
understand. But he did auake some such 
tubes several years agro, and has thereby in- 
fringed the patent to some extent. 

The evidence shows clearly that the ivU- 
-entee was not the fii'st to invent a mode of 
discharging soda-water which should avoid 
•the necessity of using the condensing-bottle. 
The Gee apparatus delivers two sti-eams of 
soda, one small and rapid and the other 
large and slow, into the tumbler without the 
Tise of a condensing-bottle, and the defend- 
ant contends that it is a much better work- 
ing device than that of tho plaintiff. There 
is some reason to suppose that it has proved 
a better device, but it is specifically differ- 
ent, because it makes use of two cocks in- 
stead of one. The question in the case is: 
What, if anything, is left to the plaintiff in 
the hght of the evidence in the record? 

Consti'uing Blaisdell's patent, as we ti-y 
to do all patents, ut res valeat, we think it 
can be sustained upon a naiTow construc- 
tion, which will give him his exact improve- 
ment. . 

We think his chamber is a somewhat dif- 
ferent conti'ivance from any pipe which was 
used before, and may properly enough be 
distinguished by the name "chamber;" and 
that it is so described as to distinguish it, 
by giving it an enlargement followed by a 
<:ontraction. 

It is ti'ue that in one passage of the speci- 
"lacation it is spoken of as a "chamber or en- 
largement;" but taking into consideration 
the drawings, and the other part of the de- 
scription, in which a collar or diaphragm is 
mentioned, we think we may say that a 
mere enlargement does not satisfy the pat- 
ent, unless it should be clearly proved that 
it has all the useful effect of an enlai-gement 
followed by a contraction, which we do not 
think is proved. This sustains the fom-th 
■claim. The first and third claims may, we 
think, be sustained in like manner, by con- 
fining them to the form of device which the 
plaintiff made— that is to say, the third as a 
■diaphiagm and disk, operating to admit the 
soda to two separate deliveries, and the first 
as being for a small outlet within a larger 
■chamber, substantially as. described. 

The Gee apparatus. In the form in which 
Gee first tried it, but which he abandoned 
as being inferior to that which he patented, 
comes very near the plaintiff's invention; 
but we think the chamber and valve both 
somewhat different, and doubt whether the 
whole tube would operate satisfactorily to- 
effect the purpose described in the patent 
It was used so short a time that it is not 
clear that it actually had the mode of op- 



eration, to a sufficiently practical pm-pose, 
to avoid the patent. 
Interlocutory decree for the complainant 

[NOTE. Patent No. 40,811 was granted to 
J. H. Blaisdell, December 8, 1SG3. For other 
cases involving this patent, see Blaisdell v. 
Doivs. Case No. 1,489; Blaisdell v. Puffer, Id. 
1,400.] 
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Case No. 1,49S, 

In re BLAKE. 

[2 N. B. E. 10 (Quarto, 2).] * 

District Court, W. D. Michigan. July 2, 1868. 

Baxkruptot — Examination of Bankrupt — Wit- 
ness — Act of 1S67. 

1. The examination of the bankrupt must be 
regarded in the nature of the examination of a 
witness; there is no good reason wiiy anyone 
possessing information may not be required to 
submit to an examination. 

[Cited in Re Krueger, Case No. 7,942.1 

2. A witness cannot rightfully object to being 
sworn or refuse to be examined upon any mat- 
ters which shall be within the subjects men- 
tioned in section twenty-six of the United States 
bankrupt act of 18(>7. 

[Cited in Ke Krueger, Case No. 7,942,] 

In bankruptcy. This was a case of in- 
voluntary banki'uptcy. Adjudication was 
made June 10th, 1808, On the 1st day of 
July the petitioning creditors applied to the 
district judge for a summons for one Chai-les 
H. Haddey to appear before the register. 
Col. E, H. Thompson, and submit to an ex- 
amination under section twenty-six of the 
bankrupt act; then' application showing, 
among other things, that- the said Hackley 
had knowledge of the location, situation and 
condition of the banki"upt's property and of 
the disposal thereof in fraud of said act 
The summons was issued and Mr. Hackley 
appeared in pursuance thei-eof, attended by 
counsel, who objected to his being sworn 
for the following reasons: 

First. The act authorizes the examination 
of persons other than the bankrupt as wit- 
nesses only. 

Second. There being no issue in this case 
and no fact in dispute, this person cannot 
be examined as a witness. 

Third, Only the banki-upt can be exam- 
ined generally as to his affau's under section 
twenty-six [of the act of March 2, 1867 (14 
Stat. 529)]; other persons not until an issue 
is found. 

Under the advice of his counsel, and on 
the above ground, the witness refused to be 
sworn, 

WITHEY, Disti-ict Judge. By the twen- 
ty-sixth section of the bankrupt act, the court 
may, upon application of the assignee or a 
creditor, or without any appfication, "at all 

* [Reprinted by permission.] 
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times," require the bankrupt to attend and 
submit to an examination in reference to 
tlie subjects embraced in the first paragraph 
of the section. And may "in lilie manner," 
that is, upon like application, or without any 
application, and "at all times," I'equire the 
attendance of any other person as a wit- 
ness. The examination of the bankrupt 
must be regarded in the nature of the ex- 
amination of a witness, and there is no good 
reason why any one possessing information 
may not be required to submit to an exam- 
ination. What can the person examined as a 
witness be examined concerning? Clearly it 
must be concerning the same subject in refer- 
ence to which the bankrupt may be ex- 
amined, so far as he has knowledge. No 
other matter is referred to in the section as 
the subject of inquiry and examination. 

Disclosm-e is the object of any examina- 
tion under section twentj--six, and in a ease 
of involuntary bankruptcy it may not be pos- 
sible to obtain the presence of the banki-upt 
for examination. If, then, a person other 
than the bankrupt cannot be examined gen- 
erally upon the subjects embx'aced in this 
section, the pm-pose of the section may often 
be defeated, even where there ai-e known 
parties who possess the requisite information 
concerning the bankrupt's estate. There is 
nothing in the section or the act indicating 
that a person other than the bankrupt can- 
not be required to attend as a witness and 
testify until an issue is made up or some 
fact is in dispute. I am of the opinion, there- 
fore, that the witness cannot rightfully ob- 
ject to being sworn or refuse to be exam- 
ined upon any matters in the application 
made and filed for his examination which 
shall be within the subjects mentioned in 
section twenty-six, in reference to which the 
bankrupt may be required to submit to an 
examination. = * * 
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Case mio. 1,493. 

BLAKE V. ALABAilA & C. R. CO. et al. 

[6 K B. R. (1873) 33Lj ^ 

Circuit Court, D. Alabama. 

Courts — Coxcuurext Jukisdictiox of Pedeiiaij 
AKD State Coukts — Effect of AcQuisrnoN of 

JuiJISD10TIO>r. 

1. On review of a motion in the United States 
court to appoint a receiver to take possession of 
the property of a coi-poiation already ordered to 
be delivered to a receiver appointed by a state 
court. Bvld, tliat the jurisdiction of the two 
courts was conciuTent; that the jurisdiction of 
the state court was first invoked and asserted, 
consequently no court of concurrent jurisdiction 
can or ouglit to interfere with it. 

[Cited in Bruce v. Manchester & K. R. R., 19 
Fed. 345.] 

2. Motion continued, to allow the defendants 
to set up the facts in regard to the proceedings 

^ [Reprinted by permission.] 



of the ciiancery court of Sumter county by 
formal answer. 

[In equity. Reargument of motion to ap- 
point a receiver of defendant, a bankrupt. 
Denied.] 

Rice, Morgan & Southworth, for complain- 
ant. 

Elmore, Walker, Brooks, O'Neil, Stone & 
Ti'oy, for defendants. 

WOODS, Circuit Judge. I have listened 
with interest and attention to the ro-{U"gu- 
ment of the motion for the appointment of 
a receiver in this case, and upon the points 
argued and decided at the first hearing have 
not been able to reach any different conclu- 
sions from those already announced. On the 
re-argument, however, a fact in the caso 
was stated and pressed upon the attention of 
the court, which was not stated in the first 
ai'gument, or if it was, must have been over- 
looked. It is now stated, and the statement 
is supported by affidavits, that on the fom-tli 
day of September, eighteen hundred and sev- 
enty-one, a bill was filed in the name of the 
state of Alabama, complainant, in the chan- 
cery court of the state of Alabama for the 
county of Sumter, against the Alabama & 
Chattanooga Ilaili-oad Co. and others, de- 
fendants, seeking a foreclosure of the first 
mortgage executed by said railroad company 
upon its property and fi-anchises, on account 
of interest due on the bonds secm*ed by mort- 
gage, which interest has been paid by the 
state of Alabama, in default of payment by 
the railroad company, and praying the ap- 
pointment of a receiver of the property and 
effects of said company. That upon the mo- 
tion for the appointment of a receiver, said 
cause had been heard by the chancellor of 
the western division of the state of Alabama, 
who had sustained the motion, and appointed 
Charles Walsh, receiver, and that Walsh had 
accepted said ti*ust and given bond. The in- 
terlocutory decree of the state chancellor, 
appointing a receiver, directs him to take 
possession of all the propertj'' both real and 
personal, within the state of Alabama, of 
said railroad company, and if the same is 
not delivered that a writ of possession be 
issued by the register of the coui-t, and a 
writ of attachment against all persons re- 
fusing to deliver said property. 

The bill in this case now on hearing wqis 
not filed until the twelfth day of September, 
eighteen hundred and seventy-one, eight 
days after the filing of the bill in the state 
chancery court The motion is now to ap- 
point a receiver to take possession of the 
property already ordered to be delivered to 
Walsh by the state chancery com-t. 

On a motion addressed to its sound discre- 
tion, ought this court to make the order 
prayed for? The state com*t had jin-isdic- 
tion of the subject matter of the suit before 
it and of tlie parties. Its jmisdiction was 
fii'st invoked and asserted. It is too well 
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settled to need citation of many authorities 
that as between courts of concmTent jurisdic- 
tion that which first acts is entitled to exer- 
cise its jurisdiction to the exclusion of the 
others. The com'ts of the United States and 
those of a state haye concui-rent jurisdiction , 
in many cases, but when persons or property 
are liable to seizure or arrest by the process 
of both that which first attached is entitled 
to the prefei*ence. Ex parte Jenkins [Case 
No. 7,259]; Smith v. Mclver, 9 Wheat. [22 
U. S.] 532; Shelby v. Bacon, 10 How. [51 U. 
S.] 56; Taylor v. Carry 1, 20 How. [61 U. S.] 
583; MaUett V. Dexter [Case No. S,9SS]; The 
Robert Fulton [Id. 11,890]; Ex pai-te Eobin- 
son [Id. 11,935]. 

In Wiswall v. Sampson, 14 How- [55 U. S.] 
52, the supreme coiu-t held that when certain 
lands were held in the hands of a receiver 
appointed by the chancery coiu-t of Ala- 
bama in a case pending before it they could 
not be sold by the marshal upon process of 
execution issuing out of the circuit court of 
the United States for that disti-ict,. although 
the judgment upon which the process issued 
was a lien upon the land, and the execution 
was laid before the receiver obtained actual 
possession of the property. In the same case 
the court says: "When a receiver has been 
appointed his possession is that of the court, 
and any attempt to disturb it without leave 
of the com-t fii'st obtained wiU be a contempt 
on the part of the person making it. This 
was held in Angel v. Smith, 9 Ves. 335, both 
with respect to receivers and sequesti-ators. 
When, therefore, a party is prejudiced by 
having a receiver put in his way the course 
has been either to give him license to bring 
an ejectment or to permit him to be exam- 
ined inter esse suo." 

So in Peale v. Phipps, 14 How. [55 U. S.] 
374, under note of the legislature of. Sliss- 
issippi, the charter of the Agricultm-al Bank 
had been declared forfeited, and the plain- 
tiff in error appointed trustee. Commis- 
sioners, also, were at the same time appoint- 
ed to audit the accounts, who rejected the 
claim sued on. Upon their refusal to aUow 
it the defendants in error instituted proceed- 
ings in the circuit court of the United States 
for the eastern district of Louisiana. Upon 
these facts the com-t says: "We see no 
ground upon which the jurisdiction of the 
court can be sustained. The plaintifE in 
error held the assets of the bank as the 
agent and receiver of the court of Adams 
county, and subject to its order. He had 
given bond for the performance of this duty, 
and would be liable to an action if he paid 
any claim without the authority of the court 
from which he received his appointment, 
and to which he was accountable. The 
property in legal contemplation was in the 
custody of the court of which he was an 
of5cer, and has been placed there by the 
laws of Slississippi; and while it thus re- 
mained in the custody and possession of 
that comt, awaiting its order and decision, 



no other court had a right to interfere with 
it or to wrest it from the hands of its agent, 
and thereby put it out of his power to per- 
form his duty." 

The case of Williams v. Benedict, S How. 
[49 U. S.] 107, is also in point: By a law 
of Mississippi, if it appeared to the orphans* 
court that the estate of a deceased person 
was insolvent, it was made the duty of the 
court to direct the property to be sold by 
the executor or administrator, and to ap- 
point commissioners to audit the claims of 
creditors, and^ to disti-ibute the proceeds of 
the property among the creditors in propor- 
tion to the sum due them respectively. The 
appellant was the administi'ator of the intes- 
tate whose estate had been declared in- 
solvent by the" orphans' court. But the 
appellees had obtained a judgment against' 
the administrator in the district com-t of the 
United States for the northern district of 
Mississippi, before the adjudication of in- 
solvency by the orphans' court, and issued 
an execution, and laid it upon property upon 
which his judgment was a lien in case the 
estate was not insolvent. And upon a bill 
filed by the appelljyit to obtain an injunc- 
tion staying proceedings upon this execution 
the appellees insisted that the estate was not 
insolvent, but had been wasted by the ad- 
ministrator, and that the proceedings in the 
orphans' court under the law of Mississippi 
were in bar to his recovering in a com't of 
the United States, and the district com*t 
was of that opinion, and dismissed the appel' 
lant's bin. But the decree was reversed by 
the supreme court of the United States upon 
the ground that the jurisdiction of the or- 
phans' court had attached to the amounts, 
and that they werein gi-emio legis, and could 
not be seized by process from another 
court. 

The result of these authorities is, that 
when a court having jurisdiction has ex- 
ercised and has taken possession of property 
rightfully, and is in the process of adminis- 
tering it, no court of concurrent jurisdic- 
tion ought to interfere with it, or can inter 
fere. The chancery com-t of Sumter county 
is a court- of general ecLuity jurisdiction. 
It has obtained jurisdiction over the person 
of the defendant, the Alabama and Chat- 
tanooga R. B. Co., in a biU to foreclose a 
mortgage on property within its territorial 
jm-isdiction. It has made a decree for the 
appointment of a receiver, and has directed 
him to take possession of and administer the 
property of the raih-oad company within the 
state of Alabama. Whether he has taken 
actual possession is a matter of no conse- 
quence. He has the right as the officer of 
the court, and it is his duty to take posses- 
sion. How, then, can this court interfere- 
with his lawful authority, and the lawful 
powei-s of the com-t by whom he is appoint- 
ed? Suppose this court appoints a receiver^ 
as prayed, how is he to get possession of 
the property which is in com-se of admin- 



BLAKE (Case No. 1,493) 



[3 Fed. Cas. page 588] 



istration in another com*t? Suppose the re- 
ceivei" of that other 001111; resists, as is his 
duty, the authority of the receiver appointed, 
by this coui-t? We should have a scandal- 
ous spectacle of a contest hetween courts 
of concui-rent jurisdiction, which it is the 
imperative duty of such courts to avoid, 
a contest in which this court would be clear- 
ly in tlie wrong. For in these matters qxii 
prior in tempore potior est in jure. 

I have examined the cases cited by counsel 
for complainant (Buck v. Colbath, 3 Wall. 
[70 U. S.] 331; Watson v. Sutherland, 5 
Wall. [72 U. S.] 74; Payne v. Hook, 7 Wall. 
[7-i U. S.] 425; Covington Drawbridge Co. 
V. Shepherd, 21 How. [02 U. S.] 112), and 
can find in them no warrant for such action 
as is asked of this court. It is to be no;ed 
that the purpose of this bill is to obtiiin the 
appohitment of a receiver to talvc possession 
of and administer property which is already 
in the hands of another court and in process 
of administration. This court could not even 
enjoin, on a bill filed for that purpose, the 
proceeding's of the state court, much less can 
it interfere with its action in an irregular 
and forcible manner. For unless the pro- 
ceedings in the Sumter chancery court are 
void, the question between that court and 
this on the ai>pointmont of the receiver here 
prayed for, would be a question of force 
to be decided by wager of battle. The Sum- 
ter court has this property in hand to be 
administered in a certain way for a certain 
purpose. Because this court desires to ad- 
minister it in the different way it would not 
be authorized to interfere with the proceed- 
ings of the state court. 

There is but one ground upon which this 
•court would be justified in the action in- 
voked, and that is, the want of jurisdiction 
in the state court, and as a consequence, 
the invalidity of its proceedings. 

The state is authorized by section 3323, Re- 
vised Code, to sue a citizen of tlie state or 
a domestic corporation. In chancery, and the 
suit is to be governed by the same rules as 
suits betAveen individuals. The state has a 
mortgage lien upon the property of a do- 
mestic corporation, the Alabama and Chat- 
tanooga Railroad Co. She may, under this 
clause, foreclose her mortgage by bill in 
equity. This is a right which all mortgagees 
have for default in payment of either prin- 
cipal or interest, secm-ed by the mortgage. 
If it should tui'n out to be ti-ue that neither 
principal nor interest was due on the mort- 
gage, that is a matter of defense which 
would not oust the jurisdiction of the court. 
It would have jurisdiction to try the ques- 
tion whether the principal or interest was 
due. And if the defendant should set up 
by way of defence that the state had, under 
s. contract not to foreclose until the entire 
amount secured by the mortgage, both, prin- 
cipal and interest, .became due, such defense, 
even if establislied, would not oust the juris- 
diction of this court. It would have jmis- 



dietion to tiy the question whether the state 
had made any such conti'act. The proceed- 
ings to foreclose would not be void for want 
of jm-isdiction, because the defendant might 
have a good defense. 

But I am quite clear that the state has 
made no contract by which she has denied 
herself the right to foreclose her mortgage 
for- non-payment of interest. The law au- 
thorizing her to sue in equity was in the stat- 
ute book when the internal improvement 
act was passed. The remedies granted by 
that act appear to be merely accumulative, 
leaving the state her option either to follow 
them or to pursue her rights as a mortgagee. 

I am satisfied that the state had the right 
to sue; that the chancery com-t of Sumter 
county had jui-isdiction of the person of the 
defendant, and of the subject matter of the 
suit, and that this jm'isdiction is not ousted 
by the fact that the defendant claims that 
the state cannot now maintain her action — 
in other words that her suit is premature. 
Whether the defence is a good one is for the 
decision of the com*t where the suit is pond- 
ing. 

There appears to be no obstacle to prevent 
the complainant in this case from making 
himself a party to the suit in the state court. 
The law authorises the state to file its bill 
in equity against a domestic corporation and 
the suit is to be governed by the same rules 
as suits between individuals. All persons, 
whether residents of the state or not, who 
are interested in the subject matter of the 
suit, may be, on petition, made parties de- 
fendant, and being made pai'ties, they have 
the same right against the state as in a suit 
between individuals. They are authorised to 
make their defence according to the practice 
of court of equity, and if a cross bill is 
necessary to his complete defence, to file a 
cross bill. If this right were denied them 
the suit would not be governed by the same 
rules as suits between individuals. 

The I'elief, then, for which the complain- 
ant seeks in this case, he may obtain by be- 
coming a party defendant to tlie suit in the 
Sumter chancery com't, which has first ob- 
tained jm-isdiction of the subject matter. 
But even if he could get a larger and more 
satisfactory measure of relief in this court, 
that would not justify this coui't in an in- 
terference with the jurisdiction and proceed- 
ings of another court of concurrent power. 
I can find no authority for such action. No 
case has been shown where a court of chan- 
cery has undertaken to wrest property from 
another court of chancery of concm'rent ju- 
risdiction, because it thought its own power 
better fitted to give complete and ample re- 
lief. If this court fails to respect the juris- 
diction and proceedings of the state com*ts, 
how can it claim immunity for its process 
and proceedings from them? If the wise 
and salutary rule, that the court first ob- 
taining jurisdiction shaU have the preference, 
is disregarded, we shall have the unseemly 
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spectacle often presented of violent conflicts 
between com-ts of concurrent jui-isdiction, 
disgraceful to the administration of the law 
and promotive of conflict and disorder. 

I find, therefore, in the action of the state 
chancery eom't for the county of Sumter, 
an insuperable obstacle to the gi-anting of 
the motion for a receiver in this case, at this 
time, and the motion will be continued, to 
allow the defendants to set up the facts in 
regard to the proceedings of the chancery 
cornet of Sumter county by formal answer. 

[NOTE. For denial of a similar motion, see 
Alabama, etc., R. Go. v. Jones, Case No. 127. 
For reversals of the adjudications of bankrupt- 
cy against defendant, see In re Alabama, etc., 
II. Co., Id, 124; Alabama, etc., R. Co. >v."" Jones, 
Id. 12G.] ^ 
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BLAISE at al. v. BOISSELIER et al. 

[5 Ban. & A. 352; ^ 16 O. G. 834.] 

Circuit Court, E. D. Missouri. March Term, 
1879. 

Patents— Isfkisgement—Evidexce—Prelijiina- 
RT Injusctiox — Prior Scit. 

Upon a motion for a preliminary injunction 
in this case, it appeared that complainants' 
patent had been upheld by the court in another 
circuit, and the defendants in that case ad- 
judged to have infringed its first claim, but it 
did not appear that the alleged infringing arti- 
cles, complained of in this suit, -were the same 
as the infringing articles in the other suit. The 
defendant denied the infringement and set up 
another patent. The moving papers contained 
no evidence of infringement. The court, under 
these circumstances, denied the motion, but 
ordered the defendant to keep an account. 

[In equity. Bill by- Charles F. Blalie and 
others against Elizabeth B. Boisselier and 
others for infringement of letters patent. 
Heard on motion for a preliminary injunc- 
tion. Denied.] 

Charles F. Blalie, for complainants. 
Samuel S. Boyd, for defendants. 

TREAT, Disti-ict Judge. The questions 
for consideration imder the motion for a 
provisional injunction are, first, as to the 
validity of complainants' patent, and, sec- 
ond, as to the infi-ingement 

The United States cu'cuit judge for the 
western district of Pennsylvania, in passing 
upon a number of patents involved in the 
same suit, upheld the validity of this special 
patent, and decided that the defendant in 
that case infringed this special patent as to 
its first claim. There is not before this 
coui't anything by which it can be deter- 
mined that the contrivance used by the de- 
fendants is the same as that before the 
said eircxut judge for the western district 

^ [Reported by Hubert A, Banning, Esci,, and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



of Pennsylvania. Again, the defendants ai'e- 
using a California patent, the validity of 
which, so far as known to this com*t, has not 
yet been judicially determined. It is sug- 
gested, however, that the complainants in 
this case instituted proceedings in the Unit- 
ed States circuit coiu't for the disti'ict of 
California against the use of the said Cali- 
fornia patent, the result of which was a 
dismissal of the complainants' bill, whether 
on hearing or for want of prosecution is 
unknown. Hence, while complainants in- 
sist that defendants infringe the complain- 
ants' patent, not as to the first claim alone, 
but as to all of the claims in said patent^ 
yet the aflidavit filed in support of the bill 
refers only to the first of said claims, while 
the affidavit filed by the defendants sets up 
the California patent and denies all infringe- 
ment. 

In that condition of the record this court 
is asked to grant a provisional injunction 
generally with regard to all of the claims 
made in the complainants' patent But there 
is notliing to show or tending to show any in- 
fringement as to other than the first claim; 
and when we look to what is said with ref- 
erence thereto there is no evidence of any 
infringement by defendants, even with re- 
spect to that claim. 

The obscm*ity and uncertainty resulting 
from what is said with respect to the deci- 
sion of the United States circuit court for 
the western district of Pennsylvania leaves 
this com't with no sufiSlcient light by which 
rulings should be governed. I stated to the 
counsel for the complainants when he was 
here that the rule certainly never obtained in 
this circuit, and ought never to obtain; that 
where a party has some vague and indistinct 
right for a provisional injunction he may 
have an injunction simpliciter without giv- 
ing bond or secm-ity, and thus desti-oy the 
business of the defendant, which is not nec- 
essary for the maintenance of the complain- 
ants' demand, and may be ruinous to the 
defendants. 

Therefore, to preserve the status of the 
parties until a final hearing, witliout any in- 
jmy resulting, the order will be simply that 
the defendants keep an account of the arti- 
cles manufactm'ed by them and also of those 
by them sold. There is not a sufficient show- 
ing in the application to gi-ant an injunction 
simpliciter without giving bond. 

Ml'. Boyd. Is there any provision for re- 
porting, or simply to keep an account? 

THE COURT. No, sir; only for an accoimt- 
ing. The court will compel you to report at 
the proper time, if it is necessary. 

[NOTE. For other cases involving this pat- 
ent, see Blake v. Robertson, Case No. 1,500.] 
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Case l^o. 1,494. 

BLAKE V. EAGLE WORKS MAJTOF'G CO- 

[3 Biss. 77; 3 Clii. Leg. News, 333; 4 Eish. 
Pat. Cas. 591.] ^ 

Circuit Court, N. D. Elinois. July Term, 1871. 

Patents — Pkiok Use — Evidexce— Combisatiox — 
MEcnAxicAL Equivalents — Bi,ake Stone 

BliK\KEU. 

1. Where a sinj^le witness testified to the ex- 
istence of a prior machine, some twenty years 
before, in a lar^re town where it was said to 
have been publicly used, and where its use 
must have heen known to many; but neither the 
machine nor a model of it was in existence, and 
it never came into general use, although the 
invention was of great value: Eehl, that the 
patent ought not to be invalidated without ad- 
ditional and corroborative testimony. 

2. The patentee having constructed a practi- 
cable machine and produced important re- 
sults by the combination of various parts, it was 
within the scope of mere mechanical skill to 
vary the mode of connection in different ways 
without changing the principle of construction 
and combination, even though one method, that 
of the defendants, might involve a loss of 
power and a gain of* quicker motion. 

3. Letters patent for "improved machines for 
breaking stones," reissued to Eli W. Blake, 
Januaiy 9, 18G6, examined and sustained. 

[Cited in Blake v. Bawson, Case No. 1,499; 
Blake v. Robertson, Id. 1,500.] 

4. A machine having a movable jaw in the 
center and a fixed jaw on each side, held to 
be an infringement of the Blake patent. 

In eguity. This Avas a bill in equity [by 
Blako and others against the Eagle Works 
Manufacturing Company] to restrain the de- 
fendants from infringing letters patent for 
an "improved machine for breaking stones" 
granted to Eli W. Blake Jvme 15, 1858, and 
re-issued Januaiy 9, 186G. The facts and the 
claims in the patent appear in the opinion, 
and are also fnUy stated in Blake v. Stafford 
[Case No. 1,504]. 

H. T. Blake and S. A. Goodwin, for com- 
plainants. 

George Scoville and George Glfford, for 
defendants. 

DRUiMMOND, Circuit Judge. This is a 
bill lUed by the complainants as inventors 
of and assignees of a patent for an improved 
machine for breaking stone, Eli W. Blake, 
one of the complainants, claiming to be the in- 
ventor and tJie patentee. The patent has here- 
tofore been before the courts and sustained 
{Blake v. Stafford, [Case No. 1,504]) by Ship- 
man, J., and afterwards, on a motion for a 
new trial, overruled by Mr. Justice Nelson, 
of the supreme court of the United States. 
It is claimed that there were some errors of 
fact committed by the court in the desa-ip- 
tion of some machines then before that com-t, 
and now before this. However tiiat may be, 
I do not understand that the counsel for the 
defense very seriously contest the validity 

' [Reported by Josiah H. Bissell, Esq., and 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus is from 
4 Fish. Pat. Cas. 591, and the statement and 
opinion from 3 Biss. 77.] 



of 'the patent on the ground that its subject- 
matter was wholly covered by previous ma- 
chines, unless it may have been by that of 
Forward, referred to by the witness Johnson 
as having been constructed in Louisville, 
Kentucky, in 1847. 

[The patent was originally issued to Blake, 
June 15, 1858, and afterwai-ds surrendered 
and reissued January 9, 18C6] - 

The examination of the specifications of 
the patent and the mode of operation of the 
machine described, together with a compari- 
son of the various other machines with that 
of the patentee, which have been inti-oduced 
in evidence, and which, it is claimed, an- 
ticipate it, have left no doubt in my mind, 
not only of the validity of the patent, but 
of the gi-eat value of the machine itself. 

The only testimony in relation to the For- 
ward machine is given by one witness, 
James B. Johnson, who was examined be- 
fore an examiner upon interrogatories sent 
to California in 1869. He says he made the 
pattern in the summer of 1847 for the cast- 
ings of the machine, and assisted in its con- 
sti-uction, and afterwards made a model in 
contemplation of Forward's application for 
a patent. Annexed to liis deposition was a 
pen sketch of the machine, which he de- 
scribes. He says: "I saw the machine in 
actual operation several times, and it did 
good service in crushing stone for macad- 
amized roads, for which it was designed. I 
left Louisville in October, 1850, and have 
never heard of the machine or anodel since." 
This witness recounted his recollection of 
what took place twenty-two years before. 
He made his sketch and gave his description, 
not having seen the machine or the model, 
or even heard of them for twenty years or 
more. The machine was said to have been 
built in Louisville, a large town, and if it op- 
erated publicly in macadamizing roads, it 
must have been known to many. It is 
difficult to realize that if such a machine- 
one that it is said in all essential particulars 
anticipated that of Blake— had been con- 
structed and publicly used, all traces of it 
would have been lost, except what remains 
in the memory of one witness. No patent was 
ever applied for, and no such machine ever 
came into use in Louisville or elsewhere, so 
far as this case shows. It is not claimed that 
Blake ever heard or knew of this machine. 
I do not feel inclined to invalidate a patent 
on such testimony as this. I think the de- 
fense, under the circumstances, should have 
introduced some additional and corroborative 
testimony in relation to this solitary ma- 
chine. It is the loss worthy of confidence 
because Blake's machine, which it was said 
to anticipate, was one of great value. The 
only question, therefore, is whether the de- 
fendants have infringed tlie patent of Blake, 
and to some extent that involves its con- 
sti'uetion. 



I ' [From 4 Pish. Pat. Cas. 591.] 
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The re-issued patent consists of three 
^ilaims. The first two only are involved in 
this conti'oversy. The patentee gives this 
general description of his machine: 

"My stone-brealier, so far as respects its 
principle, or its essential characteristics, con- 
sists of two jaws between which the stones 
are to be broken, having their acting faces so 
nearly in an ilpright position that stones will 
descend by their own gravity between them, 
and convergent downwards, one towards the 
other, in such manner that while the space 
between them at the top is such as to re- 
<;eive the stones that are to be broken, that 
at the bottom is only sufficient to allow the 
fragments to pass when broken to the re- 
■quired size; and of a revolving shaft driven 
by steam or other power, which is made to 
impart to one of these jaws a continual vi- 
bratory movement, causing it to alternately 
advance toward and recede from the other 
jaw through a short and definitely limited 
space; hence when the shaft is revolved and 
a stone is dropped into the space between the 
jaws, it falls down nntil its further descent 
is arrested between their convergent faces; 
the movable jaw advancing, crushes it, then 
receding, liberates the fragments and they 
again descend, and if too large are again ar- 
rested and crushed, and so on imtil aU the 
fragments, having been sufficiently reduced, 
have passed out through the narrow space at 
the bottom," 

After giving a minute description of the 
various parts with reference to drawings, he 
presents, as his first two claims: 

"I. The combination, in a stone-breaking 
machine, of the upiight convergent jaws with 
a revolving shaft, and mechanism for im- 
parting a definite, reciprocating movement to 
■one of the jaws from the revolving shaft, 
the whole being and operating substantially 
as set forth. 

"n. The combination, in a stone-breaking 
machine, of the upright movable jaw with 
the revolving shaft and fly-wheel, the whole 
being and operating substantially as set 
forth." 

Does the defendants' machine infi'inge 
these claims or either of them? It is 
■double, having a movable jaw in the center 
and a fixed jaw on each side, thus forming 
a double crusher instead of one. The de- 
fendants' counsel admit that it has the re- 
volving shaft, the pulley, the crank and the 
fly-wheel of Blake's machine, but deny that 
it has the jaws, the toggle mechanism or the 
spring described or claimed in Blake's patent. 

The difference between the double and sin- 
gle jaw is not insisted on. The jaws of the 
Blake machine are straight and coiTugated, 
the corrugations running vertically, and there 
can be no doubt the patentee intended the 
machine should be so constructed and nsed, 
and that without such structure it would be 
less efficient. 

In the defendants' machine the jaws are all 
-curved, the stationary jaws smooth, without 



cornigations or teeth, and the movable jaw 
has what are called upright corrugations, but 
which may properly enough be called vertical. 
Such a modification as this by the defendants 
in the form of the jaws does not of itself de- 
sti'oy its identity with the Blake machine. 
It is not a substantial change. 

Instead of the toggle mechanism of the 
Blake machine by which the crank shaft is 
connected with a movable jaw, the defend- 
ants use a rod and lever to produce the con- 
nection; but it seems to me that when Blake 
consti'ucted his machine, and thus produced 
such important results by the combination; of 
the various parts, it was competent for mere 
mechanical skiU to vary the mode of connec- 
tion in different ways without changing the 
principle of its construction and combination, 
even though it might be true that one method 
—such as that of the defendants— might in- 
volve a loss of power and a gain of a quicker 
action. 

And I think the defendants' machine has 
something different in its structm-e and mode 
of operation from the Hamilton and the other 
old machines which have been introduced in 
evidence, and which it has boiTowed from 
Blake's machine. 

On the whole, therefore, I conclude that the 
defendants infringe the, first two claims of 
the Blake patent, and the decree of the court 
will be accordingly. 

Injunction granted. 

[NOTE. For other cases involving this pat- 
ent, see note to Blake v. Eobertson, Case No. 
1,500.] 



Case No. 1,495. 

BLAKE V. ELIZABETH. 

[2 N. J. Law J. 328.3 

District Court, D. New Jersey. Oct. 14, 1879. 

Attokset and Client — Fees and Expenses — 
Counsel Fees— Services on Appeal. 

1. Counsel fees, as such, are not recoverable 
without express agreement, but the fees and 
expenses of another may be recovered, and in 
these e^enses may be included a reasonable 
sum paid to counsel for his services. The 
amount of this sum may be determined by 
the jury from the circumstances of the case. 
Schomp V. Schenck, 11 Vroom £40 N. J. Law], 
195, followed. 

2. The employment of an attorney may be 
proved by circumstances. 

'3. An appeal is a new employment [of an 
attorney], not a part of the original engagement. 

At law. This was an action of assump- 
sit [by Blake against the city of Elizabeth] 
to recover an amount claimed for services 
and disbursement by the plaintiff, as an attor- 
ney at law. It was tried Oct 13, 1879, before 
Judge Nixon and a jmy, and resulted in a 
verdict of ?6,103,32 for the plaintiff. 

Mr. Wetmore, for plaintiff. 
B. Williamson, for defendant 
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NIXON, District Judge, charged tli© jury 
as follows: 

The plaintiff claims $5,611.40, for expeadi- 
tures made and services rendered as au at- 
torney in conducting au appeal from this 
court to the supreme court of the United 
States, in a cause in which the defendant was 
a paily. The suit was for infringement of a 
patent. Certain street improvements were 
going on in the eity of Elizabeth in tue year 
1870. Parties owning patents for wooden 
pavements were anxious to secure the adop- 
tion of their inventions by the city. Among 
them were Mr. Tubbs and the N. J. "\^''ood 
Paving Co., who owned the Broeklebanli and 
Ti'ainor patent, and some questions were 
then raised about the validity of that patent. 
The N. J. Wood Paving Co. entered into con- 
tracts with the city to lay down pavements 
under that patent, giving a bond at the same 
time to indemnify the city against all dam- 
ages and costs. 

The American Nicholson Pavement Co. 
brought a suit in this court in 1S70 against 
the eity, the paving company, and Mr. Tubbs, 
its president, for infringement. ^Ir. Tubbs 
and the paving company retained Mes-irs. 
Keller and Blake of New York, eminent coun- 
sel, experienced in patent causes, to defend 
this suit, and on the death of ilr. Keller, 
in the progress of the suit, Mr. Blake en- 
gaged Mr. Kcasbey as counsel. The suit con- 
tinued for nearly iovi' years, and resulted in 
October, 187-1, in a decree sustaining the 
validity of the complainants' patent, and di- 
recting the payment of about $75,000 profits, 
for which all the defendants, including the 
city, were held responsible. [American Nich- 
olson Pav. Co. T. Elizabeth, Case No. 300.] 

At this time the paving company had be- 
come insolvent and was unable to pay Mi-. 
Blake his fees remaining due. In 1873, be- 
fore the final decree, that company, in order 
to secure the amount then due, and to be- 
come due, made a note and mortgage to 
Keller & Blake for $10,000, no part of which 
has been paid— the land mortgaged proving 
to be of little value. 

After the decree, the counsel who had been 
defending the suit advised the city to appeal, 
and the common council, by resolution, deter- 
mined to appeal and indemnify the necessary 
sureties. Mr. Blake prepared the appeal pa- 
pers, sent the bond for execution, and per- 
fected the appeal— tlie bond having been exe- 
cuted by the eity. No formal express con- 
tract to employ Mr. Blake, as the attorney of 
the eity, in conducting the appeal, is proved. 
It is insisted on the part of the city, that at 
the time of the appeal tliey were assm-ed by 
Mr. Tubbs that the fees had been paid, or se- 
cured, and that the city ivould be put to no 
expense, and that Mr. Tubbs communicated 
this to Mr. Blake, But Mr. Blalie denies any 
knowledge of such an ai'rangement, and 
shows that soon after the appeal he wrote 
to the city solicitor for his retaining fee, 
to which he received no reply. It appears 



that after this the city comisel was in fre- 
quent commimication with Mr. Blake and 
Mr. Keasbey concerning the appeal, and was 
advised of theu* proceedings, and that no 
other coimsel was employed to take charge 
of the appeal. 

The case was argued in the supreme court 
in 1878, and the deci'ee reversed in pait. 
The comt said in substance, that all throe 
defendants had infringed, that the patent was 
valid, and that all Avere liable for damages, 
but that as the bill was so drawn that the 
plaintiff could only recover profits, and as 
there was no evidence tliat the city or 'Mr. 
Tubbs had made any profits the decree was 
■v\Tong, as to them, and must stand asaiu^t 
the paving company. 

This suit is brought against the city to 
recover for services and expenditures as at- 
torney in conducting this appeal. The law 
makes a distinction between attorney's and 
coimsel fees, and it has lately been decided 
by the supreme com-t in this state, that coun- 
sel fees as such cannot be recovered with- 
out an express agi-eement. The plaintiff's 
bill of particulars embraces a charge of $2,- 
500 for money paid to Mr. Keasbey, as coun- 
sel in the appeal case, and it is insisted that 
the importance and intricacy of the case 
were such as to justify this expenditure, and 
to make the payment of this amount for 
counsel fees proper and necessary in the 
discretion of the attorney conducting the 
case. Without stating the facts more fully, 
I will state my views of the law in my an- 
swers to the several requests to charge hand- 
ed up by Uie counsel for the plaintiff. 

As to the first request, I charge that in de- 
termining whether there was any agi-cement 
between the city of Elizabeth and the plain- 
tiff, the juiy should consider that Mr. Blake 
was the solicitor of record for the eitj', as 
well as of the other defendant; that the city 
passed resolutions authorizing the appeal; 
tliat Mr. Blake presented his bill for a re- 
tainer to tlie city; that the city attorney had 
interviews, more than once with Messrs, 
Blake and Keasbey in behalf of the interest 
of the city in the appeal, recognizing them 
as acting for the city; that the pecuniary in- 
terests of the city were largely involved in 
the appeal; and that rmless Mr. Blake was 
acting as attorney for the city, the city had 
no attorney in the appeal. 

As to the second request, that the bm'den 
of proof is upon the plaintiff, to satisfy the 
jm-y that the city of Elizabeth in fact em- 
ployed the plaintiff to prosecute the appeal 
in its behalf, but the jiu'y may infer the em- 
ployment by circumstances, and if tliey find, 
that after the eltj', by resolution, ordered the 
appeal, its agents communicated with the 
plaintiff, in behalf of the interests of the city, 
or stood by while the plaintiff performed 
.the service for the city without explaining 
that the city was unAvilling to pay what the 
jm'y find the service to be reasonably worth 
to the city. 



£3 Fed. Cas. page 593] 



(Case No. 1,496) BLAKE 



As to the third request, I charge that the 
statements of Mr. Tubbs to any of the 
officers of the city, not communicated to or 
assented to by Mr. Blake, are not binding 
on him. 

Xhe fourth, fifth, sixth and seventh re- 
quests all refer to the bond and mortgage 
given by N. J. Wood Paving Co. to secm-e 
a note of $10,000 for services in the suit then 
pending between the Nicholson, Pavement 
Co. and tlie N. J. Wood Paving Co., Tubbs 
and this defendant In regard to these it is 
sufficient to say that they were given in 1S73, 
while the first suit was pending, and doubt- 
less had reference to the payment of services 
rendered in the first suit, and, although it 
may have been given in excess of what was 
then due, there is no -evidence that the plain- 
tiff has been able to realize from it more than 
sufficient to pay for Iiis services in the first 
suit 

As to the eighth request I charge that if 
the jury is satisfied from the evidence that 
Mr. Blake was -employed by the -city or its 
agent to conduct the appeal, and if they are 
also satisfied from the evidence that the mat- 
ters involved were of sufficient importance 
to justify him in employing aid, tlien the em- 
ployment of Mr. Keasbey was proper, and 
the jiu'y must judge whetlier the sum paid 
for his services was reasonable and proper 
in amoimt 

As to the ninth request I charge that if 
the jm'y is satisfied that the attorney of the 
city received the notice from Mr. Blake by 
letter of April 5, 1875, that he demanded a 
retainer on the argument of the appeal, such 
letter was notice to tlie city xbat Mr. Blake 
understood that he was acting in behalf of 
the city; and there being no reply thereto, 
and the city afterwards acquiescing in Mr. 
Blake's proceedings and acting as attorney 
for the city, the city is now estopped for re- 
fusing to pay a reasonable sum for disburse- 
ments and services in the cause. 

As to the tenth request I charge that the 
jm*y is the judge of the value of the services 
rendered, from the evidence, and where the 
evidence is that the charges are reasonable, 
and there is no conflicting testimony, the jm'y 
must be slow to set up their judgment 
against the evidence in the case. 

As to the eleventh request I charge as re- 
quested that an appeal is a new employment, 
not covered by the original engagement 

As to the twelfth request I charge that ex- 
cept the fee paid to Mr. Keasbey, which I 
charged upon in request eighth, the items 
are proper charges for a solicitor to make, 
and if the jury is satisfied that the charges 
are reasonable for the city to pay, they 
should find a verdict for the plaintiff. 
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BLAKE V. GRAMMER. 

[4 Cranch, O. G. 13.] ^ 

Circuit Court, District of Columbia. May 
Term, 1830. 

Landx-okd AlfD Texaxt — Sale op Propertt by 
Landlord— Subsequent Actiox for Rent. . 

The lessor's title ceased by a sale of the prop- 
erty. The tenant did not attorn nor in any 
manner ackuowledge himself to be tenant to 
tlie vendee, but continued to use and occupy 
the premises for five years after the sale; 
the vendee not having taken possession, or de- 
manded the rent: Held, that the lessor, the 
plaintiff, could not recover from her tenant, in 
an action for use and occupation, the rent for 
the time he thus continued to use and occupy 
the premises. 

At law. This was an appeal [by Betty H. 
Blake against G. C. Grammer] from the 
judgment of a justice of the peace who non- 
prossed the appellant in an action for $25, 
for the use and occupation of certain prem- 
ises for five years, at five dollars a year, un- 
der a sealed lease from the plaintiff to the 
defendant. [Affirmed.] 

The facts of the case appeared to be as 
follows: Mrs. Blake, the appellant, being 
the executiix of hex* late husband. Doctor 
James H. Blake, on the 27th of October, 
1819, made a deed of trust to Alexander 
Kerr, of the lot in question, among others, 
to secm"e a debt due to her husband to the 
Bank of the Metropolis, with power to sell, 
in default of payment; but, until sale, she 
was to continue in the enjoyment of the 
estate. On the 24th of March, 1821, by an 
agi-eement under seal she rented to the de- 
fendant G. C Grammer, a part of one of 
the lots, upon which he was to put up a 
fence at his own expense, and use the groimd 
as an enti-ance, or alley to his own lot; for 
which he was to pay Mrs. Blake an annual 
groimd-rent of §5, for every year he should 
occupy that part of the lot; and it was 
-"particularly understood that at any time 
Mrs. Blake disposes of the lot by sstle or 
otherwise, or in case she wished to build 
upon it said Grammer is to clear and re- 
linquish whatever he may have inclosed be- 
longing to said lot, and then the above cove- 
nant does not terminate." He continued to 
pay the rent until the 24th of March, 1824. 
The property was sold by Mr. Kerr under the 
deed of tfust, on the 7th of September, 1824. 

Long after the sale, but whether before or 
after the justice's warrant was issued In 
.this cause the witness could not recollect 
Mr. Kerr, in conversation with the app^ee, 
told him that the bank was entitled to the 
rent, to which he made no objection. The 
banli never demanded the rent, and the ap- 
pellee never promised to pay it to the bank, 
and has not paid it, and never attorned to 
the bank, or in any manner acknowledged 
himself tenant to the bank. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Wallaeh, for the defendant, contended 
that the plaintiflf was not entitled to recover 
the rent Tvhich accrued after the sale made 
by Mr. Kerr under the deed of trust, and 
cited Parry v. House, 1 Holt, N. P. 492, note, 
England v. Slade, 4 Term R. 6S2, and Doe 
T. Watson, 2 Starkie, 230, Serg. & L. 328 
[3 E. 0. L. 38B]. 

Mr. Morfit, for the pJaintife, contended 
that the tenant who has used and occupied 
the premises imder the lessor cannot dispute 
his title, and cited Balls v. Westwood, 2 
Camp. 11; Wilson v. Townshend, 2 Ves. Jr. 
696; Doe v. Smythe, 4 Maule & S. 347. The 
cases cited hy Mr. Wallaeh, are cases of 
ejectment; this is for use and occupation. 
The defendant is bound to pay the rent until 
he is evicted. 

CRANCH, Chief Judge. In ejectment the 
defendant may show that the plaintiff's 
title has expired, because the plaintiff can 
only recover by the strength of liis own title; 
and, by bringing the action, has admitted 
that the possession of the defendant is ad- 
verse. In replevin the plaintiff can show 
that the defendant's title has expired, be- 
cause he must have a reversionary interest 
to entitle him to distrain. But in an action 
for use and occupation the tenant cannot 
deny the title of his landlord. He has had 
the use and enjoyment of the propertj', and 
cannot deny the validity of the title under 
which he has had that enjoyment. His pos- 
session is the possession of his landlord, and 
if a stranger brings ejectment, his landlord 
is to defend the suit, and will be answerable 
for mesne profits if the sti-anger shoiild re- 
cover. 

In the present case Mr. Grammer has en- 
joyed the use of the property imder the pos- 
session given him by Mrs. Blake. That pos- 
session has not been changed or disturbed. 
He has continued to hold from year to year, 
and his term, as I understand it, has not ex- 
pired. It is true that he covenanted to clear 
and relinquish the property if, at any time, 
Mrs. Blake should seU or dispose of the lot, 
or in case she should wish to build; and 
that upon his so clearing und relinquishing 
the lot, the covenant should terminate. But 
this seems to me to be a covenant for the 
benefit of Mrs. Blake; and if she does not 
require him to clear and relinquish the lot, 
and he still keeps possession, it is not for 
him to say that the covenant is terminated. 
The bank might have brought ejectment 
against Mrs. Blake, and afterwards recov- 
ered from her the mesne profits, for which 
Mr. Grammer would be liable to her, to the 
extent of the rent reserved. If he refused to 
attorn to the bank, or if the bank never de- 
manded of him either the rent or the posses- 
sion, he continued to hold imder her. 

I am therefore of opinion that she is enti- 
tled to recover for the five years' use and oc- 
cupation for which she has sued. But if 
not entitled to the whole five years' rent. 



she is certainly entitled to recover for rent 
due before the sale which appears to be at 
least six months; perhaps a year, if he was 
entitled to six months' notice to quit 

But THE COURT was of opinion that the 
covenant had terminated with the sale, and 
that as the contract waS' under seal, this 
must be considered as an action of covenant 

CRANCH, Chief Judge. The covenant 
was not terminated imtil Mr. Grammer 
"cleared and relinquished what he had in- 
closed." For Mrs. Blake was liable for the 
mesne profits until the bank should get pos- 
session, (which, it does not appear that they 
have yet obtained,) and therefore has a 
right to look to Jlr. Grammer upon his cove- 
nant and occupation. 

Judgment affirmed, with costs. 



Case KTo. 1,497. 

BLAKE V. GREENWOOD CESIETERT. 

[14 Blatchf. 342; 3 Ban. & A. 112; ^ 13 O. G. 
1046.] 

Circuit Court, E, D. New York. Oct. 19, 1877. 

Patents — Ikfiiixgemext — Isjunctiox — De- 
fenses. 

1. An application was made for a preliminary 
injunction, to restrain a cemetery coi-poration 
from using a stone brealving machine, in in- 
fringement of a patent. The machine was used 
to break stone to keep in repair the roads of 
the cemetery. The defendant set np a license. 
The plaintiff exercised his monopoly by granting 
licenses to use his machine. The defendant 
offered to pay into court the amount of the 
license fee on its machine, to abide a final de- 
cision on the question of the existence of a 
license: HcW, that, on such payment into court, 
the application must be denied. 

[Cited in Smith v. Sands, 24 Fed. 472.] 

[2. Cited in Southwestern Brush Electric 
Liglit & Power Co. v. Louisiana Electric Light 
Co., 45 Fed. 890, to the point that, if the cessa- 
tion of the alleged infringement would be in- 
jurious to the public, it would constitute suffi- 
cient reason for denial of an injunction.] 

[See Bliss v. Brooklyn, Case No. 1.544; 
Ballard v. City of Pittsburgh, 12 Fed. 783.] 

[In equity. Action by Eli W. Blake against 
the Greenwood Cemetery for infringement 
of a patent. Plaintiff's motion for a prelimi- 
nary injunction denied.] 

Henry T. Blake, for plaintiflf, 
Benjamin E.' Valentine, for defendant 

BENEDICT, District Judge. This action is 
brought against the Greenwood Cemetery, to 
obtain an injunction and damages for the 
use, by the defendants, of a certain stone- 
breaking machine. The case is now before 
the court, upon the plaintiff's motion for a 
preliminary injunction to restrain the defend- 
ants from using the machine during the iiend- 
ency of the action. The facts are not in 
dispute. It is not denied that the machine in 
use by the defendants is an infringement 

^ [Reported by Hon. Samuel Blatcbford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 112; 
and here republished by permission.] 
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upon the plaintifE's patent, as set out in liis 
bill, and the validity of the patent is not 
disputed. As to these questions, there could 
be no dispute, for, not only this patent, but 
this identical machine, has formed the sub- 
ject of a former action in this com't, brought 
by this plaintiff against the maker of this and 
three similar machines, in -which action the 
validity of the plaintifiC's patent was de- 
clai-ed, and the machine in question decided 
to be an inft'ingement. [Blake v. llobertson, 
Case No. 1,501.] That decision having been 
since aflarmed by tlie supreme com't of \he 
United States, upon appeal, (Blake v. Rob- 
ertson, 94 U. S. 72S,) fm-nishes the law of 
this case in respect to the question of in- 
fringement. But, in that action, brought, as 
it was, against the maker of the machine, to 
recover damages for its construi-rion, with 
others, and in which the damages were fixed 
in pm'suance of a stipulation between the 
parties in respect thereto, inasmuch as The 
evidence offered to prove the damages failed 
to show any amount of damages sustaijied 
by reason of the constxTiction of the machlues 
complained of, the i*ecovery was limited to 
one dollar, as nominal damages. In this ac- 
tion, that former action, together with the 
payment of the one dollar there awarded, is 
set up by way of defence, and it is contemled 
that the defendants, by reason of the said 
recovery, are entitled to use the machine in 
question, as a licensed machine, without fur- 
ther payment to the patentee. Pending the 
determination of the question thus raised, 
which tlie defendants are entitled to have 
determined upon final hearing, and not upon 
this motion, there is a difficulty in granting a 
tempoi*ai*y injunction, arising out of the na- 
tm'e of the use to which the machine in 
question is devoted. The machine com- 
plained of is a powerful and expensive stone- 
crusher, vsed solely for the pm-pose of break- 
ing the stone needed to keep in repair the 
roads of that cemetery called Greenwood, 
where are the graves of nearly two hundred 
thousand dead— the dead of every state in ihe 
Union, and of almost every nation on the 
earth. Some nineteen miles of roads border 
the burial lots of this gi*eat city of tlie dead. 
These roads are constantly travelled by the 
living, upon the saddest of all their errands. 
There is no part of the cemetery which 
may not be, at any moment, required to be 
used for the purposes of interment, and the 
necessity is absolute, that its ways and paths 
be imimpeded and in good repair. The duty 
of maintaining these roads belongs to the 
defendants, but it is, in no proper sense, a 
private obligation. The machine in question 
cannot fairly be said to be employed for the 
profit of any one, but for the convenience of 
the public, to Qie end that the people, witli- 
out annoyance or obstruction, may bury their 
dead. Such a use, it is plain, should not be 
interfered with by the com't, unless such in- 
tervention by the court is an absolnte right 
of the plaintiff. In this stage of the case. 



the plaintiff can have no such absolute right. 
His papers show that he does not derive profit 
for his patent by using his machines, but 
that he charges a fixed royalty or license fee,, 
according to the size of the machine. The 
amount of this royalty upon the machine in . 
question the defendants now offer to pay in- 
to court, to abide the decision of the ques- 
tion raised by their answer. Such a pay- 
ment- of his royalty will fully protect the- 
rights of the plaintiff; and the offer to make- 
the payment renders it impossible for the- 
plaintiff successfully to contend that a tem- 
porary injunction is necessai-y to prevent 
irreparable injury to him. The motion must, 
thei'efore, be denied, provided the defendants 
pay into the registi-j' of this court, to abide 
the event of this action, the amount of the 
plaintiff's royalty upon the machine in ques- 
tion. 

[NOTE. For other cases involving this rat- 
ent. see nota to Blake v. Kobei'tson, Case A'o.. 
1,500.] 
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Case "No. 1,498. 

BLAKE V. McCAHTNEY. 

[4 Cliff. 101;* 10 Int Rev. Rec. 131; Iff 
Pittsb. Leg. J. 210.*] 

Circuit Coxurt, D. . Massachusetts. May Term,. 
1SG9. 

IntersaIi Revenue — Successiox — Act June 30,. 
It61— Devjse in TunsT. . 

1. B., being possessed of certain real estate, 
devised the same to the plaintiff, in trust, 
among other things, to pay a residue of the- 
rents and profits to her son H., during his 
natural life, to and for his sole use and bene- 
fit; but if he deceased, leaving a wife, lien 
in trust for his wife in lilie manner during her 
natural life. B. died in 1847. H. died in 1S6T 
leaving a wife, the cestui que trust of the plain- 
tiff. Held, that under the act of June 30, 1864 
[13 Stat. 223], the income of the said life-estate- 
was subject to assessment. 

2. "Where tlie following conditions concur, to 
wit: a part-disposition of real estate by will, 
deed, or the laws of descent; that by reason of 
such part-disposition of real estate the person 
taxed became beneficially entitled, in possession 
or in expectancy, to the real estate or th& 
income thereof; that the person taxed became 
so entitled to such real estate ujion the death 
of the person making such part-disposition of 
the same; that the person making such part- 
disposition of such real estate died after the 
passage of the act under which the tax was im- 
posed; they confer upon any person entitled by 
reason of such part-disposition of real estate 
a succession within the meaning of section 126 
of the act of June 30, 1864 [13 Stat. 2S7]. 

At law. Action to recover back from a 
collector of intei'nal revenue in this district 
money paid under protest as a succession tax 
under the act of June 30. 1864 [13 Stat 223]. 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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The case was submitted upon the following 
agi-eed statement of facts. This action was 
eoinmenced Oct 21, ISGS, in the state court 
(and removed to the circuit court), to re- 
cover baclv the sum of $8G3.S2 paid by 
plaintiff, as trustee for Mrs. Marianne Blate, 
widow of James H. Blalce, who died Aug. 
10, 1SG6. She was married to James H. 
Blake, on May 12, 1833. The return under 
which the tax was assessed was made under 
protest, May 20, 18(58. An appeal was made 
to Lhe commissioner of internal revenue. May 
25, ISGS, and aclcnowledged by him June 20, 
18GS. The plaintiff is trustee under the will 
of Mrs. Sarah Blalte, who died April 10, 
1847,— and the following exti-acts are made 
fi-ora said will, viz: "I give, devise and be- 
queath one other fifth part of all the said" 
rest, residue, and remainder of my properly 
and estate, real and personal, including one 
fifth part of all such real estate as I may 
hereafter acquire, to the said Edward Blake," 
in trust, among other things, "to pay all the 
residue of the rents and income of said last 
devised ti-ust property to my son, James 
Henry Blake, quarter-yearly, in every year 
dm-ing his natm-al life, to and for his sole 
use and benefit. And if he the said James 
Henry Blake shall decease, leaving a wife, 
then in ti'ust, in lilce manner, after his de- 
cease, and during her life, to collect and 
receive the said rents, income, dividends and 
profits of the said last devised trust property; 
and after deducting therefrom the charges 
and expenses aforesaid, to pay the residue 
thereof, to her, quarter-yearly, in every year 
during her natural life, to and for her sole 
use and benefit, and for the maintenance and 
education of the children of said James 
Henry Blake, Tipon her own separate re- 
ceipt, without the interference of any hus- 
band, or being subject to his debts or conti-ol. 
And at and upon her decease, or upon the 
decease of the said James Henry Blake, if 
he should die immarried, having survived his 
wife, then in further ti'ust to convey and 
transfer the ti-ust property {lastly above de- 
vised in ti-ust), or so much tliereof as may 
then remain undisposed of, to the child or 
children of the said James Henry Blake (if 
any) then living, and to tlie issue then living 
of any deceased child or children of the said 
James Henry Blake, by right of representa- 
tion, share and share alilie; such issue to 
take the same share which his, her, or their 
parent would talie if then living. To hold 
the same to tliem, their heirs and assigns 
forever. And in default of any such child, 
■children, or issue, then living, then in ti-ust 
to convey and transfer the same to my heirs- 
at-law; to hold the same to them, their heirs 
and assigns for ever." Said tax was as- 
sessed on the life estate of said Marianne in 
certain real estate in said Boston, of which 
said testati'ix died seised, and which was in 
the settlement of her estate set off to be the 
share of said James. The plaintiff, being 
caUed upon by the assistant assessor to make 



return of said life estate, appealed, March 
25. ISGS, to the commissioner, upon the 
ground that said interest in said real estate 
was not taxable, because tlie person from 
w^hom it came, viz: Mrs. Sarah Blake, died 
April 10, 1847, and none of the property 
came from said James H. Blake. That the 
legal right of the widow of said James vest- 
ed in 1S47, and that it did not come under 
the internal revenue laws. The commission- 
er, under date of April 4, ISGS, decided 
against the plaintiff upon the gi-ound that 
"said Sarah Blake is the predecessor, and 
the widow of James H. Blake, having be- 
come entitled in possession of the income of 
the real estate referred to upon the death of 
the life tenant, dying after June 30, 18G4, is 
liable to the succession tax under [Act June 
30. 1SG4] section 127 [13 Stat. 287], without 
relation to the time when the succession 
vested any more than in the case contem- 
plated in the proviso. Section 137 [Id. 
289]-" Upon receipt of notice of said de- 
cision, plaintiff, under date of April 10, 18GS, 
protested against further proceedings to as- 
sess said tax. May 25, ISGS, plaintiff ad- 
dressed a communication to the commis- 
sioner that in consequence of his decision, 
under date of May 20, 18GS, a retm-n had 
been made under protest, and an additional 
appeal was made, if such was necessary, and 
a request was made for information whether 
any other preliminai-y measures were nec- 
essary to ena])le plaintiff to contest the 
validity of the tax. An ansiver to this was 
received from the commissioner under date 
of June 20, 1808, referring plaintiff to the 
provisions of section 19 of act of July 13, 
ISGG, p. 2S [14 Stat 102], of compilation of 
internal revenue laws. A suit brought by 
plaintiff to tlie October term of said court 
Avas dismissed, and thereupon this suit »was 
brought. Should the court be of opinion, 
upon the foregoing statement, that said tax 
was not legally assessed, judgment shall be 
rendered for the plaintiff that he recover of 
the defendant the amount of said tax, with 
interest from tlie time of payment, and costs 
oi com't; otiierwise, judgment shall be en- 
tered for the defendant. 

Edward Blake, pro se. 

John C. Ropes, Asst U. S. Atty., for de- 
fendant. 

Before CLTTFOEI>, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Succe?sion is 
defined in general terms by section 12G of the 
act of Jmie 30, 1864 [13 Stat 287], to "denote 
tlie devolution of title to any real estate," but 
section 127 of" the same act provides that 
every part-disposition of real estate, by will, 
deed, or laws of descent, by reason whereof 
any person shall become beneficially entitled, 
in possession or expectancy, to any real es- 
tate, or the income thereof, upon the death 
of any person dying alter the passage of that 
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act, shall be deemed to confer on the person 
entitled by reason of any such disposition, a 
succession, and the term successor shoU de- 
note the person so entitled; and the term 
predecessor shall denote the grantor, testatoi-, 
ancestor, or other person, from "whom the in- 
terest of the successor has been or shall be 
derived. 13 Stat. 277, 278 [287, 2£8]. Real 
estate was owned by Sarah BlaJie, and the 
agreed statement shows that she devised cer- 
tain portions of the same to the plaintifC, in 
ti-ust, among other thin^, to pay all the resi- 
due of the rents and profits to her son James 
Hem'y, dm'ing his natural life, to and for his 
sole use and benefit; but if he deceased leav- 
ing a wife, then in trust in like manner, after 
his decease, to his wife, during her natm'al 
life, to and for her sole use and benefit Sa- 
rah Blate died April 10, 1847, and her son 
James Henry, having previously married, 
died August 10, 1867, leaving a. widow, Mari- 
anne Blake, the cestui que trust of the plain- 
tiff. Formal demand of the plaintifiE was 
made by the assistant assessor on March 25, 
18GS, for a return of the said life estate of 
his cestui que trust for the purpose of assess- 
ing the income; and on that day the plaintiff 
appealed to the commissioner from the deci- 
sion of the assistant assessor, upon the 
ground that the income otthe life estate was 
not taxable; but the commissioner sustained 
the views of the assistant assessor. Retm-n 
was accordingly made by the plaintifE xmder 
protest, and -the taises having been duly as- 
sessed, he paid the same, and brought a:^. ac- 
tion of assumpsit in the state court to recover 
back the amount, as having "been illegally as- 
sessed and exacted. 

Federal questions being Involved in the na- 
ture of the claim, the cause was removed into 
this court, and at the regular session of the 
present term was submitted to the coui't up- 
on an agreed statement of facts. Discussion 
as to the technical meaning of the term suc- 
cession, as used at common law, is unneces- 
sary, as the question before the court depends 
entirely upon the conditions specified in sec- 
tion 127 of the act under which the taxes 
were levied. Congress has power to lay and 
collect taxes, duties, imposts, and excises, 
and having exercised that power in passing 
the law under which the taxes in question 
were assessed, the question of liability de- 
pends upon the construction of that law. 

The views of the plaintiff are, that a tax 
can never be regarded as a succession tax, 
unless it is imposed on the direct transfer of 
property from the dead to the living, and 
that it consists, in all cases, in the division 
of a succession between the state and the 
hell's or devisees of the property; but the de- 
cisive answer to tliat absti-act proposition is, 
that the question of liability in this case de- 
pends upon the construction of an act of con- 
gress. Secondly, the plaintiff contends that 
a tax under that section can never be justi- 
fied except when it appears:— 

1. That the party taxed became beneficially 



entitled to the real estate by devolution of 
title. 

2. That he became" so entitled h-y means of 
the death of another. 

3. That he became so entitled by means of 
the death of another, happening after the 
passage of the tax act. 

Based on these postulates, his argument 
is, that the present tax is not justified by the 
tax act, because the trust settlement was 
made long before that act was passed, which 
shows to a demonstration that he employs 
the phrase "devolution of title" in the strict 
common-law sense, and not in the sense in 
which it is used in the act of congress. If 
read carefully it will be. seen that the act of 
congress negatives the deduction made hy 
the plaintiff from his second proposition; and 
when carefully analyzed, it will appear that 
the tax is justified by the section under con- 
sideration, because it is within eveiy one of 
the conditions therein specified. 

Those conditions are as follows, as applied 
to this case. That there was a part-disposi- 
tion of real estate by will, deed, or the laws 
of descent. That by reason of such part-dis- 
position of .real estate, the person taxed be- 
came beneficially entitled, in possession or in 
expectancy, to the real estate, or the income 
thereof. That the person taxed became so 
entitled to such real estate upon the death of 
the person making such part-disposition of 
the same. That the pei-son making such 
part-disposition of such real estate died after 
the passage of the act under which the tax 
was imposed, and the provision in the same 
section is, that where all those desmbed con- 
ditions concur, tlie part-disposition of real es- 
tate shall be deemed to confer on the person 
entitled by reason of any such part-disposi- 
tion of real estate, a succession within the 
meaumg of that act [June 30, 1SG4]. 13 Stat 
288. 

Such part-disposition of the real estate 
must, by the express words of the section, be 
either in possession, or in expectancy; but 
the beneficiary is not subject to the payment 
of any income tax until the expectancy ter- 
minates, and he or she comes into the pos- 
session and enjoyment of the use of the real 
estate. 

In this case, the cestui que trust of the 
plaintiff became beneficially entitled to the 
real estate in expectancy, and not in posses- 
sion, and in such cases it is immaterial 
■whether the part-disposition of the real es- 
tate was made before or after the passage of 
the tax act, provided it appears that the ben- 
eficiary became so entitled upon the death of 
the predecessor, and that the predecessor who 
made such part-disposition of the real estate 
died after the passage of the tax act 

The argument for the plaintiff is, that the 
tax can only be imposed by virtue of the 
section in question, where the death of the 
predecessor is the cause of the successor's be- 
ing entitled to possession of the real estate, 
and not where it is merely the occasion, as 
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In this case; but the proposition finds no sup- 
port in tlie language of the provision, and the 
rule in the exchequer couit of England is well 
settled the other way. Attorney General v. 
^ell, 3 Hurl. & O. G2S; Attorney General y. 
Middletou, 3 Hiu-1. & N. 134; Attorney Gen- 
eral T. Fitzjohn, 2 Hurl. & N. 465; Wilcox 
T. Smith, 4 Drew. 40. 

Suggestion is made that the second section 
of the act of 16 & 17 Yict. c. 51, differs from 
the corresponding provision in the act of con- 
gress under which the tax in this case was 
assessed, hut the differences pointed out do 
not afCeet the questions before the court. At- 
torney General v. Gell, 3 Hurl. & C. 621, note 
b. Sti'ong support to the constniction adopt- 
ed by the court is also derived from two 
other sections of the same act, but it is not 
necessaiy to pursue the subject. [Act June 
50, 1SG4;] 13 Stat. 2S8, 2S9, §§ 128, 137. Pur- 
suant to the agreement of the parties there 
must be judgment for the defendanL 
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BLAKE et al. v. HAWSON. 

IHolmes, 200; 3 O. G. 122; G Fish. Pat. Cus. 
74; Merw. Pat. Inr. 444.] ^ 

Circuit Court, D. Massachusetts. Jan., 1873. 

Patents— Effect of Puiok Decisions — Ixfrixge- 
MEXT — Mechanical Equivalents — Novelty — 
AxTioiPATioN — Evidence — Stone-Ckcsheii — 
Scope of Invention. 

1. Wliere the answer set forth, aud counsel 
contended that the facts and law applicable to 
certain prior macliines, as compared with tlie 
patented combination, were not properly pre- 
sented to the judges who tried and decided for- 
mer cases under the patent, and where some ad- 
ditional facts were adduced and proved, not pre- 
sented in the other cases, the court considered 
the wliole testimony, without regard to any pre- 
vious action on tlie patent, as if it had never 
been tried and adjudicated upon. 

2. The machine patented frequently has a 
broader scope tlian the particular form of the 
machine described as the form used by the 
patentee. 

3. The question of novelty is to be settled by 
a comparison of pi-ior machines with the ma- 
chine patented, rather than the form of the ma- 
chine in use. 

4. It is not always enough, to prove that two 
-combinations of elements are equivalent, to 
show that each element of the combination in 
one may be regarded, under some circumstan- 
ces, as the equivalent of the corresponding ele- 
ment in the other, wlien the elements are sepa- 
rately considered. If the mechanical com- 
binations of the members of the two machines 
be such that the action and mode of operation 
differ in the two machines, then one is some- 
thing more than a mere meclianical equivalent 
for the other. 

5. Altliough Hamilton's stone-crusher is a 
combination of certain elements, Avhich, sepa- 

^ [Reported by Jabez S. Holmes, Esq., and 
by Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission. The syllabus and 
statement are from G Fish. Pat. Cas, 74, and 
4he opinion from Holmes, 200. jVIerw. Pat. 
Inv. 444, contains only a partial report.] 



rately considered, do not materially differ from' 
the elements of the combination described in 
the Blake patent, yet it neither embodies the 
arrangement nor mode of operation of the 
Blake machine, but operates upon a different 
principle, and is not an anticipation. 

G. Where a machine, similar to that described 
in the plaintiff's patent, existed twenty years 
before, and a single pei-son only testified to 
more than an experimental use of it, and it 
was soon after abandoned: Held, that it did 
not invalidate the patent. 

[In equity. Bill by Eli W. Blake and oth- 
ers against George W. Rawson for infringe- 
ment of letters patent.] Final hearing upou 
pleadings and pi'oofs. Decree for complain- 
ants. 

* [This suit was brought upon letters pat- 
ent for "improvement in machinery for 
breaking stone," granted Eli "\V. Blake, June 
15, 1858, and reissued January 9, 186G. The 
patent had been previously sustained. See 
cases of Blake v. Stafford [Case No. 1,504], 
and Blake v. Eagle Works Jlanuf g Co. [Id. 
1,494]. The principal devices brought for- 
ward to anticipate the patent In the two 
former cases, as well as the present, were the 
Forward machine, used at Louisville, Ken- 
tucky, for a short time in 1847, and tlie Ham- 
ilton stone-crusher, patented JanuaiT 3, 1854. 
The engravings, Nos. 1, 2, and 3, repx*esent 
respectively the Blake, tlie Forward, and the 
Hamilton machines. 
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Din No. 1, A and B are tbe jaws between 
which the stone is crushed, A is stationary, 
while B, by means of a revolving shaft and 
fly-wheel, and the toggle-levers D, G, with 
intervening mechanism, is made to advance 
and recede alternately through a definitely- 
limited space, thus crashing the stones and 
releasing them after they are crashed, 

DCn No. 2, A A are the two jaws, both of 
which move, and hi the same manner. By 
means of the arms D, D, and eccentric E, 
on shaft F, they are caused to rise and fall 
in the arc of a circle, thus crushing the stone 
that comes between Uieir faces, G is a fly- 
wheel to steady the motion. 

[In No. 3, there is a cylindrical roller, which 
is made to rock upon its central shaft by 
means of the arm shown.] ' 

H. T, Blate and G, W. Baldwin, for com- 
plainant 
Sherman & Drew, for defendant. 

SEDEPLEY, Circuit Judge. This "bin in 
ectmty is brought for an alleged infringe- 
ment of tlie reissued patent of Jan. 9, 1866, 
to Eli W. Blake, for a new and useful ma- 
chine for breaking stones for road and other 
pm'poses. This patent has ah-eady been be- 
fore the cotu't; and has been sustained by 
Judge Shipman in the case* of Blake v. Staf- 
ford [Case No. 1,504], whose decision in that 
case was sustained by Mr. Justice Nelson on 
a motion for a new trial; and also in a case 
before Judge Dnmimond, Blake v. Eagle 
Works Manuf'g Co. [Id. l,49i]. 

The principal points relied upon in the pres- 
ent case by the learned and able counsel for 
the defendant, are those which are also set 
up in the answer in relation to the alleged 
prior inventions of James Hamilton, as de- 
scribed in letters-patent of the United States, 
issued to him on the 3d of January, 1854, 
for "improvements in machinery for crushing 
and grinding quartz and other hard sub- 
stances;" and also of one Saumel Forward 
(or Forwood), of Louisville, Ky., who con- 
structed a machine for brealiing stones for 
roads in Louisville, in the year 1847. 

The answer sets forth, and counsel con- 
tend, that the facts and law applicable to 
these two machines, as compared with the 
combination patented to the complainants, 
were not properly presented to the judges 
who tried and decided tliose cases; and also 
shows, that some of the facts adduced and 
proved by this defendant, in support of some 
of the allegations now made by this defend- 
ant, were not made and proved in either of 
the causes above named. For these reasons, 
we have carefully considered the testimony 
of the witnesses and the opinions of the ex- 
perts in relation to the quartz-crusher of 
Hamilton and the rock-breaker of Forwood, 
without regard to any previous action on this 
patent by any court, as if it had never been 
tried or adjudicated upon. 

The essential characteristics of Blake's 
stone-crusher are two jaws between which 



the stones are to be broken, having their act- 
ing faces so nearly in an upright position 
that stones to be broken wUl descend by 
force of gravity between them; and conver- 
gent downward, one toward the other, in 
such manner that, while the space between 
them at the top is such as to receive the 
stones to be broken, the space at the bot- 
tom is only sufficient to allow the firagments 
to pass, when broken, to the required size; 
and a revolving shaft, with a fly-wheel driv- 
en by steam or other power; and such inter- 
vening mechanism between the revolving 
shaft and the movable jaw as shall impart 
to the jaw a definite vibratory movement, 
causing it to advance with gi-eat power to- 
wai-d the other jaw through a short and 
definitely limited space, and alternately to 
recede and advance, so that the stones fall 
down between the jaws until their descent 
is arrested between the convergent faces, 
when the mov.able jaw, advancing, crushes 
the stones, and, receding, liberates the frag- 
ments; and they again descend, and, if too 
large to pass through the space at the bot- 
tom of the jaws, are again arrested and 
broken by the advancing movable jaw, until 
the fragments are sufficiently reduced in 
size to pass through. The patentee does not 
claim the manner of supporting the jaws in 
their proper relative position, or his particu- 
lar mode • of imparting the definite motion 
with the requh-ed power to the movable jaw 
from the revolving shaft These, he claims, 
may be varied indefinitely, without affecting 
the principle of the operation. After de- 
scribing the invention which he claims, the 
patentee describes the form in which he em- 
bodies his invention; and it is evident from 
the claims in his patent, taken in connec- 
tion with the specification to which they re- 
fer, that, although he describes a crank, 
lever, and toggle-joint as one mode, and the 
mode adopted by him of communicating a 
definite motion to the movable jaw from 
the revolving shaft no consti'uction can 
properly be given to the patent, such as is 
suggested by defendants, which would limit 
it to the toggle-joint mechanism, which is 
described by the patentee as the particular 
form in which one element of the patented 
combination is constructed and embodied in 
one form of his machine. The machine pat- 
ented frequently has a broader scope than 
the particular form of the machine described 
as the form used by the patentee. The ques- 
tion of novelty is to be settled by a compar- 
ison of prior machines with the machine 
patented, rather than the fox-m of the ma- 
chine in use. 

The Hamilton quartz-crusher, relied upon 
as an invention antedating the complain- 
ants', is a combination of certain elements 
which, separately considered, do not mate- 
rially differ from the elements of the combi- 
nation described in the Blake patent All 
the elements of the combination are old in 
both machines. The novelty in both con- 
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sisted in the peculiar mechanieal combina- 
tion of tlie members of tlie conti-ivance, and 
tlie resultant mode of operation. The mova- 
ble jaw in the Blalce machine advances to- 
ward and recedes from the fixed jaw in a 
dU-ection substantially at right angles with 
the faces of the jaws, so that, when advan- 
cing, the stones are nipped and ci'ushed be- 
tween the jaws, and, when receding, the 
stones are liberated. In the Hamilton quartz- 
crusher there is a cylindrical roller or pestle 
in a basin having its sides eccenti'ic to the 
circle of the movement of the roller or cyl- 
indi'ical pestle, the inner sides at the bottom 
of the em'ved basin gradually approximat- 
ing to the circle of movement of the cyhn- 
drical rollei-. This cylinder is made to move 
aroimd its central shaft with a reciprocating 
vibratory movement, but, being cylindrical 
and turning upon a fixed centi'al axis, can 
only move in the du'ection of the periphery 
of the cylinder. The sui-faces of the cylinder 
operate upon the material by a grinding 
process tending to rotate the stones on their 
own axis, and at the same time to di'aw 
them down into a space where, by reason 
of the eceenti'icity of the opposite sm-faces, 
they are nearer to each other than at the 
point where they begin, to operate on the 
stones to be ci'ushed. In the Hamilton ma- 
chine, every point on the acting face of the 
roUer moves in the segment of the cu'de of 
the periphery. In the Blake machine, it is 
strictly correct to say that the points in the 
movable jaw advanced toward the fixed jaw 
in the arc of a circle, but the whole movable 
jaw advances toward and recedes from the 
fixed jaw, and the space through which it 
moves is so small compared with the pe- 
riphery of the circle w^hich would be described 
if its rotation were continued, that the op- 
eration upon the material is substantially 
the same as if the movable jaw were ad- 
vanced toward the fixed jaw in a direction 
at right angles with the face of the jaw, 
nipping and ci'ushing the material at the 
points of impact without any tendency to a 
rotating or gi'inding action upon it. In the 
Hamilton crusher, the sui-face of tlie rotating 
cylinder passes laterally by tlie surface of 
the basin, reducing the material both by the 
gi-iuding operation and by moving it into a 
space progressively narrower, as if it was 
passing between rollers. The mode of oper- 
ation is different in the two machines. It is 
not always enough, to prove tiiat two combi- 
nations of elements are equivalent, to show 
that each element of the combination in one 
may be regarded under some circumstances 
as the equivalent of the corresponding ele- 
ment in the other, when the elements are 
separately .considered. If the mechanical 
combination of the members of the two ma- 
chinos be such that the action and mode of 
operation differ in the two machines, then 
one is something more than a mere mechan- 
ical equivalent for the other. A careful ex- 
amination of the evidence in the case, and 



dose comparison of the working models of 
the two machines, has resulted in forcing 
upon my mind the same conclusion arrived 
at by ]!ilr. Justice Kelson, in the case of 
Blalve v. Stafford [Case No. 1,504], when he 
says: "Hamilton's quartz-crusher neither 
embodies the aiTangement nor mode of op- 
eration of the plaintiff's machine, but oper- 
ates upon a different principle and embody- 
ing a different set of ideas.". 

The Forward machine is not in existence; 
and no such machine is proved to have been 
in existence within twenty years. There is 
no evidence tending to show that more than 
one Forward machme was ever made or 
used. Only two persons testify to having 
seen that machine. Only one witness testi- 
fies to anything which can possibly be claim- 
ed to have been any other than an experi- 
mental use. The model introduced in evi- 
dence, constructed to correspond with the 
description of the machine as testified to by 
these two witnesses, according to their rec- 
ollection, after the lapse of tAventy years, 
does not in some important particulars cor- 
respond with the drawings given by one of 
the witilesses; and the two witnesses differ 
also materially in their statements. The 
principal featm-e of the Forward machine 
was, that it had two horizontal jaws, each 
from six to seven feet long, whose opposite 
beai-ings were from twelve to fomleen feet 
apai-t The a-ushing-faces of these jaws 
were proximately segments of a circle, the 
radius of which is represented by the length- 
of the jaw. In the downward movement of 
the two jaws they operated in the crushing 
process upon the material as if it were pass- 
ing between two cylinders of a diameter of 
twelve or fom-teen feet. The idea of the ma- 
chine seems to have been, by use of two seg- 
ments of cylinders of this diameter, to avoid 
the use of such cumbrous and expensive de- 
vices as two cylinders of such gi-eat diame- 
ter and gi'eat weight and expense as their 
requisite sti-ength would have involved^ and 
at the same time to obtain the same result. 
There was no lateral movement by which the 
jaws could be made to recede from each oth- 
er after the crushing process residting from 
the downward movement. The upward move- 
ment of the jaws was one which threw them 
against and lifted the whole mass of super- 
incumbent material. In view of this obvious 
feature of the machine, it is impossible to 
credit the testimony of Johnson, or to agree 
with the opinion of the expert, that this was 
ever a practically successful machine. The- 
inference that it was not is also strengthened 
by the fact that it was immediately aban- 
doned, and never appears to have been used 
afterward; and there is no evidence that a 
second one like it was ever made. It is dilR- 
cult to see how Blake could have been aided 
in the development of the ideas embodied in 
his structure by any suggestions he could pos- 
sibly have received from Forward's machine, 
if that had been in existence and known to- 
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Blake when he Tvas developing his inven- 
tion. 

It is too clear to require any extended re- 
marlcs, that no one of the other machines re- 
ferred to in the answer anticipated the in- 
vention of Blalce. He is therefore to he con- 
sidered as the original and first inventor of 
what he claims in his patent. Applying the 
construction ah'eady given to those claims, 
tlie infi-ingement by the Rawson machine is 
obvious. 

Deci'ee for complainants. 

[NOTE. For other cases involving this pnt- 
ent, see note to Blake v. Eobertson, Case No. 
1.500.] 

Case la^o. 1,500. 

BLAKE V. EOBERTSON et al. 

EG Fish. Pat. Cas. 509; 11 Blatehf. 237.] * 

Civsuit Court, E. D. New York. July 2, 1873. 

Patests—Infrixgemest — Mecha-xical Equiva- 
lents — IsiPitovEMBST — Pkior Deoisioss— Iji- 
juxcTioN— SioxE-CuusnER. 

1. Blake having patented in. his patent of 
June 15, 1S5S, reissued January 9, 18C6, a 
"machine for breaking stones," which machine 
has two upright converging jaws— one fixed and 
the other moved forwai'd by an iron" connect- 
ing-rod — between which jaw the stone is broken 
by the approach of the movable jaw to a speci- 
fied distance, the patent is infringed by the 
stone-crusher patented by Austin H. Smith, No- 
vember 7, 1871, in which the movable jaw is 
moved forward by a column of confined water, 
to which pressure is applied by a plunger. 

2. In such a combination, the column of com- 
pressed water is the mechanical equivalent of 
tiie iron connecting-rod. 

3. The provision in the Smith machine for 
the escape of the water, so as to prevent break- 
age when the stone to be crushed is harder than 
the iron used to crush it, may be a patentable 
improvement, but still the machine infringes 
the patent granted Blake. 

4. Though the validity of the patent has been 
sustained by repeated adjudications, and the 
infringement by defendants seems clear, yet, 
as complainant's rights in the present case wOl 
be as well protected by a bond, the defendants 
are required to file an account once in three 
months of all machines made and sold, and give 
bond to complainant to pay him such sum as 
may ultimately be found due him. 

[In equity. Bill by Eli W. Blake against 
John Robertson and others for infringement 
of letters patent] Heard on motion for 
preliminary injunction, which was denied.] • 

Motion for provisional injunction. Suit 
brought on reissued letters patent granted 
Eli W. Blake, January 9, 1866, for "improve- 
ment in machinery for crushing stones," as 
a reissue of the patent originally granted 
him, June 15, 185S. The patent had been ex- 
tended after, a vigorous opposition, and bad 
been sustained by several adjudications in 
the courts. See Blake v. Stafford [Case No. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict .ludge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
Tlie syllabus and statement are from 6 Fish. 
Pat. Cas. 509, and the opinion from 11 Blatchf. 
237.] 
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1,504]; Blake v. Eagle Works Manuf'g Co. 
[Id. 1,494;] and Blake v. Rawson [Id. 1,499]. 
The Blake machine, as patented, is shown, 
in the following engraving: ■ 
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The claims of the patent are stated in the 
opinion of the com't. 

The defendants were manufacturing and 
selling stone-crushers, as patented by Austin 
H. Smith, November 7, 1871, in which there^ 
were the fixed and movable jaws, but the 
movable jaw was impelled by means of pres- 
sure applied to a column of water. The fol- 
lowing engravings show the Smith machiner 
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Charles F. Blake, lor complainant 
Benjamin E. Valentine, for defendants. 

HUNT, Circuit Justice. The claims of the 
patentee are founded upon combinations- 
only. He asks no protection for the dis- 
covery of original principles or inventions. 
The validity of his patent has been adjudi- 
cated in several suits brought against alleged 
infringers other than the defendants. Blake 
V. Stafford [Case No. 1,504]; Blalie v. Eagle 
Works Manuf'g Co. [Id. 1,494]. It is ad- 
mitted by the defendants' counsel, that it 
is to be taken to* be a valid patent, for the 
purposes of this motion. The only question 
is, whether the defendants have infringed 
upon it 

The daims in the specification of the pat- 
ent are as follows: "1. The combination, in 
a stone-breaking machine, of the upi'ight con- 
vergent jaws, with a revolving shaft and 
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mechanism for impai-ting a definite reciprocat- 
ing movement to one of the jaws from the 
revolving shaft, the whole heing and operat- 
ing suhstantially as set forth; 2. The combi- 
nation, in a stone-breaking machine, of the 
upright movable jaw with the revolving 
shaft and fly-wheel, the whole being and 
operating substantially as set forth; 3. In 
combination with the upright converging 
jaws and revolving shaft, imparting a defi- 
nitely limited vibration to tlie movable jaw, 
so arranging the jaws that they can be set 
at different distances from each other at the 
bottom, so as to produce ft'agments of any 
desired size." 

The answer to the alleged violation is 
based, first, upon the allegation, that the 
defendants use no fly-wheel. This is a ques- 
tion of fact, upon wliich the affidavits dif- 
fer, tlie balance being with the complain- 
ant. The second and more important de- 
fence is, that the Smith machines, manu- 
factui-ed and sold by the defendants, do not 
create, or impart to the movable jaw, a 
definitely limited motion, while this result is 
admitted to be the effect and the intent of 
the Blake machine. 

The modus operandi of the Blake ma- 
chine is this, so far as it is necessary to 
specify it. The one jaw of the machine is 
fixed, the other movable, and, by the ap- 
proach of the latter to a specified distance, 
the stone is crushed to the required size. 
TJie precise distance of this approach is reg- 
ulated at pleasm-e. The motion is produced 
by a revolving shaft, an iron connecting rod 
and a crank, a return motion being seciured 
by spiral springs. The revolution of the* 
crank gives a short and definitely limited 
vibration to the movable jaw. The vibra- 
tion is limited in its extent, but the dis- 
tance indicated must necessarily be passed 
over by the movable jaw. It is alleged, 
that, whereas, in the Blake machine, this 
motion is accomplished by means of an iron 
rod, having no power to stop short of the 
distance limited, whatever ma^'- be the" re- 
sult to the machine itself, this bad conse- 
quence is obviated, in the Smith machine, 
by the use of water as the motive power. 
In the latter machine, instead of applying 
the force to the movable jaw by an iron 
rod, the effect is produced by water. A 
plunger is forced into a strong vessel filled 
with water, the water is forced through a 
passage against the movable jaw, and the 
motion is thus communicated to it. Con- 
nected with tliis is a safety valve, which 
opens, in the event of an excess of pressm-e, 
and allows the water to pass into another 
reservoir. In my view, the principle of the 
two machines is the same, and the operation 
is the same, speakmg in general terms. This 
principle and this operation is to move the 
loose jaw by the mechanical force de- 
scribed; and with a given power, to within 
the specified distance of the fixed jaw, thus 
breaking the stones into the required size. 
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j Whether the force is applied by hand pow- 
er, water power, or steam power, in princi- 
ple, is imjmportant. Whether the force is 
applied to the jaw by its contact with a 
wooden beam, with an iron rod, or with a 
column of water, is imimportant, in princi- 
ple. These are mechanical equivalents, and 
a patentee cannot be deprived of the ben- 
efit of his invention by the substitution of 
one in the place of anotlier. In the Smith 
machine, the column of confined water pro- 
duces the same result as the iron rod in the 
Blake machine. There is no evidence be- 
fore me, that a column of compressed wa- 
ter is not as powerful as an iron rod. I 
have no reason to suppose that it is not so. 
I am not called upon to determine wheth- 
er the Smith machine does not possess an 
advantage over the Blake machine, in that 
I a mode of escape is provided, when the 
I stone to be crushed is harder than the iron 
I used t6 crush it, and thus a breakage of the 
I latter is avoided. This may be an improve- 
i ment, for which a patent could be obtained. 
It does not, however, affect the proposition, 
that, up to this point, the machines are the 
same. I thinlc they are the same, and that 
the defendants are infringing the patent of 
the complainant 

The machines in question are expensive 
and bulky, and cannot, in their natiu:e, be 
the subjects of extensive sale or manufac- 
tm-e. The complainant's rights will be as 
well protected by an order requiring the de- 
fendants to render an account, once in ev- 
ery three months, of the machines manufac- 
tm*ed or sold by them, and to give secm-itj'^ 
to the complainant to pay him any sums 
that may ultimately be found due to him for 
the causes in the bill of complaint stated, 
as by an injunction. Let an order to that 
effect be entered. 

[NOTE. Patent No. 20,542 was frranted to 
E. W. Blake June 15. 1S5S, was reissued (No. 
2,145) January 9, 18GG, and has been the sub- 
ject of litigation in the following cases: Blake 
V. Stafford, Case No. 1,504; Blake v. Eagle 
Works Manuf g Co., Id. 1,494; Blake v. Raw- 
son, Id. 1,499; Blake v. Kobertson, Id. 1,501; 
Blake v. Greenwood Cemetery, Id. 1,497; 
Blake v. Boisselier, Id. 1,493a; and Blake v. 
Kobertson, 94 U. S. 728.] 



Case Wo. 1,601. 

BLAKE V. ROBERTSON et al. 

[6 O. a. 297.] 

Circuit Court, E. D. New York. July S, 1874.* 

Circuit Coukts— Followixo Precedent of Oth- 
er ClKCClT— PUESCMPTIOX — PaTBSTS — OpeUA- 

Tiox — Infringement — Meoh.vnical Eqciv.v- 

LENTS. 

1. No circuit court is bound to follow the de- 
cisions of the courts of other circuits. Neverthe- 
less, where a patent has been sustained in 
the circuit courts of four different circuits, and 
no appeal from the decision has been taken in 

^ [Aflirmed by the supreme court in Robert- 
son V. Blake, 94 U. S. 728.] 
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either case, a strong presumption arises that 
the parties were satisfied with the soundness of 
the decisions; and it is incumbent on the par- 
ties who seeks to bring another court to a 
different conclusion to point out indisputable 
grounds for it. 
[Cited in Worswick Manuf g Co. v. City of 

Kansas, 3S Fed. 241.] 
[See Rumford Chemical Works t. Hecker, 
Case No. 12,133; American Middlings Pu- 
rifier Co. V. Christian, Id. 307; Hammer- 
sehlag V. Garrett, 9 Fed. 43; Edgarton'^v. 
Furst & Bradley Manuf 'g Co., Id. 450; 
Worden v. Searls, 21 Fed. 40G.] 

2. The machine embraced in James Hamil- 
ton's patent of Januar'y 3, 1854, operates in a 
method substantially different from that of the 
machine described in E. TV. Blake's patent of 
June 15, 1858, and constitutes no objection to 
its validity. 

[See note at end of case.] 

3. A stone-breaking machine in which the 
movable jaw is actuated by an hydraulic press 
operating through a piston-rod, is an infringe- 
ment of a patent for a similar machine in which 
the movable jaw is actuated by a pair of tog- 
gle-levers, operated by a lever and crank-rod; 
although in the former a safety-valve, is pro- 
vided for relieving the pressure when such re- 
sistance is encountered as to endanger the 
breaking of the mechanism. 

[See note at end of case.] 

[In equity. Bill by Eli W. Blake against 
John Robertson and otliers to enjoin infringe- 
ment of patent. Decree for "complainant.] 

H. T. Blake, for complainant. 
B. E. Valentine, for defendants. 

BENEDICT, District Judge. The decision 
of this case must depend upon the determina- 
tions of two questions. One is whether the 
patent issued to Eli W. Blake, for an im- 
provement in a stone-breaker, dated 15th 
June, 1858, is void for want of novelty, be- 
cause of the prior invention described in let- 
ters patent issued to James Hamilton on the 
Bd of January, 1854, for improvements in 
machinery for crushing and grinding quartz 
and other hard substances. The other ques- 
tion is whether the machine described in the 
specification of letters patent issued to Aus- 
tin H. Smith, No. 120,784, dated November 7, 
1871, for improvement in stone-crushing ap- 
paratus, is an infringement upon the Blake 
machine above mentioned. 

The first of these questions has been here- 
tofore determined in favor of the Blake pat- 
ent by Judge Shipmau, by Mr. Justice Nel- 
son, by Judge Dinimmond, and by Judge 
Shepley, in other actions which have come 
before these judges; and as it does not ap- 
pear that the supreme com*t has been called 
upon to reverse any of those decisions, it 
would seem a fair inference that those de- 
cisions ai'e acquiesced in as correct by the 
parties to those actions. It is nevertheless 
true that those decisions do not bind this 
court, and the parties to this action have the 
right to a determination of the question by 
this court in this action. It is, however, in- 
cumbent on the party asking this court to 
differ upon such a subject from the learned 
judges above mentioned, to point out indis- 



putable grormd upon which such difference 
may be based. The argument presented to 
me based upon the Hamilton machine, al- 
though not without force, does not appear to 
me to justify a different conclusion from that 
arrived at by the other judges who have de- 
termined the same question in other cases. 
It may be that, with the light derived from 
the operation of the Blake machine, the idea 
embodied in that invention can now be in 
some sort cai-ved out of the Hamilton ma- 
chine; nevertheless, I have been unable to 
come to the conclusion that the patent of 
Blake should be declared void, as being in 
principle identical witli the Hamilton ma- 
chine; on the conti'ary, I incline to the opin- 
ion that the Hai^ton machine was devised 
and constructed to operate according to a 
method substantially different from that 
found in Blake's machine. It would be a 
waste of time to spread on paper the gi-o'unds 
of my opinion, in the presence of the opinions 
of so many other judges learned in this 
branch of the law. 

The remaining question is that of infringe- 
ment. The difference between the defend- 
ants' machine and that invented by Blake is 
that in the defendants' machine a column of 
water is used as the medium of communicating 
motion from the revolving shaft to the mov- 
able jaw. To this a safety-valve is attached, 
and so weighted that, in the event of a sub- 
stance of tmusual hardness dropping between, 
the jaws, water will escape through the valve, 
and breakage of the machine thus be avoided. 
By the introduction of water as an element" 
of their combination, the defendants claim to 
have invented a new combination different 
from Blake's. They insist that, used with 
water as described by the defendant, the 
function of the revolving shaft in their ma- 
chine is different from the function of the re- 
volving shaft in the Blake combination, be- 
cause, in the Blake machine, the revolving 
shaft necessarily defines and limits the 
movements of the jaw, while in the defend- 
ants' machine the revolving shaft simply im- 
parts power without limiting or defining the 
movements of the jaw. The defendants' ma- 
chine, therefore, they insist, presents the fea- 
ture of irregularity of movement in the jaw, 
both in range and limit, accomplished by the 
use of hydraulic power. But this theory is 
not supported by the facts, I do not discover 
any irregularity of movement in the jaw of 
the defendants' machine produced by the use 
of a column of water instead of an iron rod. 
The revolving shaft in the defendants' ma- 
chine, by the aid of the plunger and tlie 
column of water, imparts a motion to the 
jaw which, is as certainly defined and limited 
by the action of the revolving shaft as it is 
in the Blake machine, and it is a movement 
not irregular, but regular. Both machines 
present the same definite vibrating move- 
ment produced by substantially tlie same 
combination. It is true the use of a colxunn 
of water in place of a rod of iron may have 



BLAKE (Case No. 1,502) 



[3 Fed. Cas. page 604J 



some advantage, and that a safety-valve at- 
tached may enable the machine to stop its 
motion in a certain contingency, and so avoid 
breaking; but stopping the movements of the 
jaw is not giving to it an irregnlar moveniont. 
The character of the movement imparted to 
the jaw is the same in both machines. 

But the defendants say Ihat water is not 
mechanism, and that water, as used in de- 
fendants' machine, is not a mechanical equiv- 
alent for the iron rod in Blake's macliine. 
If this be so, then the defendants' machine 
witliout the safety-valve attached would be a 
different machine from Blake's. And yet, as 
the defendants seem to concede, a column of 
water closely confined without a safety-valve 
substituted in place of an iron rod for the 
purpose of communicating power, would act 
in the same way, produce the same definite 
limited motion, and accomplish the same re- 
sult, as does the iron bar which in Blake's 
machine transmits the power from the re- 
volving shaft to tlie movable jaw. It seems 
clear, tlierefore, that water so used is a me- 
chanical equivalent And it is none the less so 
when a safety-valve is attached, which will 
in a certain contingency release the water 
fi"om its confinement and thereby stop the 
machine. Sucli a machine may be an im- 
provement on the Blake machine, but my 
judgment is that it contains the idea which 
Blake conceived and secm"ed, and is an in- 
fi'ingement upon his patent. 

The plaintiff is entitled to a decree in his 
favor and for an injunction. He cannot re- 
cover damages for he has proved no license 
fee.= The profit realized on the machines he 
sold does not fix the amount of damages here 
sued for, for those machines contained other 
patents than the one sued on, and the profits 
so realized may also, for anything that ap- 
peal's, embrace a manufacturer's profit. 

Fm-thermore, there is no proof that the 
complainant stamped his machines with tiie 
word 'Tatent," or that he gave such notice 
as is required by section 3S of the patent act 
of July S, 1S70 £1G Stat 203J. 

[XOTE. Mr Justice Swayne, in delivering the 
opinion of the supreme court affirming this de- 
cision, after stating that the Hamilton inven- 
tion had been practically abandoned, but two 
of tlie raacliines ever Iiaving been made, fur- 
tlier said, on the question of iufrinsement: 

["Tliere are numerous points of similarity, 
and indeed of identity, in the respondent's ma- 
chine. * * * The only point of diversity is 
that the vibratory movement in the Blake ma- 
chine is limited and unvaiying, while in the 
machine of appellants it is not of this invariable 
character. * * * What is employed in appel- 
lants' machine is the obvious and exact eqiuv- 
alent of what is so dispensed with in the Blake 
machine. 

["AVhere an original machine and an improve- 
ment on it are both patented, neither patentee 
can use what does not belong to him without 



The parties to this cause stipulated that the 
amount of plaintiff's recovery should be deter- 
mined by the court from the evidence in the case 
at the final hearing. 



the requisite authority from the owner. The 
appellants having embodied all the ideas of 
Blake's invention in their macliine, the valve 
which supplemented it, whether good or bad, is 
outside of the case, and cannot affect the re- 
sult The infringement is clearlv made out." 
Robertson v. Blake, 91 TJ. S. 72S. 

[For other cases involving this patent, see 
note to Blake v. Eobertson, Case A'o. 1,500.] 
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BLAIQE et al. v. SillTH. 
[4 Betts, C. C. IMS. 14.] 
Circuit Court, S. D. Kew York. 
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Patents for Inventions — Infringement of Part 
OF Patent — Utility — Specification— Tuial — 

InSTKCCTIONS— illSDIUECTION — SETTING ASIDE 

Vekdict — Deposition — Cektificate of Judge. 

[1. A deposition taken under Act Sept. 24, 
1789, § 30 (1 Stot. 88), cannot he received in 
evidence unless the judge before whom it 
was taken certifies that it was reduced to- 
writing by himself, or by the witness in his 
presence.] 

[2. In an action for infringement of a patent 
for an improvement in the construction of a 
castor and bearings, an instruction by the 
trial judge, thfl,t the specification did not set 
forth or claim the bearings as a necessary part 
of the construction, was misleading, where 
the trial judge, in a previous portion of his 
charge, had adopted the conclusions of the judge 
in another circuit, in an action on the same pat- 
ent, that the invention was useful, that the pat- 
ent was valid on its face for an improvement 
in the construction of a castor and bearings, 
and that the specification was sufliciently full 
and explicit to satisfy the requu-ements of the 
patent law.] 

[3, In such case the trial court erred in rul- 
ing that it would not be an infringement of the 
patent to make and vend the hearings unless 
they constituted a necessary part of the inven- 
tion, since the trial court had admitted that the 
invention was useful, and the law does not re- 
quire that each part shall be invariably useful, 
or that it shall always be used.] 

[4. The bearings being a part of the invention 
embraced within the patent, it is an infringe- 
ment of the patent to use the bearings separate- 
ly, though the whole be not used.] 

[5. A verdict will be set aside for misdirec- 
tion by the judge, when the misdirection may 
have noticeably affected the verdict.] 

[At law. Action by Philos Blake and oth- 
ers against Walter M. Smith for infringe- 
ment of patent. Verdict for defendant. 
Plaintiffs move, on exceptions taken at trial, 
to set aside the verdict, and for a new ti'ial. 
Granted.] 

Seely & Baldwin, for plaintiffs. 
J- C. Alberton and J. W. Edmonds, for de- 
fendant 

BETTS, District Judge. A bill of excep- 
tions was taken in this cause, to the exclu- 
sion of testimony by the judge on the ti-ial, 
and his charge to the jm-y. The evidence 
excluded was a deposition purporting to have 
been taken before Chief Justice Cranch at 
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Washington, under tlie 30th section of the 
act of congress of September 24, 1789 [1 Stat. 
88], upon the ground that the certificate of 
the judge did not state that the deposition 
had been reduced to writing by the judge 
or by the witness in his presence. It is eon- 
tended by the plaintiff, on a suggestion in 
the first edition of Judge Conkling's ti-eatise 
(page 275), that the statute did not render 
it indispensable that the officer should certi- 
fy to the manner of reducing the deposition 
to writing when the deposition is sent by 
him to the com-t, that a pai*ty may supply 
the omission by extraneous proof, and that 
accordingly the judge erred on the trial in 
absolutely excluding the deposition. 

The bill of exceptions does not state that 
any other evidence was offered of the due 
taking of the deposition than the certificate 
of the judge, and the question cannot, there- 
fore^ be raised now, whether other evidence 
would have been competent and ought to be 
admitted by the court [Hinde v. Long- 
worth] 11 Wheat. [24 U. S.] 199, 209. The 
very point as to the sufficiency of such a 
■certificate has been "discussed in the supreme 
com-t, and the com-t decided that the depo- 
sition could not be received for want of that 
part omitted in this. Bell v. Morrison, 1 
Pet [26 U. S.] 356. And the same point 
had been entertained yeai's before by Judge 
Washington at the Pennsylvania circuit 
Pettibone v. Derrringer [Case No. 11,043]. 
The intimation cited from Judge ConMing's 
treatise is omitted in his second edition. 
<3onlc. Pr. 255, 256. There is accordingly no 
foundation in law for this exception. 

The other exception relates to the charge 
to the jui-y. The opinion had been expressed 
in this com-t in October, lSi3, on a bill for 
an injunction, founded upon this patent, that 
upon the ti-ue construction of the patent the 
patentee's discovery and claim was the ap- 
plication or construction of the castor, as 
<:onstructed by him, with fm-nitm-e, and was 
not for any invention in the construction of 
the castor or its parts. On the trial of the 
case, evidence was offered by the plaintiffs 
to show that the late presiding judge of the 
covii't, on a trial at law at Hartford on the 
same patent, had insti-ucted the jm-y that 
the patent was good on its face as a claim 
to the castor and bearings consti-ucted ac- 
cording to the specification. The defendant 
also offered evidence as to the terms of those 
instructions, representing them to have been 
directly adverse to the validily qf the patent 
But, as the disti-ict judge associated on the 
tL-ial certifies his understanding of the charge 
to be according to the construction of it by 
the plaintiffs, and as his opportunity from 
consultation and conference at the time with 
Judge Thompson would be far best for a 
correct understanding of the tenor of the 
charge, I adopted his view of it, and for the 
pm-pose of this trial defend the opinion be- 
fore expressed, as such decision of Judge 
Thompson. This was not done because a 



nisi prius instruction to the jin-y by the pre- 
siding judge of this com-t in another circuit 
is to be rogai-ded as authoritative law, but 
out of deference to the opinion of that learn- 
ed judge, and for the purpose of seciuing, 
if possible, uniformity in the rulings of com-ts 
so nearly the same, and more especially in 
order that the questions of fact involved in 
the case, and to which much testimony had 
been adduced by both parties, might be 
passed upon by the jury under the decision 
of the main point of law most favorable to 
the plaintiffs. The charge therefore adopts 
the conclusion that the invention is tiseful, 
and that the patent, upon its face, is valid 
for the improvement in the consti'uction of 
the castor and bearings, in adapting them 
for application to fm-nitm-e, and that the 
specification is sufficiently full and explicit 
to satisfy the requirements of law. 

Exception was taken to the charge at large 
by the plaintiffs. The particulars in the rul- 
ings and instruction of the judge as pointed 
out by the argument to support the exception 
resulted substantially in one point: That the 
judge erred in charging that the making and 
vending the bearings, though that part of i-he 
castor be by itself a new discovery, would be 
no infringement of the plaintiffs' patent Ihis 
paragraph is only the concluding part of 
the insti-uction given on that point The 
whole sentence is: "That the metallic bear- 
ings, not being set forth in the specification 
as a necessary part of the construction, if 
according to the specification the ai-ticle 
may be used with or without them, then al- 
though that part by itself be a new discov- 
ery, yet making or vending them would be 
no infringement of the plaintiffs' patent" 
This instruction embraces two propositions 
of law and one inquiry of fact First, it as- 
serts that in judgment of law the specifica- 
tion does not set forth or claim the bearings as 
a necessary part of the article invented and 
constructed; and refers the inquiry to the 
jury whether, conformably to the description 
of the specification, the article may be used 
without (as well as with) the bearings, and, 
if this is found so, then, though the bearings 
be a new invention, it could be no infringe- 
ment of the patent to make or vend them. 
This instruction I consider erroneous, inas- 
much as it departs from the position acceded 
to by the judge, that the patent was to be 
construed according to Judge Thompson's 
i-uling, as valid on its face, and as embra- 
cing the claim to the construction of the cast- 
ors, of which the bearings were an "essential 
part, according to the specification. The 
judge had waived his o^wn opinion for the 
purposes of the ti-ial, and was seeking to have 
that of Judge Thompson, as certified by the 
district judge of Connecticut, govern the case 
on this trial. He had accordingly, in a part 
preceding the instruction imder considera- 
tion, stated the main question on the con- 
struction of the patent to be whether the 
plaintiffs' invention was the mode of con- 
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structing the castor with or without bear- 
ings, or was a new combination of the arti- 
cle with furniture, and had adopted the first 
hypothesis as that which was to be the law 
of this particular case. To assert, then, that 
the specification does not set forth or chiim 
the hearings as a necessaiy part of the con- 
sti'uction, was receding from that position, 
and placing a conflicting intei'pretation of the 
patent before the jury, and was calculated 
to mislead them, and give a wrong direction 
to their inquiries. 

I think, also, there is eiTor in iniling that 
It would be no infringement of the patent to 
make or vend the bearings, unless they con- 
stituted a necessax'y part of the invention. 
This language was stronger than the au- 
thorities justify. It being admitted here that 
the plaintiffs' conti"ivance is useful, and that 
all the particulars of their discovery may be 
employed in producing tlie result aimed at, 
the law does not require that each part shall 
be invariably useful when employed, nor that 
it should be always used. Morgan v. Sea- 
ward, 1 "Webster, Pat. Cas. 187, To the same 
effect are the American decisions. 1 Mason, 
302 [Bedford v. Hunt, Case No. 1,217]; 4 
Mason, 6 [Earle v. Sawyer, Case No. 4,247]; 
1 Mason, 1S2 [Lowell v. Lewis, Case No. 
S.oGS]; 1 Pet. G. C. 480 [Gray v. James, Case 
No. 5,719]; 2 Mason, 112 [Moody v. Fiske, 
Case No. 9,745]; 1 Paine, 203 [Langdon v. 
De Groot, Case No. 8,050]. Upon the doc- 
trine that the bearings are claimed by the 
patent as a part of the invention, the pat- 
entee is not bound to show them to be a nec- 
essary part. It is enough if in any circun» 
stances they may be used serviceably, and it 
will not vitiate his title to the invention, 
though he states his opinion to be that other 
methods pointed out by the specification may 
be more advantageous than to use the bear- 
ings. His judgment as to the degree of utili- 
ty of one method over another, indicated by 
his specification, will not affect his right to 
all the plans or methods described therein, 
provided they be novel and any way useful. 
It was accordingly, under the construction 
of the patent adopted by the com-t, a mis- 
direction to the jury, and was also presenting 
an immaterial issue, to submit to their in- 
quiry whether the castors could be used 
without the bearings. If by that it was in- 
tended to have the jury pass upon the ques- 
tion of utility in the invention as one of 
fact, the instruction was not sufficiently ex- 
plicit to di-aw their attention to that view 
of the case, for it would not follow, as a 
legal consequence, that the invention was use- 
less, because the other pai-ts might be used 
without adding this. 

The concluding instruction, founded upon 
the hypothesis that the jury should find that 
upon the specifications it was indifferent 
whether the bearings are used or not, I con- 
ceive to be erroneous also, because, it being 
assumed that the bearings are a part of the 
invention embraced within the patent, and it 



is an infringement of the patent to use any 
separate part, though the whole be not used. 
9 Car. & P. 334, 1 Webster, Pat. Cas. 271. 
Had the patent been construed to be only 
for a new combination of known parts, the 
rule would be the reverse. [Prouty v. Ilug- 
gles] 16 Pet. [41 U. S.] 33(5. 

The argument also comments upon the 
misapprehension of the natui-e of the plain- 
tiffs' invention, under which the judge was 
supposed to labor, in not regarding the plain- 
tiffs' method of application of the castor as 
patentable, without their proving some new 
mechanical invention or contrivance in the 
consti-uction of the article itself. But though 
the exception is taken to the entire charge, and 
would have afforded an opportunity to call 
for the judgment of the court on that par- 
ticular, yet the specific points of objection 
are limited to the instructions given to the 
jury in relation to the bearings,— whether 
they formed a compound part of the castor, 
or whether, under the circumstances, using 
or vending them was an infx'ingemeut of ihe 
plaintiffs' patent. On these two subjects I 
am satisfied, on a careful reconsideration of 
the charge, that it does not lay down to the 
jury the rule of law acknowledged on the 
trial by the judge, and acceded to as that 
adopted by Judge Thompson in the cousti-uc- 
tion of the same patent. It is impossible, 
therefore, to say that the few facts referred 
to the jm-y, as to the novelty, utility, and 
originality of the discoveiy, were the sole 
matters considered by them in forming their 
verdict for the defendant, nor but that thoir 
verdict rested upon, or was particularly af- 
fected by, the question whether the castors, 
according to the specification, could be used 
without the bearings, and upon the right of 
the defendant to make or vend the bearings 
as no part of the patented invention. I may 
have no doubt in my own mind that the jury 
decided on the general question of the validi- 
ty of the patent according to the plaintiffs' 
claim, independent of the particular iusti'uc- 
tion excepted to, but, adjudging now the 
point upon the case made, it is clear that 
they may have put their finding upon other 
ground, and that the misapplication of the 
rule of law may have had an important in- 
fluence in shaping their verdict. It is be- 
lieved the rule is of general, if not unusual, 
force, that, when the misdirection of the 
judge may noticeably affect the verdict, it 
will be set aside for that cause. 6 Com. 
Dig. 223; 10 Johns. 447; 5 Mass. 287; .5 Day, 
279; [Greenleaf v. Birth] 9 Pet. [34 U. S.] 
292; [Tracy v. Swartwout] 10 Pet. [35 U. S.] 
80; [Livingston v. Maiyland Ins. Co.] 7 
Cranch [11 U. S.] 506. I shall accordingly 
order the verdict rendered in this cause to 
be set aside, and a new trial to be had, the 
costs to abide the event of the suit. Tiie 
conflict of opinion between this com-t and the 
circuit com-t of Connecticut as to what con- 
struction the patent must receive being of 
that vital character that the rights of the 
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parties can never be definitely settled \intil 
the judgment of the court of last resort shall 
be had on this case, it is important tliat the 
, decision of the judge at the circuit shall be 
so shaped as to enable one party or the other 
to present the contested questions upon the 
patent, for the fiual determination of the su- 
preme coui-t It may not be inappropriate to 
add that I shall not hold myself concluded, 
by the provisional ruling on the last trial, 
from considering the questions of law as 
open for argument and decision, if the cuse 
comes again before me, in any form. 

[NOTE. Patent No. 821 -was givinted to 
Philos Blake, June 30, 1S3S, and was also 
the subject of litigation in Blal:e v. Sperry, Cast- 
No. 1,503.] 



Case H^o. 1,503. 

BLAKE V. SPERRY. 

[2 N. Y. I^g. Obs. 251.] 

Circuit Court, D. ConnecticuL June 29, 1843. 

Patents— Subject of Patest — Improvesients — 
Combination — Specification. 

1. The plaintiffs obtained a patent to manu- 
facture casters for bedsteads; the only dif- 
ference between the casters ordinarily used and 
those of the patentees consisted in the adop- 
tion of such a mode of construction and apply- 
ing casters that the length of the vertical axis 
might be extended at pleasure without material- 
ly enhancing their cost. In an action for an jn- 
foingement of the patent a verdict was found 
for the plaintiffs. On motion for a new trial, 
to set aside the verdict on the ground that the 
patent embraced what was not the subject of 
patent, lidd, that as the subject of the patent 
was new, although it was involved in parts of 
a machine which was used before, the patent 
was valid. 

[See Park v. Little, Case No. 10,715.] 

[2. Where a patent is obtained for parts of a 
machine, involved with other parts which may 
have been used before, it is essential that the 
new parts be so distinctly pointed out, that the 
claim may not cover any parts that are old.] 
[See Barrett v. Hall, Case No. 1,047; Brooks 

V. Bicknell, Id. 1,944; Hovey v. Stevens, 

Id. 6,740; Sullivan v. Redfield, Id. 13,-597; 

Pliillips V. Page, 24 How. (Go U. S.) 164; 

Parks V. Booth, 102 U. S. 96.] 

At law. This was an action [by Philos 
Blake and others against Alvin Sperry] for 
an alleged violation of a patent, by the 
manufacture amd sale by the defendant of a 
specific quantity of the articles which the 
patentee claimed the exclusive right to man- 
ufacture and sell. 

It appeared that the patent was dated the 
30th June, 1S3S, and was entitled "Blake's 
new and useful improvement in the mode 
of constructing casters and applying them 
to bedsteads." 

The specification is in the following words: 

"To all whom it may concern: Be it 
Icnown, that we, Philos Blake, Eli W. Blake, 
and John A. Blake, of New Haven, in the 
county of New Haven, and state of Con- 
necticut, have invented a new and useful 
improvement in the mode of constructing 
casters, and applying them to bedsteads; 



and we do hereby declare that the following 
is a full and exact desa'iption thereof: Om- 
improvement consists chiefly in the adoption 
of such a mode of constructing and applying 
casters that the length of the vertical axis 
(on which the excellence of casters very 
much depends) may be extended at pleasm-e 
without materially enhancing their cost, 
which is effected in the following manner: 
We make the roller of the caster of metal or 
other material, in the same manner and 
form as the rollers of casters heretofore in 
use. The piece or part which receives the 
roller, like the corresponding pai-t of casters 
heretofore in use, consists of two ai'ms, one 
on each side of the roller, to receive the ends 
of the axis about which the roller revolves; 
which arms, running obliquely, unite to- 
gether beyond the rim of the roller, and, 
being then rounded and extended upward 
perpendicularly, constitute the pintle or ver- 
tical axis of the caster. This pintle we make 
4 inches long, and one-half inch diameter at 
the lower end, and, tapering to one-fom-th 
inch diameter near the upper end, it termin- 
ates in a conical point. The caster, thus 
constructed, we apply to the bedstead post 
in one of the following methods: 

"We bore a hole one-half inch diameter, 
and nearly 4 inches deep, into the center 
of the post. We then insert into tbis hole 
an instrument which cuts out a conical cav- 
ity in the wood, at the bottom of the hole; 
the base of said cavity being nearly or quite 
equal to the diameter of the hole; the angle 
of its vertex somewhat more obtuse than 
that of the conical point of the pintle. The 
pintle being then inserted, if the hole is of 
the proper depth, the weight of the bedstead 
will come wholly upon the point of the 
pintle, while the conical cavity in which it 
stands will maintain the coincidence of its 
axis with that of tlae post, in opposition to 
the lateral strain. This method is beUeved 
to be sufficient where the post is of hard 
wood, as is usually the case. 

"Or, secondly: We bore tlie hole which is 
to leceive the pintle five-eighths of an Inch 
deeper than above specified, and insert a 
cylinder of cast iron or other metal, five- 
eighths of an inch long, having a conical 
cavity in its lower or outer end, and being a 
little larger in diameter tlian the hole, so 
that it may be firmly held by the wood when 
driven to the bottom of the hole; thus giving 
a metallic bearing to the upper end of the 
pintle. 

"Or, thirdly: In addition to the metallic 
bearing to the upper end of the pintle, as 
just described, we make a metallic one of 
the lower, and also by simply bushing the 
lower end of the hole to the depth of an 
inch. The bush may. consist of a strip of 
sheet iron of proper length, bent round into 
a hoop, the ends being barely butted to- 
gether. One edge of this hoop being bevelled 
off on the outside, and placed over the hole, 
and driven in, the bush wiU be retained 
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fiimly by the compression of tlie wood. If 
the wood of the post be very hard, the hole 
may require to be slightly enlarged at its 
oi'ter extremity, in order to receive the bush. 

**0r, fourthly: We propose to dispense with 
the upper metallic bearing, retain only the 
lower one, as on fiu'ther experience we may 
lind advisable. 

"Casters applied in either of these methods 
may be instantly taken off and replaced at 
pleasure, which we esteem to be an advan- 
tage, especially in putting up and taking down 
the bedstead. If, however, it should be pre- 
ferred to have them fastened in, this may be 
-effected in several ways: The pintle, instead 
of terminating in a conical point, may termi- 
nate in a wire or pivot running up through 
a Iiole in the upper metallic bearing, and se- 
cm'ed there by a collet, over which it is 
riveted; or the pintle maj'' be encircled by a 
small flange near its lower exti'emity, and a 
piece of sheet iron, fastened to the bottom 
of the post, may reach under the flange; or 
the flange may be located on the pintle above 
■the bush which makes the lower metallic 
bearing; and this bush may be made in two 
semicircular pieces, which, when put togeth- 
•er, embrace the pintle below the flange; and 
both may be introduced together into the 
hole in the post. 

"The caster constmcted and applied as 
above described differs from other casters 
heretofore known and used, in the follow- 
ing essential and characteristic particulars, 
which, as applied to casters, we claim re- 
spectively as om" invention, and desire to se- 
cure by letters patent: 1. In that the upper 
and lower bearing of the vertical axis, be- 
ing distinct pieces, are both or either of them 
inserted or supported separately in a hole 
bored in the post or leg to receive that axis, 
the leg itself being relied upon to hold them 
respectively in their proper position in re- 
lation to each other, or to the axis. 2. In 
that the upper end of the vertical axis sus- 
tains the weight of the bedstead in the man- 
ner and under the circumstances as follows, 
to wit: By bearing either directly upon the 
wood, at tlie bottom of a hole bored in the 
leg to receive that axis, or upon a distinct 
piece of iron inserted at the bottom of said 
hole, and unconnected with the lower lateral 
bearing of vertical axis. 3. In that the up- 
per end of the vertical axis receives the 
weight of the bedstead, and is at the same 
time controlled or governed in opposition to 
the lateral strain, in the manner, and under 
the circumstances, following, to wit: By be- 
ing formed into a conical point, and inserted 
into a conical cavity in the wood at the bot- 
tom of a hole bored in the leg to receive that 
axis, or into a similar cavity in a distinct 
piece of iron, inserted into a hole, and sup- 
ported there sepai*ately from, or independent- 
ly of, the lower lateral bearing of that axis." 

The cause was tried before the circuit com*t 
in September, 1842, and a verdict rendered 
for the plaintiffs in the sum of fifty dollars. 



Application was now made for a new trial on 
tlie ground that the patent embraces what 
is not the subject of patent, inasmuch as the 
patent had been obtained for that which • 
had, previous to the obtaining thereof, been 
known to the public. 

R. J. Ingersoll, in support of motion. 
B. S. Baldwin and WiUiam Hmigerford, 
coi?tra. 

JUDSON, District Judge, deHvered the 
opinion of the court. 

The motion to set aside the verdict pro- 
ceeds upon the ground, substantially, that 
the patent does in fact embrace what is not 
tlie subject of the patent. In other words, 
the patent covers what had long been in use 
anterior to the patent The claim thus set 
up requires a particular examination of the 
patent, and the language by which the right 
is supposed to have been secm-ed to the pat- 
entees. It is a principle too well settled to 
require discussion or examination, that, if 
a patent cover matter not patentable the 
whole patent is void. It then becomes im- 
portant, in deciding this case, to know with 
precision what is secm-ed hi this patent To 
do this, we must first see what the patentees 
do not claim. 

First, the roller is not claimed. The roller 
is disclaimed in these words: "We make 
the roller of the casters of metal, or other 
material, in the same manner and form as 
the rollers heretofore in use." The arms are 
disclaimed: "The piece or part which re- 
ceives the roller, like the corresponding part 
of casters heretofore in use, consists of two 
arms, one on each side of the roller, to re- 
ceive the ends of the axis about which the 
roUer revolves." The pintle is also disclaim- 
ed: "Which arms, running obliquely unite 
together beyond the lim of the roller, and 
being then rounded and extended upward 
perpendicularly, constitute the pintle or ver- 
tical axis of the casters." 

Having before us the various specimens of 
casters constructed prior to Blake's patent, 
this language may be well understood to ex- 
clude from the patent in question -all claim to 
the "wheel," the "arms," and the "pintle," 
as each of them had been used in some form, 
prior to the right set up by tlie patent in 
question. 

The plate caster is that which has been 
longest in use, and this has the wheel in all 
respects like the wheel used by the Blakes, 
but the process of attaching it to the furni- 
tm'e differs materially. The plate caster is 
attached by screws running through the 
plate, depending entirely on the screws to 
keep it fast and preserve its motion. Blake's 
patent differs from the plate caster. 

The socket caster has for its pintle a me- 
tallic sheath or socket, covering the entire 
pintle. To use this caster, the socket must 
first be let into the leg of the bedstead, or 
the fm*niture with which it is to be iL^ed. 
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The sheath or socket increases the expense, 
and to use it too njuch of the leg of the fiu:- 
niture must be cut away. 

The French caster is always incumbered 
with a large, heavy and expensive iron 
frame and braces. The pintle and wheel 
of the French caster are not unlike Blake's 
wheel and pintle, but the difference consists 
in that Blake's can be, and is in fact, used 
without the heavy, costly and cumbrous ii-on 
frame andobraces. Blake's is simple, and 
the French caster is complicated, and in its 
use reauires a covering of wood or cloth to 
hide its deformities. This heavy frame work 
is a part of the caster, and in a description 
of the French caster this frame work is 
embraced. Not so with Blake's. 

The center-pin caster varies but little from 
the common old fashioned plate caster. It 
has the same wheel, arms and plate, with a 
short horn rising from the center of the 
plate, designed to steady the movements, 
but stiU the plate and screws are always 
used with the center-pin caster, and upon 
them alone depends the securily of tie caster 
to the fm*nitm*e. In this Blake's diSers ma- 
terially. 

The invalid caster has the same form of 
wheel and pintle as Blake's, but has never 
been used in the same manner. This, in its 
use and operations, has been attacked by a 
Icind of wood frame instead of an iron 
frame. The pintle is much longer than 
Blake's, but as the pintle in itself is not 
claimed as any part of the present patent, 
the difference consists in the peculiar appli- 
cation of Blake's casters to the f m-niture. It is 
found that the wood frame and fixtm:es be- 
long to, and always must be used with, the 
invalid caster; but these are now entirely 
dispensed with by Blake's invention. 

The safe caster is the only remaining one 
to be considered. This, ascain, has the 
wheel and pintle similar in form and mate- 
rial, yet the method of applying it to the 
fm-nitm-e and using it with the bedstead is 
so entirely diverse that its antecedent use 
can constitute no objection to this patent. 
If this were to be used upon the bedstead 
as it has been used on the safe for many 
years, its application to the bedstead would 
bo to the outside of the leg, and would be 
confined there by some sort of metallic 
clasps or staples. Blake's patent differs 
from the safe caster in that it dispenses 
with all metallic fixtm'es and external irons, 
such as clasps, staples or sockets. 

It was shown on the trial, by unquestion- 
able evidence, that each and eveiy other cast- 
er was so constructed and applied as to 
require either plates, frames, sti-aps, staples 
oc thimbles. Blake's invention allows the 
caster to be applied directly to the cen- 
ter of the foot and leg of the furniture, 
witliout any of the attendants or parts of 
the old machineiT, always in use ivith all 
other casters. By the simple process of 
boring a hole in the leg of the bedstead, 
3FED.0AS.— 39 



Blake's caster may be used without any 
frame work whatever. "When the wood is 
soft, it only requires the use of the bearings. 

In the statement of the case, it was re- 
marked, that the present suit seeks to re- 
cover damage for the manufacture and sale 
of Blake's caster with the bearings. The 
proof before tlae jury was that the defendant 
had manufactured and sold a quantity of 
Blake's casters with the bearings. It may 
be proper, in this aspect of the question, to 
define more particularly what may be called 
"Blake's casters and beai-ings." It is the 
old wheel and pintle so adapted to, and ar- 
ranged with, the leg of the bedstead, by 
inserting it in its center, tliat the top of the 
pintle may be received in the conical cav- 
ity of the upper metallic bearing driven to 
the top of the hole, while the lower metallic 
bearing constitutes a bush to the lower end 
of the hole. The top poidt of the pintle 
sustains the weight, while the lower bearing 
secures the pintle against the lateral motion. 

The peculiai* device or invention secui'ed 
by these letters patent seems to consist in a 
new adaptation and arrangement of a paii: 
of an old caster with the furniture, in a 
manner heretofore tmknown. This device 
dispenses with the old plate and screws by 
which tlie plate caster was attached; it 
dispenses with the u-on frame belonging to, 
and a part of, the French caster; it dis- 
penses with the wood frame and braces used 
with, and a part of, the invalid caster; it 
dispenses with the clasps and staples used 
with, and a part of, the safe caster; it dis- 
penses with tlie sheath which was a part of 
the socket caster. This new arrangement 
is quite visible when in operation. By it 
the fm-nitm-e is moved with ease and facility. 
The modus operandi is peculiar to itself. Its 
simplicity and cheapness render the inven- 
tion useful. 

That part of the invention which is new 
appears "with reasonable certainty on the 
face of the patent." When a patent is ob- 
tained for parts of a machine involved with 
other parts which may have been used be- 
fore, it is essential that the new parts should 
be so distinctly pointed out that the claim 
may not cover any parts that are old. This 
motion assumes tiie ground that this patent 
is defective in this particular. But an ex- 
amination of what is claimed, and what is 
disclaimed, on the face of the patent, leads 
to the condusion that the patent in question 
is not subject to this objection. The "old 
parts" are very clearly stated, and substan- 
tially there is nothing claimed to be new 
except the ai-rangement of these old parts of 
a caster with, and their adaptation to, the 
fxu'nitm'e, witiiout the other parts of other 
casters, which have ever and at all times 
been used with the old casters. 

It is not necessary, at this late day, to go 
into the consideration of what may be de- 
nominated the principle of this invention. 
That may be seen in the modus operandi, 
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and. acconling to well settled authority, that 
is enough. 

lu determining this motion it is not nec- 
essary for the court to settle what might be 
its construction of the patent, were the ac- 
tion brought for the manufacture, sale or 
use of Blake's casters without the "bear- 
ings." As has ah-eady been remai-ked, this 
action seeks to recover damages sustained 
bj' the plaintiffs in consequence of the 
manufactm-e and sale of Blake's casters 
with the "bearings." It may not be im- 
proper, however, to add that the arrange- 
ment of the "upper and lower bearings," and 
the manner by which the same were attached 
to the wood, are claimed to be embraced 
within the "new invention," but the use of 
both these "bearings" may be dispensed 
with when the wood is sufiiciently hard to 
resist the friction, as the patentees claim. 
In the case on trial there was no proof that 
the defendant had sold the article to be 
used without the bearings. It is not neces- 
sary, therefore, to go farther in this case 
than to determine that this patent tot 
Blake's caster with the bearings is a valid 
patent. 

Jlotion for new ti'ial denied. 

[NOTE. Patent No. 821 was granted to 
Thilos Blake, June 30, 183S, and was also 
involved in Blake v. Smith, Case No. 1,502.] 



Case l^o. 1,504. 

BLAKE V. STAPFOBD. 

[6 Blatchf. 195; 3 Fish. Pat. Cas. 204.] ^ 

Circuit Court, D. Connecticut. Oct. 8, 1868. 

Patents— Infrixgement—jSToveltt — Suukexdek 
ASD Reissue — Validity of Claims — Ambiguity 
— Coxstructios — Decision of Commissionek 
OF Patents — Finality — New Combination of 
Well-Knowx Principles — Fraud — Pleading. 

1. The privilege of surrender and reissue is 
invaluable to inventors, for, without it, they 
would often lose that protection for the off- 
spring of their skill and labor which it is the 
immediate object of all patents to afford. As 
the law now stands, the decision of the commis- 
sioner is final and conclusive, in cases of reis- 
sue, unless impeached for fraud in his or the 
patentee's acts, or for some in-egularity aris- 
ing on ttie face of the papers, or a clear re- 
pugnance between the original and reissued 
patents. 

[Cited in Chicago Fruit House Co. v. Buscli, 

Case No. 2,669.] 
[See Hussey v. Brrfdley, Case No. 6,946; 

jMiddleton Tool Co. v. Judd, Id. 9,53G; 

Swift V. Whisen, Id. 13,700; House v. 

Young. Id. 6,738: Crompton v. Belknap Mills. 

Id. 3.40G; Jordan v. Dobson, Id. 7,519; 

French v. Rogers, Id. 5,103.] 

2. Under the act, the commissioner has the 
power to decide, and in every acceptance of 
suiTender and reissue does decide, that the origi- 

^ [Beported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq.; 
and here compiled and reprinted by permission. 
Statement and opinion from 6 Blatchf. 195, 
and syllabus from 3 Fish. Pat. Cas. 294.] 



nal patent was inoperative and invalid by rea- 
son of a defective specification, or by claiming 
too much, and that the error arose by inad- 
vertency, accident or mistake, and without any 
fraud or deceptive intention. He is authorized 
to grant a new patent for the same invention, 
and for no other; and, when he grants the 
new one, the presumption is that it embraces 
the same invention as the original. 

3. The issue of fraud can only be raised by 
distinct and special allegations in the plea or 
answer. The allegation that the "claim is 
fraudulently and falsely made broader and 
more general and comprehensive than his 
invention" does not properly present any mate- 
rial question of fact, or raise any question of 
fraud. 

4. The averments that the specification of 
the reissue "is vague, ambiguous, and uncertain, 
and does not in a full, clear, and exact manner, 
or with sufiicient certainty describe the inven- 
tion of the said Blake, or the manner of mak- 
ing the machine mentioned in his declaration, 

* * * that it contains more than is necessary 
to produce the desired result, * * * that the 
claim for a mode of breaking stone is frivolous, 

* * * and that for divers other reasons the 
patent is void," do not raise any question of 
fact, except the one whether the construction of 
the machine is sufiiciently described to enable 
one skilled in the art to make it 

5. The ofiice of the claim is to define the lim- 
its of the patented discovery claimed by the in- 
ventor as his exclusive property. The lan- 
guage of the claim need not, unless the pe- 
culiar nature of the subject matter require it, 
be expressed with technical exactness. If by 
the use of good sense and the ordinai-y rules 
of interpretation the court can clearly see the 
nature and limits of the invention, the claim 
will be upheld. 

G. If the claim is so ambiguous and uncer- 
tain that its true meaning cannot be made out 
without resorting to conjecture, or if it in- 
cludes that which is old, and therefore not 
witliin the power of the patentee rightfully to 
claim, then the patent is void. 
[See "Western Electric Manuf g Co. v. Anso- 
nia Brass & Copper Co., 114 IT. S. 447, 
5 Sup. Ct. 941.] 

7. Whether the claim is vague and uncertain 
is a question of law to be determined by the 
rules of construction applied in the light of the 
state of the art. Whether it claims too much 
is a question of law to be determined in the 
same way. The element of fraud is not essen- 
tial to the determination of either of these 
questions by the courts. " 

8. The good faith of the patentee is a material 
question for the commissioner, when deciding 
on the sui-render and the reissue. But when the 
patent is brought to the test of a litigation, 
ambiguity or excess in the specification and 
claim is to be determined by construction. 

9. Ambiguity, which defies construction to 
elucidate, is fatal, and it is unimportant wheth- 
er it had its origin in the mala fides of the 
patentee, or in haste or incompetency of the 
draftsman. 

10. A claim which clearly embraces what is 
old is void, whether introduced purposely or by 
mistake. 

11. The fact that the patent is ambiguous, 
or claims too much, is the vital test of its 
validity, and not the motive or circumstance in 
which such ambiguity or excessive claim origi- 
nated. 

12. The rule of liberal construction rests up- 
on public policy, and not upon cases of indi- 
vidual merit; 

13. It may be that the ground covered by the 
reissue is enlarged beyond that embraced in 
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the original. But the true question is, whether 
it is broader than the original invention. 

14. The question is not whether the elements 
of the patented combination are new, but 
whether the combination is new. 

15. Though the separate parts are all as old 
as the mechanic arts, if they are organized into 
a new machine having a new mechanical opera- 
tion, and the organization of this new machine 
involved the exercise of original thought and is 
productive of useful results, then it is patent- 
a.ble. If no inventive skill, but only mechanical 
dextex'ity, was necessary to produce the ma- 
■chine, then it is not patentable. 

[See Crosby v. Lapouraille, Case No. 3,424; 
Latta V. Shawk, Id. 8,116; Lee v. Blandy, 
Id. 8,182; Emigh V. Chicago, B. & Q. R. 
Co., Id. 4,448; "Woodman v. Stimpson, Id. 
17,979; Rees v. Gould, 15 Wall. (82 U. 
S.) 187.] 

16. Blake's patent for machinery for break- 
ing stoaes, granted June 15, 1858, and reissued 
January 9, 1S6G, is valid. 

[Cited in Blake v. Eagle "Works Manuf'g Co., 
Case No. 1,494; Blake v. Rawson, Id. 
1,499; Blako v. Robertson, Id. 1,500.] 

This was an action at law [by Eli W. 
Blalce against Charles W. Stafford], for the 
infringement of reissued letters patent grant- 
ed to the plaintiff, January 9th, 1866, for an 
"improvement in machinery for breaking 
stones," on the smTender of original letters 
patent, granted to him as inventor, Jime 
15th, 1858. 

The action was tried before SHIPMAN, 
Bisti-ict Judge, without a jury. 

SHIPMAN, District Judge. The specifi- 
'Cation of the original patent gi'anted to the 
plaintiff, gave the following general descrip- 
tion of the mechanism of his machine: "My 
^tone-breaker, so far as respects its principle, 
or its essential characteristics, consists of a 
pair of jaws, one fixed and the other mova- 
ble, between which the stones ai-e to be 
Ijroken, having their acting faces nearly in 
Jin upright position, and converging down- 
ward, one toward the other, in such manner 
that, while the space at the top is such as 
to receive the stones that are to be broken, 
that at the bottom is only sufficient to allow 
the fragments to pass when broken to the 
required size, and giving to thfr movable jaw 
3. short and powerful vibration tbrough a 
small space, say one-fom-th of an inch, more 
•or less. By means of this form and arrange- 
ment of the jaws, and this motion of the 
movable jaw, when a stone is di*opped into 
the space between them, it faUs down imtil 
its fai'ther descent is arrested between their 
•convergent faces, the movable jaw, advan- 
cing, crushes it, then, receding, liberates the 
fragments, and they again descend, and, if 
too large, are again crushed, and so on until 
slU the fragments, having been sufficiently 
reduced, have passed out through the nar- 
row space at the bottom. The details of the 
structure of the machine, other than those 
already specified, relating to the manner of 
supporting the jaws in their proper relative 
position, and giving motion with the re- 



quired power to the movable jaw, may be 
varied indefinitely, witiiout affecting its prin- 
ciple of operation." The inventor then pro- 
ceeded to give a detailed description of all 
the parts of the machine, and concluded with 
the following claim: "What I claim as my 
invention in the herein described machine, 
, and desire to secure by letters patent, is the 
combination of the following f eatm-es in the 
construction, arrangement, and movement of 
the jaws, to wit: 1. Making the acting faces 
of the jaws upright, or so nearly so that 
stones win descend by their own gravity be- 
tween them; 2. Making the acting faces of 
the jaws convergent, in such manner that, 
while the space between them at the top is 
sufficient ta receive the stones that are to 
be broken, that at the bottom shall be only 
sufficient to allow the fragments to pass 
when broken to the required size; 3. Giving 
a short, vibratory movement to the mova- 
ble jaw. I disclaim the above three featm-es 
severally, and limit my claim to their joint 
co-operation, as herein described, in a ma- 
chine for breaking stones or other hard sub- 
stances." 

In the specification of the reissued patent, 
the general description above cited from the 
original, is enlai-ged, by introducing the 
words, "and of a revolving shaft driven by 
steam or other power, which is made to im- 
part to one of these jaws a continual vibra- 
tory movement," &c. There are some other 
unimportant verbal changes in this part of 
the description. The claim of the reissue is 
as follows: "1. The combination, in a stone- 
breaking machine, of the upright convergent 
jaws, with a revolving shaft and mechanism, 
for imparting a definite reciprocating move- 
ment to one of the jaws from the revolving 
shaft, the whole being and operating sub- 
stantially as set forth; 2. The combination, 
in a stone-breaking machine," of the up- 
right movable jaw with the revolving shaft 
and fly-wheel, the whole being and operating 
substantially as set forth; 3. In combination 
with the upright converging jaws and re- 
volving shaft, imparting a definitely limited 
vibration to the movable jaw, so arranging 
the jaws that they can be set at different 
distances from each other at the bottom, so 
as to produce fragments of any desu'ed size." 
The material difference between the speci- 
fication of the original and that of the reis- 
sue consists in introducing into the general 
description in the latter the I'evolving shaft; 
and in an entire reconstruction of the claim. 
The specification and daim of the reissue ax'e 
referred to in the notice filed under the gen- 
eral issue, in two places, and in different 
forms of allegation. The good faith of the 
plaintiff in surrendering the original and ob- 
taining the reissue, and the identity of the 
two, were questioned on the argument. As 
the questions attempted to be raised in this 
part of the case are so often mooted in suits 
of this character, I deem it proper to recall 
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attention to the legal status of reissued pat- 
ents in their relation to the originals, and of 
questions of fraud gi-owing out of imputed 
motives for obtaining reissues, as weU as out 
of alleged corrupt or deceitful practices tiy 
inventoi-s or OTvners of patents, in availing 
themselves of the privilege confen-ed by the 
surrender and reissue clause of the act of , 
congi-ess. 

The 13th section of the act of July 4th, 
183G (5 Stat. 122), provides, that when a pat- 
ent "shall be inoperative or invalid by rea- 
son of a defective or insufficient description 
or specification, or by reason of the patentee 
claiming, in his specification, as his own in- 
vention, more than he had or shaU have a 
right to claim as new, if the error has or 
shall have arisen by inadvertency, accident, 
or mistake, and without any fraudulent or 
deceptive intention, it shall be lawful for the 
commissioner, upon the sm^render to him of 
such patent, and the payment of the further 
duty of fifteen dollars, to cause a new patent 
to be issued to the said inventor for the same 
invention, * * * jn accordance with the 
patentee's corrected desaiption and specifica- 
tion." Under this section, patents are con- 
stantly being surrendered and reissued; and 
it is not to be denied that the practice is fre- 
quently attended with embarrassment to the 
courts and the public. Inventors are not 
usually sufficiently skilled in the art of nice 
composition, to enable them to accurately 
draft their own specifications. They mxist, 
tlierefore, resort to others; and it not unfre- 
quently happens that the draftsman employ- 
ed to describe a particular invention, either 
tlirough want of sldll, or from haste or igno- 
rance of the state of the art, gives, in the 
specification, a very imperfect description of 
the thing invented. He sometimes narrows 
the scope of the inventor's ideas and combi- 
nations, and at other times expands them 
over insti'uments and devices which are not 
the product of his original thoughts. He may 
fail to set fortli some feature of the invention 
which at the time is deemed imimportant, 
and which subsequently may be proved to be 
vital, or at least of great value. If the in- 
vention is of considerable pecuniary consider- 
ation, the public examine it with scrutinizing 
eyes, and, if an inch of ground within the 
true scope of the discovery is unoccupied by 
the specification, it is at once seized upon 
by parties to whose business the new im- 
provement has a near relation. If a fatal 
or damaging error has crept into the descrip- 
tion, that fact is soon ascertained by those 
who desire to avail themselves of whatever 
improvement has been discovered. The 
privilege of surrender and reissue is, there- 
fore, invaluable to inventors, for without it 
they would often lose that protection for the 
offspring of their skill and labor which it is 
the immediate object of all patent laws to 
afford. It is, indeed, to be regretted that so 
great a proportion of the industry and intel- 
lectual acumen expended upon patents 



should be devoted to assailing, circumvent- 
ing or defeating them, rather than to their 
original construction. But the greatest skill 
and most untiring patience would not al- 
ways be able to guard against all error. 
The privilege Of surrender and reissue is, 
therefore, necessai'y for the protection of in- 
ventors, and the act of congress has explicit- 
ly stated the cases to which it shall extend, 
and conferi'ed upon the commissioner the 
power of determining when a patentee has 
brought himself within its provisions. As 
the law now stands, I regard the decision of 
the commissioner as final and conclusive, 
unless impeached for fraud in his or the 
patentee's acts, or for some irregularity aris- 
ing on the face of the papers, or for a clear 
repugnance between the original and reis- 
sued patents. Under the act, the commis- 
sioner has the power to decide, and, in every 
acceptance of a sm-render and every reissue, 
does decide, that the original patent was in- 
operative and invalid by reason of a defect- 
ive specification or by claiming too much, 
and that the error arose by inadvertency, 
accident, or mistake, and without any fraud- 
ulent or deceptive intention. He is author- 
ized to grant a new patent for the same in- 
vention and for no other, and, when he 
grants the new one, the presumption is tliat 
it embraces the same invention as the orig- 
inal. The jm'isdiction of the commissioner 
is final and conclusive, unless, as already 
stated, fraud or collusion somewhere is 
proved, or some irregularitj' is apparent on 
the face of the papers, or there is a plain re- 
pugnance between the old and new specifi- 
cations. 

The issue of fraud can be raised only by 
distinct and special allegations in the plea 
or answer. Woodworth v. Stone [Case No. 
18,021]; Allen v. Blunt [Id. 21C]; Potter v. 
Holland [Id. 11,330]; Philadelphia & T. R. Co. 
V. Stimpson, 14 Pet. [39 U. S.] 448; Stimpson 
V. West Chester R. Co., 4 How. [45 U. S.] 380. 
Now, the allegations in the notice under the 
general issue in this case, raise no question 
of fraud. The averments, that the specifica- 
tion of the reissue "is vague, ambiguous, and 
uncertain, does not, in a fuU, clear, and ex- 
act manner or with sufficient certainty, de- 
scribe the invention of the said Blake, or the 
manner of making the machine mentioned in 
his declaration, * * * that it contains 
more than is necessary to produce the do- 
sired result, * * * that the claim for a 
mode of breaking stone is frivolous, * * * 
and that, for divers other reasons, the pat- 
ent is void," do not raise any question of fact, 
except the one whether the construction of 
the machine is sufficiently described to ena- 
ble one skilled in the art to make it Nor 
does the allegation that the "claim is fraudu- 
lently and falsely made broader and more 
general and comprehensive than his inven- 
tion," properly present any material question 
of fact. The office of the claim is to define 
the limits of the patented discovery claimed 
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by the patentee as his exclusive property. 
The language of this part of the instmtnout 
need not, unless the peculiar nature of the 
subject-matter requires it, be expressed with 
technical exactness. If, by the use of good 
sense, and the ordinary rules of interpreta- 
tion, the court can clearly see the nature and 
limits of the invention, the daim wHI be up- 
held. If it is so ambiguous and uncertain 
that its tme meaning cannot be made out' 
T\'ithout resorting to conjecture, or If it in- 
■cludes that which is old, and, therefore, not 
-vvithin the power of the patentee rightfully 
to claim, then the patent is void, Lowell v. 
Lewis [Case No. 8,568]; Barrett v. Hall pd. 
l,0-i7]; Moody V. Fiske [Id. 9,745]. "Whether 
it is vague and uncertain is a question of law, 
to be determined by the rules of construction, 
iipplied in the light of the state of the ai-t, 
Wliether it claims too much is a question of 
law, to be determined in the same way. The 
•element of fraud is not essential to the deter- 
mination of either of these questions by the 
courts. The good faith of the patentee is a 
material question for the commissioner, when 
deciding on the surrender and the reissue. 
But, where the patent is brought to the test 
•of a litigation, ambiguity or excess in the 
-specification and claim is to be determined 
by construction, and the instrument must 
stand or fall under this test. Ambiguity 
which defies construction to elucidate, is 
fatal; and it is unimportant whether it had 
its origin in the mala fides of the "patentee, or 
in the haste or incompetency of the drafts- 
man. A claim which clearly embraces what 
is old is void, whether introduced purposely 
•or by mistake. The fact that the patent is 
ambiguous, or claims too much, is the vital 
test of its validity, and not the motive or eir- 
■cumstance in which such ambiguity or excess- 
ive claim originated. It might be said that, 
if a fraudulent intent to make the specifica- 
tion or claim obscure, were proved 1jy ex- 
trinsic evidence, the court ought not to give 
the patentee the benefit of the liberal rule of 
•construction which prevails in favor of in- 
ventors. But this rule of construction rests 
upon public policy, and not upon cases of in- 
-dividual merit. Its application to the instru- 
ment is necessary before it can be deter- 
mined whether or not the alleged defect ex- 
ists. To withhold its application would be 
to punish before the corpus delicti is proved. 
It follows, fi'om these views, that there is 
no question of fraud in fact presented in 
this case, which is cognizable by the com-t. 
The propriety and validity of the reissue are 
not open questions, in the present state of 
the pleadings, unless presented on the face 
•of the papers. No irregularity is discovered 
in the written proceedings connected with 
the surrender and reissue; and, after a close 
and careful comparison of the original and 
new specifications, I find no such repug- 
nance between them as would warrant me 
in saying that the commissioner has exceed- 
•ed his jurisdiction by reissuing the patent 



for a different invention from that embraced 
in the original. The specification of the re- 
issue differs, of com*se, from that of the 
original. The object of the surrender was 
to modify the description, or claim, or both. 
It may be, as the defendant insists, that the 
ground covered by the 'reissue is enlarged 
beyond that embraced in the original. But 
the true question is, whether it is broader 
than the original invention. The first branch 
of the claim is, for "the combination, in a 
stone-breaking machine, of the upright con- 
vergent jaws, with a revolving shaft and 
mechanism, for imparting a definite recipro- 
cating movement to one of the jaws from 
the revolving shaft, the whole being and op- 
erating substantially as set forth." The sec- 
ond branch claims a subordinate combina- 
tion of the movable jaw with the revolving 
shaft and fly-wheel. The first part of the 
thh-d branch of the claim purports to be for 
a combination, but the whole sentence shows 
nothing more than the arrangement of the 
jaws and then-. adjustability, so that they can 
be set at different distances from each other 
at the bottom, in order to fix the size of the 
fi'agments to which the stones are to be re- 
duced. The whole claim, when read in the 
light of the specification and drawings, dis- 
closes plainly the organized mechanism which 
the inventor has patented. It consists of 
two sti'ong upright, or nearly upright, con- 
vergent jaws, fixed in a suitable frame, one 
of the jaws being stationai'y and the othe]' 
movable, the movable jaw being connected 
with a revolving shaft and mechanism, 
whereby, when the motive power is applied, 
a definite reciprocating and vibratory move- 
ment is imparted to the movable jaw, by 
which it alternately advances and recedes 
from the fixed jaw, crushing the stones aR 
it advances and liberating them as it re- 
cedes, so that they drop out fi'om between 
the bottom of the jaws, of a size substan- 
tially determined hj the distance by which 
they are separated when the movable jaw 
is drawn back. This distance, and conse- 
quentiy the size of the fragments, may be 
varied, by adjusting the machine as de- 
scribed in the specification. 

The only difference that I can discover be- 
tween the mechanical consti-uction of the vi- 
tal part of this machine and of that of the 
defendant is, that every part of the mova- 
ble jaw of the latter advances and recedes 
through an equal range of motion, while, in 
the plaintiff's, the movable jaw is so hung 
and operated that the range through which 
it moves is greater at some points than at 
others. In both, the whole body of the mov- 
able jaw advances towards and recedes from 
the fixed jaw at every throw of. the machine. 
By this advancing and receding motion, the 
stones are alternately crushed and hberat^fl. 
The intervening mechanisms, by or through 
which the motive power is imparted, are 
well-known mechanical equivalents, and the 
common propei-ty of the mechanical world. 
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But the combination of tliese uprisrht con- 
vergent jaTvs, so constructed and adjusted, 
with a revolving sliaft, by which this action 
of the movable jaw is produced, appears, 
upon the proofs before me, to have origi- 
nated with this plaintiff; and, as already 
stated, the only difference, in this part of 
the mechanism, between his machine and 
that of the defendant is, that the movable 
jaw of the former is both vibratory and 
reciprocating, and that of the latter recip- 
rocating only, giving an -equal range of 
motion to every part. It may be, that the 
simple motion of the defendant's jaw is pref- 
erable to the combined motion of the plain- 
tifC's. But, assuming that to be the case, it 
is only an improvement on the latter. This 
improvement can give the defendant no right 
to use what the plaintiff first discovered. 
In my judgment, therefore, the machine of 
the defendant infringes on the grant secm-ed 
to the plaintifC by his patent. 

I have carefully examined the various pat- 
ents, drawings, and models of other ma- 
chines offered in evidence, to antedate the 
plaintiff's invention, but I do not find the 
same combination and aiTangement of parts, 
nor the same mode of operation. I will 
here notice some of them. 

Tiie ice-breaker exhibited on the trial has 
a stationary and a movable jaw, but the lat- 
ter is not hung, nor does it operate, in the 
way that the plaintiff's does. It is pivoted 
at a different* point, and, as it moves for- 
ward, has, also, a downward motion. It is 
provided with shai'p teeth, for peneti-ating 
and splitting the ice. Neither tlie whole ma- 
chine, nor the movable jaw, is combined 
with a revolving shaft. Its arrangement and 
organization differ widely from the plain- 
tiff's, and could not perform the work of 
breaking stone, as does the latter. 

The iron squeezer, or alligator jaws, for 
compressing puddle balls and expelling their 
impurities, is still more unlike the plaintiff's 
machine. It operates like a lemon squeezer 
reversed, and gradually compresses the ma- 
terial partially softened by heat. It has none 
of that sudden, definite movement found in 
the plaintiff's machine, which may be termed 
a compound of pressure and bloAv, by which 
hard, brittle stones may be nipped and 
crushed to a particular size, [as found in 
Blake's machine.] - 

In Ohnmacht's coal breaker, the two por- 
tions which are said to resemble the jaws in 
plaintiff's stone breakei* are clearly ditfer- 
ent, and perform their work in a different 
way. One is perforated with holes, and, on 
the other, opposite the holes, are sharp teeth, 
which split the coal and force it through the 
opposite apertm'es. The coal is not reuuced 
to fragments by compression between two 
solid siu'faces, as in the stone breaker, but 
by teeth projecting from one surface driven 
against the pieces as tliey pass over the open 

' [From 3 Fish. Pat. Cas. 204.] 



spaces of the opposite surface. It certainly 
has not been proved, and it may well be 
doubted whether it could be proved, that this 
coal breaker, however massive and strong 
its organization, can. perform successfully Uie 
work which the plaintiff's stone breaker per- 
forms, and performs well. 

Poor's coal breaker has still less resem- 
blance to the plaintiff's machine. 

Hamilton's quartz crusher operates upon 
a different princii)le from the machine of the 
plaintiff. The work is done by a cylinder 
rotating on a central axis, within an eccentric 
stationary concave. As the cylinder oscil- 
lates, the stones in its grooves are carried 
around and pressed in between the cylinder 
and the internal surface of the approaching 
concave, and ground or crashed. The oscil- 
lating cylinder, which alone can perform any 
function similar to the plaintiff's movable 
jaw, has no vibratoiy or reciprocating mo- 
tion carrying it towards a fixed object. Its 
oscillations describe the segment of a per- 
fect circle. Its surface comes near, or re- 
cedes from, that of the concave, solely by 
reason of the eccentric sweep of the latter. 
It is hardly necessai"y for me to say that I 
do not find the organized mechanism de- 
scribed in the plaintiff's patent, in this ma- 
chine of Hamilton's. 

Considerable was said on the argument 
touching the fact that some or all of the 
elements included in the plaintiff's combina- 
tion ai-e old. But this is not material. The 
question is not whether the elements are 
new, but whether the combination is new. 
Though the separate parts are all as old as 
the art of the mechanic, if they are organized 
into a new machine, having a new mechan- 
ical operation, and the organization of this 
new machine involved the exercise of origi- 
nal thought and is productive of useful re- 
sults, Uien it is patentable. If no inventive 
sldil, but only mechanical dexterity, was nec- 
essary to produce it, then it is not patentable. 
Originality is the test of invention. If that is 
successfully exercised, its product is pro- 
tected; and it is immaterial whether it is 
displayed in gi-eater or less degree, or wheth- 
er the new idea revealed itself to the in- 
ventor by a sudden flash of thought, or slow- 
ly dawned on his mind after groping his way 
through many and dubious experiments. It 
it needless to remark, that originalitj' may be 
formd as well in new combinations of old 
elements as in the production of new ones. 
I think the plaintiff's machine embodies a 
new combination. The utility of the inven- 
tion is clearly proved. 

No specific damages are proved, and they 
are, therefore, assessed at the nominal sum 
of one dollar. Let a judgment for the plain- 
tiff for that sum be entered, witli costs. 

Subsequently, a motion for a new trial 
was made by the defendant, before iho 
court when held by NELi^OIS', Circuit Jus- 
tice, and SHIPJIAN, District Judge. 
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NELSON, Circuit Justice." Tlie ameud- 
ment made on the surrender of tlie patent 
consisted in remodelling ttie claim. The de- 
.scriptions and drawings are not only sub- 
stantially hut almost literally the same. The 
first amended claim embraces the first two 
original claims, and corrects the third origi- 
nal claim, which was imperfectly set forth in 
the first patent The thu-d original claim was 
a claim for giving a short vibratory move- 
ment, in the abstract. The second and third 
amended claims are well warranted from the 
description in the patent 

The only real question in the case arises out 
of the defence of want of novelty in the im- 
provement It has been sti'ongly argued, that 
it is found substantially in one or more ma- 
chines already in use— the ice breaker, or the 
coal breaker, or Hamilton's quartz crusher. 
Judge Shipman, before whom the case was 
tried without a jury, and who had an op- 
portunity to examine the experts, and, also, 
these several machines, in connection with 
the testimony of the experts, came to the 
conclusion that the machine of the plaintiff 
was substintially different in combination 
and arrangement, and also in its mode of 
operation. My exaiiiination of these ma- 
chines has led me to the same conclusion. 
Hamilton's quartz crusher embodies neither 
the arrangement nor the mode of operation 
of the plaintiff's machine, but operates on a 
difEerent principle, embodying a different set 
of ideas; and that, I believe, is the only one 
produced which was intended to a'ush stone. 
The patent of the plaintiff has been before 
Vice Chancellor Wood, in England, on a peti- 
tion for an injunction to protect it from in- 
fringement. The novelty of the machine was 
disputed, but the patent was sustained, and 
an injunction was granted. 

On the whole, we are satisfied with the 
finding of the com-t, and must deny the mo- 
tion for a new trial 

[NOTE. For other cases involving this pat- 
ent see note to Blake v. Kobertson, Case No. 
1,500.] 
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BXjAKE crusher CO. V. WARD. 

[1 Am. Law T. Rep. (N. S.) 423.3 

Circuit Court, E. D. IMichigan. Jan., 1874. 

Eqdity Pleadixg — Verification of Biti.— Con- 
tents OF NoTARiAi. Certificate— NoTAKT Pub- 
lic — ^Taking Depositions — Entitung op Affi- 
davits. 

p.. The verifying of a bill in eauity, and the 

taking of a deposition before a notary public, 

are "acts in relation to evidence," within Act 

July 29, 1854, (10 Stat 315.)] 

[Cited in Re McEabhen, Case No. 8,859. 

See In re Bailey, Case No. 727; In re SIc- 

Duffee, Id. 8,778; contra, under Rev. St. 

§§ 1778, 5596, see Buerk v. Imhaeuser, Id. 

2,107.] 

' [Opinion of Mr. Justice Nelson, on motion 
for a new trial, reported in 6 Blatchf. 20G.] 
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[2. An affidavit entitled as in a cause pend- 
ing and taken before such cause existed cannot 
be read in evidence with tlie entitling, nor aft- 
er the rejection of the entitling if the rejection 
renders material portions meaningless.] 

[3. Where an agent of a coi-poration signs 
and verifies a bill for a preliminary injunction, 
the notarial certificate should show that the 
person making oath was the person who signed 
the bill; that he was agent of the corporate 
complainant; and that he signed it forgone of 
the reasons required by equity rule 95; aud 
should designate the portions sworn to on 
knowledge, and those on information and be- 
lief.] 

In equity. Motion for a preliminary in- 
junction on biU of complaint and accompany- 
ing affidavits, to restrain the defendants 
from an alleged infringement of a patent 
for a stone crusher. The affidavits were 
made, some in Connecticut and some in Penn- 
sylvania, and were all sworn to before no- 
taries public. They were all made before 
this suit was commenced. They are, never- 
theless, all entitled in a cause the same as 
is the entitling of this case, notwithstanding 
that no such cause was pending or in exist- 
ence at the times the affidavits were made. 

The bin was signed and the verification of 
the same was by an agent and du-ector of 
the complainant corporation; and the verifi- 
cation appears also to have been made before 
a notary public of the state of Connecticut 

No answer has been put in nor counter affi- 
davits filed, but at the hearhig of the motion 
the defendants appeared by counsel and op- 
posed the granting of the motion on the 
grounds: 1. That the verification of the biH 
and the affidavits were not entitled to be 
read and used because they were not taken 
before an officer authorized to talce the same 
to be used in this court. 2. The affidavits 
are entitled in a cause which had no exist- 
ence when they were made. 3. That the 
verification of the bill is insufficient because 
it is upon information and belief only, and is 
otherwise defective. 

Mr. A. Russell, for complainant 

Mr. H. B. Brown, for defendant 

LONGYEAR, DisU'ict Judge. First As to 
- the officers before whom the verification and 
affidavits were taken. The act of congress 
of July 29th, 1854 (10 Stat 315), provides, 
"that notai-ies public be and they are hereby 
authorized to take depositions, and do such 
other acts in relation to evidence to be used 
in the com-ts of the United States, in the 
same manner and with the same effect as 
commissioners to take acknowledgment of 
bail and affidavits may now lawfully take 
or do." I think it safe to assume that tak- 
ing of verifications to bills and answers, and 
of affidavits in support of or to oppose mo- 
tions for injunction, are "acts in relation to 
evidence," within tlie meaning of the above 
provision; and, therefore, the verification and 
affidavits were properly taken before such 
officers. By the previous acts of September 
16th,' 1850 (9 Stat 458), the signatm-e and 
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official seal of the notary was recognized as 
sufficient evidence of liis official character 
and the genuineness of his acts; and as the 
act of July 29th, 1854, was supplementary 
to the act of ISoO, the same recognition must 
be extended to the signature and seal of the 
notai-y under that act. See, also, Goodyear 
V. Hullihen [Case No. 5,573]. In the present 
case, the jm-ats to the verification of tlie bill, 
and to the affidavits, all have the signatures 
and official seals of the notaries, and are 
therefore sufficiently authenticated. 

Second. As to the entitling of the affidavits 
as in a cause pending when no such suit was 
in existence at tlie time. By an unbroken 
current of decisions, some of which are cited 
below, in England and in this country, such 
affidavits are not entitled to be read or used 
for any purpose whatever. The test, and 
the main ground of their rejection is, that 
there being no such cause in existence at the 
time, the affiant could not be convicted of 
perjury if the affidavit is false. Regem v. 
Jones, 1 Strange, 70i; Rex v. Pierson, Arch. 
[Andrews,] 313; Rex v. Harrison, 6 Term R. 
00; King v. Cole, Id. 640; 1 Daniell, Ch. Vi\ 
891; llumplirey v. Cande, 2 Cow. 509; 
Haiglit V. Tiirner, 2 Johns. 371 ; In re Bron- 
son. 12 Johns. 4G0; Milliken v. Selye", SDenio, 
54; Hawloy v. Donnelly, S Paige, 415. In 
Re Bronson two of the judges thought the 
entitling might be rejected as surplusage, but 
the majority of the court decided otiierwise, 
and the affidavits were rejected. And in 
some of the English cases cited, the question 
of rejecting the entitling as surplusage was 
niooted, and it was held that, even if compe- 
tent in any case, it could not be done in 
those cases, because it would render many 
material portions of the affidavits meaning- 
loss on account of references to "the said de- 
fendant," &c. That is precisely the case 
here. It results, therefore, that, witli the en- 
titling retained, the affidavits cannot be read; 
witli the entitling rejected, they are in many 
material portions meaningless. The affi- 
davits must therefore be rejected. 

Third. As to the verification of tlie bill. 
This is evidenced only hj tlie jurat of the offi- 
cer before whom the verification was made. 
The jm-at is as follows:— "United States of 
America, District of Connecticut,— ss.*: New 
Haven, 4th October, 1873. Then personally 
appeared before me John A. Blake, agent and 
director of the orators in the foregoing bill 
of complaint, and made solemn oath that 
the same, and the allegations therein con- 
tained, are ti'ue, upon his knowledge, informa- 
tion, and belief. (Signed) George Sherman, 
Notary Public. (Notarial Seal.)" 

Without this verification tliere is no proof 
of the allegations of the bill as to complain- 
ant's title to the patent in question, the 
novelty of the same, complainant's use and 
enjoyment, of the decisions of courts sus- 
taining the same, all material to be proven 
on an application for a preliminary injunc- 
tion, 2 Daniell, Ch. Pr. 1644. The question 



of the validity of the verification is there- 
fore important. Equity wle ninety-five is as 
follows; "That bills in equity may be verified 
by the agent or solicitor of the complainant: 
—First. When the party is at the time absent 
from the district. Second. When the facts 
are within the pex'sonal knowledge of the 
agent or solicitor." Aside from this rule 
(and it is doubtful if this iTde can be applied 
to bills by corporations, as in this case), there 
is no rule or provision of law, by act of con- 
gress or otherwise, prescribing the manner of 
verifying bills, or even requiring them to be 
verified at all, in any case. Beyond all 
doubt, however, the material allegations of 
injunction bills, especially in patent and 
copyright cases, upon which a preliminary 
injunction is moved, must be verified in 
some manner. In England, this appeai-s to 
have been done by affidavit, subscribed and 
sworn to in the usual form (1 Daniell, Ch. Pr. 
392, and note; 3 Daniell, Ch. Pr. 2105); and in 
the absence of any law or rule to the con- 
trary, such should be tlie practice here. 
Equity Rule 90. 

A practice has gi-own up, however, in tlie 
equity com'ts of the United States, and is 
of long standing in this district, and no doubt 
in most of the others, of verifying bills by 
the complainant, his agent, or solicitor, mak- 
ing oath to the truth of the biU itself, the 
officer administering the oath adding his 
jm-at, or certificate of the fact, as was done 
in this case. And I am inclined to the opin- 
ion that such practice has been of sufficiently 
long standing, and of such uniformity, as 
to give it the authority of a rule of practice, 
and therefore to hold that this manner of 
verifying bills is competent in this com-L 

The certificate or jm-at of the officer should 
show clearly and specifically that all those 
things necessary for the com-t to know and 
be informed of were sworn to. It should 
appear that tlie person making oath is the 
same person who signed the bill; and when 
the bill is signed by an agent or officer of a 
corporation complainant, or by an agent or 
the solicitor of the complainant, it should 
appear that the person made oath that he 
was such agent, officer, or solicitor; and 
when by the agent or solicitor of complain- 
ant (except perhaps in the case of a corpora- 
tion complainant) it should appear that such 
agent or soUeitor made oath to the reason 
for his making the oath instead of the com- 
plainant, in order that the com-t may see 
that such agent or solicitor was competent 
to make the oath under equity rule nine-five; 
it should also appear, although perhaps this 
is not essential, that the person making oath 
made oath to his knowledge of the contents 
of the bill; and when he swears partly upon 
his knowledge, and partly upon his informa- 
tion and belief, it should clearly appear what 
portions of such contents he so swears to 
upon knowledge, and what portions upon in- 
formation and behef. 

Apply these tests to the jurat to the pres- 
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ent bill and fatal defects are at once ap- 
parent—so apparent as to avoid the necessity 
of specifying tliem here. 

It results that the motion cannot he grant- 
ed as the case now stands. It will not, how- 
ever, he dismissed, but it wiU be allowed to 
stand over, with leave to complainant to 
have its biU jSroperly verified, and to file and 
serve afladavits in support of the motion 
within thirty days, and to the defendants to 
file and serve affidavits in opposition within 
ten days thereafter. Ordered accordingly. 
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Case I3"o. 1,606. 

BLANCHAUD v. BEERS et al. 

[2 Blatchf. 411.]* 

■Circuit Court, D. Connecticut. Sept. 24, 1852. 

Patents — CoMBiNATioit — Infringement — Tests— 
iDENTiTr OP Machines. 

1. The claim in Thomas Blanchard's patent 
-of January 20th, 1820, for "a machine for turn- 
ing and cutting irregular forms," construed 
and defined. 

2. A person who uses the combination claimed 
by Blanchard, though in a machine which will 
make only wagon-spokes, infringes the patent. 

[Cited in Thompson v. American Bank-Note 
Co., 35 Fed. 204.] 

3. The proper tests for determining the 
identity of one machine with another, on the 
■<luestion of infringement, defined. 

[Cited in Norton v. Jensen, 1 C. O. A- 452, 
49 Fed. 866.] 

At law. This was an action [by Thomas 
Blanchard against Philo S. Beers and AI- 
iDcrt Goodyear] for the infringement of let- 
ters patent granted to Thomas Blanchard, 
January 20th, 1820, for "a machine for turn- 
ing and cutting irregular forms." The his- 
tory of the patent and a copy of its specifi- 
<;ation are set forth in 1 Blatchf. 258, 259, 
261-269 [Blanchard's Gun-Stock Tmrning 
Factory v. Warner, Case No. 1,521]. This 
-action was brought upon an extension of the 
patent granted by congress by special act, 
passed February loth, 1847 (9 Stat 683), for 
fourteen years from January 20th, 1848. 

Charles M. Keller, for plaintiff. 
Boger S. Baldwin, for defendants. 

NELSON, Circuit Justice, in charging the 
3ury, remarked as follows: 
As regards the several renewals of Mr. 



* [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission,] 
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Blanchard's patent by acts of congress, some 
refiections have been indulged in by the 
learned coxmsel for the defendants, by way 
of prejudice to the patentee's claim, on ac- 
coimt of the length of time for which his 
invention has been secured to him. It is, 
therefore, proper to say that, so far as the 
coui-t and jmy are concerned, those acts 
must be regarded as having been properly 
passed. Independently of the discretion 
that congress may exercise in respect to any 
pai'ticular patent, the statute provides, and 
such is the practice of the patent office under 
it, that if a patentee, near the expiration of 
the term of his patent, can satisfy the com- 
missioner of patents that he has not been 
remunerated by the profits of his invention, 
over and above the losses and expenses in- 
curred and the time bestowed upon the sub- 
ject, it is the duty of that officer to extend 
the term, so as to enable the inventor to 
derive, from the sale of his invention, a rea- 
sonable compensation for his genius and his 
labor; and it is very probable that, in view of 
these considerations, founded upon the case 
presented by Iilr. Blanchard, congress be- 
came satisfied that it was fit and proper that 
his patent should be continued. Very likely 
the great litigation to which the patent has 
been subjected, and the enormous expenses 
necessarily attending suits of the description 
of the one now before you, satisfied that 
body that" air. Blanchard had not been rea- 
sonably compensated for the great benefit 
his invention had confeiTed upon the coxm- 
try, and they therefore deemed it their duty 
to prolong the term. 

The patent is for an improvement in a 
machine for cutting, out of wood or other 
materials, irregular forms, such as gun- 
stocks, axe-handles, shoe-lasts and other ar- 
ticles reQLuii'ing irregular forms in their con- 
struction and use. The first thing to in- 
quire into and ascertain and settie in your 
minds is, the thing invented, so as to enable 
you to determine, when examining the ma- 
chine of the defendants, whether or not that 
machine is an infringement, or, in other 
words, embodies the same ideas in its ar- 
rangement. You must first comprehend the 
discovery made by Blanchard, for, until you 
comprehend that, you will not be able, upon 
examining the machine of the defendants, 
to determine whether or not that machine is 
substantially the same invention, embodying 
the same principle which was discovered by 
Blanchard and embodied in his machine. 

I do not intend to take up much of your 
time in going over the description given by 
Blanchard in his specification. The subject 
is not new in this com*t, as the patent has 
unfortunately been one of much litigation. 
The first part of the specification is devoted 
to a description of the various parts which 
constitute the organized machine, so as to 
enable a mechanic of ordinary skiU and in- 
telligence to constinict a machine. Under 
the second head in his specification, the pat- 



BLANCHAED (Case No. 1,506) 



[8 Fed. Cas. page 618X 



entee explains tlie principle embodied in his 
macliine, in ottier words, the novel charac- 
teristics or inventive elements of the ma- 
chine, by which he claims it to be distin- 
guished from all previous machines then in 
existence; and, in the conclusion of that 
head, it is stated that, as to the mechanical 
powers by wliich the movements of his ma- 
chine are obtained, he claims nothing new. 
These movements, he says, may be effected 
by the application of various powers which 
would be furaished by a skilful mechanic 
when called upon for that pm-pose. Nei- 
ther does he claim as new the cutter-wheel, 
or the friction-wheel, or the guide-wheel, or 
the model, separately or in the abstract. All 
these are common property, and anybody 
may use them. But he claims, as his in- 
vention, the method or mode of operation in 
the absti-act, as explained in the second ar- 
ticle, whereby an infinite varietj' of irregular 
forms may be cut or produced. 

The principle or inventive element to be 
foiuid in this machine is this: It is tlie cut- 
ting or turning of any given article of an ir- 
regular form longitudinally' and transversely, 
by one joint operation. This is the novel 
idea stnick out by Blanchard in 1S20, and 
which he embodied in a practical working 
machine, which, as it has been shown, pro- 
duces almost eveiy variety of in-egular form 
in the way mentioned. It has been suggested 
that this was no very great discovery after 
the existing- state of the arts in that branch 
of knowledge. Yet it is historically true 
that, although we were in the beginning of 
the nineteenth centm-y, no person had dis- 
covered that idea; or, if it had been discov- 
ered, no person, down to that time, had em- 
bodied it in a practical machine. There had 
been machines for cutting irregular figures 
or forms transversely alone, and there had 
also been machines for cutting irregular 
forms laterally or lengthwise. AU these had 
already been discovered and had already 
been produced; but the idea of cutting siich 
forms both longitudinally and transversely, 
by a joint operation, had never been discov- 
ered. That is tlie idea which occurred to 
Blanchard, and which has produced the ex- 
traordinary results that have been disclosed 
in the com-se of this ti-ial. It is not surpris- 
ing, therefore, that the government and the 
country should have been kind to one of 
whom it may well be proud; because, the 
very first application of this discovery, the 
fruits of his genius, was for the benefit of 
that government, namely, in manufacturing 
the gun-stock, which, down to that time, had 
been made by hand, and which has since 
been made by his machine. 

It will be found, on looking at the descrip- 
tion of this invention, contained in the pat- 
ent, as well as by an examination of the or- 
ganized machine, that this idea, which first 
occmTed to Blanchard, has been embodied in 
a practical machine, which he has perfected 
by experiment and practice. The invention 



consists in the combination of fom* insti-u- 
ments in the mode pointed out in the patent, 
by which the machine cuts irregular forms 
longitudinally or lengthwise, and transversely 
or crosswise, by a joint operation. The gun- 
stock, as a product of tlie machine, strikingly 
exemplifies this combination. So do the shoe- 
last, the wagon-spoke and the axe-handle, 
though the last two do not in so marked and 
distinct a manner, because the irregularities, 
either longitudinally or transversely, in the 
wagon-spoke and in the axe-handle, are 
slight compared with those in the others, as 
is obvious upon a slight examination of the 
different instruments. 

I had intended to call your attentiou some- 
what particularly to the two old machines 
produced on the part of the defendants, as it 
was supposed that the originality of Blanoh- 
ard's discovery was intended to be coutostod. 
I was aware that, upon some previous trials, 
these machines had been used and relied on 
with that view by the defendants; but, inas- 
much as it has been stated that they have 
not been introduced for the purpose of con- 
testing the originality of Blanchard's inven- 
tion, I shall not take up your time with them, 
but shall assume that he is the inventor of 
this combination, and is entitled not only ta 
the merit of it, but to be protected in the 
enjoyment of its exclusive use, so long as his 
patent continues. 

The onlj material question, therefore, in- 
volved in the case, for the consideration of 
either the com't or the juiy, is, whether or 
not the machine of the defendants is an in- 
fringement of tlie plaintiff's patent— that is, 
whether it is substantially the same or sub- 
stantially different. This ctuesiaon is often 
one of great difficulty, and is. usually the 
most embari"assing question involved in the 
trial of these patent cases. It calls, there- 
fore, for patient and attentive examination 
and gi'eat care on the part of the jury, in 
looking into the evidence in the case, and in- 
to the several machines fm-nlshed by the 
parties for our information. 

The machine of Blanchard embraces, in its 
scope and operation, the cutting of almost 
every species of iiTcgular form, embracing 
any given extent of irregularity of form, as 
you have already seen, such as gun-stocks, 
lasts, &c., by means of the application of the 
combination or principle which he has dis- 
covered; and It is claimed, on the part of the 
plaintiff, that the defendants have appro- 
priated this combination or principle, in oi'der 
to obtain the benefit of one of the uses of his 
macMne, namely, for making wagon-spokes. 
This raises the particular question in the ease 
for yom* consideration. 

As I have already stated, the invention of 
Blanchard consists in the combination of 
four instruments, the model, the rough ma- 
terial, the tracer or friction-wheel, and the 
rotary cutter, in the mode he has particularly 
described, by means of which the machine 
cuts irregularities, longitudinally and trans- 
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versdy, by one joint operation. Tliis com- 
bination thus formed may be and is applied 
successfully to the turning of wagon-spokes; 
and it is insisted by the plaintiff, that the 
defendants have embodied this combination 
in their macliine, and are, by means of it, en- 
abled to do the same work. If this be so, 
they have infringed upon the rights of 
Blanehard, although their machine has been 
so constructed as to perform but one of the 
fimctions of Blandiard's. For, if they can 
appropriate the plaintiff's combination for 
one of the uses or functions of his machine, 
because it is performed separately, another 
person may appropriate another function, 
and so on, until there' is nothing embodied in 
his machine left unappropriated. The ques- 
tion then comes to this: Have or have not 
the defendants incorporated in their machine, 
in substance, the combination or principle of 
Blanehard? If they have, they are guilty of 
an infringement K they have not, they are 
not gmity. 

In examining a machine, with the view to 
ascertain whether or not it is an infringe- 
ment of a previous one, the similarity or dis- 
similarity of the mechanical construction is 
not necessai'ily conclusive or controlling. 
Its structure may be apparently very similar 
in form, and yet its principle and operation 
and result may be vei'y different. So, on the 
other hand, its structure and appearance 
may be very different to the eye and in 
point of fact, and yet it may, in reality and 
in principle, be the same as the previous ma- 
chine. The mere mechanical construction 
and form of a machine are not, therefore, al- 
ways a test of its identity or want of iden- 
tity, and it would be unsafe for a court 
or a jury to act upon the idea that, because 
two machines are different in their me- 
chanical structure, either in appearance or 
reality, they are not substantially the same. 
The principle embodied in a machine, and 
which gives to it all of its utility, may be 
put in successful practical operation by dif- 
ferent mechanical contrivances, depending 
more upon the skill of the mechanic than the 
genius of the inventor. Hence, it is imsafe 
to rely upon the mere difference in the me- 
chanical construction. The sure test, and 
the one the jm'y should be guided by in all 
cases of this kind is, whether or not the de- 
fendant's machine, (whatever may be its 
form or mechanical construction,) has incor- 
porated within it the principle or the com- 
bination or the novel ideas which constitute 
the improvement to be found in the plain- 
tiff's machine. If it does, then, no matter 
what may be its mechanical construction or 
its form, it is an infringement— an appro- 
priation of the ideas of another, simply in a 
different form. You will, therefore, in view 
of this consideration, examine these ma- 
chines, and the evidence that has been pro- 
duced in the course of the trial, as well as 
the opinions of the experts, given to aid you 
In determining the character of the ma- 
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chines, and ascertain whether or not the- 
combination or principle which I have stated 
to you as constituting the invention of 
Blanehard is found incorporated substan- 
tially in the machihe of the defendants— 
whether you there find substantially the 
model, the rough material, the ti'acer and 
the cutter, by the means and combination ot 
which a wagon-spoke of irregular form, 
longitudinally or transversely, is produced 
by one joint operation. The plaintiff claims 
that this combination— this new idea— is in- 
corporated in the defendants' machine and 
gives to it its useful effect in manufacturing 
wagon-spokes. 

Coming down more closely to the point in 
controversy between the parties, it will be 
seen that the question is even more narrow 
than the one I have ah-eady stated. It is, 
whether or not the defendants' machine em- 
braces the combination or principle by which 
the irregular form of the spoke is cut longi- 
tudinally and transversely by one joint oper- 
ation. They insist that they do not use the 
same means as Blanehard, either formally 
or substantially, for the pm-pose of produ^ 
cing this irregular form longitudinally; and 
they deny that there is any such operation 
as a longitudinal cut upon their spoke, in 
the operation of the machine. You have be- 
fore you the products of both machines. 
That this irregular form lengthwise is im- 
pressed upon the spokes which the defend- 
ants mamifacture, is certain; and the ques- 
tion is, whether or not this form is produced 
by substantially the same principle or the 
same combination as that used by Blaneh- 
ard. The defendants claim that they do not 
use the same combination, that they do not 
use a model, and that they have discovered 
new and different means for accomplishing^ 
this pm'pose, namely, an arrangement of cut- 
ters, and the use of cams and a tracer on the- 
rail upon which the vibratory lathe contain- 
ing the rough material is moved from one- 
stage of cutting to the other, so that the 
rough material may approach to or recede 
fi'om the cutters from one end to the other. 
This combination is claimed to be substan- 
tially different from the combination used 
by the plaintiff. 

It is material, at this stage of the case, to 
recall- yom* attention to a principle already 
stated, namely, that whether or not the one 
machine is an infringement of the other 
does not necessarily depend upon whether 
their mechanical structm-es are different 
But the question is, whether (whatever may 
be the paechanieal construction) the latei- 
machine contains the means or combination 
found in the previous machine— whether, 
taking the structure as you find it, you see 
the new idea embodied in it. If the combi- 
nation of Blanehard is found substantially 
incorporated in the defendants' machine, 
then, its mechanical eonsti-uction, whatever- 
it may be, is, as matter of law, but an 
equivalent- for the mechanical construction. 
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of Elanchard's machine. No man can ap- 
propriate tlae benefit of the new ideas which 
another has originated and put into prac- 
tical use, because he may have been enabled, 
by superior mechanical: skill, to embody 
them in a form different in appearance or 
different in reality. For, although he may 
not have preserved the exterior appegrance 
of the previous machine, he may have ap- 
propriated the ideas which give to it all its 
value. 

Undoubtedly, in the construction of a ma- 
chine for the purpose of producing one of 
the functions or results of the plaintiff's ma- 
chine, there may be very great departures 
from it, and still the new machine may eon- 
tain his principle of operation. His machine 
is constructed to cut almost eveiy variety 
of irregular forms, and hence, from neces- 
sity, there must be a single and narrow knife 
or cutter, to enable him to cut the minuter 
sinuosities of the article required, such for 
instance as the shoe-last or the human face. 
A tool used in Blanohard's machine for the 
purpose of cutting the last or the human 
face, or any other exceedingly irregular sm-- 
face or form, must be small, and, when it is 
used for all purposes, as it is in the original 
machine of Blanehard, of course, in cutting 
irregular forms where the irregularities are 
small and few, the cutting must be com- 
paratively slow. But, when the principle of 
Blauchard's is embodied in a machine con- 
structed for and applied to one of the pur- 
poses of his, such as making spokes or axe- 
handles, it requires no great observation to 
see that in the case of a Blanehard machine 
so made, to accomplish but one of its pur- 
poses, and where the irregularity is simple 
and the lines diverge longitudinally but little, 
it would not be necessary to use the narrow 
knife that would be necessary to cut the form 
of the human face or any other very iixeg- 
ular body, but that a wider one might be 
oised, by which the work could be done more 
readily. Take, for instance, the case in hand 
—the idea of consti'ucting a machine to be 
■devoted exclusively to the cutting of wagon- 
spokes. It is clear that the knife might be 
made broad enough to cut the principal part 
~of the spoke by one operation, because the 
irregularity is small and the lines are nearly 
straight; and then a smaller knife might be 
used for the purpose of finishing the remain- 
der of the article. 

I call your attention to this consideration 
because it is unfair, I thinlc, to talfe Blauch- 
ard's machine constructed for the purpose of 
cutting any irregular form, however ^-eat the 
ii'regularity may be, and contrast it with one 
that has been made for the purpose of per- 
forming only one of the functions which is 
performed by Blanchard's. The machine and 
the tools to be used, when the object is to 
>cut any irregular form, must be consti'ueted 
with regai'd to the minute sinuosities of some 
of the articles that it may be necessaiy to 
make. It is, therefore, unfair, when the ques- 



tion is between Blanchard's machine thus or- 
ganized and a machine organized for one 
pai-ticular purpose, and to produce one par- 
ticular result of Blanchard's machine, such 
as the wagon-spoke, to hold that, because 
the machine organized for that specific pur- 
pose is differently constructed, and dissijn- 
ilar in appearance, and can produce the par- 
ticular thing more rapidly, it therefore nec- 
essarily fails to embody the same idea or 
combination. TVe know that any machine 
constructed to accomplish a pai-ticular object 
or pm-pose may be often materially changed 
from the original construction, and yet do the 
work veiy well. There are mechanical equiv- 
alents, by the use of -frhich the whole fea- 
tiu-es may be changed and a gi-eat departm-e 
made from the apparent principle and com- 
bination of the machine, and yet it may 
operate well. In view of this consideration, 
it should be particularly noticed in this case, 
that the defendants' machine has been con- 
stracted for one object— for the purpose of 
turning wagon-spokes of slight irregularity 
of form, and, therefore, as is obvious, may ad- 
mit of veiy material changes from the origi- 
nal machine. 

It will be proper, therefore, for you to look 
into these two machines, and see whether 
or not the change in the organization of the 
defendants' machine from the plaintiff's 
might not have been the prod^iction of tlio 
skill of a mechanic examining and studying 
the Blanehard machine, with a view to re- 
organize it and adapt it to the performance of 
one of its fimctions, namely, producing an 
axe-handle or a wagon-spoke. Because, when- 
ever a defendant sets up that he has sub- 
stantially departed from the existing ma- 
chine, so as to avoid the consequence of an 
infringement, it is necessary that he should 
satisfy the coxu-t and juiy that his departiu-e 
has been such as involves invention and not 
mere mechanical skill, in order to entitle him 
to a patent for the discoveiy. There must 
be mind and inventive genius involved in it, 
and not the mere skill of the workman. 

It must be admitted, that the machine of 
the defendants does cut the article in an 
irregular form longitudinally and ti-ansverse- 
ly, by one joint operation. There is an ir- 
regularity both lengthwise and crosswise, as 
it respects the two first sections of the spoke, 
and the question is, whether or not the de- 
fendants have used, in thus cutting the spoke, 
substantially the means and combination of 
ideas used by Blanehard in his machine in 
producing the same article. 

These views present all that I mean to 
trouble you with upon the main question in 
the case. As to the fact that the defendants' 
machine can cut a greater number of spokes 
in a given time than the plaintiff's, the law 
is as stated by tlie counsel on both sides. 
That fact may be taken into considei-ation in 
examining into the question whether or not 
the principle or combination of the two ma- 
chines is substantially the same. If it is. 
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tlien, witlioxit regard to the result, and al- 
though a greater number of spokes can be 
made by tie defendants' machine in a given 
time, that machine would still be an infringe- 
ment. This superiority is sometimes pro- 
duced by a superior construction of the ma- 
chine; or, it may in this case be the result of 
making one adapted exclusively to the ac- 
complishment of one of the purposes of 
Blanchard's; or, it may be the result of an 
improvement on iiis; but this will not entitle 
its author to usfe the ijrinciple or combina- 
tion of Blanchard's. 

There has been very little evidence, in the 
course of the trial, on the question of dam- 
ages, and I presume that the counsel on both 
sides regard the main question in the case 
as the important one. 

[NOTE. For other cases involving this pat- 
ent, see note at end of Blanchard v. Reeves. 
Case No. 1,515, and note at end of Blanchard 
Guu-Stock Turning Factory v, Warner, Id. 
1,521.] _ 

Case Ho. 1,507. 

BLANCHARD v. BROWN. " 
[1 Wall. Jr. 309.3 ^ 
Circuit Court, D. Pennsylvania. April 16, 1S49. 
JoRT — Practice — Peremptory CnAi>L,EXGE. . 

No peremptory challenges are allowed in this 
court where the jury has already been struck 
on both sides. 

This cause coming before a jury which 
had been, struck on both sides, Mr. Hu-st 
asked permission to make two more per- 
emptory challenges, in the way allowed in 
the state com-ts under the act of their legis- 
latm-e (Act April 4, 1809, § 2) which pro- 
vides "that in all civil suits each pai*ty shall 
be allowed to challenge two jm*ors peremp- 
torily." He said that the state pra'ctice had 
been imiformly adhered to in this com-t for 
twenty yeai-s; a statement in which Mr. 
Randall and other gentlemen of considerable 
experience, had confirmed him in a previous 
case (White v. Brown [Case No. 17,538]), 
where the right was a good deal insisted 
tipon, as part of the settled practice of the 
court 

GRIER, Cu-cuit Justice. I have allowed 
these chaEenges to be made once or twice 
by consent of parties; but it is in violation 
of common sense and of the spirit of the de- 
cision of the supreme court of Pennsylvania 
which refused to extend the privilege in the 
case of special jm-ie^* fm*ther than the letter 
of the act required, Shwenk v. Umstead, 6 
Serg. & R. 351. T^eir language is thus, and 
we entirely agree with it: "The sense and 
spirit of the privilege is, that a pai-ty shall 
possess the power oi challenging at least 
two persons who may be obnoxious to him, 
but against whom there is no legal exception 
as jurors. This is a proper indulgence even 

'■ [Reported by John William Wallace, Esq.] 
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to prejudice; but the reason ceases when he 
has an opportunity of striking off twelve. 
If a practice had not prevailed to the con- 
trary, I should much doubt this right in any 
case of special jury. Why should this in- 
dulgence and arbitrary disci-etion be extend- 
ed to fom-teen? Why should the suitor, aft- 
er stL-iking out at his pleasm'e, one fuU jm-y,. 
have the right, on the trial, to strike out two 
jurors more without cause? He has, in the 
words of the venire, put himself on the jm-y 
so struck." 

If the state practice has been adopted here 
it has been through inattention; and now 
that its incorrectness is pointed out, will not 
be allowed any more. I may fm-ther say 
that I believe that even in the state, the 
practice is confined to the south eastern pai-t 
of it. It does not, I know, prevail in the 
west. Challenges refused. 



Case Ho. 1,608. 

BttANOHARD et al. v. The CAVALIER. 

[38 Hunt, Mer. Mag. 325.] 

District Court, S. D. New York. Nov., 1857. 

Admiralty— Libel for Possession*— Attaciiiiest 
OF Res— Notice to Glaimamt. 

[In admiralty. Attachment issued against 
the ship Cavalier on a libel by Alfred 
Blanchard and others for possession. Notice 
was to have been given to all persons claim- 
ing the ship, but no pa-son or party was- 
designated to whom such notice should be 
given. IMessrs. Snow & Burgess move to 
discharge the attachment for irregularity in 
not having been taken out against them and 
served on them specifically by name. Grant- 
ed.] 

The libel is averred to be "in- a cause of 
possession civil and maritime," and alleges- 
that the libelants are owners of the ship by 
pm'chase at a marshal's sale, and that ever 
since such purchase possession thereof has 
been wrongfully withheld from them by 
Snow & Bm'gess, of this city, on the pretence 
of having some claim or interest in her, as 
owners or otherwise. 

BETTS, District Judge. The libelants 
have proceeded as in an ordinary action in. 
rem gi-ounded upon a lien on the ship in 
which adverse parties in interest need be 
admonished or cited only by arrest of the 
vessel and publication of a general notice 
thereof to all concerned. This is a misap- 
prehension. The 20th rule of the supreme 
court directs that in such cases the process 
shall be an arrest of the ship and admoni- 
tion to the adverse party to appear and make 
answer. This constitutes a proceeding in a 
suit "in personam" to be litigated between 
the parties individually, the vessel being 
placed under attachment only for the pur- 
pose of being adjudged to the possession of 
the party who shall establish his right 
against his adversary. It must accordingly 
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be instituted and conducted in the mode 
appropriated to that form of proceeding, and 
not as an action "in rem." Tlie applicants 
having put in their answer and being ready 
to bond the vessel, thej' can be permitted to 
do so forthwith without the ship being sub- 
ject to the cost of re-attachment. Motion to 
vacate attachment granted with costs, and 
attachment discharged on the execution of 
such bond by the claimants. 



Case KTo. 1,509. 

BLAXCHARD v. ELDRIDGE. 

[47 Jour. Fr. Inst. 259.] 

Ch'cuit Court, E. D, Pennsvlvania. March 8, 
1849. 

Patents — Specificatioxs — Description — Cos- 
STiiucTiON OF Patent — Limitation — Machine 

FOIl TUKNINQ IrHEGUI/AR FoKMS. 

[1. While the patent law requires that the 
patentee shall show in his specifications the 
most beneficial mode of applying his invention, 
it does not require that he shall point out all 
the possible contrivances by which the prin- 
ciple can he applied.] 

[2. The Blaucbard patent for a machine for 
turning irregular forms, being properly con- 
strued, covers in substance a tracer so ar- 
ranged as to pass in a spiral or helical line over 
the surface of a revolving model, while the 
rough material revolves in a similar line under 
a cutter guided by the tracer, but acting with 
an independent, rapid motion; and infringement 
cannot be avoided by changing the cutter ■ in 
details of construction or method of operation.] 

[In equity. Suit by Thomas Blanchard 
against Eldridge for infringement of com- 
plainant's patent for a machine for tm-ning 
irregular forms. Decree for complainant. 
Defendant's motion for a new trial denied, 
Blanchard y. Eldridge, Case No. 1,510, Plain- 
tiff now moves for attachment against de- 
fendant for breach of injunction. Attach- 
ment awarded.] 

Saunders Lewis, for complainant 
"W. L. Hu'st, for respondent. 

KANE, Disti-ict Judge. The patent right 
■of Mr. Blanchard has been the subject of 
examination before me in two trials at law, 
the present defendant being a party. Al- 
though no verdicts were rendered, I was 
fully satisfied by the evidence, that the pat- 
ent was a highly meritorious' one, of ancient 
date, and that the defendant had violated 
it. I did not hesitate, therefore, to grant an 
injunction against him, upon the proper pro- 
ceedings being executed in equity. This in- 
junction being still in force, the defendant 
devised a new machine, and is now using it 
as the complainant asserts, in violation of the 
injunction. The question is thus presented, 
whether the new machine of the defendant 
infringes the complainant's patent right 

In my charge to the jury on the other side 
of this court, I spoke of Mr. Blanchard's ma- 
chine as follows: "It is a tm-ning machine, 
capable of producing with rapidity from the 



j rough material, by a single operation, an ir- 
I regular form, simUar or proportional in all 
I respects to a given model. It consists essen- 
tially of a model revolving in contact with 
a friction tracer, whUe the rough material 
revolves, with the same velocity, in like con- 
tact with a rapidly moving cutter wheel; 
either the model and material, or else the 
friction ti'acer and cutting wheel, having a 
progressive lateral motion, so that by the 
revolutions of the model and the material, 
all the points of their respective surfaces are 
presented in succession to the touch of the 
friction ti-acer and the action of the cutter 
respectively; that is to say, all the points 
on the surface of the model successively to 
the touch of the ti-acer, and the correspond- 
ing points on the surface of the material to 
the action of the cutter wheel. Its value con- 
sists in this, that it combines the accurate 
imitation of a slowly revolving model, with 
the rapid action of a cutter wheel. Its prin- 
ciple is the combination of the cutter wheel, 
model, and friction, ti-acer, with the arrange- 
ment for effecting the lateral motion." 

Between this and the respondent's present 
machine, there appears to be but a single 
pomt of difference. "The peculiar novelty of 
the respondent's machine, according to the 
report of the commissioner, WiUiam W. Hub- 
beU, Esq., appeai-s to be in the formation, 
suspension, and matter of propelling the cut- 
ting insti-ument to shape the last from the 
rough block, without finishing. The cutting 
insti-ument consists of a double edged curved 
knife of about the same curve or periphery 
as the friction column; it is bolted to a per- 
pendicular iron bar, about an inch square, 
which plays up and down between apd 
through two iron sti-aps, fastened to the 
main transverse carriage. This cutting in- 
strument receives its motion from a pitman, 
attached to a crank, put in very rapid revo- 
lution, and thereby with gi-eat velocHy moves 
the cutting insti-ument in a sti-aight perpen- 
dicular line up and down, which being sharp 
on both the upper and lower edges, in pass- 
ing the rough material, cuts it both in its 
ascent and descent. Attached to the crank 
shaft are a fly wheel and a balance weight." 

The two machines, then, have the same 
object; and they attain it by the same 
means, operating in the same manner, ex- 
cept that Mr. Blanchard's cutters are set on 
the periphery of a wheel, and act in the 
cm-ved line of its motion, while in Mr. El- 
dridge's, the circular motion is transferred 
to a shaft and the cutters, being affixed to 
this, act with an alternating movement in a 
right line. 

It is not contended that the shaft is an 
improvement on the wheel, that it is more 
economical of sti-ucture or use, or that it 
does its work more efileetively or rapidlj'. 
On the contrary, it is evident that if well 
made, it must be more costiy at first, that 
it must exact the expenditm-e of more power 
in working, must do the work less rapidly 
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and less perfectly, and must be less durable. 
The only question to be decided is wliether it 
differs in principle, or by a modification of 
details merely, a substitution of equivalents, 
— whetlier, in a "word, it is or is not an eva- 
-sion of tlie complainant's patent. 

I have heretofore spoken of the principle of 
the patented machine, as involving the com- 
bination of a cutter •wheel with certain other 
jparts. This language was sufficiently accu- 
rate, perhaps, for the pm-poses of the occa- 
-sion, since thei'e was then no controversy re- 
garding a machine without a cutter wheel. 
But it was rather a description of jMt. 
Blanchard's machine as in use, than a defi- 
nition of its principle. In his specification 
.he says: "Moreover the cutters may be made 
sharp on both edges, and the cutter wheel 
may be made to turn a quarter circle or less, 
badvward and forward, and so the cutters 
be made to cut by both edges, but the con- 
ItQued circular movement is believed to be 
preferable to any other." 

Now, when the cutters are acting with this 
alternate or reciprocating motion, they can 
scarcely be considered as moving on a cutter 
wheel, implying, as this does, the idea of con- 
tinuous rotation. The abstract principle, 
therefore, that shall include both forms of 
structure, cannot recognize the cutter wheel, 
strictly speaking, as an element of the combi- 
nation, but rather a cutter, or series of cutters, 
deriving motion from a circle, and acting in a 
circular arc. If this were the correct defini- 
tion of Mr. Blanchard's principle, the dif- 
ference between the two machines would be 
resolved very easily. One, the patented, ap- 
plies the revolving power, immediately to its 
work, in the most simple, convenient, eco- 
nominal, and efEective mode;— the other, the 
■defendant's, interposes between the revolv- 
ing power and the work an additional mem- 
"ber, that serves no purpose whatever, unless 
to avoid identity with the patented machine. 

The patent law would ^ve but an illusory 
protection to the meritorious inventor, if it 
respected devices lilce this. It requires of a 
patentee, that he shall disclose in his speci- 
fication the most beneficial mode of apply- 
ing his principle that is known to him. Neil- 
son's Patent, Webster, Pat. Cas. 337. But it 
does not require of him to go further, and 
point out all the possible contrivances by 
which the machine that illustrates his prin- 
ciple can be rendered less beneficial or less 
perfect. The more fully matured his dis- 
•covery, the more complete 'in all its parts, the 
more signally and immediately profitable to 
the community,— the greater will be the num- 
ber of the defects it has avoided or provided 
for, and the gi'eater, of com-se, the number 
of changes for the worse that may be graft- 
ed upon It by a froward ingenuity. For sure- 
ly ingenuity may be so styled, when it toils 
with inverted energies, not to improve or ad- 
vance, but to devise something less useful 
and more costiy than that which was known 
'before. 



But in truth, the principle of Mr. Blanch- 
ard's invention eaUs .for a less restricted 
definition than that which I have for the 
moment assumed. Strike out from his speci- 
fication all the details of stinicture, or look 
thi'ough them into the inventive idea, the 
essential principle that resides within, and 
what do we find? A tracer, so arranged as to 
pass in a spiral or helix line over the sm-face 
of a model, while the rough material re- 
volves in a similar line imder a cutter, guid- 
ed by the tracer, but acting with independ- 
ent, rapid motion,— the combination of these 
for a declared purpose; this is the principal 
of the Elanehard patent All the rest is de- 
tail, properly introduced into the specifica- 
tion, as exhibiting "the most beneficial mode 
of applying the principle," but essentially 
forming no part of it. 

Now although it be true, that, technically 
speaking, an inventor cannot claim a patent 
for the principle he has discovered, yet it is 
equally true that, if he has embodied it in 
any clear, definite and distinct form, others 
wiU not be permitted to take that principle 
and embody it in some other form merely 
copied from his; "and thus," as well argued 
in the case I have cited, "you may att.iin a 
result which is practically equivalent to the 
patenting of a principle;" for when you have 
put yom* intention into shape, no person will 
be allowed to come in and steal the spirit of 
yom- invention, by putting it into some other 
shape, which, though different, is imitated 
from yom's. 

The defendant in this case has mistaken 
his legal rights; and the sooner he is advised 
of his error, the better for him and the pub- 
lic. He is obviously possessed of consider- 
able mechanical ingenuity, which, if applied 
in a different direction, may advance bis 
own interests, while contributing incidentally 
to the interests of art But he has con- 
founded the details of Mr. Blanchard's ma- 
chine with its principle; and in seeking to 
escape from the operation of the patent, he 
has violated the law by which it is guarded. 
It is possible that he may have been misled 
by the language of the charge, when his case 
was before me on the law side of the court. 
Abstract propositions are liable to inaccm-acy, 
when elicited in the haste of a trial at bar; 
and however accurate, they are not suited to 
the purpose of imparting instruction to a Ju- 
ry. I prefer, therefore, generally to employ 
illustrations, derived from the case itself, to 
convey the legal piinclple which should rule 
it, rather than to announce the law in general 
and abstract terms. It is enough for me if 
I can succeed in teaching all that belongs to 
the circumstances and the time. This con- 
sideration, however, of the possibility of my 
having been misunderstood, will have its in- 
fluence with me in the futm-e stages of this 
.proceeding; and the attachment which I feel 
It my duty to award wiU be set aside on 
payment of costs, upon my receiving an as- 
sm-ance from the defendant that he will de- 
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sist from violating the complainant's patent 
any fui'tlier. 
Attachment awarded. 



Case I^o. 1,510. 

BLANOHAUD v. ELDRIDGE. 

[1 Wall. Jr. 337; 2 Eobb, Pat. Cas. 737.] ^ 

Circuit Court, E. D. Pennsylvania. April Ses- 
sions, 18i9. 

ASSIGXMEXT OF PATE^'T RiGHT — ^PARTIES TO SUE. 

Where a tvansfer of certain specified privi- 
leges, part of larger piivileges secured by pat- 
ent right, does not confer a legal title to the 
whole, or to an undivided portion of the right, 
nor grant the entire or exclusive right within 
a specified part of the United States, a suit for 
an jnfnngement of one of the privileges trans- 
ferred, is properly brought at law, in the name 
of the original holder. For example: B. having 
a patent for turning irregular forms generally, 
grants to C. the full and exclusive license, 
right and permission, to use it for turning shoe 
lasts. D. having infringed the patent by turning 
shoe lasts, it was held — that suit for the in- 
fringement was properly brought at law in 
B.'s name. 
[Cited in Gayler v. Wilder, 10 How. {51 
TJ. S.) 477; Adams v. Burks, 17 Wall. (84 
U. S.)45S; Wilson v. Chickering, 14 Fed. 
918; Hewitt v. Pennsylvania Steel Co., 24 
Fed. 3G9; Dick v. Struthers, 25 Fed. 104.] 
[See Suydam v. Day, Case No. 13,654; Good- 
year V. Bishop, Id. 5,558; Grover & Baker 
Sewing Mach. Co. v. Sloat, Id. 5,846; Bo- 
gart V. Hinds, 25 Fed. 484.] 

At law. Thomas Blanchard had brought a 
suit, in his own name, at law, and recovered 
damages for an infringement of a patent he 
had obtained for turning every kind of irreg- 
ular forms. [Defendant moves for a new 
trial. Denied.] 

In the course of the trial, the defendant 
was allowed to show, that prior to the bring- 
ing of the suit, Blanchard had assigned to 
one Carter, "the full and exclusive license, 
u-ight and permission to have, hold, use and 
enjoy Blanehard's patent for tm-ning irreg- 
ular forms, &c., so far as said improvement 
is or may be used for turning shoe lasts, 
boot and shoe trees and hat blocks, and also 
for tui'ning spokes for wheels of all kinds of 
carriage wheels, and all other articles that 
form any part in the consti-uction of car- 
riages. To have and to hold the said right 
and license exclusive of all others, except 
such persons as have received grants or li- 
censes before the date hereof," &c. The in- 
fringement proved on the ti-ial was, that of 
making shoe lasts, that is to say, an infringe- 
ment of one of the rights and interests gi-ant- 
ed exclusively to Carter. 

Mr. Hirst, for defendant, having moved for 
a new trial, relied, among other reasons for 
it, upon the facts of this transfer to Carter; 
his argument being, that as Carter was the 
'■party injm-ed," and had the "exclusive 
right," he was the only person entitled to an 
action; and that the plaintiff, having parted 

"■ [Keported by John William Wallace, Esq.] 



with aU right to use the machine for the pin-- 
pose of making lasts, &c., over the whole- 
United States, coidd not support an action 
for the infringement The patent law (Act 
July 4, 183G, § 11; 5 Stat. 121), it is requisite 
here to state, enacts, "that every patent shall 
be assignable in law either as to the whole 
interest or any undivided part thereof, &c., 
which assignment, and also every grant and 
conveyance of the, exclusive right under any 
patent to make, use, and to grant to others la 
make and use, the thing patented within and 
througliout any specified part or portion of 
the United States, shall be," &c., and mnkos^ 
no other provision about assignments. Id. 
§ 14. And also that the act requires the ac- 
tion for an infringement to be "brought in 
the name or names of the person or pei-sons 
interested, whether as patentee, assignees, or 
as grantees, of the exclusive right within and 
throughout a specified part of the Unitid 
States." 

Mr, F. W. Hubbell and Mr. Saunders 
Lewis, cited a MS. repoit of a recent deci- 
sion in the New York circuit, upon this iden- 
tical assignment, in which it was held by 
Judge Nelson, that suit was properly brought 
in Blanehard's name. 

GRIER, Circuit Justice. The point here 
raised by the defendant's counsel is not with- 
out its difficulty, and the force of his argu- 
ment cannot be evaded if his assumption be 
true, that this deed transfers the legal title 
to Carter of that portion of the patent, which 
it pui-ports to vest in him. But if it docs not 
so operate, it cannot be noticed in a court of 
law and cannot affect the case. 

As the grants of the crown were, at com- 
mon law, consti-ued with the greatest strict- 
ness, the privileges granted by a patent for a 
monopoly, woidd probablj^ not have been 
treated as capable of assignment, unless 
made so by the letter of the grant. Since 
the statute 21 Jac. I. c. 3, § 5, patents for 
useful inventions (notwithstanding the stat- 
ute itself mentions the "inventor" only,) have 
always granted the privilege or monopoly to 
the inventor, his executor, administrator and 
assigns. These monopolies are, therefore, as- 
signable as other personal chattels, by force 
of the grant which creates them. 

As a chattel also, it might be held by two 
or more joint owners: Hence any undivided 
portion or interest in the whole as an unity 
might be assigned, and if the original gran- 
tee died, such assignees might join in an ac- 
tion for an infringement of their right Boxil- 
ton V. Bull, 2 H. Bl. 463. "But the patent 
right itself was insusceptible of local subdi- 
vision." Whittemore v. Cutter [Case No. 17,- 
GOO]. As a privilege or monopoly, it was an 
entire thing, indivisible, and incapable of ap- 
portionment Brooks V. By am [Id. 1,948]. 

But the act of congress of 1836 [5 Stat 121, 
§ 11] has regulated the assignment of pat- 
ents. The eleventh section provides, that a 
patent shall be assignable: 1st As to the 
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whole interest 2d, As to any undiTided 
part thereof, and 3d. An exclusive right may 
be gi'anted throughout any specified part or 
portion of the United States. The fourteenth 
section requires the action for an infringe- 
ment of the patent, to be brought "in the 
name or names of the person or persons in- 
terested, whether as patentee, assignees, or 
as gi-antees of the exclusive right within and 
throughout a specified part of the United 
States," The word "assignees," in this sec- 
tion, must be construed by reference to the 
eleventh section, already referred to, which 
defines in what way a patent may be as- 
signed—to wit: either the whole or any un- 
divided portion of the whole. This statute 
also renders the monopoly capable of subdi- 
vision in the categoi-y of its locality, but in 
no other way. The patentee is not allowed 
to carve out his monopoly, which is an 
unity, into a hundred or more, all acting in 
the same place, and liable to come into con- 
flict. The grant to Carter by the deed imder 
consideration, is not of the whole monopoly, 
nor of any undivided portion of the whole, 
and though for an "exclusive right," it is 
not exclusive of all others witliin a certain 
distx'ict, or specified part of the United States: 
on the contrary it is an exclusive right to 
use the machine for a specified purpose. A 
machine for tm-ning irregulai* figm'es may be 
used for numberless pm-poses. If the pat- 
entee or his assignees can assign to A, 'an 
exclusive right to use the machine for mak- 
ing shoe lasts, to B. for tm-ning spokes, to 0, 
for axe bandies, and so on to the end of the 
alphabet, then may he, out of his one monop- 
oly carve out a thousand others, each subdi- 
vision, lilie a polypus, being itself a several 
monopoly, and having a separate existence 
in the same place. What endless perplexity 
and confusion must necessarily arise from 
the establishment of such a docti-ine. Sup- 
pose the monopoly granted by this patent 
parcelled out to some twenty submonopolists, 
with an exclusive right to each to use his 
machine for certain pm-poses, in any given 
place: what remedy could A. have against 
B. for an infringement of his special priv- 
ilege? The patentee or gi-antor, might re- 
strain his grantee of a machine for a special 
use, by a covenant; but as between the sev- 
eral grantees no action could he, although 
they alone might suffer from a breach of the 
covenant 

But it is sufficient for purposes of the 
present inquiry, that the act of congress has 
not given a legal sanction to such ti'ansfers 
or assignments, nor subjected even a pirate 
of the machine to fifty different suits by 
fifty several assignees, whose several inter- 
ests might be affected, if a patent could be 
thus split up into numerous exclusive rights, 
or submonopolies. Whether the deed con- 
fers on Carter and his assigns more than a 
special license, or what remedy a court of 
equity might be disposed to extend to him, 
where his rights are infringed, it is not nec- 
3FED.CAS. — iO 



essary now to inquire. As it does not con- 
fer a legal title to the whole, or an undivided 
portion of the patent nor grant "an exclu- 
sive right within a specified part of the Unit- 
ed States," it cannot be received to affect 
this case. It was wholly irrelevant and 
ought not to have been received in evidence. 
It adds to my confidence in the correctness 
of this view, that as I have been informed, 
my Brother Nelson has ruled the question in 
the same way in the second circuit New 
trial refused. 

[NOTE. For other cases involving this pat- 
ent, see note at end of Blanchard v. Reeves, 
Case No. 1,515. For opinion subsequently ren- 
dered on motion of plaintiff for attachment for 
disregarding an injunction, see Blanchard v. 
Eldi-idge, Id. 1,509,] 



Case "No. 1,611. 

BLANCHARD v. HAVEN et al. 
[1 Mason, 346.] ^ 

Circuit Court, D. New Hampshire. May Term, 

181S. 
Prize— Capture bt Pkivateer afteu Abando:s- 

MENT OF OltlGIXAL CuniSE— RESPECTIVE RiGHTS 

OF Old and New Crews to Share i:r Pkize 
Monet. 

Where a cruise was broken up by the wrong- 
ful desertion of the crew, after the privateer re- 
turned to her home port in consequence of dis- 
tress, and the owners were thereby obliged to 
abandon the cruise, and a new one was under- 
taken by a crew composed partly of the old 
crew, and partly of other persons, it was held 
that the first cruise was completely determined, 
and that no persons employed in the first cruise, 
and not in the second cruise, were entitled to 
shares in prizes made in the second cruise. 

In admiralty. This case [by Amos Blanch- 
ard against Thomas Haven and others] came 
on to be heard upon a statement of facts 
agi-eed by the parties as follows. On the 
7th of November, 1814, the plaintiff entered 
as prize master on boai'd the privateer Mace- 
donian of Portsmouth, Penn Townsend com- 
mander. The agreement between the own- 
ers, officers, and crew, contained among oth- 
ers the following articles; viz, "Arts. That 
the cruise shall be where the owners may 
direct If tliey see cause to leave it to the 
captain, he shaU have full power to alter or 
prolong the cmise; and it shall not be con- 
sidered as ended imtil the ai-rival of said ves- 
sel at Portsmouth." "Art 12. It is agreed 
that this cruise shall be considered not more 
than one hundred, nor less than ninety days. 
The captain is to end the cruise, whenever 
all his men that can be spared are put on 
board prizes." "Ai-t 15, And finaUy we do 
by these pr^ents bind oui-selves each to the 
other, for the faithful performance of all 
and singular the provisions and covenants 
above specified, in consideration of our be- 
coming the crew of said schooner Mace- 
donian, and it shall be binding upon iis to 

* [Reported by William P. Mason, Esq.] 
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all intents and purposes, as if we had re- 
ceived monthly wages for the time fixed for 
said cruise." "Ai-t. 8. Should any man desert, 
or not render himself on board, after verbal 
notice by the agents, or by publishing the 
same in one public newspaper, he shall for- 
feit all his share or shares." The plaintiff 
signed these articles of agreement, and was 
entitled by the same to four shares of the 
crew's moiety of the prizes. 

In pursuance of said articles, the said pri- 
vateer sailed on a cruise in said month of 
November, being duly commissioned, and 
with the plaintiff on board. On the IGth of 
said November, she eaptm'ed and manned 
out a prize, and put the plaintiff on board as 
prize master thereof. After cruising a short 
time, the said privateer sprung her bowsprit, 
and put into said Portsmouth to refit, where 
she arrived on or about the 8th of December, 
1814. 

On the 8th of December the owners of 
said privateer met, and passed the following 
vote, viz.: "Voted, that the agents be re- 
quested to inform the officers and crew in 
some public newspaper, that the first cruise 
is not considered up, and request them to re- 
pair on board when notified." The officers 
and crew were notified accordingly by the 
agents to repair on board by a certain day, 
after which, on the 23d of said December, 
the said owners again met, and passed the 
following votes, viz.: "Voted, that whereas 
only ten officers and fom* men rendered 
themselves on boai'd the Macedonian on the 
day, which they were notified, agreeably to 
the articles of agreement, and whereas we 
have by such notification given an opportuni- 
ty to aU pm-chasers of seamen's shares, to 
bring forward those of whom they have 
pui'chased; and whereas we are compelled 
in consequence of their not appearing as 
aforesaid, to give up the fixst cruise. There- 
fore, voted, that we now proceed to the 
choice of officers for the second cruise of the 
Macedonian." The meeting then proceeded 
to the choice of officers, when the following 
gentlemen were unanimously chosen, viz. 
Penn Townsend, Esq. Captain; Mr. John H. 
Davis, first lieutenant; Mr. Robert Blunt, 
second lieutenant. "Voted, that the agents 
proceed to ship about eighty men, including 
officers, for the second cruise of the Mace- 
donian." 

The facts contained in said votes are true. 
The same persons chosen for captain and 
lieutenants for said second cruise, were cap- 
tain and lieutenants the said first cruise. 
The agents, pm-suant to the vote aforesaid, 
shipped eighty men, including officers for 
said cruise, who signed articles of agree- 
ment on the 7th of January, 1815; the 5th, 
8th, 12th, and 15th articles of which were 
the same as the articles executed on the 7th 
of November, aforesaid, which have been re- 
cited. 

Before the sailing of said privateer on her 
eaid second cruise, the plaintiff came to 



Portsmouth, and the officers and pi^ents were 
desirous that he should go, but he remained 
at home, stated that ne considered himself 
as on parole. On or about the said 7th of 
January the said privateer sailed on her said 
second cruise. On her said second cruise she 
captm-ed several prizes, one within ninety 
days from the time that she commenced her 
said first cruise, and the residue after the 
expiration of the said ninety days. 

The facts stated in Joseph Benson's depo- 
sition were admitted to be tme, and the depo- 
sition was made a part of this case; and 
also the cartel for the exchange of prisoners 
of war between Great Britain and the United 
States. It was also admitted that the votes 
of the proprietors were known to Blanchard. 
The deposition of Benson was as follows: 
I, Joseph Benson, do testify and say that I 
was a seaman on board the privateer Mace- 
donian, on her first cruise; of which privateer 
Penn Townsend was commander. That a 
few days after the said privateer was out, 
she captured a prize, and that Amos Blanch- 
ard was put on board the prize as prize mas- 
ter, and this deponent as one of the prize 
crew. That on the third day after we were 
put on board the prize, we were recaptm-ed 
by the Newcastle, British frigate. Said 
Blanchard and myself were put on board the 
Newcastle, where we remained three weeks, 
when Blanchard was put on shore at Cape 
Cod. That a day or two before Blanchard 
was put on shore, Blanchard told the depo- 
nent that he, Blanchard, was going ashore, 
and that he would try to get the rest clear. 
That he, Blanchard, was going ashore to 
carry some clothes and money to a British 
midshipman, who was a prisoner in the 
hands of the United States forces at Salem, 
who had been recaptm-ed in going on shore 
in a boat. On the morning of the day when 
Blanchard was put on shore, I saw Captain 
Stewart, the commander of the Newcastle, 
deliver to Blanchard some clothes and a let- 
ter; and heard him tell Blanchard to deliver 
the clothes and money himself to the said 
midshipman, and not intrust them to any 
body else. And he also told Blanchard, that 
he was not to take up arms against the 
English flag dm'ing the war, and Blanchard 
told him, that he should not, for he could 
live at home without it. I fm-thor testify, 
that at the time Blanchard was sent on 
shore, there was a Mr. Chapman on board 
the Newcastle, a prisoner, who had been a 
prize master in an American prize, and re- 
captured, ■ who was desirous of going on 
shore, but Captain Stewart refused, saying 
he did not make the war, and would not 
make peace; and that he should not let 
Blanchard go, but to carry the clothes and 
money to the midshipman. Chapman was 
sent to Halifax, and detained till the close of 
the war. I was also sent to Halifax, and 
detained till the close of the war. On the 
same day that Blanchard went ashore, we 
were put on board a vessel to be sent to 
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Halifax. Blanchard was sent asliore in one 
of the Newcastle's boats. 

The questions submitted to the court upon 
the above facts are: 1st Whether the plain- 
tiff is entitled to four shares of the proceeds 
of all the prizes captured by said privateer 
after the said 7th of January, which are to 
be distributed among the crew? 2dly. 
Whether the plaintiff is entitled to share as 
aforesaid, in the prize captured as aforesaid, 
after the said 7th of January, and within 
ninety days from the commencement of the 
said first a'uise? If the court should be of 
opinion that the plaintiff is entitled to share 
in the whole, or a part of the prizes cap- 
tured after the said 7th of January, then 
judgment accordhigly is to be rendered for 
the plaintiff, for such sum as shall be agreed 
upon by the parties, or as a commissioner 
or commissioners, to be appointed by the 
court, shall report in default of such agree- 
ment. If the com't should be of opinion that 
the plaintiff is not entitled to share as afore- 
said, judgment is to be rendered against him, 
as in case of nonsuit 

Pitman, for the plaintiff, contended that 
the fii'st crmse was wrongfully broken up 
by the original crew; and that the second 
cruise was to be considered so far as respect- 
ed, that portion of the crew who were par- 
ties to the shipping articles for the first 
cruise, as a mere continuation of the first 
cruise. That the coming into Portsmouth on 
account of distress, did not legally put an 
end to the first cruise; and that the plaintiff, 
not having been concerned in the wrongful 
act of the crew in deserting the privateer, 
was to be considered as a prize master, en- 
titled to share in the prizes made during the 
second cruise; which, upon the ground al- 
ready stated, was but a continuance of the 
original cruise. And he cited The Brutus 
[Case No. 2,060]. 

E. Cutts, Jr., was to have argued for de- 
fendants. 

STORY, Circuit Justice. This case differs 
in several important particulars from that of 
The Brutus [Case No. 2,060]. There the 
cruise was attempted to be broken up in a 
foreign port by the officers and crew, with- 
out the consent of the owners of the priva- 
teer. And it was held, that the officers and 
crew could not set up their own wrongful 
act as a dissolution of the cruise. It was 
material also in that case, that the home- 
ward voyage was within the scope of the 
original articles; and the cruise was in fact 
continued by the original a'ew. It is true, 
that by the return of the privateer to Ports- 
mouth in distress, the cruise of the Mace- 
donian was not legally terminated. But it 
was in fact broken up by the desertion of 
the crew. The owners did not concur in 
that wrongful proceeding. They acted with 
good faith; and certainly had a right to em- 



ploy their own vessel on a new cruise, whei> 
the former cruise was 'entirely abandoned by 
the officers and crew. But even if the own- 
ers had wrongfully put an end to the cruise- 
at Portsmouth, I do not know, that it would- 
have helped the plaintiff. He might then, 
have been entitled to an action for damages-- 
for the injm'y sustained by him by sucb 
wrongful act But it seems to me, tiiat the 
owners have a right to the possession and 
use of their own vessel; and that from the 
natm*e of the service, they have a right to 
break up a cruise in the home port, taking 
the conseciuences of such act, if it be a. 
breach of any covenant, into which they 
have entered. Suppose the case of an agree- 
ment in the natm-e of a charter-party for a 
voyage, are not the owners at liberty to- 
prevent their vessel from proceeding on the 
voyage, taking their chance of an action! 
for the breach of their contract? Does such- 
a contract devest the legal ownership of the- 
property during the voyage? But in the- 
present case, it is conceded, that the owners- 
are in no default The first cruise was in 
fact terminated. New engagements were 
entered into for a new cruise by parties, 
who were competent to make such engage- 
ments. How then can the com-t say, that 
the second cruise was a continuation of the 
first? The first cruise was abandoned,, 
wrongfully indeed, by the original ci'ew, but 
still in point of fact and law completely- 
abandoned. 

This is an attempt to claim prize proceeds,, 
earned in the second cruise, to which the 
plaintiff was no party, either in law or in 
fact He entered into no conti'act with ref- 
erence to it; nay, he declined having any 
thing to do with it It is, in fact, an action 
for damages, for the illegal act of breaking 
up the first cruise, in the shape of an actiort 
for money had and received. As to the- 
shares of the owners and the new crew en- 
gaged in the second cruise, it is admitted,, 
that the plaintiff is not entitled to claim any- 
deduction. But he claims to deduct (from the- 
shares of each of the crew shipped on ther 
first and second cruises, an amount equal to^ 
the shares he would have been entitled to^ 
if the prizes had been made in the first 
cruise, or if the first cruise had not been 
wrongfully broken up by their desertion. 
Undoubtedly by their desertion tliey forfeit- " 
ed all claim to the prizes captured on the- 
first a'uise. And it may be, that an action 
for damages lies against them in favor of 
the plaintiff. But certainly there is no spe- 
cific claim or lien on their property earned in 
the second cruise, to respond for those dam- 
ages. Suppose, instead of shipping in the- 
Macedonian a second time, they had shipped* 
in some other privateer, can there be any 
pretence, that the prize money earned in 
such a cruise could have been held to re- 
spond these damages? In what possible 
way could it be considered as money had 
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and received to the use of the plaintiff? In 
point of law, I do not distin^sh between 
the case put and the case at bar. The 
cruises were as distinct, as if they had been 
made in different privateers. 

On the whole, the district judge and my- 
self are clearly of opinion, that the action 
cannot be sustained. We adhere to the case 
of The Brutus [supra] and feel no inclina- 
tion to abandon any of its positions. But 
this ease is not governed by any principle 
decided in that. Let the plaintiff be non- 
suited according to the agreement of the 
parties. 



Case ISTo. 1,513. 

BLAI^CHAUD v. HAYNES. 

[G West. Law J. S2.] 

Circuit Court, D. New Hampshire. 1848. 

Patents fok Invextioxs— Extbssion op Patent 
Bi' Special Act — Constkuction. 

[The patent of 1820, to Thomas Blanchard 
for a machine for turning irregular forms, was 
renewed in 1834 (6 Stat. 589, 748), by special 
act of congress, for a further term of 14 years; 
but as the act was not passed until after the 
expiration of the first term, leaving a space of 
about four months in which no patent existed, 
it contained a proviso tiiat all persons who had 
erected machines in tiae interval should have a 
right to use them. In 1847 (9 Stat. 083) the 
patent was again extended by special act, but 
without any such proviso. Schl, that a person 
who built a machine in the interim had no right 
to use it after the second extension took ef- 
fect.] 
[See Jordan v. Dobson, Case No. 7,519. Com- 
pare Bloomer v. McQuewan, 14 How. (55 
U. S.) 549; Bloomer v. Slillinger, 1 Wall. 
(68 TJ. S.) 340; and Chaffee v. Boston Belt- 
ing Co., 22 How. (63 U. S.) 217.] 

This was a bill in equity [by Thomas 
Blanchard against John Haynes], praying an 
injtmction to restrain the defendant from 
using a certain last machine built by him, 
and which was alleged to run in violation of 
the plaintiff's patent. [Injunction gi'anted.] 
The plaintiff was the inventor and patentee 
of the celebrated machine for turning nreg- 
ular forms, long extensively used in this 
counti-y.* It appeared that the original pat- 
ent was issued in 1820,— that in 1834, it was 
renewed by a special act [G Stat. 589] by 
congi-ess for tlie term of fourteen years. In 
the act of renewal, a clerical mistake was 
made, which was corrected by another act 
passed in 1839. The act of 1834 was not 
passed, however, till after the expiration of 
the fii'st term, leaving a space of about four 
months, during which no patent existed. 
The acts of 1834 and 1839 [G Stat. 748] ac- 
cordingly contained a proviso, that all per- 
sons who had erected, or had commenced 
erecting machines dm-ing that period, should 
have the right to run them, notwithstanding 
the renewal. Before the expiration of the 
fourteen years named in these acts— the 
patent was again renewed by the act of 
congress of 1847, for the fm-ther term of 



fourteen years, from the expiration of this 
second term. 

The act of 1847 [9 Stat. CS3] provided 
expressly that the renewal should "enure to 
the use and benefit of said Thomas Blanch- 
ard, his executors and administrators, and 
to no other person whatever," with certain 
exceptions in favor of bona fide assignees; 
but contained no proviso similar to that in 
the former acts, in favor of persons who 
had erected machines during what was 
called the fi'ee period. It was admitted that 
the defendant built his machine after the 
expiration of the first term of the patent, 
and before the first act of renewal of 1834; 
and the principal question argued by counsel 
and considered by the court, related to the 
defendant's right to the continued use of 
his machine, notwithstanding the act of 1847. 

M. S. Clarke and C. B. Goodrich, for plain- 
tiff. 

Franklin Pierce and Richard Fletclier, for 
defendant 

The opinion of the court was given by 
WOODBURY, Circuit Justice, at the late 
term at Exeter. In giving the opinion of the 
court, his honor said that the complaint was 
for using the machine since tlie statute of 
1847- that this statute contained no grant to 
persons situated like the respondent, nor any 
exception to cover cases lilie his. Congi'ess 
might have supposed that the use of the- ma- 
chine for fourteen years was a sufficient al- 
lowance to remunerate persons situated like 
the respondent. It conferred the same favor 
on assignees who had bought and paid for 
rights under the fu*st patent. But in the 
second renewal it gave no additional term to 
them without paying for it. That the ques- 
tion depended upon the construction of the 
above special acts, and not upon the provi- 
sions of the general act of March 30, 1839. 
It was admitted that congi'ess had the consti- 
tutional right to confer a new and further 
term on the patentee. Such cases have fre- 
quently oecm-red. See [Stimpson v. West 
Chester B. Co.] 4 How. [45 U. S.] 402; 
[Evans v. Jordan] 9 Cranch [13 U. S.] 190; 
[Grant v. Raymond] G Pet. [31 U. S.] 210; 
and other cases. They have done so in this 
case by the acts of 1834 and 1839, in which 
the privilege was renewed, under which the 
defendant had used his machine, during the 
term thereby conferred. That by the ti-ue 
construction, in tlie opinion of the court, of 
those statutes, the rights and privileges there- 
by created in favor of free machines, were 
co-extensive only with the term of fom-teen 
years created by them. That the duration of 
the exemption, in the proviso of the statute, 
was limited by the dm-ation of tlie term 
granted in the main section, the one being 
made virtually to relieve from the operation 
of the other. That the plaintiff now claimed 
under the act of 1847, which contained no 
grant or privilege in favor of the respondent 
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or persons situated like him. Tlie legisla- 
tm-e may have supposeii he had enjoyed 
privileges enough under the former acts, 
"While they appear to have intended to grant 
, to the plaintiff the benefit of the further term 
provided in this act. That as to the equities 
of the case, it was proved that the free use 
of the machine for one term woiild amply 
remtmerate the respondent for his expenses 
in building. Besides, that it was some grati- 
fication, that while this decision would give 
to the inventor and patentee, under the stat- 
ute of 1847, the reward for his genius and 
expenses, which congress appear to have in- 
tended, it talvcs away from the defendant 
no invention or patent of his own creation, 
and gives no use of his machine to the plain- 
tiff till the defendant has been amply re- 
munerated for any expenses in building his 
machine. 
The injunction prayed for was granted. 

[XOTB. For other case involving this pat- 
ents, see note to Blanehard v. Reeves, Case No. 
1,515.] 

BliANCHAUD (JOLLY v.). See Case No. 7,- 
438. 
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BLANCHARD et al. v. The MARTHA 
WASHINGTON. 

[1 Cliff. 4G3;^ 25 Law Rep. 22.] 

Circuit Court, D. Llaine. Sept. Term, 18G0. 

SnrppixG — Public Regdlatioxs— Coxvbtaxce of 
Vessel — Place op Rrgistkt — ReaiSTKr Act 
July 29, 1S50— Coxstitdtioxality. 

1. By the act of December 31, 1792 [1 Stat. 
2S7], tlie permanent register of every American 
vessel must issue from and be recorded in the 
office of the collector of the home port, which by 
law is deSned to be the port at or nearest to 
which the owner, if there be but one, or if more 
than one, the husband, or acting, or managing 
owner, usually resides. 

[Cited in jMorgan v. Parham, 16 Wall. (83 IT. 
S.) 475; The Jennie B. Gil key, 19 Fed, 129: 
The Samuel Marshall, 49 Fed. 7G0.] 

2. The office of the collector at the home port 
is the proper place for the registiy of a bill of 
sale, mortgage, hypothecation, or conveyance of 
a vessel, within the meaning of the act to pro- 
vide for recording the conveyances of vessels 
and for other purposes. 

[See The John T. Moore, Case No. 7,430.] 

3. The provisions of the act of congress of 
July 29, 1850 [9 Stat. 440, c. 27, § 1], concern- 
ing the registry of vessels, is constitutional and 
valid. 

[Cited in White's Bank v. Smith, 7 Wall. (74 
IT. S.) Go6; In re Scott, Case No. 12,517.] 

[4. Cited in Thurber v. The Fanny, Case No. 
14,014, to the point that admiralty has jurisdic- 
tion of petitory as well as possessory actions, 
and has often been caUed upon to adjudicate on 
the title to ships.] 

[5. Distinguished in Britton v. The Venture, 
21 Fed. 928, from cases alleged to hold that a 
mortgage of vessel to secure purchase money is 
a maritime contract, under which a court of ad- 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



miralty will either decree a foreclosure or en- 
force the mortgagee's right of possession.] 

[Appeal from the district court of the Unit- 
ed States for the district of Maine,] 

This was an admiralty appeal. The libel 
[by Alfred Blanehard and others] was filed 
to try the title to one-fomrth part of th& 
brig Martha Washington, Answers wer& 
made by William Anderson as master and 
part owner, by Phebe J. Flood, Amos D. Dol- 
liver, George H. Coggins, Jacob Andei'son, 
and Ferdinand McFarland. The libellants 
claimed to own five eighths of the brig; but 
according to the answers they owned but six 
sixteenths at the time of filing the libel; and 
the rest was owned as follows: three six- 
teenths by Phebe J. Flood, two sixteenths 
by Joseph H. Perley, one sixteenth by Wil- 
liam Anderson, one sixteenth by George H. 
Coggins, one sixteenth by Jacob Anderson, 
one sixteenth by Ferdinand McFai-land, and 
one sixteenth by Amos Dolliver. Libellants 
contested the fotu: sixteenths claimed by 
Flood and Dolliver, but the district com*t en- 
tered a" decree for respondents. The case 
was submitted in the court upon an agreed 
statement of facts as follows: It is ad- 
mitted that the brig was built at Sm-rey, in 
the collection district of Frenchman's bay, 
state and district of Maine, in the year 1853; 
that at that time, and on the 5th of Decem- 
ber, 1853, the majority in interest of the 
owners resided in Ti*enton and Surrey, with- 
in said collection district; that on that day 
she was permanently registered at the cus- 
tom-house in said district; that on the 25th 
of October, 1855, the majority in interest of 
the owners still resided as aforesaid; that 
on that day her register was smrrendered, and 
she was permanently enrolled in said custom- 
house, enrolment No. 60; that at that time 
the libellants were owners of two tenths^ 
William Coggins, then living at Surrey, since- 
deceased, owned one half, William Anderson 
three sixteenths, and George H. Coggins, 
Jacob Anderson, and Ferdinand McFarland, 
one sixteenth each, of said brig; that on the 
7th of December, 1855, the said brig being 
at Norfolk, and no one of the owners, except 
the said William Anderson, her master, be- 
ing there, he being the owner, at that time, 
of three sixteenths, and desiring to proceed" 
on a voyage to the West Indies, she was 
temporarily registered in the town of Nor- 
folk, within and for the collection district 
of Norfolk and Portsmouth, as appears hy 
the copy of the register, which makes part 
of the case; and said brig continued to sail 
under said register during the whole of the- 
year 1856, and most of the year 1857; that 
on the 27th of March, 1856, the said WiUiam 
Coggins, then living, ^and a resident of Sur- 
rey, aforesaid, conveyed to the said Phebe J. 
Flood, by mortgage bill of sale, three six- 
teenths of said brig, which biU of sale was,, 
on the 1st of April, 1856, recorded at the cus- 
tom-house at Ellsworth, in the collection dis- 
trict of Frenchman's bay; that on or about 
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the 1st of September, 1856, the said Coggins 
conveyed to the said Amos D. Dolliver, by- 
mortgage bill of sale, one-sixteenth part of 
said brig, which bill of sale was, on the 2d 
-of said September, dniy recorded at the cus- 
tom-house at Ellsworth, in the collection dis- 
trict of Frenchman's bay; that on the 21st 
of November, lSo6, the said William Cog- 
gins, then a resident of Surrey, where he con- 
tinued to reside tiU his death, conveyed to 
the libellants, by mortgage biU of sale, foiu;- 
■eighths parts of said brig, which bill of sale 
was duly recorded on the 27th of the same 
TSTovember, at Ellsworth, in the collection 
disti'ict of Frenchman's bay; also, on the 
11th of May, 1S57, at Norf oils:, in the collec- 
tion district of Norfolk and' Portsmouth; 
also, on the 18th of November, 1857, by the 
derk of the town of Sm-rey, in the records 
of mortgages of that town, but after the de- 
cease of said Coggins. 

All the mortgages, enrolments, and regis- 
ters malie a part of the case, but need not be 
copied. It is agreed that none of the mort- 
gages have been paid, and that they had all 
become fully foreclosed at the time of filing 
the libel, so as to vest the title absolutely in 
the several mortgagees; also, that the two 
mortgages to the said Phebe J. Flood and 
Amos D. Dolliver were never recorded by the 
town clerk of Sui-rey, in the records of mort- 
gages of that town. Failing to show that 
the libellants had actual notice of the trans- 
fer, as was alleged in the answer, the claim- 
ants insisted that the libellants had con- 
structive notice of the same; because, they 
insisted, the bills of sale to them were duly 
and properly recorded at the custom-house in 
the district comprehending the port to which 
the vessel belonged. To this the libellants 
replied, first, that the custom-house at Nor- 
folk, in the state of Virginia, and not the one 
at Ellsworth, was the proper place for re- 
cording the respective bills of sale, and inas- 
much as the claimants' bills of sale were not 
recorded at Norfolk, the registry was a nul- 
lity and inoperative as a constructive notice 
-of the conveyance; second, that the act of 
congi-css of July 29, 1850 (9 Stat. 440), is un- 
-eonstitutional and void, and that their title 
to the four sixteenths was valid, because 
their bill of sale was duly recorded, pm-suant 
to the state law, in the office of the town 
clerk where the mortgagor resided when the 
insti'ument was executed. 

Fessenden & Butler, for libellants. 
Shepley & Dana, for Dolliver and Flood. 

CLIFFORD, Circuit Justice. In consider- 
ing the first question, which is purely one of 
cconsti'uction, it must be assumed that the act 
of congress under consideration is valid and 
tobligatory. Referring to the first section of 
the act [9 Stat 440] it will be seen that it 
provides that no bill of sale, mortgage, hy- 
pothecation, or conveyance of any vessel of 
the United States shall be valid against any 



person other than the grantor or mortgagor, 
his heirs and devisees, and persons having 
actual notice thereof, unless such bill of sale, 
mortgage, hypothecation, or conveyance be 
recorded in the office of the collector of the 
customs where such vessel is registered or 
enrolled. Relying upon the closing para- 
graph of the section, the Hbeilants insist that 
the respective mortgages of the claimants 
were not duly recorded according to that pro- 
vision; that the proper office for registering 
the same was that of the collector of Norfolk, 
from which the temporary register of the ves- 
sel issued, and not that of the collector at 
Frenchman's bay, where the vessel was built, 
originally registered, and permanently enroll- 
ed. On the other hand, the claimants Insist 
that by the tfue construction of the provision, 
the registry of every such ti'ansfer must al- 
ways be made at the custom-house of the 
home port of the vessel where the permanent 
register or enrolment was obtained. Ships or 
vessels are required to be registered by the 
collector of the disti'ict in which shall be 
comprehended the port to which the same 
shall belong at the time of the registiy, which 
port shall be deemed to be that at or nearest 
to which the owner, if there be but one, or if 
more than one, the husband or acting and 
managing owner usually resides. [Act Dec. 31, 
1792] 1 Stat. 2SS [sectlonS]. Permanent regis- 
try, therefore, as manifestly appears by that 
provision, is required to be made at the home 
port of the vessel, and what is meant by the 
home port is clearly and plainly defined. 
That requirement is also accompanied by an- 
other, which it becomes important to notice 
in this connection, and which Is scarcely less 
significant than the one just recited. Regis- 
try must be made at the home port; and the 
same section provides that the name of the 
ship or vessel, and of the port to which "she 
shall so belong," shall be painted on her 
stern, on a black ground, in white letters of 
not less than thx-ee inches in length; and the 
owner or owners are made liable to a penalty 
of fifty dollars for neglecting to comply with 
that requirement. All persons interested, 
therefore, have the means of ascertaining the 
name of the vessel and her home port; and 
her shipping-papers, which include a copy of 
lier register or enrolment, ai'e by law re- 
quired to fm-nish the same information. Mat- 
ters requisite to the registering of any ship 
or vessel are required to be recorded, and for 
that pui-pose the collector of the district com- 
prehending the port to which the ship or 
vessel belongs is required to keep in some 
proper book a record or registry thereof, and 
to grant an abstract or certificate of the same 
according to tne form prescribed in the ninth 
section of the act Other provisions also of 
the same act show that every ship or vessel 
has a home port, and that all persons inter- 
ested are by law referred to that port for 
their permanent registers or enrolments. Cit- 
izens of the United States may become the 
owners of a ship or vessel entitled to be reg- 



tS Fed. Cas. page 631] 



istered, while the vessel is in a district other 
than the one where the purchaser usually 
resides, and in that contingency it is prorid- 
€d, by the eleventh section of the act, that 
such ship or vessel shall be entitled to be 
registered by the collector of the district 
where she may be at the time of the con- 
veyance; but in that event it is provided 
that whenever such ship or vessel shall 
arrive within the district comprehending 
the port to which she "shall belong," the 
certificate of registry which shall have been 
obtained as aforesaid shall be delivered up to 
the collector of such district, who, upon the 
requisitions of this act, in order to the regis- 
try of ships or vessels being duly complied 
with, shall grant a new one in lieu of the 
first, and the certificate so delivered up shall 
forthwith be returned by the collector who 
shall receive the same to the collector who 
shall have granted it. These references to 
the act of the 31st of December, 1792 [1 Stat. 
287], are believed to be amply sufficient to 
show that every ship or vessel of the United 
States has a home port, and that her perma- 
nent register must issue from, and be record- 
ed in, the office of the collector of such home 
port, which by law is defined to be the port 
at or neax*est to which the owner, if there be 
but one, or if more than one, the husband or 
acting and managing owner, usually resides. 
Regulations to the same effect are prescribed 
by the act of the 18th of February, 1793, for 
enrolling and licensing ships or vessels to be 
employed in the coasting trade and fisheries. 
1 Stat. 305. By the first section of that act 
it is provided in effect that, in order for the 
enrolment of any ship or vessel, she must 
possess the same qualifications as are made 
necessary for re^stering the same, and the 
same requisites must in all respects be com- 
plied with as on application for a register. 
Every licensed ship or vessel also is required 
to have her name and the port to which she 
belongs painted on her stem, in the manner 
as is provided for registered ships or vessels; 
and if any licensed ship or vessel be found 
without such painting, the owner or owners 
thereof are made liable to a fine of twenty 
■dollars. Section 11, p. 309. Collectors of the 
several districts are authorized by the third 
section of the act to enroll and license any 
ship or vessel that may be registered, upon 
such registry being given up, or to register 
any ship or vessel that may be enrolled, upon 
such em'Olment and license being given up as 
therein required. Undoubtedly these recipro- 
■cal changes may be made upon the appfica- 
tion of the master or commander, when the 
ship or vessel is in a district other than the 
one to which she belongs; but in every such 
case, the master or commander is required to 
malce oath that, according to his best knowl- 
edge and belief, the property of the vessel 
remains as expressed in the register or enrol- 
ment proposed to be ^ven up. Whenever 
such exchanges are made, it becomes the 
duty of the collector maldng the same to 
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transmit the register or enrolment given up 
to him to the register of the treasury; and 
the same section provides that the one grant- 
ed in lieu of the one given up shall within 
ten days after the arrival of such ship or 
vessel within the district to which she be- 
longs be delivered to the collector of said dis- 
trict, and be by him cancelled; and the mas- 
ter or commander is made liable to a penalty 
of one hvmdred dollars if he shall neglect to 
deliver the register or enrolment and license 
as therein required. Begisters or enrolments 
granted imder that provision are temporiuy 
in then- operation, and consequently are so 
denominated as contradistinguished from 
those gi-anted at the office of the collector of 
■ the district where the ship or vessel belongs. 
Change of ownership, where the new owners 
reside in a district other than the one in 
which the former owners resided, or a ma- 
jority in interest of the vessel, will authorize 
a coiTesponding change of the home port, 
and of the permanent register or enrolment; 
but in that case, if the ship or vessel has un- 
dergone no alteration in burden since her last 
registry, it will not be necessary to produce 
the certificate of a master carpenter, or the 
sm-veyor's certificate of admeasurement.' 
"When application for the new certificate of 
registry is made, the former certificate must 
be surrendered to the collector to whom the 
application for such new registi-y is made, 
and be by him transmitted to the register of 
the treasury for cancellation; and it is ex- 
pressly required that the new certificate of 
registry shall refer to the prior certificate 
for the admeasurement of such ship or vessel. 
1 Stat. § 14, p. 294; Reg. Rev. Laws, pp. 17, 
18; 1 Stat p. 498. CoiTesponding change, of 
course, must be made in the name of the port 
to which the ship or vessel belongs, as paint- 
ed on the stern of the vessel; but the name 
of the vessel cannot be changed, under exist- 
ing laws, without an act of congress. [Act 
Jan. 17, 1859] 11 Stat. p. 375. Reference is 
made to these provisions as showing that 
ships or vessels once documented as vessels 
of the United States never cease to have a 
home port while they retain their character 
as American vessels. Whether sailing under 
the permanent register, issued from the office 
of the collector of the home port, or mider 
a temporary document issued from the office 
of the collector of some other district in the 
com'se of the voyage, every such ship or ves- 
sel bears upon her stem the name of the 
port to which she belongs; and although sail- 
ing under such temporary document, still it 
recites the name of her home port, and ex- 
pressly refers to the permanent register or 
enrolment, reciting all the material facts upon 
which the latter was founded. Permanent 
registers are very properly defined in the 
treasury regulations as being those granted 
by collectors to ships and vessels belonging 
to ports within their respective districts; and, 
by the same authority, temporary registers 
are defined to be those granted by collectors 
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to ships and vessels belonging to ports in 
other districts. Practically, the one is distin- 
guished from the other by the word "perma- 
nent" or "temporary," according to the fact, 
being written on the margin of the docu- 
ment immediately above the number, but 
they may also be readily distinguished by 
their material recitals; the former is founded 
either upon the certificate of the master car- 
penter, and that of the sm'veyor, or upon Ihe 
representation of a change in the ownership 
of the vessel, and in the residence of the 
owners; while the latter is uniformly found- 
ed upon the former eeilificate and the sup- 
pletory oath of the master or commander, 
certifying, among other things, that the ves- 
sel is bound on a voyage which necessarily 
calls for a change of the documents. Such 
temporary certificates always give the name 
of the vessel and the name of the port to 
which she belongs, and clearly they are, in 
contemplation of law, but temporary substi- 
tutes for the permanent documents. No bet- 
tei- illustration of the proceeding can be 
found than is furnished by the papers in this 
case. Desiring to change the employment of 
the vessel and go on a foreign voyage, the 
master made and filed in the office of the 
collector for the disti-ict of Norfolk and Ports- 
mouth the requisite oath to enable him with- 
out returning to the home port of the vessel 
to obtain a register in lieu of the enrolment 
under which she was sailing at the time of 
the application. Accordingly he made and 
subscribed an oath, stating the names of the 
owners, the proportion owned by each, the 
name of the place where and the time when 
she was built, the port to which she belonged, 
and that she was bound on a foreign voyage, 
and referred to her permanent enrolment to 
confirm his statements. Having made oath 
to those facts, and given the bond required 
by law, the temporai-y register was issued by 
the collector, and it was clearly but a tempo- 
rai-y substitute for the permanent enrolment 
which was surrendered. Documents of per- 
manent character ai-e granted to ships and 
vessels built or owned by citizens of the Unit- 
ed States, to confer upon them the character 
of American vessels, and to secure to their 
owners the benefits and privileges belonging 
to vessels entitled to that designation. Tem- 
porai-y registers or enrolments are authorized 
by law in the com-se of the voyage at the 
ports of districts other than the one wJaere 
the vessel belongs, as matter of convenience 
to the owners, to save the loss of time and 
the expense which must otherwise be incur- 
red by a return of the vessel to her home 
port merely for the purpose of changing her 
papers. Permanent documents, whether reg- 
isters or enrolments, are uniformly granted 
at the home port, but temporary ones are 
never granted, except when the vessel is In 
the port of a disti-ict other than the one to 
which she belongs; and hence the require- 
ment that the former shall be recorded in 
some proper book to be kept by the collector 
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granting the same. No such requirement is 
made in regard to the latter, but the provi- 
sion is, that the collector to whom the regis- 
ter or enrolment and license may be given up 
shall transmit the same to the register of the 
treasury, and the register or enrolment and 
license granted in lieu thereof shall, within 
ten days after the arrival of the vessel within 
the district to which she belongs, be deliv- 
ered to the collector of said district and be by 
him cancelled. Kegistcy of bills of sale of 
ships or vessels sm-ely need not be recorded 
in more than one office, and the unbroken 
practice of seventy yeai-s points to the office 
of the collector of the home port as the prop- 
er place for such registi-y, and consequently 
as the one contemplated by the act of con- 
gress under consideration. Every ship or 
vessel regularly documented is registered or 
enrolled at the port of the disti-ict where she 
belongs; and that remark is correct, although 
she may be sailing under a temporary regis- 
ter or enrolment granted at the office of the 
collector of some other port. Such a tempo- 
raiy document always refers to the perma- 
nent one, and is founded upon it, and indited 
would be of no validity if the permanent 
one did not exist. Confirmation of .this eon- 
stniction is derived from the language of the 
second section of the act. Collectors of cus- 
toms are required by the second section to 
record the bills of sale, mortgages, hypotheca- 
tions, and conveyances mentioned in the first 
section; and also all certificates for dischar- 
ging and cancelling any such conveyance, in 
a book to be kept for that pm-pose, in the 
order of their reception. They are also re- 
quired to note in said book, and also on the 
bill of sale, mortgage, hypothecation, or con- 
veyance, the time when the same was re- 
ceived, and certify on the instrument of con- 
veyance, or certificate of discharge or can- 
cellation, the number of the book, and the 
page where recorded. 9 Stat p. 4iO. Notice, 
undoubtedly, is one of the objects of these 
requirements, in order to prevent fraud upon 
subsequent pm-chasers or encumbrancei-s. 

But let it be conceded that the views of 
the libellants are con*ect, and it at once be- 
comes obvious that the reqtdrements are 
substantially useless; a compliance with 
them would seldom or never accomplish the 
object for which they were enacted. Ships 
or vessels absent from the home port may 
change their papers at any other one of the 
hundred and fifty custcm-houses established 
under the revenue laws of the United States. 
Such changes occur of course while the 
vessel is absent from the port of the district 
to which she belongs, and in many instances 
without the knowledge of those owning a 
majority in interest of the vessel. Pm-- 
chasers, imder such circumstances, would 
hardly find it practicable to make search at 
all the custom-houses in the United States 
in order to learn the state of the vessel's 
papers, and unless they did so the dishonest 
vendor, on the theory of the libellants, might 
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easily secure the fruits of a second sale. 
Congi'ess, it is believed, could not have in- 
tended to adopt any such theory; and, in 
view of all the provisions of law upon the 
subject, I am of the opinion that the office 
of the collector at the home port is the 
proper place for the registry of any such 
bill of sale, mortgage, hj'pothecation, or con- 
veyance, within the meaning of the act to 
provide for recording the conveyances of 
vessels, and for other piu-poses. 

Congress, by the express words of the con- 
stitution, has power to regulate commerce 
with foreign nations, and among the several 
states, and with the Indian tribes. Able 
coimsel maintained in Gibbons v. Ogden, 9 
Wheat [22 U. S.] 3, that the power of con- 
gress in this behalf was limited to the inter- 
change of commodities, and tliat it did not 
comprehend navigation. Responding to the 
argument on that point, Marshall, C. J., said, 
if commerce does not include navigation, the 
government of the United States has no di- 
rect power over that subject, and can maJje 
no law prescribing what shall constitute 
American vessels, or requiring that they 
shall be navigated by American seamen; 
yet this power has been exercised with the 
consent of all from the commencement of the 
government, and has been understood by 
all to be a commercial regulation. All Amer- 
ica, says the late chief justice, understands 
and has uniformly understood the word 
"commerce" to comprehend navigation. It 
was so understood, and must have been so 
understood, when the constitution was fram- 
ed ; and finally, he affirms that the power to 
regulate navigation is as expressly gx*anted 
as if that term had been added to the word 
"commerce." But the case of Sinnot v- 
Davenport, 22 How. [63 U. S.] 242, is more 
directly in point, and perhaps ought to be 
considered as decisive of the question. On 
that occasion the court had xmder consider- 
ation the question, whether the law of the 
state of Alabama requiring owners of steam- 
boats navigating the waters of the state to 
file in the probate office of the county of 
Mobile a statement specifying the name of 
the vessel, the name of the owner or owners, 
his or their place of residence, and the pro- 
portion owned by each, -was or not constitu- 
tional; and the court imanimously held that 
it was not, because it was in conflict with 
the law of congress providing for the regis- 
tering and em'oUing of vessels, SpeaMng 
directly upon the question involved in the 
case, the court say: "Congress, therefore, 
has legislated upon the very subject which 
the state law has undertaken to regulate, 
and has limited its regulations in the mat- 
ter to a registry at the home port" That 
opinion was given in 1859, more than eight 
years after the act of congress in question 
was passed. Undoubtedly the means of as- 
certaining the -names and citizenship of the 
owners of ships and vessels, and of per- 
petuating and authenticating the evidence 



thereof, are regulations of commerce within 
the meaning of that term, as defined by the 
decisions of the supreme com-t; and if so, 
then it clearly follows that the regulations 
of congress are paramount to those enacted 
by the state. 

For these reasons, I am of the opinion that 
the act of congi'ess under consideration is 
valid, and consequently that the deci'ee of 
the district court must be affirmed. 
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Case "No. 1,514. 

BI/ANCHARD et al. v. PUTTMAN et al. 

[2 Bond, 84; 3 Fish. Pat Cas. ISG.] ^ 

Circuit Court, S. D. Ohio. March, 1867.= 

Patents — Combixatiox — Infringement — ^Evi- 
dexoe-^Pkesumptioks — RiGDTs OF Licensee. 

1. The patent of Thomas Blanchard, of De- 
cember 18, 1849, reissued November 15, 1859, 
is for a combination of the parts composing the 
wgod-beadiug machine described in his speci- 
fication. 

2. A patent is prima facie for a new and use- 
ful invention. The plaintiff is entitled to the 
benefit of this presumption, and so is the defend- 
ant if he claim under letters patent 

[See Knisht v. Baltimore & O. B. Co., Case 
No. 7,882; Parker v. Stiles, Id. 10,749 j 
Latta V. Sbawk, Id. 8,110; Morse Foun- 
tain Pen Co. V. Esterbrook Pen Manuf g 
Co., Id. 9,862; Judson v. Cope, Id. 7,565; 
Johnson v. Root Id. 7,409; Wing v. Rich- 
ardson, Id. 17,809; Brodie v. Ophir Sil- 
ver Min. Co., Id. 1,919; Jordon v. Dobson, 
Id. 7,519; Cook v. Ernest Id. 3,155; 
Crouch V. Speer, Id. 3,438; Proctor v. 
Brill, 4 Fed. 415.] 

[See note at end of case.] 

3. A licensee is entitled to offer in evidence 
the letters patent of his licensor as a defense 
to an action against him for infringing a prior 
patent. 

[See note at end of case.] 

4. The patent of John C. Morris, of March 
11, 1856, reissued May 27, 1862, for improve- 
ments in wood-bending machines, explained in 
its relation to the patent of Thomas Blanchard. 

5. Blanchard's patent is for a wood-bending 
machine with a rotating form, and does not 
include a stationary form. 

6. A patent for a particular structure in- 
tended to accomplish a particular end does not 
import an exclusive right to every possible mode- 
of accomplishing the same end. 

[See Whitney v. Mowry, Case No, 17,592; 
Waterbury Brass Co. v. Miller, Id. 17,254.] 

[7. The question of the identity of two ma- 
chines depends, not on their appearance or- 
form, but on whether the alleged infringing 
machine is a mechanical equivalent of the other, 
or whetlier it produces the same result by sub- 
stantially the same principle or mode of opera- 
tion.] 
[See Brooks v. Jenkins, Case No. 1,953; 
Fames v. Cook, Id. 4,239; Parker v. Stiles, 
Id. 10,749; Crompton v. Belknap Mills, Id. 

* [Reported by Samuel S. Fisher, Esq., and 
by Lewis H. Bond, Esq., and here compiled and 
reprinted by permission.] 

' [Reversed by the supreme court in Blanch- 
ard V. Putmanj 8 Wall. (75 U. S.) 420.J 
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3,40G; Jndson v. Cope, Id. 7,565; Swift t. 
Whisen, Id. 13,700; Converse t. Cannon, 
Id. 3,144.] 

At law. This was an action on tlie case 
[by Alonzo V. Blanchard, John D. Blanchard, 
and Franklin Blanchard against Antoine 
Puttman, Conrad Weaver, and John Bittin- 
ger], tL-ied before the court and a jury, for 
the infringement of letters patent [No. 6,951] 
for an "improvement in bending wood," 
granted to Thomas Blanchard, December IS, 
1849, reissued [No. 853] November 15, 1859, 
and extended December 18, 1863. [Verdict 
for defendants.] The material portions of 
the specification and claim were as follows: 

"In the machines heretofore contrived for 
the purpose of bending timber, the bed-piece 
upon which the stick was placed, and the 
lever by which the bending was effected, 
have not been so connected together as to 
hold them at fixed distances from each oth- 
er, and consequently when the piece of tim- 
ber being bent was of varying stiffness, or 
when it contained knots. It was liable to rise 
up and leave the mold whenever there was 
a weak place in the stick, and if the first 
part of tlie operation was successful and the 
part bent was followed by a stiffer portion, 
the former was liable to be thrown out of 
place by the more rigid and xmyielding por- 
tion, and thus an imperfect cm"ve was the 
result And these difficulties were not rem- 
edied by the employment of flexible bands 
of metal, or other devices intended to pre- 
vent the breaking of the timber on the" out- 
side of the bend. The above-mentioned dif- 
ficulties were in most cases enhanced, if not 
caused, to a considerable extent, by the fact 
that the power by which the timber was 
bent, was applied to the timber itself as a 
means of communicating the power to the 
parts to be bent. While in the improve- 
ments to be hereinafter described the tim- 
ber is passive, and the bending is effected 
by power applied through the mechanism 
employed. These machines were also defec- 
tive in another particular, if the attempt 
should be made in them to apply any consid- 
erable pressure to the end of the timber to 
be bent, instead of consolidating the mate- 
rial and causing the fiber thereof to be con- 
densed, such pressm'e would only increase 
the tendency to bulge up the timber from 
the mold and break it. All these difficulties 
have been remedied by my improved meth- 
od of bending, which I will now proceed 
more particularly to describe. The opera- 
tion of the machine is as follows: The mold 
lever is thrown open at right angles with 
the bench, as shown in fig. 2; the timber of 
handle G is placed with its round end be- 
tween the chain and the mold and in con- 
tact with the bar J, the key L is then diiven 
in (fig. 5), to hold it in its place, but still 
allow it to slide endwise sufficient to upset; 
the draft-screw I is then tm-ned to bring the 
end of the handle and end of the chain firm 
against the mold; the set-screw K is then 



turned up to bring the beam E against the 
back of the chain to give it proper support; 
the tender then applies his hand to the up- 
setting screw H, and tui'ns it forward and 
presses the handle endwise, driving the 
rounded end firm against the slide J, which 
is connected with the first link of the chain. 
This operation tightens the chain, and com- 
pletes the preparations for the bending pro- 
cess; power is then applied to bring the 
mold lever round, which draws the sliding 
beam forward with the handle as the curve 
is formed, the upsetting sci*ew co-operating 
with the chain and mold lever, to keep the 
plow handle up to the bar J, so as to insure 
the bend at the exti-eme end while the fiber 
in the inner part of the cm-ve is consoli- 
dated, and that which forms the outer part 
of the curve is prevented from breaking. 
During the operation it is usually found nec- 
essary to relax the upsetting screw a little 
to prevent the timber on the inside the curve 
from crippling, when the mold lever is 
brought home to its place; the spring-catch 
N takes hold of the end of the lever and 
prevents it from going back, and thu work 
is completed. That part of the plow-handle 
which is bent is of an oval form, and is 
turned or wrought in proper shape before it 
is bent; it is formed deepest and thickest 
transversely to the cm've; consequently the 
links or blocks that form the chain are made 
hollow to conform to the outside of the cm:ve, 
the lever-mold having a corresponding hol- 
low to fit the inside. The chain may be dis- 
pensed with in bending large curves with 
flat sides, such as felloes for wheels. Where 
the sides have flat surfaces a metallic strap 
may be substituted, and a number of pieces 
can be bent at once in the same mold, or a 
whole plank of suitable thickness may be 
bent at once and be sawed into felloes after- 
ward; in that case there would be no side 
twist or winding in the operation of bending, 
but if they are sawed into squares before be- 
ing bent the wind or side crook may be pre- 
vented by placing a number together, and 
the side spring may be prevented by side 
clamps to keep them in the right direction 
while they are being bent; these side clamps 
may extend aroimd the mold, which will pre- 
vent the side movement while receiving the 
proper cm-ve, either cylindrical or elliptical, 
or of any figm*e required, and instead of ac- 
tuating the mold by a lever, cog-wheels may 
be used and any species of power applied to 
drive the machine. Tlie upsetting power 
must be given by the screw or other mechan- 
ical power when the timber is first placed 
in the mold and while in its straight form, 
by screwing or pressing against the ends of 
the timber, and care should be taken to pre- 
vent its crippling, by having clamps attach- 
ed to the sliding bed. The amount of end- 
pressure should be sufficient to condense the 
fibers on the inside of the curve without crip- 
pling the timber, and to prevent the fibers 
on the outside of the curve from being drawn 
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apart Wlien the timber is in danger of be- 
ing crippled by the end-pressure, which par- 
ticularly occurs in short curves or where the 
stick is thick, the upsetting screw should be 
relaxed gradually, as the bending proceeds, 
to a sufficient extent, to relieve the timber 
of the excessive end-pressure and prevent 
the crippling, as before stated. Having thus 
described my improved method of bending 
wood, and having shown one form of ma- 
chine embodying the same, adapted to the 
bending of plow-handles, it is obvious that 
the same method may be applied to the 
bending of a great variety of forms, adapt- 
ed to a great variety of purposes, and that 
the details of the mechanism may be gi-eatly 
varied without departing from the principles 
of my invention. What I claim as my in- 
vention, and desire to secure by letters pat- 
ent, is my improved method of bending wood, 
substantially as hereinbefore described," 

The infringement alleged was in the use, 
by defendants, of a machine for bending 
chaur-stuff, felloes, etc., constructed by John 
G. Morris, imder his letters patent See Mor- 
ris V. Royer [Case No. 9,835]. 

George M. Lee, for plaintiffs. 
S. S. Fisher, for defendants. 

LEA.yiTT, Disti'ict Judge. Charge of the 
cotu't: 

This suit gentlemen, is brought by the 
plaintiffs as the assignees of the adminis- 
trator of Thomas Blanchard. 

It is based on a patent for an improvement 
in bending wood, issued to said Blanchard, 
December IS, 1849, reissued to him Novem- 
ber 15, 1859, and extended December 18, 
18G3, and assigned to plaintiffs. The dec- 
laration alleges that the defendants have in- 
'ringed the exclusive right under this patent 
aius vested in plaintiffs. 

No question as to the titie of the plaintiffs 
arises in this case. 

The defendants are licensed under one John 
O. Morris; that is, they use and have a 
license to use a wood-bending machine which 
they say is covered by a patent issued to 
Morris, March 11, 1856, and reissued to him 
May 27, 1862. 

The defendants insist, by way of defense: 
Fii'st that the Blanchard patent is void for 
want of novelty; and, secondly, that the 
machine constructed under Morris' patent, 
and used by them, does not infringe the 
patent of Blanchard, and that therefore they 
are not liable in this action. 

I will first call your attention to the ques- 
tion of the novelty of Blanchard's invention. 
You are doubtiess familiar with the principle 
of patent law, that the novelty of an inven- 
tion is an essential element of a valid patent 
Patent rights are only granted upon the 
theory that the thing discovered, and for 
which the party asks for an exclusive right, 
is new as well as useful; in other words, 
that it is the invention of the party who 
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claims a patent for it, and was not known 
before his invention. 

In this connection I may say, as a principle 
of law familiar to every one at all conver- 
sant with the subject, that the emanation of 
a patent from the proper authorities of the 
government affords a presumption that the 
invention patented is new and original with 
the patentee. This presumption arises from 
the fact that all patents must be issued with 
certain formalities, and that the officers 
charged with the administi'ation of the pat- 
ent laws are required very astutely to in- 
vestigate every claim. The applicant is, 
moreover, obliged to swear that he is the 
original inventor of that for which he asks 
a patent; and it is only upon a compliance 
with these requisitions of law that the com- 
missioner of patents is authorized to make 
the grant. 

But it is proper to state that while this 
presumption does exist it is competent for 
one charged with an infringement to show 
that, in point of fact the invention was not 
new, and that the party ought never to have 
had a patent for it; and if he succeeds in 
making fhis proof, he establishes the invalid- 
ity of the patent, and it is a mere ntdliiy. 
Now, it is claimed, under the first issue to 
which I have referred, namely, the novelty 
of the invention of Blanchard, that there is 
evidence of otiier machines in use prior to 
the date of his invention, which anticipated, 
or were substantially the same as that for 
which he pi-ociu:ed a patent This is a ques- 
tion for the jury, for it is a question of 
fact depending upon the evidence. 

To substantiate the position taken by the 
defendants impeaching the novelty of Blanch- 
ard's invention, there has been a good deal 
of testimony adduced, and various wood- 
bending machines and models have been ex- 
hibited to the jury. 

I shall merely refer to these without at- 
tempting to analyze or dissect them. 

There is one patented to E. Reynolds in 
July, 1835, and another patented to Jonathan 
Mulford in the same year. Evidence has 
also been inti-oduced of a rejected applica- 
tion made by one May, in 1846, for a patent 
for a wood-bending machine; and there is 
also evidence of a machine patented to Abel 
Gardner, in 1849, for bending hames; also, 
of a machine not patented, which was first 
constructed by one David Gans, and used, 
as it appears, in 1845, and- for some years 
subsequentiy, in the state of Illinois. 

Now, in regard to several of these ma- 
chines, you have the models before you, and 
I may remark here that models are often- 
times the very best evidence that can be 
adduced. There is nothing, perhaps, more 
satisfactory upon questions involving the 
identity of several mechanical structures 
than the exhibition of the machines or ac- 
curate models of them. They are silent 
witnesses, but they are usually very reliable. 

In reference to the Gans machine, one of 
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the witnesses, an expert, introduced on tlie 
part of the defendants, says it is substan- 
tially the same as Blanchard's, and involves 
essentially the same principles and mode of 
operation. But other witnesses express a 
different opinion. It is for the jury to pass 
upon that question, and they wiU do it of 
coui'se upon the evidence which they have 
before them. 

I may state here a familiar principle: that 
this question of identity, as has been very 
tixly stated by the counsel, does not depend 
upon the appearance or form of the two 
structures claimed to be identical. It de- 
pends simply upon the question whether they 
are the same in their mode and principle of 
operation, and whether one is a mechanical 
equivalent for the other. For it is obvious 
that there may be two machines very dis- 
similar in struetm'e and appearance, which 
yet act upon precisely the same ^ mechanical 
principles. 

The question for the jmy, in such case, is 
to ascertain, if possible, whether the two 
sti'uctures are, in all substantial particulars, 
tlie same; or whether there is, or is not, a 
substantial difference in their mode of opera- 
tion. 

Upon this subject, in relation to these va- 
rious machines or structiu-es, the jury wiU 
probably conclude tliat none of them com- 
bine all the elements of the Blanchard in- 
vention. The Gans machine is, perhaps, the 
only one that will create any doubt in the 
minds of the jurors on this question. It 
will be for them to say whether that com- 
bines all the elements or parts of the Blanch- 
ard improvement. 

Without detaining the jury further upon 
the question of novelty. I may remark that 
where a machine has been long in public 
use, under a patent which has existed for a 
number of years, unchallenged and undisput- 
ed, a jm-y should hesitate before coming to 
the conclusion that the patent was void on 
the gi-oimd of want of novelty. I mean by 
this that a jury should be clearly satisfied in 
their own minds that the invention in con- 
ti'oversy was anticipated by something 
icnown before the date of the patent, in or- 
der to come to the conclusion that the pat- 
ent was void on the gi'ound adverted to. 

It becomes necessary, gentlemen, that the 
cotirt should give a construction to the claims 
of tlie Blanchard patent with a view to this 
question of novelty. One point in controver- 
sy in regard to it, as I understand it, is, 
whether it is for an entire machine, or a 
machine as an entirety, or whether the pat- 
ent is to be construed as a patent for a com- 
bination; that is, a combination of different 
parts so arranged as to produce a new and 
useful result. 

In my view of this question, the patent to 
Blanchard can only be regarded as a patent 
for a combination of different parts or ele- 
ments. 

It is called in the patent itself, "a new 



and useful improvement in bending wood." 
In the specification it is designated as "a 
new and improved method of bending 
wood." The specification, which has been 
read in your presence, is exceedingly elabo- 
rate and minute. 

The patentee refers to the fact that in aU 
the prior modes of bending wood there were 
gi-eat and manifest defects. He does not 
claim that he was the original inventor of 
the art of bending wood, or of the separate 
parts of the machine which he describes. 
The claim is that he has, by a union of those 
parts, improved upon all methods before 
known for that pin-pose. 

JS^ow, if I am right, in my construction of 
this patent— if it is for a combination of the 
various parts or elements of the structure 
desci'ibed— there is applicable to this case 
this principle, which it becomes important 
for the jmy to consider, namely, that there 
can be no infringement of such a patent un- 
less the person charged with the infringe- 
ment has appropriated and used all the parts 
of the combination. 

To illustrate my meaning: A person ob- 
tains a patent for a machine containing three 
different elements in combination. Those 
three elements, separately, are none of them 
new, but the patentee, by his ingenuity and 
study, has contrived to combine them so as 
to produce a new and useful result, and that 
is a patentable subject tmder our patent 
laws. 

But one charged with an infringement of 
that combined machine is not liable, unless 
he has used all of the three parts that con- 
stitute the combination. If he takes one of 
them only, or two of them, leaving out the 
thu'd, it is not an infringement. These are 
very familiar principles, and, I suppose, will 
not be conti'overted. So, on the other hand, 
If the patent to Blanchard is for a combina- 
tion it is not impeached for want of novelty, 
unless the jmy find that the machines ex- 
hibited or proved have all the elements or 
parts of the Blanchard machine. 

I come now to the question of infringe- 
ment, which I have partially anticipated in 
the remarks which I have already made. 
This, like that of novelty, is a question ex- 
cliLsively for the jury, depending altogether 
upon the evidence. 

It is for the plaintiffs to establish, to the 
satisfaction of the jury, the fact of infringe- 
ment; and this involves directly the ques- 
tion of the identity of the Blanchard ma- 
chine and the Morris machine. Are they sub- 
stantially, in their principle and mode of op- 
eration, alike? 

I may remark here that both these parties 
are patentees, and the presumption equally 
applies to both, in relation to the novelty and 
utility of their inventions. There is a pre- 
sumption from the issuance of a patent to 
Morris, years after the date of the Blanch- 
ard patent, that he had invented something 
different from the invention for which a pat- 
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ent had been previoiisly granted to Blancli- 
a,rd; for, if tlae commissioner had come to a 
different conclusion, it wonld have heen his 
duly to have rejected the application. 

The fii'st claim of Morris' patent is for a 
■combination composed of three distinct ele- 
ments. It reads as follows: "A wood-bend- 
ing form, to \vhich timbers are made to con- 
form by bending them from the center or in- 
ner end of the desired cm've outward, when 
used in combination with abutments or 
•clamps, to prevent or regulate end expan- 
sion, and levers or handles, or their ecLuiva- 
lents, to guide the bending, substantially as 
described." 

The second claim is for "a stationary or 
poised wood-bending form in combination 
with the cords, levers, and drum, or then- 
equivalents, and the eccentric clamp, or its 
equivalent, in the manner and for the pur- 
poses set forth," 

The third is as follows: "In combination 
with the stationary form, levers, and abut- 
ments, I claim the employment of hooks, or 
hooks and pins, or then- equivalents, that 
shall embrace the ends of the wood, to re- 
strain the wood in shape and permit the re- 
moval of the abutments after each opera- 
tion" 

He says, in the beginning of his specifica- 
tion: "The machines for bending wood may 
be divided into two principal gi'oups or 
<;lasses; the first including aU machines in 
which the bending process commences at 
-one end of the wood, and is continued in the 
direction of the othei*; and the second in- 
cluding those in which the form or mold is 
first applied at or near the center of the piece 
to be bent, and the bending process is con- 
tinued from that point toward each end, 
whicli I call bending outward." And then 
after making this classification, he goes on 
to say which class of machines he regards 
as the superior. In a part of his specifica- 
tion he says: "Having thus fuUy described 
my improvements, I do not wish to be imder- 
stood as claiming them in connection with 
the machines for bending wood where the 
bending is effected by the rotation of the 
form, but what I claim as new," etc., and 
then follow the claims which I have ah-eady 
read. 

Of that machine, described by Morris, pat- 
ented to him, and used by the defendants, 
the jm-y have before them what is admitted 
to be a correct model. There is some con- 
tradictoiy testimony in regard to its identity 
with machines made under the Blanchard 
patent There are two gentlemen who have 
testified as experts, Mr. Hibberd and Mr. 
Doane, who say that they regard them as 
substantially the same. On the other hand, 
there are three witnesses for the defendants. 
Ml". Knight, Mr. Eenwick, and J^Ir. Morris, 
who state distinctly and explicitly that they 
regard them as essentially different in their 
mode of operation, and as involving wholly 
-different principles in then* action. 
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The jury having the models before them, 
with the aid of the testimony of the experts, 
will be able to decide whether they are sub- 
stantially the same in principle. 

I wiU state very rapidly some of the points 
in which it is claimed by the counsel for the 
defendants that there is a substantial differ- 
ence between the two structures. 

In the first place, it is claimed that the 
Morris machine bends from the center to 
outer end, whereas the Blanchard machine 
bends from the end inward. The jury have 
seen the operation of these machines, and 
are doubtless prepared to say whether, in 
that respect, the two machines are alike. 

It is also claimed that the application of 
the power, in the operation of bending, is 
different in the two machines, and that the 
effect upon the timber bent by these two 
methods is different; that in timber bent 
under the Morris patent there is less disturb- 
ance of the fibers of the wood; that bending, 
from the center outward to the end leaves 
the fibers more fia'mly set than they are by 
the operation under the Blanchard invention. 
If the juiy should be satisfied of this differ- 
ence in the operation of the two, it will be 
for them to say whether it does or does not 
constitute a substantial difference in the 
principle of the machines. 

It is also contended that there is a sub- 
stantial difference in this: that it is one of 
the main elements of the invention patented 
to Blanchard, that there is provision made 
for end relaxation when tlie end pressm'e is 
too great, and that, upon the principle and 
theory of the Morris machine, there is no 
necessity for this relaxation, and therefore 
no provision is made for it. 

Another difference very strongly insisted 
upon . by counsel for the defendants, and 
wortliy of the consideration of the jmy, is 
in regard to the form of the mold. Now, it 
is insisted, on the part of the plaintiff, that 
the stationary mold is fairly to be included 
within the claim of the Blanchai'd patent. 
Not only does it include, the counsel con- 
tends, the rotating form or mold, but also, 
by a fair consti'uction, the. stationary form 
or mold. Upon that point, from the best 
consideration I have been able to give to the 
question, I am clearly of the opinion that by 
no fair construction of the Blanchard patent 
can it be held to comprehend a claim for 
a stationary form or mold. It is imreason- 
able to suppose that Blanchard had anything 
of that kind in his mind when he was pre- 
paring his specification. It would naturally 
be expected, if it were a part of his concep- 
tion, he would have said, in so many words, 
that though he gave the preference to the 
rotating form, yet he intended to embrace 
also the stationary form. But we look in 
vain throughout the entire instrument for 
any intimation that he ever thought of a 
stationary form, while all that he does say 
relates to a rotating form. 
I make this brief statement of my construe- 
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tion of the Blanchard patent in this partic- 
ular, that the counsel for the plaintiff may 
have the full benefit of my ruling. It he- 
longs, legitimately, to the court to decide 
whether the patent, by a fair construction, 
embraces the claim for a stationary mold or 
foi-m,* and I announce distinctly, as my 
opinion, that it can not be so construed. 

Mr. Lee. I ask your honor to say to the 
jury, that if an equivalent is substituted by 
the defendants for any part of the Blanchard 
machine, it is an infringement of his patent 
THE COURT. The idea I intended to con- 
vey to the jm-y was, that if they foimd the 
Morris machine to be substantially the same, 
or a mechanical equivalent for the other, 
then they woidd come to the conclusion that 
the two machines were identical in principle 
and operation. There is one principle true, 
beyond all question, that a patent for a 
pai'ticular structm-e, intended to accomplish 
a particular end, does not necessarily import 
an exclusive right to every possible mode 
of accomplishing the same end. The doc- 
trine is simply this, as stated in the opinion 
of the supreme court, read in the hearing of 
the juiy, that in order to make out the fact 
of infringement thei'e must appear to have 
been a substantial identity; that the parts 
of the machine which are claimed to be an 
infringement of the patented machine must 
appear, to the satisfaction of the jury, to be 
substantially the same; that is, that the 
same result must have been produced, by 
substantially the same principle or mode of 
operation. If there is a difference in this 
respect, then it goes to establish the want 
of identity between the sti-uctures. I will 
now briefly recapitulate the points to which 
you are to direct your attention. First, is 
the invention, this combination patented to 
Blanchard, new and original? If the jury 
answer tliis question in the affirmative, their 
next inquiry would be, whether that com- 
bination has been Infringed by these defend- 
ants; in other words, whether the Morris 
sti-uctTu-e is identical, in principle and opera- 
tion, with that of Blanchard. 

I have no doubt that Thomas Blanchard, 
now deceased, was an ingenious mechanic, 
and a man of much more than ordinary in- 
ventiv^e talent I have no doubt that the 
machine that he invented, and for which 
he obtained a patent, is a valuable invention, 
creditable to him and useful to the public. 
And I am equally clear that Mon-is, in his 
machine, has exhibited inventive talent of 
a high order, and has produced a useful and 
practical wood-bending machine. It is to 
be regi-etted that these parties did not per- 
mit each one to go in the enjoyment of his 
grant under his particular patent, and that 
it should have been found necessary to resort 
to litigation to settle their rights. 

It is understood that the plaintiffs claim 
nominal damages only. 

The jury found a verdict for the defendants. 



[NOTE. This case was reversed by the su- 
preme court on the grounds— First, that the 
court erred in admitting in evidence the patent 
granted to Morris, May 27, 18G2, which was 
offered by defendants as the foundation for 
the introduction of evidence to show -that the 
machine or machines used by them were con- 
structed by them under a license from the pat- 
entee in accordance with the speciiications and 
claims of that patent as reissued, as its ad- 
mission presented an immaterial issue on the 
Question of infringement, which was not in- 
volved in the pleadings, and therefore calcu- 
lated to mislead the jury by withdrawing their 
attention from the real subject in controversy; 
second, that the admission of testimony on the 
part of defendants to prove the existence and 
use in 1858, in Illinois, of a machine for bend- 
ing plow handles, for the purpose of showing 
an anterior public use, was likewise erroneous, 
defendants having failed to comply with tlie 
fifteenth section of the patent act (5 Stat 123), 
requiring a defendant who defends on previous 
invention, knowledge, or use of the thing pat- 
ented, to give notice of "the names and places 
of residence of those whom he intends to prove 
to have possessed a prior knowledge of the 
thing, and where the same had been used." 
Mr. Justice Clifford, who delivered the opinion, 
after assigning the foregoing reasons as grounds 
for reversal, proceeded: "Compliance with that 
provision being a condition precedent to the 
right of the defendant to introduce such evi- 
dence under the general issue, it necessarily fol- 
lows that the onus probandi is on him to show 
that the required notice was given to the plain- 
tiff thirty days before the trial; and, if he fails 
to do so, he cannot introduce anv evidence to 
controvert the novelty of the patent. * * * 
The letters patent when introduced by the 
plaintiffs, afforded a prima facie presumption 
that the assignor of the plaintiffs was the origi- 
nal and first inventor of the improvement; and, 
as the defendajits had not given to the plain- 
tiffs the required notice that they intended to 
offer evidence at the trial to overcome that pre- 
sumption, they had no right to introduce any 
such evidence, and it necessarily follows that 
the court had no right to submit any such ques- 
tion to the jury." Blanchard v. Putnam, 8 
Wall. (75 tl. S.) 420. 

[Patent No. 6,951 was granted to Thomas 
Blanchard, December 18, 1849, and was reis- 
sued November 15, 1859 (No. 853).] 
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BLANCHABD v. REEVES et al. 

[1 Fish. Pat Cas. 103.] ^ 

Circuit Court E, D. Pennsylvania. Sept. Term,. 
1850. 

Patents— IsFRixQEMEXT — Premminart Isjunc- 
Tiox — Whex Gkanted. 

1. Upon motions for preliminary injunction, if, 
after a careful and impartial examination of the 
case, the court is of opinion that the plaintiff 
is entitled by law to the writ, it is their duty 
to grant it without evasion. 

[Cited in Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., 5i Fed. 
679.] 

[See Goodyear v. Hullihen, Case No. 5,573; 
Thayer v. Wales, Id. 13,871; Cary v. 
Lovell aianuf g Co., 2i Fed. 141.] 

2. In order to ascertain the true nature and 
value of an invention, we must separate the 
substance and principle of it from its accidents, 
its essence from its modes. A mere change in 
the latter, while the former are retained, will 



^ [Reported by Samuel S. Fisher, Esq., and 
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not acquit the party making it firom the charge 

or guilt of piracy. 
[See Blanchard v. Puttman, Case No. 1,514.] 
3. The invention of Thomas Blanchard for 

turning irregular forms construed and explained. 

In eamty. This was a motion [by Thomas 
Blanchard] for a provisional injunction to re- 
strain the defendants [Biddle Reeves, Charles 
Reeves, Isaac B. Eldridge, and others] from 
infringing upon letters patent granted to 
Thomas Blanchard, January 20, 1820, for "a 
machine for turning and cutting irre^ar 
forms," and extended, by act of congress for 
fourteen years from the expiration of the 
first term. The natm-e of the invention and 
of the alleged infringement is fully explained 
in the opinion of the court 

S. Lewis, for complainant. 

W. It. Hirst, for defendants. 

GRIER, Circuit Justice. The validity of 
the complainant's patent having been estab- 
lished by numerous verdicts, and long, use, 
the only inCLXiiry on the present occasion will 
be whether the macbine of the defendant is 
an infringement of the patent. The question 
of identity or infringemeit is often one of 
difficult solution, and more especially where 
the subjects to be compared are complex ma- 
chines, or new combinations of well-known 
mechanical devices for tlie purpose of pro- 
ducing certain results. Identity may be said 
to be a question merely of fact, to be deter- 
mined by persons skilled in mechanics. But 
when the comparison to be instituted de- 
pends not merely on form or external appear- 
ance, but in ascertaining the substance, prin- 
ciple, or mode of operation of the machine 
invented, and in giving a correct consti-uc- 
tion to the words of the patent and specifica- 
tion, it is appar^t that the question to be 
answered, though primarily one of mechanics 
and science, may be also mixed with law, in- 
asmuch as the construction of all written in- 
struments belongs to the court, and not to the 
jury. 

I should have had much less difficulty in 
arriving at a conclusion satisfactory to my 
own mind, in the present case, but for the 
opposite opinions expressed by gentiemen of 
the liighest reputation for learning, judg- 
ment, and practical skill in mechanics. 

The com*t might have considered them- 
selves sufficientiy excused for any error of 
judgment, when supported by the opinions of 
men of such eminence, as may be found on 
either side of this question. The report of the 
learned commissioners appointed by this 
comrt was held conclusive, in the case in 
which it was made, and the motion for an 
attachment peremptorily refused. But, in 
the present case, the motion is fovmded on 
affidavits of other gentiemen of acknowl- 
edged ability and acquirements, who fully es- 
tablished a case which woiild entitie the 
plaintiff to his injunction. The report of our 
commissioners in the former case, being as- 



(Case No. 1,515) BLANCHARD 

sumed to be in the knowledge of the court, 
has been referred to, in the depositions of 
complainant's witnesses. Hence we are com- 
pelled to notice it in the consideration of this 
case. 

Technically, it may be said, not to be be- 
fore the com*t as evidence, but in fact and in 
its moral efEect, if the court believe it correct 
in its results, they will be unwilling to grant 
an injunction, on evidence which, though for- 
mally sufficient, has not produced conviction 
on their minds. It is true that the court 
might have evaded the question by saying 
we will not grant an injunction in a case 
where "learned doctors disagree," but wait 
tiU a jm-y shaU solve the difficulty. This 
com'se, I must confess, coincide&, both with 
my known antipathy to the writ of injunc- 
tion, as well as natural indolence in such hot 
weather. But I consider that the complain- 
ant has a right to the judgment of the court 
on the matter presented before them, and the 
evasion of the question would be an evasion of 
duty, and if, after a careful and impartial ex- 
amination of the case, the court is of opinion 
that the plaintiff is entitied by law to the 
writ now prayed for, it is their duty to grant 
it without evasion. 

Having had before us models of the pat- 
ented and offending machines, with the tes- 
timony and opinion of men of skiU and learn- 
ing, it is almost impossible that any future 
investigation can add any thing which can 
throw greater light on the question. The 
whole case is as fully before the court as it 
can be. The mere accumulation of opinions 
on either side will add no weight to the evi- 
dence already before us. 

Indeed the difference of opinion which ap- 
pears in this case, seems to result from the 
construction given to the specification of 
complainant's patent, and in assuming that 
i'the only method proposed by Mr. Blanch- 
ard, is that in which the friction wheel or 
tram desmbes a spiral line over the whole 
surface of the model, and causes the cutters 
to act in a similar durection." 

But we think that this is too narrow a con- 
struction of the patent In every combina- 
tion of mechanical devices to perform cer- 
tain functions scJ as to constitute a new ma- 
chine or a new and useful invention, it is 
impossible to enumerate, in a specification, 
all the various modes by whicb the machine 
may be made to operate, so as to produce a 
useful result Many of its parts may be 
changed or substituted by other mechanical 
equivalents or devices, which either im- 
prove or deteriorate its value, while the orig- 
inal idea, principle, or mode of operation of 
the inventor is manifestiy preserved. The 
inventor usually sets forth what he con- 
ceives the best form or mode imder which 
his machine may be used to produce the re- 
quired result. In order to ascertain the true 
nature and value of his invention, we must 
separate the substance and principle of it 
from its accidents; its essence ficom its 
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modes; a mere change in the latter, whUe 
the former ai-e retained, will not acquit the 
party malving it from the chai-ge or guilt of 
pirating the invention. 

The machine of complainant is described 
in the patent as "an engine for tm*ning and 
cutting irregular forms out of wood, brass, 
etc., called Blanchai-d's self-directing ma- 
chine." I use the words of Professor Tread- 
well nearly verbatim. The invention con- 
sists in arranging and combining together— 
1st, a model; 2d, a guide; 3d, a cutter- 
wheel; and 4tb, a rough block, in such a 
manner, and under such relations that when 
the machine is in operation the guide shall 
be made to touch successively every part 
of the sm-face of the model, and that it 
shall, at the same time, govern the cutter- 
wheel, by permitting or causing it to advance 
or recede from the axis of the rough mate- 
rial, having, in this, a constant relation to 
the distance of the face of the guide from 
the axis of the model; by which means the 
cutters remove, by their own independent 
motion, from the rough blocli, every part of 
the same which projects into or beyond the 
line or path of the cutters in their revolu- 
tion, so that the rough block is at length re- 
duced to a certain conformity and resem- 
blance in shape to the model. The mode of 
producing this result in the concrete, which 
we have thus stated in the abstract, and the 
combination of mechanical devices or agents, 
necessary to reduce it to practice, are fully 
set forth in the specification. 

Now the machine of the defendants con- 
tains the four essential members of the com- 
plainant's machine, which we have just enu- 
merated, viz.: the model, the guide, the cut- 
ter-wheel, and tlie rough material, combined 
in the same relations, and affecting each oth- 
er in the same manner substantially. But, 
in the subordinate agents or devices by 
which these fom- principal members are made 
to operate, provision is made for the follow- 
ing differences in defendants' machine, viz.: 
In complainant's machine, the model and the 
rough block have a continuous rotary motion 
connected with a lateral motion; the former 
produced by belts and pulleys, the latter by 
screws. Under these combined motions the 
guide turns upon the model in a spiral or 
helical path, and the cutter-wheel, likewise, 
removes the superfluous material from the 
rough material, in a spiral course. In de- 
fendant's machine, the model and rough 
block rotate by an intermittent motion, and 
move laterally by a rectilinear reciprocating 
motion, the former being produced by a rag 
or rachet-wheel, and the latter by a crank. 

Now, it is ti-ue, that the complainant's 
specification describes a machine, which ef- 
fects its result by a combination of lateral 
and rotary motion, to form a helical course 
■or track in the opei-ation of the macliine. 
But is that of the essence or substance of 
his invention? or is it not merely an acci- 
dent to that particular form of the machine 
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I described? Suppose this lateral motion, which, 
combined with the cii-cular, constitutes the 
helical, had been reduced from almost noth- 
ing to 0, or zero, and the cutter, after per- 
forming the absolute eu*cle, has shifted by 
an intermittent motion, so as to move in 
parallel rings, would that have altered the 
principle or substance of the invented ma- 
chine—to change it, in one of its accidents 
only, and that for the worse? There could 
be but one answer to this question. But the 
only difCerence in that case is that the ro- 
tary motion of model and rough material is 
reduced to 0, or zero, and changed to an in- 
termittent one. The change of form in the 
tram, from a f-ircle to the segment of a cir- 
cle, or mere tangent line, is of no impor- 
tance—it but accommodates it to its lateral 
motion. The substitution of the rachet-wheel 
for the belt and screw, is but a change of 
equivalents to suit the changed motions of 
the tram and cutter-wheel. Such a change 
in the subordinate agents or devices, affect- 
ing the motions of the model and guide only 
in the figui-e of then- path, or the relative 
lines of their movements, in no case changes 
the principle, essence, substance, ov -AMxraC' 
ter of the machine. We can not shut our 
eyes to the fact that the defendants have 
pirated the invention of the complainant in 
all its essential parts. Whether the changes 
made constitute an improvement of the 
plaintiff's machine we need not inquire. 
The defendants have (not in this case only) 
exhibited singular ingenuity and skill in en- 
deavoring to evade complainant's patent, 
which possibly might have been better, or 
at least more profitably employed. 

The complainant is therefore entitled to 
his injunction, on conditions which will be 
hereafter considered, if necessary. 

[NOTE. Patent was granted to T. Blanchard. 
January 20, 1820, and was renewed bv special 
act of congress of June 30, 1834 (6 Stat. 589, 
74S>. and fni-ther by act of February 15, 1847 
(0 Stat. 683). For other cases involving this 
patent, see Blanchard v. Sprague, Cases Nos. 
1,516-1,518; Blanchard v. Eldridge, Id. 1,509, 
l.olO; Blanchard v. Haynes, Id. 1,512; 
Blanchard v. Beers, Id. 1,50G; Blancbard's Gun- 
stock Turning Factory v. Jacobs, Id, 1,520; 
Blancbard's Gun-stock Turning Factory v. War- 
ner, Id. 1,521.] 



Case No, 1,516. 

BLANCHASD v. SPRAGUE. 

[1 Cliff. 288.]^ 

Circuit Court, D. Massachusetts. June Term, 
1859. 

Patents — License — What Coxstjtutes — Addi- 
TioXAL License Fee — Remedy at Law — En- 
joining Licensee— Equitz Jurisdiction— Wit- 
nesses— Competency OF Parties. 

1, Parties to a suit in equity are not compe- 
tent witnesses in their own behalf, under the 



* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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esistins legislation of congress, in the circnit 
-court 

[See Ferson t. Sanger, Case No. 4,752. Con- 
tra, Rison V. Cribbs, Id. U,SGO.] 

2. When a patentee knowingly and for a 
considerable length of time acquiesced in the 
use of his patented machine by another, who 
had previously constructed and used the same 
by his permission, and actually and voluntarily 
accepted a compensation for such use from the 
person in possession, as just payment for such 
use, those acts of the patentee were held to be 
evidence from which a license may be inferred, 
unless controlled by other facts and circum- 
stances. 

[Cited in Herman v. Herman, 20 Fed. 94, 
American Paper-Bag Co. v. Van Noitwick, 
3 O. C. A. 274, 52 Fed. 757.] 

[See Cressler v. Custer, Case No. 3,388.] 

3. And where, as in this case, the only reserva- 
tion made when the payment was received, was 
the right on the part of the patentee to claim 
an additional sum for such use of the machine, 
It cannot be 7ield that the acts of the respond- 
ent in using the machine under such circum- 
stances, prior to the time when such payment 

- was made, were unlawful. 

' 4. Where a party in accepting a certain rate 
of tariff on articles manufactured by his pat- 
ented machine, reserved the right to claim a 
certain additional tarifE on sneh articles, and 
■claimed that by reason of such reservation he 
was entitled to receive such additional tariff 
as compensation for the use of his machine, 
Jidd, the claim furnished no ground for an in- 
junction, presupposing, as it did, that the use 

■ -of the machine was not unlawful, but presented 
a case on which the complainant had an ade- 
quate remedy at law. 

[Cited in Dowel! v. Griswold, Case No. 4,041; 
Hartell v. Tilghman, 99 TJ. S. 554; White 
V. Iree, 3 Fed. 224; Teas v. Albright, 13 
Fed. 413.] 

5. Wherever a contract is made in relation to 

patent rights, which is not provided for and 

. regulated by an act of congress, the pai'tifes, in 

- case of dispute, stand upon the same ground as 
other litigants in respect to the jurisdiction .of 
the court. 

I [Cited in Dowell v. Griswold, Case No. 4,0^: 

Teas V. Albright. 13 Fed. 413; Albright v. 

Teas, lOG U. S. G20, 1 Sup. Ct 55G.] 
, . ISee Goodyear v. Union India Hubber Co., 
• Case No. 5,586; Bloomer v. Gilpin, Id. 

1,558; Merserole v. Union Paper Collar 

Co., Id. 9,488.] 

This was a bill in equity brought by 
{Thomas] Blanchard, who .was a citizen of 
■Massachusetts, against [Chandler] Sprague, 
"Who was a citizen of the same state. The 
bill charged, the respondent with the infringe- 
ment of ceitain patent rights owned by the 
complainant, and prayed for an account and 
for an injunction. The pleadings and testi- 
mony disclosed the following facts: January 
20th, 1820, letters-patent were issued to 

■ Blanchard for a machine for cutting irregu- 
lar forms, such as shoe-lasts and boot-trees. 
Various acts of congress were passed ex- 
tencling the patent, by the last of -which it 
Tivas renewed for fourteen years, from Jan- 
uary 20, 1848. Prior to the year 1851 the 
respondent, with the permission of the com- 
plainant, constructed one of his machine^, 
and used it in the manufacture of shoe-lasts 
and boot-trees und^r a written license ji^op ope 
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year, 'renewable yearly, at a tariff of one and 
one half cents for each article manufactured, 
payable quarterly. Renewals had been omit- 
ted some years, but the tai'iff had been reg- 
ularly paid and received without objection. 
The license contained a provision that the 
complainant might raise the tariff from one 
and one half cents to two cents, upon giving 
six months' notice. July 15th, 1857, the com- 
plainant notified the respondent of his inten- 
tion to restrain him from using the machine, 
imless he should, on or before January 20th, 
1858, obtain a new license from the complain- 
ant, in which the rate of tarifE should be 
two cents instead of one and one half. 
Nevertheless the respondent continued to use 
the machine up to the time of the filing of the 
bill and afterwards, and the complainant vol- 
untarily received from him the tarifE of one 
and one half cents at the end of each quarter 
up to April 1st, fifteen days after the bill ivas 
filed. The tariff for the last quarter was I'e- 
eeived after a teiider.of it had been once xe- 
fused, with the proviso expressed in the re- 
ceipt given for the same, that it was re- 
ceived without thereby waiving the right, if 
any he had, to recover one half cent more for 
each last turned. Much testimony was intro- 
duced tending to show that the complainant 
had waived his right to incx*ease the tariff; 
but from the view of the ease taken by the 
coui't, it is not necessary to reproduce it bere. 
The depositions of the complainant and of 
the respondent were both taken to be used 
as evidence in the case. Counsel for respond- 
ent objected to the deposition of the com- 
plainant, on the ground that he was inter- 
ested in the event of the suit After argu- 
ment, the parties agreed that, if this objec- 
tion were sustained by the court, the depo- 
sition of the respondent should also be con- 
sidered as having been objected to. 

; Xi'emuel Shaw, Jr., and Sidney Bartlett, for 
complainant. 

J: p. Healey and B. R. Curtis, for respond- 
ent. 

CMFFORi), Circuit Justice. By the gen- 
eral rules of law, the parties to a suit, being 
interested in the eyent, are not competent to 
testify in their own favor, and there is no 
law of congress rdLieving them from that dis- 
;ability. In trials at common law, the laws 
•of _the states, except where the constitution, 
-treaties, or statutes of the United States oth- 
erwise- require or provide, furnish the rules 
of, decision in the federal courts in cases 
wher'a %hey apply. It is expressly so pro- 
videdf.iu^the thirty-fomrth section of the judi- 
ciary act [1 Stat 92], and it bas been so held 
by the supreme court on so many, different 
occasions, that the point cannot now be re- 
garded as open to dispute. McNiel v, Hol- 
brook, 12 Pet [37 U. S.] 89; Wayman v. 
Southard, 10 Wheat [23 U. S;] 1; McKeen 
T, Delancy, 5 Crameh [9 U. S.] 31; Polk's Les- 
:^9P ,v,,.Ti^endfil,-':9, Cranch. ,[13. ,U. VS.].- 98; 
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Thatcher v. PoweU, 6 Wheat. [19 U. S.] 127; 
McGluny t. SiUiman, 3 Pet. [28 U. S.] 277. 
Beyond question, therefore, state laws fur- 
nish the rules of evidence in the federal tri- 
bunals in civil cases at common law, sub- 
ject to the exception specified in the judiciax-y 
act Parties are made competent witnesses 
in civil suits by the laws of Massachusetts, 
and consequently they are so, subject to the 
exceptions before mentioned, hi the federal 
coui'ts holden in that district in trials at com- 
mon law. But the chancery jurisdiction, 
practice and rules of evidence in the circuit 
courts of the United States are the same in 
all the states, and no state statute upon the 
subject has been adopted by any law of con- 
gress, unless that consti-uetion be given to 
the provision of the judiciary act already 
recited. Suits in equity are plainly distin- 
guished from trials at common law in the 
constitution, and they are so distinguished in 
a veiy pointed manner in repeated instances 
in the judiciary act. They are so, in the first- 
place, in the eleventh section of the act which 
describes and defines the jurisdiction of the 
circuit courts. By the language of the sec- 
tion, jurisdiction is conferred upon the cir- 
cuit courts in suits in equity as something in 
addition to suits of a civil nature at common 
law. So also, in the twenty-second section, 
it is provided that judgments and decrees in 
civil actions and suits in equity may in cer- 
tain cases be re-examined and reversed or 
affirmed in the supreme court. Actions at 
common law are also pointedly distinguished 
from causes in equity and of admiralty and 
maritime jm'isdiction by the thirtieth section 
of the same act, and from its whole tenor I 
am satisfied that the thirty-fourth section of 
the act does not control the question imder 
consideration. It was held by the supreme 
court in XJ. S. v. Reid, 12 How. [53 U. S.] 363, 
that the language of this section cannot, up- 
on any fair construction, be extended beyond 
civil cases at common law as contradistin- 
guished from suits in equity, and in that opin- 
ion I entirely concur. Judge Story held in 
Boyle V. Zacharie, 6 Pet. [31 TJ. S-] 658, that 
the chancery jurisdiction given by the consti- 
tution and laws of the United States is the 
same in all the states of the Union, and that 
the rules of decision are the same in all. 
That principle was not a new one when it 
was thus annoimced, for it had previously 
been held by the same com-t in U, S. v. How- 
land, 4 Wheat [17 U, S.] 115, that as the 
courts of the Union have a chancery jmrisdic- 
tion in every state, and the judiciary act con- 
fers the same chancery powers on all and 
gives the same rule of decision, its jurisdic- 
tion in- Massachusetts must be the same as 
in the other states; and that principle was 
subsequently reaffirmed in Neves v, Scott, 13 
How, [54 U. S.] 272, and appears to be the 
settled law of the supreme court. For these 
reasons I am of the opinion that the parties 
to a suit in equity under the existing legisla- 
tion of congress, are not competent wit- 



nesses, and the depositions both of the com- 
plainant and respondent are accordingly sup- 
pressed. 

Having disposed of this preliminary ques- 
tion, I wiU now proceed to consider the case 
upon its merits. Under the admissions of 
the respondent as contained in the answer, 
a prima facie case is made out for the com- 
plainant so that the decision of the contro- 
versy must turn upon the matters set up in 
defence. As alleged in the answer, and not 
controverted by the complainant, the case 
shows that, for several years prior to the 1st 
of December, 1851, the respondent had been 
using, by the permission of the complainant 
one of the patented machines, at North 
Bridgewater, in the state of Massachusetts. 
That machine was consti*ucted under his 
own superintendence, and at his own ex- 
pense, and he had used it under an agi'ee- 
ment, or under-standing, with the complaha- 
ant, that he should pay tlierefor a tariff of 
one and one half cents for each and every 
shoe-last or boot-tree tm-ned by him with the 
same. Under that arrangement, the tariff 
of one and one half cents for each last and 
boot-tree manufactured was to be paid quar- 
ter-yearly, at the end of each quarter; and 
it is not controverted that those payments 
were regularly and constantly made, pursu- 
ant to the terms and conditions of the 
agreement Similar arrangements had also 
been made by the complainant with six other 
persons, each of whom had constructed a 
machine, and had respectively been using it 
for several years prior to the period before 
mentioned, paying thei-ef or the same tariff to 
the complainant Those agreements were 
made in the first instance to continue for one 
year, with the stipulation for a renewal of 
the same by the complainant from year to 
year for the period of seven years, provided 
the licensee had not, in the mean time, com- 
mitted any breach of the terms and condi- 
tions, but with the right on the part of the 
complainant, upon giving six months' notice 
of his intention, to increase the tariff to a 
rate not exceeding two cents for each last 
and boot-tree, if, in his opinion, the interest of 
the patent should require it Some of those 
licenses were granted as early as the fall of 
1847, and others bear date as late as the 20th 
of January, 1848. They are all substantially 
alike, and in most instances the stipulation 
for renewal was enlarged either by an in- 
dorsement on the agreement or by a sepa- 
rate instrument and extended to the term 
of fourteen years from the time the agree- 
ment commenced to operate. On the 5th of" 
June, 1851, the complainant, under a certain 
contract in writing, sold to James M. Quimby 
the exclusive right and privilege of making, 
using, and vending his machines for certain 
purposes therein specified, in aE the states- 
and territories of the United States, except- 
ing the right to make lasts and boot-trees in 
the New England states. Shoe-lasts an3 
boot-trees manufactured by machines, pateio 
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ed in tMs country, were at that time, it 
seems, imported here from the British 
provinces, so that it became desirable, in the 
vew of the complainant and others interested 
in his patent, to procm-e, if possible, the 
passage of a law by congress prohibiting 
such importation. Accordingly, he sohcited 
contributions from his licensees in this state 
to defray the expenses in making the appli- 
cation to congress for the passage of such a 
law. Upon that ground, and with that view, 
he applied to the respondent, and the other 
licensees similarly situated, for such, conti-i- 
butions, and in consideration thereof agreed 
with him and them, if they would pay over 
to James M. Quimby the sum of eiglit hun- 
dred dollars, towards defi-aying the expenses 
of such an application; that whenever such 
a law was passed and approved, he would 
not, dm-ing the continuance of- his patent, 
increase the number of licenses to manufac- 
ture lasts within the territory of New Eng- 
land, east of the Connecticut river. That 
agreement, however, was made upon the 
fm-ther condition that those then having such 
licenses should supply all the lasts wanted in 
the territory therein described. Pursuant to 
that agreement, the respondent subscribed 
one himdred dollars, and the remaining six 
persons or firms, subsa'ibed seven hundred 
dollars; but no such law was ever passed 
by congress, and of course the promisors did 
not become liable, under their subscriptions, 
to pay the respective sums by them sub- 
scribed. Afterwards, towards the dose of 
the following year, the terms of this agree- 
ment were modified, or rather a new one was 
made in its stead, which was not reduced to 
writing. Dm"ing the interval that elapsed, 
the licensees, before named, continued to use 
their respective machines in the manufacture 
of lasts and boot-trees in the territory em- 
braced in their district, paying therefor, as 
they had done before, a tariff of three cents 
a pair, or one and one half cents for each and 
every piece of last or boot-tree by them 
manufactured. Efforts were made, in the 
mean time, to procure the passage of a law 
by congress, such as is described in the 
original agreement, but without success. 
Towards the close of the year 1852, a sec- 
ond application for money to prosecute the 
imdertaking was made by one of the agents 
who had that subject in charge. He ^.pplied, 
in the first place, to the complainant, and was 
by him referred to the licensees for the manu- 
facture of lasts and boot-trees, affirming 
that it was for their interests to contribute, 
for the reason that he was going to allow 
them to run their respective machines during 
the continuance of the patent, without char- 
ging them more than three cents a pair for 
the ariicles by them manufactm*ed. They 
declined to contribute until the proposed law 
should be enacted, without satisfactory as- 
surance, from the complainant, that they 
should receive something of value for their 
money. At the request of the agent, several 



of the ■ licensees accompanied him to the 
dweUtng-house of the complaiaant, and there 
had an interview with the latter in the 
presence of that agent. That interview re- 
sulted in a new agreement, or a modification 
of the one previously made, in writing, and 
is to the effect, as proved by tlie witnesses, 
that the licensees should pay the eight hun- 
di'ed dollars towards defraying the expenses 
of procming the passage of the proposed law; 
and that the complainant, in consideration 
thereof, should not charge them but three 
cents a pair for the lasts and boot-trees by 
them manufactured, whether the bill passed 
or. not. Such of the licensees as were not 
present on the occasion were duly notified 
of the arrangement by their associates, and 
they approved and ratified it^ and the whole 
amount of the subsci'iption was subsequently 
paid, pmrsuant to the agreement All of 
these facts are substantially and satisfacto- 
rily proved by two or three witnesses, and 
they accord in substance and effect witii the 
allegations of the answer. Half or more of 
the amount specified was paid about the time 
the last agreement was made, and the re- 
mainder of the eight bundred dollars was 
paid as it was wanted for the piu'pose for 
which it had originally been subscribed. 
Attempts were made to discredit the state- 
ments of the witnesses called to substantiate 
these facts, but so clearly without success 
that any fm-ther analysis of the testimony is 
deemed unnecessary. After that interview, 
the licensees went on using their respective 
machmes without interruption or complaint, 
paying therefor the tariff of one and one 
half cents for each and every last and boot- 
tree by them turned, as they had done from 
the commencement, and continued so to do 
until the 15th of July, 1857. On that day, 
the complainant notified the respondent of 
his intention to restraiQ him from using the 
machine, unless he should .obtain a new 
license from the complainant, on or -before 
the 20th of January, 1858, in which the rate of 
the tariff to be paid should be two cents, 
instead of one and one half cents, for each 
and every last and boot-tree by him manu- 
factured. Similar notices were also given by 
the complainant about the same time to the 
other licensees. But they have all continued 
to use their respective machines up to the 
present time, and the complainant has vol- 
untarily received" from each of them the 
+ariff of one and one half cents for each an^ 
every last and boot-tree by them manufac- 
tured, at the end of each -quarter, up to the 
1st of April, 1858, and in some instances to a 
later period. Evidence was also introduced by 
the respondent, showing that the complainant 
has, in repeated instances, aclcuowledged 
since those notices were given that these 
licensees had the right to rxm their respec- 
tive machines, by paying that rate of tariff 
within tbe territory of their district, claiming 
only, that if they did not do so, and did not 
supply the market, he had a right to license 
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others to manufacture the same articles. [ 
Tender of the amount of the tariff, due for 
the quarter ending the 1st of Api-il, 185S, 
was duly made by the respondent to the com- 
plainant on the day it became payable. At 
that time, it was refused by the complain- 
ant; but on the 19th of the same month, he 
wrote to the respondent, informing him that 
his tender would be received and receipted 
for, at one and one half cents for each last, 
not however waiving the right, if any he 
otherwise had, to an additional half-cent for 
all lasts tm-ned after the 20th of January, 
1858, if the com*t should sustain the validity 
of that claim. Payment was accordingly 
made of the amount previously tendered on 
the 2J:th of Apiil, 1858, as alleged m the an- 
swer, and the complainant gave a- receipt to 
the respondent for the same, acknowledging 
in the receipt that the sum so paid, amount- 
ing in the whole to one hundred and sixteen 
doUai's and thirty-five cents, was one and one 
half cents for every last tm-ned by the re- 
spondent with the machine in question for 
the quarter ending the 1st of April, ISoS, but 
repeating substantially the reservation made 
in his letter, signifying his willingness to 
accept the tender. Another fact of consider- 
able importance hi this investigation ought 
not to be overlooked in this statement. All 
of these licensees got up tlieir o^vn machines, 
and severally consti'ucted them at their own 
expense, by the permission of tlie respondent. 
To that extent the agreement is executed, 
and the answer, testimony, and exhibits 
clearly show that it was fully executed for 
every purpose when the biU was filed, at 
least up to the 20th of Januai-y, 185S, which 
is nearly five years after the last agreement 
was made, imder which tlie eight hundi-ed 
dollars were finally paid. For every hour 
the machine was used by the respondent, 
within the period laid in tlie bill of complaint, 
and for fifteen, days since the bill was filed, 
the complainant has received from the re- 
spondent tlie tariff of one and one half cents 
for each article manufactm-ed by him with 
tlie machine, and aE he now claims is that 
lie is entitled to an additional half-cent for 
such of tliose articles as were turned by him 
subsequently to the 20th of January, 1858. 
Notwithstanding the allegations of the bill of 
<;omplaint are so framed that they charge 
the respondent, as an infringer of the com- 
■plainant's patent, it is apparent, from the 
whole case, that the real controvei-sy be- 
tween the parties ai-ises solely out of the 
claim to recover the additional half-cent for 
«ach article manufactm-ed, in the nature of 
rent, which the complainant insists is due to 
him for the use of the machine since the 
20th of January, 1858. On tliis state of facts, 
I am of tlie opinion that the relief prayed for 
in the bill of complaint ought not to be 
granted in this suit, for the several reasons 
which will now be stated and briefly ex- 
plained. 
In the first place, the facts and circum- 



stances clearly show that, for the whole pe- 
riod laid in the bill of complaint, the ma- 
chine in question was used by the respond- 
ent under the license or permission of the 
complainant, which of itself is a complete 
answer to the prayer for relief. Suppose it 
be admitted, as is assumed by the complain- 
ant, that he had the right to revoke the li- 
cense whenever the interests of the patent 
required it, and tliat his determination to do 
so was properly and seasonably made known 
at the time he gave the notice, it still ap- 
pears, from his own acts, conduct, and dec- 
larations, that he acquiesced in the subse- 
quent use of the machine by the respondent 
to the present time. Four witnesses testify 
in effect that the complainant admitted, aft- 
er the notices were given, that these licen- 
sees had the right to rmi. their respective 
machines dm-ing the continuance of his pat- 
ent by paying the tariff of one and one half 
cents for the articles by them manufactm-ed, 
declaring at the same time, however, that if 
they did not supply the mai-ket or turn all 
that were wanted, he should sell more rights. 
He also stated to those witnesses that he 
did not intend to make these licensees pay 
the additional rate, admitting, as before, that 
they had the 'right to run their respective 
machines,' but said that they must make all 
the lasts that were wanted, or he should li- 
cense others. As before remarked, he has 
received from this class of licensees the tar- 
iff of one and one half cents for every ar- 
ticle turned to the time of filing the bill, and 
for fifteen days afterward, and all the res- 
ervation he made in his letter to the re- 
spondent, dated the 19th of April, 1S5S, was 
the right to claim an additional half-cent on 
such articles as were tm-ned subsequently to 
the 2Sth of January in the same year. 
When a patentee knowingly, and for a con- 
siderable length of time, acquiesces in the 
u^e cf his patented machine by another, who 
had previously constructed and used the 
same by his permission, and actually and 
voluntarily accepts a compensation for such 
use, from the person in posssession of the 
machine as part payment for such use those 
acts of the patentee arc evidence from which 
a license may be inferred, unless controlled 
by other facts and circumstances; and 
where, as in this case, the only i*eservation 
made, when the payment was received, was 
the right, on the part of the patentee, to 
claim an additional sum for such use of the 
machine, it cannot be held that the acts of 
the respondent, in using the machine under 
such circumstances prior to the time when 
such payment was made, were unlawful, and 
consequently an injimction under those cii*- 
cumstances will not be granted. Applying 
this principle to the case under considera- 
tion, it is obvious that the rehef prayed for 
in the bill of complaint cannot be decreed on 
the facts disclosed in the testimony of the 
witnesses and the exhibits in tliis case, for 
the reason that the allegation in the bill, 
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that the acts of the respondent were unlaw- 
ful, is not sustained. 

Another reason may be given why relief 
cannot he granted in this case, •which is 
equally decisive of the question, so far as 
respects the real matter in controversy he- 
tween these parties. It is a suit, in point of 
fact, to recover an additional half-cent for 
the articles manufaetm-ed by the respond- 
ent witliin the reservation contained in the 
letter and receipt of the complainant before 
mentioned. No dispute arises in the caseom- 
der any act of congress, nor does the deci- 
sion depend in any respect upon the con- 
sb'uction of any law of congress in relation 
to patents. On the contraiy, it arises en- 
th'ely out of the agi'eement, express or im- 
plied, for a license, and the rights of the 
parties depend altogether upon the ordinary 
rules of law, and the general principles 
which regulate and control the decision of 
the com't in equity suits. What the com- 
plainant really claims is that he terminated 
or revoked the license under the agreemerit 
which previously existed between the par- 
ties by giving the notice, and that the re- 
spondent subsequently continued to use the 
machine withoiit any stipulation as to the 
rate of tariff. In accordance with this the- 
ory, lie assumes that, in accepting the one 
and one half cents from that date to the fil- 
ing of tlie bill, he reserved the right to claim 
and recover an additional half-cent for all 
such articles as were manufactured by the 
respondent within that period, and that by 
virtue of That reservation he is entitled to 
recover that amomit in addition to what he 
has received as a reasonable compensation 
for the use of the machine. Looking at the 
claim from that point of view, and it is the 
one in which it is presented by the evidence, 
it furnishes no ground whatever for an in- 
junction, for the reason that it presupposes 
that the use of the machine was not unlaw- 
ful, and presents a case, on the facts dis- 
closed, for which the complainant has a 
plain and adequate remedy at law. But sup- 
pose it were otherwise, and that his remedy 
in equity would be more effectual, and that 
it was a fit case for equity cognizance, it 
would not benefit the complainant in this 
suit, for the reason that it does not depend 
in any degi*ee whatever upon any act of con- 
gress respecting patent rights. "Whenever a 
contract is made in relation to patent rights 
which is not provided for and regulated by 
an act of congress, the parties, if any dis- 
pute arises, stand upon the same ground as 
otlier litigants in respect to the jurisdiction 
of the coui-t Wilson v. Sandford, 10 How. 
[51 U. S.] 100. Both these parties are citi- 
zens of the same State; and if tlie plead- 
ings coiTesponded with the real nature of 
the controversy, it is clear beyond dispute 
that this com-t could have no jurisdiction of 
the case. Goodyeai* v. Day [Case No. 5,- 
5GS]. Jurisdiction is not controlled, howev- 
er, solely by the pleadings. But the case 



itself must be one within the cognizance of 
the court wliere the suit is bronght Where 
it appears at the trial that there is no ques- 
tion involved in the case which it is compe- 
tent for the court to decide imder the plead- 
ings, the cause must be dismissed, notwith- 
standing the allegations of the bill may be 
sufficient to authorize the com't to take cog- 
nizance of the suit. In this case it appears 
by the bill of complaint that botli complain- 
ant and respondent were citizens of the state 
of Massachusetts at the time the bill was 
filed; and as there is no question involved 
in the controversy giving the court jmusdic- 
tion on account of the subject-matter of the 
suit, I am of the opinion that the rehef 
prayed for in the bill of complaint cannot 
be granted. On both grounds, therefore, the 
bill must be dismissed. 

[NOTE. For prior cases between the same 
parties involving this patent, see Blanchard v. 
Sprague, Cases Nos. 1,517 and 1,518; and, for 
other cases involving this patent, see note at 
end of Blanchard v. Reeves, Case No. 1,515.] 



Case No. 1,517. 

BLANCBL&.IID v. SPEAG-UE. 

[3 Sumn. 279; * 1 Law Rep. 223; 1 Fish. Pat. 
Rep. 14.] 

Circuit Court, D. Massachusetts. May Term, 
183& 

Statotes— CoNSTBUCTiox— ConiiECTioN OF Error 
— MisxoMEK— Date— Material Description. 

1. In construing an act of congrras, if there 
be a mistake apparent upon the face of the act, 
which may -he corrected by other language in 
the act itself, the mistake is not fatal. 

2. No mere misnomer in the name of a per- 
son, or a corporation, named in the act is fatal, 
if the person or corporation really intended can 
be collected from the terms of the act; but 
where the descriptive words constitute the very 
essence of the act, unless the description is so 

. clear and accurate as to refer to the particular 
subject intended, and to be incapable of being 
applied to any olJierj, the mistake is fatal. 

3. There is no case, where a court, ia the 
construction of a statute, has substituted other 
words and other dates in order to maintain an 
act, making erroneous references to things ali- 
unde. 

4. By act of congress of 30th June, 1834 [6 
Stat. 589, c. 213], it was enacted, "That there 
be granted, &e., unto Thomas Blanchard, &c., for 
the term of fourteen years firom the tivelf th day 
of January, 1837, the exclusive privilege of 
making, constructing, using, and vending to 
others to he used, Ins invention of a 'machine 
for turning or cutting irregular forms,' a de- 
scription of which is given in schedule or speci- 
fication annexed to letters patent^ granted to 
the said T. B. for the said invention, on the 
twelfth of January, 1820." Now there were no 
such letters patent of the twelfth of January, 
1820, as are referred to in this act; but letters 
patent of the twentieth January, 1820; and the 
words of description therein were, "an engine 
for turning or cutting irregular forms," instead 
of "a machine for turning or cutting irregular 
forms." EeUt that the court could not correct 

^ [Reported by Hon. Charles Sumner.] 
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this variance, so as to give validity to the let- 
ters patent, under the act of 1834.^ 

At law. Case [by Thomas Blanchard 
against Chandler Sprague] for the infringe- 
ment of the patent right of the plaintiff, 
seeui-ed to him by act of eongi-ess of the 
30th of June, 1S34 [6 Stat 5S9, c. 213]. Plea, 
the general issue. The case was referred, 
by the consent of parties, to Simon Green- 
leaf, Esq., as a master, to report on the 
material facts; and, upon the bringing in of 
his report, certain points were, by direction, 
of the court, ordered to be ai'gued as prelim- 
inaries to a hearing upon the general merits. 
Tlie points were, accordingly, argued by 
Rand for the plaintiff, and by Parsons and 
Phillips for the defendant 

STOR.Y, Circuit Justice. On the 30th of 
June, 1S3J: [6 Stat 5S9, e. 213], congress 
passed an act, entitled "An act to renew the 
patent of Thomas Blanchard," by which it 
was enacted, "That there be and is hereby 
granted unto Thomas Blanchard, a citizen 
of the United States, his heirs, assignees, and 
legal representatives, for the term of fom*- 
teen years from the twelfth day of January, 
in the year eighteen hundred and thirty- 
seven, the full and exchisive right and privi- 
lege of making, constructing, using, and vend- 
ing to others to be used, his invention of 
'a machine for turning or cutting irregular 
forms,' a description of which is given in a 
schedule or specification annexed to letters 
patent, granted to tlie said Thomas Blan- 
chard, for the said iuYention, on the twelfth 
of January, in the year eighteen hundred 
and twenty." Then follows a proviso and 
some other enactments, not necessary to be 
mentioned. In pursuance of this act, the 
letters ijatent, on which the present suit is 
founded, were gi-anted to the plaintiff. 

In point of fact, no letters patent were ever 
granted to the plaintiff, (Thomas Blanchard,) 
dated the twelfth day of January, A. D. 
1S20; but certain letters patent were grant- 
ed to him, which will be immediately men- 
tioned, on the twentieth day of January in 
the same year. By these last letters patent, 
after reciting "that Blanchard had invented 
a certain new and useful improvement, be- 
ing an engine for tm-ning or cutting irregular 
forms, out of wood, iron, brass, or other 
material or substance, which can be cut by 
ordinary tools, called Blanchard's self-direct- 
ing machine," they proceeded to gi*ant to 
him, for the term of fourteen years from 
the sixth day of January, A. D. 1S19, the 
full and exclusive right, &;c. of such inven- 
tion, a desci-iption whereof was given in the 
schedule annexed to the letters patent. 
These letters patent were granted upon the 
surrender of certain other letters patent, 
which had been granted to Blanchard on the 

^ [An act was passed February 6, 1839 (6 
Stat. 748), to amend and caiTy into effect the 
act of June 30, 1834.] 



sixth day of September, A. D. 1819, for a 
new and useful improvement, "being a ma- 
chine for tm'ning gunstocks, tackle and ship- 
ping-blodis, and may be applied to turning 
or forming wood, metal or other material 
into any regular or ii-regular form, provided 
it be such that the whole surface, as it 
revolves, may come in contact with the fric- 
tion wheel;" and the last letters patent 
giunted the exclusive right for the term of 
fourteen years from the sixth day of Sep- 
tember, 1819. 

It is apparent from this statement, in the 
first place, that there are no such letters 
patent of the date of the 12th day of Janu- 
ary, A. D. 1820, as are referred to in the 
act of 1S34; and, in the next place, that the 
other descriptive words of the act are not 
exactly those of the letters patent of the 
twentieth day of .January, A. D. 1820. In 
the act of 1834, the words are, "a machine 
for tm-ning or cutting iiTegular forms;" in 
the letters patent of the twentieth day of 
January, 1820, the words ai-e, "an engine for 
tm-ning or cutting irregular forms;" and the 
remaining descriptive words, "out of wood, 
iron, brass, or other material or substance, 
which can be cut by ordinary tools, called 
Blanchard's self-directing machine," are left 
out. The question is, whether these vari- 
ances are fatal, or are mere formal errors, 
which the court may, upon construing the 
act, correct and rectify, so as to give validity 
to the present letters patent under the act 

Now, I agree, that, in constraing an act of 
congress, if there be a plain mistake appar- 
ent upon the face of the act, which may be 
corrected by other language in the act it- 
self, the mistake is not fatal. I agi-ee, also, 
that a mere misnomer in the name of a pei'- 
son or corporation named in the act, if the 
person really intended can be collected from 
the terms of the act, is also not a fatal mis- 
take. The latter was the case of Chancellor 
of Oxford, 10 Coke, 54, 57, cited also in Cora. 
Dig. "Parliament," R. 10, in which it was 
held, tliat where, by a statute, in case of 
Popish recusancy, the right of presentation 
was given to the chancellor and scholars of 
the University of Oxford, the description was 
sufficient to express the meaning of the mak- 
ers of the act, that the corporation of the 
University of Oxford (whose technical name 
is the Chancellor, Master, and Scholai-s of the 
University of Oxford), which has a chan- 
cellor and scholars, shall take it, and no 
other corporation shall take it On that oc- 
casion the court is reported by Lord Coke to 
have declared, that, in "an act of parliament, 
misnomer of a coi-poration, when the express 
intention appears, shall not avoid the act, no 
more than in a will; for parliamentum testa- 
mentum et arbitramentum are to be taken 
according to the mind and intentions of 
those, who are parties to them. And, there- 
fore, when the description of a corporation 
in an act of parliament, or in a will, is such. 
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that the true corporatiorL intended is appar- 
ent, and it is impossible to be intended of 
any other corporation, although the right 
name of the corporation, (which is requisite 
to be expressed in grants and deeds,) is not 
precisely followed, yet the act of parliament 
win and shall take effect." But in the case 
put, the real person or corporation intended 
to take is supposed to be perfectly clear npon 
the face of the act, and not to be made out 
by intendment from circumstances aliunde. 

The diflaculty in the present case lies some- 
what deeper. The descriptire words consti- 
tute the very essence of the patent, which is 
to be renewed for fom-teen years. Unless, 
then, the description is so clear and accurate 
as to refer to a particular patent, and to be 
incapable of being applied to any other, the 
mistake is fatal. If there were here a mis- 
take merely in the date, that might be cured 
by the other accompanying descriptive words 
of the subject matter of the patent. On the 
other hand, if the date were correct, that 
might cm*e any inaccuracy in the other de- 
scriptive words. Here neither the one nor 
the other is accui-ately given. The patent 
referred to in the act, is a patent of the date 
of the twelfth day of January, 1820. None 
such exists. The otiier descriptive words 
are not accurate. They purpoi't, in the act, 
to be between inverted commas and a ver- 
batim transcript. "A machine for turning 
or cutting irregular forms." The correspond- 
ent words of the patent of the 20th of Janu- 
ary, 1820, are "An engine for turning or cut- 
ting irregular forms." Assuming that the 
words "engine" and "machine" are in aU 
cases words of an equivalent meaning 
(which may well be doubted), it is certain 
that they are not the same words, and can- 
not be treated as such, when they constitute 
a matter of description substantial to the 
case. If forgery were alleged in an indict- 
ment of an instrument, pm"porting to contain 
a description of a conti-act respecting a ma- 
chine, it would be a fatal variance to allege 
that it purported to be of an engine. But 
this is by no means the chief difficulty. The 
descriptive words, in the act of 1834, fall far 
short of those in the patent of 1820. In the 
first, they are absolute and unlimited; in the 
last, they are qualified and restrained, by the 
very important descriptive words, "out of 
wood, &c., &c., which can be cut by ordinary 
tools, called Blanchard's self-directing ma- 
chine." The purport is, therefore, not neces- 
sarily the same; and in truth the machines 
described may not be identical in all respects, 
though they may be so for many pm'poses. 
So that, to say the least of the matter, there 
is not such perfect certainty, as to the iden- 
tity of the patent referred to in the act of 
1834, looking merely to its terms, as to pre- 
clude all doubt And, indeed, many of the 
descriptive words used in the patent of the 
sixth day of September, 1819, manifestly ap- 
ply to a machine of the same nature, that is. 



to a machine for turning or cutting irregular 
forms. It seems conceded, that the patent 
of 1819 was in substance designed to cover 
the same invention as that included in the 
patent of the 20th of January, 1820, as the 
former was suri'endered for the very purpose 
of obtaining the latter. 

In the present case, then, the mistake in 
the act of 1834 is not cm-ed by any other 
words apparent in the act. The reference is 
to a patent, as the subject of the act, which, 
according to the terms used, does not exist 
And the only means of correcting the mistake 
is by an argument and inference, that the 
patent of the 20th of January, 1820, might 
have been intended, as approaching nearest 
to the terms; and that, otherwise, the act 
would be a -mere nullity. I have not been 
able to find a single case, where it has been 
held, that the court may substitute other 
words and other dates,^ in order to maintain 
an act making^rroneous references to things 
aliunde. In the case of Keene v. U. S., 5 
Cranch [9 U. S.] 304, the supreme com-t 
of the United States declined to enforce the 
provisions of the 35th section of the act of 
18th of February, 1793, c. 8 [1 Stat 317], 
upon the ground, that that section referred 
to an act of congress by its title, giving it, 
and that no act could be found with a cor- 
respondent title, although there were two 
acts of congi-ess, whose titles nearly resem- 
bled it, and one of them* was identical with 
it with a slight transposition of the words. 

In construing the act of 1834, it is not un- 
important also to remark, that the act se- 
cures Blanchard's patent for the term of 
fourteen years, from the twelfth day of Janu- 
ary, 1834, the very day referred to as the 
date of the original patent; so that it is ap- 
parent that the supposed date of the latter 
was a governing point in congress, as to the 
extent of time of the renewal. Now, it is 
not pretended, that the court can treat this 
.date also as a mistake, and carry forward 
the renewal for fourteen years, from the 
twentieth day of January, 1834. And yet, 
how can the court say, that- if the real date 
had been known by congress to be the twen- 
tieth day of Januaiy, 1820, the renewed pat- 
ent would not have been for fourteen years, 
from the twentieth day of January, 1834? 
I confess myself a good deal distressed by 
this consideration; for, under the circum- 
stances, the correction of the mistake, as to 
the date of the patent, will require the court 
either to correct the date as to the renewed 
term, or to intend, that congress in the one 
date had no regard whatever to the other 
date, which would be, not only to presume a 
fact without evidence, but I may say to pre- 
sume it against the obvious pturport of the 
words of the act It seems clear, that con- 
gress did intend, that the renewed patent 
should take effect, immediately from and 
after the expiration of fourteen years, j&om 
the grant of the former patent; probably 
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under a supposition, that the patent was 
originally granted for fourteen years. 

On the whole, although I cannot doubt, as 
a priTate man, what patent was intended to 
be renewed by congress; yet I do fe.el great 
doubt, whether, judicially, 1 am at liberty to 
depart from the very words of the act of con- 
gress, to correct a mistake, not apparent on 
the face of the act, where tiie mistalie, when 
corrected, will still leave another doubt be- 
hind it, and tnat is, whether I do not by such 
a correction depai't from the intention of con- 
gress, manifested in the other parts of the 
act I say, that I feel great doubt; and 1 
cannot put the case more strongly, because I 
have not a resolute confidence in my own 
opinion on the point. But my doubt, such as 
it is, is decisive for the defendant, since the 
plaintiff must prevail by his own strength; 
and unless this doubt is removed, he cannot 
press for a judgment 

If the learned coimsel for the plaintiff 
should, after this determination, incline to 
take the case to the supreme com-t for a final 
decision, I am sm"e that my learned brother, 
the district judge, wiU imite with me in cer- 
tifying the same to the supreme court, as 
upon a division of opinion. 

[NOTE. For other cases involving this pat- 
ent see note at end of Blan chard v. 'Reeves, 
Case No. 1,515, and note at end of Blanchard's 
Gun-Stock Turning Factory v. Warner, Id. 
1,521. For other cases between the same par- 
ties, see Cases Nos. 1,51S and 1,516.] 
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BLANCHABD v. ^PRAGUE. 

[3 Sumn. 535; 1 Robb, Pat Gas. 734, 742; 2 
Story, 104.] ^ 

Circuit Court D. Massachusetts. May Term, 
1S39. 

Patexts — Monopolies — Validity — Coxstri'ctton 
— Patent Gu\nted ur Coxghess — Retkoactive 
Effect — Pitjou Public Use. 

1. Patents for inventions are not granted as 
monopolies or restrictions upon the riglits of the 
community, but -"to promote science and the 
useful arts," and are to be liberally construed. 

[Cited in Davoll v. Brown, Case No. 3,GG2; 
Wilson V. Rousseau, 4 How. (45 0. S.) 708; 
Hotrpr V. Emerson, G How. {47 U. S.) 48G; 
Smith V. Downing, Case No. 13.03G; Brooks 
V, Fiske, 15 How. (5lj U. S.) 224; AVinans 
V. Denmead. Id. 341; Hamilton v. lves> 
Case No. 5,9S2; Milligan & Higgins Glue 
Co. T. L'pton, Id. y,Gu<; Ihoiuas v. Shoe 
Machinery Manufg Co., Id. 13,011.] 

2. The power of congress to grant to invent- 
ors is jgeueral; and it is in their discretion to 
say, when, and for what length of time, and 
under what circumstances, the patent for an 
invention shall be granted. 

[Cited in O'Reilly v. ilorse, 15 How. (5GTJ- S.) 
IIS; Jordan v. Dobson, Case No. 7,519; 
Fire-Extinguisher Case, 21 Fed- 42.] 

^ [Reported by Hon. Charles Sumner and by 
Wilham ^V. Story, Esq., and here compiled and 
reprinted by taking statement from 3 Sumn. 
535, and syllabus from 2 Story, 1G4.J 



3. Congress has power to pass an act which 
operates retrospectively to give a patent for an 
invention already in public use; but no act will 
be construed to operate retrospectively, unless 
such a construction is unavoidable. 

[Cited in Union ;Mill & Min. Co. v. Ferris, 
Case No. 14,371; Twenty Per Cent Cases, 
20 Wall. (87 U. S.) 1S7.] 

4. In the present case, it was held, that the 
patent was for a machine, and not for a prin- 
ciple or function; and, therefore, was valid. 

[Cited in Singer v. Walmsley, Case No. 12,- 
900; Dederick v. Cassell, 9 Fed. 311.] 

At law. Case [by Thomas Blanchard 
against Chandler Sprague] for violation of a 
patent right An action between the same 
parties for an alleged violation of a patent 
under the act of congress of 1834, c. 213 [& 
Stat. 589], was dismissed at a former term. 
See 3 Sumn. 279 [Blanchai-d v. Sprague, Case 
No. 1,517]. Since then a new grant of letters 
patent was made by act of congi-ess of 1839,, 
e. 14 [G Stat 748], under which the present 
action was brought [Judgment for plaintiff.] 

The plaintiff's declaration set forth the 
grant of letters patent to him for his inven- 
tion, on the 6th of September, 1819; that 
these letters were cancelled, being deemed 
inoperative by reason of a defective specifi- 
cation, happening through inadvertency and 
mistake, without any fraudulent or deceptive 
intention; that new letters parent for tlie 
same invention were granted to him on the 
20th of January, 1820, for the term of four- 
teen years; that afterwards, by an act of 
congress passed the 30th of June, 1834, there 
was granted to the plaintiff the right of mak- 
ing, using, and vending his invention, for 
the term of fom'teen years from January 12, 
1834, which in the said act was described as 
"An invention of a machine for tm"ning or 
cutting irregular forms," a description of 
which is given in a schedule or specification,, 
annexed to the letters patent gi'anted to the 
plaintiff for the said invention, which said 
letters patent are in the said act by mistake 
stated to have been granted on the 12th of 
Januai*y, 1820, when in fact the letters patent 
last above mentioned were meant and intend- 
ed to be referred to; that by an act of con- 
gress, passed 6th of February, 1839 [G Stat 
T4S, c. 14], entitled "An act to amend and 
carry into effect an act entitled 'An act ta 
renew the patent of Thomas Blanchard," 
approved June 30th, 1834," it was enacted, 
that the i-ights secm-ed to the plaintiff by 
letters patent granted on the Gth of Sep- 
tember, 1819, and afterwards on a corrected 
specification on the 20th of January, 1820, be 
granted to the plaintiff for the fm-ther term 
of fomteen years from January 20th, 1834; 
and the declaration alleged an infringement 
by the defendant by using the machine with- 
in the term mentioned in the last act. These 
are the material parts of the declaration, 
which recited at length both the acts last re- 
ferred to, and set forth the above facts. The 
facts, so fai" as they related to the granting 
of the lettei3 patent, and the acts passed 
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with a view to the renewal of them, were not 
contested. The second letters patent were 
granted before the act of July 3, 1832 [4 Stat 
559 c. 162]. 

The plaintiff, in his specification, declared 
that, "as to the mechanical powers by which 
the movements are obtained, he claims none 
of tiiem as his invention. These movements 
may be effected by application of various 
powers indifferently. Neither does he claim 
as his invention the cutter whed or cutters, 
or 'friction wheel as such, nor the use of a 
model to guide the cutting instrument, as his 
invention. AU these are common property, 
and have been so for years, but he claims as 
his invention the method or mode of opera- 
tioa in the abstract explained in the second 
article, whereby the infinite variety of forms, 
described in general terms in this article, 
may be tm*ned or wrought" In another part 
of his specification he said: "In explaining 
and describing the different modes, in which 
he contemplates the application of the prin- 
ciple or character of his said machine, or in- 
vention, he does this in compliance with the 
requirements of the law, and not by way of 
extending his claim for discovery or inven- 
tion. His invention is described and ex- 
plained in- the second article of this specifi- 
cation, to which reference is hereby made for 
information of that, which constitutes the 
principle or character of his machine or iu- 
vention, and distinguishes it, as he verily be- 
lieves, from all other machines, discoveries or 
inventions, known or used before." In the 
second article, to which he refers, the plain- 
tiff explained the principle and character of 
his machine, and the mode of constructing 
it to effect the different objects to be accom- 
plished, and the mode of operation This 
was done at considerable length. 

The parties agreed to submit the matters of 
fact in dispute to a master instead of a 3m*y, 
who was to report the facts and his opinion 
thereupon- to the com*t, in order that his re- 
port might be accepted or rejected, as might 
be deemed right upon a revision of the evi- 
dence to be reported, and that the com-t 
might decide upon the whole case for the 
plaintiff or the defendant; and if the decision 
should be for the plaintiff, damages were to 
be assessed according to an agreement be- 
tween the parties. After the examination of 
a great number of witnesses, most of whom 
were practical engineers or machinists, oc- 
cupying the greater part of eighteen days, 
and hearing the counsel on both sides, upon 
the various questions raised, the master re- 
ported the facts, and the testimony and 
proofs, from which he drew his conclusions. 
And upon the first question, whether the 
plaintiff's specification was couched in terms 
so full, clear, and exact as to distinguish it 
from all other inventions, and to enable any 
machinist, reasonably and competently skilled 
in the business, to construct the machine, in 
all its forms, from the directions there given 
and other drawings annexed, the master re- 
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ported his opinion in the affirmative. Upon 
the second question, whether there was a 
mode, clearly described in the specification, 
of constructing a machine capable of produ- 
cing, from one model or pattern, different 
sizes, preserving the proportions as stated in- 
the specification, he reported that a mode- 
was described of effecting it sufficiently near 
for all practical purposes. Upon the third 
question, whether the machine patented and 
claimed, or any material part thereof, was 
known or used before the invention thereof 
by the plaintiff, and particularly, whether it 
was so known to one Woolworth, he reported' 
in the negative. Upon the fourth question^ 
whether the rights secured as alleged in the 
declaration had been infringed by the defend- 
ant, he reported in the affirmative, and as- 
sessed damages at $521.27. 

Upon the hearing before the court upon the- 
whole case, it was contended by the counsel 
for the defendant that the plaintiff's specifi- 
cation was defective, that he claimed the- 
functions of the machine, and not the ma- 
chine itself, and that the description of the 
machine, so far as.it related to the making 
of things of different sizes from the same.- 
model, as well as to the designation of what 
was intended to be claimed, was xmintel- 
ligible and wholly insufficient It was also 
contended, that the last act for renewing the 
letters patent was inoperative, inasmuch as> 
it gi-anted only the rights secm*ed by the pat- 
ents of September 6, 1819, and January 20th, 
1820, both of which were supposed to be void; 
and that the act was also retrospective, so- 
far as it regarded those who had used the- 
machine between the time of the expiration 
of the letters patent, and the renewal of them, 
by the last-mentioned act 

B. Hand and Mr. Fiske, for plaintiff. 
WiUard Phillips and Mr. Parsons, for de- 
fendant 

STORY, Ckcuit Justice. My opinion is,, 
that the master has di'awn the true conclu- 
sions from the facts, which are stated in his- 
report; and J have not the slightest hesita- 
tion in adopting them as the basis of my 
own opinion. The objections, which have- 
been taken at the argument to the present 
patent granted to the plaintiff hy the act of 
congress of 6th day of February, 1S39, c. 14 
[6 Stat 748], I shall now proceed to dispose- 
of, in as few words as may be practicable. In 
the first placQ, as to the point, whether the- 
plaintiff has sufficiently expressed in his 
specification the true nature, character and 
extent of the invention, which he claims. I 
am of opinion that he has. 

Formerly, in England, courts of law were- 
disposed to indulge In a very, close and strict 
construction of the specifications, accompa- 
nying patents, and expressing the nature and 
extent of the invention. This consti-uetion. 
seems to have been adopted upon the no- 
tion, that patent rights were in tUe nature- 
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of monopolies, and, therefore, were to be 
narrowly watched, and consti'ued with a 
rigid adherence to their terms, as being in 
derogation of the general rights of the com- 
mnnity. At present a far more liberal and 
expanded view of the subject is taken. Pat- 
ents for inventions are now treated as a just 
reward to ingenious men, and as highly ben- 
eficial to the public, not only by holding out 
suitable encouragements to genius and tal- 
ents -and enterprise; but as ultimately se- 
curing to the whole community great advan- 
tages from the free communication of se- 
crets, and processes, and machinery, which 
may be most important to all the great in- 
terests of society, to agricultm-e, to com- 
merce and to manufactures, as well as to the 
cause of science and art. 

In America this liberal view of the subject 
has alwaj's been taken; and, indeed, it is a 
natural, if not a necessary result, from the 
very language and intent of the power given 
to congress by the constitution [1 Stat. 14] 
on this subject. "Congress (says the consti- 
tution) shall have power to promote the prog- 
ress of science and useful arts, by seeming 
for limited times to authors and inventors 
the exclusive right of their respective writ- 
ings and discoveries." Patents, then, are 
clearly entitled to a liberal consti-uction, 
since they are not granted as restrictions up- 
on the rights of the community, but are 
granted "to promote science and useful arts." 
Looking at the present specification, and 
construing all its terms together, I am clear- 
ly of opinion, that it is not a patent claimed 
for a function, but it is claimed for the ma- 
chine specially described in the specification; 
that is, not for a mere function, but for a func- 
tion as embodied in a particular machine, 
whose mode of operation and general struc- 
ture are pointed out. In the close of his 
specification the patentee explicitly states, 
that his "invention is described and explain- 
ed in the second article of his specification, 
to which reference is made for information 
of that which constitutes the principle or 
character of his machine or invention, and 
distinguishes it, as he verily believes, from all 
other machmes, discoveries, or inventions, 
known or used before." Now, when we turn 
to the second article, we find there described, 
not a mere function, but a machine of a par- 
ticular sti*uctm-e, whose modes of operation 
are pointed out, to accomplish a particular 
pm-pose, function, or end. This seems to 
me sufficiently expressive to define and as- 
certain what his invention is. It is a par- 
ticular machine, constituted in the way 
pointed out, for the accomplishment of a 
particular end or object. The patent is for 
a machine, and not for a principle or func- 
tion detached from machinery. 

Then it is objected, that the description of 
the mode of consti-uctiug the machine is so 
defective, that it is not practicable for per- 
sons skilled in the art or science to which it 
belongs or relates, to construct the machine. 
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This objection is put an end to by the mas- 
ter's report, and the facts there stated by 
intelligent witnesses. 

Then, it is suggested, that the grant of the 
patent by the act of congi-ess of 1839, c. 14 
[6 Stat 74S], is not constitutional; for it 
operates retrospectively to give a patent for 
an invention, which, though made by the pat- 
entee, was in public use and enjoyed by the 
community at the time of the passage of the 
act. But this objection is fairly put at rest 
by the decision of the supreme court in the 
case of the patent of Oliver Evans. Evans 
V. Eaton, 3 Wheat. [16 U. S.] 454.= For my- 
self, I never have entertained any doubt of 
the constitutional authority of congress to 
make such a gi-ant. The power is general, 
to grant to inventors; and it rests in the 
sound discretion of congress to say, when 
and for what length of time and under what 
circumstances the patent for an invention 
shall be granted. There is no restriction, 
which limits the power of congress to enact, 
where the invention has not been known or 
used by the public. All that is recLuired is, 
that the patentee should be the inventor.= 

The only remaining objection is, that the 
act is unconstitutional, because it makes the 
use of a machine consti-ucted and used be- 
tween the time of the passage of the act of 
1834, c. 213 [6 Stat. 589], and the grant of 
the patent xmder the act of 1839, c. 14, un- 
la^vfid, although it has been formerly de- 
cided, that under act of 1834 the plaintiff 
had no valid patent; and so the defendant, 
if he consti-ucted and used the machine dm-- 
ing that period, did lawful acts, and cannot 
now be retrospectively made a wrong-doer. 
If this were the true result of the language 
of the act it might require a good deal of 
consideration. But I do not understand, that 
the act gives the patentee any damages for 
the consti-uction or use of the machine, ex- 
cept after the grant of the patent under the 
act of 1839, c. 14. If the language of the act 
were ambiguous, the court would give it 
this construction, so that it might not be 
deemed to a-eate torts retrospectively, or to 
make men liable for damages for acts, law- 
ful at the time when they were done. The 
act of congress passed in general terms ought 
to be so construed, if it may, as to be deem- 
ed a just exercise of constitutional authori- 
ty. And not only so; but it ought to be con- 
strued not to operate reti-ospeetively, or ex 
post facto, unless that construction is una- 
voidable; for even if a retrospective act is, 
or may be constitutional, I think I may say, 
that according to the theory of our jm-ispru- 
dence, that interpretation is never adopted 
without absolute necessity; and com-ts of 
justice always lean to a more benign con- 
struction. But, in the present case, there is 
no claim for any damages, but such as have 
accrued to the patentee from a use of his 

'See, also, Evans v. Eaton, 7 AVheat. [20 
U. S.] 356; Evans v. Hettich, 7 Wheat. [20 
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macMne since tlie grant of the patent under 
the act of 1839, c. 14. 

I am, therefore, of opinion that there ought 
to be judgment for the plaintiff for the dam- 
ages, agreed by the parties. Judgment ac- 
<;ordingly. 

[NOTE. For other cases involving this pat- 
ent, sp*» note at end of Blanchard v. Reeves, 
Case No. 1,515, and note at end of Blanchard's 
Gun-Stoek Turning Factory v. Warner, Id. 
1,521.] 

Case No. 1,519. 

BLANCHAHI) V. WHITNEY. 

[3 Blatchf. 307.] ^ 

Chcuit Court, D. Connecticut Sept. Term, 
1855. 

Patents— Ddration of Right— Extexsiox— Con- 
tinued Use Br PUKCHASEU FB05I PATENTEE. 

1. Under the extension of Blanchard's patent 
for "a machine for turning or cutting irregular 
forms," bv the act of February 15, 1847 (9 Stat. 
"Private Acts," 35), held, that where Blanchard, 
prior to the commencement of the extended 
term, had sold a machine made by himself un- 
der the patent, the vendee had a right to con- 
tinue to use the machine, during the extended 
term, 

2. Blanchard, having built the machine, had 
the right to use it forever, irrespective of his 
patent; and as, by his voluntary act, that right 
became vested in his vendee, the act of 1847 
could not take away that right, even if it pur- 
iwrted to do so, which it does not. 

[See Woodworth v. Curtis, Case No. 18,013; 
Bloomer v. McQuewan, 14 How. (5o U. S.) 
539; Bloomer v, StoUey, Case No. 1,559; 
Day V. Union Rubber Co., Id. 3,691; Chaf- 
fee V. Boston Belting Co., 22 How. (63 U. 
S.) 217; Bloomer v. Millinger, 1 Wall. (GS 
U. S.) 340; Wooster v. Seidenberg, Case 
No. 18,039; Union Paper-Bag Mach. Co. v. 
Nixon, Id. 14,391; Paper-Bag Cases, 105 U. 
S. 766.] 

3. There is a distinction between such a case, 
and one where the title to a machine is derived 
from a person who has only a right, under a 
patent, to manufacture for a specified limited 
time. 

In equity. This was a motion for a provi- 
sional injunction, to restrain [Eli Whitney 
from] the infringement of letters patent 
granted to Thomas Blanchard, September 
6th, 1819, for "a machine for turning and 
cutting irregular forms." DDenied.] 

By an act of congress, passed February 
<3th, 1839 (6 Stat 748), the patent was extend- 
ed for fomrteen years from the 20th of Jan- 
uary, 1834. Afterwards, by another act, 
passed Februaiy 15th, 1847 (9 Stat "Private 
Acts," 35), the patent was fm-ther extended 
for fourteen years from January 20th, 1848. 
The facts are sufGlciently stated in the opin- 
ion of the com-t 

Before NELSON, Circuit Justice, and IN- 
<5ERS0LL, District Judge. 

NELSON, Circuit Justice. The plaintiff, 
being the patentee of- an invention for tm*n- 

^ [Reported by Samuel Blatchford, Esa., and 
here reprinted by permission.] 
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ing gun stocks by machinery, was applied to 
by the defendant, in the fall of 1842, to sell 
him a machine, to be used in his armory. 
After some negotiation respecting the price, 
it was agreed by the patentee to construct 
and deliver one for the sum of §600. It was 
made accordingly, and put up in the defend- 
ant's armory in the spring of 1843, and was 
in use there down to the time of the filing of 
the bill in this case. 

The plaintiff's patent exphred in 1848, some 
five years after the machine was purchased 
and put in operation, but was extended by 
act of congi-ess for another term of fom-teen 
years, without any saving clause in favor of 
assignees, or of persons who had acquired 
rights imder the previous term of the patent 
The bill in the present case is filed to en- 
join the defendant from fm-ther using his 
machine witliout a license under thp extend- 
ed term, upon the gi'ound that his right to 
use it expired with the term of the patent 
then running, which, as we have seen, was 
'in 1S4S, and that no new right has been ac- 
quired for such extended terra. 

However this might be in a case where the 
patentee had simply sold a right to construct 
and use a machine under the previous term, 
we are inclined to think that the reasoning 
is not applicable to a case where the pat- 
entee has manufactm-ed and sold the ma- 
thine him'self .to the paity sought to be en- 
joined. Such a transaction, it seems to \is, 
reasonably, if not necessarily, implies and 
carries with the purchase of the article the 
right to use it, at least till it is worn out 
Such is the right of the vendee as against 
the vendor or manufacturer in ordinary 
cases; and that relation existed between 
these parties. 

It is .true that the plaintiff's exclusive right 
to manufacture and sell the patented arti- 
cle, existing at the time of the purchase of 
the machine in question, expired in 1848. 
But it woidd be a forced construction of the 
meaning and understanding -of the parties, 
to hold that the use of the machine was in- 
tended to be limited to that period. No 
such limitation necessarily attached, as the 
patentee and manufacturer could vest in the 
vendee, by' force of the sale, the right to an 
unqualified tise; and such, we think, must 
have been the understanding of the parties. 
As respects the rights of the patentee as 
against those using the patented article, 
there is a manifest distinction between a 
ease where the titie to a machine is derived 
from a person who has purchased simply a 
right or license to manufacture it under the 
patent, and a case where the purchase of 
the article is made directly from the pat- 
entee. In tlie one ease, the patentee has 
parted only with his interest in the term of 
the patent, which is limited; in the other, 
he has sold the machine itself, with all the 
rights appertaining to his titie as vendor, 
and, of course, without any necessary limi- 
tation of its use or enjoyment As I have 
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already said, it would be a very forced and 
unreasonable construction of the transaction, 
to limit the duration of the use to the then 
existing term of the patent, in the absence of 
any express provision to that effect, inas- 
much as the limitation of that term in no 
way operated necessarily as a restriction 
upon the title of the patentee and manufac- 
turer. He could convey the right to an un- 
limited use. When the plaintiff built the 
machine now sought to be enjoined by him, 
he had a right to use it as long as it should 
last, for all coming time. This right he had 
irrespective of the patent. As the inventor 
and builder of the machine, he had this right 
to such use, without a patent The patent 
secured to him the exclusive right to all ma- 
chines made like it, and deprived all others 
of the right to make or use the same, with- 
out his consent, for a certain period of. time. 
But the right to use the machine in ques- 
tion for all coming time was in the plain- 
tiff, without the patent. The right which the 
plaintiff had to the machine in question, he 
conveyed to the defendant. He conveyed 
his whole right to it— his whole right to the 
use of it. And, as his whole right was a 
right to use it for all coming time, he con- 
veyed to the defendant his right to that ex- 
tent. By his voluntary act, his whole right 
to use the machine in question became vest- 
ed in the defendant; and the act of con- 
gress of 1S47, which authorizes the renewal 
and continuance of the plaintiff's patent to 
his use, does not purport to take away, 
neither could it take away, any right vested 
in the defendant, or any one else, by the vol- 
untary act of the plaintiff. 

I have thus briefly explained the ground 
upon which we think that the plaintiff has 
failed to establish a right to enjoin the de- 
fendant's machine, and that the motion for 
an injunction must be denied, 

[NOTE. For other eases iuvolving this pat- 
ent, see note to Blanchard's Gun-Stock Turn- 
ing Factory v. Warner, Case No. l,f>21, and 
note at end of Blanchard v. Reeves, Id. 1,515.] 
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BLANCHAHD'S GUN-STOCK TURNING 
FACTORY V. JACOBS. 

[2 Blatchf. 69; ^ 1 Fish. Pat. Rep. 15S.] 

Circuit Court, S. D. New York. Nov. 16, 1847. 

Patents— IxFRiSGEMENT—TniAL—IssTRucTioxs 

New Trial— Weight op Evidence. 

1. The rule that the verdict of a jury will not 
be set aside where evidence was given on both 
sides, and there was no misdirection as to the 
law, is applicable to an action on the case for 
the infringement of a patent. 

[See Stanley v. Whipple, Case No. 13,280.] 

2. Where, in such an action, it was submitted 
to the jury, as a question of fact, whether the 
defendant was concerned in using the infringing 

* [Reported by Samuel Blatchford, Esg., and 
here reprinted by permission.] 
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machine, or was merely a purchaser of the ar- 
ticles manufactured by it, and the jury, havings 
been instructed that the defendant was not 
liable if he was only the purchaser of the ar- 
ticles after they were manufactured, found for 
the plaintiff: Held that, as there was evidence 
on both sides of the question, and the verdict 
■was not clearly against the weight of evidence, 
it must stand. 

[Cited in Bust v. Cornell Steamboat Co., 24 
Fed. 189.] 

[See Blagg v. Phoenix Ins. Co., Case No. 
1,478.] 

[3. The purchaser of patented articles from, 
an infringer is not liable as an infringer.] 
[See Goodyear v. Central R. Co., Case No. 
5,563.] 

At law. This was an action on the ease 
[by Blanchard's Gun-Stock Tm-ning Factory 
against Laban Jacobs] for the infringement 
of letters patent, granted to Thomas Blanch- 
ard for "a machine for turning and cutting 
u-regular forms." See Blanchard's Gun-Stock 
Tummg Factory v. Warner [Case No. 1,521]. 
The alleged infringement consisted in the use 
of the patented improvements in the manu- 
facture of handles for hatchets. At the ti'ial 
the plaintiffs had a verdict, and the defend- 
ant now moved for a new trial, on a case. 
[Denied.] 

The points raised sufficiently appear from 
the opinion of the court. 

Seth P. Staples, for plaintiffs. 
W. R. Allen, for defendant. 

Before NELSON, Circuit Justice, and' 
BBTTS, District Judge. 

BETTS, District Judge. The defendant 
moves to set aside the verdict rendered 
against him, as being without evidence to 
support it. It appears that one Pike, a sub- 
tenant of the defendant, had used a machine 
for turning hatchet handles, which was a 
violation of the Blanchard patent. The han- 
dles were manufactured for the defendant. 
Pike had come to the place at the instance of 
the defendant, and there was evidence of a 
relationship by marriage between them. The 
defendant gave evidence for the purpose of 
showing that he pm-chased the hatchet han- 
dles from Pike at fixed prices, and that he- 
had no other connection with the manufac- 
ture than as a contract purchaser. The plain- 
tiffs gave other evidence, conducing to show 
a concert between the defendant and Pike 
in the manufacture, and that it was under 
their mutual charge. The court instnicted 
the jmy that the action could not be main- 
tained against the defendant, if he was no- 
more than the pui'chaser of the articles after 
they had been manufactm*ed by Pike, but 
that it was a question of fact for them to 
find from the evidence, whether or not the 
defendant was concerned with Pilce in using 
the" machine. There was testimony tending 
to show a common co-operation in working 
the machine and infringing the patent, and 
it belonged to the jury to determine the cred- 
ibility and weight of that evidence. The rulfr 
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laid down in "Ward v. Center, 3 JolinS, 271, 
tbat the verdict of a juiy wiU not be set 
jaside -where there has been evidence on both 
sides of a question of fraud, and no misdi- 
rection as to the law, is applied with like 
-strictness to all cases of tort. Jarvis v. Hath- 
•eway. Id. 180. 

A new trial will not be granted in any case 
xmless the verdict is clearly without evidence 
or against the weight of evidence. Brown 
V. Wilde, 12* Johns. 455; Trowbridge v. 
Baker, 1 Cow. 251; Lewis v. Payn, 4 "Wend. 
•423; Smith v. Hicks, 5 Wend. 4S; Alsop v. 
•Commercial Ins. Co. [Case No. 262]. Nor for 
the purpose of introducing new evidence to 
points before in controversy. Williams v. 
Baldwin, 18 Johns. 489; Douglass v. Tousey, 
■2 Wend. 352; Chatfield v. Lathrop, 6 Pick. 
417. The evidence to support the action in 
this case was not very full or direct, and the 
circumstances were not in their character de- 
-cisive against the defendant, but they all had 
^ legal bearing upon the issue. The testi- 
mony offered by tlie defendant in liis exoner> 
iition was met by counteracting facts, and 
we think the jury were well warranted in 
■drawing, from the whole evidence considered 
together, the conclusion which they adopted. 

New trial denied. 

[NOTE. For other cases involving tliis pat- 
•ent, see note at end of Blanchard v. Reeves, 
■Case No. 1,515, and note at end of Blanchard's 
■G^In-^5tock Turning Factory v. Warner, Id. 
1.521.3 
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BLANCHAHD'S GUN-STOCK TURNING 
FACTORY V. WARNER. 

[1 Blatchf. 258; * 1 Fish. Pat Rep. 184.] 

•Circuit Court, D. Connecticut. April Term, 1846. 

Patents — Estexsios tjy Special Act of Con- 
guess— Riguts OF CORPOUATE ASSIGNEE— SPEC- 
IFICATIONS— DEFECTS — Infringement — Substi- 
tution—Questions FOii Juiir— Damages— Costs. 

1. Bv the proviso in section 1 of the act of 
xronffress of February Gth, 1839 (G Stat. 748), 
extending Blanchard's patent for turning irregu- 
lar forms, congi-ess intended to give to assignees 
of the old patent an equally exclusive privilege 
In the extended term. 

2. The power of congress to reserve rights 
and privileges to assignees, on extending the 
terra of a patent, is incidental to the general 
power conferred on them by the constitution to 
■secure to inventors, for limited times, the ex- 
•clusive right to their discoveries. 

[Cited in Jordan v. Dobson, Case No. 7,510.] 
[See Evans v. Robinson. Case No. 4,571; 

Blancliard v. Haynes, Id. 1,512; Bloomer 

V. Stolley, Id. 1,550.] 

3. Where a corporation was chartered in Mas- 
sachusetts, "by the name of 'Blanchard's Gun- 
Stock Turning Factory* with all the powers and 
rights vested by law in manufacturing corpo- 
rations" in that state: Held, that the corpora- 
tion had on the face of its charter, independent- 
ly of any act referred to therein, power to pur- 
-chase Blanchard's patent for turning irregular 

^ [Reported by Samuel Blatchford, Esq., and 
Ihere reprinted by permission.] 
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■forms, and, among other things, gun-stocks, is- 
sued before the incorporation. 
[Cited in Dorsey Harvester Rake Co. v. 
Marsh, Case No. 4,014.] 

4. By 'the common law, corporations have a 
right to purchase and hold property, so far 
as may be necessary to carry into execution the 
objects of their creation. o 

[See New Tork Dry Dock v. Hicks, Case No. 
10,204.] 

5. The substitution of one mechanical power 
for another in a machine, such as a wheel and 
axle f6r a screw, does not constitute an inven- 
tion, 

6. In Blanchard's machine, whether the cut- 
ter and friction wheels, or the pattern and 
rough material, have the lateral motion, is im- 
material, the relative effect of the parts in act- 
ing on each other being the same. The change 
of motion from the one to the other is not a 
substantial change. 

[Cited in Johnson v. Forty-Second St., M. & 
St. N. Ave. R. Co., 33 Fed. 502.] 

7. So, also, the mode of throwing the ma- 
chine out of gear, was no part of Blanchard s 
invention. 

8. It is a proper question for a jury whether 
a departure from the parallelism of the axes 
of motion of the cutter-wheel and of the rough 
material, as described in Blanchard's specifica- 
tion, is a material variation from his arrange- 
ment. 

9. The act of 1839 extending Blanchard's pat- 
ent did not extend the mere legal right of the 
patentee, bur extended his exclusive right to 
his invention; and the specification was re- 
ferred to in the act only to identify the inven- 
tion. 

[Cited in Jordan v. Dobson,- Case No. 7,519.] 

10. The objection, that the specification of 
Blanchard's patent claims that any article can 
be turned from a model by his machine and 
made larger or smaller than the model, but pr^ 
serving throughout the same proportions, and 
that the machine will not do what is thus 
claimed, is not tenable. 

11. Although it is claimed in the specification 
that the machine will turn any irregular sur- 
face or form like the model, and yet it will not 
turn a square shoulder, that is too remote and 
extreme a defect to destroy the patent. 

[Cited in Dederick v. Cassell, 9 Fed. 312.] 

12. In an action for the infringement of a 
patent, the plaintiff's expenses and counsel fees 
in prosecuting the action wiU not be allowed 
to him as part of his damages. 

[See Whittemore v. Cutter, Case No. 17,601; 
Stimpson v. Railroads, Id. 13,456; Teesev. 
Huntingdon, 23 How. (04 U. S.) 2. Contra, 
see Allen v. Blunt, Case No. 217; Boston 
Manuf'g Co. v. Fisk, Id. 1,681.] 
[13. Cited in Perry v. Corning, Case No. 
11,004, to the points that the omission to re- 
cord the assignment "of a patent within three 
months does not render it invalid, as between 
the parties thereto, and that an unrecorded as- 
signment is of no validity after the expiration 
of three months, as against a subsequent pur- 
chaser from the patentee, for a valuable con- 
sideration, acting in good faith, without notice.] 

At law. This was an action on the case 
[Blanchai'd's Gim-Stodc Tm-ning Factory 
against Norman Warner] for the infringe- 
ment of letters patent granted to Thomas 
Blanchard for "a machine for turning and 
cutting irregular" forms." The original pat- 
ent was granted September Gth, 1819; but, 
it being deemed inoperative by reason of a 
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defective specification, a new patent was 
gi'anted for tlae invention, on the 20th. of 
January, 1820, for 14 years from the lattei- 
day. Afterwards, by an act of congress 
passed June 30th, 1S34 (6 Stat. 589), the sole 
right was granted to the patentee to malie, 
use and vendothe said invention for the term 
of 14 years from the 12th of January, 1834. 
This act not being thought to describe the 
patent with sufficient accui-acy, an addition- 
al act was passed on the Gth of February, 
1830 (6 Stat 748), as follows: "An act to 
amend, and cai-ry into effect, the intention 
of an act entitled 'An act to renew the pat- 
ent of Thomas Blanehard,' approved June 
thirtieth, eighteen hundred and thirty-four. 
Be it enacted by the senate and house of 
representatives of the United States of Amer- 
ica in congi-ess assembled, tliat the rights 
secured to Tliomas Blanehard, a citizen of 
the United States, by letters patent granted 
on the sixth of September, eighteen hundred 
and nineteen, and afterwards on a corrected 
specification on the twentieth day of Jan- 
uary, Anno Domini eighteen hundred and 
twenty, be gi-anted to the said Blanehard, 
his heirs and assigns, for the further term 
of foui*t$en years from the twentieth of 
January, eighteen hundred and thirty-four, 
said invention so secured being described in 
said last-mentioned letters as an engine for 
tm-ning or cutting irregular forms out of 
wood, iron, brass, or other material which 
can be cut by ordinary-tools: provided, that 
all rights and privileges heretofore sold or 
gi-anted by said patentee, to make, construct, 
use or vend the said invention, and not for- 
feited by the purchasers or grantees, shaR 
enure to and be enjoyed by such pm^chasers 
or gi-antees respectively, as fully and upon 
the same conditions during the period hereby 
granted, as for the term that did exist when 
such sale or grant was made. Sec. 2. And 
be it fm-ther enacted, that any person who 
had, bona fide, erected or constructed any 
manufacture or machine for the purpose of 
putting said invention into Use, in any of 
its modifications, or was so erecting or con- 
structing any manufacture or machine for 
the purpose aforesaid, between the period 
of the expiration of the patent heretofore 
granted and the thirtieth day of J\me, one 
thousand eight hundred and thirty-four, shall 
have and enjoy the right of using said in- 
vention in any such manufacture or machine 
erected or erecting as aforesaid, in all re- 
spects as though this act had not passed: 
provided, tliat no person shall be entitled to 
the right and privilege by this section grant- 
ed, who has infringed the patent right and 
privilege heretofore granted, by actually us- 
ing or vending said machine, before the ex- 
piration of said patent, without grant or 
license from said patentee, or his assigns, to 
use and vend the same." 

At the trial, at New Haven, in April, 1845, 
before Mr. Justice Nelson, the plaintiffs gave 
in evidence the patent of January 20th, 1820, 
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and the specification annexed to it; also an 
act of the legislature of Massachusetts, 
passed February 21st, 1820, incorporating the 
plaintiffs by the name of "Blanchard's Gun- 
Stodc Turning Factory;" also an assignment 
from Blanehard to the plaintiffs, dated June 
29th, 1820, under seal, of aU his right to the 
invention covered by the patent, under the 
said patent, and any other patent issued or to 
be issued for the same invention, with all the 
rights he might have enjoyed; if the assign- 
ment had not been made, which assignment 
was recorded in the patent office October 
29th, 1840; and the said act of the Gth of 
February, 1839. The plaintiffs offered no 
other proof of their power as a corporation, 
or of any assignment to them from Blan- 
ehard. 

The defendant gave .in evidence a copy of 
the original patent gi-anted to Blanehard, 
September 6th, 1819, and it was admitted 
that when the patent of January 20th, 1820, 
was issued, the prior patent was not given 
up or cancelled, nor was any entry made in 
any public office or elsewhere purporting to 
cancel it, and that it had always remained 
uncancelled. The defendant also offered ev- 
idence for the pm-pose of showing that 
Blanchard's machine would not perform sun- 
dry important functions claimed for it in the 
specification =— as that it woiild not turn bod- 
ies of a different size from the model but 
preserving the same proportions, and that it 
would not cut square shoulders in the ma- 
terial operated on. The defendant also of- 
fered evidence to show, that allowing 
Blanchard's patent to be for a combination, 
there were sundry parts of the combination 
important in themselves, and others made 
essential by the specification, which were not 
Tised by the defendant; that the lateral mo- 
tion in Blanchard's machine was produced 
by a screw, and in the defendant's machine 
by a wheel and axle; that in the defend- 
ant's machine, three motions, namely, the ro- 
tary, the vibratory and the lateral or longi- 
tudinal were given to the pattern and the 
rough material, all which three motions were 
applied to the frame, while in Blanchard's 
the cutter-wheel and the friction- wheel, and 
not the pattern and rough material in the 
frame, had the lateral motion; that the two 
machines were thrown out of gear in a man- 
ner and by a process essentially different; 
that in the defendant's machine the axes of 
motion of the cutter-wheel and of the raw 
material were not parallel, and his ma- 
chine would not work if they were, whereas 
by Blanchard's specification it was essential 
they should be parallel, and they were in 
fact so in his machine as made; and that 
in the defendant's machine the form of the 
periphery of the friction-wheel was essen- 
tially different from the form of the periph- 
ery of the cutter-wheel as described by the 
revolution of the cutters, whereas by Blanch- 

' [For specification, see note at end of case.] 
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ard's specification it was made essential that 
the form of the two wheels should he the 
same. The defendant requested the court to 
decide as matter of law and to instruct the 
jmy, that the plaintiffs had shown, no right, 
as a corporation, to pm'chase, receive and 
hold the patent; that under the act of con- 
gress and tlie assignment from Blanehard to 
the .plaintiffs, they took no such legal right 
as would enable them to prosecute the action 
in their own name; that if congress had a 
right, after the expiration of the patent, to 
grant an exclusive right for a further term 
to the original patentee, they could not con- 
stitutionally malie any such grant to his as- 
signees; that the act of the 6th of February, 
1839 [6 Stat. 748], conferred, by its terms, no 
such right on the assignees, but was design- 
ed to confer a favor on the inventor alone, 
on his application, and that the proviso 
therein had no other effect than to protect 
assignees in their enjoyment of the use of 
the invention during the extended term; that 
nothing pm-ported to be conveyed by the act 
except the rights existing under the patent 
of 1820; that that patent was void because 
it was for the term of fourteen years' from 
its date, instead of being for fourteen years 
from the date of the patent of 1819, because 
the patent of 1819 had not been given up 
or cancelled, because Blanchard's machine 
would not perform the several important 
functions claimed for it in the specification 
as before mentioned, because the patent was 
for a function or principle or mode of opera- 
tion and not for a machine, and because the 
patent of 1820 contained other and greater 
claims than the patent of 1819 as to the pow- 
ers of the machine; that if. the jury should 
find that the differences before specified or 
any of them existed between Blanchard's 
macliine as patented and the defendant's, the 
latter would be no violation of the patent; 
that if Blanchai'd's patent was for a ma- 
chine, it was merely for a combination of 
partis, each of which, long before the date of 
the patent of 1819, was known and used sep- 
arately and also in combination with one or 
more of the other parts, and the defendant 
had not used the whole combination set out 
in the patent, but only a part of it, and had 
not used any of the parts before mentioned 
as being different from his own; and that in 
case the jury should find for the plaintiffs 
the rule of damages by which they were to 
be governed was to give such damages only 
as the plaintiffs proved they had sustained, 
which did not exceed the profits on thirty 
setts of wagon-wheel spolies. 

The plaintiffs set up claims on each and all 
of the aforesaid questions, the opposite of 
those made by the defendant, and the court 
charged the jury in conformity with the 
claims of the plaintiffs and refused to charge 
as requested by the defendant. On the point 
of the title of the plahitiffs to sue, the court 
charged, that the plaintiffs were a corpora- 
tion and claimed a right to hold an interest 
in the invention by virtue of their charter. 
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which conferred on them all the powers of 
manufacturing corporations under the laws 
of Massachusetts; that, although the defend- 
ant claimed that the charter did not confer 
the power to purchase' the patent, yet the 
court were of opinion that the general power 
under the charter was sufl3.cient, and that the 
plaintiffs took a good titie to and interest in 
the patent, as completely as a natural person 
could have done; that, by their act of incor* 
poration, no express power was conferred on 
them directly and specifically, except by a 
reference to the general laws of Massachu- 
setts, prescribing the powers of manufactur- 
ing corporations; that the rule of law was, 
that when an, association of individuals was 
incorporated for a particidar purpose, the law 
conferred, by implication and of necessity, 
all the powers necessary and reasonable to 
carry into effect the object of the incorpora- 
tion, else the act would be nugatory; that 
the plaintiffs had power enough to pm'chase 
an invention which would tend to facilitate 
the purposes of their incorporation as indi- 
cated by their corporate name; and that the 
machine in question appeared to be useful 
for them in their c6ntemplated business. As 
to the effect of the assignment to the plain- 
tiffs, in connection with the act of 1839, in 
conveying the second term of the patent, th& 
court charged, that although the defendant 
claimed that the act was unconstitutional 
and void, because congress were only author- 
ized to secure to inventors the exclusive right 
to their discoveries, and had no power to 
grant exclusive privileges to mere assignees 
of inventors, yet the act in question, on its 
face, extended the exclusive right to the in- 
ventor, and only operated in favor of the 
plaintiffs by virtue of the reservation which 
made it enure to the benefit of purchasers; 
that it was, therefore, an act extending a 
benefit to the patentee, with conditions, 
which it was competent for congress to im- 
pose on the. inventor. As to the point made 
that the assignment was inoperative and 
void, because it was not recorded within the 
three months prescribed by the act of con- 
gress, nor until after the passage of the act 
of 1839 extending the patent, the comrl 
charged that the act prescribing the time for 
the recording of assignments was directory; 
and that the recording was not necessary to 
make the transfer operative, Dut was only es- 
sential to enable the assignee to sue in his 
own name. On the question of damages, the 
court charged that the jury were at liberty 
to consider, besides the actual damages prov- 
ed, the probable expenses to which the plain- 
tiffs had been subjected in vindicating their 
rights, but were not at liberty to give vin- 
dictive damages by way of punishment* The 

* Subsequently to the trial of this case, Mr. 
Justice Nelson was informed that Mr. Justice 
Thompson liad confined juries in patent cases 
to the actual damages sustained, and had re- 
fused to allow to plaintiffs their expenses or 
counsel fees in suits, and, concurring himself 
in this view, he has since disallowed those items 
as a part of the damages. 
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jury found a verdict for tlie plaintiffs, and 
the defendant now moved for a new trial. 

Koger S, Baldwin, (with whom was Thomas 
C. Perkins,) for defendant. 

Under the acts of June, 1834, and February, 
1830, hoth of which were passed after the 
expiration of Blanehard's patent, granting an 
extension of the exclusive right to Blanchard 
and his assigns, the plaintiffs acquired no 
such right, as assignees of the invention, as 
can enable them to maintain this action. 

I. The constitution confers on congress the 
power "to promote the progi-ess of science 
and useful arts, by securing for limited times 
to authors and inventors the exclusive right 
to their respective writings and discoveries." 
This clause in the constitution is the sole 
foundation of the power of congress to limit 
or control the public use of any invention. 
The power conferred cannot be extended be- 
yond the terms of the grant, or what is neces- 
sary to give it effect. It authorizes a grant 
to inventoi-s to secure to them for limited 
times the exclusive right to their inventions. 
It consequently was designed to enable con- 
gress to confer on them "a property in their 
inventions, of which they might avail them- 
selves by assignment or otherwise, dming 
the term. In the exercise of the power con- 
ferred by the constitution, congress may, with- 
out doubt, extend, or malie provision by law 
for the extension of the exclusive privilege to 
inventors, beyond the term originally limited, 
if that is deemed too short to afford them 
an adequate reward or encouragement. As 
congi-ess is vested with full power to reward 
Inventors, by gi-anting or extending to them for 
limited times, at its own discretion, the exclu- 
sive right to their inventions, it follows that it 
has the power, in extending such privileges, to 
make such exceptions out of the grant to the 
inventor as justice may require. In making a 
new grant to the inventor, congress may, 
therefore, unquestionably provide as between 
him and his assignees, that they shall not be 
interrupted in the future enjoyment of that 
which they had purchased of the inventor. 
The assignees who purchased of the patentee 
with knowledge of the period when the ex- 
elusive privilege conferred by his patent 
would cease, may well be deemed to have 
purchased and made their expenditures on 
their machines, in the fuU expectation that 
they would have a right to use them in com- 
mon with the public at large at the exph-a- 
tion of the term. It would have been unjust 
to them for congress to grant an exclusive 
Tight to the inventor for a new term, without 
making any exception in favor of his as- 
signees, whose expensive erections would be 
rendered useless thereby. But justice to them 
does not require that they shall be secured 
in the enjoyment of any exclusive privilege 
beyond the term which they purchased. 
They could have no claim or well founded 
expectation of having anything more than 
ihe free and common right to use the inven- 



tion after the expiration of the patent The 
extension or renewal of the right to the in- 
ventor, with liberty to exclude every body 
else, does no injuiy to the assignees, so long 
as they are left at liberty to use the inven- 
tion. It incidentally benefits them; and it is 
believed that, in this sense, and for this pur- 
pose only, is it provided in tlie 18th section 
of the patent act of 1836 [5 Stat. 125, c. 358, 
§ 18] that "the benefit of such renewal shaU 
extend to assignees and gi-antees of the right 
to use the thing patented, to the extent of 
their re.«?pective interest therein." But con- 
gress have no power, under the constitution, 
to grant exclusive privileges to any but the 
inventor. However meritorious may have 
been the public sei-vices of an individual, un- 
less he is an inventor, congress cannot ap- 
propriate to him, as a reward, the exclusive 
right to carry on any particular ti'ade, em- 
ployment or manufactui-e. All it can do for 
assignees, in extending a patent to the in- 
ventor, is to save to them the right of using 
that which they have purchased of the in- 
ventor, and from which it would be unjust to 
allow him to exclude them. The act of 1834, 
granting the exclusive privilege to Thomas 
Blanchard and his heirs and assigns for a 
new term, was not passed imtil after his pat- 
ent had expired, and the right to use the in- 
vention had become common— as much so as 
to use any other unpatented machineiy in 
public and common use. If congress could 
again appropriate this common right to the 
exclusive use of the inventor, as a further re- 
wai'd for his ingenuity, what warrant is there 
in the constitution for its appropriation, after 
his interest had expired and wholly ceased, 
to the exclusive use of an assignee, to whom 
he had sold the invention dm'iug the exist- 
ence of the patent, but who had no more 
property in the invention, at the time of the 
passage of the act, than the public generally? 
II, Congress not only had no power to 
grant an exclusive right to the plaintiffs, as 
assignees of Thomas Blanchard, but they did 
not intend to grant any. They meant to 
protect them against what would otherwise 
be as to them, as well as to the rest of the 
public, an exclusive right in the inventor to 
the use of the invention they had pm-chased, 
in conformity with the principle of the pro- 
viso to the 18th section of the patent act of 
1836. The language used is susceptible of 
this construction. The grant was made upon 
the petition of Thomas Blanchard, and, as 
appears by the report of the committee to 
whom it was referred, on the ground that 
he had been inadequately remunerated for 
his invention. In other words, he had sold 
his entire interest to "Blanehard's Gun-Stock 
Turning Factory," for a song, in consequence 
of which congress granted to him and his as- 
signs a fiurther term. Could it have been 
the intention of congress, by the proviso in 
behalf of assignees, to nullify their grant to 
Thomas Blanchard, by conferring the exclu- 
sive right for the extended term on the plain- 
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tiffs^ wlio had paid liim inadequately for 
wbat tliey bad before received? " If not, 
llien the plaintiffs cannot maintain this ac- 
tion. 

Setli P. Staples, for plaintiffs. 



NELSON, Circuit Justice. The motion for 
a new trial in this case was held over for ad- 
visement to enable the court to give further 
consideration to one of the questions pre- 
sented—that in relation to the right of the 
assignees under their assignment from 
Thomas Blanchai'd, made prior to the exten- 
sion of the patent by the acts of congress 
passed in 1S34 [6 Stat 589] and 1839 [G Stat, 
748]. It was insisted by the counsel for the 
defendant, that they took no interest thereby 
in the extended term; and the chief ground 
relied on was, that an act passed for the ben- 
efit of the assignees would be unconstitu- 
tional, inasmuch as the constitution only au- 
thorizes congress to secure, for limited times, 
to inventors, the exclusive right to their dis- 
coveries. The constraction claimed by the 
plaintiffs, it was said, instead of rendering 
the act of congress extending the .patent, 
beneficial to the inventor, who had been in- 
adequately rewarded by the price which he 
had received from the assignees for his in- 
vention, -^vould be directly injurious to him 
by depriving him of the right to use his in- 
vention during the extended term for which 
the exclusive privilege was conferred on the 
original assignee. But the proviso for the 
benefit of the assignees in the act of 1839, is 
too explicit in its language to leave any 
doubt as to its true meaning and intent 
After extending the patent for a fmrther 
term of fom*teen years, it is provided "that 
all rights and privileges heretofore sold or 
gi'anted by said patentee, to make, construct, 
use or vend the said invention, and not for- 
feited by the purchasers or grantees, shall 
eum-e to and be enjoyed by such purchasers 
or grantees respectively, as fully and upon 
the same conditions during the period here- 
by granted, as for the term that did exist 
when such sale or grant was made." It is 
clear that congress intended to give to as- 
signees of tlie old patent an equally exclu- 
sive privilege in the extended term. We do 
not think the clause can be consti'ued in any 
other way consistently with the fair import 
of the language. And undoubtedly, inas- 
much as the constitution confers on congi*ess 
the power to gi-ant the exclusive privilege 
only to the inventor, there would seem, to be 
force in the objection, that the grant to as- 
signees does not come within the scope of 
their authority. 

The direct question was not involved in 
the fom* eases that were so elaborately ar- 
gued at the last term of the supreme court. 
See rU'^ilson v. Rousseau; Simpson v. Wil- 
son; Wilson V. Turner; Woodworth t. Wil- 
son] 4 How. [45 U. S.] 646-716. But it was 
Sfed.cas. — i2 
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very much discussed, and became the sub- 
ject of consideration, not as necessarily in- 
volved, but as connected with the matters 
in controversy in those cases. The power of 
congress to reserve these rights and priv- 
ileges to assignees seemed to be conceded, 
according to my recollection, as incidental to 
the general power conferred by the constitu- 
tion on congress to promote the progress of 
the useful arts by securing to inventors, for 
limited times, the exclusive right to their dis- 
coveries. The assignees of the original pat- 
entee are frequently most instrumental in 
putting the invention into general use, and 
bringing it successfully before the public, by 
the expenditure of their time and money. 
More than half, probably, of the useful pat- 
ented inventions have been thus brought into 
general public use, the successfvil results op- 
erating, directly or indirectly, for the benefit 
and interest of patentees. Considerations of 
this kind may well be taken into accoxmt by 
congressj and weight be given to them in 
granting extensions. Congress save the re- 
spective interests of the patentee and his as- 
signees, by qualifying the new grant, believ- 
ing that in truth the assignees have expend- 
ed time and money to a much greater extent 
than tliey have received remuneration; and; 
although this would not authorize them to 
renew the grant to assignees, as no such 
power exists in the constitution, still, in ex- 
ercising the power in favor of the inventor, 
it woul(l perhaps be going too far to say 
that they have no right to regard incidental- 
ly the interests of the meritorious assignee. 
Without the power of thus qualifying their 
grant, congress would be under the neces- 
sity, oftentimes, of denying altogether any 
extension. A just view of the rights of all 
parties may require that assignees should be 
protected in tlieir incei'ests, if the patent be 
renewed. 

A question was presented by the counsel 
for the defendant, as to the charter of in- 
corporation of the plaintiffs. The power of 
the company tmder their charter, to pm*- 
chase any interest in patent rights, is foimd- 
ed on the language of the act of incorpora- 
tion, namely, "that Isaac Scott and others 
be and they are hereby incorpoi'ated by the 
name of 'Blanchard's Gun-Stock Turning 
Factory,* with all the powers and rights 
vested by law in manufacturing corporations 
in this commonAvealth." So far as regards 
the right of this corporation to hold personal 
estate, including the interest in this patent, 
it is urged that the power is conferred by a 
general reference to the law regai'ding man- 
ufacturing corporations. We have endeav- 
ored to find the law of Massachusetts, that 
existed at the time of the incorporation of 
the plaintiffs, and to which the charter has 
reference for the extent of its powers, but 
have hot been successful. There is some em- 
barrassment in this part of the case, on ac- 
count of the omission to give this act in evi- 
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dence. But, on the Tvliole, as the corpora^ 
tion is made a body politic by the name of 
"Blanchard's Gun-Stock Tvirning Factory," 
perhaps it is not going too far to say, inde- 
pendently of the production of the act re- 
ferred to, tliat inasmuch as the company 
seems to have been incorporated for the very 
purpose of carrying on manufactm-es by 
means of this invention of turning irregular 
forms, as its very name imports, it had, at 
least, power enough to purchase this partic- 
ular patent. Indeed, by the common law, 
corporations have a right to piu^chase and 
hold property so far as may be necessary to 
carry into execution the pm'poses and ob- 
jects for which thej' are created. It would 
seem to be necessary, in order to carry out 
the pm-poses of "Blanchard's Gun-stock 
Turning Factory," that it should have power 
to purchase and hold an interest in the pat- 
ent. 

The other objections were mainly ques- 
tions of fact, which were submitted to the 
jm'y under what the court regard as proper 
insti-uctions. 

One was, that the lateral motion in the 
plaintifC's machine is produced by a screw, 
and in the defendant's by a wheel and axle. 
This we consider no part of the invention. 
It was a mechanical conti'ivance to operate 
the machine. The inventoi', having struck 
out his idea, goes to a mechanic to get the 
mechanical power to put in operation his 
combination. The mechanic has at liis com- 
mand various modes of producing power. 
These mere contrivances, such as any me- 
chanic can supply, are no part of the inven- 
tion. 

It was further said that in the defendant's 
machine, there are three motions given to the 
pattern and rough material, namely, the 
rotary, the vibratory, and the lateral or longi- 
tudinal, all of which three compound mo- 
tions are applied to the fi'ame; whereas, in 
the plaintiffs' machine, the cutter and fric- 
tion wheels have the lateral motion, and not 
the pattern and rough material in the frame. 
The question was put to the jury whether 
this varied materially or substantially from 
the plaintiffs' an-angement; whether so ma- 
terially as to distinguish the defendant's ma- 
chine from the plaintiffs'; whether, on the 
conti'ary, it was not a merely formal altera- 
tion; and the jui'y have passed upon it. The 
com't were bound to submit that question to 
the 5m'y. Om* impression is, that even this 
is rather a mechanical contrivance, making 
no substantial change in the machine, 
whether the lateral motion is given to the 
one or to the other of these parts. The rela- 
tive effect of the parts in acting on each other 
is the same. 

It was said also, that the machines are 
thrown out of gear in a different manner and 
by a process materially different But that 
may be done in various ways. "We think 
that forms no part of the invention. 

In the defendant's machine the axes of 



motion of the cutter-wheel and of the rough 
material are not parallel, and it was said 
that the machine would not work if they 
were so; whereas by Blanchard's specifica- 
tion and in his machine, it is made essential 
that they should be parallel, and they were 
in fact so made. This was set up as a radi- 
cal difference between the plaintiffs' and de- 
fendants' machines. We think it was a ques- 
tion of fact for the jury whether this was a 
substantial variation or not; and it was 
properly put to them to say, whether the de- 
parture in the defendant's machine from a 
precisely parallel relation of the two axes 
constituted a material variation from the 
plaintiffs' ax'rangement 

There were some other objections founded 
on the alleged invalidity of the first and sec- 
ond patents which were extended by the act 
of congi-ess of 1839. It was alleged on the 
part of the plaintiffs that the first patent 
was defective and was surrendered, and that 
a new patent was taken out for the same in- 
vention. But it was objected on the part of 
the defendant that the new patent was issued 
for the tei-m of fourteen years from its date 
and not from the date of the former patent, 
and that the former patent was never in fact 
surrendered or cancelled; and that, for both 
of these reasons, the second patent was void, 
and consequently there were no existing 
rights to be extended by the act of congress. 
Assuming this to be so, we do not think that 
the mere legal right of the patentee under 
his patent, new or old, is the right which was 
extended to the patentee and his assigns by 
the act of congress. On the conti-ary, we 
hold it to have been the exclusive right to the 
invention, and that the specification was re- 
ferred to in the act, only to identify what 
constituted the invention which congi'ess 
meant to extend. 

It was said that the specification claims 
that any ai'ticle can be turned from a model 
by the machine, and made larger or smaller 
than the model, but preserving throughout 
the same proportions; and the counsel for the 
defendant insisted that this claim was un- 
supported by the evidence. The answer to 
this objection is that the claim of that power 
in the specification is a very qualified one, 
and that the patentee advises a change of 
the model itself in such eases. It is not put 
forth as a leading and useful quality of the 
machine. It was in point of fact proved on 
the trial that articles could be tiu'ued larger 
or smaller from the same model, but that the 
capacity of the machine to perform such 
work was limited. 

It was fui'ther said that the claim in the 
specification is, that by this invention any 
irregular surface or form may be turned like 
the model, whatever it may be; but that in 
fact it is incapable of turning a square shoul- 
der. That probably is ti-ue; but we think it 
rather too remote and exti'eme a defect to 
seize hold of for the purpose of desti-oj-^ing a 
patent for an invention so exceedingly in- 
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genious and useful to the public as this of 
Mr. Blanchard's. It -would be pushing the 
principle to an imreasonable limit. 
New trial denied. 

NOTE [from original report]. The specifica- 
tion was as follows: 

"The schedule referred to in these letters pat- 
ent, and making part of the same, containing 
a description, in the words of the said Thomas 
Blauchard himself, of his improvement, being 
an engine for turning or catting irregular forms 
out of wood, iron, brass, or other material or 
substance, which can he cut by ordinary tools, 
called 'Blanchard's Self-Directing Machine.' 

"First. The said machine consists of a wooden 
frame, and of divers parts constructed in brass 
and iron, with bands to propagate the motion 
firom llie power which puts the machine in 
operation to its several parts. 

"The wooden frame consists of the different 
parts connected together, as in the drawing an- 
nexed to, and making part of, this specification, 
marked fig. 1 and fig. 2. 

"The parts marked in both, figure 1 and figure 
2, A A, compose the frame, which is about four 
feet and a half long, and about three feet wide. 
This is supported on four legs, marked a a, 
which are. about three feet high. The stand- 
ards, marked 1 1, support the cap-piece, marked 
J, in fig. 1. To these are attached two arms, 
K, fig. 1. The standards are about three feet 
high, and the cap-piece about four feet and a 
half long. The legs, frame, standards, cap- 
piece and arms, should be of sufficient thickness 
and substance to give solidity to the machine 
when in operation; the parts composing these 
are, in the original machine, of which the draw- 
ings are an exact copy, from six to eight inches 
square. The arms are about eight inches long, 
and about six inches thick or square. 

"The hanging lathe, H H H^ in figure 1, is 
constructed of iron in the original; it is east 
in one piece. It hangs on the arms, and swings 
freely on the iron pivots which pass through 
holes in the upper ends of the said lathe, and 
are firmly attached to the arms K K, as repre- 
sented in figure 1, so that the hanging and 
swinging lathe may swing freely; and as the 
cutter, marked E, and the friction wheel, P, 
are placed under the cap-piece to which the 
lathe is attached, the pattern, T, which is ad- 
justed in the swinging lathe, bears constantly 
against the friction wheel, F. This swinging 
lathe is divided into two equal parts by the 
cross-piece, O. In this cross-piece is formed a 
box to receive the round part of the spindle or 
arbor, which sustains the pattern, T. This 
spindle is supported at the heel end of the pat- 
tern in another box formed in the lathe, so that 
the pattern, when" the spindle or arbor passes 
through it, may turn freely upon the ends of the 
arbor, which are adjusted like gudgeons to said 
boxes. This spindle, consisting of one piece, 
passes through the pattern; but it is quite ob- 
vious that two gudgeons, having two sharp 
points at their inner ends, which may penetrate 
or be driven into the substance of the pattern, 
may answer in some cases as well as c spindle. 
On the end of the arbor of the pattern, where 
it passes through the box in the cross-piece, O, 
and comes into the division occupied by the 
rough material, U; is attached a dog, a piece of 
iron having a hole through which the end of the 
arbor passes, and two sharp points, which pene- 
trate the substance of the material to be 
wrought at one end thereof, while the other 
end of the rough material is supported by a 
centre screw, marked b, and used in the com- 
mon mode of adjusting a rough material in a 
common lathe, which screw has a square head 
to adjust the rough material, so that it may be 
firm in its place; while by its strong connection 
with the pattern through or by the dog. driven 
in as aforesaid, it is made to turn with, and 
upon the same axis as the pattern. 



"The sliding carriage COG, supports the fric- 
tion wheel and the cutter, and by its horizontal 
motion, brings these successively in contact 
with every part of the superficies of the pattern 
and rough material respectively; j j j, are bars 
secured to the frame, with smooth upper sur- 
faces, upon which the sliding carriage moves. 
The sliding carriage consists of five bars joined 
firmly in a frame, which, as represented in the 
drawing, fig. 2, is about two feet and a half, 
long, and two feet wide. 

"upon the three cross-bars are fixed three 
poppets, which are of sufficient height to sustain 
the friction whed and cutters, so that they 
may turn free of the sliding carriage, and of 
sufficient strength to preserve them steady in 
operation. In the centre poppet is a hole to re- 
ceive a double centre, which is kept in place by 
a regulating or contrary screw entering the top, 
the centre poppet at D, fig. 2. In the boxes of 
the outside poppets, are centre screws. Be- 
tween this centre poppet and the outside pop- 
petsi and upon the centres aforesaid, are ad- 
justed the friction wheel and the cutter — the 
former against the division of the hanging lathe 
containing the pattern; the latter against the 
division containing the rough material. The 
friction wheel turns freely on the centre screws, 
and takes its motion from the pattern as the 
pattern turns. The cutter wheel is adjusted in 
like manner, and it is obvious their centre of 
motion is exactly the same. To the side of the 
cutter wheel are firmly attached by screws sev- 
eral cutters of a peculiar shape, each being bent 
into a semi-circular form. These cutters are 
so attached, that the curve they or any one of 
them describes in motion, is precisely the same 
as the periphery of the friction wheel. 

"In fig. 2, is represented the feeding screw, 
p p, which is a male screw, sustained at one 
end by the centre screw, marked h, passing 
through the wooden frame at the other end, by 
a box, in which it revolves freely; on the one 
end is a pulley or band wheel, seen at Q. A 
female screw is formed in the inside of hold- 
fast, g, and which opens like pincers, to be ap- 
plied to the feeding screw, and its handles be- 
ing secured by a slipping ring, it lays against 
the inner side of one of the cross bars of the 
sliding carriage, and thus gives motion to this 
sliding carriage as the male screw is turned 
round. The holdfast, in form of pincers, may 
be removed at pleasure. In both figures the 
drum, B, is represented. About this a leather 
band, R, is passed, which passes over the pul- 
ley, Gr, on the cutter wheel arbor. This drum 
is turned .by a ... . crank, W, as repre- 
sented in both figures, but may be turned by 
any power applied in common modes. The 
drum is two feet long, and two feet in diameter; 
and the band R, which passes round it, puts in 
motion the pulley, G, which is six inches in 
diameter, and thus drives the cutter wheel with 
great velocity. On the arbor of the drum near 
the crank, is a driving pulley, of one and a half 
inch in diameter, about which passes a band, 
that passes over and puts in motion the pulley, 
of ten inches in diameter, which is attached to 
the feeding screw, as to an axis, and puts this 
in motion, whereby, as above is mentioned, the 
holdfast female screw, by pressing against lie 
side of the cross-bar of the sliding carriage, 
draws or moves the sliding carriage from left 
to right. 

"On the arbor of the drum, at the end furthest 
from the crank," is another driving pulley, 
about which passes a band, which goes round a 
pulley attached to the back leg of the frame, 
and then over a pulley eight inches in diameter, 
which is attached to the standard, L, whose axis 
is a small pulley, c, of three inches diameter: 
from this a band passes to a pulley eight inches 
in diameter, attached _to the arbor or spindle of 
the pattern and rough' material. 

"Thus, when the drum is put in motion, the 
band which passes about it, puts in rapid mo- 
tion the cutter wheel, while the band whidi 
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passes from one of its little pulleys to fhe feefl- 
ing screw pulley, puts this in motion, and gives 
motion to the sliding carriage from left to right, 
and the other pulley on the drum axis puts in 
slow movement the pattern wheel and rough 
material in a direction opposite to that of the 
cutter. The friction of the pattern against the 
friction wheel, by the bearing of the hanging 
lathe against it, puts this in rotation at the 
same time that this prevents the swinging lathe 
from bringing the axis of the rough material in 
the smallest degree nearer to the cutters than 
is the axis of the pattern from time to time 
to the periphery of the friction wheel. 

"The consequence of which movement is, that 
the cutter chips away all the substance of the 
rough materai, which is further from its axis 
than the surface of the pattern is further from 
the axis of the pattern, and of course forms 
from the rough material an exact resemblance 
of the model. 

"Secondly. The said Thomas Blanehard ex- 
plains the principle or character of his machine 
or engine, which, in the language of the patent 
law, distinguishes it from all others known or 
used before. 

"It is this. Out of the rough material placed 
in the engine, there may be turned or formed 
at one contiimed operation, by the mode of 
operation in this second article explained, an 
exact resemblance in all respects of a model to 
be imitated; also a resemblance in reverse, as 
for example, a right foot shoe last, after a left 
foot shoe last, as the model, or vice versa; and 
this, however concave, plain, convex, angular 
or irregular may be the surface of tlie model, 
if the said surface be nevei-theless such that 
every the minutest portion thereof that is to be 
imitated by cutting, can be brought into close 
contact with the extreme edge of a circular 
plate, having its semi-diameter equal to the dis- 
tance between the cutting edge of the cutters 
used in operation, and the centre of motion of 
said cutters, and its periphery of the same form 
and dimensions as the outer side of the cutting 
edge of the cutters, the said plate being held 
vertically at right angles to the axis of motion 
in the model when placed in the engine, and 
the model being tui'ned round against it. 

"Also, a resemblance in form preserving the 
correspondent proportions with, but differing in 
dimensions from, the model, either larger or 
smaller than the model, and this too, however 
concave, plain, convex, angular or irregular the 
surface of the model may be, if the surface of 
the model be, nevertheless, such that every the 
minutest portion of the said surface can be 
brought in close contact with the extreme edge 
of a circular plate, having the form of the edge 
thereof correspondent to the form of the outer 
side of the cutt'ng edge of the cutters, but the 
size or width of said edge smaller than the 
width of the outer side of the cutting edges of 
the largest cutter which can be used, in order 
to cut the excavations in the form, and having 
a diameter less than the distance between the 
cutting edges and the centre of motion of the 
cutters, if the model be smaller than the form 
to be turned. But if the model be larger than 
the form to be turned, then the size or width 
of the edge of the circular plate must be larger 
than the outer side of the cutting edges of the 
largest cutter to be used, in order to cut the 
excavations in the form, and the semi-diameter 
of the plate greater than the distance between 
the centre of motion of the said cutters, and the 
said outer side of the cutting edges of the said 
cutters. The said circular plate, in all cases, 
bearing always the same proportion to the cut- 
ter, in respect to its diameter, that the diameter 
of the model bears to the diameter of the form 
to be turned; and in respect to the breadth of 
its edges, the same proportion to the breadth 
of the cutters, that the narrowest transverse 
excavation in the model bears to the same ex- 
cavation in the form to be turned. 

"Having thus far explained the principle of 



the machine, in relation to its products, the said 
Blanehard explains the mode of operation pe- 
culiar to his machine, whereby these products 
are obtained. 

"The rough material must be so placed in the 
machine, with respect to the cutter wheel, that 
the axis of motion of the rough material and 
the axis of the cutter wheel shall always, 
throughout tlie operation, be exactly parallel. 
Hence the movement of the rough material, and 
the movement of the cutter wheel, must be in 
opposite or the same direction, the movement 
of the cutter wheel being greatly the faster. 
Either the cutter wheel or the rough material 
must have a slow, gi-adual movement at right 
angles to the movement of the cutter wheel and 
rough material. By these co-operating move- 
ments, it is plain, the cutters are made to pass 
over the whole surface of the rough material, 
cutting away from it every the smallest portion 
that comes within reach of the cutters, provided 
the rotary motion of the rough material and the 
motion at right angles aforesaid be so timed, 
that the rough material makes one complete 
revolution at least while the cutter or the rough 
material by the motion at right angles afore- 
said is carried in the direction parallel with the 
axis of the rough material only the breadth, or 
a little less than the breadth, of that part of the 
cutting edges of the cutters, which cuts the last 
chip from the rough material in the process of 
cutting. 

"Having thus described the mode of operation 
by which the cutters are made to pass over the 
whole surface of the rough matei'ial, the said 
Blanehard explains the mode of operation 
whereby the cutters are made to cut away, 
from the rough material, all that part thereof 
which must be removed, in order to leave the 
form of the different resemblances of the model, 
mentioned in the former part of this article as 
the product of his said engine. 

"And fii-st, with respect to the resemblance, 
which is in exact imitation of the model in all 
respects. In this ease, the axis of motion in 
the rough material must be kept up from time- 
to time, throughout the operation, at the same 
distance from the cutting edge of the cutters as 
the axis of the model is from the edge of the 
friction wheel, or friction point. To this end, 
the axis of each must be so connected with each 
other directly, as in the drawing annexed; or 
indirectly, by placing one above another, or oth- 
erwise, in such a manner that as the promi- 
nent parts of the model revolve against the 
friction wheel, or friction point, and the axis 
of the model is thereby made to recede from the 
said friction point or wheel, the axis of the 
rough material is also thereby made to recede 
precisely as much from the cutting edges of the 
cutters, and so as the less prominent parts re- 
volve against the friction point or wheel, the 
axis of the rough material is thereby precisely 
as much approximated to the cutting edges of 
the cutters; and thereby all that portion of the 
rough material which lies more distant from the 
axis of its own motion than the surface of the 
model in correspondent parts is distant from the 
axis of motion in the model, is wholly removed, 
and thiis is left, out of the rough material, an 
exact resemblance of the model in all respects. 

"And in the second place, with respect to the 
resemblance in reverse, the position of the model 
and of the rough material of the cutter wheel, 
and the friction point or friction wheel, with re- 
spect to each other, and their several and co- 
operating movements, are the same as last 
above described, except that the movement of 
the rough material, or of the cutter wheel at 
right angles to their movement on their own 
axis, as above described, is different. In the 
case where the resemblance produced is tlie 
same in all respects, the rough material may 
have the same lateral or right angle movement, 
in respect to the cutters, as the model has in re- 
spect to the friction point or wheel. But where 
the resemblance is in reverse, as in the instance 
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of making a right shoe last after a left shoe last 
as the model, it is necessary that the cutters 
should pass over the rough material by a lateral 
or right angle movement contrary to that by 
which the model passes over the friction wheel 
or friction point. 

"And in the third place when the resemblance 
in form, but longer than the model, as above 
mentioned, is to be turned or wrought, the 
movement of the rough material, or of the cut- 
ters at right angles with their own motion on 
their own axis, must be faster than the same 
movement of the model, or of the friction wheel 
or friction point. But if the imitation is to be 
shorter, then the movement of the rough mate- 
rial, or of the cutters at right angles with their 
own motiou on their own axis, must be slower 
than the same movement of the model, or the 
friction wheel or friction point. The velocity of 
this lateral or right angle movement aforesaid, 
of the rough material, in respect to" the cutters, 
or of the cutter in respect to the rough material, 
must bear the same proportion to the lateral or 
right angle movement aforesaid of the model, 
in respect to the friction wheel or friction point, 
that the form intended to be produced or 
wrought will bear to the model to be imitated. 
As for example, if the imitation is to be twice 
as long as the length of the model in the direc- 
tion of the axis, the lateral or right angle move- 
ment aforesaid of the rough material, or of 
the cutters, must be precisely twice as fast as 
the same movement of the friction wheel or 
point, or of the model. • 

"Having thus showrf how the form to be pro- 
duced may be increased or diminished in the di- 
rection parallel with its axis, the said Blanchard 
explains how the form may be increased or di- 
minished in respect to its diameter or dimen- 
sions transverse to the axis. 

"If the form is to be of greater transverse di- 
mensions than the model, the axis of the rough 
material must be placed, and kept throughout 
the operation, at a greater distance from the 
cutting edges of the cutters than the axis of the 
model is distant from the friction wheel or fric- 
tion point, 

"But if the form is to be of less transverse di- 
mension than the model, then the axis of the 
rough material must be placed, and kept 
throughout the operation, at less distance from 
the cutting edges of the cutters than is the dis- 
tance of the axis of the model from the friction 
wheel or friction point throughout the opera- 
tion. 

"Moreover, the distance between the axis of 
the rough material from the cutting edge of the 
cutters, must bear the same proportion to the 
distance of the axis of the model from the fric- 
tion wheel or friction point, that the form to 
be produced bears to the model — greater if the 
form to be produced is greater, and less if the 
form to be produced is less. 

"Thus, if it be proposed to produce a form of 
twice the diameter, or transverse dimensions 
of the model, the axis of the rough material 
must be placed at twice the distance from the 
cutting edges of the cutters that the axis of the 
model is throughout the operation from the 
friction wheel or friction point; and this pro- 
portionate distance must be preserved through- 
out the -whole operation: whence it is plain that 
a form of twice the diameter will be produced, 
and so vice versa. It must, however, be care- 
fully remembered and observed, that, in turn- 
ing larger or smaller forms, the friction wheel 
or friction point must, in all cases where there 
are small excavations, concavities, or channels 
in the model, bear the same relation" to the 
largest cutter that can be used to cut the exca- 
vations, concavities and chauupls in the form, 
in respect to its semi-diameter, and the form 
and size of the edge of the periphery, that the 
model does to the form intended to be produce.d. 

"It is thus by accelerating the lateral move- 
ment of the cutters or rough material, and by 
increasing the distance of tie axis of the rough 
material from the cutters, and by apportioning 



the friction wheel or point to the largest cutter 
that can be used in manner aforesaid, that the 
machine produces a form larger than the model; 
and by retarding the lateral movement afore- 
said, and diminishing the distance of the axis 
of the rough material from the cutters, and 
adjusting the proportion of the friction wheel 
and cutters as aforesaid, that a form smaller 
than the model will be produced. 

'*In conclusion of this article, the said Blanch- 
ard declares, that as to the mechanical -powers 
by which the movements aforesaid are obtain- 
ed, he claims none of them as his invention; 
these movements may be effected by applica- 
tion of vax-ious powers indifferently; neither 
does he claim as his invention the cutter wheel, 
or cutters, or friction wheel as such, nor the 
use of a model to guide the cutting insti'ument, 
as his invention: all these are common prop- 
erty, and have been so for years; but he claims 
as his invention the method or mode of opera- 
lion in the abstract explained in this second 
article, whereby the infinite variety of forms de- 
scribed in general terms in this article may be 
turned or wrought. 

"Thirdly. The said Blanchard explains and 
describes the several modes in which he has 
contemplated the application of the principle of 
his discovery, invention, or machine. 

"This is susceptible of many different modes of 
app^cation, by placing some or all of its differ- 
ent parts in different positions, and by augment- 
ing the number of them; also, by making some 
or all of its parts of different forms or dimen- 
sions. 

"First In order to turn a right last from a 
left last, or vice versa, there may be two sliding 
carriages, each having two poppets, the pop- 
pets of tie one supporting the friction wheel, 
and the poppets of the other supporting the 
cutter wheel. These sliding carriages will be 
made to move fi'om the ends of the wooden 
frame towards each other, by means of the 
male screw and two holdfasts. The thread lof 
one-half the screw, say the half in front of the 
cutter wheel, running in the usual direction, 
that of the other, in a contrary direction, about 
the screw axis. The holdfast of the cutter 
wheel sliding carriage being placed and operat- 
ing as above described, the holdfast of the 
friction wheel sliding carriage is placed against 
the inner side of the bar of this carriage near- 
est to the cutter wheel carriage, and operates; 
in reverse, thus making the sliding carriages 
approach towards each other, and thereby the- 
whole machine being put in operation, the 
rough material is formed into a right last, if the 
model be a Jeft last, .and into a left last if the 
model be a right last. A new last being thus 
formed, this may stand in the swinging lathe 
as a model, and by shifting the cutter wheeL 
and the friction wheel, and placing the rough 
matei'ial in the place of the former model, an- 
other last will be formed exactly like tlie for- 
mer model; and by this alteration the- operationj 
may successively form a right from a left last, 
and then a left from a right and right from a 
left last indefinitely. Instead of a reverse screw 
and two holdfasts, two racks and two pinions- 
may be adjusted, and so instead of a screw in 
the machine as above described, a rack and 
pinion or any other mechanical power may be- 
used. So also, instead of pulleys in different 
parts of the machine, wheels meshing with each 
other may be used. 

"Second. The cutter wheel may be placed 
above or below the friction wheel, and the 
rough material may be placed in the lathe above 
or below the model, in which ease there will be 
only two poppets on the sliding carriage, but 
these must be high enough to receive both the 
friction wheel and the cutter wheel; and the di- 
visions in the swinging lathe, instead of being 
placed beside each other horizontally, vaxist be 
one above the other, and the rough material be 
placed opposite the cutter wheel, and the model 
opposite the friction wheel. 

"Third. The number of the lathes may be 
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augmented thus: on the opposite of the friction 
■wheel and the cutter wheel may be suspended 
a swinging lathe of like form as above describ- 
ed, and bearing in like manner against the said 
opposite side of the friction wheel and cutter 
wheel respectively. Also, a lathe of similar con- 
struction may be made to lay upon the upper 
side of the friction wheel and the cutter wheel, 
and another maybe made to bear up by a weight 
and cord passing over a pulley against the un- 
der side, and thus four lasts or other articles 
be turned at the same time; so the number of 
cutter wheels may be increased, and the lathe 
indefinitely extended. 

"Fourth. The friction wheel may be fixed in 
the lathe, and be stationary, and the model and 
rough material placed upon the sliding carriage. 
Also, the rough material and model may be 
alternately shifted in the manner in which the 
friction wheel and cutter wheel may be shifted 
alternately, as above described. 

"Fifth. To turn an article which is long, as 
a gun-stock for example, the frame may be 
lengthened, or the rough material placed above 
or below the model, and the cutter wheel placed 
above or below the friction wheel, or the lathes 
may be augmented in number as above de- 
scribed. Here the said Blanchard would state, 
that in making a gun-stock, the stock is turned 
in full size, and the hollow place where the 
gun-barrel lays in the stock, is cut out by an- 
other machine not described in this specifica- 
tion. 

"Sixth. An article may be formed of larger 
dimensions than the model, by placing the axis 
of the rough material at a greater distance from 
the cutter wheel than the model is from the fric- 
tion wheel, which will make the article bigger 
round, and by giving to the cutter wheel sliding 
carriage a more rapid horizontal movement than 
the friction wheel, which will make the article 
longer. But the said Blanchard thinks this 
mode of application not so perfect as the one 
above described; because it may be always 
easier to use a model of full size than to make 
the alterations in the lathe or in the cutter 
wheel carriage or poppets, which in this case 
would be necessary. 

"Seventh. It is obvious that, by this discovery, 
and the machinery aforesaid, any form, however 
irregular, may be exactly imitated, provided 
every part and portion of the model can be 
brought in contact with the periphery of the 
friction and cutter wheels; whence it results, 
that in cutting an article which is concave, as 
a tray, or other like hollow wooden ware, the 
diameter of the friction wheel and of the cutter 
wheel, as per second article, must be diminish- 
ed so that both can operate freely within the 
cavity proposed to be formed. 

"B ghth. Instead of the friction wheel as de- 
scribed above, a fixed circular plate of the same 
or proportionate diameter as the cutter wheel 
may be used, or a segment of a like circle so 
fixed that its periphery or extremity will be in 
contact with the model, or a square piece of 
iron or steel or other material may be so placed 
that the edge of it may come in contact with 
the model in like manner as the friction wheel. 
But the said Blanchard prefers the friction 
wljeel because it opposes less resistance to the 
movement of the model. 

"Ninth. The cutters may be formed and at- 
tached to the cutter wheel in various modes be- 
sides that above described; they may be formed 
and set in the cutter wheel lilie plane irons, as 
is used in the English machine for scoring 
blocks, described in the Edinburgh Encyclo- 
pedia; they may be formed like circular saws, 
and two, three, or more adjusted to the cutter 
wheel, so that one of them on one side or the 
other of the cutter wheel, or in the midst of 
them all, shall project the most, and the others 
receding towards the center of the cutter wheel, 
operate only on the part of the rough material 
which is more prominent than that on which 
the most projecting cutter operates. But the 



said Blanchard prefers the form of cutter above 
described, and makes no claim to any form of 
cutter as his invention. 

"Moreover, the cutters above described may 
be made sharp on both edges, and the cutter 
wheel be made to turn a quarter of a circle, or 
less, backward and forward, and so the cut- 
ters be made to cut by both edges. But the 
continued circular movement is believed to be 
preferable to any other. 

"The said Blanchard, in explaining and de- 
scribing the different modes in which he con- 
templates the application of the principle or 
character of his said machine or invention, does 
this in compliance with the requirements of the 
law, and not by way of extending his claim for 
discovery or invention. This invention is de- 
scribed and explained in the second article of 
this specification, to which reference is hereby 
made for information of that which constitutes 

I the principle or character of his machine or in- 
vention, and distinguishes it, as he verily be- 
lieves, from all other machines, discoveries, or 
inventions known or used before. 

"From which it is apparent that the principle 
of his machine or invention is different from the 
last making machine made and used in Wa- 
terbury, in Connecticut, and the card handle 

I machine used for a long time past in Boston; 

I and also from the machinery described in the 

I Edinburgh Encyclopedia for making ships' 
blocks and dead-eyes, and from the modes of 
turning irregular surfaces described in the 
French Encyclopedia." 

[NOTE, This patent was originally granted 
to T. Blanchard, September 6, 1819. For other 
cases involving this patent, see Blanchard v. 
Beers, Case No. l.oOfa; Blanchard v. Sprague, 
Id. 1,517, Id. 1,518; Blanchard v. Whitney, Id. 
1,519; Blanchard v. Eldridge, Id. 1,510; Blanch- 
ard's Gun-Stock Turning Factory v. Jacobs, Id. 
1,520, and note at end of Blanchard v. Reeves, 
Case No. 1,515]. 



Case No. 1,523. 

The BLANCHE PAGE. 

[Cited in The City of Troy and The Atlas, 
Case No. 2,7G9. Nowhere reported; opinion not 
now accessible.] 



Case No. 1,623. 

The BLANCHE PAGE. 

[4 Ben. 18G.] ^ 

District Court, S. D. New York. May Term, 
1870. 

TUGt AND Tow — PeRIIj OF THE SeA — BORDEN OF 

Proof. 

1. A steamboat agreed to tow certain canal 
boats from New Brunswick to New York, by 
way of the Karitan river and the Kills. On 
reaching the mouth of the river, inside of which 
there was good anchorage and a safe harbor, 
there was found outside «, high wind and a 
heavy sea. The steamer, however, went out, 
and, not being able to cross the flats, the tide 
being ebb, took a circuitous route by the chan- 
nel, going by South Amboy and down around 
the buoy at tail of the flats, and so around to 
Perth Ajnboy. While making this passage, two 
of the canal boats were sunk by the violence of 
the sea and the dashing of the boats against 
each other. Eeld, that it showed a want of 
ordinary care for the steamboat to venture out 
with such a tow when she did. 

[Cited in The Merrimac, Case No. 9,478; The 
Elmira, Id. 4,417-] 

[See The M. A. Lennox, Id. 8,987.] 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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2. That, the violence of the sea furnishing 
an adequate cause for the disaster, and the 
steamboat being in fault for placing the boats 
in such circumstances, she must be held to 
strict proof of any negligent act on the part 
of the boats, which she claimed to have been 
contributory. 
[See The Chancellor, Case No. 2.589; The 

Comet, Id. 3,051; The George Parrell, Id. 

5,332.] 

[In admiralty. Libels by Francis Markee 
and Lewis W. Phillips against the steam- 
boat Blanche Page (Edward Moran, daimant) 
. for negligently causing the .loss of the canal 
boat Biiys and the canal boat Coj.*nelius 
Haggerty. Decree for libellants.] 

Scudder & Carter, for libellants. 
E. EL Owen and James Taylor, for daim- 
ant 

BLATCHFORD, District Judge. The li- 
bels in these cases are filed to recover for 
damages sustained thi-ough the alleged neg- 
ligence of the steamboat Blanche Page, while 
engaged In towing two canal boats, called 
Schuylkill boats, loaded with anthracite coal, 
one, the Cornelius Haggerty, owned by the 
libellant in the first case, and the other, the 
John Hays, owned by the libellant in the 
second case. The Haggerty was sunk with 
her cargo. She was never raised. For her 
loss, and that of her pending freight and 
•other property on board belonging to her 
owner, he claims §2,000 damages. The Hays 
was also simk with her cargo, but she was 
raised and repaired. For the damage, and 
that sustained by the coal of which he was 
the carrier, some of whidi was lost, her 
■owner claims damages to the amount of 
§1,900. The contract for towage was from 
New Brunswidc to New York, by the way 
of the Raritan river and the passage be- 
tween Staten Island and New Jersey. The 
boats had come through the Delaware and 
Raritan canal. The steamboat left New 
Brunswidi: with them on the morning of the 
5th of July, 1807. She passed down the 
river with two boats on each side of her, and 
four boats in a hawser tier, at a consider- 
able distance astern. The Haggerty was in 
the hawser tier, having two boats on her 
right and one on her left. The boat on her 
right was ,a lake boat, considerably larger, 
higher and heavier than herself and the 
Hays. The Hays was on the right of the 
lake boat. The boat on the left of the 
Haggerty was a Schuylkill boat, about the 
size of tlie Haggel'ty. The steamboat, with 
her tow, passed out of the mouth of the 
river, and went by South Amboy, and down 
around the buoy at the tail of the flats or 
•oyster beds, and so ai*ound to Perth Amboy. 
She drew too mudi water to go across the 
flats at the time, the tide being ebb. Hence 
5he took the circuitous route by the channel. 
Other steamboats, with tows, which went 
■down the river, and reached its mouth before 
she did that day, went to Perth Amboy 
across the flats, the tide being higher, and 



they not di-awing so much water as the 
Blanche Page. The Haggerty sank a short 
distance after she had passed by South 
Amboy. The Hayes sank just as^ she was 
rounding the buoy, fi'om a half.' to three 
quarters of an hour after the Haggerty sank. 
They came out of the mouth of the river not 
far from three o'clodc in the afternoon. 

These boats sank in the midst of a violent 
storm and a heavy sea. The wind was 
about east, and the sea, as the tow turned 
the buoy, where the Hays sank, was directly 
on the starboard side of the Hays, putting 
her in its trough. The principal disputed 
question in the case is, as to whether it 
was negligence in the steamboat, and want 
of ordinary care, for her to have come out 
of the mouth of the river, and undertaken 
the comparativdy long and exposed trip she 
did, at the time she so came out The 
weather had been gi'owing bad all through 
the day, and the wind had been increasing 
in violence. There was good anchorage and a 
safe harbor inside of the mouth of the river. 
Without going in detail through the evi- 
dence, which is very voluminous, I think the 
clear weight of the testimony is, that it show- 
ed a want of ordinary care for the steamboat 
to venture out with such a tow when she did. 
It was easy to see, from a sxifficient distance 
up the river, the condition of the waters of 
the bay; the wind was high, and the steam- 
boat knew she could not cross the flats. She 
was in fault in exposing the boats to the 
risk, and must abide the consequences. The 
evidence shows, that those in charge of her 
did not take care to exercise their own inde- 
pendent judgment on the occasion, but went 
out because they saw, when they reached 
the mouth of the river, that the boats which 
had preceded them had gone out Those 
boats went across the flats. The Blanche 
Page was the only .one that came out of the 
river and went around the buoy. 

The answers aUege negligence on the part 
of those in diarge of the canal boats. The 
charge is general and not of any specific 
negligence. On the trial, it was attempted 
to be shown that the boats sank because 
their hatch covers were not fastened down, 
and that such covers came off either through 
the rolling of the boats or by being washed 
off by the waves, and allowed the boats to 
fill and thus sink.t The burden of proof 
is on the daimant to make out such negli- 
gence, as a contributory cause of the disas- 
ters. He has not done so. In regard to the 
Hays, there can be no doubt, on the proofs, 
that she filled because she had a hole broken 
in her by being dashed against the larger 
and heavier boat on her left, by the violence 
of the waves; and, although it appears that 
some of the hatch covers on the Haggerty 
came off before she sank, yet it is not estab- 
lished by the daimant that that circum- 
stance contributed to the disaster. The evi- 
dence shows an adequate cause, in the vio- 
lence of the sea, and the dashing of the boats 
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against the adjacent boats, particularly tlie 
lake boat, for the disasters, and this being 
so, and the steamboat being in fault in 
placing the boats in the predicament they 
were in, must be held to strict proof that 
they would not have sunk if their hatch 
covers had not come off before they sank. 
Such proof has not been made. Indeed, it 
can scarcely be said that there is any satis- 
factory evidence that any hatch covers on 
the Hays came off before she sank. 

There must be a decree for the libeUant in 
each case, with costs, with a reference to as- 
certain the damages. 

[NOTE. The final decree was affirmed by 
the circuit court, and the circuit court decree 
was subsequpntSy affirmed by the supreme court, 
neither of which cases appear to have been re- 
ported. For subsequent proceedings on the sum- 
mary judgment against the sureties, James C. 
Hartt and Kdward Godfrey, see Cases Nos. 
1,524 and 1,525. and Ex parte Phillips, 25 U. 
S. (Lawy. Ed.) 781.] 
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Tlie BLA>;CHE PAGE. 

[16 Blatchf. 1; » 7 Reporter, 326.] 

Circuit Court, S. D, New Yorlj. Feb. 12, 1S79. 

ABMiUALTr — ExforcixgPixal Decree — Exam- 
ination OF Sureties ox Appeal Boxd — Se- 

QUICSTKATIOS — CONTEMPT — ImPKISOSMENT TOR 

Debt. 

1. There is no statute of the United States 
wliich sxuthorizes or requires sureties in stipu- 
lations or appeal bonds, in a suit in rem, in ad- 
miralty, to appear before "the admiralty court, 
after a final decree in the suit, for examination 
concerning their property, according to the laws 
and practice of the courts of the state. 

[Cited in Quantity of Manufactured Tobacco, 
Case No. 11,499; The Sydney, 47 Fed. 

2. The mode of enforcing a final decree for 
the payment of money, in a suit in rem, in ad- 
miralty, is that prescribed by rule 21 in ad- 
miralty, by execution. 

3. A court of admiralty of the United States 
has no power to enforce such a decree against 
such sureties by the sequestration of their prop- 
erty, according to the practice of courts of equi- 
ty. 

[Cited in Winter v. Swinburne, 8 Fed. 53.] 

4. Nor can it punish such sureties for con- 
tempt for not performing their stipulations, or 
for failing to comply with the provisions of the 
decree. 

[Cited in Mallory Manuf'g Co. v. Fox, 20 Fed. 
410.] 

5. The abolition of imprisonment for debt, in 
J\ew lork, makes it impossible for the circuit 
court of the United States, in New York, to use 
imprisonment as a remedy in execution of a 
judgment requiring the payment of money due 
on such stipulations or appeal bonds. 

[Cited in Mallory Manuf'g Co. v. Fox, 20 Fed. 

[In admiralty. The executions issued on 
the summary judgment in the cause of The 
Blanche Page,' Case No. 1,523, having been 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



returned by the marshal wholly tinsatisfied, 
libellants move for an examination of James 
O. Hartt and Edward Godfrey concerning 
then: property with a view to its sequesti-a- 
tion, and for punishment for contempt. De- 
nied. 

[For opinion granting motion for judgment 
against the sureties' bond on appeal to the 
circuit court, see The Blanche Page, Case 
No. 1,525.] 

George A. Black, for the motion. 
Abiathar B. Millard and Jacob Vanatta, 
opposed. 

BLATCHFORD, Circuit Judge. These are 
two suits in rem, in admiralty, originally in- 
stituted, one by Lewis ^Y, Phillips and the 
other by Francis Markee, in the disti-ict 
court, and brought, by appeals taken by the 
claimant, Edward Moran, into this court. 
On the 22d of August, 1867, the vessel being 
in the custody of the marshal, under the pro- 
cesses issued by the disti-ict com-t in the 
two suits, the claimant, with J. C. Hartt 
and Thomas Cassidy, as sureties, gave a 
stipulation for value, in each suit, in the sum 
of $2,500, consenting and agi'eeing thereby, 
that, in case of default or contumacy on the 
part of the claimant or his sureties, execu- 
tion for 52,500 might issue against their 
goods, chattels and lands, the condition of 
each stipulation being, that the stipulators 
should, upon the interlocutory or final order 
or decree of the district com-t, or of any ap- 
pellate com*t to which the suit might proceed, 
and upon notice of such order or decree to 
the proctor for the claimant, abide by, and 
pay the money awarded by, the final decree 
rendered by the district court, or the appel- 
late com-t, if any appeal should intervene. 
On the giving of such stipulations, the ves- 
sel was discharged fi.'om custody. At the 
same time, the same parties gave a stipula- 
tion for costs, in each suit, in the simi of 
§250, consenting, that, in case of default or 
contumacy on the part of the claimant or his 
sureties, execution for the sum of 5250 might 
issue against their goods, chattels and lands, 
each stipulation being to the effect, that the 
stipulators should be, and each of them was, 
thereby bound, in the sum of 5250, condi- 
tioned that the claimant should pay all costs 
and expenses which should be awarded 
against him by the final decree of the dis- 
trict court, or, upon an appeal, by the ap- 
pellate co\n:t A final decree in favor of the 
libellant was rendered by the district coiu-t 
in each suit. The decree in the Phillips suit 
was made May 3d, 1872, and provided, that 
the libellant recover against the vessel $2,- 
740.62 damages and 5274.77 costs. The de- 
cree in the Markee suit was made August 
13th, 1871, and provided, that the libellant 
recover against the vessel $2,027.56 damages 
and 5320.22 costs. Each decree provided, 
that, out of the proceeds of the stipulations 
of the claimant for costs and value, when 
paid hato the registry, the derk shoidd pay 
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to the libellaiit the amounts so decreed; and 
tliat, unless an appeal should be taken with- 
• in the prescribed time, the stipulators for 
■costs and value should forthwith pay into 
court the amount of their said stipulations, 
and that the derk, after deducting the taxed 
costs of the officers of the court in the ac- 
tion, disti-ibute the proceeds in satisfaction 
of the decree. In each case the claimant 
took an appeal to this com-t from such final 
decree. In each case the claimant, with Ed- 
ward K. Godfrey and Asa D. Dickinson, as 
sureties, executed a joint and several bond 
to the libellant, on appeal, conditioned that 
the libellant should prosecute said appeal 
with effect, and pay all damages and costs 
which should be awarded against him as ap- 
pellant, if he should fail to make such ap- 
peal good. The bond in the Phillips case 
.was dated May 22d, 1872, and was in the 
penalty of $4,000. The bond in the Markee 
case was dated September 19th, 1871, and 
was in the penalty of §3,000. This court 
made a final dea-ee in each suit on the 2d 
of January, 1875, affirming the decree of the 
disti-ict court In the Phillips suit the de- 
ci*ee further provided, that the libellant re- 
cover against the vessel ?3,01d.39, the amount 
of the decree of the district court, and $5G2.- 
27 interest thereon, and $195.05 as costs of 
this court, amounting in all to $3,772.71; 
that the vessel be condemned therefor; and 
that, in pm'suance of the act of March 3d, 
lSi7, a summax-y judgment be and was en- 
tered against the vessel and the claimant 
and the said sureties, on the bond given on 
the appeal, for the sum of $4,000, the amount 
of said bond. In the Markee suit the decree 
further provided, that the libeUant recover 
against the vessel $2,347.78, the amount of 
the decree of the district com't, and $548.09, 
interest thereon, and $197.03, as costs of this 
court, amounting in all to $3,093.52; that the 
vessel be condemned therefor; and that, in 
pm'suance of the act of March 3d, 1847, a 
summary judgment be and was entei*ed 
against the vessel and the claimant and the 
said sureties, on the bond given on the ap- 
peal, for the sum of $3,000, the amount of 
said bond. The claimant took an appeal, in 
each suit, to the supreme court of the Unit- 
ed States, from such final decree of this 
court In each case the claimant, with Ed- 
ward K. Godfrey and James G. Hartt, as 
sureties, executed a joint and several bond 
to the libellant, on appeal, conditioned that 
tlie appellant should prosecute said appeal 
to effect and answer all damages and costs, 
if lie should fail to make his appeal good. 
The bond in each case was dated Januaiy 
15th, 1875. That in the Phillips case was in 
the penalty of $7,500. That in the IMarkee 
case was in the penalty of $0,200. The su- 
preme court made a decree in each suit af- 
firming the deci'ee of this court with costs, 
and interest until paid, at the same rate per 
annum that decrees bear in the courts of 
the state of New York. It fm-ther decreed, 
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in each case, that the libellant recover 
against the claimant $144.75, costs of the su- 
preme com-t On the 25th of July, 1878, oui 
the presentation to this com-t of the man- 
date of the supreme court in each case, a de- 
cree was made by this court, in the Phillips- 
case, that the libellant recover the said sum 
of $3,772.71, and interest thereon from Jan- 
uary 2d, 1875, amounting to $957.26, togeth- 
er with $144.75, costs, amounting in all, to 
$4,874.72, and that a summary judgment be 
and was entered against tlie claimant (the 
principal), and Edward K. Godfrey and 
James O. Hartt (the sureties), on the bond: 
on appeal to said supreme court, for the sum, 
of $7,500, the amount of their bond, and 
that execution issue thereon; and a decree- 
was made by this com*t in the Markee case^ 
that the libellant recover the said sum of 
$3,093.52, and interest thereon from January 
2d, 1875, amounting to $756.09, together with 
$144.75, costs, amounting, in all, to $3,994.36,. 
and that a summary judgment be and was 
entered against the claimant (the principal), 
and Edward K. Godfi-ey and James C. Hartt 
(the sureties), on the bond on appeal to said 
supreme com-t, for the sum of $0,200, the 
amount of their bond, and that execution is- 
sue thereon. 

It is now shown to this court on behalf of" 
the libellants, that the said Cassidy has 
died during the pendency of said appeals; 
tliat the said Dickinson has removed to- 
Michigan; that, on the 19th of August, 187S,. 
executions were duly issued to the marshal 
of the United States for this district, and 
have been returned wholly unsatisfied; that 
the said Hartt resides in the state of New 
Jersey, and owns real property there, but 
caiTies on business in the city of New- 
York; that the said Godfrey resides in the- 
city of New York; that the said Moran re- 
sides in the state of New Jersey; and that 
the said Dickinson resides at Detroit, in the 
state of Michigan, On the foregoing facts, 
and on notice to said Godfrey and said: 
Hartt, and the proctors for the claimant, 
the libellants now move this com-t, "that 
James C. Hartt and Edward K. Godfrey,, 
sm-eties upon the stipulations entered into 
herein, and sureties upon the appeal to the- 
supreme court of the -United States, be or- 
dered to appear before this court for exam- 
ination concerning their property, according- 
to the laws and practice of the state of New 
York," and "that they be ordered to disclose 
all information concerning their property, 
with a view to the sequestration thereof, and 
that they be directed to convey all of their- 
property to a sequestrator to be appointed 
by this court, and that the said James 0. 
Hartt and Edward K Godfrey be punished 
for their contempt in not performing their- 
said stipulations, and failing to comply with, 
the provisions of said decrees, and for such 
other order or relief as may be just" 

(1.) As to so much of the motion as asks 
that the sureties be ordered to appear before 
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this court for esamination concerning theii* 
property, according to the laws and practice 
of the state of New York. There is no 
statute of the United States which authorizes 
or requires such an examination in a suit in 
admiralty. Sections 914, 915 and 916 of the 
Revised Statutes apply solely to common law 
suits. Section 941 provides for such stipula- 
tions for value as were given in these eases, 
and enacts that judgment thereon, against 
hoth the principal and sureties, may be re- 
covered at the time of rendering the decree 
in the original cause. Rule 21 in admiralty 
provides, that, "in all cases of a final decree, 
for the payment of money, the libdlant shall 
have a writ of execution, in the natiu^e of a 
fieri facias, commanding the marshal, or his 
deputy, to levy and collect the amount there- 
of out of the goods and chattels, lands and 
tenements, or other real estate, of the defend- 
ant or stipulators." There is no other rule 
as to the enforcing a decree in a suit in rem. 
That rule is one of a series of rules made by 
the supreme court under section 6 of the act 
of August 23d, 1842, 5 Stat. 518, now section 
917 of the Revised Statutes, which provides 
that the supreme court shall have the power 
to prescribe the forms of process, the modes 
of proceeding to obtain relief, and generally 
to regulate the whole practice in suits in 
admiralty, by the circuit and district courts. 
Nothing is found which authorizes what is 
aslted for under the first branch of the 
motion. 

(2.) As to so much of the motion as asks 
that the sureties be ordered to disclose all 
information concerning their property, with 
a view to the sequestration thereof, and that 
they be directed to convey all of their prop- 
erty to a sequestrator, to be appointed by 
this court. There is no statute which con- 
fers on a com-t of admiralty of the United 
States those' powers of sequestering prop- 
erty which appertain to a court of equity, 
nor is there any mle which does so. The 
libellants have judgments, and, after exe- 
cutions have been issued and returned unsat- 
isfied, they can resort to the proper court to 
reach any property which the debtors may 
have. But this court, sitting in admii-alty, is 
not such court The fact that the libellants 
could not recover judgments on the stipula- 
tions or bonds in any otiier coxu-t than the 
admiralty court, does not prevent their re- 
sorting to other courts, where they have ob- 
tained judgments in the admiralty coui't to 
enforce such judgments. The judgments 
have then become like any other judgments 
in personam in any court In a suit in rem, 
where the court has acquired jurisdiction of 
the res, and has not voluntarily yielded pos- 
session of it, and has a right to recall it to its 
custody, it may proceed to do so, as against 
those who have it or have taken it; but that 
is not the present case. Rule 38. The libel- 
lants are general creditors, by judgment in 
personam, of the sxu-eties. The stipulations 



and bonds are merely to pay money, and the 
, judgments are money judgments.- The stipu- 
lators for value could not now perform the 
condition of their stipulation, by bringing the 
vessel into com-t. 

(3.) As to so much of the motion as asks 
that the sm-eties may be punished for con- 
tempt in not performing their said stipula- 
tions and failing to comply with the provi- 
sions of said decrees. At most, the stipula- 
tions, bonds and decrees create a debt from 
the sureties to the libellants. The decrees 
are decrees for the payment of money, and 
only for that. Prior to the December term, 
1863, of the supreme court, rule 21 in ad- 
miralty read thus: "In all cases where the 
decree is for the payment of money, the li- 
beUant may, at his election, have an attach- 
ment to compel the defendant to perform the 
decree, or a writ of execution in the nature 
of a capia,s and of a fieri facias, commanding 
the marshal, or hie deputy, to levy the amount 
thereof of the goods and chattels of the de- 
fendant; and, for want thereof, to arrest his 
body to answer the exigency of the execution. 
In all other cases, the decree may be enforced 
by an attachment to compel the defendant 
to perform the decree; and, upon such at- 
tachment, the defendant may be arrested and 
committed to prison until he performs the 
decree, or is otherwise discharged by law, or 
by the order of the court." At the Decem- 
ber term, 1861, the supreme court abolished 
that rule and substituted the following in 
its place, as rule 21: "In all cases of a final 
decree for the payment of money, the libel- 
lant shall have a writ of execiition in the 
nature of a fieri facias, commanding the mar- 
shal, or his deputy, to levy and collect the 
amount thereof out of the goods and chattels, 
lands and tenements, or other real estate, of 
the defendant or stipulator." It is quite clear 
that the supreme court intended to abolish 
attachments to compel the performance of 
general money decrees. 

Although this comrt has, under section 725 
of the Revised Statutes, power to punish, as 
a contempt of its authority, the disobedience 
of any party, or other pei-son, to any lawful 
wi'it, process, order, rule, decree or command 
made by it, yet it cannot properly punish, as 
such a contempt, the failm*e of these sm*eties 
to pay these money judgments. By rule 48 in 
admiralty, made at the December term, 1S50, 
of the supreme court, it is provided as fol- 
lows: "Impiisonment for debt, on process 
issuing out of the admiralty court, is abol- 
ished in all cases where, by the laws of the 
stale in which the court is held, imprison- 
ment for debt has been, or shall be hei'eaf ter 
abolished, upon similar or analogous process 
issuing from a state eom-t" By section 990 
of the Revised Statutes of the United States 
it is provided as follows: "No person shall 
be imprisoned for debt in any state, on pro- 
cess issuing from a coinrt of the United States, 
where, by the laws of such state, imprison- 
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ment for debt has been or shall be abolished. 
And all modifications, conditions and restric- 
tions upon imprisonment for debt, provided 
by the laws of any state, shall be applicable 
to the process issuing from the courts of 
the United States to be executed therein; 
and the same course of proceedings shall 
be adopted therein as may be adopted in 
the com'ts of such state." The stipulations 
and bonds in this case are contracts, and 
contracts to pay money. The decrees ai'e 
judgments requiring the payment of money 
due upon contracts. By the statutes of New 
York, imprisonment for deut is abolished as 
a remedy in execution of a judgment requir- 
ing the payment of money due on a contract, 
such as the contracts in this case. Laws N. 
Y. 1831, c. 300, § 1; Code Proc. §§ 12, 548- 
550, 1240, 1487. 
The motion is denied, in all its branches. 

[NOTE. For decision denying petition for 
mandamus to compel the circuit court to require 
the examination of the sureties, see Ex parte 
Phillips, 25 U. S. (Lawy. Ed.) 781-] 



Case Ko. 1,6S5. 

The BLAJSTCHE PAGE. 

CL7 Blatchf. 221.] * 

Curcuit Court, S. D. New York. Oct U, 1879. 

AdmibaIiTT — Appeai* — Bond — Sommart Judg- 
ment AGAINST Sureties. 

Where, in a suit in rem, in admiralty, in the 
district court, the claimant, after a decree for 
the libellant, appeals to this court, and this 
court decrees for the libellant for a sum not 
sufficient to allow of an appeal by the claimant 
to the supreme court, a summary judgment can 
be rendered at once by this court against the 
sureties in the appeal bond executed on the ap- 
peal to this court 

[Cited in The Sydney, 47 Fed. 262.] 

[In admiralty. Motion by libellants in the 
cause of The Blanche Page, Case No. 1,523, 
for judgment against sureties on claimant's 
bond on appeal to the circuit com-t after af- 
firmance by such court. Granted.] 

Scudder & Carter, for libellants. 
Benedict, Taft & Benedict, for sureties. 

BLATCHFORD, Circuit Judge. As this is 
not a case in which the claimants can ap- 
peal to the supreme court, there can be no 
supersedeas or stay of execution on the de- 
cree made by this court against the vessel 
libelled. Hence, the claimants, as appellants 
to this court, are obliged to pay at once the 
amount of such decree, and the obligation of 
the sureties tn the appeal bond to this court 
came into force without waiting for ten days 
to expire after the rendering of such decree. 
The motion for judgment against such sure- 
ties must, therefore, be granted. 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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[NOTE. For subsequent proceedings on the 
summary judgment against the sureties, see 
Ex parte Phillips, 25 TJ. S. (Lawy. Ed.) 781.] 
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Case K"o, 1,5S6. 

BLAND 'V. SOUTHERN EXP. CO. 

[1 Hughes, 343.] ^ 

Circuit Court, E. D. Virginia. April 18, 1877. 

Express Companies — Collection of Draft — Li- 
ability POK Act op Agent Acting in Anoth- 
er Capacity. 

Bulky produce, not such as an ordinary ex- 
press company usually transports, was shipped 
by the freight cars of a railroad company, to a 
distant railroad wayside depot to the name of 
the person who shipped it; this person wrote on 
the railroad receipt the words, "Deliver to S. 
H. Brown & Co., who were living at the place 
of destination, and dre'sv a sight draft upon S. 
H. B. & Co. for the value of the produce, and 
took the railroad receipt and draft to the ofiice 
of an express company, delivered them to a 
clerk of the company, and obtained the express 
company's receipt for the draft "for collection." 
The depot agent at the destination of the goods, 
who was also the agent of the express company, 
delivared the produce to S. H. B. & Co. as agent 
of the railroad company, upon ascertaining from 
the writing on the face of the receipt of the rail- 
road' company, sent him by the express company, 
that the goods were intended for S. H. B. & Co. 
In an action brought by the shipper of the 
produce, against the express company for the 
amount of the draft held, that the railroad 
company had a right to deliver such bulky prod- 
uce to the consignees as soon as they were 
identified; that the express company did not by 
construction or actually have custody of the 
produce, and was not bound to take custody of 
it, and did not become liable for its value in con- 
sequence of its own agent (acting as agent of 
the railroad company) having delivered the prod- 
uce, instead of holding it until the payment of 
the drafts. 

At law. This was an action of assumpsit 
[J. B. Bland against the Southern Express 
Company] for the value of certain shipments, 
chiefly of bulky produce, made under the cir- 
cumstances detailed by the court in its writ- 
ten decision. There was a trial by jury, and , 
a verdict for plaintiffs. A motion for a new 
trial was introduced. pMotion granted.] 

Robert Howard and John S. Wise, for 
plaintiffs. 
Robert Ould, for defendants. 

The following was the decision of the judge: 
HUGHES, District Judge. The plaintiffs, 
J. B. Bland & Co., living and doing business 
in Richmond, made three several shipments 
on freight cars of the Chesapeake and Ohio 
Railroad Company, chiefly of heavy produce, 
including a carload of hay, 110 barrels of 
flom*, 150 bushels of meal, 75 bushels of corn, 
to Cotton HiU depot, in the mountains of 
West Virginia, consigned to themselves (J. 

^ [Reported by Hon. Robert W. Hughes, JAs- 
trict Judge, and here reprinted by permission.] 
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B. Bland & Co.). These shipments were, 
nearly all of them, not of such articles as 
were in the line of business of the Southern 
Express Company. The plaintiffs took re- 
ceipts of the railroad company for each ship- 
ment They wrote on the face of these re- 
ceipts the words, "Deliver to S. H. Brown & 
Co.: J. B. Bland & Co." Tliey took these 
drafts and receipts to the office of the ex- 
press company in Bichmond, delivered them 
to one of the clerks in the office, and obtained 
the company's receipt for the drafts, "for col- 
lection." The depot agent of the railroad 
company at Cotton Hill and the agent of the 
express company there were one and the 
same pei-son. As soon as this agent learned 
from the writing on the face of the railroad 
company's receipt, that the shipments were 
intended for S. H. Brown & Co., he delivered 
them to that concern, stating in evidence that 
he delivered them as agent of the railroad 
company. He also presented the drafts to 
the concern for payment, which they were 
unable to make. He duly returned the drafts 
and receipts to the express company at Rich- 
mond with a memorandum on them, "not 
paid for want of funds," and the plaintiffs 
were duly notified of their action. This ac- 
tion is brought for the face value of these 
three drafts, and is founded on the supposi- 
tion that the express company became liable 
by having delivered the produce shipped be- 
fore the drafts were paid. The course of 
making shipments by freight cars on the rail- 
roads of this country, is for the shipper to 
pay or not paj' the freight charges on deliv- 
ering the goods for shipment, to take the rail- 
road company's receipt, and to mark the con- 
signee's name on the goods, or indicate it to 
the company on making the shipment The 
goods or produce are delivered to the con- 
signee by the depot agent at the place of des- 
tination, on arrival, on demand. It is not 
the custom of raih'oad companies to receive 
drafts or biUs of exchange for collection at 
all, not even drafts for the value of the par- 
ticular shipments on which they are drawn, 
or to hold the goods or produce imtil these 
drafts are paid. Such a proceeding would 
be foreign to the business of railroad com- 
panies; is never allowed by them; is gener- 
ally impracticable in itself; and is wholly 
unknown in practice. There are many rea- 
sons why this proceeding could not obtain; 
one of which is, that necessity requires that 
produce should be delivered promptly on ar- 
rival, especially at wayside depots, being in 
general too buUiy to admit of being stored, 
and being such as would clog and glut way- 
side depots beyond their capacity. The de- 
pot in this case was in a narrow pass in the 
mountain, on the banlis of a turbulent river; 
and, of the produce shipped by the plaintiffs, 
there was, among other things, a carload of 
hay which could not be stored at all, a ear- 
load of flour which would unduly incumber 
the small depot building there, and other 
things equally bulky and inconvenient to 



store. It would have been vain, idle, and 
preposterous for the plaintiffs in this cause 
to have endeavored to induce the railroad 
company to agree to hold their produce until 
the drafts for its value were paid. That 
would have been foreign to the usage of the 
railroad company, probably impracticable in 
itself, and a sort of engagement which the 
company could not, consistently with its 
modes of transportation, its interests, and its 
principles of business, make with any cus- 
tomer. 

The plaintiffs here have sought to accom- 
plish by indirection what it was not prac- 
ticable for them to do by direction, of coiu-se 
without improper motive. They sought to 
bring the express company under obligation 
to do what the railroad company would not 
do. They sought so to contrive as to secure 
tlie holding at Cotton Hill depot, until their 
drafts were paid, of the bulky produce which 
they had shipped there, in spite of the usage 
of the railroad company not to hold produce 
until drafts drawn against it were collected 
The Southern Express Company, like other 
express companies, does two kinds of busi- 
ness. 1st It carries in express cars, light 
freights, called express freights; often col- 
lecting the value of the parcels carried on 
0, O. D, drafts, 2d, It receives for collection 
and collects drafts drawn upon places where 
there are no banks, not accompanied by 
goods shipped by express to the persons on 
which such drafts are drawn. It was the 
latter kind of transaction which the express 
company in this case undertook for the 
plaintiffs. It received nothing besides the 
drafts but railroad receipts, having on their 
face a designation of the firm to whom the 
shippers intended that the produce should be 
delivered. The writing on the face of these 
receipts did not say that the receipts were 
not to be delivered to S. H. Brown & Co. un- 
til the drafts were paid, and even if it im- 
plied as much, there was no breach of such 
an order by the express company; for it had 
custody of nothing but the drafts and re- 
ceipts, and has never parted with the cus- 
tody of either. The writing on the face of 
the raih-oad receipts did not in terms give 
any direction in regard to the produce, which 
was in custody of the railroad company; but, 
even if it had done so, it could not thereby 
have imposed upon the express company an 
obligation to hold freight which was not in 
their custody, in violation of the usage and 
convenience of the railroad company, and 
in a way probably impracticable in itself. 
The plaintiffs could not by deliveiing a draft 
for collection to an express company, coupled 
with a railroad receipt, impose upon the ex- 
press company, by implication, through the 
inadvertence of a clerk of the express com- 
pany in receipting for the draft, an obliga- 
tion to do that with freight, shipped by the 
railroad, which they could not by any pos- 
sibility have induced the railroad company 
itself to do. 



£3 Fed. Cas. page 669] 



The railroad compaBy T>y its agent had a 
right, at such a depot as Cotton Hill, to de- 
liver such bulky and cumbrous articles as 
were shipped in their cars, to the person to 
whom they were shipped, as soon as it iden- 
tified that person; and neither the plaintiffs 
alone, nor the plaintiffs and express com- 
pany together, could take away or limit that 
right It could only be limited -by an agree- 
ment of the railroad company itself. That 
right the raih-oad company through its own 
agent exercised in this case. If there was 
any responsibility incurred by so doing, the 
responsibility is on the railroad company, for 
It alone had the custody of the produce. The 
express company did not only not have 
custody, but was justified in not taking cus- 
tody of such produce at such a place, for the 
purpose, even if it had been practicable to 
hold it, of holding it in violation of the usage 
^f the railroad company. Such an under- 
taking would have been out of its line of 
business, and could not be implied from any 
routine action of one of its clerks. The dec- 
laration in this case charges throughout, that 
the express company had custody of the 
produce which was shipped by the plaintiffs. 
The proof is that the produce was never in 
custody of the express company, but that it 
was delivered to S. H. Brown & Co. by the 
railroad company, without ever haying been 
in the custody of the express company. I 
think the verdict was so clearly conti-ary to 
the law and the evidence as to Justify the 
■court in setting it aside, which is accordingly 
■done. 



Case mo. 1,5S7. 

In re BLANDEST. 

[1 Lowell, 543; ^ 5 K B. R. 39.] 

District Court, D. Massachusetts. Feb. Term, 

1S71. 

Bankruptcy — Use of Wife's Separate Estate 
BY Baxkudpt — Proof of Debt to Wipe. 

1. The bankrupt's wife may prove as a cred- 
itor against his estate in. bankruptcy for money 
realized by him out of property which slie held 
;as lier separate estate under the statutes of Mas- 
sachusetts, if the evideiice clearly shows that 
the transaction was intended to be a loan and 
4iot a gift. 

[Cited in Be Jones, Case Ko. 7,4M; Be Jor- 
dan, Id, 7,511; Clark v. Hezekiah, 24 Fed. 
GG4; Be Boston & Fairiiaren Iron-Works, 
29 Fed. 7S4; " Fleitas v. Richardson, 147 
U. S. 550, 13 Sup. Ct. 497-1 
[See In re Bi£;eIow, Case No. 1,398; Sigsby v. 
Willis. Id. 12,849; Muirhead v. Aldridge, Id. 
9,904.] 

[2. Cited in Re McLean, Case No. 8,879, to the 
-point that the nineteenth section of the statute 
-covers the indebtedness of a trustee to his cestui 
^ue trust, and makes it provable in bankruptcy.] 

[3. Cited in Re Jordan, 2 Fed. 319, to the 
point that equitable debts may be proved in 
banki'uptey.] 

[4. Cited in WlsweU v. Jarvis, 9 Fed." 87, to 
the point that an understanding between hus- 

^ [Reported by Hon. John Lowell, LL. D., Dis- 
itrict Judge, and here reprinted by permission.] 
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band and wife that on his death she should have 
all his estate is not a good consideration for. a 
conveyance to her as against creditors.] 

[5. Cited in Re Boston & Fairhaven Iron-. 
Works, 23 Fed. 881, to the point that an account 
of profits against an infringer of a patent right 
is provable in bankruptcy, being like an equi- 
table claim for money had and received.] 

Bankruptcy. This was a petition by the 
wife of [E. G. Blandin] the bankrupt for the 
allowance of a claim against his estate for 
property lent by her to him, with a promise 
made by him at the time of the loan that he 
would repay her. The property consisted of 
stock and money in savings banks to the 
amoimt of two thousand doUars, which the 
wife received as a distributive share from 
her mother's estate. With this the husband 
bought out a grocery store in Taimton, and 
after carrying on business for about a year, he 
failed. The question was whether such a 
claim could be proved against the estate of 
the husband in bankruptcy. 

C. A. Reed and G. M, Reed, for petitioner. 
J. H. Dean, for assignee. 

LOWELL, District Judge. The statute of 
Massachusetts gives manied women power 
to contract concerning their separate prop- 
erty, and to sue and be sued in all matters 
relating to the same, as if they were sole. 
Gen. St e. 108, §§ 1-6. In this respect, the 
act may be said to be declaratory of the rules 
before adopted by courts of equity, though 
going much further in ascei-taining what 
shall be considered separate property. This 
statute does not give any right to husband 
and wife to contract with each other, or to 
sue each other, at law; Lord v. Parker, 3 
Allen, 127; Edwards v. Stevens, Id. 315; 
Knowles v. Hull, 99 Mass. 504. The bank- 
rupt, therefore, having borrowed of his wife 
the money and personal property from which 
money was realized, the contract to repay it 
could not be enforced at law. And it is gen- 
erally true, that a contract void at law is 
void in equity. To this general rule there 
are well-known exceptions, one of which is a ■ 
contract between husband and wife concern- 
ing her separate property, which courts of 
equity will uphold and enforce. In this way 
a wife may become the a*editor of her hus- 
band: Fenner v. Taylor, 1 Sim. 169; Towers 
V. Hagner, 3 WharL 48; Riley v. Riley, 25 
Conn. 154. 

I do not understand that it has ever been 
decided in this commonwealth that these doc- 
trines do not fully apply in equity to separate 
property held under the statute. It seems to 
me that the statute merely enlarges the field 
for the application of those doctrines; and I 
apprehend that, if a husband should possess 
himself of his wife's property, whether by 
force, by fraud, or by virtue of a contract to 
repay it, very little difficulty would be foimd 
in discovering a remedy in the courts of the 
state. The cases of Tm-ner v. Nye, 7 Allen, 
176, and Phillips v. Frye, 14 Allen, 36, differ 
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essentially from this case, because in neitlier 
of them was the property the separate es- 
tate of the wife; if it had heen, I venture 
to think that the former case would have 
been decided in favor of the wife, although 
the latter might have been embarrassed by 
the want of full equity powers in the courts 
of probate. The turning point in both those 
cases was that the property not being sep- 
arate, there was no valuable consideration 
for the promise, an objection equally fatal in 
equity as at law. In this I may be mistaken; 
but if so, it is not upon any question of the 
local law, but of the application of general 
rules of equity to that law, which is a point 
I should be obliged to decide for myself in 
any event. And my opinion is that in equity 
the petitioner has a right to be repaid out 
of the husband's estate, whether his obliga- 
tion be called an equitable debt or a trust. 

Whether in any ^ven case the wife has 
such an equitable claim, is a question of 
fact. K she has pei-mitted her husband to 
use her money, and especially her income, for 
a long course of years, the presumption of a 
gift is almost irresistible, and if a gift, she 
cannot recall it: Caton v. Rideout, 1 MacN. 
& G-. 599; Gardner v. Gardner, 1 Giff. 126. 
If, on the other hand, he obtained the money 
without her consent, or on a promise to hold 
it as a trustee or to repay it, he must do so: 
Rich V. Cockell, 9 Ves. 369; Darkin v. Darkln, 
17 Beav. o7S; Rowe v. Rowe, 2 De Gex & 
S. 294; Walker v. Walker, 9 Wall. [76 U. S.] 
743. In this case the evidence shows that 
the money realized from the wife's separate 
personal property was to be repaid. 

Under these circumstances the wife claims 
the right to prove for the amount against 
the husband's estate in bankraptcy, or that 
the court, imder its equitable powers, should 
order such a sum as may be just to be paid 
out to her by way of settlement The case 
does not come within the latter alternative. 
There is no chose in action or special fund 
in the hands of the assignee, with which a 
court of equity can deal; the money has 
gone into the mass of the husband's assets, 
and the petitioner must come in as a gen- 
eral creditor, or not at aU. That she or her 
next friend may prove as a creditor was held 
in Re Bigelow [Case No. 1,398]; Ex parte 
Wells, 2 Mont. D. & D. 504; Ex parte Thring, 
Mont. i& C. 75- It is very doubtful whether 
such a debt could have been proved under 
the insolvent law of Massachusetts, for that 
law was considered to refer only to legal 
debts (Robb v. Mudge, 14 Gray, 540); but I 
have little doubt that equitable debts are 
within the scope of the bankrupt act It 
seems to me to be the intent of that statute 
to give all creditors an equal share of the as- 
sets without regard to the mode in which 
their rights might have been enforced if there 
had been no bankruptcy; and that the debt- 
or shoxdd be discharged from all debts and 
demands which are liquidated or capable of 
liquidation. In respect to both debtors and 



creditors the act is highly remedial, and the 
district couLTt is vested with most ample equi- 
table powers to enable it to work out full 
remedies to aU persons. It has always been 
the law of England that equitable demands 
may be proved in bankruptcy: Ex parte Wil- 
liamson, 2 Ves. Sr. 252; Ex parte Taylor, 2 
Rose, 175. "A commission in bankruptcy," 
said Lord Eldon, "is nothing more than a 
substitution of the authority of the lord chan> 
ceUor, enabling him to wor-k out the payment 
of those creditors who could by legal actioA 
or equitable suit have compelled payment": 
Ex pax'te Dewdney, 15 Ves. 49S. The nine- 
teenth section of our statute makes provable 
all debts and liabilities, in language broad 
I enough certainly to cover such as a trustee 
I owes to his cestui que trust, or a partner to 
his copartner; and so of demands which, but 
for the bankruptcy, would be properly cog- 
nizable in a court of admiralty. If this be 
not so, I do not see how the law can be uni- 
form, for proof of debts will depend on the 
remedies given in the several states, in one 
of which the very same debt might be sued 
at law which in another must be prosecuted 
in equity, and in some of which there is no 
distinction between law and equity. 

The twenty-fom-th section provides that a 
creditor who appeals from the rejection of 
his claim, shall file a statement in writing, 
setting forth the same substantially as in a 
declaration at law, and that like proceedings 
shall be had as in an action of law. This 
section, perhaps, is the one on which a doubt is 
raised, as it is precisely like the one refeixed 
to in the observations of the court in Robb 
V. Mudge, above cited. But the provision 
here seems to be made for the ordinary case. 
It is seldom that a debt is offered for proof, 
that could not be sued at law; and in this 
section, if it is to be taken literally, this 
very rare case is overlooked. But there is no 
sort of doubt that the circuit court has full 
appellate power, and that it may take such 
order in relation to appeals not fully provid- 
ed for by section twenty-fom- as may be nec- 
essary to conform the proceedings to the na- 
ture of the case. It was not at aU the pur- 
pose of that section to prescribe what debts 
might be proved, but merely the mode of 
conducting appeals; and it is, therefore, but 
slightly and incidentally that it supplies an 
argument for any construction of section 
nineteen. 

The real difSculty in these cases is found 
in the evidence. There is great danger of 
fraud and mistake, and all demands of this 
sort must be examined with the utmost care. 
If on such examination the case is fairly 
made out, I have no right to disregard well- 
settled rules of equity, which declare and 
uphold the wife's right to recover. 

Mrs. Blandin is to be admitted as a cred- 
itor for two thousand dollars, the sum ad- 
vanced, without interest, the evidence show- 
ing no contract for interest 

Order accordingly. 
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Case 'No. l,5S7a. 

Ex parte BLANDY. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 1,528. 

In re BI/AIsTDY. 

[1 MacA. Pat. Cas. 552.] 

Circuit Court, District of Columbia. Jan. Term, 
1858. 

Patents— iMPfiovEMEiiT in PoitTABiiE Steam Es- 
QiNEs— Double Use — Sofficjencx of Inven- 
tion. 

p.. The application of a hollow bed-plate at- 
tached to a boiler and portable engine for the 
purpose of relieving the operative parts of the 
latter from the contraction and expansion of the 
boiler, and the boiler from the direct strain of 
the engine, is a mere colorable variation or 
double use of similar bed-plates in prior use, 
and is not patentable.] 
[Cited in Smith v. Thomson, 38 Fed. 606.] 

[2. The new application of the principle of an 
alleged invention, which has been discovered and 
applied before, is a double use.] 

[3. Though the new application possess some 
degree of novelty, unless the new occasion on 
which the principle is applied leads to some Mnd 
of new manufacture or to some new result it is 
but a double use.] 

[4. If the same purpose has in other instances 
been accomplished by substantially the same 
means, the use of those means on a new occa- 
sion does not constitute a sufficiency of inven- 
tion.] 

[Appeal from the commissioner of patents.] 
[Application by Henry and Frederick I. 
li. Blandy lor a patent for au improvement 
in portable steam-engines. From a decision 
of the commissioner refusing the application, 
OTune 15, 1857, the applicants appeal; 
Affirmed.] 
P. Hannay, for appellants. 

MORSBLI/, Circuit Judge. The claim as 
amended is described in the following terms: 
"Having thus described our improvement, 
what we daim as new, and desire to secure 
by letters patent, is the application to port- 
able steam-engines of a hollow bed-plate, in 
the manner substantially as described, for 
the support and attacliment of tlie operative 
parts of the engine, whereby the latter in 
working is rendered independent of the con- 
traction and expansion of the former, and 
the boiler relieved from the dh*ect strain of 
the engine, as set focth." On the 15th of 
June, 1857, the commissioner says: "Your 
application for improvement in portable en- 
gines has been examined under rule 114, and 
a patent thereon refused." 

Three reasons of appeal are assigned: 
First Because the office has failed to give 
a reference showing the device applied in the 
same manner and for the same pm*poses as 
that claimed by the applicants. Second. 
Because the reference given to the engine 
described in Lrardner, and sho-vvn in plate 12 
of the same, cited in the commissioner's de- 



cision as an apposite reference, cannot be 
considered as a reference at all, as it is not 
used as a support for the working parts of 
the engine, but merely as*a heater to econo- 
mize the heat of the waste steam. Third. ■ 
The opinion of the office, to wit, "the neces- 
sity for some provision to accommodate con- 
traction and expansion in machines requiring 
an extended metallic sm'face, is so perfectly 
familiar to every good mechanic that no 
structure of such material that had to en- 
coimter great changes of temperature would 
be attempted without some such accommo- 
dating provision," cannot be considered as a 
just cause for refusing a patent to the appli- 
cants; as, j5i-st, the law does not recognize 
a necessity for the invention of a machine, 
&c., to effect a useful result, as a reason for 
refusing a patent on the same [when invent- 
ed] ^; and second, a mere belief or reason 
on the part of the office, without assigning 
proper references to substantiate the same, 
is not a reference, as contemplated by law, 
and hence is not a lawful reason for refusing 
the patent 

The commissioner states as the general 
groimd for his decision "that, as in the con- 
struction of every character of steam-engine 
no more metal is used than in the soimd 
judgment of the builder is required to* give 
it strength and durability and adapt it to its 
particular position, it wiU. readily be seen 
that the making of one part of the engine 
solid and another part hollow must be of 
common consideration, arising out of the 
various circmnstances of locality, use, dura- 
biUty, and economy. Certain references have 
been given to this position which show, from 
an early date to the present time, that not 
only in portable but in all classes of steam- 
engines the hollow or tubular character of 
the stiTicture has been made of importance, 
and such parts of the engine as were thus 
made have been used for various piu'poses; 
to show which, particular references aire 
given to Lardner . on the Steam-Engine, 
plate 12, p. 148, in 1802, whei'e the hollow or 
tubular quality is fuUy employed, the tubular 
part of the structure serving to sustain the 
smoke-stack of the boiler, the exhaust pipe, 
and part of the valve gear, while it is made 
to serve the very useful purpose of a feed- wat- 
er heater. In Repertory of Patents (2d S. vol. 
2, p. 175) is shown an engine, the entire base 
of which is hollow and used as a water reser- 
voir—invented in 1802. Herbert's Encyclo- 
paedia (volume 2, p. 701) shows the hollow 
bed-plate used for two purposes, where com- 
pactness appears to have been a prominent 
intention of the inventor, two of th" com- 
partments being for the working eyUnders 
and the third designed for the conden- 
ser." The commissioner then passes on 
to more recent dates, and says: "The refer- 
ences in the descriptive catalogue of the Lon- 
don exhibition (page 375) show portable en- 

* [From 3 App. Com'r Pat 77.] 
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^nes with hollow supports sustaining differ- 
ent parts. Burrell's (page 36S) shows the 
(jylinder and valve gear sustained on a hol- 
low frame or box* placed above the furnace 
of the boiler, with the bearing of the fly- 
wheel upon another box near the smoke-box 
of the boiler. The same may be said of Bar- 
rett's engine, illustrated on page 377. Though 
the box supporting the cylinder on the boiler 
in this engine is shallow, it is evidently not 
solid, but hollow. The same is evident in 
Tm-ner's engine, illustrated on page 391, and 
Hornby's, on page 39G." As tending to prove 
the same position, the commissioner refers to 
the files of the office, showing a number of 
cases particularly stated by him, from all 
which the commissioner says: "Is it not 
very clearly and fully sho^Ti that there is no 
novelty in consti'ucting engines of any spe- 
cial character with hollow bet-plates or sup- 
ports? * « * The applicant insists, not- 
withstanding this mass of strong and perti- 
nent evidence, that he is entitled to a patent 
on this application, because the references do 
not show that the hollow bed-plate was de- 
signwl by others for the same pm'poses and 
for fulfilling the same intentions contem- 
plated by him. It is not proposed to show 
that the position assumed by the appellant is 
incorrect; that is, that others have not used 
the hollow bed-plate for the same pm-pose 
and with the same intentions, for the great 
reason that his premises are without any sup- 
port derived either from the enactments of 
congi-ess concerning patents, from the practice 
of the patent office, or from the decisions and 
rulings of the com-ts. It is therefore of no 
moment whether he is the first to use hollow 
bed-plates for the pm-poses and with the in- 
tention named by him or not. The laws" do 
not in any degree whatever set out pm-pose 
or intent as a cause for granting a patent. 
Only a few rulings and opinions will there- 
fore be quoted. Reference is given to Phil, 
Pat 106; Curt. Pat. p. 4, § 4; Bean v. Small- 
wood [Case No. 1,173]; Winans v. Provi- 
dence R. Co. [Id. 17,858]; and the opinion of 
Judge Cranch in the appeal case of John F. 
Kemper from the decision of the commis- 
sioner of patents" [Id. 7,6S7]. 

This was the state of the said case brought 
before me on thp day and place appointed 
by me for the hearing thereof, at which time 
and place an examiner on the part of the 
office appeared, with all the papers, &c., in 
said case, and on the part of the appellant 
his attorney appeared, and upon his applica- 
tion was allowed to propoimd certain inter- 
rogatories to said examiner in explanation 
of the principles of the said improved ma- 
chine, according to the provisions of the act 
of congress, which said examination will be 
herewith sent, (reference thereto will fully 
-appear.) 

In answer to the fii*st interrogatory, the ex- 
aminer says: "I have frequently seen en- 
gines running with hoilow bed-plates." 

Fourth interrogatory: "Does the work- 
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ing of portable engines strain the boilers?" 
Answer: "It depends altogether on the 
strength of tlie boiler and the power of the 
engine; it has no tendency to strain it if the 
boiler is sufficiently strong." 

Sixth interrogatory: "Is the power of the 
engine usually proportioned to the capacity 
of the boiler?" Austver: "The boiler is 
usually adapted to the engine." 

Ninth interrogatory: "Will the expansion 
and contraction of the boiler, as its tempera- 
ture is varisd and lowered, sti-ain the work- 
ing parts of the engine if attached directly 
to it?" Answer: "That depends in a great 
measm-e upon the construction and arrange- 
ment of the engine and the kinds of metal 
used in its various parts." 

Tenth interrogatory: "How? What dif- 
ferent kinds of metals effect this?" An- 
swer: "All metals do not expand equally by 
heat, and hence an engine might be injmred 
more or less by expansion when consti'ucted 
of different kinds of metals." 

Eleventh interrogatory: "Will the expan- 
sion and contraction of the boiler as its tem- 
peratm-e varies strain the working parts of 
the engine if attached directly to it, both be- 
ing consti'ucted entirely of the same metal?" 
Answer: "I should think not." 

Twelfth interrogatory: "Will the appel- 
lant's injprovement have a tendency to pre- 
vent the stL-aining of the engine and boiler, 
as arranged and combined, the engine and 
boiler being of tJie same metal?" Answer: 
"Not as little as if there was not any cylin- 
der or bed-plate interposed." 

Thirteenth interrogatory: "If the boiler 
and engine be made of different metals, how 
then?" Answer: "If made of different met- 
als, there would be more injm'y from expan- 
sion and conti'iictioii." 

Fourteenth interrogatory: "Will the appel- 
lant's improvement" have a tendency to pre^ 
vent tJie straining of the engine and boiler, 
as ai-rauged and combined, the engine and 
boiler being both made of different metals?" 
Answer: "I should think not." 

Fifteenth interrogatory: "When two pieces 
of the same kind of metal are secm-ed to 
each other, and are unequally heated, will 
they have a tendency to strain and bm"st 
from each other?" Answer: "Yes." 

The case was then submitted on the writ- 
ten argument of the appellant's counsel and 
the proceedings aforesaid in the cause. 

For the pm-pose of considering the subject 
of controversy before me on this appeal in 
the fullest manner, those parts of the argu- 
ment of the appellants' counsel above alluded 
to, which may be thought necessary, will be 
noticed. Counsel supposes "that the office have 
totally misunderstood the nature and scope 
of the claim (of the appellant), and have 
given all their references with a view of 
showing that hollow supports for engines 
had been used before. This (he says) we 
have never presumed to deny; but these ref- 
erences ai-e necessarily predicated upon the 
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supposition that we claim a hollow bed-plate 
of itself, without reference to the manner 
in which it is c6nstructed, applied, arranged, 
and combined with the boiler, which is not 
the case. This (he says) forms the grounds 
for his lirst and second reasons of appeal; 
* * * appellant's claim consists of a plan 
for a peculiar arrangement and combination 
— an interposition of a single hollow, con- 
tinuous bed-plate bet^veen the boiler and en- 
gine, upon which and to which ihe entire 
working parts of tlie latter are supported 
and attached, the bed-plate being mounted 
upon and seciired to the boiler, by which 
certain new and beneficial results are ob- 
tained." Further, it is contended that by 
t])e device a single hollow bed-plate is used, 
instead of two or three, for the support of 
the entire working parts of the engine; that 
thereby a new and beneficial result is pro- 
duced, which cannot be effected by the use 
of two or more hollow supports arranged in 
the same manner; that it costs less, and is 
more economical. Whether the references 
are pertinent or not, must depend upon a 
comparison between them and the inven- 
tion in this case, as it is described and 
claimed and set forth in the specification 
hereinbefore recited; that is to say, "the ap- 
plication to portable steam-engines of a hol- 
low bed-plate, in the manner substantially as 
described, for the support and attachment of 
the operative parts of the engine, whereby 
the latter in working is rendered independ- 
ent of the conti-action and expansion of the 
former, and the boiler relieved from the di- 
rect strain of the engine, as set forth." The 
references are intended to show that the al- 
leged invention is merely a colorable varia- 
tion or a double use, and not a substantial 
invention. The pm-pose and object in view, 
as very clearly appears, was, by a proper re- 
gai'd to the portableness of the engine, by an 
isolated, independent condition of the en- 
gine and the working parts of the boiler, 
to secm'e them from being injm-iously af- 
fected by the contraction and expansion of 
the boiler, and to secm'e the boiler from any 
consequent strain from them. Assuming 
that such would be the effect by the con- 
trivance and plan described, will it be new? 
The references ai-e' given to show that it 
would not. 

As a guide in the investigation, it will be 
proper to state some of the rules of patent 
law applicable to the subject It must in- 
volve a new principle. "Where the principle 
of the alleged invention has been discovered 
and applied before, the application will be 
what is called a double use. In such cases, al- 
though there may be in the new application 
some degree of novelty, something may have 
been discovered or found out that was not 
known before, yet, unless the new occasion 
on which the principle is applied leads to 
some kind of new manufactm-e or to some 
new result, it will be but a double use. 
Again, if the same pm'pose has in other in- 
Sfed.oas. — 43 



stances been accomplished by the same 
means substantially, the use of those means 
on a new occasion does not constitute a suf- 
ficiency of invention. See Curt. Pat § 27, 
Again (Curt Pat § 40), there must be some 
new process or some new machinery used to 
produce the result 

I will now consider the objections made 
by the counsel on behalf of the appellants to 
the references before mentioned. In doing 
so, however, I shall only notice a few, all 
the otliers having been offered as tending to- 
sustain the same thing. The fii'st I notice 
is the objection to Burrell's Catalogue of" 
London 32xhibition, 368. This, as stated in 
the commissioner's report show^ the cylin- 
der and valve gear sustaiDed on a hollow 
frame or box placed above the f menace of 
the boiler, with lhe bearing of the fly-wheel 
upon another box near the smoke-box of the 
boiler. The objection to this, in the lan- 
guage of the counsel, is that "supposing, for 
the sake of argument, each of these pai'ts- 
are supported upon separate hollow stand- 
ards or bed-iJlates secm'ed to the boiler, the 
same etfect will be produced with these as 
if the various parts of the engine had been 
secm'ed du'ectly to the boiler, because, as- 
the boiler contracts or expands, the hollow 
bed-plate will necessarily' move with it in 
those movements, and produce precisely the 
same effect as if the engine had been se- 
cured directly to the boiler, for as they 
move, the parts of the engine secm'ed to 
them must also move, thus desti'oying their 
proper relative position." If this reasoning 
be correct, as perhaps it is, is it not applica- 
ble as an objection to the scheme of the ap- 
pellants? Their bed-plate, on which the 
working parts are supported, is secm'ed to 
the boiler at one or perhaps two points; that 
is, at each end. If, therefore, any such dis- 
aster should occur, it is difficult to conceive 
how the peculiar contrivance or fastenings 
of the continuous hollow bed-plate of appel- 
lants' alleged invention should effectually 
save said pax-ts from like effects of the 
shock. 

The next which I shall notice is to be 
found in the Repertory of Patents (2d S. 
vol. 2, pp. 175, 176) : an engine the entire base 
of which is hollow, and used as a water res- 
ervoir, invented in 1802. It is objected that 
the hollow cistern forming the entire base 
of the engine "is not supported upon and 
secured to the boiler, but is stationed upon 
the ground, and therefore cannot be in 
point." Considering, as I have done, that 
the principal featm'e in the alleged invention 
of the appellants claimed by them as new 
was the independent, isolated conti'ivance' of 
their hollow continuous bed-plate, I am 
utterly at a loss to perceive the weight of 
this objection in support of that idea, or 
how it can be consistently reconciled with 
what appears to be insisted on in the objec- 
tion just before mentioned. If it is intended 
to be used to show the want of portableness. 
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judging' from the only evidence before me — 
that of the desci'iption given in the book 
referred to— I am not satisfied that it war- 
rants me in draT\-ing any such conclusion. 
It is in these words: "Its combination of 
parts form a perfect engine without requir- 
ing any fixture of wood or any other kind 
of framing than the gi'ound it stands upon, 
and is ti-ansferable without being taken to 
pieces." The same objection is ui'ged to the 
reference given in Herbert's Encyclopaedia 
(volume 2, p. 701): an engine (as stated by 
the commissioner) which shows the hoUow 
bed-plate used for two pm-poses, where com- 
pactness appears to have been a prominent 
intention of the inventor, two of the com- 
partments being for the working cylinders 
and the third designed for the condenser. The 
same reply may be made to this objection as 
to the preceding one. 

The next objection I shall notice is the one 
taken to the case of Barrett, to be found in 
the Descriptive Catalogue of the London Ex- 
hibition, p. 375. The objector says that is 
is mounted and supported in precisely the 
same manner as that of Burrell's, before 
alluded to; that is to say, the various parts of 
tb'." engine ai'o supported upon several stand- 
aids or bed-plates, and not upon one, which 
alone can effect the purpose and remedy the 
defects designed by the appeUant's improve- 
ment. The description given of it by the 
inventor is: "The engine is fitted and fixed 
to a sei>arate cast frame, relieving the boiler 
from all vibration or sti-ain." The specific 
objection to this seems to be that by appel- 
lant's invention, his one bed-plate alone af- 
fects the whole that the several standards 
or bed-plates of this machine can do, and 
dispenses with them. ■ This involves a sepa- 
rate principle from a mere analogous use, 
and will be hereafter considered. 

It will appear, I think, on a review of the 
case at this stage of it, that in the construc- 
tion of the invention by the appellants, al- 
though there are differences in point of form 
from tliose which are shown by the refer- 
ences, substantially they are analogous. 
The principles of the leading contx'ivances 
Jippear alike; for instance, they are sub- 
stantially alike in the independent isolated 
lioliow plate— their mode of operation an- 
swering the purposes of preventing, any 
injurious effects that might be occasioned by 
an immediate contact of the working parts 
of tlie engine with the boiler. In one of 
them it is expressly stated as the purpose 
and effect "to secm-e and relieve the boiler 
fiom all vibration and sti'ain." They are 
used or applied in the same kind of combina- 
tion. As to the matter respecting the port- 
ableness, I have already said enough to show 
that this point is not materially affected by 
it. The case, therefore, falls within the prin- 
ciples of law as stated by me hereinbef ore. 

The claim of right to the patent is, how- 
ever, sift)posed to be sustained upon the 
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ground "that as by using a single hoUow 
bed-plate, instead of two or three as former- 
ly, for the support of the entire working parts 
of the engine, a new and beneficial result is 
produced, being more economically or bene- 
ficiallj' enjoyed by the public." For this 
position Curt. Pat. § 401, is referred to as 
authority. It is there said: "The claim may 
be for the use of a known thing, in a known 
manner, to produce effects already known, 
but producing those effects so as to be more 
economically or beneficially enjoyed by the 
public, which the law decides is a patenta- 
ble subject." If the facts be as stated, the 
rule win be applicable, and the claim sus- 
tainable. The claim was three times exam- 
ined and rejected. Examiner Baldwin, to 
whom it was last referred for revision, says: 
"The necessity of some provision to accom- 
modate conti'action and expansion in ma- 
chines requiring an extended metallic surface 
is so perfectly familiar to every good me- 
chanic that no structure of such material 
that had to encounter great changes of 
temperatm-e would be attempted without 
some such accommodating provision. To 
build a portable steam-engine with a view to 
make it encounter the changes of tempera- 
ture whicli its use involves, is therefore no 
new invention." The testimonj'- of Doctor 
Everett, on oath, examined before me on 
the hearing of this cause, at the request of 
and by appellant's counsel, to interrogatories 
propounded by him, is very strong against 
this branch of the claim, and his answei's 
being in response to questions put by appel- 
lant's counsel must be received and respected 
according to the legal rule of evidence on 
the subject I will repeat a part of what 
has been before stated. The eleventh inter- 
rogatory put to him was: "Will the expan- 
sion and contraction of the boiler, as its 
tempei'ature varies, sti-ain the working parts 
of the engine if attached directly to it, both 
being consti'ucted entirely of the same met- 
al?" Answer: 'T should think not." 
Twelfth: "Will the appellant's .improve- 
ment have a tendency to prevent the sti'ain- 
ing of the engine and boiler, as arranged and 
combined, the engine and boiler being of the 
same metal?" Answer: "Not as little as if 
there was not any cylinder or bed-plate 
interposed." Fourteenth: "WiU the appel- 
lant's improvement have a tendency to pre- 
vent the straining of the engine and boiler, 
as arranged and combined, when both are 
made of "different metals?" Answer: "I 
should think not." The proof derived from 
these two gentlemen— experts of great re- 
spectability, as they must be considered to 
be— I think must be considered as preponder- 
ating in weight over all that has been pro- 
duced on the part of the appellant. 

From all which my conclusion and opin- 
ion is that the claim for a patent as set up 
by the appellant in this case has not been 
sustained; that there is no error in the de- 
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cision of the commissioner, and that the 
same ought to be aflarmed. 

[NOTE. For suit for infringement of letters- 
patent No, 21,039, granted to Henry and Fred- 
erick I. L. Blandy for an improvement in 
^'steam-engines," see Blandy v. GriflSth, Case 
No. 1,529. For application to file a supple- 
mental bill in the nature of a bill to review the 
decision in the foregoing case, see Blandy v. 
Griffith, Id. 1,530.] 



Case No. 1,529. 

BLANDY et al. v. GRIFFITH et al. 

[3 Fish, Pat. Cas. 609; Merw. Pat Inv. 
97,705.] ^ 

Circuit Court, S, D. Ohio. Sept Term, 1869. 

Patents for Inventions — Hollow Bed Plate 
Ton Engines — Infringement — Plea"djng anu 
Proof — Estoppel by Former Suit — "Inven- 
tion" — Application — Neglect to Make — ^Pob- 
Lic Use— Kenewal op Application — Novelty 
— Property Eights in Patents. 

1. The improved bed plate patented to H. and 
F. J. li. Blandy, August 3, 1858, embraces these 
particulars: 1. A hollow continuous bed plate 
placed between the boiler and the engine. 2. 
The bed plate to have flanges on its upper and 
outer side cast with it, 3. The attachment and 
securing of the operative parts of the engine up- 
on its upper and outer side by means of tlie 
flanges. 

2. The rule is well settled in equity, that ev- 
<;ry material fact upon either side must be set 
up in the pleadings, and that the court can no 
more consider what is proved, but not alleged, 
than what is alleged but not proved. 

3. Where the complainants insist upon an es- 
toppel by a former suit between the same par- 
ties, the bill should have averred the judgment, 
in anticipation of the defense. 

4. Invention is the work of the brain, and not 
of the hands. If the conception be practically 
complete, the artisan who gives it reflex and em- 
bodiment in a machine is no more the inventor 
than the tools with which he wrought. 

[Cited in Yoder v. Mills, 25 Fed. 821; John- 
son V. Forty-Second St., etc., R. Co., 33 Fed. 
502,] 

[See King v. Gedney, Case No. 7,795; Well- 
man V. Blood, Id. 17,385; Pitts v. Edmonds, 
Id. 11,191; Dental Vulcanite Co. v. Wether- 
bee, Id. 3,810.]- 

5. Mere mechanical skill can never rise to the 
sphere of invention. The latter involves higher 
thought and brings into activity a different fac- 
ulty. Their domains are distinct. The line 
which separates them is sometimes difficult to 
trace; nevertheless, in the eye of the law, it al- 
ways subsists. 

[See Spaulding v. Tucker, Case No. 13,220; 
Barry v. Gugenheim, Id. 1,061; Declcer v. 
Grote, Id. 3,726; Marsh v. Seymour, 97 TJ. 
S. 34d.] 

6. As long as the root of the original con- 
•ception remains in its completeness, the out- 
growth — ^^vhateve^ shape it maj"- take — belongs 
to him with whom the conception originated. 

7. The statute (section 7, Act pVfarch 3] 1839 
[5 Stat. 354]) is inflexible as to the time when 
the patent is to be applied for, with reference to 
the prior use and sale of the invention. The neg- 
lect to apply within two years after such sale 
or use, is inevitably fatal. 

^ [Reported by Samurf S. Fisher, Esq., and 
here reprinted hy permission, Merw. Pat. Inv. 
97,'70o, contains only a partial report] . 



8. Where a patent was applied for IMay 3, 
1856, and rejected August 30, 1856; amended 
specifications filed September 22, 1856, and final- 
ly rejected upon appeal to the commissioner, 
June 15, 1857, but not withdrawn. A new ap- 
plication made May 26, 1858, and patent granted 
August 3, 1858. SeU: That the last applica- 
tion was in the nature of a petition for a re- 
view of the previous rulings, and related back 
to the prior application, and that the action of 
the commissioner was not original and independ- 
ent, but a renewal and elongation of the former 
proceedings and a reversal of the former re- 
jections, 

[Cited in Goodyear Dental Vnlcanite Co. v. 
Willis, Case No. 5,603; Weston v. White, 
Id. 17,458; Graham v. McCormick, 11 Fed. 
862.] 

9. Under such circumstances, the public use to 
avoid the patent must be for two years before 
the first application. 

10. The delay from June 15, 1857, to May 26, 
1858, was not, under the circumstances, unrea- 
sonable. 

11. Whether two years would be a. proper lim- 
it to establish for the renewal of an application 
after the rejection of a prior one, quaere. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603; Smith v, Goodyear 
Dental Vulcanite Co., 93 U, S. 501; Colgate 
v. Western Union Tel. Co., Case No. 2,995. 
Distinguished in Lindsay v. Stein, 10 Fed. 
913.] 

12. The bed plate covered by Blandy's patent 
is not a frame composed of hollow tubes, but 
a single continuous shell or tube, attached later- 
ally to the boiler and having the engine attached 
laterally to it. 

13. The question, upon the issue of novelty, is 
not whether the invention is better or woi*se 
than its predecessors, but whether it is new and 
useful, and different from anything before used 
or known. 

14. The rights secured by a patent for an in- 
vention or discovery are as much property as 
anything else, real or incorporeal. The titles 
by which they are held, like other titles, should 
not be overthrown upon doubts or objections 
capable of a reasonable and just solution in 
favor of their validity. 

15. The patent granted to H. & F, J. L. 
Blandy, examined and sustained. 

In eguity. This was a bill In equity [by 
Henry and Frederick J. L, Blandy] filed to 
restrain the defendants [Thomas Griffith and 
Francis Wedge] from infrln^ng letters pat- 
ent [No. 21,059] for "an improvement in 
steam engines," granted to complainants An- 
gust 3, 1858. The invention consisted of a 
hollow bed plate, substantially in the form 
of an eight inch pipe, about eight feet in 
length, which was attached by feet or sad- 
dles to the side of the boiler of a portable 
en^e. To the outside of this pipe the work- 
ing parts of the engine were attached; be- 
ing thiis removed from contact with the boil- 
er, and from the injurious effects of the un- 
equal contraction and expansion of the boiler 
plates. The cylindrical form of the bed plate 
imparted great strength, wl^ile, as it was hol- 
low, it was exceedingly light The claim of 
the patent was as follows: "The application 
to portable steam engines of a hollow con- 
tinuous bed plate, in the manner substan- 
tially as described, for the support and at- 
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tachment of the operative parts of the en- 
gine, whereby the latter, in worliing, is ren- 
dered independent of the contraction and ex- 
pansion of the former, and the holler re- 
lieved from the direct strain of the engine, 
as set forth." The defendants were using 
similar bed plates, except that a long, lon- 
gitudinal sti-ip was cut from the pipe on the 
side furthest from the machinery and next 
to the boiler, thus exposing the interior of 
the cylinder. The complainants used their 
bed plate as a heater also, by inti-oducing 
water into the interior. The defendants used 
an auxiliary heater, which was located in 
the slot or opening of then: bed plate. They 
insisted, by way of defense, that the inven- 
tion was not new, but that it had been used 
prior to the invention of the patentees, in 
sundry places, in the form of an open frame, 
composed of four sides, each of which was a 
hollow tube, arranged in the form of a par- 
allelogram and located on the top of the 
boiler. Upon this frame the machinery was 
placed. They also denied infringe oient. 

The plaintiffs claimed that the defendants 
were estopped from denying the validity of 
the patent, by reason of a former judgment 
at law between the same parties, upon a suit 
for the infringement of the same patent. 
This point was not, however, made in the 
pleadings, but was founded upon the proofs 
and was urged in argument at the hearing. 
[Decree for complainants.] 

A. W. Train, S. S. Fisher, Geo. Harding, 
and A. G-. Thm-man, for complainants. 

F. Seborn, Geo. M. Lee, and O. D. Coffin, 
for defendants. 

SWAYNE, Circuit Justice. I. The first 
question to be considered in this case is the 
proper construction of the patent to the com- 
plainants. In the specifications they say: 

"Our improvement relates mainly to the 
construction of portable steam engines. The 
great desideratum in this class of machines 
is, to consti'uct them so as to render them at 
once compact, yet simple; light, yet strong; 
and hence, available for the pru:poses of 
transportation. 

"The natm'e of our improvement consists 
in the arrangement of a hollow continuous 
bed plate between the boiler and the engine, 
upon which, and to which, the entire work- 
ing parts of tlie latter are supported and 
attached; the hollow bed plate being for 
this purpose provided with suitable flanges 
cast on its upper and outer sides, by which 
the operative parts of the engine are sup- 
ported and secinred to it; there being others 
cast on its imder side, by means of which 
the bed plate itself is attached or riveted to 
the boiler. This hollow continuous casting, 
or bed plate, may be also used as a heater 
for the supply water. By this plan the en- 
gine will be rendered insulated, as it were, 
from the boiler, so that the relative position 
of its working parts to each other can not 



be affected by the expansion and contraction 
of the boiler so as to impair their regular 
and easy working; and on the other hand, 
the boiler will not be subject to the injurious 
effects of the vibration and direct straining 
of the operative parts when at work. * * * 

"The bed plate, if desired, may be used 
as a heater for tlie supply of water, by pass- 
ing the exhaust steam, as it escapes from the 
cylinder, through a pipe suitably arranged 
within the bed plate; it {the bed plate) hav-- ■ 
ing been previously supplied with water, 
whence the steam is carried to the smoke- 
stack, so as to increase the draft of the fiu*- 
nace, and the heated water conducted to the 
force pump so as to be conducted into the 
boiler through the supply pipe. 

"Having thus described our improvement, 
what we claim as new and desire to secure 
by letters patent, is the application to porta- 
ble engines of a hollow continuous bed plate, 
in the manner substantially as described, for 
the support and attachment of the operative 
parts of the engine, whereby the latter, in 
working, is rendered independent of thfr 
contraction and expansion of the former, 
and the boiler relieved from the direct 
strain of the engine as set forth." 

Faii'ly constnied, we think tlie context 
claims for the patentees as their invention: 
1. A hollow continuous bed plate placed be- 
tween the boiler and the engine. 2. The bed 
plate to have flanges on its upper and outer 
side cast with it. 3. The attachment and 
securing of the operative parts of the en- 
gine upon its upper and outer side, by means 
of the flanges. 

According to these views, the essence of 
tlie invention lies in two things: The con- 
struction of the bed plate and its lateral at- 
tachment to the engine, as set forth in the- 
specifications. 

The specifications and drawings show that 
the plummer block is fastened to the end of 
the bed plate on one side of the boiler, while 
the fly-wheel is on the other. This, it was 
said at the argument, balances the engine 
and gives harmony to its workings. It was 
insisted that this is the only arrangement 
which renders possible the lateral attach- 
ment of the engine to the bed plate, and that 
this attachment is not only the invention of 
the complainants, but is of the highest value 
in the consti'uction of such machinery. 

It is said in the specifications that the bed 
plate "may, if desired, be used as a heater 
for the supply water," and full directions 
are given as to the manner in which this ob- 
ject may be accomplished. But this is not 
an ingi-edient of the claim. It may be dis- 
pensed with at the option of the builder of 
the engine. The summary of the claims is 
silent in regard to it. 

What is set forth as vital is the construc- 
tion of the bed plate, and its attachment to 
the engine in the manner described. The 
leading objects of the invention are lightness, 
strength and the insulation, of the engine- 
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from the disturbing effects of the heat of 
the boiler. 

n. Before the filing of this bill, the com- 
plainants sued these defendants and Wash- 
ington Bbert, then constituting a copartner- 
ship, for the same infringement of the pat- 
•ent which has given rise to this litigation, 
and recovered a judgment by default for 
•§168.91 damages, and costs. The bill is si- 
lent upon the subject of this judgment. The 
■complainants insist that the defendants now 
before the court are estopped by it from set- 
ting up any defense which might have been 
made in that case. Whether this would be 
«o if the bill contained the proper averments 
i? question we are not called upon to de- 
•cjde. We will only say, that in that case the . 
-question would have been one of grave im- 
portance. Aui'ora v. West, 7 Wall. [74 U. S.] 
-82; Beloit v. Morgan, Id. 622. 

As the bill is framed, it is dear the judg- 
ment can not have the effect upon which the 
•complainants insist. 

The rule is well settled in equity, that ev- 
ery material fact upon either side must be 
set up in the pleadings, and that the court 
can no more consider what is proved but not 
alleged than what is alleged but not proved. 
Allegations are as necessary as proofs. Fos- 
ter V. Goddard, 1 Black [66 U. S.] 518; 
Simms v. Guthrie, 9 Cranch [13 U. S.] 19; 
Harrison v. Nixon, 9 Pet. [34 U. S.] 483; 
Boone v. Chiles, 10 Pet [35 U- S.] 183; Ti*ipp 
V. Vincent, 3 Barb. Oh, 613; Bank v. Schultz, 
3 Ohio, 61; Sadler v. Glover, 5 Dana, 552; 
Brediinridge v. Oi-msly, 1 J. J. Marsh. 237. 

If the complainants desired to bring the 
subject before the court as matter of estop- 
pel, the bin should have averred the judg- 
ment The defendants would have had the 
right to answer. The com't would then have 
examined the subject in the light of the law 
and the evidence, and have come to such con- 
clusions as the facts and the law, in their 
judgment, required. We overrule this propo- 
sition of the complainants as untenable. 

III. It is insisted in the answers that the 
improvement patented was the invention of 
the defendant Wedge, and not of the com- 
plainants; that it was made and put into 
public use by the complainants, and was by 
them sold to others to be used, more than two 
years before they applied for the patent; and 
that before its supposed invention by the 
complainants, and two years before their ap- 
plication for the patent it had been invented 
and discovered by others, and was in public 
use and on sale at the several places— and 
that such use was known to the several per- 
sons specifically mentioned. 

(1.) It appears by the testimony that Wedge 
was the draftsman in the complainant's f oun- 
-dry. He devised the Hicks engine, as it is 
called. He says it was a copy from one he 
had seen in England. Some of the other 
witnesses say he found the design in a book 
he had borrowed. There was diflBculty in 
removing the castings from the molds, and 



the parts did not fit well together. Fred- 
eridc Blandy said that another like it should 
not be made. He suggested the plan of an 
engine substantially the same with that de- 
scribed in the patent and marked a diagram 
to illustrate his ideas in the sand upon the 
floor. Wedge objected to it strenuously as of 
no value. Blandj^ replied that it could not 
turn out worse than the -Hicks engine of 
Wedge, and dii-ected him to prepare the 
drawings, and ordered the engine to be made. 
It was made accordingly, and was sold first 
to Wedge & Elliott, and af terwai-d, with their 
consent, to De Graft These facts touching 
the invention are proved by Blandy himself, 
and by Gordon and Fellows, About the time 
the drawings were made, Wedge showed 
them to Baldwin and told him that the plan 
was Blandy's. 

Wedge was subsequently examined as a 
witness. He was wholly silent as to all this 
testimony. He neither denied nor attempted 
to explain. The facts are denied by no one. 
Nevertheless, Wedge testifies that the inven- 
tion was his, and that in making the first en- 
gine he had "not a particle" of assistance 
from tlie complainants. Tliere is also testi- 
mony that the complainants admitted the in- 
vention to be his. 

Besides the testimony in support of the 
complainants' daim as the inventors, already 
adverted to, there are some additional facts 
of gi'eat weight and significance. The de- 
fendants and their copai'tner, Eberts, nego- 
tiated with the complainants for a license to 
use the invention. They also negotiated for 
the settlement of the suit commenced against 
them as infringers. Tlie result was that they 
agreed to pay the amount for which the judg- 
ment was entered with costs, and to discon- 
tinue the use of the invention. During all 
this time no daim was set up by Wedge that 
he was the inventor. He was wholly silent. 
This is proved by Henry Blandy, and by 
Wedge's copartner, Eberts. The testimony 
also is Tmcontradicted and unexplained by 
Wedge, or by any other witness in his be- 
half. 

There is no testimony in the record im- 
peaching the character of any of the wit- 
nesses upon either side. The conflict is not 
irreconcilable. The error of Wedge arose 
probably from a misapprehension of the law. 
Having made aU the drawings for the first 
engine, and superintended exclusively its con- 
struction, he finally came to the conclusion 
that he, and not Blandy, was the inventor. 

The dedarations of Blandy, if made as 
proved, it may fairly be presumed had refer- 
ence to this agency of Wedge, and nothing 
more. It is also to be observed that aU 
the facts tending to prove Wedge to be the 
inventor, are posterior in date, to the time 
when Blandy described the design to Wedge, 
and directed him to carry it into execution. 

Invention is the work of the brain, and not 
of the hands. If the conception be practi- 
cally complete, the artisan who gives it 
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reflex and embodiment in a machine is no 
more tlie inventor than the tools with which 
he wrought. Both are instruments in the 
hands of him who sets them in motion and 
l^rescrihes the work to he done. Mere me- 
chanical skill can never rise to the sphere of 
invention. The latter involves higher thought, 
and brings into activity a different faculty. 
Their domains are distinct. The line which 
separates them is sometimes difficult to trace; 
nevertheless, in the eye of the law it al- 
ways subsists. The mechanic may greatly 
aid the inventor, but he cannot usurp his 
place. As long as the root of the original 
conception remains in its completeness, the 
outgrowth—whatever shape it may take— be- 
longs to him with whom the conception origi- 
nated. In the case before us there does not 
seem to be any pretense for saying that 
Wedge Invented anything. He simply exe- 
cuted the design drawn by Blandy in the 
sand. All the engines since made have been 
substantially like the first one. 

(2.) It is not alleged that the complain- 
ants abandoned their invention to the pub- 
lic, but it is insisted that they sold it and 
permitted it to be \ised more than two years 
before they applied for the patent. 

The first engine was sold in the summer 
of 1855. From this time the complainants 
continued to make and sell them without 
intermission. They filed a caveat in the pat- 
ent office on December 18, 1855. The first 
application for a patent was filed May 3, 
1836. It was returned for amendment Au- 
gust 30, 1856— the commissioner holding that 
it claimed too much. On September 22, 

1856, amended specifications were filed. They 
described clearly and distinctly the inven- 
tion covered by the patent. On March 5, 

1857, the complainants made a second affida- 
vit of the originality of the invention. On 
May 2, 1S57, the application was rejected. 
On June 15, 1857, it was again rejected upon 
appeal. The groimds of these rejections 
do not appear in the record, nor does it 
appear that the application was at any time 
withdrawn, or that a part of the sum deposit- 
ed in the patent office was refunded, pur- 
suant to section 7 of the act of 1836 [5 Stat. 
120]. On May 26, 1858, the last application 
was filed. It was supported by numerous affi- 
davits touching the novelty and value of the 
invention. 

Tiie specifications are the same in all 
material respects with those upon which 
the next preceding application was founded. 

The statute (act of [March 3] 1839 [5 Stat. 
354], § 7) is inflexible as to the time when 
the patent is to be applied for, with refer- 
ence to the prior use and sale of the inven- 
tion. The neglect to apply within two years 
after such sale or use is inevitably .fatal. 
Whenever this fact appears, the patent falls. 
Whatever the circumstance, the courts have 
no dispensing power. But beyond this, 
the provision of the statute is silent. The 



application of May 3, 1856, was within the 
time prescribed. If that be held insufficient 
by reason of the defect in the specifications 
— a point which is not necessai-y to consider 
—the application of September 22, 1856— to 
which no objection lies— was also in time. 
The rejections were shown by the final action 
of the commissioner — ^rs'^hich is sustained by 
the opinion of this court- to have been pal- 
pably wrong. The application of May 20, 
1858, was, in itself, too late. But we thiulc 
it may be properly held to have been in the 
nature of a petition for the review of the 
previous rulings, and to have related back 
to the prior application; and that the final 
action of the commissioner was not original 
and independent action, but a renewal and 
elongation of the former proceedings, and a 
reversal of the previous rejections. To the 
action of this revisorj^ character, the statute 
imposes no limitation. There is nothing in 
the record tending to show that the com- 
plainants acquiesced in the second rejection 
as terminating their controversy with the 
patent office — or as conclusive of their rights. 
They ought not to be held responsible for 
the errors of othei-s, which they could not 
prevent We do not think their delay, be- 
tween the rejection upon repeal, and the final 
application, was, under the circumstances, 
an unreasonable one; and we do not feel 
warranted, upon the facts before us, to 
adjudge the forfeiture of the valuable rights 
which their patent othenvise secm-es to 
them. It was suggested in the argument 
by one of the counsel for the complainants, 
that as the statute allows two years within 
which to make the application for a patent, 
after the sale and use of the invention, the 
same period, by analogy, should be given for 
the renewal of the application, after the re- 
jection of a prior one. Whether this would 
be a proper lofie to establish, we do not deem 
it necessary to determine. 

We simply decide this part of the case bo- 
fore us, upon its own facts and circum- 
stances as we find them disclosed in the 
record. 

Adams v. Edwards [Case No. 53]; Bell v. 
Daniels [Id. 1,247]; Adams v. Jones [Id. 57]; 
Sayles v. Chicago & N. W. R. Co. [Id. 12,414]. 

(3.) Of the several bed plates older than 
the invention of the complainants, and al- 
leged to be substantially the same with it— 
to which the testimony' relates— the stress 
of the argument was confined chiefly to the 
one described in the depositions of Charles 
Talbott and John Souther. 

This bed plate is more favorable to the 
defendants than any other to which om' at- 
tention was called, and om* remarks in this 
connection will be confined to it. They were 
cast at Richmond, .Virginia. At first they 
were made solid. After the year 1845 or 
1846, tliey were altered and cast hollow. 
The plate consisted of a frame cast in one 
or four pieces. The sides were hollow boxes 
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from four to eight inches square. They 
extended the whole length of the boiler. 
The frame was placed upon it The pai*ts 
were seciu'ed to the boiler by feet or flanges 
cast with them, and secured by bolts. Upon 
the bed plate so attached, the engine was 
placed, and firmly fixed there by bolts or 
rivets. Both the bed plate and engine were 
directly over the boiler. About the year 
1S53, feed pipes for the supply of water 
were introduced into the bed plate. The 
exhaust steam from the cylinder was passed 
along its entire length, and by that means 
heated the water before its entrance into the 
boiler. The object of the feet or flanges on 
the plate was to render the engine, as far 
as practicable, independent of the contrac- 
tion and expansion of the boiler, and to re- 
lieve the boiler from the direct strain of- the 
engine. In other words, the purpose was 
to effect, as far as was possible by the means 
employed, the insulation of the engine. 

Here are certainly some striking points of 
analogy to the engine of. the complainants. 
But able scientific experts have testified that 
the domhiant conceptions in the two cases 
are totally distinct from eacli, other, and that 
the differences are not merely mechanical 
or equivalent, but that they strilie deeper, 
and are radical in then- character. "Whether 
they are so, is the test to be appHed to the 
solution of the question before us. We have 
already held that the use of the plate as a 
heater is not a part of the invention pat- 
ented. This subject may, therefore, be laid 
out of view. The essential diversities are 
to be found, it is said, in two particulars: 

The bed plate covered by the patent is a 
single continuous shell or tube. It is proved 
that this gives a combination of lightness 
and strength beyond any other configuration 
or sti-uctm-e which has yet been devised. 

The engine is attached -to the outer side of 
the bed plate, and is not placed upon it or 
over the boiler. The attachment is lateral. 

Id. both these points the proof is that it is 
essentially different from the Talbott engine, 
and from any other which preceded it. 

In these views, after much reflection, we 
have found om'selves able to conciir. It is 
.not oiur business to form any opinion of the 
comparative value of the complainants' en- 
gine. The question is not whether the in- 
vention is better or worse than its predeces- 
sors, but whether it is new, useful, and dif- 
ferent from anything before used or known. 
Those who hold the negative are at liberty 
to use anything older to which the proofs 
in this case relate. All required of them is 
that they shall not use, either in form or 
substance, what is patente'd to the com- 
plainants. 

The rights secured by a patent for an in- 
vention or discovery are as much property 
as -anything else, i-eal or incorporeal. The 



tities by which they are held, like other tities, 
should not be overthrown upon doubts or 
objections capable of a reasonable and just 
solution in favor of their validity. This prin- 
ciple should be steadily borne in mind by 
those to whom is intrusted the adminsti-a- 
tion of civil justice. 

XV. Conceding the patent to be valid, it is 
insisted that the defendants have not in- 
fringed it 

In regard to this subject, we have had no 
difficulty and entertain no doubt. The slight- 
est examination of the two models is sufii- 
cient to bring the mind to a satisfactory 
conclusion. The models are not present, and 
without them it is not possible to convey so 
clear an impression to the minds of others 
as was made upon om* own. Upon such sub- 
jects the eye is a much more effective chan- 
nel for the communication of knowledge 
than the ear. In the engine o^ the defend- 
ants which is complained of, we find the bed 
plate one single continuous hollow casting, 
extending the entire length of the boiler, 
and the engine attached to it laterally, exact- 
ly as in the complainants' engine. The only 
difference is that there is a slot or opening, 
extending longitudinally the entire length of 
the plate, on the side next to the boiler and 
just, above the flanges by which the plate 
and boiler are connected together. 

The defendants' bed plate and its attach- 
ments are in all respects those of the com- 
plainants', less the longitudinal opening men- 
tioned, 

A clear case of infringement is thus pre- 
sented. It is vain for the defendants to deny 
this proposition. As well might an autiior 
who had taken a page from the book of an- 
other claim it as his own, because he had 
slightly modified the language in which the 
ideas were originally clothed. The defend- 
ants' engine is copied from the complain- 
ants'. 

It is the same face, with a single featm'e 
a littie mutilated. The defendants' bed plate 
by reason of the slot can not be used as a 
heater. This defect is obviated by putting a 
pipfe within the slot or opening for that pur- 
pose. As the use of the complainants' bed 
plate as a heater is not covered by the pat- 
ent we need not remark upon this substi- 
tute of the defendants. It is of no conse- 
quence in the case. 

We think the complainants are entitied to 
an injunction and an account of profits as 
prayed for in the biU. A decree will be en- 
tered accordingly. 

[NOTE. Patent No. 21,059 was granted to 
H. & F. Lr, J. Blandy, August 3, 1S5S. For 
former application for a patent for a similar 
invention, see In re Blandy, Case No. 1,528,' 
and, for proceedings on petition for leave to file 
a supplemental bill in tiie nature of a bill to 
review the foregoing decision, see Blandy v. 
Griffith, Id. 1,530.] 
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Case No. 1,530. 

BLANDY et al. v. GRIFFITH et al. 

[6 Fish. Pat. Cas. 434.] ^ 

Circuit Court, S. D. Ohio. May Term, 1873. 

Eqdity — Bill of Review — Afplicatiox on Netv 
Evidence— CujicLATivE Evidence — Laches- 

1. In an application for leave to file a new 
bill, upon the discovery of new facts, in a case 
once adjudicated, the counter-affidavits must be 
examined and considered by the court. 

2. The application for leave must be made as 
soon after the new evidence is discovered as 
can reasonably be done. 

3. Cumulative evidence upon a point already 
adjudicated is an insufficient warrant for giv- 
ing leave to file a new bill. 

4. Where a year and a half elapsed between 
the discoveiy of the alleged evidence and the 
filing of the petition for leave to file the bill: 
Scldf that such laches must be fatal to the appli- 
cation. 

5. Where the question of priority of invention 
was put in issue in the original suit, evidence 
of other alleged anticipations than those set 
up in tliat suit is merely cumulative evidence 
upon the former issue, and the discovery of 
such evidence after judgment is not a ground 
for granting leave to file a supplemental bill. 

In equitj'. This was a hearing upon a 
petition, in behalf of tlie defendants in the 
original suit, for leave to file a supplemental 
bill in tlie nature of a bill of review. The 
original suit was [by Henry and Frederidc 
J. L. Blandy against Thomas Griffith and 
Francis Wedge] upon letters patent for an 
"improvement in steam-en^nes," granted 
complainants August 3, 1858. Judgment Avas 
rendered in favor of complainants in Sep- 
tember. 1SG9. See 3 Fisher, GOD, where same 
is reported [Blandy v. Griffith, Case No. 
1,529]. The petition for leave w^as filed Jan- 
uary 30, 1870, and alleged the discovery of 
new evidence since the rendering of judg- 
ment. The affidavits in support of the peti- 
tion were filed in February and October of 
the same year, and alleged the discovery of 
evidence relating to other anticipations than 
those set up in the original suit. It was 
shown in evidence that the petitioners were 
informed of the alleged new evidence as 
early as the summer of 1870. [Application 
denied.] 

James Moore and Henry Stanbery, for pe- 
tition. 

Fisher &, Duncan, contra. 

SWAYNE, Circuit Justice. It is a rule 
that counter-affidavits must be examined and 
considered by the court. Another rule, 
which is applicable in this class of cases, is, 
that the application for leave must be made 
to file the bill as soon after the new evidence 
is discovered as can reasonably be done. 
Story, Eq. Jm-. 422, 423. 

Cumulative evidence as to a point already 
at issue is an insufficient warrant to give 
leave. 1 Story, 118; 3 Story, 300 [Clark v. 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



Protection Ins. Co., Case No. 2,832; Jenkins 
v. Eldredge, Id. 7,207]. 

The defendants have placed on file in this 
com-t, in support of their application for 
leave, certain affidavits. All these affidavits 
were ffied February 6, 1872, except the sec- 
ond, which was filed October 8, 1872. All 
relate to portable engines, alleged to be like 
the engines of the Blandys, and to antedate 
their invention, and were all publicly used, 
according to these affidavits, at Geneva, at 
Ogdensburg, and at Norwich. 

1 have already adverted to the character 
of the statement made in the affidavit upon 
which this application is founded. As re- 
gards the want of "due diligence," in that 
connection, it may be well to call attention 
to what Justice Story says upon this point. 
This author is decisive against the sufficiency 
of the petition for leave. See 3 Story, 315 
[Jenkins v. Eldredge, Case No. 7,207]. 

I may add, in the light of these authorities, 
that we are by no means satisfied from these 
affidavits. They are not at aU of such a 
character as to convince us that they were 
placed on ffie, in the shape of affidavits, 
and for evidence, direct or rebutting, they 
would be sufficient to change the views of 
the court, or warrant a reversal of the de- 
cision. But as we do not propose to rest 
our conclusion upon these, propositions, it is 
not necessary to consider them further. 

We refer to the fact that the petition of 
defendants was filed January 30, 1872. The 
question presents itself, when did they first 
learn of the existence of the facts proposed 
to be established by this newly discovered 
evidence, upon the basis of which they ask 
the setting aside of the decree rendered 
several years ago, the reopening of the whole 
case, and to compel the parties to litigate 
over again, as if nothing had ever been 
done? 

Dunning, in his affidavit, says he was sued 
by the Blandj's for infringement of the same 
(or of some) patent. He says that during 
the latter half of Maj"- or the first half of June, 
1870 (it will be borne in mind that the peti- 
tion for leave to ffie a bill was filed January 
30, 1872), this defendant had an interview 
with Thomas Griffith, one of the defendants,^ 
in relation to satisfying a claim of plaintiiTs 
as to the originality of tlie invention. In 
said interview, this affiant informed said 
Griffith that, in the opinion of defendant, 
testimony could be procured showing that 
the Blandys were not entitled to a patent on 
their bed-plate (patent 2,159), which said tes- 
timony had not been used in the trial; and 
defendant requested said Griffith to bear 
part of the expense inctUTcd in looking up 
said testimony, and also that said Griffith 
and Wedge would contribute to the defense 
of said company. 

The affidavit of this person covers all the 
groimds alleged in the petition as reasons 
for the gi-anting of leave to file a supple- 
mentary bill. Yet no affidavit in support of 
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the petition was put on file until February 6, 
1S72, a year and five months from the time 
.the application was made. No afadavit was 
talien for more than a year afterward. Such 
^ laches, according to all authors, is fatal to 
-the application. 

There is another point which seems to ns 
to he equally conclusive against the appli- 
•cation. The defendants, in their litigation 
with Langdon, relied npon two courses of 
■defense: First, they -undertook to prove that 
ithe Blandys were not the inventors, but that 
Wedge was the inventor, and considerable 
testimony was talcen relative to this point. 
They then undertook to prove that the in- 
vention was known and used for a long 
period prior to the alleged invention of the 
Blandys, and of necessity that their patent 
must fail on that groimd. 

Now, the same fact in relation to which it 
is proposed to take testimony for leave to 
:file a bill— the same auestion of priority of 
invention over the invention of the Blandys 
"by others, was distinctiy put in Issue, as well 
^s the question as to whether the Blandys 
were or were not the inventors. 

The first of these points it is not proposed 
to reopen, but it is proposed to reopen the 
-second issue, and to produce fm'ther, or what 
may be called cumulative evidence, on that 
■paiticular question. Let us see what the rxHe 
is as to the inti'oduction of evidence of that 
-<diaracter, under these circumstances. See 
language of Judge Story in Jenkins v. 
Eldredge [Case No, 7,267]; also in Baker v. 
"Whiting [Id. 78G]. 

In the light of the adjudications cited, it 
-seems to us to be too clear to admit of doubt 
that, in the proper administration of equity 
cases, this application must, npon these 
gi'ounds, especially npon the last mentioned, 
be denied. 

In response to some suggestions of counsel 
-for petitioners, THE COURT further said: 

I will say, in reply to the remarks of the 
■gentieman, I treated the question with great 
.care. The case was thoroughly heard when 
on trial, and we have not now examined it 
as exhaustively as we should otherwise have 
-done. The ground previously gone over leads 
to a judgment by the comt that seemed to 
"be in the light of reason and the authorities 
and entirely nnanswerable. It now seems 
that these parties making this application 
■slept upon the knowledge of the very facts 
upon which they now ask leave to file a new 
"bill more than fourteen months after they 
^ame to that knowledge, without making use 
■of the knowledge in making the application. 

The general showing of the case was that 
Blandy was not the original and first in- 
ventor. The other matters were all matters 
■of proof. The proof that Blandy did not in- 
vent the thing at all, was proof bearing npon 
that issue. The fact that it was known and 
.used in various places, was proof bearing 
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upon that issue, I said that the evidence 
arranged itself nnder two- issues: First, that 
Blandy was not the original inventor; and, 
second, that it had been known and used by 
others long before his alleged invention of it 
Upon that issue the defendants took con- 
siderable testimony, proving the use at vari- 
ous places, the prior knowledge and use of 
various machines alleged to be identical, 
claiming to have been invented by the 
Blandys. 

All this was bearing upon the issue as to 
Blandy's invention. Every engine referred to 
in proof was carefully considered, and the 
couit came to its conclusion. If it has fallen 
into error, it is the result of deliberation and 
considerahle reflection. 

I think there is no chancery practice that 
will not say the issues are just those I have 
stated. 

I was further influenced by another con- 
sideration. It seemed to me that all the mis- 
chief solight to be shut out by the practice 
of not permitting cumulative evidence to be 
brought in would foUow the granting of this 
application, and that the principle underly- 
ing this practice was correct 

To permit parties to range over the counti'y 
and hunt up witnesses, after a case has been 
once fairly heard, and then make application 
for leave to file a new bill, is to render liti- 
gation expensive, and to involve the most 
serious consequences to parties seeking jus- 
tice. 

- T then thought, and stiE think, that the 
most of that evidence was cumulative, to 
prove the general issue which the parties had 
made np before. I can see, after full re- 
flection, no ground for changing^ my opinion. 
The only issue is, whether the plaintiffs were 
the original and first inventors. I may be 
in error as to the second ground; I am sure 
I am not on the first 

[NOTE. For trial and decisions in this case, 
see Blandy v. Griffith, Case No. 1,529; and, for 
application for a patent for a similar invention, 
see In re Blandy, Case No. 1,528.] 
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Case M"o. 1,531. 

BLANE V, DRUjMMOND. 

[1 Brock, 62.] ^ 

Circuit Court D. Virginia. Nov. Term, 1803. 

CojTFi-iCT OP La-WS — Actio:? by Foreign As- 
signee IN BaXKROPTCY — JJEX FORI — ASSIGX- 

MEST of Legal Title. 

The assignees of a bankrupt in England, can- 
not maintain an action at law in their own 
name against a debtor of the bankrupt in "Vir- 
ginia, and the action is only maintainable in the 

^ [Reported by John W, Brockenbrough, Esq.] 
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name of the bankrupt himself. Though the 
right to personal property may be regulated by 
the laws of the domicil, as in the ease of the 
bankrupt laws of England, and though the equi- 
table rights of the assignees acquired under 
those laws will be respected in our courts, yet 
the right of action must be regulated by the 
law of the forum in which the suit is brought: 
and the transfer of a bankrupt's effects in 
England being an assignment merely by opera- 
tion of law, and not by the act of the party, is 
not such an assignment of the legal title to the 
assignees as will enable them to maintain an 
action in their own name in the courts of Vir- 
ginia, 

[Cited in Perry jManuFg Co. v. Brown, Case 
No. 11,015; Cuykendall v. Jliles, 10 Fed. 
344.] 

[See Perry v. Barry, Case No. 11,000; Har- 
rison V. Sterry, 5 Cranch (9 U. S.) 289; 
Ogden T. Saunders, 12 ^^Taeat. (25 U. S.) 
213; Booth T. Clark, 17 How. (58 XJ. S.) 
322; Hunt v. Jackson, Case No. 6,893.] 

At law. This was an action of debt, on a 
bond with collateral condition, brought by- 
Thomas Blane, the obligee, in his own name, 
against William Drummond, one of the ob- 
ligors. The defendant pleaded specially, that 
the action ought not to be maintained against 
him, "because he saith that the said plaintiff 
is a British subject, and that after the date 
of the said writing obligatory in the declara- 
tion mentioned, and before the institution of 
this suit," "at the city of London, &c., where 
the said plaintiff then resided, he, the said 
plaintiff, became a bankrupt within the mean- 
ing and purview of the several statutes of 
the parliament of Great Britain made against 
bankrupts; by which said statutes it is in 
substance declared, that all the estate and ef- 
fects, rights and credits, of any person be- 
coming banki'upt, &c. (in whatever country 
the estate and effects, rights and credits 
aforesaid, may be situate and exist,) shall be 
assigned to, vested in, and belong to as- 
signees, to be chosen by the creditors of such 
banliiTipt, for the uses in those statutes men- 
tioned: and the defendant fm-ther says, that 
in consequence of the banki'uptcy aforesaid, 
of the said plaintiff, all the estate and effects 
of the plaintiff, whatsoever and whereso- 
ever, were assigned, according to the said 
statutes to Samuel Brandram, Thomas Malt- 
by, and George Glenny, who are also British 
subjects, and in whom, by reason of the 
premises, all the estate and effects, rights and 
credits, whatsoever and wheresoever, which 
were of the plaintiff at the time of the bank- 
ruptcy aforesaid, became vested in the said 
assignees, for the benefit of the creditors of 
the said plaintiff; which said assignees, by 
the statutes aforesaid, have the exclusive 
right to sue for and recover, all the debts, 
rights, credits, and effects, which were of the 
said plaintiff", at the time of the banki-uptcy 
aforesaid; and, consequently, that they the 
said assignees have the exclusive right to sue 
for and recover the debt in the declaration 
mentioned: and this the defendant is ready 
to verify, &c." 
In his replication to this plea, the plain- 
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tiff insisted that, "by any thing in the said 
plea alleged he ought not to be barred from 
having his said action, because he saith that 
Samuel Brandram, Thomas Jlaltby, and 
George Glenny, the said assignees, &c.," did, 
"by their letter of attorney duly sealed and 
executed, constitute and appoint John Ham- 
ilton, now of Norfolk, a British subject, and 
consul to his Britannic majesty, their lawful 
attorney, to ask, sue for, and demand in their 
name, or in the name of the said Thomas 
Blane, all debts, dues, and demands, origi- 
! nally owing and payable to the said Blane, 
, from any person or persons resident within 
the United States of America; and the plain- 
tiff saith that his said action was begim and 
is prosecuted with the consent and approba- 
tion of his said assignees, and tlieir said at- 
torney, and is carried on for the benefit of 
his creditors, under the direction of his said 
assignees and their attorney; and this he is 
ready to verify, &c." 

The defendant demm-red generally to tlie 
plaintiff's replication; and the plaintiff joined 
in demm-rer, and upon this demurrer the 
chief justice delivered the following opinion: 

MARSHALL, Circuit Justice. The only 
question in this case is, whether an action at 
law can be maintained in this com-t in th& 
name of a person who has become a bank- 
nipt in a foreign counti-y? In support of tlie^ 
action it is contended, that bankrupt law.s 
have no positive extra-territorial force, and 
that although other nations will notice th(^ 
rights which are vested by them, yet they 
cannot give a form of action in a foreign 
country, nor entitle a person to maintain an 
action, who by the laws of that coimti-y could 
not maintain it. From this position it is in- 
ferred, that although a foreign com-t will re- 
spect the right of the assignees to money due 
a bankrupt, yet that money must be sued for 
according to the forms of the place where tlie 
action is brought For the defendant, it is 
contended, that the right to personal things 
is regulated by the law of tlie domicil, and 
not by the law of the place whei-e they hap- 
pen to be found, and, consequently, that the 
right to the effects of a bankrupt, wherever 
tbey may be, unless the law of the place shall 
otherwise direct, is vested in those to whom 
the law of his residence gives it. It is also 
contended, that an action can only be main- 
tained by him who has the right, and that, 
consequently, no action can be maintained in 
the name of the banla-upt. The laAV of for- 
eign nations, it is said, constitutes a part of 
the law of every nation, so far as to govern 
foreign contracts and foreign rights. 

In examining this proposition, that only 
the person having the right can maintain 
an action, it is necessary to be more definite 
in the terms employed. If it is intended to^ 
say, that only the person having the legal 
right can maintain an action at law, the po- 
sition is perhaps correct; but if it is intended 
to say, that the person not having the equita- 
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l)le right to retain the money sued for, can- 
not maintain an action at law, the truth of 
the proposition cannot he admitted. The 
common case of a bond not legally assigna- 
ble, sued for in the name of the obligee for 
the use of his assignee, disproves it.= The 
proposition, too, that the laws of foreign na- 
tions become a pai-t of the law of every 
civilized nation, is true to a certain extent 
It is true, also, that, generally speaking, the 
rights to personalties are determined by the 
law of residence, and not by the law of the 
place where the property is found.^ The 
right to claim the effects of a deceased per- 
son in foreign countries is generally secm-ed 
by treaties, but the principle would probably 
be adopted independent of compact. Wheth- 
er the same principle extends to rights im- 
der bankrupt laws, seems not to have been 
so well settled. But the person having this 
right, according to the laws of a foreign 
country; sues in conformity with the prin- 
ciples of jurisprudence established in the 



*By the law of Virginia, as it exists at the 
present day, assignments of all bonds, bills, and 
promissory notes, and other writings obligatory, 
are valid; and an assignee of any such may 
maintain an action upon it in his own name, 
which the original obligee or payee might have 
brought; but shall allow all just discounts, not 
only against himself, but against the assignor, 
before notice of the assignment was given to 
the defendant 1 Kev. Code 1819, p. 484, § 5. 
In construing this section, the court of appeals 
of Virginia have decided that the. statute does 
not transfer the legal title to the debt to the 
assignee, but simply adds the capacity to sue in 
his own name to the eauitable riglit which he had 
independently of the statute: Hence, notwith- 
standing the assignment an action may still be 
maintained in the name of the original obligee 
for the benefit of the assignee, upon the strength 
of the legal title remaining in the obligee; the 
statute upon this construction giving a new 
remedy without abolishing the old. Garland v. 
Richeson, 4 Band. [Va.] 266. 

* But in Harrison v. Sterry, 5 Cranch [9 IT. 
S.] 289, 2 Pet Oond. R. 260, Cliief Justice Mar- 
shall said, that in the administration of the es- 
tate of a deceased person, the assets are al- 
ways distributed according to the dignity of the 
debt as regulated by the law of the countiT 
where the representative of the deceased acts, 
and from which he derives his power; not by 
the law of the country where the contract was 
made. The law of the place where the con- 
tract is made is, generally speaking, the law of 
the contract; that is, it is the law by which the 
contract is expounded. But the right of pri- 
ority forms no part of the contract itself. It is 
extrinsic, and is rather a personal privilege de- 
pendent on the law of the place where the 
property lies, and where the court sits which is 
to decide the cause. The principle here laid 
down is cited and approved by the supreme court 
in Smith v. Union Bank of Georgetown, 5 Pet. 
[30 U. S.] 518. The Question, what law shall 
govern the distribution of an intestate's effects 
among his next of kin, when there shall be a 
conflict between the law of the domicil and 
that of the situs, did not arise in either of the 
above cases; and in the last of them, Johnson, 
J., who delivered the opinion of the court, said 
it would be time enough to decide that ques- 
tion when it arose. This question did arise in 
Harvey v. Richards [Case No. 6,184]; and 
Story, J., after a laborious examination of au- 



country where the suit is brought. If ac- 
cording to those principles any person hav- 
ing the right may maintain an action, then it 
is sufficient to show that the person suing is- 
entitled to the thing claimed, by the laws 
of the domicil. But if those principles op- 
pose any obstacle to the person suing on his 
original right, he must give himself a char- 
acter which will authorise him to maintain 
his action. Thus the hoeres factus or natus 
of a Frenchman, 'claiming personal property 
in England, has a complete title, and most 
probably in France, where proceedings are- 
according to the forms of the civil law, 
might maintain an action for the property 
of his testator or intestate. But the forms- 
of jmrisprudence established in England re- 
quire, if he. would proceed at common law, 
that he should qualify himself according to- 
the requisites of the common law to main- 
tain his action. He must therefore take out 
letters of administration in England. His. 
right to the personal estate'gives him aright 



thorities, held it to be very clear that the lex 
domieUii must prevail. See, also, Shultz v. Pul- 
ver, 3 Paige, 182, and 2 Rob. Pr 126, 12*. See, 
also, opinion -of the court delivered by Mr. Jus- 
tice Story, in Harrison v. Nixon, 9 Pet. [34 U. 
S.] 503, 504. In that case the testator was- 
bom in Pennsylvania, and was a merchant in 
Philadelphia at the breaking out of the RovoIut 
tionary War, when he went to England, and re- 
sided in Old Street London. After the war,, 
he came several times to the United States, 
and made his will in Philadelphia, in 1791^ 
which he deposited in the old Bank of North 
America. By this will he gave the bulk of 
his property, real and personal, to his "heir at 
law." He died in London, in 1824. Without 
determining the place of testator's domicil,— 
the court remanding the cause to have amend- 
ments made to the bill, averring not only the 
citizenship, but the domicil of the testator, at 
the date of the will, at the time of his death, 
and during the intermediate periods, so that the- 
elements of a full decision might be brought 
before the court,— Mr. Justice Story said that 
the court were called upon to construe this will, 
"and in an especial manner to ascertain who is 
meant by the words 'heir at law,' in the leading 
bequest in the will. The language of wills is- 
not of universal interpretation, having the same 
precise import in all countries and under all 
circumstances. They are supposed to speak the 
sense of the testator, according to the received 
laws or usages of the country where he is domi- 
ciled, by a sort of tacit reference; unless there 
is something in the language which repels or 
controls such a conclusion. In regard to per- 
sonalty in an especial manner, the law of the 
place of the testator's domicE governs in the 
distribution thereof, unless it is manifest that 
the testator had the laws of some other coun- 
try in his own view." 

With respect to real property, it is an ac- 
knowledged principle of law that the title to, 
and disposition of it, are exclusively subject to. 
the laws of the country where it is situated, 
which can alone prescribe the mode by which a 
title to it can pass from one person to another. 
Kerr v. Moon, 9 Wheat [22 U. S.] 565; Mc- 
Cormiek v. SulUvant 10 Wheat. [23 U. S.] 192. 
See, also [Robinson v. Campbell] 3 Wheat [16. 
U. S.] 212; [Clark v. Graham] 6 Wheat. [19- 
U. S.] 577; 2 Gall, 105; [Society, etc., v. 
Wheeler, Case No. 13,156; Darby v. Mayer J 
10 Wheat. [23 U. S.] 469; [Jackson v. Chew] 12: 
Wheat [25 U. S.] 153. 
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to administer, but does not give Kim a 
right of action before administi-ation grant- 
ed. Tlie right to personal property then 
may be regulated by the laws of the 
domicil; but the right of action must be 
regulated by the law of the eoui't where 
that action is brought* The question then 
is, whether the operation of a banla'upt law 
can be such as to transfer to the assign- 
ees the legal title or the right of action in 
debts due in a foreign country, or to ex- 
tinguish the legal title or right of action of 
the bankrupt? If it affects the one or the 
other of these objects, the present action can- 
not be maintained. 

The general proposition, that the laws of 
one nation may give a form of action in the 
courts of another, or authorise a person to 
jnaintain an action who could not maintain 
it by the priciples of that forum to which ho 
has applied, hjis been already denied. The 
plainest principles of national law refute 
such an idea, and it would be time utterly 
misspent f m-ther to demonsti-ate its error. A 
debt, therefore, which, by the laws of Vir- 
ginia is not assignable, cannot be assigned by 
the laws of any other country, so as to en- 
able the assignee to sue in this. The right 
of property may be changed by those laws, 
but the right of action cannot be given. 
Debts due by open account, therefore, can- 
not be sued for in the name of the assignees. 
Yet in the country of the banlirupt, the as- 
signees sue in their own names for debts, in 
tliemselves vmassignable by an act of the 
party. This follows from the principle, that 
suits must be prosecuted by virtue of the 
law of the country where they are institut- 
•ed, and not of that where the claimant re- 
sides. This being ti'ue, the assignment, as 
"well as the natiu-e of the debt sued for. 
"must conform to that law. Not only must 
the debt be assignable, but it must be as- 
signed according to law. Bonds by the laws 
-of Vu-ginia are assignable, but they can only 
be assigned by the act of the party himself. 
The declaration must state a legal assign- 
ment in order to give the assignee an action. 
A declai-ation, stating an assignment by vir- 
tue of the law of a foreign country, would 
not be good, for that would be equally ef- 
fectual in the case of an unassignable debt. 
Jt then only remains to inquire whether, if 
the assignees in this case had declared on 
an assignment by the banlirupt, they could 
have given in evidence the assignment made 
in conformity with the banla-upt law. This 
would be, by legal inference, totally to 
change the nature of the fact itself; an op- 
eration which would require very plain legal 

■• The law of a place where a contract is 
TQade, governs as to the validity of it, its nature 
and construction, but the remedy on such con- 
tract must be pursued according to the law of 
the place where the suit is brought. Yan 
Roimsdyk v. Kane [Case No. 16,871]. See, 
also. Kerr v. Moon, 9 Wheat. £22 U. S.] above 
cited. 
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principles for its support The counsel for 
the defendant has cited a principle of which 
I supposed at the time he designed to make 
this use. It is, that every subject is in- 
tended to give his assent to an act of pai'- 
liament He did not, however, so apply it 
nor could it be properly so applied, for this 
plain reason, that the assent follows the na- 
ture of the act, and is only an admission that 
it shall be an act of parliament, not that it 
is in truth his personal act; nor can such an 
assent give the act an extra-territorial force, 
or change the requisites of a law of a for- 
eign country respecting assignments. The 
admission, then, of one of the counsel, that 
an action at law is not maintainable in the 
name of the assignees, was correctly made; 
and it remains to inquire whether such an 
assignment without ti-ansferring a right of 
action to the assignees, has extinguished 
that of the banknipt. Upon principle, I can- 
not perceive any solid ground on which the 
distinction taken can be maintained, or on 
which such extinguishment is to be support- 
ed. To deprive a man, having a right to sue 
in a foreign counti-y, of that right is giving 
to tlie law which would effect this object an 
extra-ten-itorial operation, which, I believe, 
has never been admitted. In this case it is 
the less allowable, because it would not be 
to conform to the intention of the law itself. 
That intention is one entire thing. The law 
takes the right out of the bankrupt for the 
pm-pose of ti-ansf erring it to his assignees; 
and xmless this ti-ansfer can be made, the 
intention of the law cannot be effected. To 
give a foreign legislative act an extra-teni- 
torial operation which would defeat the in- 
tention of the act would be peculiarly im- 
proper. The whole argument in favom- of 
this proposition, so far as it is merely an ar- 
gument on principle, is, that only he who has 
the right to the thing, can have the right of 
action; but this is answered by saying, that 
the rule is not imiversally true, because noth- 
ing is more frequent than suits at law in the 
name of a person, whom equity will compel 
to deliver over the property to another. The 
common case of a suit in the name of the 
assignor of an unassignable paper, is suffi- 
cient evidence of this position. The right of 
action, • distinct in different courts in the 
same counti-y, is of com-se distinct in differ- 
ent counti-ies. The defendant attempts to 
get over this common case, by saying that 
the common law takes no notice of such as- 
signments, but the coimsel does not recollect 
that assignments under the bankrupt law 
must be equally unnoticed by the common 
law courts of a foreign country, or the as- 
signees would be permitted to sue in that 
foreign country. These laws are said to be 
noticed, and the rights they give protected, 
in pm-suance of that com-tesy which one na- 
tion pays to the institutions of another. But 
this courtesy extends only to the substantial 
rights of the parties, and not to the forms 



[3 Fed. Cas. page 685] 



(Case No. 1,532) BLANK 



of action, and would display itself very tm- 
gi-aeiously indeed, in denying the foreigner 
an action in any form. The defendant states 
the banlii'upt law to operate fey way of con- 
tract between the hantoupt and his assign- 
ees. This is very probably correct; but a 
conti-act, not being an actual assignment, 
cannot divest the contracting party of the 
legal right of action which was vested in 
liim. The situation of a right without a rem- 
edy, is so unusual, that the counsel for the 
defendant has thought it necessary to state 
sevei'al cases, showing that it may exist 
The cases put are those of a release of all 
actions, of an alien, of an outlaw, and of a 
person excommunicated. That it is within 
the compass of the legislative power of any 
coimtry to deprive a person having a right, 
of a particular remedy, or of any remedy 
whatever within its own territory, is not 
questioned. Bxit the cases put ai'e under- 
stood to apply to that before the com-t, very 
differently from the manner in which they 
have been applied. In the cases put, the 
law operates according to its intention. In 
the case at bar, tlie law would not so op- 
erate. But what is of more importance, is, 
that in the cases put, so far as they could 
occur in a foreign country, the party might 
sue in his own name. It is a settled princi- 
ple, that disabilities to sue affect the party 
only in the coxu-ts of the country imposing 
them. They do not, like natm-al defects, ad- 
here to the person, and pass with it to dis- 
tant regions, but fall off when he travels out 
of tlie jui'isdiction which has imposed them. 
I believe no man doubts that a persor^ ex- 
communicated, or outlawed in a loreign 
country, might maintain a personal action in 
this. The argument, that the act operates 
by way of estoppel, cannot be admitted, 
without agreeing that a foreign law has a 
positive operation, and at the same time giv- 
ing it an operation contrary to its intention. 
Upon principle, then, I should feel not much 
difficulty in saying that the suit is maintain- 
able in the name of the banla-upt. The cases 
cited do not change this opinion. They on- 
ly support principles which have ah'eady 
been considered, and which do not defeat the 
action. The only circumstance which excit- 
ed doubt in my mind, was the practice of 
suing in chancery in the name of the as- 
signees, in cases of foreign bankruptcy. I 
thought it sti-ange, that no case should have 
occurred, where a suit was instituted in the 
name of the bankrupt himself, if such a suit 
was thought to be maintainable. I still 
think so. But this is accounted for, per- 
haps, by a general disinchnation to use the 
name of the bankrupt, by the authority of 
the chancellor over bankrupt cases, and by 
the point never having been doubted. 

DemmTer to the plaintiff's replication over- 
ruled, and judgment for the plaintiff. 
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BLAIsnB: V. 3kIAJSTTFACTUIlING CO. 

[3 "Wall. Jr. 196;^ 20 Leg. InL 37.] 

Circuit Court, D. Delaware- Sept Term, 1856, 

Patents— Il;FBl^-GEMENT — Equity Practice— In- 
junction AFTER Expiration of Patent — Ac- 
counting. 

1. The equity for an account in patent and 
copyright cases is not, in the courts of the 
United 'States, a mere incident to a right to 
injunction; however this be by the rules of 
English chancery. 

[See Sanders v. Logan, Case No. 12,295.] 

2. In the courts of the United States the 
right to an account may exist, and an account 
be directed where there can be no injunction; 
as e. g., where the term of the patent has ex- 
pired before tiie final hearing of the ease. 

[See Jordan v. Dobson, Case No. 7,519; At- 
wood V. Portland Co., 10 Fed. 283; Gott- 
fried V. aioerlein, 14 Fed. 170; Adams v. 
Howard, 19 Fed. 317.] 

In equity. The complainant in this case— 
an equity bill, praying an injunction and ac- 
count of profits— was the assignee of one 
[William B.] Sickles, to whom a patent [No. 
2,631] had been gi-anted. The bill charged 
that the vahdity of the patent had been put 
in issue in a suit at common law, between 
Sickles and one Rodman, of which it gave 
an account, and its vahdity established by 
a verdict for the patentee. It charged also 
that the defendants were infringing the pat- 
ent The case was heard in September, 
1856; a few months prior to which date, to 
wit, on the 20th of the May precedmg, the 
ta-m of the patent had expired. Against the 
Injunction it was now contended, that courts 
of equity entertain jm*isdiction of patent and 
copyright cases only for the pm'pose of in- 
junction; that the equity for the account is 
strictiy incident to the injimetion; and that, 
therefore, if an injunction is refused, or for 
any reason cannot be decreed (which it was 
said it could not here be, because the pat- 
ent had expired), an account cannot be given, 
but the plaintiff must resort to a com-t of 
law. [Point overruled.] 

GRIER, Circuit Justice. The proposition 
contended for may be considered as a cor- 
rect statement of the general rule as settled 
in England. Baily v. Taylor, 1 Russ. & JM. 
73. This doctrine had its origin in the case 
of Jesus CoUege v. Bloom, 3 Atk. 264, Amb. 
54, as applied to biUs to restrain waste; but, 
since that time, the exceptions to the rule 
have become so numerous, that the rule can 
hardly be recognized as existing. The bill 
needs only to pray a discovery for the pur- 
pose of account, and it will be sustained for 
the account only. 

The proposition, it is said in the books, 
cannot be maintained, that a court of equity 
will not interfere to direct an account when 
indebitatus assumpsit wiU lie at law. Nor 

^ [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 
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is the converse of the proposition true, that 
equity -will decree an account in all eases 
where an action for money had and re- 
<:;eiTed, or indebitatus assumpsit, may he 
brought But, whenever the subject matter 
cannot be as well investigated in those ac- 
tions, a com-t of equity exercises a sound 
discretion in decreeing an account. Carlisle 
v. Wilson, 13 Ves. 276, etc. 

As it appears in this case that, in order to 
ascertain the extent of the plaintiffs' dam- 
ages, it might become necessary to have a 
<Iiscovery and account of profits, I see no 
good reason why the com*t might not retain 
jurisdiction of the case for that purpose, 
even on tlie principle of the English cases. 
The jm-isdiction of the court ought not to 
depend on the accident of the date of its 
decree. If, in this case, the decree were 
dated on the 19th of May, 1856, the jurisdic- 
tion of the com-t could not be doubted, 
while it is challenged as impotent to give 
any decree on the 21st of the same month. 
If the complainants are able to sustain their 
case on the other points, and it was abso- 
lutely necessary, to sustain oui' decree, that 
an injunction form a part of it, I would or- 
der the decree to be entered nunc pro tunc 
as of the date of the 19th of May last. The 
delays of a court of chancery should not be 
suffered to operate as a bar to the complain- 
ants' suit. 

But the com-ts of the United States have 
their jurisdiction over controversies of this 
nature by statute, and do not exercise it 
merely as ancillary to a court of law. The 
17th section of the patent law of 1836 [5 Stat. 
124] ordains that "aU actions, suits, conti'o- 
versies and cases arising under any law of 
the United States granting or confirming to 
inventors the exclusive right to their inven- 
tions or discoveries shaU. be originally cog- 
nizable, as well in equity as at law, by the 
cu'cuit courts of the United States." 

Besides this general and original cogni- 
zance or jm'isdiction over the whole subject 
matter, a special power is conferred on the 
circuit cotn-ts to grant injunctions. Having 
such original cognizance of these controver- 
sies, the com'ts of the United States do not, 
in all cases, require a verdict at law on the 
title, before granting a final injunction, or 
concede a right to either party to have every 
issue as to originahty or infringement tried 
by a jm-y. 

Exercising our jm'isdiction in these conti'o- 
versies not by assumption for a special pur- 
pose only, or as ancillary to other tribunals, 
but under plenary authority conferred by 
statute, the technical reasons which com- 
pelled the English chancellor to refuse a 
decree for an accoxmt where he could not 
decree an injunction, can have no applica- 
tion. 

Point overruled. 

[For other cases involving this patent, see 
note to Sickels v. Youngs, Case No. 12,838.] 
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In re BLEDSOE. 

[12 N. B. R. 402;^ 1 N. T. Wkly. Dig. 101.] 

District Court, "W. D. Texas. 1875.= 

Baxkruptcy— Growing Crops— Rent. 

A sale of land free from incumbrances, does 
not pass to the purchaser the bankrupt's right 
to any portion of the growing crops thereon, 
stipulated to be paid him by way of rent. 

DUVAL, District Judge. In this case a 
controversy has arisen between Isaac Bern- 
stein & Co. and L. & H. Blum, of the city 
of Galveston, creditors of said bankrupt, and 
the assignee of the estate. Wall. Brown. Tlie 
most material facts to be considered are the 
following, viz. : Bledsoe became a voluntary 
bankrupt on the 7th of April, 1874. To se- 
cm-e the above-named creditor in a debt 
he owed them, he had executed a deed of 
trust in their favor on two hundred and 
sixty-five acres of land. The date of this 
deed does not appear, but it was made some 
time prior to the filing of the petition in 
bankruptcy. After the adjudication was had, 
and an assignee appointed, this court was 
asked for an order requiring the trustee to sell 
said land, to satisfy the lien created by the 
trust deed. The order was made, and the 
land sold on the 11th day of August, 1874. The 
creditors above named became the purchasei-s, 
and received a deed in fee from the trustee. 
It seems that some time prior to his bank- 
ruptcy, Bledsoe had rented certain portions 
of the land, for which the renters had agreed 
to pay him a certain proportion of the crops 
raised thereon. It is now contended by the 
purchasei-s, imder the sale aforesaid, that they 
were entitled, by virtue of such pm-chase, to 
so much" of the crops tlien growing upon the 
land, as the renters had promised to pay 
Bledsoe, or the value thereof, less tlie costs 
incmTed by the assignee in collecting and 
disposing of the same, etc. And this they 
now seek to recover by this proceeding. 

The sole question involved is this: After 
a party has been adjudicated a bankrupt, the 
assignee appointed, the proper deed of as- 
signment made, etc., does a sale of the bank- 
rupt's land, made under order of the bank- 
rupt court, to secure a lien thereon, pass to 
the purchasers the bankrupt's right and title 
to any portion of the gi-owing crops thereon, 
stipulated to be paid him by way of rent; 
or does it go to the assignee as part of the 
assets of the estate, for the benefit of the 
general creditors? 

My opinion is that the contracts for rents 
in kind are properly choses in action, and 
did not pass by a sale of the land to the 



"■ [Reprinted from 12 N. B. R, 402, by per- 
mission.] 

" [Affirmed by the circuit court, January, 1875 ; 
unreported.] 
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purchasers. I think this is so, under the pro- 
-\^isions of the bankrupt act, though the rule 
jng.y he different in ordinary cases of sale 
of land, between vendor and vendee, where 
-there is no reservation expressed as to grow- 
ing crops. The contracts of rent made by 
Bledsoe enured and passed to his assignee 
in banld'uptcy. It is therefore ordered and 
-adjudged that the suit of petitioners be dis- 
jnissed at their costs. 

NOTE [from original report]. The above 
•decision was reviewed, on appeal, by Hon. W. 
B. Woods, United States circuit court judge, at 
Austin, January term, 1875, and by him af- 
;£rmed. 
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BLEECICER v. BOND. 
[3 Wash. G. O. 529.]^ 

'Circuit Court, E. D. Pennsylvania. Oct. Term, 

1819. 
Negotiable Ixstruments — Matdkitt — Estoppel 
— Witness— Deposition — Evidexce — Cektipi- 

CATE OF TKEASUKY OFFICIALS. 

1. Action of covenant, upon an agreement 
-under seal, entered into in ISOi, in which the 
defendant bound himself to pay to the plaintiff 
two notes of 1,250 dollars each, and an unliq- 
-uidated demand, when it should be liquidated, 
forthwith; after the defendant should obtain, 
or be in a legal capacity to obtain the lawful 
possession of the Georgia lands conveyed by 
him to E. G. The declaration averred, that on, 
aud ever since the 1st of May, 1S06, the defend- 
ant was in the legal capacity to obtain, &c.; 
:and, on this, issue was joined. Until the defend- 
ant was in the legal capacity to obtain posses- 
sion of the lands, the plaintiff's claim was sus- 
pended; and, as soon as the capacity esisted, 
the plaintiff's- right accrued; although the de- 
fendant did not choose to obtain, or endeavour 
to obtain the possession. 

2. The mortgagee of the defendant, as the 
agent of the defendant, having received from 
the United States, compensation for the lands 
•conveyed to tie defendant, by E. G-.; and he 
having conveyed the land to the United States, 
they being part of th& Yazoo lands, the de- 
fendant is estopped thereby, from denying his 
legal capacity to obtain possession of the lands. 

3. The deposition of a witness, living out of 
the state, and more than one hundred miles 
from the place where the court is held^ cannot 
be read, unless taken under a commission. 

[Approved in Allen v. Blunt, Case No. 217.] 

4. The certificate oi the register of the treas- 
ury department, under his hand, that certain 
receipts, of which copies are annexed, are on file 
in his office, with a certificate of the secretary 
-of the treasury, under the seal of that depart- 
ment, that he is the register, is not evidence. 
It must appear, not only that the officer who 
gives the certificate, has the custody of the pa- 
pers, but that he is authorized by law to -certify 
them; and the register is not so authorized — a 
sworn copy should have been produced. 

[Cited in Woodworth v. Hall, Case No, 18,- 
016.] 

[5. Cited in Patapsco Ins. Co. v. Southgate, 
5 Pet. (30 U. S.) 606, to the point that a depo- 
sition cannot be read at the trial unless due 



^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under 
Tthe supervision of Richard Peters, Jr., Esq.] 
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diligence be first used to obtain the attendance 
of the witness at the trial or his evidence under 
commission.] 

At law. This was an action of covenant 
■upon articles of agreement, bearing date the 
15th of November, 1804, entered into between 
these parties, whereby the defendant cove- 
nanted, amongst other things, to repay to 
Bleecker the amoimt of two notes, for 1250 
dollars each, and the amount of an unliqui- 
dated account, when the same should be 
liquidated, forthwith, after Bond should ob- 
tain, or be in a legal capacity to obtain tlie 
lawful possession of about 700,000 acres of 
land in Georgia, which had been conveyed to 
Bond by Edward Govdd. The declaration 
avers, that the defendant, on the 1st of ]\Ifiy. 
1806, before, and ever since, was in a legal 
capacity to obtain the lawful possession of 
the above lands; on which this issue was 
joined. The defendant also plead generally 
covenants performed. 

" The plaintiff gave in evidence the act of the 
Georgia legislature of the 7th January, 1795, 
the grant by the governor to the Georgia 
Company; the rescinding law of 1796; and 
a succession of conveyances, from the Geor- 
gia Company, of the land mentioned in the 
articles of agreement, to the defendant; the 
conveyance to Edward Gould in April, 1798; 
and of Gould to Bond in 1802:— also a con- 
veyance from Bond to Walter Simms, in 
1803. It was also proved, that, on the 8th 
of November, 1814, Simms released all right 
and title in these lands to the United States; 
and in other respects confonned to the requi- 
sitions of the act of congress, passed the 
31st of March, 1814 [3 Stat 116, c. 39], and 
received tlie compensation allowed by tliat 
law, in certificates of stock. 

By an award, made in a suit brought by 
the defendant against Simms, it appeared, 
that the deed from the former to the latter, 
though absolute in form, was intended as a 
mortgage, to secure the payment of a certain 
unliquidated claim, the balance of which the 
arbitrators ascertained, and awarded, that, 
upon the payment of the same, the certifi- 
cates of stock, received by Simms from the 
United States, should be transferred to the 
defendant This award was returned to 
the com-t on the 20th of January, 1S17, and 
judgment thereon became absolute on the 
fourth day thereafter. This suit was brought 
on tlie 28th of the same month; and in 
March following, the balance awarded to 
Simms having been paid, the certificates were 
transferred to the defendant It was further 
proved, by a witness, that some time previ- 
ous to the 28th January, 1817, the attorney 
of the plaintifC demanded of the defendant a 
performance of the agreement on Which this 
action is brought, when he acknowledged 
that he had received the certificates of stock 
allowed for the land; that a paper annexed 
to this agreement, being an order for 500 
dollars, drawn by the defendant on Edward 
Govdd, in favour of the plaintiff, dated in 1802, 
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Tvas tlie amount of the -unligLmdated demand 
referred to; and that his only objection to 
paying that sum, and the amount of the two 
notes for 2500 dollars, was a set-off which he 
had to make against the claim. 

The following points of evidence were ruled 
in this cause: 1. That the deposition of 
a witness, living out of the district of Penn- 
sylvania, and more than one hundred miles 
from Philadelphia, cannot be read in evi- 
dence, unless it be taken under a commission. 
Evans v. Hettick [Case No. 4,562]. 2. The 
cortiticate of Joseph Xourse, the register of 
the treasury department, under his hand, 
that certain receipts, of which copies are an- 
nexed, are on file in his office, witli a certifi- 
cate of the secretary of the ti'easui-y, under 
the seal of the department, that Joseph 
Nourse is register, was offered in evidence, 
and objected to. The court overruled the 
evidence, upon the gi-ound, that it is not suf- 
ficient, that the officer who gives this certifi- 
cate, has the custody of tlie papers, unless it 
also appeared, that he is authorized by law 
to certify such papers; which this officer 
is not. A sworn copy ought to have been 
produced. 

It was contended by the counsel for the de- 
fendant, that the plaintiff was not entitled to 
recover in tbis action; because he had not 
proved, that the defendant had, at any time, 
obtained the possession of the lands conveyed 
to him by Edward Gould, or that he had been 
in a legal capacity to obtain the lawftil 
possession of the same. The possession spo- 
ken of in the agreement, is a legal possession 
of the land itself; and consequently, excludes 
the idea of an ec[uitable ec[Uivalent, which, 
against the will of the defendant, might be 
forced upon him. That at the time this 
agi'eement was made, there existed two im- 
pediments to the defendant's obtaining legal 
possession of these lands. The first, was the 
title of the United States, derived under the 
cession of the state of Georgia, subject to the 
Indian title; and the legal title of Simms, 
under the deed made to him by the defendant 
' prior to this agreement. Both these impedi- 
ments were to be removed, before the payment 
of the stipulated sums to tlie plaintiff could 
be demanded. The former never was re- 
moved. The act of cession by the state of 
Georgia stipulates, tliat the territory so ced- 
ed, should be for the use of the United 
States; and that not more than five millions 
of acres, should be applied to the satisfac- 
tion of claims not acknowledged by that 
state. To this the United States assented. 
In 1S07, an act of congress was passed [2 
Stat. 445], to prevent any person from tak- 
ing possession of the public lands, whether 
xmder the sanction of a title thereto or not, 
and authorizing the president to use the civil 
authority, or the military force, to remove 
all persons who should take such possession. 
The act of March, 1S14 [3 Stat. 116, c. 39], 
requires all persons having claims to lands 
under the state of Georgia, and not acknowl- j 



edged by her, to release the same to the Unit- 
ed States, before some day in January, 1815, 
under the penalty of losing the compensation 
offered by that law, as well as being ren- 
dered incapable of maintaining any action 
to recover the possession of the lands them- 
selves. The release, therefore, was notvoliui- 
tary, but was given in compliance with a laAv, 
which, by disabling the defendant from obtain- 
ing possession of the land, discharged him from 
all the obligations imposed upon him by thi& 
conti-act, which were dependent upon the 
happening of that.event The same objection is 
applicable to the legal title vested in Simms; 
and even if the jury could, under this issue, 
consider the receipt of the certificate of stock, 
as equivalent to the possession of tlie thing for 
which it was granted, this equivalent was 
not received by the defendant, until after 
the institution of this suit. But, if tlie 
plaintiff is entitled to recover any thing in 
this action, it was contended that he cannot 
exceed the amount of the two notes for 2500- 
dollars; since it is obvious, that the defend- 
ant's draft on the plaintiff, for 500 dollars,, 
made prior to the date of this agreement, 
could not be tlie unliquidated demand, which, 
"when it should be liquidated," the defend- 
ant promised to pay. 

It was answered by the counsel for the 
plaintiff, that as to the unliquidated demand, 
the evidence was uncontradicted, that the 
defendant acknowledged it to be 500 dollars, 
and this ought to be conclusive witli the jury. 
As to the contingency, upon which, the sum 
agreed by the articles to be paid to the 
plaintiff, should become due, it could refer 
only to the impediments created by the law 
of Georgia, because that Avas public and no- 
torious; with which both tlie pai-ties were 
acquainted. The private conveyance from 
Bond to Simms, was known only to them- 
selves; and consequently, could not be with- 
in the contemplation of the parties, nor 
could it be their intention to place the pay- 
ment of the sums to the plaintiff, upon tlie 
mere volition of the defendant to pay off the 
incumbrance, and regain the possession, or 
to postpone it as it might suit his own 
convenience. Besides, this deed not having 
been communicated to the plaintiff, was a 
fraud upon the agi-eement, and is on that 
account to be disregarded. The impediment 
a-eated by the law of Georgia, was removed 
by the decision of the supreme court, in the 
case of Fletcher v. Peck [6 Cranch (10 U. 
S.) S7]; and from that time, the defendant 
had a legal capacity to obtain possession of 
these lands, of which, if he did not choose 
to avail himself, it was his own neglect, 
which should not be turned to the prejudice 
of the plaintiff. The Indian title was not 
in the contemplation of the parties; and 
even if it had been, tlieir title was nothing 
more than a privilege of hunting, which did 
not interfere with the legal seisin, which the 
defendant might have acquired. The acts 
of congress of 1803 [2 Stat. 229, c. 27], 1807, 
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and 1S14, ivliicli are principally relied upon 
l3y the defendant's counsel, are unconstitu- 
tional, so far as they operated to affect the 
litle of the defendant to 'these lands, being 
contL'ai-y to the 5th article of the amendment 
to tlie constitution of the United States, 
which dedai-es, that "private property shall 
not he talien for public use, without just 
compensation;" and this public use, even 
where a just compensation is made, can 
never mean the filling of the public coffers 
by the sales of private property, seized ex- 
pressly for that pm-pose. But, at all events, 
the right of the plaintiff to bring this suit, 
commenced at the moment that Simms re- 
leased to the United States, and thereby 
deprived the defendant of any legal capacity 
to obtain possession of the land. That re- 
lease was voluntai*y> and it was the act of 
the defendant's trustee. The rule of law, 
therefore, which is admitted by the defend- 
ant's counsel, applies strictly to this case. 
The counsel claimed interest from the time 
when a legal capacity existed in the defend- 
ant to obtain the possession of these lands. 
[Verdict for plaintiff.] 

■ Ewing, and Condy, for plaintiff. 

Bmney, and Joseph E. Ingersoll, for de- 
fendant. 

WASHINGTON, Circuit Justice, charged 
the jm*y. This is an action of covenant 
brought uijon certain articles of agreement, 
entered into between these parties, in the 
year 1804; whereby the defendant agreed 
to pay to the plaintiff, two notes for 1,250 
dollars each, and an unliquidated demand 
of the plaintiff, when the same should be 
liquidated, forthwith, after he, (the defend- 
ant,) shoadd obtain, or be in legal capacity 
to obtain the lawful possession of the Geor- 
gia lands, conveyed to him by Edward Gould. 
The question which arises out of the issue, 
is, whether tlie defendant was, at any time 
previous to the institution of this suit, and 
when, in a legal capacity to obtain the law- 
ful possession of these lands? 

It is to be observed, .that the subject of 
inquiry is, legal capacity to obtain posses- 
sion, and not the actual obtaining of it. It 
was not the intention of the plaintiff to leave 
it in the option of the defendant, to defeat, 
or to postpone his right to the stipulated 
sums, by forbearing to exercise the legal ca- 
pacity he might at any time acquire, to gain 
the possession. So long as this capacity 
should be opposed by legal impediments, so 
long the rights of the plaintiff were suspend- 
ed. When they should cease to exist, those 
rights were in full force,- notwithstanding 
other impediments created by the defendant 
himself, which it was within his own power 
to remove A contrary docti'ine would have 
authorized the defendant to take advantage 
of his own tvrong, in fraud of his contract, 
and to the detriment of the plaintiff. The 
3FED.CAS. — 44 
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impediments known to the parties, and 
which, no doubt, were within their contem- 
plation, were, 1st, the Indian title; and, 2d,, 
the law of Georgia; the title acquired br 
the United States, under the cession of that 
state; and the laws of the United States in. 
relation to these lands. No other impedi- 
ment has been stated by the defendant's, 
counsel, except tliat produced by the convey- 
ance to Simms. which will hereafter be no- 
ticed. 

As to the Indian title, that was removed 
by the ti-eaty of August, 1S14. The other 
impediments were in full operation, in No- 
vember, 1814; and have never, to this mo- 
ment, been removed. These were: 

1st. The rescinding law, as it is stj-led, of 
the legislatm-e of Georgia, passed in the 
year 1796, professing to annul the act, under 
which the gi-ant to the Georgia Company 
was made; and forbidding the com-ts of jus- 
tice, in any action which might be depend- 
ing before them, to admit the said law or 
grant to be given in evidence. 

2d. The cession made by the state of 
Georgia, to the United States, in the year 
1802 [Bior. & D. Laws], of a large territory 
of coimtry, including the lands which form 
the basis of the present controversy. This 
instrument, after ceding to the United States 
all the right of Georgia to the jm-isdiction 
and soil of the above territory, stipulates, 
amongst other things, as a condition, that, 
after satisfying certain claims previously 
mentioned, the ceded lands should form a 
common fund for the United States, and be 
disposed of for that purpose, and none other; 
provided that congress may, within twelve 
months after the assent of Georgia to the 
boimdary established by that agreement 
shall have been declared, dispose of, or ap- 
propriate, not more than five millions of 
acres of the ceded lauds, to satisfy and com- 
pensate any claims, other than those before 
recognized by that agi-eement, which may be 
made to any part of the said lands; but that 
no such cession or compensation should be 
made, unless in virtue of a law which should 
be passed within the above period. 

3d. The act of congress, passed on the 3d 
of March, 1803,-3 [Bior. & D. Laws] 546; 
[2 Stat. 229, c. 27],— "regulating the grants 
of lands, and providing for the disposal of 
the lands of the United States, south of the 
state of Tennessee." The Sth section de- 
clares, that the residue of the five millions 
of acres reserved by the articles of cession, 
to satisfy the claims not confirmed by that 
agreement, after satisfying certain enumer- 
ated claims, or so much of the proceeds 
thereof as may be necessary, shall be ap- 
propriated for compensating such other 
claims to the lands of the United. States, 
south of the Tennessee, not recognized m 
said cession; which are derived from any 
act of Georgia, which congress may here- 
after think fit to provide for. Provided, that 
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no claim shall be embraced, but such of 
■which tlie evidence shall be exhibited to the 
secretaiy of state, to be recorded, before the 
1st day of January following; and that no 
claim, grant, deed, or other written evidence 
of claim to such lands, derived under the 
state of Georgia, and not recognized by the 
agreement of cession, should ever be admit- 
ted as evidence in any court of the United 
States; unless the same has been exhibited 
to be recorded, within the time, and in the 
manner before directed. It is further provia- 
ed. that nothing contained in this act shall 
be construed to recognize or ailect the claims 
of any persons to any of the said lands. 
The 0th section provides for the appoint- 
ment of commissioners, to receive proposi- 
tions of comiH-omiso and settlement from the 
companies and persons claiming the said 
lands; and to report their opinion to con- 
gress. 

4 til. The act of congi-ess, passed on the 3d 
JIareh, 1S07,— i [Bior. & D. Laws] 118; [2 
Stat. 445],— "to prevent settlements being 
made on lands ceded to the United States, 
until authorized by law;" which declares, 
that if any person shall, after the passage of 
the law, take possession of, or settle upon, 
any lands ceded to the United States by a 
foreign nation, or by any state, which lands 
shall not have been previously sold, ceded, 
or leased by the United States, or the claim 
thereto by such person shall not have been 
previously recognized and confirmed by the 
United States; said offender shall forfeit all 
his right to the said land, whatever it may 
be; and the president is authorized to direct 
the marshal, and to employ, if neces^sary, the 
military force, to dispossess and remove 
him. 

51h. The act of congress, passed the 31st 
Harch, 1814,^ [Bior. & D. Laws] 671; [3 
Stat. IIG, ch. 39],— "providing for the indem- 
nification of certain claimants of public 
lands in the Mississippi territory." This act 
allows, to persons claiming lands in the Miss- 
issippi territory, under the act of Georgia, 
of the 7th of January, 1795, whose claims 
liave been exhibited to be recorded, accord- 
ing to the act of 3d March, 1803, until the 
first Monday in January, 1815, to dei)osit in 
the ofiice of the secretary of state, a legal 
release of all such claim, to the United 
States, and a transfer to the United States 
•of their right to any money which had been 
paid by them, «S:c., into the treasury of 
Georgia, as the consideration of the purchase 
of the said land, &c. ; such release and trans- 
fer to take effect, on the indemnification of 
such claimants being made, conformably to 
the provisions of this act. The 2d section 
creates a board of commissioners, whose 
duty it Avas to decide on the validity of the 
releases, &c.; and also to decide all conti'o- 
versies arising on adverse claims. The 3d 
section provides, that, on the report of the 
commissioners to the president, as to the 
suffieiencj' of the releases, &c., the names of 



the claimants, whose claims they have al- 
lowed, and the relative proportions on which 
they are entitled to indemnity under this 
act; the president is required to cause to be 
issued, at the ti*easuiy department, certif- 
icates of stock to such claimants, not bear- 
ing an interest; to be paid out of the first 
moneys in the treasuiy, arising from the 
sales of public lands in the Mississippi ter- 
ritory, after payment of the debt to Georgia, 
expenses, &c. To the diflierent companies 
are allotted certain sums; and amongst oth- 
ers, to the Georgia Company the sum of 
225,000 dollars. The 9th section declares, 
that, if any person claiming land under the 
aforesaid act of Georgia, of the 7th of Jan- 
uary, 1795, shall neglect or refuse to com- 
promise such claim, in conformity with the 
provisions of this act, the United States shall 
be, and are hereby declared to be, exonerat- 
ed from all such claim; and the same shall 
be for ever barred; and no evidence of any 
such claim shall be admitted to be pleaded, 
or allowed to be given in evidence, in any 
coux-t, against any grant derived from the 
United States. Acceding to the terms held 
out by this law, Simms, on the Sth Novem- 
ber, 1814, released to the United States all 
his title to the lands claimed under the above 
act of Georgia, of the 7th of January, 1795, 
and the grant made in pm-suance thereof; 
and received the compensation allowed by 
the above act of congi-ess, in certificates of 
stock. 

Upon this statement of the acts of (Jeorgia, 
and of the United States, it must be admitted, 
that, unless the defendant is prevented by 
the release executed by Siinms, as just stated, 
and the acceptance of the compensation al- 
lowed by the above act of congress [Act 
March 31, 1814], from asserting that he has 
never been in a legal capacity to obtain pos- 
session of these lands; the impediments to his 
obtaining such possession, which existed at 
the time when this contract was entered in- 
to, have never been removed, and that a 
legal incapacity to obtain such possession 
still continues. 

What, then, is the legal efEect of this re- 
lease? Let it in the outset be observed, that 
the act of Simms is to be considered as that 
of the defendant. The deed to him, thouJih 
absolute in fox-m, was substantially a moi-t- 
gage for securing the payment of money, and 
was so decided by the award of arbiti-ators. 
and the judgment of a court thereon, ren- 
dered in January, 1817. Simms was there- 
fore a trustee for the defendant, who was 
boimd by his acts; more especially as he 
afterwards affirmed them, by bringing an ac- 
tion to recover the certificates of stock which 
he received from the United States, as the 
consideration of his release. This being the 
case, it must be admitted, that the effect of 
the release was to pass to the United States 
all the right and title of the defendant to 
these lands, and that it created a perpetual 
bar to any claim which he might thereafter 
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assert to the possession of them. It was a 
solemn ti-ansfer of his right to these lands, 
for a certain consideration paid by the -Unit- 
ed States; and from the moment that this 
contract "was complete, he deprived himself 
of the legal capacity to obtain possession of 
them. The rule of law is admitted by the 
defendant's counsel, that, if one person is 
bound to pay a sum of monej^ upon the 
happening of a particulai* event, which is 
prevented by the obligor, it is the same thing 
as if the event had actually talcen place; and 
the right of the obligee to claim the stipulated 
sum immediately arises. 

But it is contended by the defendant's 
counsel, that if the law discharges, or in- 
capacitates the obligor from performing the 
act, or rendei-s the performance imlawful, 
his obligation is discharged. This rule must 
also be admitted; and then the questions ai-e 
i^ —1, Whether, in this case, the defendant was 
prevented by the acts of congress before no- 
ticed, from obtaining possession of the lands 
mentioned in the agreement?— and if so, then 
—2. Whether he has not also ban-ed himself 
by his release, so as to subject him to the 
operation of the first rule? 

By the defendant's counsel, it is insisted, 
that tlie act of' 1807 rendered it unlawful 
for the defendant to take possession of these 
lands; and that the acts of 1803 and 1814, 
barred the right of the defendant, not only 
to the lands themselves, but also to the com- 
pensation, unless he executed the release by 
a certain period. The alternative then pre- 
sented to the defendant was, to receive the 
compensation offered by congress, upon the 
condition of executing the ' release of his 
right, or to lose both that and the land. 

In answer to this argument, it is contended, 
that those acts are unconstitutional; and con- 
sequently, would not have prevented .the de- 
fendant from obtaining possession of these 
lands, if he had not shut himself out of the 
tribunals of justice by his own act 

The com*t feels the difficulty, as well as the 
deUcacy of this question. It is one which has 
never been decided in any court of the XJnit- 
■ed States, to our knowledge. It is not wheth- 
er the subject upon which congress has legis- 
lated, was without the sphere of those pow- 
ers which are confen-ed upon that body by 
the constitution; because it is not to be de- 
nied, that the power of congress to dispose 
of the public propeiiy, and to enact laws in 
reference thereto, is unlimited. But, can 
congress legislate upon the rights of indi- 
viduals, to property acquired or claimed by 
the United States, and enact laws of forfeit- 
m-e, or otherwise to defeat those rights, ei- 
ther absolutely or conditionally, at the mere 
will and pleasure of that body?— does the 
power to pass laws, though unresti-ained by 
the constitution, include a power to decide 
upon private rights, and to dispose of private 
, i)roperty, because the title asserted by the 
individual affects property claimed by the 
United States? There are certain expressions 
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of the supreme com-t, in the case of Fletcher 
T. Peck, 6 Cranch [(10 U. S.) 87], which 
seem to be not inapplicable to this subject; 
they are the following— "The question, wheth- 
er the act of transferring the property of 
an individual to the public, be in the nature 
of the legislative power, is well worthy of 
reflection." Id. 136. "How far the power of 
giving the law, may involve every other pow- 
er, in cases where the constitution is silent, 
never has been, and perhaps never will be 
definitely stated. The validity of this re- 
scinding act might well be doubted, were 
Georgia a single sovei-eign power." Id.* "It 
may well be doubted, whether the natm-e of 
society, and of government, does not pro- 
scribe some limits to the legislative power; 
and if any be prescribed, where are they to 
be found, if the property of an individual, 
fairly and honestly acquired, may be seized 
without compensation." Id. 135. 

It is true, that private interests must be 
subservient to the public necessities. This 
results from the nature of the social compact. 
Under every government, be the form what 
it may, private property may be taken for 
public use, provided a fair compensation be 
paid for it; and the oth article of the amend- 
ments to the constitution of the United States 
has provided, that private property shall not 
be taken for public use, without just com- 
pensation. But who is to decide, as to the 
quantum of the compensation? If the power 
is exercised exclusively by the legislatm-e, it 
is easy to perceive that it may be abused; 
and that the condition may be only nominal- 
ly performed. Ought not the compensation, 
in all cases, to be judged of by indifferent 
persons, so selected as to afford a fair expec- 
tation of their acting impartially? The pi-ac- 
tice, we believe, is universal, in this country 
at least, to submit the question of compensa- 
tion to persons summoned for that purpose, 
by process in natm*e of a writ of ad quod 
damnum. But are there not some limits to 
the exercise of the power itself, even where a 
compensation, fairly ascertained, is offered to 
be made? Can private property be seized, 
for the sole pmrpose of filling the public cof- 
fers with the product of its sale? These are 
questions of vast magnitude, which this court 
would deem it its duty to submit to the deci- 
sion of the supreme court, if Ihey were neces- 
sarily involved in the determination of this 
cause. We think that they are not; and that 
this case may be decided upon general prin- 
ciples of law, which may be predicated upon 
an admission of the validity of the acts of 
congress which have been referred to. The 
inquiry, however, into this subject, which has 
been but partially made, will be foimd to 
bear upon another view which is yet to be 
taken of this case. 

But it will first be necessary, to inquire into 
the natm-e of the title of the purchasers un- 
der the Georgia Company, to the lands grant- 
ed to it by the state of Georgia. In the case 
of Fletcher v. Peck [supra], the following 
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points were resolred— 1. That the lands lay- 
within the state of Georgia, and that that 
state had power to gi-ant them. 2. That the 
Indian title, until extinguished, was to be re- 
spected by courts; but that it was not such 
as was absolutely repugnant to seisin; in fee, 
on the part of the state. 3. That the estate 
granted by Georgia, having passed into the 
hands of piu'chasers, for a valuable consider- 
ation, without notice; the state was re- 
strained, eitlier by general principles which 
are common to our free institutions, or by the 
constitution of the United States, from pass- 
ing <uiy law to impair the estate vested in 
tlie said purchasers.' 

If this then was the title of those persons, 
who purchased from the gi'antees, under the 
state of Georgia, as against that state, it 
could not, we conceive, be impaired by the 
subsequent cession of Georgia to the United 
States. The derivative title of the latter, 
could not, upon general principles of law, De 
other, or better, than that of the former. If 
this be so, then the purchasers under the 
Georgia Company, acquired a good and valid 
title against the United States. Admitting, 
then, the validity of the acts of congress, for 
the purpose of getting at the question, how 
far the release of Simms to the United States, 
can legally affect this case; all that can be 
said of them is, that they prevented the de- 
fendant from obtaining possession of the 
land; and barred his claim to the same, 
either against the United States, or against 
any gi-antee under them. Still the claim was 
admitted, or else it would have been unneces- 
sary to require a release of it, as the consid- 
eration of the compensation to be paid by 
the United States. It cannot be contended, 
that the defendant was compelled to give 
the release. He was at perfect liberty to do 
it or not, as he pleased. He preferx-ed the 
former; and then, by a voluntary act, he ex- 
tinguished forever aU his right to the land, 
and incapacitated himself to obtain the pos- 
session of it; and, for this renunciation, he 
received the stipulated consideration. So far 
as his own interest was concerned, the de- 
fendant had unquestionably a right to enter 
into this conti-act with the United States. It 
was perhaps prudent in him to do so. But 
he had no right, by any act of his, and with- 
out the consent of the plaintiff, to compromit 
his interest, and for ever to close the door 
against his appeal to the justice of the na- 
tion, even if he had no stronger gx-ound to 
stand upon. As to the defendant, it may be 
admitted, that he bettered his situation, by 
acceding to the terms held out by the law. 
Not so as to the plaintiff, if the argument of 
the defendant's counsel be correct, that, al- 
though he has received an equivalent for the 
possession of the land, he is discharged from 
his obligation to pay the plaintiff; because 
he could not, at the time he received it, and 
never can obtain, the possession of the land. 
Independent of the release, the defendant 
might have appealed to the justice of con- 



gress to repeal the laws, so far as they had 
deprived him of his rights; and, if the argu- 
ments which have been m'ged in the pre- 
ceding part of this opinion, are not stroug 
enough to impeach the validity of the laws in 
question, they coxild scarcely have failed to 
avail the defendant, in his appeal to the leg- 
islature of the United States. However this 
may be, the plaintiff had a contingent inter- 
est, dependent upon the acknowledged right 
of the defendant to these lands, which the 
defendant could not defeat by any act of his, 
without the consent of the plaintiff, and upon 
such terms as he might be willing to agi-eo 
to. The manifest injustice of a conti-arj'- doc- 
trine will appear, by supposing, (as was very 
probably the present case,) that the sums 
agi-eed to be paid by the defendant, upon his 
being in a legal capacity to obtain the pos- 
session of these lands, were, in reality, the 
consideration agi-eed to be paid for the pur- 
chase of them from the plaintiff. Could it 
be endured for a moment, that the defendant 
should, by a conti-act with the United States, 
extinguish his right to the land, and receive 
from the United States the consideration for 
such relinquishment; and then say to the 
plaintiff, that, having lost forever the capaci- 
ty to obtain possession of the lands, he was 
not bound to pay to the plaintiff the purchase 
money, which was made to depend upon his 
having that capacity? Whatever, then, may 
have been the operation of the acts of con- 
gress, the voluntary release of the defendant 
by his trustee, in November, 1814, was, as it 
concerned the plaintiff, the same thing as if, 
at that moment, he possessed the legal ca- 
pacity to obtain the possession of these lands. 

As to Simms's titie, it was clearly not em- 
braced by this agreement; because the con- 
veyance to him was secret; and was not, so 
far as ,the evidence informs us, communi- 
cated to the plaintiff. To introduce this, 
therefore, as an impediment in the way of 
the defendant to the obtaining the possession 
of the land, would be a manifest fraud upon 
the contract between these parties. But, 
even if it had been known to the plaintiff, 
stiU, it created no legal incapacity in the de- 
fendant, to obtain the possession of the land 
from Simms, provided the release had not 
been made to the United States; because, by 
paying off the incumbrances upon the prop- 
erty, the defendant might, at any time, have 
recovered the possession; and it could never 
have been competent to the defendant to urge 
an incapacity, produced by his own act, and 
which it was in his power to remove, as a 
reason against paying the sums stipulated in 
this agi'eement. If he could, then the alterna- 
tive, so cautiously provided in the agreement, 
would have been altogether without meaning; 
the legal capacity to obtain possession, and 
the obtaining of it, would in effect mean the 
same thing. 

The next question is, to what amount is the 
plaintiff entitled to a verdict? As to the two 
notes for 2500 dollars, no question has been 
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made, provided the plaintiff can recover any- 
tliing. There is more difficulty in respect to 
the 500 dollars. On the one hand, it is con- 
tended, that this is an ascertained sum, and 
■can by no means be brought within the mean- 
ing of the expressions in the agreement, an 
unliquidated demand. On the other, it is 
insisted, that as no evidence has been given 
-of any unliquidated demand to which the ex- 
pressions in the agreement coidd refer, and 
the testimony of the witness is positive, that 
the defendant acknowledged this sum to be 
the amount due; this must be considered to 
be the unliquidated claim referred to in the 
agreement. This point is submitted to the 
jury. 

As to interest, it clearly ought not to be cal- 
•culated beyond the 8th of November, 1814, 
when the release was executed. And the 
jm-y may give interest from that period, or 
from the period when the defendant recog- 
nized, or otherwise approved of the release 
made by his trustee, which was some time in 
the year 1816 or 1817. 

Verdict for the plaintiff. 

[For subsequent proceedings on fieri facias 
and venditioni exponas, see Cases Nos. 1,535 
■and 1,536.] 



Case ISTo. 1,535. 

BLEEOKEE. v. BOND. 

[4 Wash. O. 0. 6.] » 

'Circuit Court, E. D. Pennsylvania. Oct. Term, 
1820. 

ExECDTios — Death of Partt after Fieri Fa- 
cias— Venditioni EXFOXAS— SEoaitiTT TO Save 
Issue of— Breach op Condition — Return of 

SECURITi'. 

1. In Pennsylvania, the death of either of the 
iparties after a fieri facias issued, does not pre- 
vent tlie venditioni exponas from issuing imme- 
diately upon the return of the fieri facias, levied 
■on land, and the same condemned. A scire 
facias is not necessary, 

[See Taylor v. jililler, 13 How. (54 U. S.) 287; 
Wilson V. Hurst, Case No. 17,808.] 

2. The agreement of the plaintiff to receive 
•certain securities for the debt, and to give time 
■on their being certified in a particular way, be- 
ing conditional, and the condition not being 
performed, the plaintiff might proceed with his 
execution, though he had not returned the se- 
■curities. 

At law. Rule to show cause why the ven- 
•ditioni exponas issued in this case should not 
be set aside. [Rule discharged.] 

Joseph R. Ingersoll, in support of rale. 
Mr. Ewing, contra. 

WASHINGTON, Circuit Justice. The ma- 
terial facts in this case are the following. 



^ [Originally ijublished from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esct.] 



(Case ]SFo. 1,535) BLEEOICER 

At the sessions of this com-t in October, 1819, 
the plaintiff obtained a judgment against the 
defendant for about §3898. Some time in 
March of the present year, a parol agreement 
was made between the attorney of the plain- 
tiff and the defendant, by which the sum for 
which the judgment was rendered, was re- 
duced to ?3100, to be paid in fom-, nine, 
twelve, eighteen and twenty-four months; the 
payments to be satisfactorily secured, and 
the arrangement to be finally completed be- 
fore the 11th of April following, imless the 
plaintiff's attorney should choose to grant a 
longer indulgence. It appears from the evi- 
dence, that Bond was frequently, after the 
11th of April, pressed by the plaintiff's coun- 
sel to complete the agi"eement, 'when, at 
length, he delivered to him a bond and mort- 
gage for $1450, given by a 2li\ Van Metre, 
the latter being upon a ti'act of land in the 
state of New Jersey; which the attorney, 
with the approbation of his client, consented 
to take in part payment of the §3100, upon 
this condition however, that the certificate of 
the clerk of the court where the land lay 
should be obtained, that no incumbrance on 
the land appeared, from the records of his 
office, prior to the recording of this deed; for 
the balance of the debt. Bond was to fm-nish 
the plahatiff with another good mortgage on 
land in New Jersey, for §1000 and to pay the 
balance of the debt in cash. In consequence 
of this agreement, Bond took the bond and 
mortgage, (which had been left with the 
plaintiff's attorney for the inspection of his 
client) in order to have an assignment of 
them drawn and executed, and instead of re- 
turning them with the assignments indorsed, 
and the promised certificate against prior in- 
cumbrances, he sent them to the office where 
they were recorded, five days after a subse- 
quent deed from Van Metre to another per- 
son had been recorded. About the latter end 
of July, the plaintiff's attorney not having re- 
ceived the clerk's certificate, and having 
failed in every attempt to get Bond to com- 
plete the above agreement, gave him notice 
that he considered the agreement as at an 
end, and that he should proceed to issue an 
execution upon the judgment. The fieri fa- 
cias issued about the of August, and 

was executed upon land which was regularly 
condemned. On the day of the test of the 
writ, or the day after. Bond died, and the 
venditioni exponas issued on the 11th of Sep- 
tember. The plaintiff's attorney, soon after 
-Van Metre's bond and mortgage were re- 
corded, received from Bond the clerk's cer- 
tificate of that fact, accompanied by a prom- 
ise to furnish him also with a certificate from 
the same source, that there was no incum- 
brance on record prior to his. This latter 
certificate was never furnished, and it was 
not tiU some time after Bond's death, that 
the fact of a prior recorded mortgage on the 
same land was communicated to the plain- 
tiff's attorney. 

Two reasons in support of tliis rule have 
been assigned. The first is, that the vendi- 
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tioni exponas issued after the death of the 
defendant, without the judgment having been 
revived by scire facias. 2d. That the mort- 
gage and bond for $1450, liaving been re- 
ceived by the plaintiff in part payment of the 
debt, which greatly exceeded all the instal- 
ments due when the fieri facias or the vendi- 
tioni exponas issued, and the same not hav- 
ing been returned by the. plaintiff to the ad- 
ministrator of Bond, after he knew of the 
prior incumbi-anee, it ought now to be con- 
sidered as a payment pro tanto. 

1. Were I called upon to decide this ques- 
tion upon principle and axithority, I could not 
but feel pei-plexed, in consequence of the dif- 
ference in the execution of the writ, between 
the fieri facias of England and of this state. 
But I feel myself relieved from all difficulty 
upon this subject, by the concurrent testi- 
mony of gentlemen high in the profession, 
and well acquainted with the practice of this 
state; that the death of either of the parties 
after the fieri facias issued, does not prevent 
the venditioni exponas from isstiing immedi- 
atelj', upon the return of the fieri facias lev- 
ied on land, and the same condemned; and 
that a scire facias is not necessary. 

2. TliB pretence that the bond and mort- 
gage for $1450 were received by the plaintiff 
in part payment of his debt, is entirely with- 
out foundation. It is true that the plaintiff 
agreed to reduce his claims, under the judg- 
ment, to $3100, and fui"ther to receive the 
above bond and mortgage in part payment of 
that sum; but these promises were upon con- 
ditions to be first performed by Mx'. Bond, 
and which never were performed. In the 
first place, the whole debt was to be well 
secured; and in the next, the bond and mort- 
gage were to be accompanied by a certificate 
of searches made to the time of its being re- 
corded, and that there were no prior incum- 
brances. No such certificate was, or could 
have been procui'ed at tlie time this mortgage 
was recorded; and no other security for the 
$3100 had at any time been offered prior to 
the death of Mr. Bond. The agi-eement, 
therefore, was not in any manner obligatory 
iipon the plaintiff. 

As to the objection that the plaintiff did not 
offer to retm-n the bond and mortgage, as 
soon as he heard of the prior recorded mort- 
gage; there is nothing in it. His attorney 
immediately informed the administrator of 
the circumstance, and stated to him that the 
secm-ity was worthless to the plaintiff. The 
formal offer to return the papers was, no 
doubt, prevented by the answer of the admin- 
istrator; that he would have nothing to do 
with them, as he considered them as part 
payment of the debt. In addition to this, the 
plaintiff has offered upon this motion, to re- 
turn the papers. 

The rule must be discharged. 



[For trial and verdict in this case, see Case 
No. 1,534. For subsequent proceedins^s after 
eale on venditioni exponas, see Id. 1,53G.] 



Case nSTo. 1,536. 

BLEEKER v. BOND. 

[4 Wash. C. 0. 322.] ^ 

Circuit Court, E. D. Pennsylvania. Oct. Term,. 
1S22. 

United States Maushals— Sale of Realty — 
AppLiCATiox OF Proceeds. 

The marshal who sells certain property un- 
der a venditioni exponas, has no power to pay 
to the tax collector the arrears of taxes (hie 
on the property sold, out of tlie proceeds of oth- 
er property sold under the same writ. 

At law. Rule upon the marshal, at the in- 
stance of the administrator of Bond, to bring 
the residue of the money in his hands into- 
court. The case is as follows. Under a 
venditioni exponas, which issued in this 
cause, aU the real estate of which Bond died 
seised, and which had been levied upon by 
virtue of the writ of fieri facias, was sold 
by the marshal, to satisfy the judgment im- 
der which the process issued. Amongst the 
property so sold, was a house which had 
been devised to the said Bond by his wife, 
subject, however, to the payment of $2000 
to a Mrs. Moor. Upon this house there were 
certain taxes due to the state. The house 
was pm-chased by Mrs. J^Ioor at the mar- 
shal's sale at the price of $2, which being 
insufficient to pay the taxes due upon the 
property, the marshal paid them to the tax 
collector out of the money for which he had 
sold the rest of the propertj' of Mr. Bond. 
The question was, whether the marshal was 
justifiable in making such payment? [Ride 
made absolute.] 

Joseph R. Ingersoll, in support of rule. 
Mr. Ewing, contra. 

WASHINGTON, Circuit Justice. Whether 
taxes are by the laws of this state a lien on 
the property upon which they are assessed, 
is a question which I do not mean to decide 
in this case, nor is it necessary. For if they 
be a lien, the propeiiy chargeable with the 
taxes having been sold for comparatively 
nothing, the marshal had notliing, or in more 
coiTect language, he had but $2 out of which 
to discharge the lien. But whether a lien 
or not, he had no authority to pay the taxes 
due upon that property, out of funds in his 
hands raised by the sale of other propertj'- 
of the intestate under the venditioni exponas. 
The duty of the marshal was to pay over the 
money remaining in his hands, aud leave 
the collector to resort to the administrator 
for the taxes due from his intestate's estate. 
The marshal having improvidently paid the 
taxes to the collector, must look to him to- 
refund it. Rule made absolute. 

[NOTE. For trial and verdict in this case,^ 
see Case No. 1,534. For proceediu^s to set 
aside venditioni exponas, see Id. 1,535.] 



^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Case Ko. 1,537. 

BliEEKBR V. HYDE. 

[3 McLean, 279.] ^ 

Circuit Court, D. Slichigan. Oct. Term, 1843. 

Guaranty— Lettbb of Credit to a Particui-ar 

FlRlt — POJICHASES FROJI ANOTHER FlRM — Af- 

PROVAT. BY Guarantor— Takisg Possession to 
Prevent Loss— Acoeptaxue of Guaranty, 

1. A letter of credit, to a particular firm, and 
which guaranties the payment, will not bind 
the guarantor, if the purchase he made of other 
persons. 

[Cited in First Nat. Bank v. Hall, 101 TJ. S. 
51.] 

2. Such a contract is not to be extended be- 
yond the manifest intention of the parties. 

3. But where the goods were purchased in 
the name of the guarantor, and he examines 
the invoices and approves of the same, he is 
clearly bound. 

4. And especially is he bound, if he take pos- 
session of the goods, with the view of prevent- 
ing a loss. 

5. Under such circumstances no notice of the 
acceptance of the guaranty was necessary. 

[At law. Action by Bleeker against O. M. 
Hyde for goods sold on faith of a letter of 
credit Verdict and judgment for plaintiff.] 

Joy & Lockwood, for plaintiff. 
Buell & Wethei-aU, for defendants. 

OEINION OF THE COURT. The defend- 
ant gave the following letter of credit; 
"Messrs. Erastus Corney & Co. New York. 
Gentlemen, I hereby authorise Messrs. A. & 
D. "Wallingsford to purchase goods, such as 
they may wish to, in my name and on my 
account, to the amount of twenty-five hun- 
dred doUai-s. (Signed,) O. M. Hyde, 20th 
Sept 1841." Under this letter Wallingsfords 
pm-chased goods of Corney & Co. to the 
amount of §1453, and of the plaintiff to the 
amount of ?1046.04. 

It is objected that the letter of credit did 
not authorize a purchase from the plaintiff, 
and that consequently the defendant is not 
bound. In Grant v. Naylor, 4 Cranch, [8 U. 
S.] 224, it was held that a letter of credit 
addressed by mistake to John and Joseph 
Naylor, and delivered to John and Jeremiah 
Naylor, wiU not support an action by John 
and Jeremiah, for goods furnished by them 
to the bearer, upon the faith of the letter of 
credit A surety is not answerable beyond 
the scope of his engagement Walsh v. Bai- 
lie, 10 Johns. 179; Penoyer v. Watson, 16 
Johns. 99; Bobbins v. Bingham, 4 Johns. 476. 
Although the letter of defendant is directed 
to Corney & Co., yet it does not appear from 
its language to have been alone intended for 
them. The language is general— "that he had 
authorized A. & D. Wallingsford, to pm-chase 
goods on his account to the amount of twen- 
ty-five hundred dollars-" He does not say 
he had authorized the purchase of goods 
from them. Had such been the language of 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



the letter," it would be clear from the cases 
above cited, that, by virtue of the letter, the 
defendant would not have been bound by a 
purchase from any other person or firm. 
But the case does not necessarily turn upon 
the construction of the letter of credit, as it 
has been proved that after the piu'chases 
were made, the defendant saw and approved 
of the invoices. And it further appears that 
the defendant took the remaining goods into 
possession, on the gi'ound that he was bound 
to pay for them. The goods were charged 
to the defendant in the invoices. This Is suf- 
ficient to show that the defendant approved 
of the purchases, and he is conseauently 
bound to pay for them. No notice of the 
acceptance of the letter of ci'edit, by the 
plaintiff, was necessai*y, as the piu'chases 
were made in the name of the defendant 
Verdict for the plaintiff and judgment 



Case Ho. 1,538. 

The BLENHEIM. 

• [Blatchf. Pr, Cas. 626.] ^ 

District Court, S. D. New York. Feb. 23, lS6o. 

Prize— Vessel axi> Cargo Coxt)Emxed for a 
Vioi-atiox of the Blockade. 

[A vessel with a British registry, flying the 
British flag, but having a Confederate flag on 
board, owned by her master, who, with a ma- 
jority of the crew, were British subjects, and 
laden with a general cargo from Nassau, Avhere 
the cargo was owned, cleared for St Jolius,- 
but proceeded to Wilmington, N. C, and, on 
attempting to enter that port, was captured. 
The master and crew had previously run the 
blockade, and knew of its existence. Held, that 
the circumstances justified the condemnation 
and forfeiture of the vessel and cargo.] 

[Proceedings to condemn and forfeit the 
steamer Blenheim and cargo as prize. De- 
cree of condemnation and forfeiture.] 

BETTS, District Judge. This is another 
vessel captui'ed by a squadron of the United 
States blockading fleet of ships-of-Avar on the 
Atlantic coast On the 25th of Januai-y, 
1865, the steamer Blenheim was seized, as 
prize of war, off the mouth of Cape Fear 
river, by the squadron under the command of 
Rear-Admiral Porter, of the United States 
navy, and was sent into this port for ad- 
judication. She was here arrested, February 
4. 1865, under the process of the court, and 
due retiu-n thereof having been made in open 
court, with public proclamation, and no per- 
son intervening in the case, or claiming to 
appear or defend the said prize, the United 
States attorney moved and had accorded to 
him interlocutory judgment of default in the 
cause, according to law and the practice of 
the coui't, and submitted to the court the alle- 
gations and proofs brought into the cause, 
and prayed a final decree of condemnation 
and forfeiture of the prize aforesaid, pur- 
suant to law and right. 

Beatty Peshine Smith, a lieutenant in the 
United States navy, on the 7th of February, 

^ [Reported by Samuel Blatchford, Esq.] 
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1SG5, delivered, under oatli, the papers taken 
from tlie Blenheim, when captui'ed, to one of 
the prize commissioners at tliis point, consist- 
ing of a clearance from Nassau to St John's, 
a, list of port chai-ges, a crew list, two bills 
of sale, a log-book and a British register. 
B.y the first bill of sale, dated at Belfast, 
February 12, 1863, John J. McKee, of that 
place, purports to have conveyed, as agent of 
the Belfast Steamship Company, to "William 
Fod and liis assigns, sixty-four shares in the 
said ship Blenheim; and by the second bill 
of sale, dated September 20, 1864, William 
Fod purports to have conveyed to Kichard 
Eustace, of Penryn, sixty-foiu* shares in the 
same ship. By a certificate of British reg- 
istry, dated in Glasgow, September 23, 1864, 
the registrar of that port certifies that Rich- 
ard Eustace is the master of the said ship, 
and holds sixty-foxn* shares of the said ship. 
The crew list connected with the papers 
states only the names of the crew, tlieir 
wages, and their places of birth, but does 
not give the voyage contracted for, nor the 
capacities in whicb they served on board the 
ship. 

Examinations were fallen in preparatorio 
before the prize commissioners, and certified 
to th6 com-t February S, 1S65. Richard Eus- 
tace, the master of the ship, Archibald Lang, 
tlio chief engineer, and James Henry Thom- 
as, the chief steward, gave testimony upon 
the stated interrogatories propounded to 
them. The testimony supports clearly, and 
without contradiction, "tlie allegations of the 
libel as to the time, place and manner of the 
capttu-e made of the vessel and cargo. The 
prize was under the British flag alone. She 
had also a Confederate flag on board. She 
was owned by her master. The cax'go was 
owned at Nassau. The crew were chiefly 
English subjects, and a majority sailed with 
the steamer from England. She was laden 
with a general cargo, provisions and wearing 
apparel. The cargo was taken on board at 
Nassau, cleared for St. John's, but was des- 
tined for Wilmington, North Carolina, not- 
withstanding the clearance. This voyage 
was the second attempt of the vessel to 
run into Wilmington. On her first voyage 
tliere she carried a general cargo, and re- 
turned with a cargo of cotton. The mastei' 
and crew knew, on the first voyage to Wil- 
mington, that the port was under blockade 
by the United States government. They did 
not know, until they got into Cape Fear river 
oa the second voyage, that Fort Caswell was 
taken, and tliat the United States fleet were 
in the river. The vessel was captm'ed on her 
second attempt to run the blockade. She 
sailed directly from Nassau for and to Wil- 
mington. Her ship's company, at the time 
of the captm'e, knew of the existence of the 
war, and of the blockade of the port of Wil- 
mington. 

All the evidence is direct and conclusively 
efficient, in demonstration of the culpable 
conduct of the vessel and eai'go on the voy- 



age, and of their liability to conviction on the 
prosecution against them. 

It is, accordingly, ordered, that a decree of 
condemnation and forfeiture be pronoimeed 
against the vessel and cargo. 



Case No. 1,539. 

The BLENHEIM et al. 

[5 Sawy. 192; ^ 6 N. Y. ^Yli\y. Dig. 545; 10 
Chi. Leg. News, 353.] 

District Court, D. Oregon. July 2, 1878. 

Fkeight — Delivery or — Limitation in Admi- 

RAI.TV- 

1. A vessel while taking on a cargo of flour 
by the charterer, by mistake of the mate and 
wharfinger took on eighty-three sacks more than 
was entered upon the bill of lading, or shipped 
on account of the charter: EeJd, that it was 
the duty of the master upon discharging the 
cargo at the port of delivery, if the owner of 
the eighty-three sacks of flour was not present 
to receive the same, to store it safely, subject 
to freight and charges, and notify the owner 
thereof, and that having failed to do so, but 
delivered the same to the charterer or his as- 
signs, whereby the flour was lost to the owner, 
the vessel is liable for the value of the same, 
with interest. 

2. A demand in admiralty is not necessarily 
baiTcd by lapse of time, but the matter rests 
in the discretion of the court to be governed by 
the circumstances of the case considered with 
reference to the wants and convenience of com- 
merce and the analogies of the local law of limi- 
tation. 

[See Stillman v. The Buckeye State, Case 
No. 13,445.] 

[In admiralty. Libel by John S. Barnard 
against the British bark Blenheim for a 
quantity of flom- taken on board by mistake, 
and not accoimted for to the libellant (Peter 
Iredale and others claimants). Decree for 
libellant] 

David Goodsell and H. H. Northrup, for 
libellant. 

Benton Killen, for claimants. 

DEADY, Disti-ict Judge, This suit is 
brought by the libellant, John S. Bernard, 
to recover the sum of four hundred and fifty 
dollars, the aMeged value of a quantity of 
flour shipped on the British barque Blen- 
heim, and not delivered or accounted for. 
The testimony in the case is meager, and 
leaves some points made by counsel in doubt. 
But the following facts are satisfactorily 
established. In January, 1874, and there- 
after, the libellant was engaged in the busi- 
ness of a wharfinger and warehouseman at 
Portland, Or., when and where the Blenheim 
received a cargo of flour from the libellant 
for and on account of the charterer of the 
vessel, to be shipped to Great Britain or tlie 
continent of Europe; that by mistake of the 
parties, including the mate who kept the 
tally, eighty-three sacks of flour, weighing 
ninety-eight pounds each, were shipped on 
said vessel in excess of the cargo fm-nished 



^ [Reported by L. S. B. Sa^vyer, Esq., and here 
reprinted by permission.] 
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to said charterer, and entered upon the bill 
of lading, which sacts of flour -were delivered 
by the master to the charterer or his assigns 
^t Havre, France, and thereby lost to the 
libellant; and that the Blenheim did not 
return to this port until shortly before the 
commencement of this suit, March 30, 1878. 
The fact that this excess of flour was talien 
■on board, and discharged at Havre is dis- 
tinctly admitted by the managing owner, 
IMr, S. Martin, in a letter to the libellant, 
-dated December 31, 1S74. 

Upon this state of facts, I think, the vessel 
IS liable as for a non-delivery of the flom*. 
When goods are taken on board by mistake, 
4is in this case, the law will imply a contract 
between the master and owner to deliver 
them on account of the latter at the port of 
•destination for the remainder of the cargo, 
particularly where the goods so shipped are 
■of the same kind and character as the rest 
ot the cargo. This being so, the general 
rule applies. If the owner is not present at 
the port of delivery to receive the goods, it 
IS the duty of the master to store them in a 
place of safety, subject to the lien of the 
vessel for freight and charges, and notify 
the owner. The Eddy, 5 Wall. [72 U. S.] 
495. 

In this case, the master of the Blenheim 
should have stored the flour sarely at Havre 
on account of the libellant, and notified him 
of the fact, unless perhaps he chose to dis- 
pose of it on his account, and remit the pro- 
•ceeds, less the freight and charges, or to 
xeturn the flour to him at Portland. The 
:flour having been lost to the libellant by this 
■neglect of a plain duty on the part of the 
master, the vessel is liable to the libellant 
for the loss. 

Objection is made that this is a stale de- 
mand, and that the proof tends to show that 
since the date of the transaction out of 
which it arises the vessel has changed own- 
•ers in whole or in part But a sufficient an- 
swer to this objection is found in the fact 
that the Blenheim has not been in this jm-is- 
•diction since the taking away of this flom* 
until the commencement of this suit. There 
is no fixed rule of limitation in the admiralty, 
Tint the matter is left to the discretion of the 
■com't, to be governed by the facts and cu'- 
•cumstances of the case, considered with due 
reference to the wants and convenience of 
■<;ommerce, and the analogies of the local 
laws of limitation. Ben. Adm. §§ 574, 575. 
This suit would not be barred by the statute 
•of this state, even if the vessel had remained 
within its jm-isdiction since the cause arose, 
but it might be brought within six years 
after the right accrued. Civ. Code Or. § 
ii. Neither has there been any unneces- 
sary delay on the part of the libellant in 
asserting his rights, from which it may be 
inferred that the demand was neglected or 
abandoned. The suit was brought as soon 
as it could be where the cause arose. The 
libellant was not bound to incm* the expense 
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or risk of following this vessel around the 
world to bring suit against her. It was suf- 
ficient to do so as soon as her retm*n to this 
jm-isdiction permitted it to be done. 

It appears from the proof that at the time 
of the discharge of the cargo of the Blen- 
heim at Havre, flour was worth there not 
less than eight dollars per barrel. These 
eighty-three sacks were equivalent to forty- 
one and one-half bai-rels, and at this rate 
were worth three hundred and thirty-two 
dollars. Add to this amount legal interest 
on the same for thi*ee years and six months, 
Avhich allows one year from the time of ship- 
ment for a sale and returns, and it makes 
fom- hundred and forty-nine dollars and 
forty cents, for which sum the libellant is 
entitled to a decree. 



Case ITo. 1,540. 

In re BLIGHT'S ESTATE. 

[1 Pa. Law J. (1842) 225.] 

District Court, E. D. Pennsylvania. 

Baskuuptct — ^Unclaimed Dividends. 

Where a man had been declared bankrupt, 
many years ago, and dividends on his estate 
were long unclaimed by the persons entitled to 
them, the court declined to assist the bankrupt's 
administrator to get possession of these un- 
claimed dividends, it appearing that other cred- 
itors not yet paid in full, opposed the applica- 
tion. 

In bankruptcy. On the 22d Jtme, 1842, the 
admiaistrator of Peter Blight, deceased, who 
had been decreed a bankrupt, under the act 
of congress, of [April 4] 1800 [2 Stat. 21], pre- 
sented a petition praying the court to super- . 
sede the commission of bankruptcy, and for 
such other relief, &c. in the premises, as the 
comrt might deem fit. The commission re- 
ferred to, had issued in the year 1801, and 
Blight had been duly declared a bankrupt, 
and sm-rendered himself; and in 1805 ob- 
tained his certificate of discharge. The 
whole amount of debts proved xmder the 
commission was, 

SI,028,SS6 28 
And tbe following dividends had teen made: 
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LeavLigr, of unpaid debts a balance, §775,306 48* 

The first two dividends, amounting as 
above stated to 22i^ p. c. were claimed by 
all the creditors, and paid accordingly; and 
some of the creditors constantly claimed 
their shares whenever a dividend was made; 
and the last dividend had been paid to 
eighty-one different creditors, representing 
debts to the amount of about three hundred 
thousand dollars. But as the creditors were 

* This calculation, though, apparently, not ex- 
act in all particulars, is printed as it was pre- 
sented to tbe court by the assignee. 
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Terj' numerous, the later dividends minute, 
the lapse of time quite considerable, and a 
uTimher of the creditors resident in foreign 
countries, portions of the later dividends had 
not been called for, and still remained un- 
claimed, notwithstanding they Bad been "dili- 
gently advertised and public notice given in 
the papers to the cj.'editors of their being de- 
clared." The dividends unclaimed, it Avas 
ScXid, amounted to about ?2000. 

The object of this application was, to on- 
able the representatives of the bankrupt, to 
get possession of these dividends. [Applica- 
tion denied.] 

The assignee with two creditors appeared 
personally in court, to oppose the application. 

^Ir. Saunders Lewis, for the administrator, 
contended, that under the circumstances al- 
ready stated, the representatives of the 
bankrupt were entitled to the presumption 
in law, that the claimants who omitted to 
receive tlieir dividends, had been paid then- 
debts. In such a lapse of time many cred- 
itors were dead; the claims forgotten or 
abandoned; and, the dividends being so mi- 
nute, there was, in point of fact, no prob- 
ability that they would ever be demanded. 
In regard to the last dividend, though three 
years had elapsed since it was declared, not 
one-third, in amount, of the claimants had 
asked for it Though it did not appear pre- 
cisely, fi'om what date the dividends un- 
claimed, had come over, a portion of them, 
it was obvious were of old standing.. At any 
rate, it laid on the assignee, to show that 
the unclaimed dividends were modern, if 
they were so. He ought to satisfy the court 
by producing books. The administi'ator 
could know the fact only in a general way. 
In a general way the thing was evident. In 
Sailor v. Hertisog, 4 Whart. 259, the su- 
preme court of Pennsylvania held, that in 
the case of an. insolvent debtor, the presump- 
tion that all his debts were paid, arose after 
a lapse of fom-teen years. See Judge Rog- 
ers' charge to the .imy, page 267, confirmed 
by the court on page 278. In many of the 
cases here, no doubt, a right to the dividend 
had been lost by the statute of limitations. 
It has been hold that the statute applies to 
such a demand. 2 Deac. p. 590, Index cit- 
ing Ex parte Olarkson, 3 ilont. & A. loi.- 
The prayer for relief, was of a general na- 
ture. The com-t, in the exorcise of its dis- 
cretion, would so modify the supersedeas, or 
otherwise dispose of the matter, as to pro- 
duce no injustice. 

^Ir. T. T. TTharton, for the assignee, re- 
marked, that such an order as was prayed 
for, would, if granted, be entirely without 
precedent, and would be unjust. In the 
case cited from 4 Wharton, p. 259, nothing 
whatever had been done by the insolvent's 
assignee or by the creditor's. That was a 
fair case for presumption. Here, however, 

- Anti, Ex parte Healey (In re Norris), 1 Deac, 
& C. 3G1. 



on the facts appearing, no coui*t could pre- 
sume payment. Evidence overcame pre- 
sumption. Creditors were here, before the 
court. Besides, the prayer was, to super- 
sede, and for such, &c. Noav a supersedeas 
Avould not be proper, even if the case wore 
one for relief. The effect of a supersedeas, 
was to set aside everything that had been 
done. The cases in which a supersedeas 
will be granted, are enumerated by Judge 
Cooper, "Bankrupt Law of America." p. 
167. It is always for some inherent defect, 
or by consent, or by all the debts having 
been paid off. The com-t could exero'se no 
disci'etion but one guided by sound legal prin- 
ciples. The nature and the effects of a su- 
persedeas wore settled. The court would not 
change them. The petitioners could proceed 
at law, or file a bill in equity. That sort of 
proceeding would be more regular. 

Mr. Ellis Lewis replied, that by the prayer 
to supersede, it was not meant to ask for a 
technical "supersedeas" in banivruptey. The 
I court would readily understand that the 
term was used in its common acceptation; 
that the petition meant to ask for an order 
to render the assignee's possession of the tm- 
claimed dividends, inoperative as respected 
the administrator. The prayer was, more- 
over, general in its terms. Besides this, one 
groimd of a supersedeas is a settlement or 
a payment of all the debts. Cooper, 167. We 
contend that in this case the law will pre- 
sume the debts to be paid. It would then 
be a case for a supersedeas. 

(Jilem. [from original report]. A good deal 
was said on both sides, in the argument, about 
the ease of Mr. Robert Morris' estate, in which, 
under circumstances (as Mr. Saunders Lewis 
said) not very dissimilar to those of this cnse, 
a supersedeas had been granted by Judge Hop- 
Mnson. Mr. Wharton thought that tliat case 
went to the verge of law; but at any i*ate tliat 
it was not a precedent for a supersedeas in tliis. 
The case is too long to teport here, but it may 
be proper to state that a pamphlet report of il, 
had been given to RANDALL, District Judge, 
before his decision in this case.) 

Our. vult advisari. 

RANDALL, Disti-ict Judge. If the case 
were one where there could arise a pre- 
sumption of law that the debts of the bank- 
rupt had been all satisfied, the court might 
perhaps entertain an application for an or- 
der upon Blight's assignee to pay to the ad- 
ministrator the dividends so long unclaimed. 
But the case does not afford room for the 
presumption spoken of. No less than eighty- 
one creditors, representing nearly a third in 
value, of all the claimants, received a div- 
idend within three yeai*s; and creditors ap- 
pear now before me, to resist the prayer of 
the petition. The bankrupt's estate is great- 
ly insolvent, and if any dividends remain 
tmclaimed, they will, aftei' a certain time, 
fall into the general fund, and make it prop- 
er that a new dividend be made. As long 
as any creditors remain impaid, and choose 
to insist upon payment. Blight's representa- 
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tives, cannot claim any part of the estate. 
The petition mnst, therefore, I think, be dis- 
missed. 



Case No. 1,541. 

BLIGHT V. ASHLEY et al. 

[Pet. 0. C. 15.]* 

Circuit Court, D. New Jersey. April Term, 
180S. 

Contracts — ^Tender — Excuse fok Performance 
— Agency — Ddtt of Agent— Contract by Two 
of Them Assignees in Bankruptcy — Recov- 
ery AGAINST One — Evidence — Declarations 
— Notice to Produce — Waiver— Conduct of 

TltlAI.. 

1. The parties to a parol agreement, which by 
the understanding between them is to be re- 
duced to writing, cannot escape from its obli- 
gations, by refusing to execute the written in- 
strument, or to proceed further therewith. 

[See Tilghman v. Tilghman, Case No. 14,045.] 

2. Any one bound to do a particular thing, 
must either do it, or offer to do it, and if no 
objections are made, he must show lie made the 
tender in a regular manner; but this is not 
necessary if the other party by his conduct dis- 
penses with a regular tender, as by a previous 
refusal to accept it, &c. After an offer of per- 
formance, and a refusal of acceptance, it is 
not in tlie power of the opposite party to say, 
that he who made the offer would not, or could 
not have done what he declared himself ready 
to do. 

[See Barker v. Parkenhom, Case No. 993; 
Hepburn v. Auld, Id. 6,3S9; TJ. S. v. Lee, 
106 U. S. 196, 1 Sup. Ct. 240.] 

3. Where the defendants agreed to pay a sum 
of money, out of funds expected to come in- 
to their hands, they are not excused from the 
payment of damages, if the money did not 
come into their hands by their own fault. 

[See Williams v. Bank of U. S., 2 Pet. (27 
U. S.) 96.] 

4. It is pressing too hard on agents, to say 
they ought to have done what those who were 
intrusted as principals, in the same pursuit, did 
not do. 

5. After an agreement to pay a debt, as valid 
and subsisting, its' legality and justice cannot 
be denied, without strong and substantial evi- 
dence to support such denial. 

6. Where two of three assignees of a banlirupt 
enter into an agreement, in the absence of the 
third, the contract is not binding upon the ab- 
sent assignee, unless he had previously given au- 
thority to make it, or subsequently recognized 
and acknowledged it. Alitor among partners. 

7. The agreement of the assignees of a bank- 
rupt, to give a preference to a particular cred- 
itor, is not valid, without the assent of the com- 
missioners, and a certain portion of the cred- 
itors. In a joint action against them, the plain- 
tiff cannot recover from any one, unless the 
claim against all is supported by evidence. 

8. The declarations of a party on one day, 
as explanatory of what was said by him on an- 
other day and which was given in evidence, can- 
not be shown by testimony— what a party has 
said on one day, against his interest, cannot be 
explained by declarations on a subsequent day. 

9. When the declarations and letters of an 
agent are evidence, if a party who gives a no- 

^ [Reported by Eichard Peters, Jr.,. Esq.] 
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tice to produce papers, afterwards waive read- 
ing tliem in evidence, he may do so, and the pa- 
pers are not made evidence, by the notice calling 
on the opposite party for them. 

[See Hylton v. Brown, Case No. G,9S2; Wil- 
lings V. Consequa, Id. 17,767; Smith v. 
Coleman, Id. 13,029; Ehoades v. Selin, Id. 
11,740. Contra, Wallar v. Stewart, Id. 17,- 
109. See Wilkes v. Elliot, Id. 17,660.] 

[10. When the relation of principal and agent 
has ended, declarations of the agent made there- 
after are not binding upon the principal.] 
[Cited in Griffin v. Jeffers, Case No. 5,817.] 
[See U. S. V. A Lot of Jewelry, Case No. 
15,626.] 

[11. An agent is the proper person to prove 
a fact, but his letters or declarations admit- 
ting facts are evidence of the motives or induce- 
ments of a contract with him, where the ob- 
ject is to prove such motives or inducements.] 
[See Munns v. Dupont, Case No. 9,926; U. 
S. v. Barker, Id. 14,520; Yasse v. Sliflin, 
Id. 16,895.] 

12. Manner of conducting a cause, by the 
counsel for plaintiff and defendant. 
[See note at end of ease.] 

This was a special action on the case [by 
Deborah Blight, executrix of George Blighty 
deceased, against Ashley, Fisher, and Baj-- 
ard, assignees of Peter Blight, a bankrupt], 
The declaration contained four special counts, 
and two general counts, for money lent, and 
for money had and received. The case was 
as follows: 

George Blight, Mr. Cole and Mr. Frazier, be- 
ing disposed to assist Peter Blight, after his 
embarrassments had commenced, and after 
he had made an assignment of his estate to 
trustees for the benefit of his creditors, lent 
a considerable sum of money to him to en- 
able him to go on in business; and for se- 
curing themselves, and in order to conceal 
the name of Peter Blight in the business, the 
money was ostensibly loaned to Jacob Haj'- 
lander, who it was said, gave his note for 
the amount, with an agreement, that the 
vessels and cargoes, in which the money 
should be invested, should be charged witli 
the payment of these debts. The note was 
not produced, it being stated, that in con- 
sequence of the agi*eement of the 20th Sep- 
tember, ISOl, hereafter mentioned, it was 
given up; but of this no evidence was of- 
fered, nor indeed was any positive proof 
given of the loan. It appeared by letters 
from Peter Blight, (who after his assign- 
ment to trustees, became and was declared 
a bankrupt) to the defendants, his assignees, 
under the commission of banliruptcj', that 
the fimds received from George Blight and 
the other persons before named, together 
with some of the trust property, had been 
invested in three vessels and their cargoes, 
to wit the Equator, the Maiy, and the Man- 
chester, in partnei'ship with Mm-gatroyd and 
Sons, the name of Haylander being used in- 
stead of that of Peter Blight The defend- 
ants wishing, as was proved by Moyland's 
deposition, to convert the contingent inter- 
est of Peter Blight into an absolute interest 
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in themselves, a meeting took place between 
Ashley and Fisher, Hayland.n', and Peter 
Blight, representing George Blight, on 20th 
September, 1801; -when, after considerable 
discussion, an agreement was entered into, 
■of which a memorandum in writing was 
made, with an intention that ilr. Kawle, the 
attorney of Ashley and Fisher, might put 
it into form, and which was read to all the 
parties, and approved by them. The memo- 
randum was as follows: 

"George Blight Dolls. 14,000 

"Haylander, , 2,500 

"Cole, 5,500 

"Frazier, 2,000 

"Goods, (quere) 10,000 

Dolls. 34,000 

"The half of the Equator and cargo, to be 
delivered over to the assignees; the 10,800 
dollars to be paid by Haj'-lander, in the first 
instance out of the Equator and cargo. The 
proceeds of the Equator and cargo, say Hay- 
lander's half, after paying the above, to be 
divided by the assignees between the four 
creditors above mentioned, pro rata; with 
the exception, that Cole's share shall be held 
by the assignees till his right to the 6,000 
dollars shall be determined, and they to pay 
over to him or to retain, according to the 
event of said determination. Should the pro- 
ceeds of the Equator and cargo, say of the 
half, be insufficient, the deficiency to be paid 
out of the first receipts from the fimds in 
Africa, whither the assignees propose sending 
a vessel for the same. But Cole's share, aris- 
ing from these last mentioned funds, to be 
retained as above. If Cole will pay the 
6,000 dollars, the 5,500 dollars shall be paid 
in the same manner as to the other three." 

The memorandum was not signed by the 
■parties. Mr. Sloyland fm'ther adds, that the 
consideration with the defendants for enter- 
ing into the agreement, was their wish to 
A'est the contingent interest of Peter Blight 
in those vessels, absolutely in them; from 
which they expected considerable profits; 
-and also the agreement of Haylandei', to pay 
them a debt of 10,800 dollars, due to Peter 
Blight, without insisting to offset against 
it, a debt due from Peter Blight to him of 
5,500 dollars; and as to that sum, to come 
in for his dividend xmder the commission. 
That after much discussion, as to this point, 
it was at last acquiesced in by Haylander, 
and that in fact, he afterwards received only 
a dividend on 5,500 dollars. No authority 
from George Blight to Peter Blight, to act 
for him at this meeting was proved, but it 
was evident that Peter Blight professed to 
act for him, and' that George Blight always, 
afterwards, approved of the agreement, and 
insisted upon its execution. The agreement 
was accordingly prepared more formally, by 
Mr. Kawle, and another meeting was called 
to execute it, to wit on the 30th of Septem- 
ber; but Ashley and Fisher then positively re- 



fused to go on with the agreement, and in 
this determination they persevered, without 
assigning any reason for their refusal. At 
the time the agreement was made, and for 
some time afterwards, Bayard, the other 
defendant, was in Rhode Island, and no evi- 
dence of his having authorised his colleagues 
to act for him in this business was offered. 
At that time too, the Equator was under ar- 
rest in the district court for seamen's wages, 
which not being paid, she was, in October, 
sold by the marshal for 21,000 dollars, leav- 
ing, i'fter paying the wages, about 17,000 
dollai's, "^ne half of which was paid to Savage 
and Dugan, the assignees of Murgati'oyd and 
Sons, and the other half was retained by 
Haylander, who pmrchased the vessel. From 
the sales of the cargo of the Equator, Hay- 
lander received a note for 10,800 dollai-s, 
which Moyland, his counsel, handed over to 
the defendants in December, 1801, which, he 
says, he understood to be in affirmance or 
under the conti'act of September 20th, 1801. 
The property in Africa consisted of parts of 
the cargoes of the Equator and Mary, which 
had been left in the hands of one Slmte; 
who left Africa in 1801, with the property 
he had, came to the United States, was ar- 
rested here by the assignees of Murgati'oyd 
and Sons,- was found to be worth nothing, 
and finally he took the oath of an insolvent 
debtor. Prom the Manchester, nothing could 
be collected hy the assignees of Murgatroyd 
and Sons, after her expenses, &c. were paid. 

Mr. Moyland stated in his deposition, that 
after the retm'n of the marshal of the sale 
of the Equator, the defendants, by their 
counsel Mr. Rawle, moved to take out the 
balance of the proceeds, on the ground of the 
conti'act of the 20th September. Mr. Rawle, 
in his deposition says, that the application 
was made on the ground of their general au- 
thority as assignees. It is further stated by 
Mr. Moyland, that on his propounding to the 
defendants certain interrogatories, embracing 
the affair of the agreement of the 20th Sep- 
tember, they declined answering, saying tliat 
they might thereby injm-e the estate of the 
bankrupt. Some letters from Peter Blight to 
the defendants, written in 1S02, were read, 
in which he speaks of that agi*eement; and 
says, that by that agreement, the defendants 
had procured the payment of the debts there- 
in mentioned, to which no answer as to that 
point was given. It was proved, that on the 
30th September, Haylander offered to return 
possession of the Equator and cargo to the 
defendants, and to do and perform aU that 
he was by that agi'eement to do, but that 
Ashley and Fisher refused to go on with it. 
The declaration was founded on this agree- 
ment, which throughout is stated to have 
been made at Trenton, in the disti-lct of New 
Jersey, and in every count it is stated that 
Haylander agreed to ti-ansfer, assign and de- 
liver over one half of the Equator and cargo 
to the defendants. The objections made to 
the recovery were: that no money was really 
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lent by George Blight, but tbat it was a 
mere cover. That nothing was finally agreed 
npotf, on the 20th September, but mere heads, 
wM<ih before they could be binding, were to 
be put into form, and to be approved of. 
That there was no valid consideration for 
the agreement That, if it was made as 
contended for, stiU it was altered by a sub- 
sequent agi'eement That, even upon the 
construction of the agreement declared upon, 
Haylander was to retain the Equator and 
cargo, and to sell and pay over the proceeds 
thereof to the defendants; which not having 
done, the defendants are liable for nothing, 
being only obliged to pay out of proceeds 
and receipts. That it was not in Haylan- 
der's power to perform his part of the agree- 
ment, because, as to the Equator, she was 
in the custody of the law, and was finally 
ordered to be sold, so that he could not de- 
liver possession of her; and as to the other 
funds, they stood in the sole names of Mm*- 
gatroyd and Sons, who had a right to re- 
tain them, unless it had appeared that they 
were not creditors of Peter Blight, which 
they contended they were. That Bayard 
was not bound by the agreement, not hav- 
ing been present when it was made, and no 
evidence that he had given the other as- 
signees power to bind him, or that he had 
afterwards ratified these acts: and finally, 
that the contract not being signed was void, 
by the statute of frauds and perjuries of 
this state, where (though contrary to the 
fact) the declaration states the agreement to 
have been made. 

AH these points were controverted by the 
plaintiff's counsel; and on the last point, 
they insisted that there was a direct agree- 
ment to pay these debts, upon a new consid- 
eration passing tvr them, and not a coUateral 
agreement to pay the debt of another. They 
read 3 Buitows, 1886, 2 Burrows, 1077. 

The following points of evidence were de- 
cided in the course of the cause. 

In their opening the defendants' coimsel 
offered to give evidence of what one of the 
defendants had said at one day, as explana- 
tory of what he had said at another day, of 
which the plaintiff had given evidence. 

WASHINGTON, Ch-cuit Justice. This is 
improper. The whole of an entire conversa- 
tion may be given in evidence to explain the 
meaning of the parties; the testimony can- 
not be gai'bled. But what a pai-fy has said 
at one time, which makes against him, can- 
not be explained by declarations made at 
another time, which, possibly, were made to 
get rid of the effect of former declarations. 

The plaintiff read many letters from Peter 
Blight to the defendants, giving them infor- 
mation respecting his affairs, and in relation 
to the contract of the 20th September, 1801. 
The defendant offered other letters from 
the same to the same, with a view to shew, 
that the contract of the 20th September was 
afterwards altered, or in some manner to af- 
fect that contract This was objected to on 



two grovmds: First, that no letters from 
Peter Blight could be given in evidence, to- 
bind the plaintiff, but on the ground of his 
being the agent of George Blight; but that 
to admit the evidence, it should appear that 
Peter Blight had a power to act for George 
Blight after the 20th Septembei-, 1801. Sec- 
ondly, that upon no principle can the letters, 
of an agent be read, if he be alive. 2 Yes. 
Sr. 193; 1 Esp. 375; 7 Term R. 663, 665, 668. 
For the defendants it was insisted, that tlie- 
evidence was proper; because, if the mo- 
tives which led a man to deal with an agents 
and which their correspondence would prove, 
could only be proved by the agent himself, 
it would render very insecure, the situation 
of those who should deal with agents. A 
case from 3 Term R. 454, was read, to prove 
that the receipt of an agent is good evidence. 

Second, as the plaintiff read some of the- 
correspondence, the defendant has a right to- 
read the whole. 

Thh'd, notice was given to the defendant 
to produce these letters, and this makes their- 
evidence. 1 N. Y. Term R. 276. 

BY " THE COURT. There are certainly 
some cases, where the declarations or let- 
ters of an agent, are proper evidence; and 
others, where he must be examined, and his 
letters are not evidence, if he be alive. The- 
distinction rests upon the principle, that the- 
best evidence must be produced. K the ob- 
ject is to prove a fact, the agent is the prop- 
er person to prove it; and his evidence is, 
better than his declarations. If his letter- 
contains an acknowledgment of a fact, it is 
not as good evidence of the fact, as proof 
given by himself. - But if the object is to- 
prove, what were the motives or inducements 
for a man to contract with the agent, what 
were the statements made by him, his let-^ 
ters or conversation are proper evidence;- 
not of the facts stated in them, but that such 
inducements and statements were made. 
They are the best evidence, because they 
speak for themselves, and the only point is- 
what did they state? Upon this principle, 
many letters from Peter Blight to the de- 
fendants were read, not as evidence of a 
single fact mentioned in them, but that they 
communicated certain information to the de- 
fendants, which, however, if important to be- 
established, it would have been incumbent 
on the plaintiff to establish by other evidence. 
In this case however, there is no evidence,, 
that Peter Blight was the agent of George- 
Blight after the 20th September, ISOl, after 
which period the letters offered in evidence- 
were written, and they offered to be read to- 
prove facts. There is in truth no evidence, 
that Peter Blight ~ was an agent for George- 
BUght, except that he appeared at the meet- 
ing of the 20th September, as such, and 
George Blight afterwards ratified what he- 
did. As to the notice to produce these let- 
ters, there is certainly no principle of law,, 
on which that cu'cumstance would make them- 
evidence. If the party giving the notice,. 
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choose afterwards to waive the reading of 
them in evidence, he is at liberty ta da so, 

WASHINGTON, Circuit Justice (MORRIS, 
Disti'ict Judge, absent), delivered the follow- 
ing charge to the jury. 

In order to gain a full view of the merits 
of this case, I shall for a moment consider 
it as stripped of all the objections, which, 
in a degree, partake of form; as if the con- 
tract stated, and the contract proved, were 
precisely the same; as if Bayard had been 
present, and was bound hy the articles of 
Ashley- and Fisher; and as if the statute of 
frauds was out of the question. We must 
then enquire whether the contract was final- 
ly made on the 20th of September? Was it 
a valid conti-act? Did any thing afterwards 
occur on the part of Haylander or the plain- 
tiff's testator, or otherwise, to alter or avoid 
it? What is the real import of that con- 
tract? Has it been performed by the defend- 
ants; and if not, w^hat principles ought to 
govern, in fixing the damages to which the 
I)laintiff is entitled? 

Xo doubt can exist, that the contract was 
finally concluded on the 20th September, 
after a full and satisfactory disclosm-e by 
Peter Blight to his assignees, as Ashley and 
Fisher acknowledge, of all which It was nec- 
essary for them to know in relation to the 
conti-act It was fairly made, it being 
proved that the memorandum, after it was 
written, was read over two or three times 
to the parties, and approved of by all. The 
Intention of the parties, to turn this parol 
agreement into a written one, did not 
weaken the obligation of the parol agi'ee- 
ment; and it was not competent to Ashley 
and Fisher, to escape from such obligations, 
by afterwards refusing to execute th6 writ- 
ten agreement w^hen it was prepared, and to 
proceed further with it. As to the considera- 
tion, it was not only sufficient in law, but it 
was a substantial one. Haylander was to 
deliver possession of the Equator and her 
cargo to the assignees of Peter Blight, which 
certainly was beneficial to them as assignees, 
and the right of offset, desired by Hay- 
lander, to which he seems to have been en- 
titled, was in a pecuniary point of view 
valuable and important. The pretence, that 
the conti'act was afterwards altered, so as to 
leave the possession of the property with 
Haylander, stands upon assertion only, no 
proof of the fact having been given. The 
conduct of Haylander, in superintending and 
directing the sale of the Eqiiator by the 
marshal, and the terms of the sale, fm-nish 
no evidence of the fact. The previous re- 
fusal of the defendants to go on w^ith the 
contract or to be bound by it, is sufficient to 
account for the conduct of Haylander in this 
respect. What then is the ti'ue consti-uction 
of the agreement of 20th September? That 
Haylander should deliver possession of one 
half of the Equator and cargo to the defend- 
ants; that the debt due from Haylander 



should be paid, out of the proceeds of the 
cargo in the first instance, and the balance 
be divided by the assignees, among the'four 
specified creditors pro rata. If they should 
be insufficient to pay them fully, then, the 
balance unpaid was to be made up out of 
such sums as the defendants should raise 
out of the funds in Africa. There is no 
ground for the argument that Haylander 
was to retain possession of the property, and 
merely to pay over the proceeds to the de- 
fendants, in consequence of the stipulation 
that Haylander was to pay the 10,800 dol- 
lars: because the words are, that he is to de- 
liver to the defendants possession of half the 
Equator and cargo; and therefore the plain 
meaning of the parties must have been, that 
the defendants were to retain that sum. 
which would have been, substantially, a pay- 
ment by Haylander. What then has hajj 
pened to avoid this agreement? It is said 
that Haylander did not and would not per- 
form his part of it. The answer is complete; 
he offered to do it, and was prevented by the 
previous and persevering refusal of the de- 
fendants to be bound by the eonti'act. If a 
man be bound to do a thing, he must either 
do it, or offer to do it; if no objectionb are 
made, he must show that he made the tender 
in a regular manner; but this is not neces- 
sary, if the other party, by his conduct, dis- 
penses with a regular tender, by a previous 
refusal to accept it. It is said that he could 
not have performed it, when he made the 
offer; but who can say this? There was no 
physical or legal impossibility. Even admit- 
ting it was incumbent on Haylander to de- 
liver possession of the Equator, freed from 
the restraints of the arrest, under process 
from the disti'ict court; still by paying off 
the seamen's wages, he might have released 
the vessel from that restraint, and have 
gained the possession of her. As to the 
other property, who can say, that he could 
not, and would not, have obtained all the 
necessary documents to establish the legal 
right of the defendants to half of that prop- 
erty? He offered to do it, and after the re- 
fusal of the defendants to accept the tender, 
it does not lie with them to say, that he 
would not have done what he offered to do. 
What damages then ought you to find? It 
is to be recollected that the defendants were 
to pay so much money, not absolutely, but 
out of the proceeds of this property. It is 
true that nothing was received, but still, if 
their failm-e to receive funds, proceeded from 
their own fault, it is the same thing as if 
they had received them. How then does this 
point stand? As to the Eqtiator and her 
cargo, they would certainly be liable for the 
amoimt received by Haylander, from the 
sales of the vessel, which would have gone 
into their hands, had they complied with 
and executed the contract. This is between 
eight and nine thousand dollars. About 5,- 
000 dollars is also claimed on accoimt of gold 
dust, part of the eai'go of the Equator. But 
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it appears, that tliis was taken out of the 
vessel by Haylander, before she arriyed at 
Philadelphia, and before the 20th September, 
ISOl. The only ground on which this claim 
can be supported is, that, as it was part of 
the cargo which had gone into the hands of 
Haylander, he was bound by his agreement, 
to account for it to the defendants in the 
^ame manner as for any part of the cargo. 
As to the ivory and wood, it would be a 
jproper subject of enquiry for the jury, what 
was the value of them, and whether the 
^ame came into the hands of Haylander. 
From the amount of the cai*go, is to be de- 
ducted the 10,800 dollars paid by Haylander 
to the defendants, and which by the agree- 
ment he was bound to pay. 

As to the funds on the coast of Africa, the 
defendants stood in the situation of agents, 
who were bound to use due and reasonable 
diligence to possess themselves of those 
f imds. We find that Savage and Dugan, who 
were personally interested in half of that 
propert}', sent a vessel to the coast of Africa 
-as early as January 1802, yet they could col- 
lect nothing. It woidd seem to be pressing 
too hard upon an agent, to say the defend- 
ants were guilty of negligence in not sending 
earlier, or that if they had done so, they 
would have been more successful than Savage 
and Dugan: of this the jm-y will judge. As 
to the Manchester, you have heard from Mr. 
Ingi-ahara, who claimed the whole of her tm- 
der the Mui'gatroyds, that noUiing coiQd be 
sot. 

But an objection is made, going to the root 
of this action; that nothing was ever, in fact, 
lent by George Blight to Peter Blight, and 
that the whole was a cover. It is true that 
the note given by Haylander has not been 
produced, nor has any evidence been ^ven 
•of it; nor has any evidence been given, that 
if the money was lent, a lien on this property 
was given, when such loan was made. But 
I think, after the agreement of the defend- 
ants to pay the debt as a valid and subsist- 
ing one, it is going too far to permit them 
to deny the fact, without supporting that 
denial, by strong and satisfactory evidence. 
Ts'othing of this kind has been offered. 

Thus then the case would stand upon its 
merits; but a legal objection has been made 
to the plaintiff's right to recover, wiiich re- 
mains to be considered. It is admitted that 
Mr. Bayard was not present on the 20th Sep- 
tember, when tlie agreement was made, nor 
for some time afterwards. There is no proof 
that he ever authorised Ashley and Fisher 
to bind Iiim or the estate, without his con- 
currence; and I think the principle of law is 
clear, that without such authority, previously 
given, or afterwards aclmowledged or recog- 
nised, they cordd not bind him individually, 
or in his representative character. It is true 
that a co-partner may bind his associates, in 
relation to the partnership concerns, because 
each partner is interested in his share of the 
partnership effects and concerns, and also in 



the whole. But this principle does not apply 
to persons acting under a delegated authority, 
and more especially when the act is not 
within the scope of their authority. It is the 
duty of the assignees to make a legal dis- 
tribution, among aU the creditors. Here was 
an agreement to give a preference to certain 
ci-editors. If it was a case, where the law 
would have given the preference, it was 
nugatory. If the law does not sanction it, 
then the assignees could not give it, so as 
to affect the estate, without the assent of 
the commissioners, and a certain proportion - 
of the creditors. Without this authority, they 
can neither arbitrate, nor compromise. The 
agreement coidd not therefore be binding on 
the defendants or either of them, in their 
representative characters; and certainly if 
they are individually bound, " Ashley and 
Fisher could not make an agreement to bind 
Bayai'd. Should judgment be given for the 
plaintiff, it must be against the defendants 
in their individual capacities. Unless then, 
Ashley and Fisher were authorised by Bay- 
ard to bind him, or unless he afterwards 
ratified what they had done, he is not 
answerable to the plaintiff; and as the ac- 
tion is joint, the plaintiff cannot recover at 
all, imless she can support her action against 
aU. But it is insisted that Bayard has sub- 
sequently ratified the agreement of the 20th 
September, and certain acts of his, are re- 
lied upon to prove it. Let this be considered. 

The first circumstance relied on is, the 
claim of the defendants, (as stated by Mr. 
Moyland) to the balance of the proceeds of 
the Equator, under the contract of the 20tlx 
September. From his testimony, it would 
appear, as if the application was made by 
aU the defendants; but no evidence is given 
that Bayard was present, and no reliance is 
to be placed on the expression used by tlie 
witness, because in the same deposition he 
uses the same language, though he admits 
that at the time Mr. Bayard was not pres- 
ent He says, that the application to the 
court was made xmder the contract of tlie 
20th September. This is expressly contra- 
dicted by Mr. Bawle, who made the appli- 
cation; who states that he made it, in virtue 
of the defendants' general rights, as assign- 
ees of Peter Blight It is more likely that 
the person who made the motion, should 
know what he meant, and what he said, 
than any other person. Besides, is it prob- 
able, that after a positive refusal, on the 
30th September, to be bound by the agree- 
ment, Ashley and Fisher, and particularly 
Bayard, should indirectly mean to do any 
thing in affirmance of that agreement? 

The second circumstance is, the refusal of 
the defendants to answer inteiTogatories 
touching that agreement. It is impossible 
to say what they refused; but it is very 
likely that they may have entertained the 
incorrect opinion, which has been attempted 
to be supported by the plaintiff's counsel, 
that the agi-eement of Ashley and Fisher 
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was bindin*- on Bayard and on the estate. 

Under this idea tliey miglit well refuse to 
answer the interrogatories, without thereby 
implying that Bayard had ratified or intend- 
ed to ratify the acts of his associates. Here 
too the observation made before applies; 
they could not mean, impliedly, to affirm, 
what two of the parties had, expressly, dis- 
affirmed. 

The third circumstance is, the payment of 
the 10,800 dollars by Mr. Moyland, in behalf 
of Haylander, to tlie defendants, which ho 
says he imderstood to be in affirmance of 
the contract. If the witness had stated that 
it had been so declared, the evidence would 
have been very material; not being so de- 
<'lared, it amounted to nothing, although at 
the time he, secretly, so intended it. The 
payment and receipt of this money, if made 
without any such declaration, was entirely 
equivocal. The defendants, on the 20th Sep- 
tember, claimed a right to this money, and 
denied the right of offset asserted by Hay- 
lander. Having declared, positively, that 
they would not complete or be bound by that 
contract, the presumption is, that they did 
not receive the payment under the contract. 
At the same time, they might have received 
it under the contract, but then it would be 
necessary, in order to justify this presump- 
tion, to prove, either that they had with- 
drawn their objections to go on with the 
agreement, or that the payment was dis- 
tinctly made midor the agi-eement. The 
difl'erent letters which have been relied on, 
from the defendants to Peter Blight, and his 
to them, in which he speaks of this agree- 
ment, might be material, if a peremptory 
refusal to be bound by the agreement had 
not been previously made and no evidence 
of a change of sentiment proved. But after 
this refusal, there is no room left for pre- 
sumption. 

Upon the whole, as there is some contra- 
riety in the testimony, and much must de- 
pend upon a proper weighing of tlie evidence 
as to this fact, you will decide whether any 
tiling was done by Bayard to affirm or 
ratify the agi'eement of the 20th September. 
If nothing was done, your verdict must 1)e 
A-r tlie defendants; if otlierwise, for tlio 
plaintiff. 

\''<:>vdict for defenciants. 

NOTE ffrom orighial report]. In this case 
the court adopted the practice of the circuit 
court of Pennsylvania, as to the manner of 
conductin<!: tlie cause; by requiring a strict open- 
ing on the part of the plaintiff and defend- 
ant, — a summing up by one of tlie plaintiff's 
<-onusel — then by all the defendants' counsel, 
and then closing by the remaining counsel for 
the plaintiff. 

[For subsequent procecdiujrs to punisli the 
p';iintiff for contempt, see Blight v. Fisher, Case 
Xo. 1,542.] 
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Case Ko. 1,54S. 

BLIGHT V. PISHER et al. 

[Pet. C- C. 41.]* 

Circuit Court, D. New Jersey. Oct. Term, 
1809. 

Contempt — Service op Summons ox P.vktt irc 
Attrxdance om Cocrt — SciivicE IN Acrr.M* 

OR COSSTHUCTIVB PkESENCE OF CoURT. 

1. It is not a contempt of court, to serve a 
person while attending at the court as a party 
in a cause, or as a witness, with a summons. 
This privilege extends to exemption from arrest, 
and no fm-ther. 

[.Cited in Atchison v. MoiTis, 11 PcJ. 583; 

Earned v. Griffin, 12 Fed. 592.] 
[See, contra, Parker v. Hotchkiss, Case No. 

10,739.] 

2. It is a contempt of court to serve procoss, 
either of summons or capias, in the actual or 
constructive presence of the court. 

[Cited in Bridges v. Sheldon, 7 Fed. 44.] 

This was a motion made on the part of tho 
defendants [by Ashley, Fisher, and Bayard, 
assignees of Peter Blight, a bankrupt] to dis- 
miss this suit and for an attachment against 
the plaintiff [Deborah Blight, executrix of 
George Blight, deceased] for a contempt, in 
having had a summons served upon them in 
April, 1808, whilst they were attending at 
the court, in a suit in which they were plain- 
tiffs against the present plaintiff. It ap- 
peared by the affidavits, that, immediately 
after the verdict was rendered in the case of 
the present plaintiff against tlie defendants, 
in April, 1808 (see 1 Pet. C. C. 15 [Blight v, 
Ashley, Case No. 1,541]), the defendants went 
with the jury, as is customary, to the tavern, 
at some distance fi'om where tlie court was 
sitting, and, whilst they were there, the sum- 
mons to answer in this case was served. At 
that time a suit, in which the defendants 
were plaintiffs against the present jilaintiff, 
was for trial. [Motion oveiTuled.] 

In favour of the motion, Messrs. Griffiths 
and Kawle contended, that the service of the 
writ was a contempt of the coui't; but, if it 
was not, it was a breach of the privilege, to 
which the defendants as suitors were enti- 
tled. 3 Inst. 140; 6 Com. Dig. 90; 2 Strange, 
1094; 2 Lil. Abr. 455; Lofft, 435; [Bolton v. 
Martin] 1 Dall. [1 U. S.] 290; [Oyer v. Invin] 
4 Dall. [4 U. S.] 107; 2 Strange, 985; Miles v. 
M'Cidlough, 1 Bin. 77. 

Mr. Stockton, for the plaintiff, replied, that 
the privilege of a suitor or witness extends 
only to an exemption from arrest; and that 
to serve a summons, is no contempt of the 
court, unless done in its presence. He read 
the report of Cole v. Hawkins, Andrews, 275 ; 
also, 5 Bae. Abr. 619; 3 Bl. Comm. 288; 5 
Bac. Abr. 616. 

WASHINGTON, Circuit Justice (MORRIS, 
District Judge, absent). Mr. Stockton has takon 
the true distinction. The service of process, wheth- 
er a capias or summons, in the actual or con- 

1 [Reported by Richard Peters, Jr., E&q.] 
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sti'uctive presence of the court, is a contempt, 
for wbicli the officer may he punished. But 
the privilese of a suitor or -witness extends 
only to an exemption from arrest. The priv- 
ilege claimed being in derogation of the right 
of the other party to sue, the defendant's 
counsel were fairly called upon to produce 
some case to support his claim to the priv- 
ilege. 8 Inst., 6 Com. Dig., and 2 Strange, 
are obviously cases of contempt, from the 
circumstance of the process having been 
served in presence of the court. The doubt 
as to this fact in Cole v. Hawkins, Andrews, 
275, is perfectly cleared up by referring to 
Andrews, where the case is more fully and 
correctly reported. It appears, that the mo- 
tion was not to discharge the party from 
the service, but for an attachment; and 
the court go expressly on the ground, that 
the writ was served on the steps leading 
to the coui't, which was constnictively in the 
presence of the court What Chief Justice 
Lee says in that case, in respect to the ex- 
tent of the privilege, is clearly in answer to 
what had dropped irom the counsel. If it 
be a case of privilege merely, it extends to 
the party manendo as well as eundo et re- 
deundo. But, upon the main point, the opin- 
ion of the court Is confined to the question of 
contempt. 2 Lil. Abr. is the case of an ar- 
rest. The case of Miles v. M'Cullough, 1 
Bin. 77, which alone induced the court to 
suspend the decision until this morning, has 
been examined, and it is as dearly the case of 
service in the presence of the court. The ex- 
pressions of the reporter are "the defendant, 
while attending in this court, upon an appeal, 
&c. was sei*ved, &c.'' The argument at the 
bar is not reported, but I can understand the 
case in but one way— that the party, at the 
time of the service, was in the presence of 
the court The cases from Dallas' Reports 
i*elate to the claim of privilege by a member 
of the convention, and by a member of as- 
sembly. It is not for me to approve or to 
condemn those decisions. It is sufficient that 
the state courts of Pennsylvania have attrib- 
uted to persons standing in public situations, 
such as those persons held, a degree of sanc- 
tity sufficient to protect them against the 
service even of a summons; and perhaps it 
was right to afford it upon considerations 
connected with the public good. But the de- 
fendants were not attending as members of 
the legislature, and would not, I apprehend, 
have been entitled, even in Pennsylvania, to 
as extended a privilege. In one of those 
cases the right to a continuance of his cause, 
was considered as a part of his privilege; 
which, I apprehend, cannot be claimed by a 
suitor as such, though it may be granted him 
as an indulgence, in the discretion of the 
court On the other hand, the writers, who 
speat upon this subject, confine the privilege 
of suitor and witnesses to exemption' from 
arrest, and not a dictum to the contrary is to 
be found. 
Motion overruled. 
3FED.CAS. — 45 
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Case ISTo. 1,543. 

In re BLISS. 

[1 Ben. 407;' 1 N. B. E. 78; Bankr. Reg. Supp, 

17; 6 Int Rev. Rec. 116.] 

District Court, S. D. New York. Sept 19, 

1SG7. 

Bankkuptct— Apphoval of Appoixtmest op 

Assi<»fEE— Duty op Register. 

1. A register should state to the judge any rea- 
sons which he may know to exist, why an as- 
signee elected or appointed should not he ap- 
proved. 

[See In re Clairmont, Case No. 2,781.] 

[2. The court should decline to approve an as- 
signee selected by the influence of, or in the 
interest of, the bankrupt] 

[Cited in Re Wetmore, Case No. 17,4G6.] 

In bankruptcy. In this case, the register ■ 
certified to the court the question whether, if 
he was satisfied that the bankrupt [Augustus 
A. Bliss] had, thi-ough his friends, chosen an 
assignee in his own interest he shoidd certify 
his opinion and the grounds of it to the com*t 

[Decision certified to the register in the af- 
firmative.] 

BLATCHFORD, District Judge. = [At the 
first creditors* meeting the solicitor for the 
bankrupt appeared before him, and after 
i waiting a while for the ci-editors to come in, 
applied to the register to adjourn the meet- 
ing, alleging that one or two creditors had 
promised to come in and prove their debts, 
and choose an assignee, and that they had 
probably forgotten it; but that in case an 
adjournment was had, he Avould on* the ad- 
journed day have them or one of them 
present to choose an assignee. He urged 
that the petitioner had an interest in having 
a good assignee and that he might properly 
procm-e one to be elected, rather than permit 
him to be appointed by the register. The 
register entertained no doubt that the gi-ant- 
ing of an adjournment was a matter resting 
in the sound discretion of the register, with 
which this court will not interfei-e unless it 
be abusively exercised, nor had he any doubt 
that the bankrupt had no locus standi from 
which he could make such a motion, as he is 
not interested for the creditors and cannot as- 
sume or be allowed to act for them without 
authority. The motion to adjourn was there- 
fore denied. Soon after the bankrupt came 
in, and with him the two creditors who were 

^ [Reported hy Robert D. Benedict Esq., and 
here reprinted by permission.] 
* [Prom 1 N. B. R. 78.] 
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expected, and they proceeded to prove their 
■claim and elect an assignee. 

[In this case it is clear that it was, in ef- 
fect, the banlQ'upt who elected the assignee. 
It is certainly against the policy of the act 
that a bankrupt should select his assignee, as 
by electing a fraudulent person or a person 
disposed to favor him, the rights of the cred- 
itors might suffer. It-is true that if the cred- 
itors do not care sufficiently for the matter 
to attend to the meeting, they ought not to 
complain. But still the law is no less brought 
into contempt. A fraudulent discharge of a 
debtor, or the discharge of a debtor who does 
not siuTender all his assets, is precisely what 
those charged with the execution of the law 
are bound to guard against. If the court 
could be advised that in any particular 
case the bankrupt had brought in one or 
more of his friends, although bona fide cred- 
itors, and had by them chosen an assignee, 
who was also his friend and in his interest. 
it is clear that the court would withhold its 
approval. The question upon which the reg- 
ister asks insti'uction is this: When the reg- 
ister is satisfied that this is the case, shall he 
certify such his opinion and the gi'ounds of it 
to the court? and that unless there be a 
standing rule, requiring him to do so, he 
would prol)ably feel tliat his certificate might 
be deemed supererogative if not imperti- 
nent. 

[When the register is satisfied that any rea- 
sons exist why an assignee elected or appoint- 
ed should not be approved by the judge, it is 
his duty to state such reasons fully in sub- 
mitting to the judge the questions of approv- 
al [and this decision will be regarded as a 
standing rule to that effect The clerk will 
certify this decision to the register, Isaiah T. 
Williams, Esq.].^ 



Case No. 1,544. 

BLISS V. BROOKLYN. 

[8 Blatchf. 533; 4 Fish. Pat. Cas. 596.] * 

Circuit Court, E. D. New York. July 12, 1871. 

Patents — Municipal Corpotiation — Liabilitt 
FOR Use of Patented Improvement — Reissue 
— Ix-iuNCTiox — Enjoining Use of Hosb Coup- 
lings BT City. 

1. The act of the legislature of New York, 
•passed [March 27, 1862 (Laws 1862, c. 63), has 
no effect to relieve the corporation of the city 
of Brooklyn from liability to pay the patentee 
-of a patent for an improvement in hose-coup- 
liugs used Ly it without his license. 

[Cited in Allen v. Brooklyn, Case No. 218; 
Bliss V. Brooklyn, Id. l,o46; May v. 
Board Com'rs Logan Co., 30 Fed. 260; 
Asbestine Tiling & ilanuf'g Co. v. Hepp, 
39 Fed. 327.] 

2. The fact that the patent is a reissued one, 
and that the hose-couplings were bought by the 

' [From 1 N. B. R. 78.] 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by i)ermission. 
Syllabus is from 8 Blatchf, 533, and the state- 
ment is from 4 Fish. Pat. Cas. 596.] 



city before the reissue was granted, does not 

confer the right to use them. 
[Cited in Brown v. Deere, 6 Fed. 490.] 
[See Ballard v. Pittsburgh, 12 Fed. 783.] 

3. On final hearing, an accounting was de- 
creed, but, as the hose-couplings were necessary 
for the daily use of the city in the prevention 
of fires, an injunction was withheld. 
[Cited in Hoe v. Boston Daily Advertiser 
Corp., 14 Fed. 916; Consolidated Roller- 
Mill Co. V. Coombs, 39 Fed. 804; South- 
western Brush Electric Light & Power Co. 
V. Louisiana Electric Light Co., 45 Fed. 
896; Campbell Printing Press & Manuf'g 
Co. V. Manhattan Ry. Co., 49 Fed. 935.] 

[In equity. This was a bill in equity, 
brought [by William H. Bliss] to restrain the 
defendant from infringing letters patent for 
an "improvement in hose-couplings," granted 
to Robert Lawson and William H. Bliss, 
February 22, 1859, and reissued to plaintiff 
December 21, 1869, and referred to more 
particularly in the report of the case of Bliss 
V. Haight [Case No. 1,548]. It was insist- 
ed, on behalf of the defendant, that the city 
of Brooklyn was not liable for the acts of 
her officers, by virtue of tlie provisions of 
section 39 of the act of the legislature of New 
York, passed March 27, 1862. The section, in 
full, was as follows: "The city of Brooklyn 
shall not be liable in damages for any non- 
feasance or misfeasance of the common coun- 
cil, or any officer of the city or appointee of 
the common council, of any duty imposed 
upon them, or any or eitlier of them, by the 
provisions of titles four and five of this act, 
or of any otlier duty enjoined upon them, or 
any or either of them, as officers of govern- 
ment; by any other provision of this act; 
but the remedy of the party or parties ag- 
grieved for any such nonfeasance or mis- 
feasance shall be by mandamus, or otlier pro- 
ceeding or action, to compel the performance 
of the duty, or by other action against the 
members of the common council, officer, or 
appointee, as the rights of such party or par- 
ties may by law admit, if at all."] ' 

Wm. C. Witter & Geo. Gifford, for com- 
plainant. 
AVm. C. DeWitt, for defendant. 

BENEDICT, Disti-ict Judge. This is a suit 
in equitj- brought to compel the city of Brook- 
lyn to account for the use of a patent hose- 
coupling and for an injunction. The com- 
plainant's rights are based upon a reissued 
patent for an improvement in hose-coupling, 
dated December 1st, 1869. The use of the 
coupling by the city is undisputed, and tjie 
utility of the invention is thus proved. 
Neither tlie novelty of the invention nor the 
cojnplainant's right to the patent are placed 
in issue, but the defence is mainly rested 
upon the act of the legislatm*e of this state, 
passed March 27, 1862 (Laws 1862, c. 63). 
My opinion is, that the act in question is 
without effect to relieve the corporation of 
the city of Brooklyn from liability to pay 

^ [From 4 Fish. Pat. Cas. 596.] 
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tlie complainant for tlie use of his patent. 
On the conti-ary, I hold the city liable, not- 
withstanding that act, for such use, from the 
date of the reissue to the filing of the bill. 
The use of the coupling in question does not 
come Tvithin the description of the acts for 
-which, when committed by its officers, the 
city is relieved from liability by the act of 
1SG2. 

The point taten, that the city bought the 
coupling before the reissue of the patent, and 
when the only patent in existence was in- 
valid, is not new, and cannot be maintained. 
Oai-r V. Rice [Case No. 2,440]. 

There must, accordingly, be a decree for 
the complainant, with ah order for an ac- 
coimting before a master. I do not grant an 
injunction at the present time, because of the 
fact that the couplings in question are nec- 
essary for the daily use of the city in the pre- 
vention of fires. The complainant's rights 
can, doubtless, be fully protected without a 
resort to an injunction. 

[NOTE. For other cases involving this pat- 
ent, see note to Bliss v. Haight, Case No. 1,548.] 



Case 'No. 1,545. 

BLISS V. BROOKLYN. 

[10 Blatchf, 217.]^ 

Circuit Court, E. D. New York. Nov. 5, 1872. 

Costs — Secobitt tor — ^DrLATonv Motiox. 

When a suit in equity has been once heard, on 
issue joined, and is opened for a further hearing, 
on an amended answer only as a matter of fa- 
vor, it is too late to move for security for costs 
on the ground of lie non-residence of the plain- 
tiff, that having appeared on the face of the 
original bill. 
[Cited in Southwestern Brush Electric Light 

& Power Co. v. Louisiana Electric Light 

Co., 45 Fed. 896.] 

[In equity. Suit by William H. Bliss against 
the city of Brooklyn to enjoin infringement 
of letters patent granted to plaintiff February 
25, 1S62, and reissued, and for an accoxmting. 
There was a decree for plaintiff for an ac- 
counting (Bliss T. Brooklyn, Case No. 1,544), 
and defendant moves to compel plaintiff to 
file security for costs. Motion denied.] 

William C. Witter, for plaintiff. 
Benjamin E. Valentine, for defendant 

BENEDICT, District Judge. It is too late 
to move for security for costs in this case, 
which has been once heard, on issue joined, 
and which is noAV open for a further hearing, 
upon an amended answer, only as a matter 
of favor, and when the non-residence of 
plaintiff appeared on the face of the original 
bill. The motion for security is, therefore, 
denied. 

[NOTE. For other cases involving the patent 
in this suit, see note to Bliss v. Haight, Case 
No. 1,548.] 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Case Wo. 1,546. 

BLISS V. BROOKLYN. 

[10 Blatchf. 521; 6 Fish. Pat Gas. 289; 3 O. 
G. 269.]^ 

Circuit Court E. D. New York. March 13, 
1873. 

Patents— Impkovement iit Hose Couplikgs— Va- 
LnuTr— Combination. 

1. The reissued letters patent, granted to 
William H. Bliss, December 21st 1869, for an 
"improvement in hose couplings," the original 
patent having been granted to William H. Bjiss 
and Robert B; Lawton, February 22d, 1859, 
are void, because the invention claimed therein 
is worthless. 

[See, contra, Bliss v. Gaylord, Case No. 1,- 
547.] 

2. It is of no utility without the addition of 
a lug, in combination. 

3. The addition of the lug is not merely an im- 
provement 

[In equity.] Final hearing on pleadings 
and proofs. 

Suit [by WiUiam H. Bliss against the city 
of Brooklyn] brought on reissued letters pat- 
ent for "improvement in hose-couplings" [No. 
3,768], granted William H. Bliss, December 
21, 1869, as a reissue of the patent originally 
granted to Robert B. Lawton and William 
H. Bliss, February 22, 1859 [No. 23,033]. 
The decision of a question raised in the ear- 
ly part of the same case, will be found re- 
ported in 4 Fisher, 596 [Bliss v. Brooklyn, 
Case No. 1,544], 

Figs. 1 and 2 represent respectively the de- 
vice patented by the complainant and the 
device substantially as used by the defend- 
ant 

In Fig. 1, C is the outer thimble, and D 
the inner one. They are held together by 
the pin g, held in the head i, and operating 
through the outer thimble against the in- 
clined groove, about the inner thimble. 




^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission- 
Syllabus and opinion are from 10 Blatchf. 521, 
and the statement is from 6 Fish. Pat Cas. 
289.] 
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The defendant used, in addition to tlie 
above-described combination, the Ing G (see 
Fig. 2), on the inside of the outer thimble, 
and beveled to correspond T\'ith the inclined 
side of the groove of the inner thimble, so 
that when pressm'e is applied to the inner 
thimble by means of the pin F, a close joint 
Avill be formed- 

Tlie drawings will be readily understood 
from the full description of the devices foimd 
in the opinion of the coui't.] - 

[Judgment for defendant] 

George Gilford, for plaintiff. 
Benjamin E. Valentine, for defendant 

BENEDICT, District Judge. This action, 
which has been before me on a former occa- 
sion (8 Blatchf. 533 [Bliss v. City of Brook- 
lyn, Case No. l,544j), upon other pleadings 
and proofs, having been reopened, now comes 
up for determination upon new pleadings 
and different proofs. It is an action to re- 
cover damages from the city of Brooklyn 
for using certain hose couplings, which are 
claimed to be an infringement upon a cer- 
tain patent for hose couplings, originally is- 
sued to Kobert B. Lawton and TViUiam H. 
Bliss, on the 22d of Februar3% 1859, and re- 
issued to the plaintiff, December 21st, 1809. 

The object of the invention is stated in the 
original patent as follows: "The object of 
this invention is, to connect hose together in 
such a manner that a swivel joint wiU be at- 
tained, and, at the same time, certain provi- 
sion made for compensating for the wear at- 
tending such connection, so that the coupling 
may always be kept water-tight by the mere 
act of adjusting or connecting the parts to- 
gether." The claim of the original patent is 
as follows: "The two thimbles, C, D, at- 
tached to the ends of the hose, A, B, the 
thimble C being provided with the shoulder 
b, and ground seat or packing c, and the 
thimble D provided with the groove e, with 
inclined sides, and fitted within thimble C, 
the above parts being used in connection 
with the conical roller or rollers g, fitted in 
the screw caps i, and the whole arranged to 
operate as and for the purpose set forth." 

In the reissue, upon which this suit is 
based, the object of the invention is stated 
as follows: "The object of this invention is, 
to connect hose together in such a manner 
as to secure a tight joint, and admit of their 
being connected and disconnected with great- 
er facilitj^ than was previously done." The 
claim in this reissue, which is the subject of 
this conti'oversy, is as follows: "The combi- 
nation of tlie two thimbles, C and D, by 
means of a pin, operating longitudinally, 
through the outer thimble C, and against 
the inclined side of the gi'oove in the thimble 
D, so that the two thimbles wiU be forced 
together by the inward movement of the pin, 
and be liberated by its outward movement, 
substantially as described." 

= [From G Fish. Pat. Cas. 289.] 



It will be observed, that the idea which is 
put forth in the original patent as the new 
idea embodied, as there described, namely, 
the formation of a hose joint, which, by 
means of a revolving pin, could swivel, and, 
at same time, remain tight is omitted from 
the reissued patent. In the reissue, the only 
object of the invention, as there stated, is 
the formation of a tight hose joint, by means 
of the combination of certain old and well- 
known devices, in the manner described. 

In opposition to the patent, as thus reis- 
sued, several grounds of defence have been 
here taken. One of them is, that the inven-. 
tion which the reissued patent describes is 
worthless, and the patent for this reason, 
invalid; and this defence appears to me to 
be supported by the proofs. The law upon 
the subject of utility is not in doubt. No 
particular amount of utility is reciuired to 
render an invention patentable, but there 
must be some. When the invention is shown 
to be worthless, the patent must fail. Such 
appears to be the case in the present in- 
stance. The evidence fails to disclose any 
instance where the combination described in 
the reissued patent of 1SG9 has been success- 
fully used. The plaintiff himself testifies, 
that he does not know of any such coupling 
having been found to be of practical use. 
Although he sells couplings, he never sold 
any such, and only recollects three instances 
where their use has been attempted. His tes- 
timony satisfies me that the combination de- 
scribed in the patent here relied on proved 
inoperative and worthless. 

I;t is true, that couplings containing all 
the elements, in combination, which are de- 
scribed in the plaintiff's reissue of 1869, are- 
in use, and such are those used by the de- 
fendant; but in these couplings, another es- 
sential element is present in the combination, 
which additional element is not to be found 
in the plaintiff's reissue of 1869. This ad- 
ditional feature is a lug, which is placed 
upon tlie inside of the outer thimble, oppo- 
site to the pin, in such a manner, that wlien 
the pin is forced inward upon tlie inner 
thimble, the inclined side of the groove 
of that thimble is pressed upon the lug, 
and that part of the inner thimble is thus 
forced up to the shoulder of the outer thim- 
ble, at the same time thai the pin it-^elf, 
by pressing the inclined groove, where it 
is touched by the pin, forces that side of 
the inner thimble up to the shoulder of 
the outer thimble, thus making a tight joint, 
which cannot tilt, although the inner thimble 
be smaller than the inside of the outer thim- 
ble, and which can swivel or turn, and be 
tight The inti'oduction of this element 
makes the combination a different combina- 
tion from that described in the plaintiff's 
patent of 1869. This combination, into which 
the lug enters as an element, is the subject 
of another patent, obtained by the plaintiff 
on the 25th of February, 1862, which he has 
not proved here, and in which he states that 
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the lug is "very essential," This latter pat- 
ent of 1S62 has been put in evidence by the 
defence, and if affords strong support to the 
position, that the combination described in 
tlie reissue of 1869' proved worthless. 

But, it is said, that the introduction of the 
lug is simply an improvement I cannot so 
consider it. The two combinations are dis- 
tinct, because they have different elements 
and attain a different result In the one com- 
bination, no lug appears, and no practical 
result is attained. The introduction of the 
lug, for the first time, produced a combina- 
tion which accomplished any useful result 
An added element, which increases the effi- 
ciency of a combination, of itself effective, 
is of the nature of Jrn improvement; but, 
when the added element is essential to the 
production of any useful result such an ad- 
dition is not an improvement, but its use 
gives bu'th to the only patentable, because 
the first useful, combination. Notwithstand- 
ing, then, the conceded fact, that the combi- 
nation which includes the lug with other ele- 
ments which are described in the reissue of 
3 869, is useful, it is, nevertheless, necessary, 
in order to sustain the reissue, that it should 
appear that the device there described, which 
does not contain the lug, is of some utility. 
As before stated, the conti-ary here appears, 
and, for this reason, the patent must be de- 
clared invalid. 

[NOTE. For other cases involving this pat- 
ent see note to Bliss v. Haight, Case No. 1,548.] 



Case Ho. 1,547. 

BLISS V. GAXLORD PATENT COUPLING 
& MANUF'G CO. et al. 

' [7 Blatchf. 279.1 ^ 

■Circuit Court S. D, New York. June 7, 1870. 

Patexts— Impkovemest in Hose Couplings — 
Validity — Infkingembnt. . 

1. The reissued letters patent granted to 
William H. Bliss, December 21st 1869, for an 
""improvement in hose-couplings," on the sur- 
render of the original patent granted to William 
H. Bliss and Robert B. Lawton, as inventors, 
February 22d, 1859, are valid. 

[See, contra, Bliss v. City of Brooklyn, Case 
No. 1,546.] 

2. The first claim of such reissued patent 
•claims the arrangement of two thimbles, the 
inner one grooved circumferentially, and with 
an incline on the side of the groove, against 
which a pin passing through the outer thimble 
is forced, so that the inward niovement of the 
pin crowds the end of the inner thimble against 
the seat on the shoulder in the outer thimble. 

3. The second claim claims the construction 
with an incline, of the side of the groove in the 
inner thimble. 

4. Those claims are infringed by a hose- 
■coupling which has every feature described in 
the specification of such reissued patent except 
the feature of the rotation of the pin when not 
disconnected from the thimble. 

^ Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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\J3X equity. Suit by William H. BUss against 
the Gaylord Patent Coupling & Manufactur- 
ing Company and others to restrain the 
infringement of letters patent No. 23,033, 
granted to complainant and Robert B. Law- 
ton, February 22, 1859, and reissued to com- 
plainant December 21, 1869, for an improve- 
ment in hose couplings. Motion for provi- 
sional injimction granted.] 

George Gifford, for plaintiff. 

Peter Van Antwerp, for defendants. 



BLATCBCFORD, District Judge. The orig- 
inal patent in this case was issued to the 
plaintiff and Robert B. Lawton, as inventors, 
February 22d, 1859, for an "improvement in 
hose couplings." It came before me— Bliss 
V. Haight [Case No. 1,548]— on the final hear- 
ing of a suit in equity brought on it by the 
plaintiff against the defendant Haight and 
others. In the construction I then gave to 
the patent there had been no infringement 
of it by the defendants in that suit In 
my decision then given, I said: "It may be 
that the patentees have a patentable inven- 
tion in the action between the conical face 
of a pin and the bevelled side of a groove 
in two tliimbles, in a hose-coupling, to make 
a water-tight joint between the end of one 
thimble and a seat in the other, Irrespective 
of any capacity in the pin to rotate, after 
the thimbles are set, to allow a swivelling ac- 
tion; but, if they have, they have failed to 
secure it by their daim, as at present worded. 
The defendants have been called upon to 
meet and defend against the claim as it is; 
and the most liberal interpretation wiU not 
warrant the court in striking out from the 
claim the feature of rotation, which makes 
the pin a roller, and which the claim states is 
a part of the whole, and must operate to 
effect the purpose which the body of the 
specification sets forth as the purpose to be 
effected by such rotation. The defendants' 
coupling has no substitute or eqmvalent for 
such feature of rotation in the pin, and it 
does not infringe the patent." Since that 
decision was rendered the patent has been 
reissued to the plaintiff, the reissue bearing 
date Decembex- 21st, 1869. There can be no 
doubt that the case was a proper one for a re- 
issue, and that the reissue is valid. The reis- 
sued specification says : "The object of this in- 
vention is to connect hose together in such a 
manner as to secure a tight joint, and admit 
of their being connected and disconnected with 
greater facility than was previously done. 
The nature of the invention consists in hav- 
ing a part of one of the thimbles which are 
to connect the end of the hose, fitted into the 
other, with a circumferential groove around 
the inner one, having an inclined side nearest 
the tight joint to be formed by the coupling, 
and a. pin, operated longitudinally through 
the outer tiiimble and against the side of the 
groove, so that, when the pin is moved in, 
it acts against the inchned side of the groove. 
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and forces the thimbles together, and secures 
a tight Joint \rliere the joint is to be made 
between the two thimbles, and, when the 
pin is moved out, it allows the thimbles to be 
separated." The specification then describes 
fully and intelligibly the mode of construct- 
ing and adjusting the apparatus. A thimble, 
D, fits within another thimble, C, the end of 
D abutting against a packing or ground seat 
on a shoulder formed within C. D is grooved 
circumferentially, one side at least of the 
groove being bevelled or inclined, so that the 
outer part is wider than the inner part, and 
on C a tubular flanch is made, with an 
opening tlirough it and through O. A pin, 
which, by preference, has its inner end taper- 
ing, or rounded, or bevelled, or chamfered, 
passes through such opening into the circular 
gi'oove on D. But the end of the pin may be 
made, without being so formed, to act on the 
inclined side of the groove, and tend to force 
the parts together, but not so advantageous- 
ly. The pin is to be operated through the 
opening by means of a screw connection, 
or in any other convenient or known way, 
but preferably by a screw; and, when the 
pin is moved inwardly, its end comes in con- 
tact with the inclined side of the groove on D, 
and forces the end of D against the shoulder 
on the inside of C, tliereby making a light 
joint. A mode is described of constructing 
the pin so as to allow it to rotate freely when 
not disconnected from the thimble, and there- 
by prevent one and the same part of it 
from wearing at all times against the inclined 
side of the gi'oove on D. The first two 
claims in the reissue are as follows: "1. The 
combination of the two thimbles, G and D, 
by means of a pin, 6perating longitudinally 
through the outer thimble C, and against the 
inclined side of the groove in the thimble D, 
so that the two thimbles will be forced to- 
gether by the inward movement of the pin, 
and be liberated by its outward movement, 
substantially as described. 2. The side of 
the groove in D, nearest to the joint to be 
formed, or to the flanch, constructed witli an 
incline, substantially as described." 

Nothing is found in the description in the 
specification in the reissue which is not con- 
tained in the specification and drawings of 
the original patent, and the two claims above 
recited are within the scope of the invention 
described. The feature of the rotation of the 
pin is described as a preferential mode of 
construction, but it is not made a necessary 
part of either of the two claims. It is quite 
obvious that the object of the invention, in 
attaining a tight joint between the thimbles, 
and in enabling them to be rapidly connected 
and disconnected, can be accomplished by a 
pin which does not rotate, as well as by one 
which does. On this subject I said, in my 
decision in the former case: "It is apparent, 
from the description in the specification, that 
the conical roller is endowed with two func- 
tions. The conical face of the roUer will, by 
bearing against the beveUed or inclined side 



of the groove, when the roller is screwed into 
the gi'oove or recess, force the end of one 
thimble against the ground seat or packing 
in the other thimble, and thus form a water- 
tight joint. This function of making pres- 
sure, by the wedge-like action between the 
conical face of the roller and the bevelled side 
of tlie groove, has relation solely to the produc- 
tion of a water-tight joint between the twa 
thimbles. In this particular, the fact that 
the roller is a roller capable of rotation, and 
not a pin, incapable of rotation, is of no im- 
portance. A pin with a conical face, inca- 
pable of rotation, and such face beai'ing 
against the bevelled side of the groove, would 
be, in all respects, the same as a roller with a 
conical face, so far as the wedge-like action 
between such conical face and the bevelled 
side of the groove, to press together the parts 
where the water-tight joint is to be formed, is 
concerned. But the roller, in addition to- 
having a conical face, is a roller; and this 
introduces the second function of the conical 
roller. That is, that, after the roller is 
screwed into the groove, and the connection 
is formed between the two pieces of hose, 
they can be turned or rotated easily, and 
without much friction, by means of the rota- 
tion of the roller in one thimble, as its face 
bears against the side of the groove in the 
other thimble. As the two pieces of hose are 
turned, the movement of the end of one thim- 
ble against the packing or ground seat in th& 
other thimble is favored and assisted by the 
rotation of the roUer. This is what the spec- 
ification calls, obtaining a swivel-joint. It 
is an incident of this ftmction, that compen- 
sation is made for the wear attending the 
turning of the hose, by the fact that the roller 
may be screwed down further into the 
groove, as the conical face of the roller or 
the bevelled side of the gi-oove becomes 
worn." There was, therefore, abundant war- 
rant for the two claims thus introduced into 
the reissue. The essence of the fii-st claim is 
the two thimbles, the inner one grooved cir- 
cumferentially, and with an incline on the 
side of the groove, against which a pin, pass- 
ing through the outer thimble, is forced, so 
that the inward movement of the pin crowds 
the end of the inner thimble against the seat 
on the shoulder in the outer thimble. The 
second claim claims merely the consti'uction 
with an incline, of the side of the gi-oove in 
the inner thimble. 

The defendants in this case are engaged in 
making and selling hose-couplings the same 
in construction as those made and sold by 
the defendants in the former suit, and pos- 
sessing every feature referred to in the speci- 
fication of the reissue, except the feature of 
the rotation of the pin when not disconnected 
from the thimble. But that feature forms no 
part of either the first or the second claim of 
the reissue- The infringement by the de- 
fendants is, therefore, dear. 

The defendants have put in an answer at- 
tacking the reissued patent on various groimds : 
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(1.) Want of clearness in tlie specification; 
(2.) Bad faith in the reissue, in that Lawton 
and Bliss did not invent what is claimed in 
the reissue; (3.) Inability of the invention, as 
described in the reissue, to make a secure 
connection imder hydrostatic or other pres- 
sure; (4.) Prior existence of the invention in 
a patent granted to Jesse Heed, April 16th, 
1841, for an "improvement in pumps." 

The plaintiff now moves for a provisional 
injunction. Nothing is shown in opposition 
which gives any support to any of the 
grounds on which the patent is attacked in 
the answer, or which in any manner im- 
peaches the validity of the reissued patent, or 
throws any doubt on the right of the plain- 
tiff. The Eeed patent does not contain any- 
thing ttiat is claimed in the first two claims 
of the reissue. 

An injunction must issue. 

DNOTE. For other cases inToMnff this pat- 
ent, see note to Bliss v. Haight, Case No. 1,548.] 



Case No. 1,548. 

BMSS V. HAIGHT et al. 

[7 Blatchf . 7;^ 3 Fish. Pat Cas. 621.] 

Circuit Court, S. D. New York. Sept 3, 1869. 

Patents — Ijiprovememt in Hose Codplikgs. 

1. The specification of the patent granted to 
Robert B. Lawton and William H. Bliss, Feb- 
ruary 22d, 1859, for an "improvement in hose 
coupling," explained. 

2. The claim of that patent is: "The two 
thimbles t>, attached to the ends of the hose 
A B, the thimble C being provided with the 
shoulder b, and ground seat or packing c, and 
the thimble D provided with the groove e, with 
inclined sides and fitted within thimble G, the 
above parts being used in connection with the 
conical roller or rollers g, fitted in the screw 
caps i, and the whole arranged to operate as 
and for the pm-pose set forth." To be within 
this claim, there must not only be a pin with a 
conical face at its inner end, but the pin must 
have the capacity of rotating as a roller. 

3. The specification of the patent granted to 
William H. Bliss, February 2oth, 1862, for an 
"improvement in hose couplings," explained. 

4. The second claim of that patent is: "The 
lug G-, within the butt A, when used in connec- 
tion with the pin F, and the groove g of the 
butt B, substantially as and for the purpose set 
fortii." To be within this claim, the pin must 
be a rotating pin, with a bevelled inner end. 

[5. Where a patent is granted for a mere 
combination of old devices to produce a new 
result such a patent is not infringed by a pro- 
duction of the same result without using all the 
devices which are included in the patented com- 
bination.] 
[Cited historically in Bliss v. Gaylord Patent 

Coupling & Manuf'g Co., Case No. 1,547. 

Cited in Waterbury Brass Co. v. Miller, Id. 

17,254.] 

In equity. The bill in this case was found- 
ed on two letters patent One [No. 23,033] of 
them was granted on the 22d of February, 
1859, to Robert B. Lawton and the' plaintifE 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



(Case No. 1,548) BLISS 

[William H. Bliss], for an "improvement 
in hose coupling," and Lawton's interest in 
it was assigned by Jiim to the plaintiff on 
the 2d of June, 1866 [and reissued to him 
December 21, 1869 (No. 3,768)]. The other 
patent was granted to the plaintiff on the 
2oth of February, 1862, for an "improve- 
ment in hose couplings." In regard to both 
of the patents the answer [of the defendants 
William H. Haight and others] set up the 
defence of non-infringement In regard to 
the Bliss patent, it set up the further de- 
fence, that, for upwards of two years prior 
to the application by Bliss for that patent, 
he made and sold, or caused to be made and 
sold, large numbers of couplings containing 
the improvements contained in that patent, or 
substantial and material parts thereof, and 
that such couplings were used by others 
with his knowledge and allowance for more 
than two years before he made such appli- 
cation. The defence that Bliss abandoned 
to the public the inventions covered by the 
Bliss patent, was not set up as a distinct 
defence. [Bill dismissed.] 

George Gififord, for plaintiff. 
Charles M. Keller, for defendants. 

BI/ATCHFORD, Distiict Judge. The de- 
fence of non-infringement in respect to the 
Lawton and Bliss patent will be first con- 
sidered. In order to determine that ques- 
tion, it is indispensable to determine what 
is the natm-e and scope of the invention 
claimed therein. The specification states the 
object of the invention to be "to connect hose 
together in such a manner that a swivel joint 
wiU be attained, and at the same time cer- 
tain provision made for compensating for 
the wear attending such connection; so that 
the coupling may always be kept water-tight 
by the mere act of adjusting or connecting 
the parts together." It then states that the 
invention consists "in having a metal thim- 
ble or tiibe attached to each end of the hose 
to be connected, one thimble fitting within 
the other, and the inner one grooved circum- 
ferentially to receive one or more taper or 
conical rollers, that are adjusted by screw 
caps, so as to secm*e the two thimbles to- 
gether and also keep the end of the inner- 
most one against a packing or ground seat at 
tlio inner side of the outermost one, whereby 
the desired object is attained, as hereinafter 
described." It then describes the manner 
of attaching and seem*ing the thimbles to 
the hose, which is nnimportant. It then says: 
"The thimble D, its outer portion beyond its 
hose B, is smaller tlian the corresponding 
portion of the thimble C; so much so that 
D may fit within C, and the end of D abut 
against a packing or ground seat c, placed 
on a shordder d, which is formed within C by 
it-g enlargement^ it being understood that the 
inner ends of the thimbles within the hose 
are equal in diameter. The thimble D is 
gx-ooved circumferentiaUy, as shown at e. 
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tJio sides of the groove being bevelled or in- 
clined, so that the outer part is wider than 
the inner part, and on the thimble tubular 
flanches f are east, one or more, the openings 
or interior of the flanches passing through 
the thimble O and having conical metal roll- 
ers g placed witliin tliem, said I'oUers being 
provided with stems h, which pass into caps 
i, and are secured therein by pins or small 
screws j, which pass laterally into grooves 
in the stems, as shown at k. The roller" 
stems h are allowed to turn freely within the 
caps i, and the caps i screw on the flanches 
f, as plainly shown in the drawing. From 
the above description it will be seen, that, by 
lilting the thimble D within C, and screwing 
down the rollers g into the groove e in 
thimble D, the ends, A B, of the hose will 
be connected, and a swivel joint obtained, 
that is to say, the hose A B may be turned 
or rotated, and consequently prevented from 
being twisted in liaudling. The roller or roll- 
ers g rotate in the groove e, and thereby pre- 
vent friction, and favor the easy turning or 
rotation of the hose. It will also be seen, 
that, as the roller or rollers g are screwed 
down into the recess e, said roller or rollers 
wiU, by their conical form, and in conse- 
quence of bearing against the outermost 
bevelled edge of recess e, provision being 
made for such result, force the outer end of 
thimble D against the packing or seat c, 
and thereby form a water-tight joint, and, 
as the roller or rollers g may be screwed 
down more or less, as occasion may require, 
the wear attending the turning of the coup- 
ling may be compensated, and a water-tight 
joint always obtained." Then comes a dis- 
claimer, as follows: "We do not claim con- 
necting the two parts or thimbles C D to- 
gether by means of a screw or pin passing 
through one thimble and fitting in a groove 
in the other, for such coupling or connection 
is well known and has been used, if not for 
the same, for analogous pm'poses." Then 
follows the claim, in tliese words: "The two 
thimbles C D attached to the ends of the 
hose A B, the thimble C being provided with 
the shoulder b and gi'oxmd seat or pacliing 
c, and the thimble D provided with the 
groove e, with ipclined sides and fitted with- 
in thimble C, the above parts being used in 
connection witli the conical roller or rollers g, 
fitted in tlie screw caps i, and the whole ai'- 
ranged to operate as and for the piupose set 
forth." 

It is apparent, from the description in the 
specification, that the conical roller is en- 
dowed with two functions. The conical face 
of tlie roller will, by bearing against the 
bevelled or inclined side of the groove, when 
the roller is screwed into the gi'oove or re- 
cess, force the end of one thimble against 
the gi'ound seat or packing in the other 
thimble and thus form a water-tight joint. 
This function of making pressure, by the 
wedge-like action between the conical face 
of the roller and the bevelled side of the 



groove, has relation solely to the production 
of a water-tight joint between the two 
thimbles. In this particular, the fact that 
the roller is a roller, capable of rotation, and 
not a pin, incapable of rotation, is of no im- 
portance. A pin with a conical face, incapa- 
ble of rotation, and such face bearing 
against the bevelled side of the gi'oove, 
would be in all respects the same as a roller 
with a conical face, so far as the wedge-like 
action between such conical face and the 
bevelled side of the groove, to press together 
the parts where the water-tight joint is to 
be formed, is concerned. But the roller, in 
addition to having a conical face, is a roller; 
and this inti'oduces the second function of 
the conical roller. That is, that, after the 
roller is sci'ewed into the groove, and the 
connection is formed between the two pieces 
of hose, they can be tm-ned or rotated easily 
and without much friction, by means of the 
rotation of the roller in one thimble, as its 
face bears against the side of the groove in 
the other thimble. As the two pieces of hose 
are tm-ned, the movement of the end of one 
thimble against the packing or ground seat 
in the other thimble is favored and assisted 
by the rotation of the roller. This is what 
the specification calls, obtaining a swivel 
joint. It is an incident of this function, that 
compensation is made for the wear attend- 
ing the tm'ning of the hose, by the fact that 
the roller may be screwed down fmther into 
the groove as the conical face of the roller 
or the bevelled side of the groove becomes 
worn. With this view of the mechanism we 
are prepared to consider the disclaimer and 
the claim. The patentees disclaim connect- 
ing the two thimbles together by a screw or 
pin passing through one thimble and fitting 
in a groove in the other. By these words "a 
screw or pin," as used in conti'adistinction 
to what the patentees describe as their in- 
vention, must be understood a screw or pin 
without a conical face, and without the ca- 
pacity of rotating as a roller. They then 
claim the two thimbles attached to the ends 
of the hose, the one thimble provided with 
the shoulder and the ground scat or pack- 
ing, and the other thimble provided with 
the groove with inclined sides and fitted 
within the first thimble, "the above parts 
being used in connection with the coni- 
cal x'oller or rollers g, fitted in the screw- 
caps i, and the whole arranged to oper- 
ate as and for the pm'pose set forth." To 
be within the claim, the thimbles, consti-uct- 
ed as specified, must be used in connec- 
tion with the conical roller, and the whole 
must be arranged to operate for the pm-pose 
set forth. The pin, which screws through 
one thimble and into the groove in the other, 
must have a conical face, and must also have 
'the capacity of rotating as a roller, and the 
whole must be arranged so as to operate to 
accomplish the purposes which are set forth 
in the specification as the purposes to be ac 
complished by the mechanism. Those pui- 
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poses, as has been sbown, are two— pressing 
the end of one thimble against the .grovmd 
seat or packing in the other thimble, and pro- 
curing the swivel joint. To accomplish these 
pm'poses requires the employment of a coni- 
-cal roller, and of both of the functions of 
such roller— the bearing of the conical face 
■of the roller, as a pin, against the bevelled 
side of the groove, and the capacity of the 
.roller to rotate. A non-rotating pin is not 
the conical roller of the patent, even though 
it has a conical face at its inner end, unless 
It also has the capacity of rotating as a 
roller. 

Sonje question was made on the hearing as 
to whether the patentees intended to convey 
Ihe idea that the thimbles could be swivelled 
upon each other after they were coupled or 
<;onnected by the screwing down of the coni- 
cal roller into the groove, and while the 
mechanism was set ready for use. But, the 
speciiication, as has been seen, is too clear 
■on this point to admit of a doubt. In addi- 
tion, the plaintife, in the specification to his 
patent of February 25th, 1SG2, before men- 
tioned, states that the invention described 
In that patent relates to improvements in 
tlie hose coupling patented to Lawton and 
Bliss by the patent of 1859, and describes 
-the conical roller of both patents as a pin 
having a bevelled or taper inner end, and as 
Ijeing free to rotate, to prevent friction, 
when the thimbles are tm'ned, after the con- 
nection is made, and as thus making a 
swivel joint. 

Such being the proper construction of the 
•claim of the Lawton and Bliss patent, it is 
manifest that the defendants have not in- 
fringed it. Their couplings have the two 
thimbles, the one with the seat and the other 
witli the circumferential bevelled groove, 
"but, instead of a conical roller, they have a 
non-rotating pin with a conical face. It is 
true they secure the wedge-like action be- 
tween the conical face of the pin and the bev- 
elled side of the groove, but they have no 
iswivel joint resulting from the rotation of 
the pin after and while the apparatus is set. 
Both of these features must be found in an 
apparatus, before it can be an infringement 
of the claim of the patent. It may be that 
the patentees have a patentable invention in 
the action between tlie conical face of a pin 
and the bevelled side of a groove in two 
thimbles, in a hose coupling, to make a wa- 
ter-tight joint between the end of one thim- 
ble and a seat in the other, irrespective of 
.any capacity in the pin to rotate after the 
thimbles are set, to allow a swivelling ac- 
tion; but, if they have, they have failed to 
secure it by their claim, as at present word- 
•ed. The defendants have been called upon 
to meet and defend against the claim as it 
is, and the most liberal interpretation wiH 
not warrant the com*t in striking out from 
the claim the featm-e of rotation which 
makes the pin a roller, and which the claim 
«tates is a part of the whole, and must oper- 
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ate to effect the purpose which the body of 
the specification sets forth as the purpose to 
be effected by such rotation. The defend- 
ants' coupling has no substitute or equiva- 
lent for such feature of rotation in the pin, 
and it does not infringe the patent. 

We come now to consider the Bliss patent. 
As before stated, that patent is for improye- 
ments in the hose coupling patented to Law- 
ton and Bliss by their patent of February 
22d, 1859. There are two claims in the Bliss 
patent, but only the second of them is al- 
leged to have been infringed— the one relat- 
ing to ttie lug. The specification states the 
object of the invention to be, "to obtain a 
more secure or a firmer connection of the 
two butts, with but a single pin." The butts 
are the tiiimbles of the Lawton and Bliss 
patent, and the pin is the conical roller of 
that patent It is described as a cylindrical 
pin, with a bevelled or taper inner end, and 
as being forced into the groove in the inner- 
most butt by means of the improved mechan- 
ism claimed in the first claim of the patent 
The front side of that groove is described as 
inclined outward from its inner to its outer 
edge. The specification says: "Within the 
butt A, and at a point opposite to the pin F, 
there is a lug G, which is simply a project- 
ing piece of metal having inclined sm-faces 
at its outer and inner edges, as shown in 
figm-e 1. * * * The butt B is so formed 
that its outer part a* wiU fit within the butt 
A, and an annular packing e* is placed with- 
in the butt A, against a shoulder f, for the 
end of the butt B to bear against, and form 
a water-tight joint— see figure 1. The part 
a=^ of the butt B has a groove g made in it 
circumferentially. This groove extends en- 
tirely around the part a,* and it receives the 
inner end of the pin F, when the latter is 
forced inward. « * * The pin F, it will 
be seen, has a bevelled or taper inner end, 
and the front side of the gi'oove g is inclined 
outward, from its inner to its outer edge, as 
shown in figure 1. Hence, when the pin F 
is forced within the groove g, the end of the 
butt B wiU be brought in close contact with 
the packing e* and a close or water-tight 
joint obtained. The lug G, in consequence 
of having its inner edge inclined, also has 
the same tendency to press the butt B against 
the packing e,* the lug fitting in groove g. 
The outer edge of the lug is inclined, in order 
to facilitate the insertion of the part a* of 
the butt B within A. This mode of connec- 
tion, it will be seen, affords a swivel joint, 
as the butts are allowed to turn fi-eely after 
the connection is made, the pin F being free 
to rotate, thereby preventing friction. The 
lug G is very essential, as it forms a bearing 
directly opposite the pin F, and ensm-es a 
firm connection of the two butts. Without 
the lug G, a plm-ality of pins F would be 
required, and that would considerably aug- 
ment the cost of construction and also add 
materially to the manipulation in connecting 
and disconnecting the butts." The claim in 
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regard to the lug is as follows: "The lug G, 
within the butt A, when used in connection 
with the pin F, and the grooye g of the 
butt B, substantially as and for the pm'pose 
set forth." This is, in substance, a daim to 
a combination of the lug on one butt with 
the groove in the other butt and the pin F. 
Now, the specification states that the pin F 
not only has its inner end bevelled or taper- 
ing, but is free to rotate, so as to allow the 
butts to turn freely after the connection is 
made, and thus afford a swivel joint. This 
rotating pin with a bevelled inner end is, as 
such, made by the patentee an element in the 
combination claimed in the second claim. 
The language of the claim is, "the pin F," 
that is, such a rotating pin as the specifica- 
tion describes the pin F to be. A non-rotat- 
ing pin is not within the description or the 
claim. The purpose, referred to in the claim, 
for which the combination is made, is, 
among other things, as stated in the specifi- 
cation, to aUow the butts to turn freely after 
the connection between them is made by 
means of the lug, the rotating pin and the 
groove in the inner butt, such freedom of 
turning being stated to be due to the fact 
that the pin F is free to rotate. The defend- 
ants have, in their coupling, no capacity of 
rotation in the pin which enters into the 
groove in the inner butt The specification 
of the patent states that the mode of connec- 
tion by means of the lug opposite to the pin 
F affords a swivel joint This mode of con- 
nection is the combination claimed in the 
second claim; and the swivel joint must be 
regarded as a part of the purpose spoken of 
in the claim as to be effected by the combina- 
tion of which the rotating pin F is made an 
element The swivel joint means nothing 
more than such freedom of tm-ning in the 
butts, after they are connected, as is due to 
the capacity for rotation of the pin F. This 
second claim of the Bliss patent is open to 
the same objection as the claim of the Law- 
ton and Bliss patent, that is, mailing a pin 
with the capacity of rotating after the appa- 
I'atus is set, so as to allow freedom of tui*n- 
ing in the butts, after they are connected, an 
element in the combination claimed. Al- 
though the defendants' coupling has a pin 
with a conical face, and a gi-oove with a 
bevollod side in the inner butt, and a lug on 
the outer butt opposite the pin, yet, as the 
pin is not a rotating pin or a roller, such 
coupling does not infringe the second claim 
of the Bliss patent. 

This conclusion malces it unnecessary to 
consider the question, before stated, which is 
raised in the answer, as to the validity of 
the Bliss patent. 

The bill must be dismissed, with costs. 

[NOTE. Patent No. 34,476 was granted to 
William H. Bliss, February 25, 1SG2. For oth- 
er cases involving this patent, see Bliss v. 
Brooklyn, Cases Nos. 1,544 and 1,545. Patent 
No. 23,033 was granted to liohert B. Lawton 
and William H. Bliss, February 22, 1859, and 
reissued Deceuber 21, 1SC9, to AVilliam H. 



Bliss (No. 3,768). For other cases involving 
this patent, see Bliss v. Gaylord Patent Ck>up- 
ling & Manuf'g Co., Case No. 1,547, and Same 
V. Brooklyn, Id. 1,546.] 
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Case ISTo. 1,549. 

BLISS V. REDFIELD. SAME v. SCHELL. 
CBOOK V. BRONSEN. SA2IE v. RED- 
FIELD. 

[17 Leg. Int 373.] ^ 

Circuit Court, D. New York. 1860. 

Customs Duties — Freight and Trakspoetatiox 
Chauges — Sales Fkee ox Board — Sea Freight. 

[1. Additions to the market value of railroad 
iron of freight and transportation charges from 
Wales to London and Liverpool are illegal, 
where it appears that the Welsh, sales were free 
on board.] 

[2. Sea freight is not a dutiable charge.] 

These were actions brought [by Ira Bliss 
against H. J. Redfield, same against Augus- 
tus Schell, Septimus Crook against Greene 
C. Bronsen, and same against H. J. Redfield,] 
to recover an excess of duly paid on rail- 
road iron imported to the port of New York 
from Cardiff and Newport in Wales, via 
Liverpool and London. 

It appeared in evidence that the apprais- 
ers at the custom house, rmder instructions 
from the secretary of the treasmy, added to 
the market value of all railroad iron coming 
from Wales by way of Liverpool and Lon- 
don, 7s. 6d. sterling per ton, as freights or 
cost of transporting the iron from Wales to- 
Liverpool or London, to make up the duti- 
able value at London, at the period of th& 
exportation. It also appeared that railway 
iron is always bought and sold at a price 
free on board in Wales, and is always a rule 
so quoted in the cii'culars and prices cm'rent 
of Great Britain. It further appeared that 
the iron in question was shipped at Cardiff 
or Newport, in Wales, for Liverpool or Lon- 
don, it was, in fact, destined to New York; 
and only went by way of Liverpool or Lon- 
don as a matter of convenience to the lm~ 
porter, on account of the want of vessels at 
Cardiff or Newport bound for New York. 
[Verdict for plaintiffs.] 

NELSON. Circuit Justice, held that the ad- 
dition of 7s. 6d. per. ton freight was illegal; 
that sea freight is not a dutiable charge, and 
the government cannot now set up as a jus- 
tification that the addition was to make 
market value at Liverpool and London, on 
the ground that these are the principal mar- 
kets, becaxise the evidence shows that Car- 
diff and Newport, in Wales, are the principal 
markets of Great Britain, for raih'oad iron, 
and the fact that the iron-makers have their 
offices in Liverpool and London, and nego- 
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tiate tlieir sales there, does not make those 
places the principal markets, when -it ap- 
pears that there sales are always made at a 
price free on hoard in Wales. 
Verdict for plaintiff. 
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Case No. 1,550. 

BLrVEN et al. v. NEW ENGLAND SCREW 
CO. 

[3 Blatchf. m.] ^ 

Circuit Court, S. D. New York. Nov., 1853. 

E-EsiovAii OF Causes — Foreign Cobporatiox. 

Where, in a case removed into this court, un- 
der the 12th section of the judiciary act of Sep- 
temher 24th, 1789 (1 Stat. 79), the defendant is 
a foreign corporation, this court has jurisdiction 
of the case, although no suit can be commenced 
in this court by original process against a for- 
eign corporation. 
[Cited in Winans v, McKean R. & Nav. Co., 

Case No. 17,862; Sands v. Smith, Id. 12,305; 

Bosenbaum t. Bauer, 120 U. S. 458, 7 Sup. 

Ct 637.] 
[See Barney v. Globe Bank, Case No, 1,031; 

Sayles v. Northwestern Ins. Co., Id. 12,421; 

Clarke v. New Jersey Steam Nav. Co., Id. 

2,859.] 

This was an action [by Charles Bliven and 
others against the New England Screw Com- 
pany] commenced in a state court in New 
York against a Rhode Island corporation, by 
summons and attachment of their property. 
The defendant removed the case into this 
com-t, under the 12th section of the act of 
September 24th, 1789 (1 Stat 79). The de- 
fendants now moved to quash the suit, on 
the ground that the defendants were a for- 
eign corporation. [Motion denied.] 

George WiUiam Wright, for plaintiff. 

Edwta W. Stoughton, for defendants. 

NELSON, Circuit Justice. If this wa-e an 
original suit, the court would have no juris- 
diction of it; because, no process known to 
the laws of the United States could be served 
upon the defendants, who, being a foreign 
corporation, cannot be found within the jn- 
risdiction of this court, to be served with 
process. If, therefore, this suit had been 
commenced in this com't, it would be quash- 
ed. 

The state court, it is admitted, had jm'is- 
diction of the case, and was entitled to pro- 
ceed in it It seems, also, to be conceded, 
that this corporation is a citizen of another 
state, within the meaning of the 12th sec- 
tion of the judiciary act of September 24th, 
1789 (1 Stat 79), and was entitled to have 
the case transferred from the state com-t to 
this court. But it is urged, that this court 
has no jm-isdiction of the case, because it 
would have had none had it been com- 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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menced here. But this does not foUow either 
logicaUy or legally. The suit has been reg- 
ularly brought into this court from a com-t 
which had jm-isdiction of it And, in such 
a case, I know of no exception to the rule 
that this covrt has jurisdiction. Unless this 
be so, all foreign corporations must be de- 
prived of the benefit of that 12th section. 
Because, if a case be instituted in a state 
court which has jm'isdiction of it, and be 
transferred to this court, and this court, on 
looking into it, finds the defendant to be a 
foreign corporation, and therefore decides 
against its own jurisdiction, it follows that 
this com't can do nothing but remit the case 
to the court from which it came, and, which 
has jmisdiction. On these grounds, the mo- 
tion must be denied. 

[NOTE. For further litigation between the 
same parties, see Cases Nos. 10,156 and 10,157; 
23 How. (64 U. S.) 420.] 



BLIVEN (NEW ENGLAND SCREW CO. v.). 
See Cases Nos. 10,156 and 10,157. 



Case "No. 1,561. 

InreBLOOH et al. 
[18 N, B. R. 328.] ^ 

District Court, S. D. New York. Aug. 15, 
1878. 
Baskruptct — Composition — Objections to Vote 
—When to be Taken— Confirmation— Rever- 
sion OF Property to Bankrupt— Prior Wrong- 
ful Act of Bankrupt— Effect. 

1. Objections to the vote of a creditor upon a 
resolution of composition, on the ground that his 
claim is fictitious or invalid, should be made at 
the first meeting and before the vote is taken; 
or if the facts impeaching its validity are aft- 
erwards discovered, application should be 
promptly made for relief; such objections can- 
not be raised for the first time upon a motion 
for confirmation. 

2. The composition was for twenty-five per 
cent., payable five cents cash in five days after 
confirmation, and ten cents at the end of three 
and six months each from the same date. The 
resolution provided that upon payment of the 
five cents the property should "revert to the debt- 
or. It appeared that the bankrupts had, with a 
full knowledge of the wrongful nature of their 
act, used moneys belonging to a creditor, with- 
out his consent, which they had deposited in 
bank in their own name as a special deposit for 
him. Held, that the arrangement was not judi- 
cious nor reasonably safe for the creditors. A 
person proved once to have misappropriated the 
funds of another, fully understanding the wrong- 
ful character of the act, is unfit to be trustee of 
property for the benefit of his creditors. 

[Cited in Re McNab & Harlin Manuf'g Co., 
Case No. 8,906.] 

DCn bankruptcy. In the matter of Emily 
Bloch and Morris Bloch. Motion to confirm 
a composition. Denied.] 

Morris S. Wise, for motion. 

J. A. Seixas, contra. 

CHOATE, District Judge. This is a mo- 
tion to confii-m a composition. The composi- 

^ [Reprinted by permission.] 
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tion is twenty-five cents on the dollar, pay- 
able five cents casTi in five days after tlie 
composition is confirmed, and ten cents at the 
-end of three and six months each from the 
^ame date, to be secured by the promissory 
Jiotes of the debtors. It also provides that 
the property shall revert to the debtors on 
payment of the instalment of five cents. The 
composition was accepted by a vote of fif- 
teen creditors, representing sixteen thousand 
six hundi-ed and sixty-three dollai-s and thir- 
ty-six cents, against three creditors, repre- 
senting two thousand eight hundred and for- 
ty-two dollai-s and thirty-nine cents. One of 
the assenting creditors, Heniy Nathan, is a 
brother of one of the debtoi-s, Emily Bloeh, 
-and he proved for six thousand three hun- 
dred dollars. Morris Bloch is a son of Emily 
Bloeh, and the business of the firm was that 
■of retail dealers in cigars and tobacco, etc. 

3 . Objection is tal;en to the note of Nathan 
being counted in making the majority nee- 
essarj' for the acceptance of the composition. 
It is insisted that upon the evidence this is 
a fictitious claim, or at least that it is of 
very doubtful validity. This objection comes 
too late. It has been before held that such 
objections should be made at the first meet- 
ing and befoi-e the vote is taken, and if nec- 
essary, and the result of the vote will be 
affected by the determination of disputed 
debts, the meeting should be kept open till 
their re-examination. Or if the facts im- 
peaching a debt that has been proved are 
afterwards discovered, application shoudd be 
promptly made for relief. It must there- 
fore, at this stage of the case, be assumed, 
for the purpose of this motion, that the debts 
proved were valid debts. 

2. It does not appear that the amount pro- 
posed to be paid is unfair, nor that there is 
a reasonable expectation, that upon winding 
up the estate in banki-uptcy, it will yield to 
the creditors more than twenty-five cents on 
the dollar. 

3. It is objected that the composition above 
five cents on the dollar is not secured; that 
the character of the debtors is shown to be 
such that they cannot safely be trusted with 
their property; and that the creditors have 
Jio assm-ance whatever that they will be paid, 
nor that the property will be applied for that 
purpose by the debtors. This objection is 
sustained. The arrangement is not judicious 
nor reasonably safe for creditor. The lar- 
gest claim against the estate, that of Nathan, 
above referred to, grew out of the \ise by 
the firm of monej's belonging to Nathan, de- 
posited in bank by the firm in their name as 
a special deposit for him. It was used by the 
firm without his consent, and with a full 
knowledge of the wrongful nature of the 
misappropriation. All this is confessed by 
the debtoi-s. In the case of In re Wilson 
[Case Xo. 17,785], the question that arises 
here has been fully considered, and it was 
held that the personal and business character 
of the debtor is the chief element to be con- 



sidered in passing on the objection that the 
composition, being without security for the 
notes to be given, leaves the property in the 
possession of the debtors. A person proved 
once to have misappropriated the funds of 
another, fully undei-standing the wrongful 
character of the act, is unfit to be trustee of 
property for the benefit of his creditors, 
which is virtually what this composition 
makes the debtors. 

Motion denied, with -leave to the debtors, 
within five days, to file an amended proposi- 
tion, with security for the notes, in which 
case the meeting may be re-opened for fur- 
ther action of the creditors, or the motion 
may be renewed. 



BLOCK (UNITED STATES v.). See Cases 
Nos. 14,609 and 14,610. 



Case ISTo. 1,55S. 

In re BLODQET et al. 

[5 N. B. R. 472.] ^ 

District Court, E. D. Michigan, Nov. S, 1871. 

Baxkkuptot— Removal op Assignee— Col,lusio;t 
— Acting uxder Ekkoxeous Legal Advice. 

1. A petition for the removal of an assignee 
was filed, charging collusion with his brother, in- 
competency, and involving the estate in unnec- 
essai-y litigation. The court held that there 
was a failure to prove the Ih'st two charges, 
and that in regard to the third, if he has 
erred through erroneous legal advice, it may he 
cause for ordering him to employ other counsel, 
but not necessarily for his removal. 

2. Prayer of petitioner denied. Costs or- 
dered to he paid out of bankrupt's estate. 

In bankruptcy. On the petition of Con- 
stant C. Pond, a creditor, on whose petition 
the bankruptcy proceedings were commenced, 
for the removal of David B. Hibbard, Jr., as 
assignee. Answer was put in by the as- 
signee substantially denying the allegations 
of the petition, and proofs have been taken 
before Register Eugene Pringle, to whom it 
was referred for that purpose. [Petition de- 
nied.] 

W. K. Gibson, for petitioner. 
J. Gr. Dickenson, for assignee. 

LONGYEAR, District Judge. The grounds 
for removal as set up in the petition and 
claimed on the argument are: 1. Collusion 
with one W. R. Hibbard, a brother of the 
assignee, in the sale to the former by the lat- 
ter of the stock of goods constituting the en- 
tire property assets of the bankrupts* estate, 
in consequence of which a less sum was ob' 
tained than what might have been realized. 
2. Incompetency. 3. Involving the estate in 
unnecessary and luiwaiTanted litigation. 

The bankrupt act (section 18) provides, 
"that the com-t, after due notice and hearing, 
may remove an assignee for any cause. 



^ [Reprinted by permission.] 
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which, in the judgment of the court renders 
such removal necessary and expedient." This 
provision places matters of this sort in the 
discretion of the court. Such discretion is, 
however, a legal discretion, and can only be 
esei'cised to remove an assignee when cause 
is shown, rendering such removal either first, 
necessary, or second, expedient. An extended 
analysis and review of the voluminous testi- 
mony which has been taken," in the view 
Avhich the court entertains of the case, is un- 
necessary, and would extend this opinion to 
an inconvenient length, to no profitable pur- 
pose. Suffice it to say that I have carefully 
examined all the proofs, and given full con- 
sideration to the same, as well as to the able 
arguments of counsel on both sides, and I 
find that the charge of collusion in the sale 
of the stocli of goods is not made out. There 
were irregularities attending that sale, which, 
unexplained, were sufficient to cast suspicion 
upon the good faith of the transaction, and 
in my opinion, to justify an enquiry into it. 
But, as explained by the proofs, I fail to see 
any intentional wrong, collusion or bad faith. 

It is complained that the assignee adver- 
tised the goods to be sold at public auction 
on a day within the time during which he 
was authorized by an order of com-t, to sell 
at private sale, thus inducing persons desu'- 
ing to pm'chase to refrain from making of- 
fers at private sale, in hopes, of course, of 
getting the goods at a, less price at the public 
sale. While it was clearly irregular thus to 
advertise, yet I fail to find any direct proof 
that it was done coUusively or for the pur- 
pose of misleading those desiring to purchase. 
If, howevei', such would have been the neces- 
sary or even probable efilect of the notice, 
then thd intention that it should have such 
effect might be presumed, and probably 
would be, unless rebutted by the assignee. 
I find, however, from copies of the notices 
before me, that it was distinctly advertised 
that the stock was for sale at private sale 
in the meantime. I know some criticism 
was passed upon the efiEeet of the language 
used in this respect in the notice, but I am 
clear that the language is such that no man 
of ordinary intelligence could have been mis- 
led for a moment. The notices therefore 
carry upon their face a rebuttal of any inten- 
tion to mislead, or that they could have that 
effect even if intended. 

It is claimed that by waiting till the day 
advertised, and selling at public auction, the 
goods would have brought a better price. I 
fail to find support for that claim in the 
proof. The proof in this respect rests entire- 
ly upon the opinions of witnesses, some put- 
ting the probabilities above and some below 
the price sold for, but no large difference 
either way. If the sale made by the assignee 
was open and fair in all other respects, and 
was, according to the best of his judgnjent, 
with the information he then possessed, the 
best that could be done, he cannot be con- 
victed of fraud or collusion on the mere vary- 



ing opinions of men as to what might have 
been done by waiting, noi* even on proof that 
some one stood ready to pay more for the- 
goods, unless it is also shown that such fact 
was known to the assignee when he accept- 
ed the offer which he did accept. WTiile the 
legal right of the assignee to sell to his broth- 
er, all other circumstances being equal, in 
preference to others, is conceded, yet his hav- 
ing done so is very properly alluded to as a 
ground for suspicion; and it is claimed that 
he so sold to his brother while there were of- 
fers at a better price pending. There was 
one better offer made, but in hopes of getting 
still better offers the same was not accepted 
at the time. When, however, the assignee 
had concluded to accept it, the offer was 
withdi-awn, and the matter was again left 
upon his brother's offer as the highest that 
had been made. That there was no highei' 
offer pending when he accepted his brother's 
offer clearly appears by the proof. 

The brother's offer was made five or six 
days before it was accepted. Dm'ing this 
time it was freely tallied about by the as- 
signee, and also by the brother. It was made 
use of with others who, it was thought might 
desire to purchase, to obtain a better offer. 
Creditors were consulted, even the petitioner, 
in the matter, and no objection seems to have 
been made to a sale to the brother if he 
would pay as much, or more than any one 
else. To my mind the proof is dear, that 
the assignee used all reasonable diligence to 
obtain a higner price before accepting the of- 
fer of his brother. Dm'ing the five or six 
days that elapsed between the offer for the 
goods and thp acceptance, the assignee was 
selling at retail, and at the time of the sale 
had realized about two hundred and fifty-five 
dollars in cash. This he tinned over to his 
brother, and then the same money was paid 
back to him on the purchase piice. This was 
certainly a suspicious circumstance, and had 
a bad look for the assignee. The assignee 
and his brotliei'. however, explain the mat- 
ter in this manner: The offer was thirty per 
cent, of the appraised value fov the whole 
stock before any sales had been made. When 
the offer was accepted, it was deemed to re- 
late back to the time when the offer was 
made, and the money was tm'ued over with 
the stock that remained, in lieu of the goods^ 
which had been sold. This explanation re- 
moves aU suspicion of any fraud on the es- 
tate having been intended, and leaves it to 
stand as an irregularitj' merely, evidentiy i-e- 
sulting fi'om a misapprehension by the as- 
signee of his powers ana duties as assignee. 
Such a transaction would, of com-se, have 
been perfecfly competent for a person deal- 
ing in his own right, with plenary powers of 
disposition over his own property. But not 
so with the assignee. He must keep within 
his powei's as conferred by the law, and the 
orders of com*t under which he acts. Here 
he was acting under a special order of the 
court authorizing him to seU goods at private* 
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sale — ^not the money lie miglit receive for the 
goods. "When he had onee sold any portion 
of the goods and received the money for 
them, his power under the order, so far as 
the goods so sold were concerned, was at an 
end. He coidd not resell the goods, nor could 
he sell the money he had received for them. 
But I will not now decide what effect the 
mistake will have upon the assignee in the 
settlement of his final accounts, where the 
■question may very properly arise. AU I in- 
tend to decide now is, that it was a mere mis- 
talce, and not a device to defraud the estate. 
Although the sale was made in terms for 
cash, the assignee in fact waited a few days 
for a part of the purchase money, but the 
whole amount was eventually paid to him. 
This, of course, he had no legal right to do, 
and if any injm*y had come to the estate on 
account of it, the assignee and his bail would 
have been liable. Although this act was an 
irregularity, and perhaps may savor of fa- 
voritism under the circumstances, yet as the 
estate was perfectly secure, and the whole 
amount was in fact realized according to the 
terms of the sale, I fail to see in it, in and of 
itself, such evidence of fraud or collusion as 
would warrant the court in resorting to the 
severe measm-e of removal for that cause. 
So much as to the first gi-ound alleged for re- 
moval, viz: that of collusion. The second 
ground, that of incompetency, will be con- 
sidered last. 

The third groimd, that of involving the es- 
tate in unnecessary and unwarrantable liti- 
gation, is based upon the fact that the as- 
signee commenced a suit in the United States 
<;ircuit court for this disti'ict, by bill in equity 
against the petitioner here, in relation to 
certain personal property to which it was 
alleged said Pond claimed title; and which 
suit, on an intimation from the court that 
bill in equity was not the proper remedy, 
was discontinued by the assignee. It is 
proven that the assignee in conversation 
with Pond and his counsel, before said suit 
was commenced, said that he believed, or 
had no doubt, the property in controversy 
belonged to Pond. But this did not conclude 
the assignee. If he were afterward to change 
his mind upon obtaining advice of counsel, 
or otherwise, or if the creditors or a re- 
spectable number of them should demand 
that the question be submitted to judicial de- 
cision, the assignee would be perfectly jus- 
tifiable in so submitting it. If adopting a 
remedy to test 'the question which the court 
should decide to be a wrong one is to be 
made a cause for removal, I fear that very 
many of the assignees in bankruptcy stand 
upon vei-y precarious grounds. He may have 
done so under an erroneous opinion of his 
own, or under erroneous legal advice, which 
was probably the case in this instance, but 
so long as bad faith is not shown it cannot 
be alleged against him. Erroneous legal ad- 
vice, where the errors are so gross and fre- 
quent as to be evidence of incompetency of 



the legal advisers he has chosen, may be 
cause for ordering the assignee to employ 
other counsel, but not necessarily for re- 
moving the assignee. 

The whole case narrows itself down to the 
second ground alleged for removal, viz., that 
of incompetency. The assignee is a young 
man of fair education and talent, but as yet 
with but little experience in the domain of 
law. The creditors, with but slight opposi- 
tion, and that on the ground of his locality 
alone, have seen fit to place him where he 
is. And those creditors— and they are con- 
siderable in numbers and in the amount of 
their claims— now, after all that has been 
charged and shown against him, with the 
single exception of the petitioner, adcnowl- 
edge themselves— some expressly and others 
tacitly— content to have him close up the es- 
tate. Under these circumstances it would be 
a severe penalty upon the assignee, and, as 
it seems to me, doing him an unnecessary 
injury, to remove him from his position be- 
cause he has been guilty of unintentional ir- 
regularities in his administration of the es- 
tate—irregularities, too, which, as we have 
seen, have not operated, and cannot, to the 
tnjui'y of the creditors. If, however, such a 
step seemed to be necessary, or even expe- 
dient, I should not hesitate to adopt it. But 
it seems to me that such is not the case. 
If from the proofs before me, I could see 
even reasonable cause ; to believe that the 
sale of the stock of goods was for any cause 
invalid, and that it would be for the interest 
of the creditors that it should be fm*ther in- 
quired into, the eoiu't would not hesitate to 
remove the present assignee and appoint a 
new one to make such investigation. But I 
fail to see any such cause; on the contrary 
it is patent to my mind that any attempt 
to invalidate that sale would result in noth- 
ing but a wasteful expenditure to the estate. 
The sale of the stock then being valid, and 
there being, as I understand, no other as- 
sets to dispose of, so that, virtually, nothing 
is left to be done by the assignee but to ren- 
der his final account and close up his trust, 
I cannot see that it is necessary or expe- 
dient even, to change assignees. Ail that a 
new assignee could do would be to receive 
what is in the present incumbent's hands, 
and then proceed to do just what it is the 
duty of the present assignee to do, and 
what, if necessary, he may be compelled to 
do in the premises. That may just as well 
be done through the present assignee as to 
go through the unnecessary performance of 
a removal and appointment. Any questions 
which a new assignee might raise as to the 
legal liability of the present incumbent on 
account of any errors he may have commit- 
ted, or as to any charges which he may 
make for disbm*sements or otherwise, can 
be raised just as weU by any creditor upon 
the settlement of the assignee's accounts. I 
cannot see, therefore, that a removal of the 
present assignee is either necessary or expe- 
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client. The prayer of the petition is there- 
lore denied. 

As to the question of costs. While unwar- 
ranted or vindictive attacts upon assignees 
ought to be not only discouraged, but pun; 
ished, and the estates of bankrupts ought to 
"be scrupulously guarded against unnecessary 
<:osts aind expenses, yet, inquiry into the con- 
duct and dealings of assignees, when their 
ti-ansactions are such, unexplained, as justly 
to give rise to suspicions of theii* honesty 
and good faith, ought not to be discomraged. 
The liability to such inquiry and investiga- 
tion into their conduct will tend to mate 
them vigilant and careful in the discharge 
■of their duties. I have already said in the 
commencement of this opinion, that I con- 
sider this inquiry justifiable imder the cir- 
•cumstances. I think, therefore, that the pe- 
titioner ought not to be mulct in costs. The 
assignee had the right and it was his duty 
to vindicate himself from the charges of 
■collusion and bad faith, (and it is upon these 
points that most of the evidence was talien) 
4md he has succeeded in doing so. I think, 
therefore, that he ought not to pay costs. 
It is therefore one of those cases in which 
the costs of the proceedings must be paid 
out of the estate. In re Mallory [Case No. 
8,990]. 

Ordered accordingly. 



Case No. 1,553. 

BLODGET V, BKENT. 

[3 Cranch, 0. 0. 394.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

DowEu— Bar by Tax Sale — Estate op Widow 
BEFORE Assignment — Right to Redeem — Tax- 
ation— Liabilitt FOR Taxes— Title Acquired 

Br POROHASER AT TaX SaLE. 

1. A widow cannot be barred of her dower by 
a tax sale, either under the act of congress 
laying a direct tax, or for the county taxes; 
nor by a sale under a decree in the lifetime of 
the husband. 

2. A purchaser at a sale for taxes acquires 
-only the right of the person in whose name the 
property was assessed. 

3. A widow, before actual assignment of her 
dower, has no estate in the land. It is an in- 
•cumbrance upon the land, into whose hands 
soever it may pass; but she is not seized, and 
has no right to enter, or to pay the taxes, or to 
redeem the land when sold for taxes. 

4. The tenant, until assignment of dower, is 
bound to pay the taxes. 

At law. Writ of dower in forty-two acres 
of land. By the case stated, it appears that 
the marriage, the seizin in fee by Samuel 
Blodget, the husband [of Rebecca Blodget, 
plaintiff], during the covei-ture, and his death 
in 1S14, were admitted. On the 14th of Oc- 
tober, 1816, the defendant [Robert Y. Brent] 
purchased the premises at a sale made im- 



* [Reported by Hon. William Cranch, Chief 
-Judge.] 
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der a decree of this court against the hus- 
band in his lifetime, (namely, in. 1813.) On 
the 28th of February, 1817, the defendant 
purchased the same premises again, at a sale 
by a collector of the United States direct tax 
due for the year 1815. On the 21st of No- 
vember, 1818, the defendant received a deed 
from the trustee under the decree of this 
court On the 31st of July, 1822, the de- 
fendant pm'chased the premises again, at a 
sale by a collector of the coimty taxes due 
for tiie years 1812 to 1819, and received a 
deed from him on the 2oth of September, 
1822. On the 23d of May, 1827, the defend- 
ant received a deed from the collector of the 
United States tax. These sales are all ad- 
mitted to have been correctly made; and the 
question is, whether they are a bar to the 
plaintiff's right of dower. 

[For verdict on the writ of dower, see 
Blodget V. -Thornton, Case No. 1,354.] 

Mr. Hall, for the plaintifC, rested her case 
upon the admission of the marriage, seisin 
in fee of the husband diu-ing the coverture, 
and his death in 1814. 

Mr. Worthington, for the defendant, con- 
tended that the plaintiff's right vested be- 
fore the tax sale, and by that sale passed to 
the defendant. The land itself was sold. It 
was her own neglect in not paying the taxes 
and obtaining an assignment of dower by 
the tenant, who was not bound to pay Ihe 
taxes upon her third part of the land. The 
taxes were an annual inciunbrance; she 
ought to have paid her part Mr. W. re- 
ferred to the Maryland law of 1797, c. 90. 
§ 4, respecting the sale of lands for county 
tsixes, and the proceedings therein. 

Mr. Coxe, in reply. The wife has no es- 
tate in the land until her dower is assigned. 
Her right, on the death of her husband, was 
only a right to have dower assigned. It 
was not her laches; she cannot assign her 
o^\'n dower; she cannot enter on the land; 
it is the laches of the heir or assignee. The 
whole freehold descends upon the heir. 
Cruise, Dig. c. 4, § 1; Id. p. 120. 

CRANCH, Chief Judge, after stating the 
case, delivered the opinion of the comrt (nem. 
con.) 

These sales are all admitted to have been 
correctly made; and the question is wheth- 
er they are a bar to the plaintiff's right of 
dower. In both the tax sales the property 
was advertised as the property of Samuel 
Blodget's heirs, and sold as such. The sale 
made to the defendant by the trustee, on the 
14th of October,. 1816, was not ratified by the 
court until June 3d, 1818. 

The act of congress of the 27th of Febru- 
ary, 1815, c. 60 (3 Stat 216), laying a direct 
tax on the Disti'ict of Columbia, requires 
that the tax should be assessed, laid, and 
collected in the manner described in the act 
of the 9th of January, 1815 [3 Stat. 172], c. 
21, the 24th section of which declares that 
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tlie annual amount of the taxes "shall be 
and remain a lien upon all lands and other 
real estate, and all slaves of the individuals 
U'ho may be assessed for the same, durinjj 
two years after the time it shall annually 
become due and payable; and the said lien 
shall extend to each and every part of all 
ti'aets or lots of land, or dwelling-houses, 
notwithstandinjr the same may have been di- 
vided or alienated in part;" and by the 27th 
and 2Sth sections, the lands maj' be sold if 
the tax be not paid in one year after notifi- 
cation. The sale for the county tax was 
made under the act of congress of March 3, 
1S03, § 4 (2 Stat. 115), which gives the levy 
com-t the same power and means to collect 
taxes which, by the laws of Maryland then 
in force, were given to the levy coiu-ts, or 
county commissioners, in Maryland. By the 
Maryland law of 1797, e. 90, so much of the 
lands charged for the payment of county 
taxes may be sold by the collector as may 
be sufficient to discharge the taxes due there- 
on, if he can find no personal property in the 
county liable for the same. Neither the act 
of eongi'ess nor the act of Maryland says 
that the purchaser shall hold the property 
free from all incumbrance. He would ac- 
quire, one would think, nothing more than 
the right of the United States and of their 
debtor. The act of congress says that the 
tax shall be a lien on the lands of the indi- 
vidual who may be assessed for the same; 
and no land is liable to be sold but the land 
upon which the tax is a lien. The land of 
A. cannot be sold if assessed to B. If it be 
sold as B.'s land, nothing but B.'s title pass- 
es. So in Maryland, the land cannot be sold 
if personal property of the person, in whose 
name the land is assessed, can be found in 
the county. If no such personal property be 
found, then the land is sold as the land of 
the person in whose name it is assessed; 
and nothing but his title passes by tho sale. 
But the case of a- widow whose dowr has 
never been assigned is still stronger. No act 
of the husband or of his heirs could deprive 
her of her right; yet she has no estate in 
the land until actual assignment of her dow- 
er. .Tackson v. Vanderheyden, 17 Johns. 1G7. 
It is an incumbrance upon the land into 
whose hands soever it may pass, but she is 
not seized, and has no right to enter. If 
land be sold under a decree in chancery in a 
case in which the widow is not a party, or 
imder a judgment against the husband, the 
pm'chaser takes it with its incumbrance. It 
would, otherwise, be in the power of the hus- 
band or his heirs to deprive the widow of her 
dower by suffering a judgment, or a sale for 
taxes, to take effect. Caveat emptor is the 
rule in both cases. Before assignment of 
dowor, the widow has no right to pay the 
taxes, or to redeem. She looks to the ten- 
ant of the freehold, whoever he may be, and 
he is bound to pay the taxes until he assigns 
her dower. The defendant, in the present 
case, purchased the property under the de- 



cree of this court, subject to the plaintiff's 
right of dower. He was bomid to pay tlie 
tax. He can gain no new or better title, as 
against the plaintiff, by suffering the land ta 
be sold for taxes, and buying it himself. 



Case "No. 1,554. 

BLODGET V. THOllNTON, 

[3 Cranch, C. C. 17G.] ^ 

Circuit Court, District of Columbia. Mar 
Term, 1S27. 

Dower — MiiiiaAGE— Evidence— Cohabitatiox. 

Upon a writ of dower, the marriage may be 
proved by parol evidence of cohabitation as 
man and wife. 

Writ of dower. Verdict for the plaintiff 
[Rebecca Blodget], subject to the opinion of 
the court, whether parol evidence of cohabi- 
tation as man and wife, is sufficient to prove 
the marriage. 

C. O. Lee, for the defendant [William 
Thornton], contended that the marriage can 
only be proved by the certificate of the bish- 
op, or of tlie clergyman who married them. 
The following authorities were cited by Mr. 
Lee: Jackson v. Claw, 18 Johns. 3-40; Wil- 
liam V. GwTn, 2 Saund. 45; I'Phil. Ev. 
262; Starkie, Ev. 939; Birt v. Barlow, 1 
Doug. 172; Jlorris v. MiUer, 1 W. Bl. 032. 

R. S. Coxe, contra, cited Birt v. Barlow, 1 
Doug. 172; Morris v. Miller, 4 Bmrows, 
2058; Bayard's Peake, Ev. 88. See. also, 
Woodf. Landl. & Ten. 402; Henry St. George 
Tucker's notes to 1 Bl. Comm. 440, note 3. 

THE COURT (MOBSBLL, Circuit Judge, 
absent), ordered the judgment to be entered 
for the plaintiff. 

[NOTE. For subsequent proceedinjjs by the 
plaintiff, see Blodget v. Brent, Case No. 1,553.] 
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Case No. 1,555. 

In re BLODGETT et ah 

[10 N. B. R. (1874) 145.] ' 

District Court, E. D. Michigan, 

Bankruptcy — Partsbuship— Exemptiojt. 

1. An adjudication of bankruptcy against a 
copartnership opei-ates in all cases as a disso- 
lution, and thereafter it ceases to exist; hence, 
there being no firm in existence to receive the 
exemption allowed by the banknipt law, noth- 
ing could be set apart as exempt property to 
the bankrupts as a firm. 

[Cited in Be Melvin, Case No. 9,406; Re Cor- 
hett, Id. 3,220.] 

2. Under the statutes of Michigan, the in- 
dividual members of a firm are not entitled to a 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 
* [Reprinted by permission.] 
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separate exemption of two hundred and fifty 
dollars out of the undivided partnership proper- 
ty. 
[Cited in Re Handlin, Case No. 6,018; Ee 

Boothroyd, Id. 1,652; Re Hughes, Id. 6,- 

Si2.} 

In bankruptcy. 

This was on petition of Daniel B. Hibbard, 
Jr., assignee, for a decision and determination 
of claims of exemption by the bankrupts 
out of partnership property. The answers 
of the banlanipts need proofs. The claims of 
exemption are, first, of a separa.te exemption 
to each individual member of the fii'm, out 
of the partnership stock, of two hundred 
and fifty dollars in value; or, if not so en- 
titled, then, second, of an exemption of a like 
amount to the firm as such. 

Under the banki-upt law (section 14), the 
statute of Michigan governs in this respect 
That statute (2 Comp. Laws, p. 1742, § 6101) 
is as follows: "The following property shaU 
be exempt from levy and sale under execu- 
tion or upon any other final process of a 
com*t; * * « sth, the tools, implements, 
materials, stock, apparatus, team, vehicles, 
horses, harness, or other things, to enable any 
person to carry on the profession, ti'ade, occu- 
pation, or business in which he is wholly or 
principally engaged, not exceeding in value 
two hundred and fifty dollars.'* 

The bankrupts were paiiners in trade, do- 
ing business as merchants; and before the 
banki-uptcy tliey had made a voluntary as- 
signment of all their stock in trade for the 
benefit of creditors, dissolved their copartner- 
ship, and ceased doing business. The mar- 
shal took possession of the stock in the 
hands of the voluntary assignee, and deliv- 
ered the same to the assignee in bankruptcy. 
After the assignee in bankruptcy had taken 
possession, each of the bankrupts made a 
claim of exemption out of the stock to the 
value of two hundred and fifty dollars,, or 
five hundred dollars in aU. These claims 
wex'e objected to and refused by the assignee; 
but the assignee, at the same time, selected 
and tendered to them jointly, as exempf, 
goods to the value of two hundred and fiftv 
dollars, which they refused. . These goods he 
afterwards sold under an order of court, and 
kept the pro.ceeds separate fx'om the general 
assets; and the present petition is by the as- 
signee for leave to treat those proceeds as a 
part of the general assets, notwithstanding 
the claims of exemption set up by the bank- 
rupts. An order for the banki-upts to show 
cause was made and served, and they appear- 
ed and answered thereto, reiterating their 
claims to exemptions as above stated. 

LONGYEAR,' District Judge. It is a well 
settled rule that an adjudication of bank- 
ruptcy against a copartnership operates in 
all cases as a dissolution, and that thereafter 
the firm has no existence for any purpose 
whatever, except for the purpose of closing 
up the affau-s of the concern in the bank- 
3FED.0AS. — 46 



(Case No. 1,555) BLODGETT 

ruptcy com-t. In this case, however, we 
have the additional fact that the partnership 
had been dissolved, and had ceased to exist 
by the act of the partners themselves, before 
the banki'uptcy proceedings were commenced. 
For both reasons, therefore, the firm had 
ceased to exist before the exemptions were 
claimed; and, there being no firm in existence 
to receive it, no exemptions could bp allowed 
by the assignee to the bankrupts as a firm. 
The question, therefore, whether in any case 
where a firm continues in existence, the ex- 
emption laws of this state entitle it to an ex- 
emption out of partnership property, is not 
here involved. 

The only question involved is, whether, 
under the Michigan statute, each individual 
member of a firm is entitled to a separate 
exemption of two bundred and fifty dollars 
as stock, out of the undivided partnership 
property. 

I had never entertained any serious doubts 
upon this question, and had been of the 
opinion that the right here claimed did not 
exist; and I should have so disposed of this 
matter at the dose of the argument, but for 
the fact that my attention had been called 
to two district com-t decisions holding the 
contrary doctiine. In re Young [Case No. 
18,148] in the eastern district of Missouri, 
and In re Rupp [Id. 12,141] in the northern 
district of Ohio. Respect for the opinions 
of these leai'ued judges induced me to hold 
the matter under advisement, for the pm-- 
poses of reviewing my own opinion and ex- 
amining the foimdaiions upon which it rests. 
Upon sucb review and examination, however, 
I find my former opinion fully confirmed 
upon both principle and authority; and, with- 
out entering into any extended argument, 
it must suffice here to say that I find that 
the two decisions above named stand almost 
or quite alone upon that side of the question, 
while, on the contrary, the almost unbroken 
em-rent of decision in the courts of states 
having exemption laws similar to those of 
Michigan is almost uniformly the other way, 
viz.: That there is no separate exemption to 
the individual members of a firm out of imdi- ' 
vided pai*tnership property. So held in 
Massachusetts (Pond v. Kimball, 101 JNIass. 
105), and in North Carolina (Bm-ns v. Harris, 
67 N. C. 140), and in Wisconsin (^''right v. 
Pratt, 31 Wis. 104) ; and is said to have been 
also so held in Kansas in a case reported m 
9 Kan. 34, but which is not now before mo. 
See, also, .as bearing in the same direction, 
the following: 6 Allen, 427; 43 HI. 300; 5 
Gal. 244; 6 Cal. 165; 27 Gal. 41S; 39 Gal. 665; 
26 Wis. 579; and Amphlet v. Hibbard, de- 
cided by the supreme com-t of Michigan at 
April term, 1874, not yet reported [29 Mich. 
298]. And in Re Hafer [Case No. 5,896] the 
learned judge of the district com-t for the 
eastern district of Pennsylvania, following 
the decisions of the state com-ts, held the 
same way. 

The proposition maintained by these de- 
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<risions is based mainly upon the idea that 
the exemption here imder consideration is 
sevex'al, personal, and individual, as well in 
regard to the property to which it applies, 
iis to the right conferred; and also upon the 
impracticability of giving it the application 
here sought, growing out of the nature of 
partnership property, and the relations of 
partners to each other and to creditors. In 
Pond V. Kimball, supra, the supreme court 
of Massachusetts say: Property belonging to 
a firm cannot be said to be the separate prop- 
erty of either member of it. "He has no ex- 
clusive interest in it. It belongs as much 
to his partner as it does to him, and cannot 
in whole or in part be appropriated (so long 
as it I'emains undivided) to the benefit of his 
family. It may be wholly contingent and 
uncertain whether any of it will belong to 
him on the winding \ip of the business and 
the settlement of his separate account with 
tne firm." And in Bonsall v. Comly, supra 
144 Pa. St. 442], the supreme coiu-t of Penn- 
sylvania shows the impracticability of either 
sepai'ate or joint exemptions in such cases. 
Thompson, J., delivering the opinion of the 
court at pages 447, 448, saj's: "It seems to 
me quite apparent that the execution or war- 
rant against wliich the exemption may be 
claimed must be such as is levied on several 
property. To hold otherwise when the exe- 
cution is joint and the levy is on joint prop- 
erty, would be to allow each one of the joint 
debtors to claim the exemption; and that 
would be, in a case like the present, where 
there are two in number, to exempt six hun- 
dred dollars" (the exemption there being 
stock, etc., of the value of three hundred 
dollars, instead of two hundred and fiftj' 
dollars, as here), "which the statute does not 
allow, or of three hundred dollars, which 
would be an exemption of one hundred and 
fifty dollars to each, which is as foreign to 
the statute as in the ease of allowing six 
hundred dollars." And further on he repeats, 
"three hundi-ed dollars cannot be set aside 
for the use of each debtor and his family; 
for this would exceed the statute, nor three 
hundred dollars to be divided, for that would 
be less than it allows." Much more might be 
said in support of the proposition, but time 
■does not permit, neither do I consider it 
necessary. With great deference to those 
learned judges who have held the contrary, 
it seems to me too plain to require or admit 
-of extended argument. 

The attention of the court was called on 
the argument to two decisions of the com-ts 
•of New York as being in favor of separate 
exemptions out of partnership property. One 
was Radcliff v. Wood, 25 Barb. 52. In tliat 
case the levy was upon a horse used in car- 
rying on the fixm business. The execution 
was for the separate debt of the partner 
claiming the exemption, and the levy was on 
his interest only, and the exemption was al- 
lowed. The question was not much dis- 
cussed; the case was one of great hardship to 



the debtor; and the decision can hardly 
be given weight as against the niunei'ous 
well-considered judgments to the contrai-y. 
It. may be said to be an illustration of an 
old saying, "hard cases sometimes make bad 
law." The other ease was Stewart v. Brown, 
37 N. Y. 350. In that case the levy was 
upon a team of horses and harness, which 
were partnership propertj', and used to cany 
on the partnership business; and it was by 
vh'tue of an execution for a firm debt. TJie 
firm claimed the exemption, and it was al- 
lowed. That case is, therefore, not in point 
here, as will be readily seen. In that case, 
however, the covirt made this remark: "If 
each of the respondents had owned a pair of 
horses, both teams would have been exempt." 
As to that there is no doubt; and so in the 
present case, there is and can be no question 
that each of the bankrupts is entitled to tbe 
full exemption allowed by law out of his in- 
dividual property. Whether they have in- 
dividual property out of which they have had 
or may claim an exemption, was not made 
to appear in this ease, neither does it become 
material in the view the court has taken 
of the question presented. In the opposite 
view, however, it would have been essential. 
If persons about to enter into copartnership 
would protect themselves against any appar- 
ent hardship in this regard, they must see to 
it that they retain sufficient property in theii' 
individual right to come within the protec- 
tion of the exemption laws. By that means 
complete protection to themselves and their 
families is within their reach. It results that 
the claims of the banla-upts for exemption 
out of the property in question must be de- 
nied, and the prayer of the assignee's peti- 
tion must be granted. 

[NOTE. For proceedings to remove the as- 
signee, see In re Blodget, Case No. 1,552.] 
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Case T^o. 1,556. 

The BLOHM. 

[1 Ben. 228.] ^ 

District Court, S. D. New York. June Term, 
1S67. 

Seamas's "Wages — ^Priorities— Lies — Hamburg 
Code — Extra Pat on* Sale of Vessel Abroad 
— JMoRTGAGOK — The Gold Question. 

1. Seamen shipped in Hamburg for a voyage 
to New York and back. In New York the ves- 
sel was sold by a decree of the court of ad- 
miralty for advances, and the purchaser dis- 
charged the seamen, who, thereupon, petitioned 
to have their wages, with two months' extra 
pay, paid first out of the fund: Eeld, that a 
sailor who was made second mate was entitled 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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to a second mate's wages from the time of bis 
iippointment. 

[See Knee v. American S. S. Co., Case No. 
7.S77J 

2. That a sailor shipped in New Torli, who 
rendered services on board in port only, was 
■entitled' to a lien for his wages. 

[Cited in The Atlantic, 53 Fed. 609.] 
[See Levering v. Bank of Columbia, Case No. 
8,286; The Artisan, Id. 56S.] 

3. That the Hamburg law was part of the 
•contract of these seamen, and that, by that code, 
when a vessel is prevented by higher power 
from completing the voyage, and the crew are 
discharged, they are entitled to a free passage 
■home, or two months' extra pay. 

[See The Alonzo, Case No. 258.] 

4. That the sale of this vessel by decree of 
■court was a "preventing by higher power," and 
that, as no free passage to Hamburg had been 
provided, the seamen were entitled to the two 
months' extra pay, and had a lien on the pro- 
-ceeds for it. 

5. That a mate who had loaned money to the 
master and talcen from Mm an agreement, in 
place of interest, to divide all profit and loss, 
:as if he were part owner, was only a mortgagee, 
jind was entitled to recover his wages as mate. 

6. That an increase of wages by the master in 
New York did not give the sailors a lien for 
such increase prior to that of creditors for ad- 
-vances to the vessel. 

T. That the act of March 3, 1843 [5 Stat. 
■607], fixing the value of the "mark," does not 
.apply to its value for commercial purposes, and 
that such value is a matter of evidence. 

8. That the amount decreed to the seamen 
must be the amount of their wages, in Ham- 
burg money, reduced into coined dollars of the 
United States, without adding anything by rea- 
son of the premium on gold. 

[Cited in The Mary J. Vaughan, Case No. 
9,217; Baker v. Ward, Id. 785.] 

[See The Cabot, Case No. 2,277.] 

[9. Cited in Gove v. Judson, 19 Fed. 524, to 
■the point that a seaman discharged in a foreign 
jport may bring suit for the three months' wages 
allowed by Rev. St § 4582, if the wages are not 
.■paid to the consul as required by that section.] 

In admiralty. The brig Blohm, a Ham- 
T)urg vessel, shipped a crew in Hamburg for 
-a voyage to New York and back, at various 
jates of wages, payable in marks courant. 
After the vessel had arrived in New York, 
llie second mate left her, and one of the crew, 
named Struck, was appointed second mate 
in his place, and another sailor, named Ter- 
nan, was shipped to supply Struck's place. 
While the vessel lay in New York, the maS' 
ter, as it appeared, agreed to raise the wages 
•of the rest of the crew above the rate speci- 
fied in the articles. After this agreement 
was made, the vessel was libelled in the 
■court of admiralty for advances made to her, 
and was sold imder a decree of the court, 
whereupon the crew applied, by petition, to 
the court for their wages, and for two 
months' extra wages, under the Hamburg 
■Code. The proceeds of the vessel not being 
sufficient to pay the sailors' claim and also 
the decree for the advances, the amount of 
the sailors' claim was contested by the llbel- 
lants, in whose favor that decree was made. 

The libellants contested the claim of the 



sailoi*s on the following grounds: 1. They 
claimed that, even if the master did advance 
■the men's wages, their own claim should be 
paid-in preference to such advance. 2. They 
claimed that Ternan having only rendered 
services in port, had no lien on the vessel or 
her proceeds. 3. They claimed that the two 
months' extra pay was not a lien on the ves> 
sel. 4. They claimed that the mate, Vogel- 
gesang, was really a part owner of the ves- 
sel, and, therefore, could not claim a lien on 
her for his wages. This claim was based on 
the fact that in August, 1865, while the bark 
was in Hamburg, the mate loaned Tiedemann, 
who was master and o-wner of her, seven 
thousand thalers, and, on the 14th August, 
1SG5, they entered into a written agreement, 
which recited, that Vogelgesang had loaned 
Tiedemann that amount, for the purchase of 
the brig Blohm, and provided that, "for in- 
creased secm'ity of this capital, Tiedemann 
mortgages to Vogelgesang the vessel, and 
gives him the first mortgage for this money, 
and that, instead of paying interest, the par- 
ties agree that they shall divide all profit 
and loss, the same as if he was a part own- 
er. It was" also agreed, that in case Vog6l> 
gesang should die, his share of the profit or 
loss should be for the benefit of another par- 
ty. And, by a subseauent article, dated in 
September, the parties agreed that, in case of 
Vogelgesang's death, the money should be 
paid to this third party with five per cent, 
interest, and the vessel should be mortgaged 
to him till it was paid. 5. The libellants al- 
so claimed that the amounts to be paid, the 
seamen should be calculated by reducing the 
marks courant to dollars of the coin of the 
United States, and giving them a decree for 
that amoimt, while the seamen claimed, that 
the amount of the premimn on gold in New 
York at the time should be added, in calcu- 
lating the amounts decreed to them. 

J. K. Hill, for petitioners. 

C. M. Da Costa, for libellants. 

BLATCHFORI>, District Judge. The con- 
tract of August 14th, 1865, with the supple- 
mental contract of September 11th, 1865, be- 
tween Vogelgesang, the mate, and Tiede- 
mann, the master of the vessel, was merely 
a mortgage of the vessel to Vogelgesang as a 
creditor of Tiedemann, and did not consti- 
tute Vogelgesang a part owner of the vessel. 
He is, therefore, entitled, to his wages, as 
mate, of 84 marks courant per month. 

As to Ternan, the man shipped at New 
York, he was shipped to supply the place of 
Struck, who was promoted to be second 
mate, in place of -a second mate whom the 
master had discharged. No objection is made 
to the promotion of Struck; and the employ- 
ment of Ternan, under the circumstances, 
was proper. He is, therefore, entitled to his 
wages of 60 marks courant per month. 

Struck is entitled to his wages as seaman, 
at 42 marks courant per month, to February 
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5tb, 1SG7, and, from that time, to wages, as 
second mate, at 60 marks com-ant per month. 

The alleged increase of the wages of 
Adams, Ahrent, and Struve, made February 
nth, 18U7, cannot be admitted. They shipped 
for the romid voyage back to Hambm-g, and 
it docs not sufficiently appear that the agree- 
ment made by the master to raise their 
wages from the 5th of February, 1867, was a 
voluntary act on his part by which the ves- 
sel ought to be boimd, especially as against 
creditors advancing money on the strength 
of a lien on the vessel. Accordingly, Adams, 
Ahront, and Sti'uve are entitled to wages 
for the whole time since they shipped at the 
rates named in the shipping articles and no 
more, namely: Adams, 27 marks com'ant 
per month; Ahrent, 21 marks courant per 
month; and Sti'uve, 12 marks com-ant per 
month. 

The Hamburg law formed part of the con- 
tract with these seamen, and, according to 
that, I think that each of the crew is enti- 
tled to either a free passage to Hamburg 
from New York or to two months' extra 
wages. It is urged that this cannot be en- 
forced as wages, and is not a lien, but is 
merely a penalty enforceable against the 
master and owners personally. It is tinae, 
that in article 2-i of the Hambm-g Code this 
two months' wages is called forfeiture money, 
but in article 25 it is expressly provided .that 
if a vessel is entirely prevented by higher 
l>ower from the continuation of her voyage, 
the crew have to look for their passage home 
or money in lieu, according to article 24, en- 
tirely to the vessel or the proceeds of the 
same, and not to the master or owners. In 
tliis case, the vessel is a Hamburg vessel 
and has been prevented, by the vis major 
of a sale under a decree of this court, from 
continuing her voyage, and the crew have 
been discharged from her by the pm*ehaser 
under the sale. The choice as to whether 
the arew shall have a free passage home or 
this "distance monej'," as it is called in ar- 
ticle 2o, is given by that article to the mas- 
ter. As he appears to have been derelict to 
all his proper duties, and no free passage 
home has been provided for the seamen, 
each of them is entitled to two months' ex- 
tra wages, at the rate of his ordinary wages, 
to be paid out of the proceeds in com't. 

The only remaining question is, as to how 
the computation is to be made of the amounts 
due to the seamen. It is shown by the evi- 
dence that 125 marks com-ant are equal to 
100 marks banco of Hambm-g. The act of 
JIarch 3d, 1843, § 1 (5 Stat. 625), -fixes the 
value of the mark banco of Hambm-g at 
thirty-five cents, in all computations of its 
value at the custom houses of the United 
States. This act does not apply to its value 
for commercial pm-poses; and, by the act 
of February 21st, 1837 (11 Stat. 163), aU 
former acts declaring foreign gold or silver 



coins a tender in payment of debts are re- 
pealed. The question, therefore, is one of 
evidence, to be talien before a commissioner, 
as to the commercial value of the mark 
com-ant of Hamburg in the coined money of 
the United States. When that value is as- 
certained, a fui'ther question arises. Tlie 
claimants contend that the amount due the 
seamen in dollai-s, computed at that value, 
must be paid in United States em-rency, or 
legal tender notes; while the petitioners 
claim that they are entitled to be paid the 
amount in gold, or, if paid in United States 
currency, or legal tender notes, to be paid so 
much as will purchase an amount in gold 
equal to the amount in dollars found to be 
due to them. The ground of this claim of 
the petitioners is, that the contract of the 
seamen was made in Hamburg, for service 
on board of a Hambm-g vessel, and that 
their wages ai-e made payable in Hambm-g 
cm-rency. It is difficult, perhaps, to reconcile 
some of the decisions which have been made 
on this subject. The case of Councer v. The 
Griffin [Case No. 3,279], decided by Judge 
Hall in the district com't for the northern 
district of New York, and affirmed by the 
circuit com't on appeal, and the case of 
The Rochambeau [Id. 11,973], would seem 
to sustain the views of the petitioners. But 
the practice of this com-t has been to tlie 
contrary, even in cases of foreign seamen 
shipped abroad on foreign vessels under a 
contract in which the rate of wages was ex- 
pressed in a foreign cm-rency. The Isis [Id. 
7,106], before Judge Betts, Nov., 1S04; The 
Tweed [Id. 14,278], before Judge Benedict, 
Feb., 1860. And. I am satisfied that the 
weight of authority, both on principle and 
by precedent, is in favor of the view which 
has prevailed in this court. Meti-opolitan 
Bank v. Van Dyck, 27 N. Y. 400; Wilson v. 
Morgan, 30 How. Pr. 386; Swanson v. Cooke, 
45 Barb. 574; Kimpton v. Bronson, Id. 018. 
When the amounts due to the petitionei"s in 
coined money of the United States are ascer- 
tained, according to the evidence which shall 
be given as to the commercial value of the 
mark coui-ant of Hambm-g in the coined 
money of the United States, they will be 
entitled to a decree for the payment of those 
amounts in United States cmi-ency, or legal 
tender notes, dollar for dollar, without any 
allowance for any premium on such coined 
money or any depreciation in the value of 
such cm-rency or notes. 

If the parties do not agree on the amounts 
due to the petitioners on the principles thus 
declared, there must be a reference to a com- 
missioner. 



BLOOD (WELI/SIAN v.). See Case 'No. 17,- 
385. 

BLOOD V. WOODjVIAJST. See Case No. 17,- 
385. 
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In re BLOOM. 

ri7 N. B. R. 425; 17 Alb. Law J. 434: 24 Int. 
Rev. Rec. 166; 35 Leg. Int. 165.] ^ 

District Court, D. New Jersey. March 5, 1878. 
Chattel Moutgages— Validity— Moktgage on 

Stock in Tjiade. 
A chattel mortgage on the present and after- 
ACOLuired property of the mortgagor, which by 
its terms asserts that its end and purpose is that 
the lien of the mortgage may attach to all new 
goods brought into the store and be released 
from all such as are sold in the due course of 
a regularly conducted business, so that such 
mortgage may be a continuing one, is void. 
[See Bowen v. Clark, Case No. 1,721.] 

An involuntary petition in banki-uptcy 
lagainst Euastus S. Bloom] was filed in this 
case on the lOtli of April, 1877, the alleged 
l)anla-upt having previously, to wit, on the 
10th of February, 1S77, made a voluntary as- 
signment of all his property for the benefit 
of his creditors under the state assignment 
law. All of his available assets consisted of 
a stock of goods, such as are usually found 
in a counti'y drug store. These were claimed 
to be subject to liens, held by the father of 
the bankx-upt, amounting to more than the full 
value of all the property. The liens consist- 
•ed of two chattel mortgages; one executed 
and filed May 4th, 1S7G, to secm-e to Daniel 
Bloom (the father) five thousand dollars, 
^nd the other executed and filed February 
3d, 1877, to secure indorsements by the mort- 
gagee upon the notes of the mortgagor not 
■exceeding six himdred dollars, and which 
said indorsements are not secured by the 
mortgage for five thousand dollar's thereto- 
fore given. These mortgages were executed 
to secure antecedent debts and liabilites, and 
more than two months had elapsed between 
iiheir execution and the filing of the petition 
in bankruptcy. 

After the appointment of the assignee in 
l)ankruptcy the com*t made an order, direct- 
ing him to sell all the pei'sonal property al- 
leged to be included within the descriptions 
of said chattel mortgages, clear and dis- 
-charged of aU incumbrances, and transfer- 
ring the lien of the mortgages, if any, to the 
fimd realized from the sale. An application 
is made by the assignee to set aside the fiorst 
mortgage, on the gi-ound that it is fraudulent 
in law, and all the parties in interest have 
submitted the question to the court for deter- 
mination. 

[Fii'st mortgage adjudged fraudulent and 
not a lien, and the second mortgage adjudged 
valid.] 

NIXON, District Judge. The mortgage in 
-controversy is given by the banlorupt to his 
father^ and is to be void if the mortgagor shall 
pay "the sum of five thousand dollars, or 
such part thereof as the said Erastus S. 

* [Reprinted from 17 N. B. R. 425, by permis- 
sion. 17 Alb. Law J. 434, contains only a par- 
dual report.] 



Bloom shall at any time give to the said Dan 
iel Bloom by note, book account, or for mon- 
ey paid by indorsement or otherwise; and it 
is the intent that this mortgage shall be a 
continuing mortgage, and shall secure and is 
intended to secure to said Daniel Bloom the 
repayment to him of any money he shaU 
now have loaned, or may at any time here- 
after loan, or for money he shall now have 
paid by reason of indorsing the notes of the 
said Erastus Bloom, or may hereafter be 
compelled to pay, to the intent that the . 
said Daniel Bloom shall be fully paid off 
and settled with for all liabilities incurred 
for the benefit of said Erastus S. Bloom." 
The property mortgaged is "all the goods and 
chattels mentioned in the schedule hereto an- 
nexed, and now in, or hereafter to come into 
tlie possession of said Erastus. S. Bloom, at 
his store in Odd Fellows' HaH, at Blooms- 
burg, in the county of Hunterdon." The 
schedule annexed is in these words: "Sched- 
ule of the goods and chattels and personal 
property referred to in the foregoing mort- 
gage, and upon which it is intended this 
mortgage shaU be a lien, viz.: 1 soda fountain 
and generator with fixtures, 1 safe, 3 show 
cases, 3 scales, 1 desk, lot of oil cans, lamps 
and store fixtinres, 2 coal stoves, 1 presa'ip- 
tion case, stock of drugs and patent medi- 
cines, wine and liquors, paints and oils, ci- 
gars and tobacco, lot of fancy articles, sta- 
tionery and perfumery bottles, 1 table and 
wai'di'obe; being all tlie stock of drugs and 
medicines now in his store at Bloomsburg, 
with the tobacco, fancy articles, &c., &c., 
usually kept, and also whatever of the same 
class of goods may hereafter be brought tato 
said store, to the end and pm-pose that the 
lien of this mortgage may attach to aU new 
goods brought into the same, and be released 
from all such as are regularly sold in the 
due com-se of a regularly conducted business, 
so that this mortgage may be a continuing 
mortgage so long as there shall be a continu- 
ing indebtedness to be secm-ed." 

The difficulty with this mortgage is not, as 
has been suggested, because it was given in 
part to secm-e future advances, nor because 
it included not only the goods and chattels on 
hand when executed, but also all after-ac- 
quired property of like character. Mort- 
gages with these characteristics are not neces- 
sarily bad, and it has been the inclination 
and tendency of com'ts in later years to hold 
such good. If the scliedule had embraced 
the very loose and imperfect description of 
the property that the mortgagor had in pos- 
session,^ and the sentence "and also whatever 
of the same class of goods may hereafter be 
brought into said store," and had stopped 
there, I should probably have said, under the 
revealed circumstances of the case, that the 
mortgagee was entitled to his lien .upon all 
the goods and chattels in the store at the 
date of the execution of the mortgage, and 
also upon all subsequent acquired property, 
if any, that he had taken actual possession 
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of under his mortgage. Such was the doc- 
trine announced in the somewhat similar 
case of JMiller v. Jones [Case No. 9,57G], de- 
cided by his honor, Mr. Justice Strong, in the 
circuit court of this district, and which has 
been reiterated more recently by the supreme 
court of Rhode Island, in the cases of Williams 
V. Briggs and Coolc v. Corthell, to be reported 
in the 11 R. I. 4TG, 482. But the parties did not 
stop there. They went further and added an- 
other clause to the schedule, declaring their 
end and purpose in executing the mortgage, 
and its character must be determined by the 
legal construction to be placed upon this dec- 
laration. Amox'tgage embraces a single idea, 
to wit, the pledge of property as secm'ity for 
the payment of a debt. If it contain other 
stipulations and provisions, which, in their 
necessary effect, accomplish other results, 
and these other results are unlawful, the 
whole instrument is void. The parties as- 
sert tiiat the end and pui-pose of the mort- 
gage are to enable the mortgagor to seU for 
his own benefit the goods and chattels spo- 
cificallj^ enumerated, and to make it a lien 
upon aH new goods brought into the store. 
In other words, it is a device, whereby the 
mortgagor can carry on his ordinary busi- 
ness, with aU his property, present or fu- 
tm-e, fully covered from his other creditors. 
An iusti-ument operating in this manner nec- 
essarily hinders, delays, and defrauds credit- 
ors, and is void under the second section of 
the statute of frauds. 

No argument can make it plainer tliat this 
moitgage is fraudulent in law, than the mere 
statement of tlie intention of the parties in 
the body of the insti-ument itself, and if au- 
thority is needed, the case of Robinson v. 
Elliott, 22 Wall. [89 U. S.] 513, is precisely 
in point. The agreement therein was "that 
until default shall be made in the payment of 
some one of said notes, or in some paper in 
renewal thereof, the pai-ties of the first part 
may remain in possession of said goods, 
wares, and merchandise, and may sell the 
same as heretofore and supply their places 
with other goods, and the goods substituted 
by purchase for those sold shall, upon being 
put in said store, or in any other store in 
said city where the same may be put for sale 
by said parties of the first part, be subjected 
to the lien of tliis mortgage. The supreme 
court in construing such a provision, not dis- 
tinguishable in terms from the one under 
consideration, determined that its legal effect 
was to render the whole mortgage void. Mr. 
Justice Davis, expressing the opinion of the 
com't, said: "Whatever may have been the 
motive which actuated the parties to this in- 
sti'ument, it is manifest tliat the necessary 
result of what they did was to allow the 
mortgagors, under cover of the mortgage, to 
sell the goods as their own and appropriate 
the proceeds to their own pm-poses, and this, 
too, for an indefinite length of time. A mort- 
gage, which in its very terms contemplates 



such results, besides being no secin-ity to the 
mortgagee, operates in the most effectual 
manner to ward off other creditors; and 
where the insti-ument on its face shows that 
the legal effect of it is to delay creditors, 
the law imputes to it a fraudulent' pm-- 
pose." 

The judgment of the comi: therefore is,, 
that the fii-st mortgage of five thousand dol- 
lars is fraudulent in law, and that it is no 
lien upon the fund in the hands of the as- 
signee. The second mortgage for six him- 
dred dollars is not obnoxious to these objec- 
tions, and is a lien upon the fund to the ex- 
tent of the goods and chattels enumerated 
in the schedule, and which were on hand be- 
fore the sale by the assignee. If the assignee 
has doubts about the value of the chattels 
included in the second mortgage, and which 
remained to the time of the sale, a reference 
will be ordered to ascertain their value; but 
if he is clear, from his knowledge of the 
propertj^ that they bought at the sale more 
than sufficient to satisfy the mortgage, the 
expense of a reference may be saved, and 
he may pay the amount due upon the mort- 
gage out of the fund. 



Case ^"0. 1,558. 

BLOOMER V. GILPIN et al. 

[4 Fish. Pat. Gas. 50.] ^ 

Circuit Court, S. D. Ohio. Oct. Term, 1859. 

Patents — Infrixgemest — What Coxstitutes — 
Jurisdiction — License — Validity of Assigx- 
JiBXT — Estoppel— Expiration of Patent Pend- 
ing Suit. 

1. It is no ground of jurisdiction, under th& 
patent law, that the contract between the par- 
ties relates to a patent right. 

2. But if an infringement is proved, jurisdic- 
tion is conferred; and, having power to protect 
the rights of the parties, the court will take cog- 
nizance of the matters as incidental to the in- 
fringement. 

3. Where it was provided by the terms of a 
license that it should not be transferred without 
the consent of W., the licensor, but it appeared 
that after it had been assigned without such con- 
sent, B., the assignee of W., made settlement 
and received royalties from the assignees: Jlchl^ 
that B. was estopped from urging the invalidity 
of the transfer. 

4. A provision that work shall not be done 
for less than seven dollars per thousand feet, 
is satisfied, although the work at that rate was 
paid for in lumber instead of cash. 

5. The mere making of a patented machine al- 
though it is neither used nor sold is an infringe- 
ment of the right of the patentee, for which an 
action may be maintained. 

[See Whittemore v. Cutter, Case No. 17,600 r 
Haselden v. Ogden, Id. 6,190.] 

6. Where the defendants were authorized to 
use one machine only, but constructed two, thev 
are not relieved from liability by the fact that 
both were never in operation at the same time. 

7. If the patent expires pending the litigation,, 
the bUl will be retained for an account. 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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In equity. This was a bill in equity ffled j 
[by Elisha Bloomer against Thomas Gilpin ' 
and Joseph H. Gilpin] to restrain the defend- 
ants from infringing letters patent for "im- 
provements in planing and tonguing and 
grooving machines/' granted to William 
Woodworth, December 27, 1S2S, and more 
particulai-ly referred to in the ease of Foss v. 
Herbert [Case No. 4,957]. 

E. P. Norton and Coffin & Mitchell, for 
complainant. 
M. H. Tilden, for defendants. 

LEAVITT, District Judge. This was a bill 
for an injtmction to restrain the defendants 
from infringing the plaintiff's exclusive right 
to the invention known as "Woodworth's 
Patent Planing Machine," and for an ac- 
count of profits. It avers, that on December, 
27, 1828, a patent issued to William Wood- 
worth, for a machine for "planing, tonguing, 
and gi-ooving boards, planks, and other ma- 
terials;" that in December, 1842, the patent 
was extended to William W. Woodworth, as 
administi-ator, pxn-snant to the provisions of 
law, for the period of seven yeai-s; that on 
August 9, 1843, said administrator assigned 
his interest in the patent for the extended 
term, to James G. Wilson, for the territory 
named in the assignment; that in January, 
1844, the patent, excepting the state of Ver- 
mont, was assigned to said Wilson; that the 
patent was extended in February, 1845, by 
special act of congi-ess, to December 27, 
1856; that by deeds dated respectively Mai-ch 
14, and July 9, 1845, the administrator as- 
signed the patent for the whole of the ex- 
tended term to the said Wilson; and that on 
July 2, 1849, Wilson assigned to the com- 
plainant, Bloomer, his interest in the patent, 
for the county of Hamilton, and five miles 
of the adjacent territory of Kentucky, along 
the Ohio river, together with "the proceeds 
arising out of thirteen licenses theretofore 
granted for using said machine within said 
territory." 

The bill then avers that the defendants, 
about July 1, 1853, at Cinciiinati, "without 
any legal grant or license therefor, and in 
violation and defiance of the patent rights 
aforesaid, did make and construct, or cause 
to be made and constructed, and set up and 
put in operation, a machine, or machines, for 
planing, tonguing, and grooving, etc., in all 
material parts, substantially like, and upon 
the plan of the machines invented, made, 
and put in operation by^ said Woodworth, 
and described, in said letters patent; by rea- 
son of which infringement, the plaintifiE al- 
leges, he has been greatly injm'ed, and the 
defendants have made profit, to an amount 
not less than five thousand dollars." 

The bill also refers to the claim of the de- 
fendants to use a planing machine, under a 
license from Wilson to Bicknell & Jenkins, 
and alleges that the conditions on which said 
license was granted have not been complied 
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with, and that no rights have accrued to the 
defendants under it It is alleged as a spe- 
cific violation of the conditions of said li- 
cense, that the defendants have planed 
boards at a less price than seven dollars the 
thousand, and have received payment there- 
for in lumber, instead of cash. It is also al- 
leged that the license under which the de- 
fendants claim is inoperative and void, for 
the reason that Wilson has never given his 
written consent to its transfer to them, a& 
required by the contract between Wilson and 
Bicknell & Jenkins. And the bill also avers 
that the defendants have used and kept in 
operation a machine for the sole pm-pose of 
planing the sm-face of boards, without the 
machinery for tonguing and grooving, con- 
structed on the precise plan of the Wood- 
worth patent, in addition to that for whidi 
the license Avas granted, and in plain viola- 
tion of the plaintiff's rights. 

In their answer the defendants admit that, 
since September 2, 1853, they have had in 
opei-ation, at Cincinnati, a Woodworth plan- 
ing machine, complete in all its parts, in 
virtue of a license gi*anted by said Wilson 
to Bicknell & Jenkins, imder a contract ex- 
ecuted between the said parties, April 21, 
1846; which license has legally vested in 
them by assignment The defendants deny 
that they have made for sale, or sold, any 
of said patented machines. 

They admit that they have, in some cases, 
received payment for the work done by said 
machine in lumber, but deny that they have 
ever charged or received less than seven dol- 
lars the thousand feet for such work. But 
they admit that they have erected and used 
a machine for planing the sm-faces of 
boai'ds, without the appendages for tongu- 
ing and gi-ooving, consti-ucted on the plan 
and principle of the Woodworth patent, 
which is entirely distinct from the complete 
machine, and which they have never used 
when the other was in operation. This, they 
aver, has been done merely to avoid the in- 
convenience and loss of time resulting from 
the adjustment of the entire machine for the 
single operation of planing the surface of 
boards; and they say it is not a violation of 
the plaintiff's exclusive right, or of any of the 
conditions of the license under which they 
claim. 

This brief statement of the averments of 
the bill and answer will suffice to indicate 
the questions arising in this case. Before 
passing to their consideration it will be prop- 
er to notice some of the provisions of the 
contract, before referred to, between Wilson 
and Bicknell & Jenkins. By this contract,. 
Wilson assigned to Bicknell & Jenkins .the 
exclusive right to the patent, within the tei-ri- 
tory before described, for its whole term, sub- 
ject to certain conditions and exceptions 
stated. It is provided, among other things, 
that the licenses previously granted by Wil- 
son shaU continue in force so long as the 
licensees shall comply with the conditions on 
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■which they were granted; and Wilson also 
I'osorves the right of gi*anting other licenses, 
with the restriction that the whole num- 
iior shall not exceed thirteen; and that 
BIcknoU & Jenkins shall not make or use 
any machines within the territory described, 
iiutil the number licensed shall be reduced 
to eight, and that when so reduced they 
shall be kept at . that number. It is also 
agreed that the licensees shall pay Wilson 
one dollar and twenty-five cents for every 
thousand feet of 'lumber passing through any 
of the licensed machines, and that no licensee 
shall receive less than seven dollars the thou- 
sand feet for boards planed; and that a vio- 
lation of any of these conditions shall work 
a forfoitm-e of the license. It is also stipu- 
lated that the licensees shall render monthly 
accoimts of the work done by the machines, 
and pi'omptly pay the amounts due to Wil- 
son, or his assignee. 

In the argument of the defendants' coun- 
sel it is insisted that, in this state of the 
case, the court has no jm-isdiction; and this 
point is to be first considered. It is urged, 
in support of this position, that the plaintiff's 
claim to a decree is based on an alleged viola- 
tion of the conditions of a license to use a 
patented machine, and is not, therefore, cog- 
nizable in this eom't under the patent laws of 
the United States confoiTing exclusive jm-is- 
diction on the circuit courts in certain eases. 
And this objection must prevail, unless, in 
connection with his claim for an account of 
profits, he has proved an infringement of the 
patent. It is clearly no ground of jurisdic- 
tion, imder the patent law, that the contract 
between Hie parties relates to a patent right. 
But if an infringement is proved, jm-isdiction 
is conferred; and, having power to protect 
the rights of a party under a patent, the 
coui't will take cognizance of other matters, 
as incidental to the infringement This is 
the doctrine which has been long recognized 
by the federal courts, and was distinctly held 
by Judge McLean, in the case of Brooks v. 
Stolley [Case No. 1,9G2]. 

But aside from this consideration, it is not 
perceived why this com't has not jut-isdietion 
on the gi'ound of contract. The plaintiff avers 
in his bill that he is a citizen of the state of 
New York; and it sufficiently appears that 
the sum claimed and in controversy exceeds 
five hundred dollars. This meets the require- 
iiK^nts of tlie statute conferring jurisdiction 
on the circuit courts of the" United States. 

The claim of the plaintilf to a decree for an 
account of profits, is based, first, on the 
ground that the defendants, without any le- 
gal right, have used the AVoodwortJi planing 
machine for their profit, and in violation of 
the rights of the plaintiff. And this presents 
the question, whether the defendants are pro- 
tected in the use of the machine by the li- 
cense under which they justify. The plain- 
tiff's counsel insist that the license was void, 
as the wi'itten consent of Wilson to its trans- 
fei" to the defendants was not obtained. This 



was required by the contract between Wilson 
and Bieknell & Jenkins, and it is averred in 
the bill that such consent was not given. 
The answer admits this aUogation, and avers 
that Bloomer, the assignee of Wilson, imder 
the agreement of July 2, 1849, has waived his 
right to a sti'ict observance of the clause re- 
ferred to; and by making settlements and re- 
ceiving payments from the defendants for the 
use of the machine, has acquiesced in the val- 
idity of the tL-ansfer of tlie license. There is 
no direct proof on the point in question, but 
as the objection m-ged is purely technical in 
its character, the com-t is justified in the in- 
ference, from the facts before it, that there 
has been a virtual waiver, by the plaintiff, of 
the provision referred to, and that he is now 
estopped from urging the invalidity of the 
transfer of the license, on the gi-ound that 
Wilson's consent was not obtained. By his 
assignment to Bloomer, he was dissevered 
from all interest in the patent within the ter- 
ritory designated; and tliere was subsequent- 
ly no reason for procuring his consent to the 
transfer of licenses gi-anted under his con- 
ti*act with BickneU «& Jenkins. And as there 
is no gi-ound for the conclusion, that it Avas 
ever insisted on by Bloomer, till the present 
conti-oversy took place, it would be inequita- 
ble now to enforce it. 

It is also insisted by the counsel for the 
plaintiff, that if the transfer of the license to 
the defendants is held to be valid, they have 
forfeited their rights under it, by failing to 
comply w^ith the stipulations contained in the 
conti-act between Wilson and BickneU & 
Jenkins. In the view taken by the court as 
to this point, it win not be necessary to in- 
quire or decide whether a court of chancery, 
under the circumstances presented, can en- 
force a forfeiture. The evidence is clear, that 
as relates to the one machine for which a li- 
cense was gi-anted, no forfeiture has been in- 
curred. It may be remarked here, that the 
plaintiff, in his bill, does not allege, as a 
ground of forfoitm'e, the non-payment of the 
sums stipulated to be paid, as the considera- 
tion for the use of the machine. The only 
ground insisted on, as a violation of the con- 
ditions of the license, is that the defendants 
planed boards at a less price than seven dol- 
lars the thousand feet. But the evidence 
wholly fails to sustain this allegation. The 
witnesses state that in some instances thej'- 
paid for the work performed by the machine 
in lumber, at cash prices, but never at a low- 
er rate than seven dollars the thousand feet. 
As there is no requisition in the contract that 
the work done by the machine shall be paid 
for in cash, it was not a violation of its terms 
to receive payment at the stipulated price, in 
other property, at its value in cash. 

It results from the conclusions thus indi- 
cated, that the license held by the defendants 
is a justification for the use of one planing 
machine; and as to this, there is no sufficient 
gi'ound for a decree for an account of profits. 
And the only inqxiiry which remains, is 
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-v\'lietlier the defendants Infringed the plain- 
iifE's rights nnder the patent, by the eonstruc- 
Hon and use of a second machine for the pur- 
pose merely of planing the surfaces of hoards, 
without the machinery for tonguing and 
gi'ooving. 

On this point there is no controversy as to 
the facts. The allegations of the bill are ad- 
mitted by the answer, and the mailing and 
■use of the second machine is justified xmder 
the license held by the defendants. It seems 
"to be a clear proposition that such a right 
^'as not gi-anted by the license, and that the 
consti'uctioD and use of the second machine 
was an infi'ingement of the plaintiff's rights 
imder tlTe patent. The license grants the 
right to build and use one machine, and can 
l)y no construction be held to extend to two. 
It is well settled that the mere making of a 
Ijatented machine, though it is neither used 
nor sold, is an infringement of the right of 
the patentee, for which an action may be 
maintained. The defendants in this case not 
■only cons'tructed, but used, the machine, and 
they are not relieved from liability by the 
tact asserted, that both were never in opera- 
tion at the same time. The second was made 
and used for their convenience and benefit, 
and it is not to be doubted that it .aided in in- 
<crea"sing their profits. And on the theory of 
the contract between Wilson and Bicknell & 
Jenkins, it lessened correspondingly the value 
-of the plaintiff's patent. 

A reference to a master, to ascertain and 
report the profit aca'uing to the defendants 
from the use of the second machine, will be 
necessary. A decree embracing such an or- 
der of reference may be entered. 

As the patent has expired, no injunction 
•can issue, as prayed for by the plaintiff. 

[NOTE. For other eases involving this pat- 
■ent, see note to Gibfsou v. Van Dresar, Case 
No. 5,402.J 
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BLOOMER V. STOLLEY. 

15 McLean, 158; ^ 8 West. Law J. 158; 1 Pish. 
Pat. K. 376.] 

Circuit Court, D. Ohio. July, 1850. 

Patents— PowEK op Congress — CossTiTnTiosAi, 
Law — Extension of Patent under Act of 
1836 — Extension bt Congress — ^Licensee— Ex- 
tension BY iMPiiTCATi ox— Surrender and Cor- 
rection—Infringement. 

1. Congress has the constitutional power to 
grant the extension of a patent which has been 
renewed under the act of 183G. 

[Cited in Bloomer v. HcQuewan, 14 How. (55 
TJ. S.) 542.] 

2. Any legislative act, which does not assume 
the form of a contract, may he repealed hy a 
subsequent legislature. 

[Cited in Fire Extinguisher Case, 21 Fed. 43.] 

'■ [Reported by Hon. John McLean, Circuit 
J'ustice.] 



'3. It was in the constitutional power of con- 
gress to make special grants to inventors, or to 
authorise them to be issued in the modes pro- 
vided. 

4. In granting public lands certain forms and 
modes of proceeding were required by law. 

5. But this does not prevent congress from 
making legislative grants. 

6. The same principle applies in making grants 
to inventors. They must be limited; but they 
are issued under established modes, or at the 
discretion of congress. 

7. By the construction of the act of 1S36, the 
licensee of a planing machine may run his ma- 
chine under an extension of the right, by that 
act. 

8. But that act has no application to an exten- 
sion of the right by congress. 

9. There being no provision in the act extend- 
ing the right, nor in the contract that the as- 
signee should have an interest in the renewal of 
the patent, none can be implied. 

[See Gibson v. Cook, Case No. 5,393.] 

10. A surrender and correction of a patent, 
give effect to it in all cases of infringement sub- 
sequently accruing, though the patent was orig- 
inally invalid. 

[Cited in Hussey v. Bradley, Case No. 6,946.] 
[See Grant v. Raymond, 6 Pet. (31 IT. S.) 218; 

Shaw V. Cooper, 7 Pet. (32 U. S.) 292; 

Stanley v. Wliipple, Case No. 13,286; Smith 

V. Pearce, Id. 13,089; Woodworth v. Hall, 

Id. 18,016.] 

11. And, for this pux-pose, the correction of the 
patent is considered as having been made at 
the time it was originally issued. 

[Cited in Hussey v. Bradley. Case No. 6,946.] 

[12. While no state can impair the obligations 
of a contract, this inhibition does not apply to 
the federal government.] 

[Cited in Buckuor v. Street Case No. 2,098; 
Re Smith, Cases Nos. 12,986 and 12,996.] 

[In equity. Bill by Elisha Bloomer, assig- 
nee of letters patent granted ta William W. 
Woodworth, December 27, 1S2S, extended 
November 15, 1842, and reissued to William 
Woodworth, administrator, etc., July 8, 1845 
(No. 71), against John H. Stolley, for in- 
fringement. Defendant moves to vacate an 
injunction granted in vacation. Motion de- 
nied.] 

Coffin, Norton, and Stanbery, for plaintiff. 

Mr. Walker, for defendant. 

OPINION OF THE COURT. The plain- 
tiff claims, as assignee, the exclusive right 
of using Woodworth's planing machine, and 
authorizing others to use it, within the coun- 
ty of Hamilton, in this state, including a 
certain district opposite thereto, in the state 
of Kentucky; and this bill was filed, and an 
injimction obtained, to enjoin the defendant 
from running the machine, in violation of. 
the plaintiff's right. The injunction was 
granted in vacation, and a motion is now 
made to dissolve it on the following grounds: 

1, The extension of the patent granted by 
congress was not within its constitutional 
power, and is, eonseg[uently, void. 

2. If valid prospectively, the extension 
cannot affect, injmiously, previously ac- 
quired rights. 
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3. A surrender and renewal of tlie patent 
cannot affect previously acquired rights. 

Woodworth oljtained his patent on the 27th 
of December, 1S2S. The patentee died the 
9th of FehruaiT, 1S39. On the 16th of Nov- 
ember, 1S42, the patent was extended seven 
years, on the application of his administi*a- 
tor, and congress extended the patent an- 
other term of seven years, on the 2Gth of 
February, 1845. On the Stli of July, 1S45, 
the original patent was surrendered, and 
certain defects being corrected, it was re- 
issued. Bloomer, the plaintiff, claims the 
title through several assignments; and, 
among oth^-s, one from Brooiis and Morris, 
who acquired title 29th of August, 1843, and 
held it imtil November 4, 1845. On the 11th 
of September, 1843, they made a license to 
Stolley. Bloomer's title was acquired July 
2, 1849. The original patent would have ex- 
pired in 1842, but, being extended under the 
act of 1836, it was continued to 1849. The 
validity of this extension has been settled 
by several of the circuit courts; and, finally, 
by the supreme com*t; no objection is made 
to it. But the extension, by congress, is 
alleged to be invalid; and as the right set 
up by the complainant was derived under 
this extension, it is alleged to be of no valid- 
ity. By the eight section of the first 
article of the constitution, power is given to 
congress to "promote the progress of science 
and useful arts, by renewing, for limited 
times, to authors and inventors, an exclusive 
right to their respective writings and dis- 
coveries." And it is contended that the time 
of the grant must be limited by congress in 
each case as it arises, or by a general pro- 
vision applicable to all cases, and tliat the 
latter would seem to be the most appropri- 
ate, if not the only mode of making the 
grant. Special legislation, it is said, on 
such a subject, is not only opposed to the 
spirit of our institutions, but it would be im- 
possible to legislate in each particular case. 
That the object being to receive an exclusive 
right, in order to promote the progress of in- 
vention, an established mode of procedure 
is implied. The terms are general to all 
•'authors and inventors," which implies a 
general regulation on the subject. The time 
must be limited; and this cannot be done, 
it is argued, consistently with the constitu- 
tion and the general policy of our laws, ex- 
cept by a general rule of action. That laws 
cannot be just which are unequal; and this, 
it is insisted, was the original imderstand- 
ing of congress, as appears by the first pat- 
ent act and acts subsequently passed. The 
grant was limited to fourteen years, with 
the power to certain officers, designated in 
the act of 1836, on the proof of certain facts, 
to extend the patent for seven years. This 
power of extension was first given in the 
act of 1832. It was to be done by congress 
on petition and notice. The object of the 
renewal is to compensate the inventor, on 
proof that he has not been compensated for 



his "ingenuitj% labor, and expense," in the- 
matter of his invention; and this was made 
the ground of extension, whether by con- 
gress or by certain oflicers of the govern- 
ment. 

It is insisted that, by the act of 183G, con- 
gress exhausted its powers, and, consequent- 
ly, cannot extend the limitation of the gi'ant; 
if this could be done, the limitation of the 
constitution would become a dead letter; and 
it is m"ged that the reasoning in MeCulloch 
V. Maryland, 4 Wheat. [17 U. S.] 316, in this 
respect, is conclusive against the power of 
cougi-ess. 

When a rule of action is prescribed for the- 
exercise of the executive or judicial power, it 
must conform to such rule; and, generally, 
where no appeal is given, the power, in a par- 
ticular case, terminates when the act is done; 
but this is not the character of a legislative 
power. There would seem to be no doubt 
that the constitutional power in question 
might have been fully exercised by congi-ess 
in maldng special gi-ants; this might have 
engrossed much of the time of congi-ess, and 
it might not be thought the most competent 
body to investigate the facts and do equal 
justice to inventors; but this would be a 
question of expediency, and not of constitU' 
tional power. Congress, from the elements 
of which it is composed, is not considered the 
most fit ti'ibunal to investigate claims; and 
yet it continues to exercise this power. Un- 
like the decision of a com't, a legislative act 
does not bind a subsequent legislature. Each 
body possesses the same power, and has a 
right to exercise the same discretion. Meas- 
ures, though often rejected, may receive leg- 
islative sanction- There is no mode by which 
a legislative act can be made irrepealable, ex- 
cept it assume the fonn and substance of a 
contract. If in any line of legislation a per- 
manent character could be given to acts, the 
most injmrious consequences would result to 
the country. Its policy would become fixed 
and unchangeable on great national interests, 
which might retard, if not destroy, the public 
prosperity. Eveiy legislative body, unless re- 
stricted by the constitution, may modify or 
abolish the acts of its predecessors; whether 
it would be wise to do so, is a matter for leg- 
islative disex'etion. 

Congress adopted a system for the sale and 
granting of the public lands, b.ut no one 
doubts that it may make special grants of 
land by law. This has been done; and the 
same principle applies to the granting of an 
exclusive right to an inventor. The machin- 
ery through which this right is ordinarily ap- 
plied for, and obtained, may be dispensed 
with, and the title may be conferred by a 
legislative grant; and this may be done in 
regard to the extension of an exclusive right 
by congress, the same as in originally gi-ant- 
ing it. No constitutional restriction appeal's 
to exist against the exercise of this power by 
congress. Whether such a restriction may 
be found in previously acquired rights, will 
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be considered under another liead. Tliere is 
no proMbition in tlie law against a second 
extension, wliile provision is made for a fixst 
extension, should the inventor bring himself 
witliin it The expressed policy of the law 
is to compensate the inventor, not only for 
his expense, but for his labor and ingenuity; 
and, if this object be not attained by a first 
extension, there would seem to he justice in 
'a second. This can only be done by act of 
congress, as the law makes no provision on 
the subject Had the act of congress pro- 
vided for a second extension, on the same 
principles of the first one, the power could 
not have been questioned. It is said monop' 
olies are odious; but a patent right, that 
shall compensate the inventor, is not a mo- 
nopoly, in the general sense of that term. 
The inventor takes nothing from society. He 
confers upon it a benefit by his labor and in- 
genuity; and it is reasonable that he should 
be paid for sudt sei-vices, and the law de- 
signs to give him nothing more than a com- 
pensation; he is entitled to this by the im- 
mutable principles of justice, and it is be- 
lieved to be given to him by the laws of all 
civilized nations. 

It is alleged that there was no inquiry as 
to the expenses and labor, when this patent 
was extended by act of congress. It is not 
the province of the judiciary to inquire into 
the reasons which induced the passage of the 
law, with the view of testing its validity. 
If constitutional, it must be enforced, with- 
out regard to the policy or justice which dic- 
tated it 

The second ground assumes that if con- 
gress had power to extend the right of the 
patentee, it can only operate prospectively. 
Stolley obtained his license the 11th of Sep- 
tember, 1843, to run one of the Woodworth 
machines, until the expiration of the judicial 
extension under the act of 1836. As the law 
stood, the exclusive right would then expire 
and become common; and it is argued that 
it may be fairly presumed this expectation 
iuduced the defendant to incur the expense 
of purchasing the planing machine, and put- 
ting it in operation; but, if this law afEect 
his right, he must take out a new license, or 
abandon his machine and lose his expendi- 
tures; and a reference is made to the case 
of "Wilson V. Rousseau, 4 How. [45 IJ. S.] 646, 
where the court held the licensee was enti- 
tled to run his machine during the extension 
of the patent imder the act of 1836. The de- 
cision in that case was made by the construc- 
tion of the act and can have no application 
to the legislative extension under considera- 
tion. In that act of extension there was no 
saving of the right of any license, expressed 
or implied. In regard to the value of the 
machine, it may b© a matter of doubt wheth- 
er it was rendered less valuable by the exten- 
sion of the exclusive right A right which 
becomes common can be of no more value to 
one person than another, except as the capac- 
ity and efficiency of one may be superior to 



another. If the right to use the machine be 
common, in all pi'obability it could not be 
sold for a higher price than it would bring 
Tmder an extension of the exclusive right In 
the latter case, a license must be purchased; 
but more than a compensation for this would 
be realized in lessening the competition; sa 
that, whether the licensee should elect to run 
his machine or to seU it, his interests would 
not be much, if any, affected by an extension 
of the right. To presimie that the patentee 
would fix the price of a license so high a& 
to discourage a purchaser, is contrai*y to the 
ordinary motive of hmnan action. 

If an extreme case be supposed of an in- 
dividual who had expended a large sum in 
preparing to run several machines, under a 
license, which, on an extension of the right 
the patentee shall refuse to renew, could the 
law redress such an injury, whether real or 
supposed? It is true, the licensee may have 
expected that, at the termination of the pat- 
ent, the right would become common; but 
how would his case differ from any other 
person who had incmTed an expenditure 
equally large to run machines, when the right 
should become common, but was prevented 
from doing so by a legislative extension of 
the patent? In both cases, the same expec- 
tation led to the expenditure, and the same 
act of extension to the disappointment In 
principle, the claims would be the same; and 
if the licensee could be held exempt from the 
operation of the act, the other would be 
equally exempt The true answer to the case 
put is, the expenditure made by the licensee, 
or any other person, was made with a pre- 
sumed knowledge of the law that congress- 
had power to extend the patent; and, with 
this knowledge, the risk of a renewal of the 
patent was incurred. Under such circumstan- 
ces, there can be no ground for complaint 
Congress might have imposed conditions fa- 
vorable to the licensee, on the renewal of 
the right; but this not having been done, and 
there being no provision in the conti'act of 
license beyond the term of the patent, none 
can be imphed. A retrospective law is not, 
necessarily, unconstitutional. No state can 
impair the obligations of a contract; but this 
inhibition does not apply to the genei-al gov- 
ernment. In Satterlee v. Matthewson, 2 Pet 
[27 U. S.] 3S0, this court held that a statute 
of Pennsylvania was valid, which declai*ed 
that the relation of landlord and tenant should 
exist under a certain Connecticut title in that 
state, although, prior to such statute, the 
coiu'ts had decided that no such relation ex- 
isted, and effect was given to this statute by 
the courts of the state, and by the supreme 
court in the case above cited. 

The third ground assumes that the surren- 
der and renewal of the patent cannot affect 
previously acquired rights. How was the in- 
terest of Stolley affected by the legislative ex- 
tension and subsequent sxurrender and correc- 
tion of the patent? In September, 1843, he 
received a license to run Woodworth's plan- 
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ing macliine. This was tinder the extension 
of the patent procured by the administrator, 
which ran to November, 1S49. Now, it is ad- 
mitted that the surrender and renewal of the 
patent -would not affect, injm'iously, the right 
of Stolley. But his right extended only to 
the limitation of the renewed patent to 1849, 
and this he has fully enjoyed. That he had 
no right beyond this has been shown, undei- 
the second ground assumed by defendant's 
counsel. Stolley must be considered as hav- 
ing talien his license, subject to the power 
of congress, to extend the patent by a speefal 
act, as was subsequently done. It is said that 
the sm-render of the patent is conclusive evi- 
dence of its invalidity, and, consequently, that 
the patentee could have had no rights under 
the original patent. This inference is not 
sustained by the facts. The patent had been 
sustained on all points of objection, b:^ sev- 
eral of the circuit courts, and by the supreme 
court. The thirteenth section of the act of 
1836 provides that "tlie patent so reissued, 
togetlier with the corrected description and 
specifications, shall have the same effect and 
operation in law, on the trial of all actions 
hereafter commenced for causes subsequent- 
ly accruing, as though the same had been 
originally filed in such corrected form, before 
the issuing of the original patent." Now, if 
the patent were invalid, bj- reason of a de- 
fective specification, as contended, still the 
right of the plaintiff is sustainable. The 
ground of complaint is for causes accruing 
subsequently to the re-issuing of the cor- 
rected patent, and in all such cases the cor- 
rected, patent is made to apply, by the act, 
as though it had been so issued originally. 
The argument, therefore, that Stolley ac- 
quired rights under the invalid patent, which 
he could exercise under the legislative ex- 
tension of the right, is unsustainable. He 
acquired no right beyond the term for which 
the patent was x-enewed, on the application 
of the administrator. The extension granted 
by congress, it is said, was of the original 
patent. This is admitted. It was the origi- 
nal patent that w^as smTendered and corrected 
after the legislative extension. Under that 
extension, the patentee could exercise all the 
rights, and claim all the pi'ivileges, conferred 
by the original patent. 

The motion to dissolve the injunction is 
■oveiTuled. 

[NOTE. For other cases involving this pat- 
ent, see note to Gibson v. Van Dresar, Case 
No. 5,402.] 
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BLOOilEE, V. VAUGHT. 

[Cited in Gibson v. Giffard, Case No. 5,395, 
note. Nowhere reported; opinion not now ac- 
cessible.] 
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In re BLOOillNGTON. 

[42 How. Pr. 283.] 

Circuit Court, D. Illinois. April 1, 1871. 

MuxiciPAL Corporations— BoxDS—IxKooEKT 
PuitcnASEK — Defenses. 

[A municipal corporation is liable on its road 
improvement bonds in the hands of innocent 
purcliasers, although such bonds were put forth, 
in violation of a condition that they should only 
be issued upon a certain amount of work being 
done.] 

At law. 

DRUMMOND, Circuit Judge. When, un- 
der certain circumstances, it is conceded, as 
in the case here, that a corporation or mu- 
nicipalifj'' has the power to issue bonds, then, 
when these bonds or coupons attached are 
in the hands of innocent persons, who have 
paid value for them, the question is, wheth- 
er it is competent for the municipality to sot 
up that tltose conditions have not been com- 
plied with. In most of these cases it is de- 
clared that, in order to enforce the issuing 
of these bonds, there must be an application 
made to the municipality by the voters and 
it is only when this is done that the niu- 
nicipalitj' has a right to issue the bonds. 
When such application is made, the proper 
number of voters is a precedent to the issu- 
ing of the bonds. The power to determine 
w^hether the application has been made in 
the proper way, and by the proper number 
of voters, rests with the municipalitj' or its 
agents; and when they have acted, although 
it is a condition precedent to the issuing of 
the bonds, the municipality cannot say that 
it has acted without authority,— without this 
particular condition having been complied 
with. This rule runs through all authorities. 
Now, as we understand, the objection is 
made here that one of the conditions upon 
which these bonds were to issue was, that 
they should not be issued except upon a cer- 
tain amount of worli being done upon the 
road. It is conceded by the defense that if 
the facts are peculiarly within the cogni- 
zance of the pai'ties, that other persons— in- 
nocent purchasers— are not bound to inquire 
into the existence of these facts. How is it 
here? Now, whether or not the application 
was made by the proper number of voters is 
a matter of public notoriety, and ought to be 
a matter of record; yet, as we say, it is not 
necessary for a bona fide pm'chaser of a 
bond or coupon to inquire into that, and go 
behind the bond to ascertain whether this 
condition has been complied with or not. 
Why should there be in such a case as this 
any greater necessity for inquiring as to 
how much work has been done? Must the 
pui-ehaser go upon the road and ascertain 
whether the ties have been laid down, and 
the road put in running order, when the law 
declares that the bbnds shall not be issued, 
except those facts exist when the bonds have 
been issued by the agents of the municipal- 
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ity? Why is a party any more obliged in 
that case tban in the other to ascertain the 
facts? Although their case shows that the 
business was somewhat loosely done, and 
that certain facts were not spread upon the 
record as they should have been, yet that 
fact would not make it necessary to go and 
ascertain whether every contingency had 
occurred precedent to the issuing of the 
bonds. The law presumes that the agents 
of a public corporation will act in conformity 
with the law, and the corporation must in- 
dorse the acts of its agents. These agents have 
done what the law authorized to be done, 
and issued the bonds. The bonds bear on 
their face the fact that they were issued in 
conformity witli the law; and when an inno- 
cent pm-chaser looks upon them in the mai-- 
ket, and buys tliem with this evidence of le- 
gality upon their face, it is not competent 
for the municipality to tm-n round and say 
that its agents did not act as they ought to 
have done,— that they did not comply with 
tlie certain conditions with which they were 
required to comply. This is a rule of uni- 
versal application which has been repeated- 
ly settled by the decisions of the supreme 
court of the United States, and has been imi- 
formly acted on for a series of years. It 
would be reversing all the rules that have 
existed a long time, to say that it is compe- 
tent now for the town of Bloomington to 
come in and say that "our agents have. is- 
sued these bonds before they were author- 
ized to issue them." When the bonds were 
issued the town of Bloomington took the re- 
sponsibility of the acts of its agents, and 
outside parties dealing with bonds in the 
market were not obliged to look into the 
hidden things which were done or not done 
by the agents of the municipality. 

It is for these reasons, as we understand 
them, that the plaintiffs are authorized to 
recover in these cases. Let judgment enter 
for the coupons, with interest on them since 
their maturity. 
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In re BLOSS. 

[4 N. B. K. 147 (Quarto, 37).] ^ 

Circuit Court, D. Michigan. 1870. 

Ba^jkrdftcy— Secdred Debt — Waivek of Secu- 
jiiTir — ^Petition for Ixjdnctiox — Sufficiency 
OF Allegations — Eestraining Sale op Reai/- 
Ty — Grounds for. 

1. Where a petition was filed, and an injunc- 
tion allowed against C. E. B., a son of the bank- 
rupt, to restrain the sale of certain real estate, 
etc., and C. E. B. moves to dissolve the injunc- 
tion on affidavit of himself and the bankrupt, 
denying the collusion and connivance charged in 
the petition. Held, a secured debt is provable 
within the meaning of section 39 of the bank- 
rupt act. 
[Cited in Re Stansell, Case No. 13,293; He 
Parkes, Id. 10,754; Re Hyndman, 5 Fed. 
709; Re Baxter, 12 Fed. 75.] 

* [Reprinted by permission.] 
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2. That a creditor who has a lien upon the- 
property of his debtors by virtue of a judgment, 
etc., filing a petition for adjudication of bank- 
ruptcy without reference to such lien, thereby 
waives and relinquishes the same, and stands 
before the court as an unsecured creditor. 

[Cited in Re Hope Mining Co., Case No. 6,681; 
Re Stansell, Id. 13.293; Re Jaycox, Id. .7,- 
242; Re McConnell, Id. 8,712; Re Broich^ 
Id. 1,921.] 

[See Ex parte Alexander, Case No. 161.] 

3. Allegations upon information and belief 
merely, unsupported by other proof, are not suf- 
ficient to sustain an injunction. 

4. C. E. B. had probable cause to believe that 
J. B. B., the alleged bankrupt, waS insolvent, 
and that he suffered the said C. E. B. to obtain 
judgment, execution, and levy, with intent to 
give him a preference in violation of the bank- 
rupt act, and that therefore the injunction is- 
sued in this case ought to be retained and con- 
tinued till the further order of the court. Mo- 
tion to dissolve denied. 

In banla*uptcy. On filing the petition of 
adjudication of bankruptcy, a petition was 
filed and an injimction was allowed against 
one Charles E. Bloss, a son of the alleged 
bankrupt, to restrain the sale of certain real 
estate upon an execution in favor of the said 
Charles E., and against the said alleged 
bankrupt, issued from the circuit com-t for 
Wayne county, for the reason, as alleged in 
said petition, that the judgment upon which 
the execution issued was obtained by collu- 
sion and connivance with the said alleged 
bankrupt, and for the pm'pose of preventing 
the petitioning creditor from collecting his 
claim. Charles E. Bloss now moves to dis- 
solve the injunction, which motion is foimd- 
ed on aflidavit of himself and the said alleged 
bankrupt, denying the collusion and conniv- 
ance, and the fraudulent pm*pose charged in 
the petition. On the hearing of the motion, 
counsel for the petitioning a-editors offered 
counter-affidavits, which were objected to^ 
but the affidavits were received subject to 
the objection. It appears, from the affida- 
vits, that the claira of the petitioning credit- 
or was also in judgment in the Wayne cir- 
cuit court, and that he had garnished a 
claim of the alleged bankrupt against the 
Detroit and Milwaukee Railway Company, 
and had also levied an execution upon the- 
same real estate, but subsequent to the levy 
in favor of the said Charles E. Bloss. It is 
contended, as an additional ground for dis- 
solving the injunction, that the claim of the 
petitioning creditor being a second daim, it 
was not provable under the bankrupt law, 
and tlierefore he could not file the petition 
for adjudication of bankruptcy. 

air. Dickinson and Mr. Russell, for the mo- 
tion. 

Wilkison & Post, for petitioning creditors. 

LONGTEAR, District Judge. Fu:st As ta 
receiving counter-affidavits on a motion ta 
dissolve an injunction, the authorities are by 
no means uniform. In bankruptcy cases,^ 
where there are generally interests of credit- 
ors involved other than those immediately 
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ttefore the court, there are sti'ong reasons 
for adopting the more liberal i-ule, and al- 
lowing counter-affidavits to be read, so that 
the court may be possessed of all facts bear- 
ing upon the question, and thereby enabled 
to protect the interests of all parties con- 
cerned. The objection to receiving the coun- 
ter-affidavits is therefore overruled. 

Second. By section 39 of the bankrupt act, 
a petitioning creditor for adjudication of 
bankruptcy, must be one Avhose debt is prova- 
ble under the act By section 20 it is clear- 
ly contemplated that a secui-ed creditor may 
prove his debt It is true he cannot be ad- 
mitted as a creditor only for the balance of 
his debt after deducting tlie value of the 
property upon which he has a lien, unless 
he releases or conveys his security to the 
assignee, in which case he may be admitted 
^s a creditor for his whole debt; yet his 
debt is nevertheless provable within the 
meaning of the act, before such balance is 
ascertained or such release or conveyance 
is made. It does not follow that because he 
cannot be admitted as a creditor, he there- 
fore cannot prove his debt On the con- 
trary, the proving of his debt is a necessary 
preliminary step to his eventually being ad- 
mitted as a creditor. See Davis v. Carpen- 
ter [Case No. 3,618]; In re Ruehle [Id. 12,- 
113]; In re Winn [Id. 17,876]; In re Bige- 
low [Id. 1,396]. It is said, however, that 
the conditions upon which a second creditor 
can be admitted as a creditor, depend upon 
an assignee being first appointed, through 
whom those conditions can be complied with 
(section 20); and therefore he cannot vote 
for assignee at the first meeting of creditors. 
This is, no doubt, correct; but it does not 
follow that the proceedings must therefore 
fail; because, 1st, there may be other cred- 
itors who can vote; and, 2d, if there ai'e 
none, then a condition of things exists which 
is provided for by section 13 of the act, in 
which the judge, or, if there be no opposing 
interest, the register, is required to appoint 
an assignee. In re Cogswell [Id. 2,959]; 
Anon. [Id. 457]. 

I have thus far considered this question as 
though the debt was set up in the petition as 
a secured debt But such is not the case. 
The petition for adjudication of bankniptcy, 
and the proof of claim accompanying it, is 
without reference to any lien or secm'ity 
whatever; and it has been held, I think cor- 
rectly, that where a creditor proves his full 
■claim without reference to his lien or security, 
and without apprising the bankrupt court of 
its existence, such an act is a waiver of the 
lien and relinquishment of the secm-itj', and 
such creditor will be ordered to release the 
same to the assignee. Stewart v. Isidor 
£5 Abb. Pr. (N. S.)GS,] and the numerous cases, 
English and American, there cited. The 
lien or security in this case was by judgment 
and execution, and it is expressly provided 
by section 21 of the act that all unsatisfied 
judgments which may have been previously 



obtained upon one debt proven in the bank- 
ruptcy proceedings shaU be deemed to be 
discharged and sm-rendered. It is true these 
decisions and section 21 have reference to 
debts proven in the eom-se of the proceed- 
ings after they have been commenced, but 
they certainly apply with as great, if not 
with greater force, to a creditor proving his 
claim for the purpose of commencing pro- 
ceedings. 

I hold, therefore, upon tliis point: First. 
That a secured debt is provable within the 
meaning of section 39 of the banla-upt act, 
so as to entitle a creditor holding such debt 
to file a petition for adjudication of bank- 
ruptcy under said section. 

Second. That a creditor who has a lien 
upon the property of his debtors, by virtue 
of a judgment, execution, and levy, or as 
secm-ed bj' garnishment, filing a petition for 
adjudication of banki*uptcy without refer- 
ence to such lien or security, thereby waives 
and relinquishes the same, and stands be- 
fore the court as an imsecured creditor. 

Third. The grounds for injunction are al- 
leged in the petition on information and 
belief merely, and the petition was not ac- 
companied by affidavits sustaining the alle- 
gations. Neither, in my, opinion, do the 
affidavits and counter-affidavits read on the 
hearing of the motion to dissolve, sustain 
those allegations. If tliis was all, the court 
would not hesitate to dissolve the injunc- 
tion, because allegations upon information 
and belief merdy, unsupported by other 
proof, are not sufficient to sustain an injunc- 
tion. 

But it is contended that the affidavits 
read at the hearing of the motion to dis- 
solve do show that at the time said Charles 
E. Bloss obtained his judgment and pro- 
cm-ed a levy of execution on the property ot 
the said Joseph B. Bloss, he, the said Joseph 
B., was insolvent, and that he suffered such 
levy to be made with Intent to give a pref- 
erence to the said Charles B., and that the 
said Charles E. had reasonable cause to be- 
lieve that the said Joseph B. was so insol- 
vent, and that such was his intent, and that 
therefore the com-t will continue the in- 
junction, allowing the petition to be amend- 
ed, if necessary, so as to cover that ground. 
Such I beheve to be the correct practice. 
Allowing that the facts appealing are such 
that if properly alleged they would warrant 
an injunction, there cei'tainly would be noth- 
ing gained by dissolving the injunction and 
then re-issuing the same state- of facts. It 
becomes important, then, to inquii-e into the 
facts as bearing upon this phase of the ques- 
tion. 

That Joseph B. Bloss was insolvent there 
can be, and I believe is, no conti'oversy. 
That Charles E. Bloss linew that he was so 
insolvent is equally clear. This appears from 
declarations made by him to the attorneys 
of the petitioning creditor during the nego- 
tiations for compromise; and all the facts 
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50 to show that Charles E. was perfectly 
familiar with the pecuniary circumstances 
-of Joseph B., whatever they were. 

It is sufficient under the 39th section of the 
-act that the alleged bankrupt suffered his 
property to be taken on the execution. It - 
-cannot be said that he had no alternative, 
because he had the alternative to put him- 
self into bankruptcy, and thus prevent the 
levy. Did he then suffer the levy to be made 
with intent to give a preference to Chaiies 
E.? It is said that he could not have enter- 
tained such intent, for the reason that the 
petitioning creditor was fuUy secured by his 
garnishment of the claim of Joseph B. 
-against the Detroit & Milwaukee Kailway 
Company, and that it does not appear that 
•there were other creditors. But was this 
petitioning creditor so sued? It is true Jo- 
seph B. claims two thousand dollars of the 
■company, but the company disputes his 
•claim, and it was then, and stiU is, in litiga- 
tion; and the evidence is clear, to my mind, 
that neither Charles E. nor Joseph B. ex- 
pects a recovery of anything like the amount 
•claimed, or sufficient to liq.uidate more than 
a small part of the petitioning ci'editor's 
-claim. But it is said the petitioning creditor 
slept upon his rights, otherwise he might 
himself have levied upon the property after- 
wards levied on by Charles E. This is f uUy 
■explained by the pending negotiations for 
compromise conducted by Charles E. on be- 
half of Joseph B., and the representations 
made by Charles E. to the attorneys of the 
petitioning creditor as to the worthlessness 
-of the property over and above the incum- 
brance^ which were upon it The effect, 
then, of the levy in favor of Charles E. was 
to give him a preference, and as every per- 
son is presumed to intend the necessary con- 
sequences of his own acts, Joseph B. must be 
presumed to have suffered his property to 
be so taken with latent to give a preference 
to Charles E. 

We have already seen that Charles E, 
knew that Joseph B. was insolvent Had 
■Charles E. reasonable cause to believe that 
Joseph B. suffered him to obtain his levy 
with intent to give him a preference? The 
answer is clear and potent Charles E. 
knew Joseph B.'s condition as well as he 
knew it himself. He was also perfectly fa- 
miliar with the condition and prospects of 
the claim of Joseph B. against the railway 
•company, and of course knew that the peti- 
tioning creditor was very inadeguately se- 
■cured thereby. It is simply prepostei'ous to 
say that he had not reasonable cause to be- 
lieve that Joseph B. suffered him to obtain 
iis levy with intent to give him a prefer- 
■ence. Why did Chaiies E. thus suddenly 
turn roimd and prosecute his father for 
monies he had, like a dutiful son, loaned 
liim for his support and otherwise, and push 
liis suit to judgment, execution, and levy 
with such expedition, if it was not to gain 
4in advantage over the other creditors of 
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Joseph B.? He had no difficulty with his 
father, but was evidentiy in perfect accord' 
with him. So far as his father was con- 
cerned, it does not appear but he was willing 
to continue to wait for his pay. But it 
would not answer to let other creditors in 
to share the property of Joseph B. Charles 
E.'s claim may be the more meritorious, and 
no moral turpitude may be attributable to 
him for the course he has pursued; but the 
bankrupt act recognizes no such distinctions 
and is inexorable in its provisions. 

I hold, therefore, that sufficient appears to 
show that Chaiies E. Bloss had probable 
cause to believe that Joseph B. Bloss, the 
alleged bankrupt, was insolvent, and that he 
suffered the said Charles E. to obtain judg- 
ment, execution, and levy with intent to give 
liim a preference, in violation of the bank- 
rupt act, and that therefore the injunction 
issued in this case ought to be retained and 
continued till the fm'ther order of the court 

The motion to dissolve is therefore denied. 
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BLOSSBURa & C. B. CO. v. TIOGA R. CO. 

[5 Blatchf. 387.] * 

Circuit Court N. D. New York. March Term, 
1SC7. 

Statutes — Following Construction- of State 
Court in Tedekal Court — Limitation of Ac- 
tions — Foreign Corporations — Pleading — 
Replication — Demurrer. 

1. By the decision of the court of appeals of 
New York in the case of Olcott v. Tioga R. Co., 
20 N. Y. 210, it is the law of New York, that 
in a suit against a corporation, the fact that the 
defendants were and are a corporation created 
by another state, and not under any law of New 
York, is a legal answer to a plea of the statute 
of limitations. Such decision, as the latest one 
on the subject by the court of the last resort in 
the state, is binding on this court as to the con- 
struction of the statute of limitations of tlie 
state, in an action at common law in this court. 

[See Smith v. Shriver, Case No. 13,108; Dike 
V. Kuhns, Id. 3,907.] 

2. The provisions contained in section 100 of 
the Code of Procedure of New York (Laws 
1851, c. 479), . as to the^ time limited for com- 
mencing actions, considered, in reference to their 
applicability to foreign corporations. 

3. Under that section of the Code, the most 
appropriate form of replication to a plea of the 
statute of limitations pleaded by a foreign corpo- 
ration, is to allege, in proper technical language, 
and with the requisite certainty of time and 
place, the fact that the defendants were out of 
the state at the time the cause of action ac- 
crued, and continued out of the state down to 
the time of the commencement of the suit 

[See .Andreae v. Redfield, Case No. 368.] 

4- An allegation, in the replication, that they 
were out of the state when the cause of action 
accrued, is, however, a sufficient legal answer 
to the plea of actio non accrevit infra sex an- 
nos. 

5. An allegation, in the replication, that they 
were and are a corporation existing under the 
laws of another state, and that they were not 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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and are not a corporation existing under any 
kiw of NevP" York, is not a suiBcient answer to 
such plea, because it fails to aver that the de- 
fendants were a foreign corporation before and 
at the time the cause of action accrued, and 
does not allege that they had never been a cor- 
poration under the laws of New York. 

G. Objections to the replication for not al- 
leging time and place, and for duplicity, can 
be taken only by special demurrer. 

7. On demurrer by the 'defendants to the 
plaintiff's surrejoinder, judgment was given for 
the plaintiff, because the defendants, in their 
rejoinder, committed the first fault in pleading. 

[See note at end of ease.J 

[At law. Action by the Blossburg & Com- 
ing Kaili-oad Company against the Tioga 
Railroad Companj-.] This case came up on a 
demm-rer to a surrejoinder. The declaration 
contained a special count upon certain agree- 
ments in writing, and also the common 
counts for money had and received by the 
defendants to and for Hie use of the plain- 
tiffs, and for money due and owing from the 
defendants to the plaintiffs, for the use and 
occupation, by the defendants, of a raili'oad 
with its fixtures and appm-tenances. The 
defendants pleaded, (1) the general issue; 
(2) payment; and, (3) the statute of limita- 
tions. The third plea of the defendants 
alleged, "that the said several causes of ac- 
tion, and each and every of them, in the said 
declaration set forth, did not, nor did any of 
tliem, nor any part thereof, accrue to the said 
plaintiffs at any time Avithin six years next 
before the commencement of this suit, In 
manner and form as the said plaintiffs have 
in declaring above alleged." This plea con- 
cluded w^ith a verification and a prayer for 
judgment To this plea the plaintiffs re- 
plied, "that the said defendants were and 
are a body corporate, created and existing 
imder and by virtue of the laws of tlie state 
of Pennsylvania, and that they are not, and 
Avere not, a corporation created or existing 
under or by virtue of any law or laws of tlie 
state of New York; and that at the time the 
said several causes of action, in the plaintiffs' 
declaration mentioned, accrued to the said 
plaintiffs, the said defendants were out of the 
state of New York, and have ever since, until 
the time of the commencement of this action, 
remained out of the said state of New York." 
This replication concluded with the usual ver- 
ification and prayer for judgment. To this 
replication the defendants rejoined, "that, 
AVhen the several causes of action in the 
declai'ation ■ mentioned accrued to the said 
plaintiffs, against the said defendants, they, 
the said defendants were not out of the 
state of New York; and that, for six j-ears 
before the commencement of this suit, and 
after the said causes of action aceraed to the 
said plaintiffs against the said defendants, 
they, the said defendants, did not depart 
from, and reside out of, the state of New 
York." This rejoinder, also, concluded with 
the usual verification and prayer for judg- 
ment. The plaintiffs answered this rejoinder 
by a surrejoinder, which alleged, "that when 



the said several causes of action in the 
declaration mentioned accrued to the said 
plaintiffs against the said defendants, the 
said defendants were out of the state of 
New York, and have ever sincej^viKtU the time 
of the commencement of this a'elion, remain- 
ed out of the state of New York." This 
sm'rejoinder concluded to the country, and 
with the usual similiter. To this sun-ejoin- 
der the defendants demurred, and specially 
assigned the following causes of demm-rer: 
"1st. The plaintiffs neittier avoid nor deny 
the material allegations of the defendants' re- 
joinder, but, in,stead thereof, rcaflirm the alle- 
gations of their replication, in the words 
therein contained, to which these defend- 
ants have already answered by flieir said 
rejoinder. 2d. The plaintiffs, in the said sm- 
rejoinder, conclude to the counti-y, upon an 
allegation which does not take iss\io upon 
the material allegations of the defendants' 
rejoinder. 3d. The issue tipon the said sm'- 
rejoinder is so framed, that a verdict for 
the defendants would orUy determine that 
they, the defendants, have not, ever since 
the causes of action accrued, until the com- 
mencement of the suit, remained out of the 
state of New York, and that this would not 
determine the action in their favor, wherea*;. 
the material issue is, whether they, the said 
defendants, for six years between the accru- 
ing of the causes of action and the com- 
mencement of this suit have been within the 
state of New York." [Judgment for plain- 
tiffs upon the demurrer.] 

HALL, District Judge. The most impor- 
tant question raised by the demurrer ip. this 
case, and the one on which the validity of 
the supposed defence of the statute of lim- 
itations must ultimately depend. Is, whether 
this defence can be successfully interpos(^d 
by a foreign corporation. This question, in 
substance, was before the former supreme 
eom-t of this state, m 1845, in the case of 
Faulkner v. Delaware & R. Canal Co., 1 Dc- 
nio, 441; and it was then held, that a repli- 
cation that the defendants were and ai-e a 
body corporate created under and by virtue 
of the laws of New Jersey, and that they are 
not, and were not, a corporation created un- 
der or by virtue of any law or laws of llie 
state of New York, was no legal answer te 
a plea of the statute of limitations, for the 
reason, expressly stated, that, in the judg- 
ment of that eom't, the provisions of the 
statute of New York (2 Rev. St 297, § 27), 
(which is the same in substance as section 
100 of the Code), manifestly applied to nat- 
m-al persons only, and could not be made to 
embrace corporations. The same question, 
in substance, was brought before the court 
of appeals of this state, in 1859, Ln the case 
of Olcott V. Tioga R. Co., 20 N. Y. 210. Aft- 
er an argument evincing imsurpassed ability 
and extraordinary research, it was held, by 
the whole com-t, that the case in 1 Denio 
had been improperly decided. When the 
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case in 1 Denio was decided, the supreme 
court was not, like our present court of ap- 
peals, the court of last resort witliin the 
state; hut, as very few cases were then car- 
ried to the coui-t for the correction of errors, 
the decision of the supreme com't would, in 
this court, have heen properly considered 
conclusive evidence of the proper consti-uc- 
tion of the statutory provisions on which the 
defence in this case depends, if it had not 
been overruled by a com-t of superior author- 
ity, or otherwise shaken by the decisions of 
the state courts. Leffingwell v. "Warren, 2 
Black [67 U. S.] 599. 

These decisions of the state com-ts being 
thus in conflict, it was insisted by the de- 
fendants' counsel, on the argument of this 
case, that the decision of the court of ap- 
peals, altliough subsequent in point of time, 
and made by the com*t of the last resoi't 
within the state, is not of eonti'oUing author- 
ity in the courts of the United States; and 
that it is only a series of decisions which at- 
tains that force. It was also insisted, that 
the construction given to a state statute by 
a state com't ought especially to be open to 
revision, when it is adverse to persons or 
corporations of other states. The question 
involved in these propositions will first L>e 
considered. 

By the 34th section of the judiciary act 
of September 24, 1789 (1 Stat 92), the law 
of the state is to be regarded as the rule of 
decision in this case; and, as a general rule, 
the latest decision of the court of the last 
resort within the state, directly upon the 
question in controvei"sy, is to be regarded by 
the courts of the United States as conclusive 
evidence of the law of the state. And this 
is especially true in respect to the construc- 
tion of a statute of the state. U. S. v. Mor- 
rison, 4 Pet [29 U. S.] 124; Green v. Neal, 
6 Pet. [31 U. S.] 291; Leffingwell v. "Warren, 
2 Black [67 U. S.] 599. In the last mention- 
ed case, it was said, by Mr. Justice Swayne, 
in delivering the opinion of the court, that 
"the courts of the United States, in the ab- 
sence of legislation upon the subject by con- 
gress, recognize the statute of limitations of 
' the several states, and give them the same 
construction and effect which are given by 
the local tribunals. - * * The consti-uc- 
tion given to a statute of a state by the 
highest judicial tribunal of such state is 
regarded as a part of the statute, and is as 
binding upon the courts of the United States 
as the text. * * * if the highest judicial 
tribunal of the state adopt new views as to 
the proper construction of such a statute, 
and reverae its former decisions, this court 
will follow the latest settled adjudications." 
The case just referred to is binding upon this 
court, and, if it be our duty to follow the lat- 
er of two conflicting decisions of the same 
court, sitting as the court of last resort with- 
in the state, it is certainly our duty to follow 
a later decision of the court of last resort, 
rather than an earlier conflicting decision 
3FED.CAS. — 47 



of a subordinate tribunal. It must, never- 
theless, be conceded, that there may be ex- 
traordinaiy and extreme cases, in which the 
supreme com-t of the United States, or even 
this court, would be justified in disregarding 
the latest decision of the state com-t of the 
last resort This might be done in a case in 
which the latest decision was in direct con- 
flict with a long ■ series of prior decisions 
in the same court and in the highest courts 
of other states, and clearly repugnant to 
well settled principles of law and justice; 
or in which it was dear and beyond all 
question, that the law of the state had been 
innocently mistaken, or willfully and corrupt- 
ly perverted. But these are exceptional 
cases, like that of Gelpcke v. City of Du- 
buque, 1 Wan. [08 U. S-l 175, in which the 
supreme court of the United States declared 
that it would "never immolate truth, justice- 
and the law, because a state tribunal had 
erected the altar and decreed the sacrifice." 
Under the 34th section of the judiciary act, 
and the well established doctx-ines of the- 
supreme court of the United States, as de- 
clared in the cases above referred to, the case 
of Olcott V. Tioga R. Co., must be considered 
as establishing the true construction of the 
statutory provisions upon which the question 
under discussion depends. The decision was 
made, without dissent, by the whole bench 
of the com-t of appeals, after a most able 
and exhaustive argument, and after ample 
time for deliberation. A very elaborate opin- 
ion was delivered by one of the ablest 
jiidges of that court, and it has been before 
the profession and the public for more than 
seven years, dm-ing which many provisions 
of the Code have been frequentiy modified 
! by the legislature, without the adoption or 
declaration, by the legislature or the court 
of appeals, of any rules of limitation, in 
respect to foreign corpomtions, different from 
those thus established by the court of appeals 
in Olcott V, Tioga R. Co. It is not only the 
settled law of the state, as declared by its 
highest court but it commends itself to our 
judgment, as declaring the correct con- 
struction of the statute under consideration. 

The Code, after the general provision re- 
quk'ing an action like the present to be- 
brought within six years after the cause of 
action shall have accrued, makes certain ex- 
ceptions, by the following provisions: "Sec. 
100. If, when the cause of action shall ac- 
crue against any person, he shall be out of 
the state, such action may be commenced 
within the -times herein respectively limited, 
after the return of such person into this 
state; and if, after such cause of action shall ' 
have acci-ued, such person shall depart from 
and reside out of this state, the time of his 
absence shall not be deemed or taken as any 
part of tlie time limited for the commence- 
ment of such action." It is clear that the last 
clause of this section can furnish no i-ule of 
decision in a cage like the present, for the 
reason that a corporation, by the very law 
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of its being, is necessarily confined to ttie ju- 
risdiction of the state by which it is created, 
iind can neither depart from, nor return to, 
another state. As Avas said by Mr. Justice 
Thompson, in Runyan v. Coster, 14 Pet [39 
U. S.] 122, 120; "A corporation can have no 
legal existence out of the sovereignty by 
which it is created, as it exists only in con- 
templation of hnv, and by force of the law; 
and, Avhen that law ceases to operate, and is 
no longer obligatory, the corporation can have 
no existence. It must dwell in the place of 
its creation, and cannot migrate to another 
.sovereignty. But, although it must live and 
have its being in that state only, yet it does 
not follow that its existence there will not 
be recognized in other places; and its resi- 
dence in one state creates no insuperable ob- 
jection to its power of contracting in anoth- 
er." It is also clear, that the first clause of 
the section was intended to prolong, as well 
as to limit, the time within which a suit must 
be brought against a party not within the 
state when the cause of action accrued; and 
that this clause has reference to the time 
within which the action must be brought, and 
was not intended to debar the right to bring 
an action, or to resort to an attachment, 
while the debtor was out of the state, any 
more than the section which prolongs the 
time within which infants, insane persons, 
and persons imprisoned on a criminal charge 
may bring their actions, was intended to pre- 
vent infants, or parties imprisoned, from 
bringing an action before their disabilities 
have been removed. In the case of Olcott 
V. Tioga R. Co., Judge Denio cites numerous 
cases which fully justify the conclusions 
reached in that case, and an extended dis- 
cussion of the question in this com-t would 
bo a work of mere supererogation. 

It must necessarily follow, from- the con- 
clusions already stated, that the fact that, 
at the times the plaintiffs' causes of action 
accrued, the defendants were without this 
state, and have never since been within it, 
must be, (if properly pleaded,) a conclusive 
answer to the defence of the statute of limi- 
tations, although such original and continued 
jvbsence results from the fact that such de- 
fendants are a corporation created by and ex- 
isting under the laws of Pennsylvania, and 
are not, and never wei'e, a corporation ex- 
isting under the laws of the state of New 
York. 

The principal question in the case being 
thus disposed of, it becomes nccessai-y to con- 
sider several questions depending upon the 
frame of the replication and subsequent 
pleadings, which were not discussed upon the 
argument in this case, or by the judges who 
delivered opinions in the two cases which 
Ave have been considering. In the case of 
Olcott V. Tioga R. Co., no question was raised 
upon the pleadings; and, although the case in 
1 Denio arose upon demurrer, the conclusion 
reached by the court, upon the main ques- 
tion, rendered any discussion upon the lan- 



guage of the replication entirely unneces- 
sary. 

The first of the questions referred to re- 
lates to what may properly be termed the 
substantial form of the replication. It would 
seem, from the reporter's statement of the 
case in 1 Denio, that the replication in that 
case simply averred, that the defendants 
were and are a corporation, created under 
and by vu-tue of the laws of the state of 
New Jersey, and that they are not, and were 
not, a corporation created under, or by vir- 
tue of, the laws of the state of New York, 
(which is, in substance, the same as the 
first allegation in the replication in this 
caso;;) but, as it does not appear that any ob- 
jection to the form of the replication Avas 
discussed by counsel, or considered by the 
com-t, it is quite probable that this statement 
is not in the exact language of the replica- 
tion. Indeed, it is scarcely possible that a 
replication in the precise language given by 
the reporter, would, on demurrer and full 
argument, have been held good in the su- 
preme court, for it fails to aver that the 
defendants were a foreign corporation before 
and at the time the cause of action accrued, 
nor does it allege that they had never been 
a corporation under the laws of the state of 
New York. However this may be, I am 
strongly inclined to the opinion, that the 
most appropriate, if not the only proper form 
of the replication, is, to allege, in proper 
technical language, 'and with the requisite 
certainty of time and place, the fact that 
the defendants were out of the state at the 
several times w^hen the causes of action ac- 
crued, and had continued out of the state 
down to the time of the commencement of 
the suit. Although the fact of such absence 
from the state is, in law, the necessary con- 
sequence of another fact— that of the de- 
fendants' being a foreign corporation, hav- 
ing no existence under the laws of this state 
— it is, nevertheless, a fact, and the particu- 
lar and precise fact on which the legal rights 
of the parties depend. It should therefore, 
be expressly and directly alleged in the 
pleading, instead of being left to legal infer- 
ence. But the fact that the defendants were 
and are a foreign corporation may, perhaps, 
be properly stated as matter of inducement, 
introductory to the main and essential aver- 
ments of the replication. I see no objection 
to this form of pleading, although I do not 
deem it absolutely necessaxy to the technical 
sufficiency of the replication in this case, to 
allege the continued absence of the defend- 
ants. That they were out of the state when 
the cause of action accrued, shows that the 
six years' limitation cannot be computed 
from the time the cause of action accrued. 
This allegation is, therefore, a sufficient legal 
answer to the plea of actio non aecrevit infra 
sex annos, and requires the defendants to 
take issue on the particular fact alleged, or 
else to avoid, by rejoinder, its legal effect. 
Whether a rejoinder that the defendants. 
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after the cause of action accrued, returned to 
the state and had, from thence, remained 
within it, &c., for more than six full years 
before the commencement of the suit, would 
not necessarily he a departure from the plea 
of actio non accrevit infra sex annos, and, 
therefore, bad, on general demurrer, it is not 
necessary now to decide; but it would seem 
that, under such circumstances of absence, 
retm-n and continued residence, the plea 
itself should allege the actual facts of the 
ease, in order to show the precise character 
of the limitation or defence set up, and to 
•enable the plaintiffs to tender a direct issue 
upon the facts averred. However this may 
be, it is, I think, proper for the plaintiffs to 
reply to the plea actio non accrevit, &c., that 
the defendants were cut of the state when 
the cause of action accrued, and continued 
absent tlierefi'om down to the time of the 
commencement of the suit. 3 Chitty, PI. p. 
H02; Plummer v. "Woo^burne, 4 Bara. & 0. 
625. The continued absence is not incon- 
sistent with, but rather in affii'mance and 
support of, the matter previously alleged; 
and, in case the defendants, though absent 
at the time the cause of action accrued, had 
in fact retm*ned and remained within the 
state for more than six years before suit 
brought, these facts might be alleged by the 
rejoinder, if that would have been a proper 
form of rejoinder, (or, in other words, would 
not have been a departm*e from the plea,) 
in case only the absence of the defendants 
from the state at the time the cause of ac- 
tion accrued had been averred in the replica- 
tion. But I am inclined to the opinion that 
such a rejoinder would be a depai*tm'e in 
either case. 

Considering, then, that the fii'st allegation 
of the plaintiffs' replication is not, for the 
reasons above stated, a sufficient answer to 
the defendants' plea, and may properly be 
deemed matter of inducement only, or even 
be rejected as surplusage, the question 
whether the remaining allegations of the rep- 
lication are a sufficient answer to the plea, 
must now be examined. These allegations 
are, in substance, that, at the time the sev- 
eral causes of action accrued, the defendants 
were out of the state of New York, and have 
aver since, until the commencement of the 
suit, remained out of the state. If tliese alle- 
gations are true, and if I am right in the 
conclusions before stated, the statute of limi- 
tations is no bar to the plaintiffs' action, and 
the replication is sufficient in substance. 
Perhaps, time and place should have been 
given in the allegation of such original ab- 
sence, but this omission, being matter of 
mere form, cannot be taken advantage of ex- 
cept by special demurrer. 

The only remaining objection which now 
occiu-s to me, as one which might, perhaps, 
have been taken to the replication, is that of 
duplicity; but this objection, if well found- 
■ed, cannot now be made available, as such 
an objection, like the one just noticed, can be 



successfully m'ged only when taken by spe- 
cial demxurrer. But the replication does not 
contain two sufficient answers to the plea. 
It does not allege the absence of the defend- 
ants from the state when the cause of action 
accrued, and, also, a subsequent departure 
and continuance abroad; for, the continuance 
abroad is indissolubly connected with, and 
dependent upon, the original absence, alleged. 
The insufficiency of the first allegation of 
the replication, considered as a distinct and 
independent answer to the plea, has ah'eady 
been determined. 

My conclusion in regai'd to the sufficiency 
of the replication necessarily rests upon the 
prior conclusion, that the defendants' posi- 
tion in regard to the proper construction of 
the statute of limitations is untenable, and 
that I must follow the construction of the 
court of appeals; but, upon this question of 
pleading, it may be useful to consider what 
course or com-ses the defendants, at this 
stage of the proceedings, Avere at liberty to 
pursue, for the pm-pose of bringing the case 
to a proper conclusion. If the position of the 
defendants' cotmsel had been tenable, and 
the statute limitation of six years, as plead- 
ed, was applicable to the case, (notwith- 
standing the defendants, as a foreign cor- 
poration, had never been, and were incapable 
of being, within the state,) the defendants 
could have demurred, and would have been 
entitled to judgment on the demm-rer. If, 
on the other hand, the defendants had, in 
fact, or in law, been within the state at the 
times the causes of action accrued, and ever 
since, the defendants might have taken issue 
upon the denial of those facts, as contained 
in the replication, and have concluded to the 
country. The defendants did not demm:, but 
rejoined, that the defendants were not out 
of the state when the suit was commenced, 
thus taking issue upon the most important 
and essential allegation of the replication. 
The prior allegation, that the defendants were 
and are a foreign corporation, and the subse- 
quent allegation of their continued absence 
from the state, were left imdenied, while a 
new issue was tendered, by the additional al- 
legation, "that, for six years before the com- 
mencement of this suit, and after the said 
causes of action acci'ued to the said plain- 
tiffs, against the said defendants, the defend- 
ants did not depart from and reside out of 
the state of New York," which allegation 
was then, for the first time, introduced into 
the pleadings. This new allegation, thus in- 
troduced into the rejoinder, standing alone, 
can furnish no answer to the replication. 
Indeed, in the case of a natural person, these 
allegations of the rejoinder might be true, if 
the defendant was within the state when the 
cause of action accrued, although he left the 
state within six months after, and then re- 
sided continually abroad, for seven years 
next- before suit brought; and it would not 
be contended that, in such a case, the stat- 
ute of limitations would be a defense. 
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But, if this new allegation, standing alone, 
could be considered a sufficient answer to> 
the replication, it would clearly be a depar- 
tui'e from the plea, and, therefore, bad on 
general demurrer; and, if this allegation be 
rejected as sui-plusage, the rejoinder is bad, 
on general demurrer, because, after taking 
issue upon the main and essential allegation 
of the replication, it concludes with a verifi- 
cation, instead of concluding to the country. 

The plaintiffs, at this stage of the case, 
might have interposed a general demurrer 
and had judgment, for, the common counts 
of the declaration are clearly good, {the spe- 
cial count has not been examined;) and, as 
the defendants have committed the first sub- 
stantial fault in pleading, the plaintiffs are 
now entitled to judgment upon the defend- 
ants' demurrer. 

This conclusion renders it unnecessary to 
consider the form or substance of the sur- 
rejoinder, which was a mere reiteration of 
the allegations of tlie replication; but, as 
the new allegations of the rejoinder were no 
answer to tlie replication, and as the rejoin- 
der concluded with a verification, I see no 
objection to the com"se pm'sued by the plain- 
tiffs. If the rejoinder had concluded to the 
counti-y, the plaintiffs might at once have 
gone to ti-ial upon the issue already joined, 
and they had a right to reiterate the allega- 
tions of the replication and conclude to the 
country, in order to go to trial upon the is- 
sues of fact, without the delay to be occasion- 
ed by a demurrer. Even if I am wrong in 
this, no objection to the com-se taken can be 
made available on this demurrer, as the first 
fault in pleading, in matter of substance, is 
clearly on the part of the defendants. 

As these questions of special pleadings in- 
volve only the costs upon the demm'rer, I 
have not thought it necessary to enter upon 
any critical examination of autliorities, or 
to review my early studies of elementary 
books. If we may judge from the experi- 
ence of the last forty years, the practice of 
special pleading will, at no distant day, un- 
der the progress of modern innovation, be 
classed among "the lost arts;" and, under 
the present pressure of the business in om- 
courts, a judge may be exciised, if he prefers 
to dispose of a mere question of costs almost 
wholly upon his recollection of the rules of 
special pleading, withoxit searching for au- 
thorities, or undertaking the labor of a crit- 
ical examination of the eases, especially 
A^'hen none were cited by the counsel upon 
the argument. 

The plaintiffs are entitled to judgment 
upon the demurrer, with leave to the defend- 
ants to amend their plea or rejoinder with- 
in twenty days, on payment of costs. 

[NOTE. Upon the subsequent trial of this 
case there was judgment for plaintiff.*!, and 
upon writ of error the jiidsiment was aliirmed 
bv the supreme court in Tioga R. Co. v. Blosb- 
burg & C. K. Co. 20 Wall. (87 U. S.) 137.] 



Case No. 1,564. 

The BLOSSOM. 

[01c. 18S; * 6 N. Y. Leg. Obs. 374; 1 Am. Law 
J. (N. S.) 354.] 

District Court, S. D. New York. Sept. Term, 
1845. 

CoLLisiOX — Between Sailing Vessels — Mode op 
Steeuixg — Vessel with Wi>'D Fhed JMeetin'g 
Vesskl Close-Hauled — Lights — Lookout — 
Damages — Cosseqccntial Damages. 

1. It is not culpable or improper conduct for 
the oiiioer or deck to take the helm of a vessel, 
and to receive and act upon the direction of 
the look-out as to the mode of steering her. 

2. A vessel running with the wind free, 
must give way to another close-hauled, without 
regard to their respective tacks. 

[Cited in The Maria and Elizabeth, 7 Fed. 
2.15.] 

[See The Eebecca, Case No. II.GIS; The Ar- 
gus, Id. 521; I'he Thomas Martin, Id. 13,- 
920; Allen v. Mackay, Id. 228. J 

3. Sailing vessels, coming into port in the 
night time, are not bound to carry lights. 

4. Pilot-boats, equally with other vessels, are 
guilty of gro-is negligence by running in the 
ni£:ht time without a competent look-out sta- 
tioned forward on the deck. 

[Cited in The Ancon, Case No. 348; Cianeim- 
inos Tow & Transp. Co. v. The Ripple, 41 
Fed. G4.] 

5. The man at the wheel is not a sufficient 
watch to fulfill the obligations of the boat in 
that respect. 

[See The Tillie, Case No. 14,040.] 

6. Tlie damages in case of collision, to be ad- 
judged against the party in fault, must be suf- 
ficient to restore the injured vessel to the con- 
dition she was in at the time of the collision. 

[See The New Jersey. Case No. 10,1(32; The 
Granite State, 3 "Wall. (70 U. S.) 310.] 

7. Actual injuries only are to be compensated 
for. The courts do not consider hypothetical or 
consequential damages. 

[See The Narragansett, Case No. 10,019.] 

In admiralty. This suit was instituted for 
the recovei-y of damages occasioned by a col- 
lision, on the 10 tb day of December, 1843, at 
sea, in the night, a few miles off Sandy Hook, 
between the schooner Harriet Smith, owned 
by the libellant, and the pilot-boat Blossom, 
owned by the claimants. The schooner was 
coming into this port from sea. and the pilot- 
boat was on her way out in pursuit of pdot- 
age business. By the pleadings and proofs it 
appears the wind was about \V. S. W., the 
schooner was heading about N. N. W., and 
pilot-boat about S. S. E. All these were es- 
timated cotu'ses. The schooner was struck 
about a foot forward of her stern, on the star- 
board quarter. Three stiinchions were bro- 
ken, part of the taffrail split, the bulwark torn 
about eight feet, and the whole stern racked 
and broken by the blow. The repairs cost 
thirty-one 30-100 dollars, but the ship-carpen- 
ter testified that in his judgment, the injiu-y 
to the schooner, in consequence of the col- 
lision, was from two hundred and fifty to 
three hundred dollars, and that the schooner 
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could not be replaced in a condition as good 
as before the injury without taking up her 
declc, and taking out the knees, &c. She was 
well manned and found. 

The pilot-boat was outward bound on a 
cruise, with a complement of six persons on 
board, all of whom, except one, an apprentice 
at the helm, were below at the time of the 
collision. The night was dark; and so dark, 
it was conteiided for the claimants, that it 
was impx-acticable to discover the schooner 
far enough ofE to afford the pilot-boat any 
way to avoid hei'. The pilot-boat carried a 
lantern under her bow. She had no look-out 
forward, and no person on deck other than 
tlie man at the helm. The schooner had two 
men stationed foi*ward on the look-out, one 
on the lee and the other on the weather bow. 
They and the mate, who was at the helm, tes- 
tified that they saw the light of the pilot- 
boat the distance, they supposed, of a mile 
or more off, and the two on the watch both 
saw the boat itself coming upon them several 
times its length off, before she struck the 
schooner. The schooner showed no light. 
There was contradictory evidence respecting 
the usage or custom on the coast for sailing 
vessels to cany lights, and also as to the util- 
ity and prudence of doing so. The mate of 
the schooner took the helm, and ordered the 
men keeping the look-out to give him direc- 
tions how to steer in respect to objects 
ahead. Evidence was given by the claimants 
to show the custom and usage of pilot-boats 
off this port to run in the night time with 
no more men on deck than the one at the 
helm. 

"W. Q. Morton, for libellants. 
F. B. Cutting, for claimants. 

BETTS, District Judge. It was argued 
for the pilot-boat that there was carelessness 
and want of due care and precaution in not 
carrying a light on board the schooner, and 
also in the ofiicer of the deck taking the 
helm himself, and ti-usting to a common sail- 
or to keep a look-out, and give orders how 
to steer. I do not consider those suggestions 
of any weight, because, if the mate had 
taken a position on the quai'ter-deck or mid- 
ships, he must have shaped his orders to 
the helmsman from the report of the look-out. 
Indeed, I apprehend the uniform usage is 
for the look-out to cry the direction to be 
given the helm, and for that call.to be obey- 
ed instantly, unless countermanded by an 
officer. The maritime law does not oblige 
sailing vessels to carry lights at sea in dark 
weather. 

The testimony as to the extreme darkness 
of the night is in conflict between the wit- 
nesses on board the pilot-boat and those on 
the schooner. The preponderance in num- 
bers is with the latter, and their opportu- 
nity for observation was also superior to 
that of the others; and the opinion given by 
the schooner's men, that the night was not 
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so dark but that the schooner might, at the 
time, be seen from another a distance far 
enough ofE to avoid her, is corroborated 
sti'ongly hy the occurrences succeeding the 
collision. 

Immediately after striking the schooner, • 
the pilot-boat glanced past her stern, was 
brought about into the wind, in order to as- 
certain her own damages, &c. The men be- 
low ran on deck, and one of them testifies, 
that after he got there, the vessels had sepa- 
rated, and he supposes were twenty yards 
apart, and that the schooner was under way 
going ahead. It is not to be supposed, in the 
confusion of such a moment, that the wit- 
ness could estimate time or distance with 
any accuracy, and the circumstances tend to 
prove that the vessels must have separated 
more than twenty yards, and probably five 
times that distance, when so seen by him. 
When they struck, both were under full way, 
with a xmited speed- of ten or twelve knots, 
and the headway of either was not apparent- 
ly checked by the collision. The schooner's 
stern was canted off to windward, and her 
bow thrown round more leeward, so that her 
sails were nearly filled, and this position 
would more probably increase than retard 
her speed. The supposed movement of the 
two in opposite directions being about 1,760 
yards (one jnile) in five minutes, they woiild 
separate twenty yards in fom* seconds; and 
if only half a minute is allowed for the wit- 
ness to be wakened by the shock, get on 
deck and malie his observation, the vessels 
"would, at that rate, be 140 or 150 yards 
apart. Almost instantly after the collision, 
another pilot-boat hailed the schooner, and 
asked if she wanted a pilot. Accordingly, 
she must have been seen from the pilot-boat, 
and it was judged by the sound of the hail 
she was 100 yards distant. In my opinion, 
the claimants do not succeed in proving the 
collision was owing to the exti'eme dark- 
ness of the night, and thus an inevitable ac- 
cident. 

The clear weight of evidence is, that it 
was not so dark but that the schooner could 
have been seen from the Blosson at the time, 
at such distance as to have enabled the pi- 
lot-boat easily to escape her. 

It is strenuously argued for the claimants, 
that the schooner must be considered run- 
ning with the wind free, or if she was on the 
wind, her larboard tacks were on board, and 
that accordingly it was her duty to give way 
for the Blossom, which was going close- 
hauled, with her starboard tacks on board, 
and was thus privileges to hold her com-se. 
That accordingly the fault of navigation, in 
this respect, was with the schooner. This 
state of the schooner is deduced from the 
com-se of the wind, and her steering, as esti- 
mated by the witnesses; and in the judgment 
of nautical men upon those data, the schoon- 
er must have been on a free wind. The state- 
ments of the points of the wind or course of 
the vessel are not made from observations of 
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the compass; they are merely the judgments 
of witnesses, and may doubtless be deemed 
correct in a general sense; yet the fact is ex- 
plicitly testified to by three witnesses, who 
were on the deck of the schooner, that she 
• was close-hauled, hugging the wind, and the 
helmsman of the Blossom says his boat was 
rimning out free, with the sheet off. These 
facts must outweigh all hypotheses drawn 
from charts or diagrams framed upon the 
supposed line of direction of either vessel. 
The fact positively asserted by imeonti-adict- 
ed witnesses, that the schooner was close- 
hauled upon the wind, that the pilot-boat was 
running free when they met, overbears all 
opinions of experts, that on the given course 
of the wind and steering of tho vessels, both 
of them ought to have been alike close-hauled 
or running free. The nautical rule is clear 
and positive in such ease, that the vessel 
sailing free must avoid the one close-hauled, 
if not prevented by insuperable obstacles. 
2 Dod. 85; 3 Hagg. Adm. 318; Westminster 
Review, No. 42, p. 6o; 3 Kent, Comm. 230. 
On these facts it was the duty of the pilot- 
boat to give way, leaving her free com-se to 
the schooner. I do not, however, make this 
the controlling consideration in the case, nor 
give weight to other particulars urged on the 
hearing, as that the schooner, being laden 
and inward bound, was entitled to keep her 
way under like circimistances against an 
outward-bound vessel in ballast; or that 
trading craft have that privilege specially in 
relation to pilot-boats, whose business it is 
to edge close upon vessels coming into port, 
to speak and board them if necessary, and 
are not to be regarded as having the priv- 
ilege of vessels making regular voyages. 
But, in concurrence with the leading author- 
ities in the federal com-ts and in England, I 
hold the pilot-boat did not use due care and 
precaution in running along the coast in the 
night time without having a competent look- 
out properly stationed on her deck. The 
Rebecca, [Case No. 11,G1S]; 3 Kent, Comm. 
230; Story, Bailm. § 611; The Chester, 3 
Hagg. Adm. 317. It was culpable negli- 
gence to trust this dutj' to the helmsman 
alone. His attention must be essentially oc- 
cupied with his own vessel, and her safe 
management will leave him imperfect means 
for observing objects outside of her; and if 
he may occasionally take a view off her, 
yet that is not his chief or most important 
employment. In the case of The Emily 
[Case No. 4,453], in this court, this point was 
fully considered; and the vessel which had 
not a look-out properly stationed, independ- 
ent of the helmsman, was pronounced in 
fault, and hable for injm-ies sustained by 
collision with others, which were managed 
with ordinary care and skill. The same rule 
must be applied in this case. The claim- 
ants fail proving the alleged custom and 
usage of running pilot-boats in the night 
time, without a look-out properly stationed 
forward, independent of the helmsman- 



Such usage, however largely practiced, could 
never be received in a maritime court as 
a justification. It is repugnant to all sound 
rules of navigation, and palpably danger- 
ous to life and property at sea. I should 
not hesitate to pronounce it grossly culpa- 
ble conduct to sail a vessel in the night with- 
out a sufficient watch stationed forward on 
her deck, whatever evidence might be given 
of the practice or custom in that respect. 
The more general such practice shall prevail, 
the more necessary it would become for the 
coui'ts to discountenance and correct it l)y 
the severest condemnation and penalties. 

I do not regard the accident one inevitable 
to both parties, but hold, on the proofs, that 
it resulted from the want of due skill and 
care on the part of the Blossom. 

The damages of the libellant are not to be 
limited to the mere cost of repairing the 
schooner. The libellant is entitled to a rep- 
aration of his actual injury, that is, his ves- 
sel should be made to him staunch and serv- 
iceable to a like degree as she was before 
the collision; but he cannot recover for sup- 
posable or consequential damages. The re- 
pairs made did not place her in the sound 
condition she was before this injm-y; nor is 
an estimare given of what it will cost to 
take up the deck, and replace knees, &c.; 
and in the absence of such estimate, it may 
be safely concluded that a like expenditure 
with that already made, will be needed to 
fm-nish such repair. 

I accordingly decree that the libellant re- 
cover ?62.60, with his costs to be taxed; but 
as this valuation may be regarded by the 
parties below or beyond the actual value of ' 
the work required, leave is given to either 
party to take a reference on the point, as 
to what it would cost to place the schooner 
in as serviceable a state as she wa.'! before 
the collision. If both parties do not unite 
in the reference, then it is to be taken at the 
expense of the one asking it. 
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BLOSSOM et al. v. SMITH et al. 

[3 Blatchf. 31G.] ^ 

Circuit Court, S. D. New York. Oct. 1, lSo5.* 

Cakrieks— Bill op L.vdixg— Ddlivery of Caugo 
— Cl'stom and Usage. 
Resin is not permitted to' be stored in the 
city of New York. It is the usage, in Ne^v 
York, that, when a vessel arrives there with 
a cargo of naval stores, such as resin, eonsisn- 
ed to different houses, the house to wliich 
the largest consignment is made, has a right 
to select the yard, in Brooklyn, at which the 
cargo shall be delivered, and all the other con- 



^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

=" [Reversing decree of the district court in. 
Case No. 1,5U6.] 



[3 Fed. Cas. page 743] 



(Case No. 1,565) BLOSSO]\r 



signees are bound to take their consignments at 
the same yard. Where, in such a case, the 
largest consignee selected a yard in Brook- 
lyn, but the owner of that yard would not per- 
mit the libellant's resin to be landed there, be- 
cause of some personal difficulty with him, and 
not for any fault of the master or owner of the 
vessel; and the master notified the libellant 
and requested him to send lighters to take his 
resin from the vessel, but he refused; and the 
master then sent the resin to a yard in Broolc- 
lyn: Eeld, that the master discharged his whole 
dutj', and that no action would lie against the 
owner of the vessel for a failure to deliver ac- 
cording to the bill of lading- 
[Cited in The Marv E. Taber, Case No. 9,209; 
Devato v. 823 Barrels of Plumbago, 20 
Fed. 518.] 
[Appeal from the district com-t of the Unit- 
ed States for the southern district of New 
York.] 

In admiralty. This was a libel in person- 
am [by Benjamin Blossom and Charles J. 
Blossom against Jonas Smith and Paul 
Hulse], filed in the disti-ict coxtrt, to recover 
the value of a quantity of resin. Aiter a 
decree in that com-t in favor of the libel- 
lants [Case No. 1,566], the respondents ap- 
pealed to this com-t. [Reversed.] 
Erastus C. Benedict, for libeUants. 
Daniel Lord and John E. Bm-rill, Jr., for 
respondents. 

NELSON, Circuit Justice. The resin in 
question in this case was shipped at Wil- 
mington, North Carolina, in a vessel belong- 
ing to the respondents, and was consigned to 
the libeUants. There were severfil other con- 
signments of resin by the same vessel. She 
arrived at New York on the 20th of May, 
1S53, and hauled over to MitcheU's yard, at 
Brooldyn, to land her cargo, where the dif- 
ferent consignments of resin were delivered, 
except that consignment to the libeUants. 
The agent of Mitchell refused to permit this 
consignment to be landed at that yard. The 
libeUants were notified of this by the master, 
and were requested to send lighters to re- 
ceive the i-esin from the vessel. This they 
refused to do, and required that it should be 
delivered at a yard belonging to themselves, 
in Brooklyn, about a mile and a half from 
Mitchell's, or at some other yard there where 
naval stores were received. The master then 
hauled over to the vessel's own pier, in New 
York, and notified the libeUants of his readi- 
ness to deliver the resin there. They re- 
fused to receive it there. Resin is not per- 
mitted to be stored in the city of New York. 
The master then sent the article, in lighters, 
to a public yard in Brooklyn, and notified the 
libeUants, and tendered to them the receipt 
given to him at the yard for its delivery, and 
demanded the freight, including the expense 
of lightering. The libeUants tendered the 
freight, excluding the lighterage, and de- 
manded the resin. 

According to the usage of the trade, when a 
vessel arrives with a cargo of naval stores, 
such as resin, consigned to different houses 
in New York, the house to which the largest 



consignment is made has the right to select 
the yard in Brooklyn at which the cargo shaU 
be delivered, and aU the o.ther consignees are 
bound to take their consignments at the same 
yard. The master is not obliged to deliver 
each consignment at any yard which its -con- 
signee may choose to select, or to go from 
yard to yard for the pm-pose of making a de- 
livery. 

In this case, the consignee of the largest 
quantity selected Mitchell's yard. The agent 
of MitcheU, however, refused to permit the 
libeUants' resin to be landed there, as he had 
a right to do, for aught that appears. It 
seems that some personal difficulty existed 
between the owner of the yard and the 
libeUants, and that orders had been given not 
to allow any consignment to their house to be 
landed there. The question is— what was the 
duty of the master, under such circum- 
stances? He had complied with the usage, 
so far as was In his power, and was ready 
to land the goods in conformity to it, but 
was met by a refusal to permit the landing 
of this part of his cargo. The usage did not 
require him to land the article at any other 
place, but did require that he should have it 
at that particular place ready to be deliv- 
ered. It seems to me that, unless the fault 
which led to the refusal of the owner of the 
yard was attributable to the master or owner 
of the vessel, the only'fm-ther step required 
of the master, in justice or fair dealing, was 
taken by him in this case, namely, to notify 
the consignees, so that they might either pro- 
vide for the landing of the article at the place 
designated by the usage, or send lighters to 
receive it from the ship. 

The usage, if of any force or obligation, 
plainly enough implies that the consignee 
shaU provide for the landing at the place it 
designates. Otherwise, it would fluctuate ac- 
cording to the caprice or passions of the 
owner of the yard selected in pursuance of 
it, and the master be left without guide or 
direction in -the matter. 

The case in hand is stiU stronger. The re- 
fusal to permit the landing arose from an- 
exception taken to the conduct of the libel- 
lants. No exception was taken to the mas- 
ter or the owner of the vessel, or to their 
conduct in the matter. And yet, it would 
seem, from the claim of the UbeUants, that, 
in some way or other, the master or owner 
should be held responsible for the conse- 
quences. The claim is neither generous nor 
just. Nor do I think it the legal result flow- 
ing from the circumstances of the case. 

It is said, that the master was bound to de- 
liver the goods to the consignees, in order to 
discharge himself from the obligation in the 
bUl of lading. But this must be according 
to the usage of the trade. That required 
him to deliver the goods at Mitchell's yard. 
They were taken there ready to be delivered, 
and no one was ready or willing to receive 
them. After notifying the consignees of the 
fact, it was their duty to provide a place 
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there, or receive them from the ship; and, 
on a refusal, any expense to which the ship 
was subjected, in the fuither steps to pro- 
vide a place, was at their expense. This 
was not a case where the vessel could select 
her own dock or place of landing— the one 
where she was accustomed to deliver her 
goods, and which her owner provided. 

I think that the court below en-ed, and that 
the decree should be reversed, and the libel 
be dismissed, with costs. 



Case nSTo. 1,566. 

BLOSSO:^ V. SillTH. 

[31 Hunt, Mer. Mag. 203.] 

District Court, S. T>. New York. April 26, 
1854.^ 

Cakriei!S~Bili. of Lading— Demvert of Cargo 
— CrsTOM AXT> Usage, 
P8y law, resin is not permitted to be stored in 
New Yoriv City, and, by local usage, on arrival 
of a vessel, the consigiiee of the largest quan- 
tity of cargo may designate a public wharf in 
Brooklyn for delivery, in which designation the 
other consignee,-? must acquiesce. The largest 
consignee designated a Avharf, but the agent of 
the wharf owner forbade the landing. "There- 
upon the master of the vessel notified a con- 
signee of the resin to lighter it from the vessel, 
which he refused, when tlie master landed the 
resin at another wharf, with instructions not to 
deliver the same unless the lighterage as well 
as freight was paid. Held, that the vessel failed 
to deliver the resin in the port of New Yorlt, as 
required by the bill of lading, and that her 
ownei-s were liable for the value thereof.] 

[In admiralty. Libel in personam by Ben- 
jamin Blossom and Charles J. Blossom 
against Jonas Smith and Paul Hidse to re- 
cover the value of 69 barrels of resin eon- 
signed to libelants. Decree for libelants.] 

INGERSOLL, Disti-ict Judge. In the 
month of May, 1853, sixty-nine barrels of res- 
in were shipped on board the schooner R. 
AV. Brown, owred by the respondents, at 
Wilmington, North Carolina, to be carried to 
the port of New York, and there delivered 
to the libelants, dangers of the sea only ex- 
cepted, and the master issued the regular 
bills of lading therefor A law of the state 
of New York prohibits the storing of resin 
in the city of A'^ew York, and the custom of 
the port is to land resin at one of the pubhc 
wharves in Brooklyn, and that the consignee 
of the largest quantity of such goods on 
board shall designate which wharf the ves- 
sel shall go to. The schooner arrived at this 
port, with the resin on board, May 26th, 
1853, and, in accordance with the custom, 
the consignee of the largest quantity of na- 
val stores on board named Mitchell's wharf 
as the one to which the vessel should go. 
Accordinglj'- she proceeded thither, and land- 
ed all the goods on board except the sixty- 
nine barrels, which the agent of the owner 

' CReversed by the circuit court in Case No. 
1,565.] 



of the wharf forbade the carrier to land up- 
on the wharf. Notice was therefore given 
to the libelants to lighter the goods frojtn the 
vessel- They, however, neglected to do this, 
insisting that the goods should be landed at 
one of the public wharves in Brooklyn. On 
the 2d of June, the schooner, with the resin 
on board, hauled over to pier 28, East river, 
in the city of New York, and notice was again 
given to the libelants to come on board the 
vessel and take the goods there. They still 
refused; and on the Sth of June the carriers 
lightered the resin over to Lyon & Haff's 
yard, in Brooklyn, and stored it there, giving 
notice to Lyon & Haff not to let the libelants 
have it unless they paid the lighterage, in ad- 
dition to the freight. The libelants, having 
tendered the freight and demanded the resin 
ID vain, brought this suit upon the bills of 
lading for its non-delivery. 

An attempt has been made by the respond- 
ents to prove, that when the owner of the 
wharf selected by the consignee of the lar- 
gest qtiantity of goods on board the vessel 
refuses to permit the goods of a particular 
consignee to be landed at such wharf, it is 
by custom made the duty of such particular 
consignee to send lighters for the goods, and 
have them lightered from the vessel to an- 
other public wharf. But the attempt to es- 
tablish this latter custom by sufficient proof 
has failed. In the few cases which have oc- 
curred of such refusal, sometimes the con- 
signee has lightered the goods, and some- 
times the carrier has lightered them, and 
sometimes the ship has hauled to another 
wharf. The general custom is as above 
stated. 

The sole question in this case is, whether 
the carrier has delivered the resin to the li- 
belants according to the bill of lading; or, if 
he has not, whether he has shown any good, 
valid, legal excuse for not so doing. The 
resin has never come into the actual posses- 
sion of the libelants. It has been landed on 
one of the wharves of Brooklyn, where, by 
cusitom, the carrier had a right to land it, 
provided he gave the libelants sole and ex- 
clusive control over it, upon their paying 
freight. This control the respondents refuse, 
unless the libelants will pay the lighterage, 
in addition to the freight. If they have the 
right to demand this, the libelants cannot re- 
cover in this suit; and they have no right 
to demand this, unless the libelants were in 
the wrong in neglecting to receive the goods 
according to the notices. The respondent 
says, that the libelants were in the wrong in 
two instances. First, in not sending their 
lighters for the goods when the schooner was 
at Mitchell's wharf; second, in not receiv- 
ing the goods on the vessel's deck when she 
was lying at pier 28. 

1st. There is no law or custom which com- 
pelled the libelants to lighter the goods from 
the vessel at Mitchell's wharf. The carrier's 
contract was to deliver the goods at the port 
of New York, and on such a contract the 
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custom is to deliver them on one of the pub- 
lic wharves at Brooklyn. There is no cus- 
tom to deliver at the ship's sides in a lighter. 
Such is not the usual way of delivery, and an 
offer to deliver it will not satisfy the con- 
tract; and if the owner of the wharf wrong- 
fully prevents the diseharjje of the goods, the 
carrier is not excused from fulfilling his con- 
ti'act, which is to land at some wharf. The 
libelants were not in the wrong, therefore, in 
neglecting to send lighters for the goods 
while the schooner was lying at Mitchell's 
wharf. That was no part of the conti-act, 
and there is no custom which makes it such, 
or imposes any such duty on the consignee. 

2d. The libelants were not in the wrong in 
not receiving the goods on the deck of the 
vessel at pier 28. By the law of thei state, 
and if that law was vot in existence, yet by 
the custom of the port, the city of New York 
is established to be not a usual and proper 
place for the delivery of the resin. And no 
tender is in conformity with the contract to 
dehver, unless the place where it is tendered 
is a usual and proper place for its delivery. 

The decree of the court, therefore, is, that 
the libelants recover of the respondents the 
value of the resin in conti-oversy at the time 
when it was demanded, less the freight. 

Ordered refex*ence to a commissioner to as- 
certain that amount. 



Case Mo. 1,567. 

BLOUNT et ux, v. DARRACH. 

[4 Wash. 0. 0. 65T.] ^ 

Circuit Court, E. D. Pennsylvania. April Term, 
1827. 

GUAKDIAir AND WaRD— ACCOUNTING — DeGBEB OF 

OnPHAN's Court— Conclusiveness. 

. 1. The decree of the orphan's court in Penn- 
sylvania of a deceased guardian's account, the 
subsequent guardian of the iufant being a par- 
ty to the controversy, is conchisive, and a com- 
plete bar to a bill in equity in any other court. 
[Cited in Rhoades v. Selin, Case No. 11,740.] 

2. The doctrine of the conclusiveness and 
effect of judgments and decrees in courts of 
peculiar jurisdieiiou, and others, examined and 
stated. 

In equity. The bill states that the female 
plaintiff [wife of Blount] is the daughter of 
Daniel P. Knight, formerly of Philadelphia 
county, who, on the 22d of April, 1808, con- 
veyed to James Darrach, Thomas Bioren, and 
John Bioren, a certain real estate in trust 
for himself for life, and after his death, to 
the use of his said daughter in fee tail; and 
in default of issue, to the use of the children 
of Michael Knight, and his sister Ehzabeth, 
as tenants in common in tail; and in default 
of such issue, then to the use of said Daniel 
P. Knight and his heirs. That tlie said 



^ [Originally published from the MS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Daniel P. Knight died in the year 1809, leav- 
ing his said daughter a, minor, to whom the 
aforesaid James Darrach was appointed 
guardian, and who continued to act as such 
until his deatli. After his death his execu- 
tors filed an account of the guardianship of 
their testator in the orphan's court of the 
city and county of Philadelphia, and auditors 
were appointed to audit and settle the same; 
who reported a balance due to the said 
Elizabeth Knight by the estate of her late 
guardian, of $1897, to the 1st of February 
1816. Of this balance the executors paid to 
William Bradford, Jun., who had been ap- 
pointed tiie guardian to the said Elizabeth 
after the death of James Darrach, the sum 
$1798 49 cents, on the 9th of November 1819. 
That at the time of the. aforesaid settlement 
of the said guardianship account, the said 
Elizabeth was' an infant, and no attention to 
the said settlement was paid by her guardian, 
William Bradford, Jun. The bill tlien char- 
ges that tlie account so settled ivas replete 
with errors and omissions, particularly in 
the following instances: 1. Thac no interest 
is credited the ward on the sums received 
by her said guardian from the commencement 
of the account to the 1st of February 1815. 
2. That no rents are credited for a house. No. 
301, North Front sti'eet, in the Northern 
Liberties, except a small amount, much less 
than was received by her guardian, or if 
not received, they were lost by the negligence 
of her guai-dian. 3. That tliere ai-e various 
deficiencies in the account as to rents on a 
wharf and lot in the Northern Liberties, and 
that the account throughout is imperfect 
The bin calls upon the defendants, the 
executors of James Darrach, to discover 
whether rents, and other sums of money be- 
longing to the ward were not received by 
their testator beyond what are credited in 
the aforesaid account, and whether divers 
sums of money did not remain in the hands 
of their testator from time to time, on which 
no interest is allowed in said settlement; and 
whether a sum of money was not withheld 
by the executors from her guardian, Mi-. 
Bradford, under the pretence of the same 
being due by the said William Bradford, in 
his individual capacity, to the estate of 
James Darrach; to produce the books of 
their testator, which contain many entries 
or accounts respecting the estate of his said 
ward. The prayer of the bill is for an ac- 
count of the guardianship transactions of 
James Darrach. 

To this bill the defendant filed a plea, 
setting forth, that on the 20th of October 
1809, the orphan's court of the city and 
county, of Philadelphia, on the petition of the 
grandmother of the said Elizabeth Knight, 
then seven yeai's of age, appointed James 
Darrach her guardian; the duties of which he 
undertook, and exercised until the time of 
his deatli, which happened on the 16th of 
February 1816. That on the 17th of Septem- 
ber 1817, the said Elizabeth, being then of 
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tlie age of fourteen years, chose, and tlie \ 
orphan's court appointed "William Bradford, 
Jtin,, and Thomas Vanzant her guardians, 
who continued as such until she arrived a,t 
full age. That the defendants, as executors 
of James Darrach, filed in the orphan's court 
the account of their testator of liis guardian- 
ship of the said Elizabeth; and on the 19th _ 
of July ISIG, auditors were appointed by the 
said court to settle and report on the said 
accounts. That one of the guardians of the 
said Elizabeth appeared before the auditors, 
and examined the said aceoimt, Avith the 
Touchers, altered some of the items in it, 
charged interest on moneys in the hands of 
the guardian, thereby increasing the balance 
due to the ward, which account, so altered 
and examined, was reported to tlie said 
court, and was, by the decree of the said 
com't, allowed and confirmed, and the same 
I'emains unappealed from or reversed on er- 
ror. Which settlement, report, and decree, 
the defendants, after protesting that there 
are no errors in the same; plead in bar of 
tlie bill, and of the account and discovery 
thereby prayed. [Bill dismissed.] 

Mr. Bayard and J. R. Ingersoll, for plain- 
tiffs. 

Mr. Dwight and Thomas Sergeant, for de- 
fendant. 

AVASHINGTON, Circuit Justice. This cause 
having been set down to be argued on the 
plea, the allegations contained in it must an 
be taken as true. The single question which 
arises upon the facts stated in the plea is, 
wliether tlie account of the guardianship of 
James Darrach, which by the decree of the 
orphan's court was allowed and confirmed, is 
conclusive or not, so as to be a bar to the 
discovery and relief sought to be enforced 
by this bill? 

The general principles of law in respect to 
the conclusiveness of the judgments and de- 
crees of the domestic tribunals of the country 
are well settled, and perfectly intelligible. A 
judgment or decree of a court of competent 
jurisdiction, directly upon the point, is con- 
clusive between the same parties, or their 
privies, upon the same matter, coming di- 
rectlj' in question in another coiu't of con- 
current jurisdiction. The rule is founded up- 
on considerations as well of abstract justice 
as of public policy which forbids the litiga- 
tion of any matter which has been once fairly 
determined by proper arid competent author- 
ity between the same parties, or those stand- 
ing in the relation of privies to them. If th*' 
matter, or the parties be different, the former 
judgment, if admitted in evidence at all, as 
in particular cases it may be, can be so 
only as prima facie evidence, but not con- 
clusive. And so extensive and universal is 
this principle, that it includes the judgments 
or determinations of tribunals having com- 
petent authority to decide, whether they be 
of record or not Where the matter adju- 



dicated is by a court of peculiar and exclu- 
sive jm'isdiction, and the same matter comes 
incidentally before another court, the sen- 
tence of the former is conclusive upon the 
latter, as to the matter directly decided, not 
only between the same parties, but against 
strangers. Duchess of Kingston's Case, liO 
Howell St. Tr. 355; Strange, 4S1; Doug. 
407; 2 H. Bl. 41G; Harg. Law Tracts, 440. 
The subjects of inquiry then in the present 
case are: Ilad the orphan's court jurisdiction 
of the matter on which they made their de- 
cree? Is that the same matter whicli this 
bill seeks to litigate in this court? Are the 
parties the same, or in privity with those 
who were parties in the orphan's court? 
And lastly, how far is that decree binding 
on the plaintiff in consideration of the in- 
fancy of Elizabeth Knight at the time it 
passed? 

1. By the act of assembly of 1713, of this 
state, -'for establishing the orphans' courts," 
they are declared to be "com-ts of record," 
with power to call on executors, administra- 
tors, guardians, and others, who are en- 
trusted with, or accountable for property, 
real or personal, belonging to any orphan, 
and cause them to exhibit true and perfect 
inventories, and accounts of the said estates. 
By the third section of this act, the orphan's 
court, upon complaint being made that any 
person having the care and trust of a minor's 
estate, is like to prove insolvent, or shall re- 
fuse or neglect to exliibit true and perfect 
inventories, or to give full and just accounts 
of the estates come to their hands or knowl- 
edge; is required to cause such guardians or 
tutors of orphans or minors, to give such 
security as the com-t may think proper. The 
sixth section provides, that guardians shall 
not be liable for interest but for the sur- 
plusage of the estate remaining in their 
hands or power, belonging to the minor, when 
the accounts of their administration are, or 
ought to be settled and adjusted before the 
orphan's com-t, or register general, respec- 
tively. The eighth section invests this court 
with a power to issue attachments for con- 
tempt, against those who have been sum- 
moned to appear therein, and to enforce obe- 
dience to their warrants, sentences, and or- 
ders concerning any matter cognizable there- 
in, as fully as any court of equity can do. 
The party aggi'ieved by any final sentence 
of tlie said com't is, by the succeeding section, 
allowed an appeal to the supreme court. 
The eleventh section declares, that, when 
any minor shall attain to full age, if the 
person entrusted or concerned for them as 
before mentioned, shall have rendered his 
accounts to the orphan's court, according to 
the direction of this and other acts, and paid 
the minor his full due, the minor shall ac- 
knowledge satisfaction in the said court; and 
if he refuse to do so, the com-t is required to 
certify how the said person concerned has 
accounted and paid, which shall be a sutii- 
eient discharge of the guardian, &c., who 
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shall so account and pay, and thereupon his 
bond shall be delivered up and cancelled. 
By the tenth section of the act of 1807, 
where the personal estate or a minor is in- 
sufficient for his maintenance and education, 
the orphan's court may allow the guardian 
to sell so much of the real estate as may 
be necessiu-y for those pm"poses; and, in a 
note to Smith's edition of the Laws (volume 
1, p. 87), he observes, that the persons di- 
rected to sell, are most commonly obliged, by 
the acts authorising the same, to exhibit 
their accounts for settlement in the orphan's 
court. Upon a view of the above provisions 
respecting the orphan's court, I could not 
entertain a doubt, were the question before 
me for judgment for the fii'st time, that that 
court has Jm'isdiction to settle and to allow 
oj' confirm the accounts, of guardians, and 
finally to decide upon the different items 
of those accoimts, subject to the reversing 
and correcting jm'isdiction of the supreme 
court But if this point were at all doubtful, 
I talie it to be settled by the decision of the 
supreme court of the state in Richards' 
Case, 6 Serg. & R. 4G2. That case came on 
upon a rule to show cause why the wards 
should not be permitted to appeal on giving 
secm-ity for costs only; in which it was 
decided that an order of confirmation by 
the orphan's court of a report of auditors 
on the final settlement of a guardian's ac- 
count is a final decree; but that that court 
has no authority to go further, and to decree 
payment of a balance from the ward to the 
guardian on such settlement "It is going 
far enough," observes the learned judge who 
delivered the opinion of the court, "to say 
the confirmation of the accoimt shall dis- 
charge the guardian, without directly involv- 
ing the ward in personal liability." It is 
added, "the orphan's court is ex officio the 
protector of the ward, and interferes no 
iurther than to compel the guardian to ac- 
ount with him." 

2. The next inquiry is, whether the matter 
decreed by the orphan's com"t, is the same 
which this bill seeks to htigate? Upon this 
subject there. can be no doubt. The matter 
presented to that court by the executors of 
James Darrach for its consideration and de- 
cision, was the guardianship accounts of 
their testator, of the estate of his ward, 
Elizabeth Knight That account was refer- 
red by the coiu't to auditors, who made their 
report, stating the balance due by the de- 
cedent to his late ward, and this report was 
by a decree of the said com't allowed and 
confirmed. The object of this bill is to open 
that account for the purpose of enabling the 
plaintiff to surcharge and falsi]^ it in the 
particulars stated in the bill. The prayer of 
the bill, both as to discovery and relief, is 
confined to that object 

3. The next - inquiry is, was Ehzabeth 
Knight, in whose right the plaintiff claims, 
a party to the proceedings in that com-t upon 



which the decree of confirmation was passed? 
The plea states that her guardian, duly ap- 
pointed by the orphan's court, appeared be- 
fore the auditors, litigated the account pre- 
sented by the executors, and by objections 
successively made to some of its items, in- 
ci-eased the balance which was finally report- 
ed and decreed in favour of his ward. "Will 
it be doubted that he legally represented his 
ward, so as to make her a party to the 
proceedings before that com-t? By the sev- 
enth section of the act of 1713, before re- 
ferred to (1 Smith, 184), the orphans' com-ts 
are authorized to appoint guardians, next 
friends or tutors, over minors; "who shaU 
be allowed and received without fm-ther ad- 
mittance to prosecute and defend all actions 
and suits relating to the orphans or minors, 
in any com-t of the province." 

Lastly; it is to be seen, how far the decree 
of the orphan's court, made during the mi- 
nority of Elizabeth Knight, is binding upon 
her, or those claiming in her right? The 
general rule of the court of equity is, that 
no decree can be made against an infant, 
without giving him a day to show cause 
after he comes of age. When he is plaintiff, 
he is, unless under extraordinary circum- 
stances, as much bound by a decree, and as 
little privileged, as an adult And even in 
the former case, he will not be permitted 
to travel into the account, or where a fore- 
closiu:e has been decreed, to redeem by paying 
what is reported due; but is only allowed 
to show an error in the decree. If at law he 
suffer a recovery, he is so far bound, that 
he cannot enter on the land until he has 
reversed the judgment upon writ of error. 

It is probable that in this case, the plaintiff 
in right of his wife, might be permitted, in 
the orphan's court to show cause against 
the decree of that court rendered during her 
infancy, by showing specific errors in the ac- 
count, or that the subject might be re-exam- 
ined in the supreme com-t by appeal or writ 
of error. As to this matter, however, it 
would not become me to give an opinion. 
But it is clear to my mind, beyond all ques- 
tion, that the correctness of the decree of 
the orphan's com-t cannot be examined into 
by this court, which can only claim to exer- 
cise concm*rent jurisdiction to compel guard- 
ians to settle their accounts where they 
have not done so before some other compe- 
tent tribunal. 

'J'he plea therefore, averring that the bal- 
ance decreed by the orphan's com-t has been 
paid, and relying upon that decree in bar of 
the other parts of the bUl, is, what it pro- 
fesses to be, an answer to the whole biU, 
and consequently I must decree the bill to 
be dismissed with costs, but without preju- 
dice to any remedy which the plaintiff may 
think fit to pm-sue elsewhere. 
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Case l^o. 1,568. 

BLUE V. RUSSELL. 

[3 Crandi, C. O. 102.] ^ 

Circuit Court, District of Columbia. May 
Term, 1827. 

Negotiable Ixstrujiexts— Pleading A^'D Proof 

— EVI!>EXCB — StUIKIXG OUT rLAi:MTlFF'S IS- 

noKSEMcxT ox Trial. 

1. A note payable in t-^velve months "with 
interest" Avill not support a count upon a note 
payable in tweh'e months -without interest. 

[See Coyle v. Goz7.Ier, Case Ko. 3,312; U. S. 
V. Lee, Id. 15,5SG.] 

2. The plaintiff was permitted to stril^e out 
Iiis own indorsement of the note, after it had 
been offered in evidence to tlie jury and ob- 
jected to, on account of such indorjiement. 

At law. Assumpsit upon the defendant's 
promissoiT note, payable in twelve months 
with interest. The declaration omitted the 
words "with interest." 

THE COURT decided the Tariance to be 
fatal; there being only one count, namely, 
on the note. 

A juror bein?? withdrawn, the plaintiff had 
leave to amend his declaration, and THE 
COURT refused to continue the cause. 

The note had upon its back the blank in- 
dorsement of the plaintiff (who was the 
payee) and of another person. 

ilr. Barrel!, for the plaintiff, was permitted, 
after offering the note in evidence, and after 
objection to its going to the jury on account 
of the indorsement of the plaintiff, to sti-ike 
out the indorsements. 

CRAKCH, Chief Judge, doubting. 

Verdict for plaintiff, $1700. 



Case ISTo. 1,569. 

The BLUE JACKET. 

[10 Ben. 248.] - 

District Court, E. D. Xew York. Jan. Term, 
1879.== 

SniFPiSG— Damage to Cargo— Perils of the Sea 
— Negligence of Master — Survey. 

1, A quantity of sacks of barley were shipped 
at San i<'raucisco, to be carried to New \ork, 
under bills of lading which excepted perils of 
the sea. The ship met with heavy weather and 
began to leak before she reached the Horn, and 
put into Rio in distress. A survey was had, 
which recommended that the cargo be dis- 
charged until the leak should stop or the ship 
should be in ballast trim. Accordingly, all the 
cargo was discharged except 3,0!J3 sacks of bar- 
ley forming the ground tier, with some at the 
eiids of the ship. A second survey was then 
had, which reported that the underside of the 
ground tier Avas damasjed by sea-water, but 
recommended that all the cargo, damaged or not 
damaged, should be taken forward. The ship was 
then, repaired, the cargo was reloaded, it being 

^ [RepLTted by Hon. William Craneh, Chief 
-Judge.] 

- [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

^ Affirmed by the circuit court, July, 1S80. 
.[Decree unrei)orted.] 



all then dry, and the voyage completed. On 
the discharge of the cargo at New York it was 
found not only that a portion of it had been 
damaged by salt water, but that the rest of if, 
though in external appearance undamaged, had 
to a great extent lost the malting quality, and it 
was sold at auction at a loss, and libels were 
filed against the ship to recover the damage: 
Jhid, that, as to the cargo which appeared to 
have bpf^n wet with .'lea-water, the ship was not 
responsible, because it came from the leak, which 
was a peril of the sea. 

2. That, as to the destruction of the malting 
quality, the cause of it appeared to be the 
leak, which, causing a damp atmos])here in the 
hold, had led to the germination of the grain, 
and that the presumption was that the leak 
had caused that damp atmosphere before the 
.sUi]) arrived at jU<>, and that th"re was no evi- 
dence to overbear that presumption. 

3. That, on the proofs, the master, having fol- 
lowed the advice of a duly "constituted survey 
in good faith, could not be held neslisjent in tak- 
ing in the cargo that had been discharged with- 
out taling out the ground tier. 

[See The Amelie, 6 Wall. (73 U. S.) 27.] 

4. That the action could not be maintained, 
inasmuch as no breach of duty on the part of 
the master had been shown. 

In admiralty. 

[See Neidlinger v. Insurance Co. of North 
America, Case No. 10,0SG, for decision of a 
case arising out of substantially the same 
state of facts.] 

Scudder & Carter and W. W. Goodrich, 
for libellants. 
Benedict, Taft «& Benedict, for claimant. 

BENEDICT, Disti-iet Judge. These two 
actions, which were tried together, are 
brought by David Jones and by Adam Neid- 
linger et al., the owners of certain sacks of 
barley shipped in San Francisco upon the 
ship Blue Jacket, to be transported therein 
to the citj^ of New York, and there delivered 
in like good order as received. 

The bills of lading admit the reception of 
the barley in good order and agree to de- 
liver it in New York, perils of the sea ex- 
cepted. 

The number of sacks consigned to the libel- 
lant Jones was 9,087; the number consigned 
to Neidlinger was 10,822. All are proved to 
have been well stowed in San Francisco, 
aud when the ship sailed she was sound and 
staunch. On the voyage the vessel met 
with heavy weather and began to leak be- 
fore she reached the Horn. The leak in- 
creased so that finally she was compelled 
to bear up for Rio in distress. She arrived 
in Rio in disti-ess on the 15th of January, 
1877, and a smwey was had by which it was 
recommended that the cargo be discharged 
until the leak should stop or the ship be in 
ballast trim. In accordance with the recom- 
mendation of the sm'vey 22,817 sacks of bar- 
ley besides other cargo were taken out, leav- 
ing in the ship 3,093 sacks, forming the 
ground tier, with some at the end of the ship. 
After the discharge of this part of the cargo 
a second smwey was bad; according to that 
survey some of the barley and wool amid- 
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ships was llien slightly damaged, and the 
under side of the lower tier in the lower 
hold was damaged by sea-water. The rec- 
ommendation of the sm-vey was that all the 
cargo, damaged or not damaged, be taken 
forward to its original destination. In ac- 
cordance with this recommendation the ship 
went upon the doclc on the 16th of February, 
and was then repaired. On the 1st of March 
she began to take in her cargo again, and on 
the 18th of March she sailed for New York, 
where she arrived in safety on the 11th of 
May, and without any fmther damage from 
perils of the seas. 

Upon the discharge of the barley in New 
York two kinds of damage were disclosed. 
Some of the sacks showed ordinary sea dam- 
age, caused by sea water haying leaked into 
the vessel and upon the sacks. In the view 
I take of this c:: -, it is immaterial what 
number of sacks were damaged from this 
cause. The remainder of the barley, con- 
stituting the greater part of the cargo, was 
bright, hard and in external appearance 
sound and undamaged. Ijpon testiag the 
barley for that pm-pose, however, it was as- 
certained tnat the great proportion of tlie 
grains had lost, the malting capacity, and 
conseauently the barley was unfit for malt- 
ing and unmerchantable as barley for malt- 
ing purposes. Whereupon it was all sold at 
auction and brought from 47 to 55 cents per 
bushel, the market price of merchantable 
barley fit for malting being then $1.10 per 
bushel. 

These actions are brought to recover of 
the ship the loss as disclosed by the auction 
sale. In my opinion they cannot be sus- 
tained, and for the following reasons:— In 
regard to that part of the barley with which 
sea water came in contact, of com-se the ship 
is not responsible, because no sea water 
reached the cargo except through the leak 
which occmTed before the ship put into Rio, 
and that ai'ose from a peril of the seas. In 
regard to the destruction of the malting ca- 
pacity of the rest, the ship is not responsible, 
for the reason that, if the cause of this con- 
dition of the bai-ley can be inferred from any 
facts proved, that cause was the sea water 
that leaked into the vessel, which, by creat- 
ing a damp atmosphere in the hold, started 
germination in the grain, and that being 
thereafter stopped, would never start again. 
As germination in grain is the natm'al re- 
sult of dampness, accompanied with the heat 
of tlie hold, the proximate cause of the in- 
jury was the peril of the sea. 

But it is contended that no damage would 
have ensued if the portion of the cargo that 
had been wet by the leak had been abandon- 
ed in Rio, and that it was negligence to stow 
barley that had not been wet upon the lower 
tier whicb had been wet, for which negli- 
gence the ship is liable. The sufficient an- 
swer is, that the evidence will not warrant 
the conclusion that the presence in the ship 
dming the passage from Rio to New York of 



the barley that had been wet by the leak was 
the cause of the destruction of the malting 
capacity of the grain. 

The libellants' claim is that wetting of the 
lower tier, together with heat, caused the 
desti-uctiou of the malting capacity. But 
there was wetting and heat before the ship 
reached Rio, and the presumption is that 
such wetting and heat then produced its nat- 
vn'ol result. 

When, therefore, it is sought to hold the 
ship liable upon the gi'ound that such result 
occurred after the ship left Rio, the burden 
is upon the libellants, to show such to be the 
fact. This has not been done. For aU that 
has been here proved, the condition of the 
barley when reloaded in Rio was the same 
as its condition when landed in New York. 
Indeed there is direct evidence that such was 
the fact, and there is no grovmd to contend 
upon the evidence that any of the grain was 
wet when the cargo was reloaded at Rio. 
The circumstances combine with the positive 
evidence to show that all the cax'go was then 
dry. Jloreover, not only is it impossible to 
find upon this evidence that the loss of malt- 
ing capacity in the barley was caused after 
the ship was reloaded in Rio, but it is also 
impossible to find the master guilty of negli- 
gence in regard to the reloading. Rio, it 
must be recollected, was a port of distress. 
The condition of the ship and cargo upon ai*- 
rival in Rio forced upon the master of the 
ship the question whether to abandon the 
barley that had been wet or to carry it for- 
ward. Upon this question he took the ad- 
vice of competent persons given in due form 
after siu-vey. The advice of the smwey was 
that all the barley be carried forwai-d in 
the ship. The integi-ity of the surveyors is 
not called in question by any testimony to 
the conti-ary. No witness who saw the con- 
dition of the cargo in Rio is called to say 
that what was done was not what the facts 
as they then appeared indicated to be the 
best com-se to pm-sue. 

The master followed the advice of a duly 
constituted survey. His good faith is not 
disputed- How, then, shall it be said that 
he was guilty of negligence? The advice of 
a fair, competent and disinterested sm-vey is 
always considered to be strong evidence in 
justification of a com-se adopted by the mas- 
ter of a ship in a port of distress. The 
Amelie, 6 Wall. [73 U. S.] 27. If, conti-ary 
to his own judgment and conti-ary to the 
opinion of experienced persons called to hold 
the sm-veys, the master of this ship had sold 
or abandoned any part of the bai*ley at- Rio, 
could he have made answer to the charge of 
not performing the contract in the bill of lad- 
ing? And if not, can he now be held guilty 
of negligence in omitting to do what it would 
have been negligence to have done? 

If there were testimony to show a defect in 
the manner of restowing the cai-go at Rio, 
or if it had been proven that the cause of 
the damage in question was the use of the 
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old sails for dunnage, upon wMcli counsel 
laid stress, there would then be ground for 
, the contention that the ship is liable because 
of the negligence on the part of the master. 
But the testimony fails to make out such a 
case. 

Upon the evidence it is impossible to say 
that any different mode of restoring the car- 
go at Rio should have been adopted. The 
point endeavored to be made is, not that the 
cargo carried from Rio to New York should 
have been stowed differently in Rio, but 
that there was negligence in permitting the 
barley that had been wet to form a part of 
that cargo. In view of the result there may 
be those who entertain the opinion that it 
was a mistake on the part of the master to 
attempt to carry forward the barley that had 
been wot, and that the result of that mistake 
is seen in the damage sued for. But if, as it 
turned out, a mistake was committed In this 
particular, and if the damage in question is 
the resiilt of such a mistake — two proposi- 
tions by no means certain — it does not follow 
that the master exhibited in this particular 
such a want of reasonable skill, diligence and 
care as to convict him of neglect of diity in 
the premises. In order to maintain this ac- 
tion against the ship, a breach of duty on the 
part of the master must be shown. Notara 
v. Henderson, 1 Asp. 278. 

The libels must be dismissed, with costs. 



Case K"o. 1,570. 

In re BLUE RIDGE E. CO. 

[2 Hughes (1877) 224; ^ 13 N. B. R. 315; 8 
Ohi. Leg. News, 290; 4 Am. Law Rec. 456.] 

Circuit Court, D. South Carolina. 

Baxkkuptct — Sale of Baskrcpt's Propertt — 
Charging Phooeeds with Costs — Sale Free 
FROM Mortgage — Adjustmest of Rights op 
Mortgagee. 

1. When a bankruptcy court, at the sugges- 
tion of the general creditors, authorizes the 
sale of property incumbered by liens, and the 
proceeds of sale amount to no more than the 
claims of lien creditors, it has no control over 
the fund but to pay it to such lien creditors, 
and the fund is not chargeable with any costs 
in the bankruptcy proceeding except the actual 
costs of sale. 

2. "When property is sold fi-ee from a mort- 
gage, the bankruptcy court has no authority to 
adjust the claims of the trustee under the mort- 
gage against the eestuis que trust, nor to as- 
certain what is due by him to his counsel. 

[Appeal from the district court.] 
In banlvruptcy. It appears from the rec- 
ord in this case that [bankrupt] the Blue 
Ridge Railroad Company is a corporation 
under the laws of South Carolina, and that 
on the 20th of April, 1854, it executed a 
mortgage of all its property whatsoever to 

' [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



certain persons therein mentioned to secure 
the payment of certain bonds named in said 
mortgage and the interest thereon to accrue. 
And further it appears that after the mort- 
gage debt aforesaid became due and payable, 
and was unpaid, certain creditors of the 
bankrupt filed a petition in the district court, 
asking that the said corporation might be 
declared a banla*upt, which was accordingly 
done, and assignees were duly appointed to 
take charge of its property. It appears also 
that the coi-poration, at tlie time of its ad- 
judication as a bankrupt, had no other prop- 
erty whatever than that covered by the mort- 
gage, and that the property mortgaged was 
totally inadequate when sold to pay the debt 
for which it was pledged. It appears fur- 
ther, that on the 16th of January, 1873, the as- 
signees of the bankrupt filed a petition in the 
bankrapt court, asking that the property of 
the corporation mortgaged as aforesaid might 
be sold, and the court directed a sale there- 
of, at which sale one Robert K. Scott, who 
was authorized by his fellow-bondholders to 
piu'chase the road in their behalf, became the 
purchaser thereof, being the highest bidder 
therefor. 

Prior to the sale the bankrupt court made 
an order directing James Simons, Esq., as 
special master in tlie case, "to inquire and re- 
port what compensation the trustees and as- 
signees were entitled to, by way of commis- 
sions, expenses inciu'red, services rendered 
and to be rendered up to and including the 
sale proposed, and also to inquire and re- 
port what fees the counsel for the trustees 
and assignees were entitled to, and out of 
what fund payment should be made there- 
for." Under this order the special master 
tiled his report on the 12th of March, 1874, 
by which he allowed to the assignees of the 
bankrupt certain commissions, fees, and ex- 
penses for themselves and their counsel, and 
to the trustees under the mortgage another 
large sum of money by way of commissions, 
counsel fees, and expenses, amounting in all 
to about $30,000, and he directs or recom- 
mends that the larger part of these pay- 
ments be made out of the proceeds of the sale 
of the mortgaged property, and bases his 
estimate upon the supposition that the road 
is worth $250,000. The property of the rail- 
road sold at the sale for fifiy thousand dol- 
lars. Fi'om the order making the reference 
to Special Master Simons, and from the order 
overruling the exceptions to his report and 
confirming the same, the petitioners here file 
their petition, asking the aid of the super- 
visory jurisdiction of the circuit court. 
[Order of reference revoked, and confirma- 
tion reversed.] 

BOND, Circuit Judge. It is plain from the 
record in this case that at the time of the 
filing of the petition in bankiiiptcy, the bank- 
rupt company had no property the sale of 
which would produce anything for its gen- 
eral or unsecured creditors. All that it 
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owned was mortgaged greatly beyond its 
Talue. 

The only justification of the petition of tlie 
4issignees for the sale of this propei'ty by the 
bankrupt court is, that they supposed it 
■would realize sometliing for the general 
-creditors. This the sale did not do, and 
-every one concerned in the proceeding had 
reason to know it would not. When a bank- 
rupt com-t, at the suggestion of the general 
■creditors, authorizes the sale of property in- 
cumbered by liens, and all proceeds of sale 
-amount to no more than the claims of the 
lien creditors, it has no control over the fund 
l)ut to pay it to such lien creditors, and it is 
not chargeable with any costs in the banlc- 
i*upt proceeding except the actual cost? of 
sale. The fimd is sacred and is devoted to 
the payment of the lien creditors whose prop- 
•erty has been sold, and they are chargeable 
with no other or further costs than they 
would have incm-red had they sold the prop- 
erty imder their liens. The assignees in this 
proceeding were acting not for the benefit of 
the bondholders who were secm'ed by mort- 
gage, but for the general ci*editors of the 
bankrupt. By what rule of equity can the 
lien creditors be required out of their funds 
to pay the expenses of a litigation which was 
solely for the benefit of the general creditors? 
Both they and their counsel must look to the 
general assets of the bankrupt estate for pay- 
ment of their claims, if they be entitled to 
paj'ment at aU. Nor can the allowance by 
the special master to the trustees and their 
counsel, which, was confirmed by the bank- 
nipt court, be permitted. 

The district court, when it ordered the sale 
of the railroad property, was acting solely 
for the general creditors. When the prop- 
erty was sold under its order, and it was 
found there was nothing in hand belonging to 
them, its sole duty was to ascertain who the 
lien creditors were, the priority and amount 
■of their claims, and to pay over to them the 
proceeds of the sale. It had no authority 
In this proceeding to adjust the claims of the 
trustees under the mortgage against their 
•cestuis que trast, nor to ascertain what was 
■due by trustees to counsel. The mortgaged 
property in the hands of the bankrupt court 
was and is bound for nothing but for the law- 
ful charges for the administration of that 
property in that court The sale not being 
•objected to, and no motion being made to set 
it aside, wiU be allowed to stand, but the cir- 
cuit court will pass an order revoking the 
order of the district com"t referring this cause 
to Special Master Simons for report, and re- 
versing the order of the district com-t con- 
firming the report of said master, and will 
-direct that this cause be remanded to the 
^iistrict com*t with dii'ections to ascertain 
what were the actual costs incurred in the 
.-sale of said mortgaged property, as deter- 



mined by the bankrupt law, and which in ac- 
cordance with this opinion are properly 
chargeable to the proceeds of this sale. 



Case -No. 1,571. 

BLUKE:MAj?f V. The PACLETIO. 

[N. Y. Times, Dec. 2, 1854.] 

District Court S. D. New York. Dec, 1854, 

Collision- Steamer Lasdisg at Pier. 

■ [A steamer on a regular route, on approaching 
her berth on the side of a pier to land passen- 
gers, slowed, stopped her engines, lost her head- 
way, and, moving as gently as possible by the 
tide, came in contact with an old coal barge 
which on the steamer's approach had been left 
at the end of the pier. Meld, that the steamer 
was not negligent, and consequently not liable 
for injuries sustained by the barge.] 

|In admiralty. Libel by Henry Blukeman 
against the steamboat Pacific. Dismissed.] 

Hi*. Haskett, for libellant. 
Benedict, Scoville & Benedict, for claim- 
ant 



INGERSOLL, Disti'ict Judge. This suit is 
brought by the libellant claiming that the 
steamboat should pay the damages occasion- 
ed to his boat by a collision. This boat, if 
boat it can be called, was an old coal barge, 
which had been purchased by the libellant, 
not for pm'poses of navigation, but to 
build a house upon her in the dock, and use 
her as an oyster stand. She was brought 
over by a tow-boat from Red Hook, and left 
at pier 35, East river; a canal boat lying be- 
tween her and the end of the wharf. The 
north side of this pier was the regular berth 
of the Pacific, then running regularly be- 
tween here and Norwalk. As she neared 
pier 35, she discovered this barge coming 
along with a tow-boat, which left her at the 
end of the pier, just before the Pacific 
reached it 

Now, although there may have been a col- 
lision and damages yet if there was no fault 
on the part of the steamboat, there can be 
no recovery. In my judgment, there was 
none. She had the right to come to her 
berth, and if she same in a proper way, and 
without any intention of wilful injury, she 
is not responsible. It is not claimed that 
there was any wilful injmy, but that there 
was negligence. But she had the right to 
land her passengers at that slip, and as she 
came up she slowed and stopped her engine, 
and had no headwaj'' on her, but came in by 
the tide, in as gentle a way as she could do. 
There is some doubt whether the damage 
was occasioned by the collision, but if it 
was, it was not by reason of any negligence 
on the part of the steamboat 

Libel dismissed, with costs. 
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Case 3Sro. 1,6?S. 

In re BLUJX. 

[2 Spr. 73.] ^ 

District Court, D. Massachusetts. July, 1SG3. 

Habhas Coupl's — Act Cosg. 1SG3, Cn. -SI — CoN- 
STuucTiox — Discharge of Pkisoxek ^■OT of 
War — What CociiT jiay O tieii. 

Construction of U. S. Stat. 18G3, c. 81, § 3 [12 
Stat. 75(3J. What court is to make the order 
therein provided for, respecting the discharge of 
state prisoners and prisoners not of war, against 
whom no indictment shall be found. 

[On habeas corpus. Petition by Goflctio- 
Blum for discharge from imprisonment other 
than as a prisoner of war. Denied.] 

Philip J. Joacbimson, for petitioner. 

SPRAGUE, Disti-ict Judge. This is a peti- 
tion for an order upon Colonel Dimmick, an 
officer of the United States commanding at 
Fort Warren, to bring before me one G. 
Blum, that he may be discharged under and 
by virtue of the thii-d section of Stat, 1SG3, 
c. 81 (12 Stat. 756). 

The petitioner, among other things, sets 
forth "that on or about the eleventh day of 
April, 1S03, the said G. Blum was arrested at 
or in or near the city of New York, in the state 
of New York, and within the southern district 
of New York, by or under the authority of 
the secretary of war, and committed to close 
custody and confinement at Fort Lafayette, 
and that he was so made a prisoner other- 
wise than as a prisoner of war." 

The petition further sets forth that a gi-and 
jury attended the circuit court of the United 
States for the southern district of New York 
from some time in April last until the first 
day of July present, and then terminated its 
session "without finding an indictment or 
presentment or other proceeding against 
him;" and that said G. Blum was ti-ansf erred 
to Fort Warren "as soon after the adjourn- 
ment of said grand jury as practicable." 
And it is alleged "that by reason of such re- 
moval and ti'ansfer no proceedings to obtain 
the liberty of said Blum can be had except 
in the district of Massachusetts." 

The authority to make the order and dis- 
charge the prisoner, as requested, must rest 
wholly upon the statute above referred to, 
and the question that first presents itself is, 
By what judge is such order to be made? 

The second section provides that the secre- 
taries of state and war shall furnish to the 
judges of tlie circuit and district courts of 
the United States a list of certain prisoners, 
and that the list shall contain the names of 
those who reside in the respective jurisdic- 
tions of said judges, or who may be deemed 
by either of said secretaries to have violated 
any law of the United States in any of said 
jurisdictions. The same section further pro- 
vides that "in all cases where a grand jury, 
having attended any of said courts having 

^ [Reported by John X.athrop, Esq., and here 
reprinted by permission.] 



jurisdiction in the premises, after the passage 
of this act, and after the fm*nishing of said 
list, as aforesaid, has terminated its session 
without finding an indictment or present- 
ment, or other proceeding against any such 
person, it shall be the duty of the judge of 
said court forthwith to make an order that 
any such prisoner desiring a discharge from 
said imprisonment be brought before him to 
be discharged." 

This order is to be made by "the judge of 
said com-t" What com-t? Manifestly that 
which immediately precedes, and which the 
grand jury has attended. The coiu'ts previ- 
ously mentioned are, in the first place, "the 
circuit and disti-ict courts of the United 
States;" and in the next place, "the said 
federal courts;" and afterwards comes the 
provision that "in all cases w^here a grand 
jury, having attended any of said courts hav- 
ing jiuisdiction, &c., ... it shall be the duty 
of the judge of said court, &c." That is, if 
a grand jury shall have attended any one of 
the federal com*ts having jurisdiction, &c., 
then the judge of said court, that is, of the 
one which the grand jm'y has attended, is to 
make the order, and no other judge is author- 
ized to do so. 

The third section anticipates that the secre- 
taries may neglect to fm-nish the list, and in 
such case makes the petition of a citizen 
equivalent thereto. It provides that such pe- 
titioner may "obtain and be entitled to have 
the said judge order to dischax'ge such pris- 
oner," &c. 

No judge is designated by the third sec- 
tion except by the words "said judge," 
which can refer only to the judge described 
and specified in the second section, and that, 
as we have seen, is the judge of the coiu*t 
which the grand jury shall have attended 
and which had jurisdiction, &c., and no oth- 
er judge is empowered to make such order. 

The disti-ict judge of Massachusetts there- 
fore is not authorized to make the order 
which is now requested. 

It has been urged that if the judge in Mas- 
sachusetts cannot make the order, the pur- 
pose of the statute will be defeated, and 
there will be a failure of justice, because it 
is said that an order made by a judge in the 
southern district of NeAV York would be in- 
operative, the prisoner being now confined 
in Fort Warren. 

I am not called upon to decide upon the 
extent of the authority of the judge in New 
York, nor to take it into consideration, ex- 
cept so far as it has been urged as a reason 
why I should assume power. It seems to 
me that there is more gi'ound for conclud- 
ing that the judge of the court in New York 
has power to make an effective order than 
that the judge here has any such authority. 
The statute does not require that the order 
shall be served by the marshal, or prescribe 
the manner in which the notice thereof shall 
be given; and it is believed that, like the 
writ of habeas corpus, it may be directed to 
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the officer having custody of the prisoner, 
and tliat, when duly made known to him, 
he would be bound to obey it, although not 
served by the marshal. The statute express- 
ly requires every such officer of the United 
States to "obey and execute" such order. 

The second section req^lires that the list 
to be furnislied by the secretaries shall' con- 
tain "the names of all those who reside in 
the respective jurisdictions of said judges, or 
who may be deemed by the said secretaries, 
or either of them, to have violated any law 
of the United States in any of said jurisdic- 
tions." - Suppose that the list adopts the sec- 
ond alternative, and says that the prisoner 
is deemed to have committed an offence in 
the city of New York, and it is ascertained 
that he is confined in Fort Warren, and a 
gi'and jmy afterwards attends a circuit or 
district court in Massachusetts, and termi- 
nates its session without finding an indict- 
ment: is the prisoner to be thereupon dis- 
chax'ged? If so, then his discharge is conse- 
quent upon the not finding of an indictment 
by a grand jury which had no jurisdiction, 
and could not by possibility have found an 
indictment; and this discharge may have 
taken place before any session of a grand 
jury in New York, which alone had jm'is- 
diction of the alleged offence. 

The investigation must be made hy the 
grand jury in New York, and may result ei- 
ther in their finding an indictment or termi- 
nating their session without doing so. If 
they find an indictment, then the prisoner, 
by, virtue of a prior statute, is to be convey- 
ed from Massachusetts to New York for 
trial. And if the gi-and jury should termi- 
nate its session without finding an indict- 
ment, it may be that this statute of 1S63, in- 
tended that he should, by the judge's order, 
be conveyed to New York; that it should be 
there decided whether he is entitled to his 
discharge, and, if so, upon what terms and 
conditions. For it is to be observed that the 
statute provides that "the judge or com't be- 
fore whom such person may be brought, be- 
fore discharging him or her from imprison- 
ment, shall have power, on examination of 
the case, and, if the public safety shall re- 
quire it, shall be required to cause him or 
her to enter into recognizance, with or with- 
out surety, in a sum to be fixed by said 
judge or com*t, to keep the peace and be of 
good behavior towards the United States 
and its citizens, and from time to time, and 
at such times as such judge or court may 
direct, appear before said judge or court to 
be further dealt with according to law as 
the circumstances may require. And it shall 
be the duty of the disti*ict attorney of the 
United States to attend such examination 
before the judge." 

There seems to be good reason why this 
examination should be had in the district 
where the prisoner resided previous to his 
arrest, or where the conduct for which he 
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was arrested took place. That conduct can 
be best examined where it took place, where 
those who have knowledge of it are most 
likely to be foamd, and where the district at- 
torney, who is to attend the examination, 
has previously been charged with the duty 
of collecting the evidence and presenting it 
to a grand jury, and where, too, the prisoner 
is most likely to have friends and the means 
of explaining the conduct or transaction 
which is to be investigated. 

I repeat that I do not think it necessary 
to decide or express an opinion whether a 
judge in the southern district of New York 
can make the order now prayed for or not 
But without attempting to exhaust the sub- 
ject, I have thought it not improper to sug- 
gest some reasons why, if any one can make 
the order, it must be the judge of that com't 
which the grand jm-y attended, having the 
jurisdiction set forth in the second section. 

This precludes the necessity of consider- 
ing the other questions presented on the 
face of this petition. I would only remark 
that one of them is whether the prisoner 
must not be a citizen of a state "in which 
the administration of the laws has contin- 
ued unimpaired in the federal courts." 



Case Wo, 1,673. 

BLU]M et al v. The CADDO. 

[1 Woods, 64.] ^ 

Circuit Court, D. Louisiana. Nov. Term, 
1870. 

Sale— Delivery to Cakrieb — ^Liability of Car- 
rier FOR Loss — Stoppage in Transitp — Con- 
tract OP Affreightment— Effect. 

1. When B^ F. & Co., in New Orleans, sold 
goods to Gr. D., in Jefferson, Texas, on credit, 
and charged the price against G-. D. on their 
books, and delivered the goods for transporta- 
tion to a common carrier, directed to &, D., 
and consigned to S. & P., at an intermediate 
port: Hchl, that B., F. & Co. could not main- 
tain an action against the common carrier for 
the loss of the goods. 

2. In ^ such a case the right of stoppage in 
transitu in the vendor does not affect the right 
of property in the vendee. 

3. A vendor in making a contract of af- 
freightment with a common carrier acts as the 
agent of the vendee, although the vendee may be 
a stranger to the carrier. 

[Cited in Hobhie v. Smith, 27 Fed. 662.] 

[See The Venus, 8 Cranch (12 U. S.) 253; 
The Frances, Id. 359; The Mary and 
Susan, 1 Wheat. (14 U. S.) 23; Daniels v. 
McCahe, Case No. 3,567; Audenreid v. Ean- 
dall, Id. 6M; The M. K. Kawley, Id. 9,- 
679.] 

[Appeal from the district com-t of the 
United States for the district of Louisiana. 



^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by pei-mission.j 



BLUM (Case No. 1,573) 

[In admiralty. Libel by Blum, Frank & 
Co. against the steamer Caddo lor failm:e to 
deliver goods shipped. Dismissed.] 

Geo. W. Race, for libellants. 
R. H. Marr, for claimants. 



WOODS, Circuit Judge, stated the case 
and delivered the opinion of the eom't. 

The libel alleges, that on or about the 12th 
of September, 1868, the libellants shipped 
at New Orleans, on board the steamer Cad- 
do, seven cases and one bale of dry goods 
to be conveyed to Shreveport, Louisiana, and 
there delivered to Stacy & Poland, con- 
signees; that the steamer failed to deliver a 
part of the goods, amounting in value to 
$963.74, which sum, togetiier with the freight, 
insurance and charges upon said goods 
amounts to $1,127.54, for which last named 
sum with interest and costs the libellants 
aslv a decree against the Caddo. A. A. 
Barnes and Thomas Knee intervene as sole 
ownei's and file an answer. The proof shows 
that the goods were sold on credit by the 
libeUants, who were merchants in New Or- 
leans, to G. Dreyfus, who was a merchant 
at Jefferson, Texas, and charged to him on 
booliS of libellants. The goods were shipped 
according to the orders- of Dreyfus, marked 
"G. D., Jefferson, Texas," and consigned to 
the care of Stacy & Poland of Shreveport, 
which was an intermediate port. The goods 
were insured by libellants in the Louisiana 
Mutual Insurance Company, and the pre- 
mium charged to Dreyfus. The freight was 
not paid by libellants but by Stacy & Po- 
land of Shreveport, who were agents of Drey- 
fus for that purpose and also to receive 
and forward the goods to Jefferson, Tex- 
as. 

Upon this state of facts the claimants say 
that libellants had no property in the goods 
lost and, therefore, cannot maintain this 
suit. The question whether the consignor 
or consignee has the right of action in cases 
where goods consigned to a common carrier 
are lost or damaged has been somewhat un- 
settled by conflicting decisions both in Eng- 
land and this counti-y. The decided weight 
of authorities is now in favor of the propo- 
sition that the person having the right of 
property and the right of possession is the 
one to sue, whether consignor or consignee. 
TindaE v. Taylor, 28 Eng. Law & Eq. 210; 
Potter V. Lansing, 1 Johns. 214; Dawes v. 
Peck, 8 Term R. 330; Dutton v. Solomonson, 
3 Bos, & P. 582; Brown v. Hodgson, 2 Camp. 
36; Ludlow v. Bowne, 1 Johns. 1; De Wolf 
V. New York Firemen Ins. Co., 20 Johns. 
214; Price v. Powell, 3 Corns. [3 N. Y.] 322; 
Everett v. Saltus, 15 Wend. 474; Hsley v. 
Stubbs, 9 Mass. 65; The "Venus, 8 Cranch 
[12 U. S.] 253; The Merrimac, Id. 317; The 
Frances, 9 Cranch, [13 U. S.] 183; Brandt 
V. Bowlby, 2 Barn. & Adol. 932. The proper- 
ty in the goods shipped is cousidei'ed to be 
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prima facie in the consignee, and he will be 
entitled to sue in the absence of proof to the 
contrary. Lawrence v. Minturn, 17 How. [58 U. 
S.] 100; Ogden v. Coddington, 2 E. D. Smith, 
317; Tronson v. Dent, 36 Eng. Law & Eq. 
41; Coleman v. Lambert, 5 Mees. & W. 502. 
In the case of Evans v. Marie tt, 1 Ld. 
Raym. 271, it was held: "If goods by bill 
of lading be consigned to A., A. is tlie owner 
and must bring action against the master 
if they are lost. But if the bill be special, 
to be delivered to A. to the use of B., A. 
ought always to bring the action for the 
property is in him, and B, has only a trust 
per totam curiam." 

A delivery to an agent for and on behalf 
of his principal will ti-ansfer the property 
equally with a delivery to the principal him- 
self. This is an elementary rule in the 
ti-ansfer of property, and the master of a 
vessel is considered the agent of the con- 
signee. Per Kent, C. J., in Ludlow v. 
Bowne, 1 Johns. 15. So in Godfrey v. Fur- 
zo, 3 P. Wms. 183, the like rule was laid 
down by Chancellor King, who said, that on 
the delivery of goods to the master of a ship 
the property immediately vested in the con- 
signee, who was to run the risk of the voy- 
age. So in Snee v. Pi-escot, 1 Atk. 248, Lord 
Chancellor Hardwicke said that if goods are 
delivered to a carrier to be delivered to A., 
and they are lost, the consignee only can 
bring the action, which showed the property 
to be in him, and he said it was the same 
when goods were delivered to the master of 
a vessel, though he allowed at the same 
time the right of the consignor to stop in 
transitu. 

From these authoi'ities, the following prin- 
ciples may be considered as established: 1. 
That the x-ight to sue is in the person who 
has the right of possession and the right of 
property. 2. That prima facie the consignee 
is the owner and entitled to sue. 3. That 
a delivery of goods to the common carrier 
is a delivery to the consignee. 4. That when 
the consignee is the owner or agent of the 
owner he and not the consignor must sue. 
In the case qn trial the proof shows that the 
goods were sold by libellants to Dreyfus and 
their value charged to him on their books. 
They were delivered to the carrier, marked 
with the initials of Dreyfus and with the 
place of his residence, Jefferson, Texas, and 
consigned to Stacy & Poland at Shreveport, 
an intermediate port They wore insured by 
libellants, but the premium paid was char- 
ged by them to Dreyfus. It seems to me 
there is nothing wanting to a complete trans- 
fer of the property from libellants to their 
vendee. Here is a sale, a delivery to the 
common carrier, the agent of the vendee, and 
the goods are shipped at the risk of vendee. 
The only right in the goods left in libellants, 
after their delivery to the common carrier, is 
the right of stoppage in transitu. The ef- 
fect of this right upon the question under 
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discussion is stated by Kent, C. J., in Lud- 
low V. Bowne, 1 Jolins., supi'a, as follows: 
"The right of stoppage in transitu, as be- 
tween vendor and vendee, came from the 
coiu't of equity. The first case in the boolcs 
is that of Wiseman v. Vandeputt, 2 Vern. 
203, in chancery. On the first hearing the 
chancellor ordered an action of trover to be 
brought to try whether the consignment vest- 
ed the property in the consignee, and it was 
then determined in a court of law that it did. 
But equity thought it right to interpose and 
give relief, and since that time this new rule 
of stoppage in transitu has been admitted in 
courts of law as well as equity, between con- 
signor and consignee, in case of insolvency 
of the latter and before actual delivery. This 
rule is not considered however as altering 
the right of property which, by the -old rule 
of law, vested in the consignee upon deliv- 
ery to the carrier, for him and at his risk. 
The delivery to the carrier/' the 0. J. goes 
on to say, "is a constrtictive delivery to the 
vendee and the goods are considered in the 
possession of the vendee the instant they 
pass out of the possession of the vendor, to 
every other pm^pose but that of defeating the 
equitable right of reclaiming the property up- 
on the insolvency of the vendee." 

The same doctrine is fully recognized in 
Coxe V. Harden, 4 East, 211, in which the 
comrt says that "a delivery to the master of 
a general ship^ under a consignment, is a de- 
llveiy to those to whom and for whose use 
the goods were sent, and at whose risk they 
were during the passage; and that the prop- 
erty was subject only to be diverted by the 
shippers' right of stoppage in transitu, which 
was deemed a species of jus postliminii." 
See, also, Hardwicke, Chancellor, in Snee v. 
Prescot, 1 Atk., supra. So we may consider 
it settled that the right of stoppage in tran- 
situ remaining in the vendor does not affect 
the right of property in the vendee. The ti- 
tle to the property remains in the vendee 
until divested by the exercise of the right of 
stoppage in transitu. But libellants claim' 
that they are the proper parties to sue be- 
cause they made the conti*act of affreight- 
ment with the common carrier, to whom the 
vendee was a stranger and who entered into 
no contract with the carrier. But it has 
been repeatedly held that the vendor in mak- 
ing the contract with the carrier acts merely 
as the agent of the vendee. Dawes v. Peck, 
8 Term R. 330; Coates v. Chaplin, 2 Gale & 
D. 552; Dunlop v, Lambert, 6 Clark & F. 
€00. I am of opinion on the authorities cit- 
ed that the libellants have not the right to 
sue imder the facts in this. case, and while 
according to some of the authorities, the suit 
should have been brought by Stacy & Po- 
land, and according to others by Dreyfus, the 
owner; yet the great weight of authority is 
that the right of action is in one or the other 
of IJiem and not in the libeUants. The libel 
must therefore be dismissed at costs of libel- 
lants. Decree accordingly. 



Case No. 1,574. 

BLUM V. SOUTHERN PULLT^LAJN PALACE 
OAR CO. 

[1 Flip. 500;^ 22 Int. Rev. Rec. 305; 3 Cent. 
Law J, 591.] 

Circuit Court, W. D. Tennessee. Feb. 12, 1876. 

Liability of Sleeping Cak Compasies foh 
Mosey Lost— Sleeping Car Company xot Li- 
able AS A Common Cahwiek. 

Neither as a common carrier nor as an inn- 
keeper is a sleeping car company responsible. 
It must not only furnish a berth to its guests, 
but keep a watch during the night, exclude un- 
authorized persons from the car and take rea- 
sonable care towards preventing thefts. If 
loss should occur by reason of negligence in this 
regard, the company is liable for such articles 
as are usually carried by a passenger about his 
person, and such a sum as may be deemed rea- 
sonably necessary for traveling espenses. 

At law. 

D. K. McRae, for plaintiflP. 
Humes & Poston, for defendant. 

Charge of the court delivered by BROWN, 
District Judge: 

Gentlemen of the jury: This is an action 
to recover of the defendant the sum of 
$3,135, lost by the plaintifE while riding upon 
a sleeping car owned and controlled by the 
defendant. 

The plaintiff left Cairo, in the state of Illi- 
nois, about five o'clock in the evening of 
March 28, 1873, taking the boat down the 
river to Columbus, Kentucky. On the boat, 
he purchased a through ticket by rail from 
Columbus to Memphis, and, shortly after 
midnight, entered the sleeping car of the de- 
fendant at Humboldt, Tennessee, in which 
he was assigned a lower berth in the section 
nearest the front end of the cai*. He dis- 
robed himself of his outer garments, placed 
his waistcoat, in an inside pocket of which 
was a wallet containing the money in ques- 
tion, under his pillow, lay down and went to 
sleepi The train anived at Memphis be- 
tween three and four in the morning, but the 
plaintiff did not rise, except for 'a temporary 
pm-pose hereafter explained, until about 
seven o'clock. Meanwhile, the other passen- 
gers had all left the car. A conductor and 
porter employed by the defendant had 
charge of the car, to which the- conductor 
and brakemen of the train also had access 
for the pm'pose of collecting fares and regu- 
lating its movements. Prior to entering his 
berth, plaintiff paid the conductor of the car 
$2, for his lodging, and at the same time 
handed him his through ticket to Memphis to 
be delivered to the conductor of the train. 
In rising to dress himself, the plaintiff fotmd 
his waistcoat and money were missing. The 
important question of law is presented as to 
the measure of defendant's liability. 

The first count in the declaration charges 
defendant with the responsibilily of a com- 

* pEleported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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mon carrier, but there is no evidence to sup- 
port it, and it was virtually abandoned upon 
the argument. The contract of carriage "was 
with the railway company. It received the 
ticliet of the plaintiff, offered him accommo- 
dation in its passenger car, and was ready to 
receive his luggage in another car adapted 
to that purpose. It drew the sleeping car 
of , the defendant, collected fares of its pas- 
sengei-s, controlled its movements and pro- 
vided for its safety. Plaintiff's contract 
with the railway company was entirely dis- 
tinct from that with the defendant. 

It is strenuously insisted by plaintiff's 
counsel, however, the defendant should be 
held to the responsibility of an inn-keeper. 
If the liability of an inn-keeper at common 
lay/ does not extend to all losses of his 
guests not caused by an act of God, the pub- 
lic enemies or the negligence of the guest 
himself, as held by the older authorities, he 
is at least presumptively responsible for all 
injuries happening to the goods of his guests 
entrusted to his care, and can only exonerate 
himself by showing that he did all to ensm*e 
their safety which it was in his power to do, 
and that no default is attributable to his 
servants or guests. In regard to goods stol- 
en from his custody, without evidence to 
show how, or by whom, it was done, his lia- 
bility is the same of that of a carrier. It is 
admitted that if the defendant is held as an 
inn-keeper, it is liable for the loss of the 
money in question. The plaintiff's counsel 
have produced no case directly in point, nor 
has the defendant produced any authorities 
determining definitely the scope of liability 
in such cases, although the supreme court of 
Illinois has recently decided that the respon- 
sibility of a sleeping car company is not that 
of an inn-keeper. The analogy is certainly a 
strong one between the hotel and sleeping 
car. The passenger is invited to undress, 
and go to sleep in a, bed provided for that 
purpose. To accept this invitation his vigi- 
lance must be relaxed, and his clothing and 
purse exposed to thieves. But the rigid re- 
sponsibility of inn-keepers and carriers at 
common law was imposed in older and more 
troublous times, when goods were carried in 
common wagons, passengers traveled by 
coach, making frequent stops at houses of 
public entertainment, whose proprietors fre- 
quently colluded with thieves and highway- 
men to plunder their guests. While the an- 
cient rule is still enforced as against those 
classes of persons, the tendency of modern 
legislation and judicial opinion has been to 
limit it sti-ictly to them. The keeper of a pri- 
vate boarding or lodging house, or of a res- 
taui-ant or coffee house is not an inn-keeper 
in tlie view of the law, notwithstanding he 
may furnish lodgings or food, or both, for 
the entertainment of his guests. It has also 
been held that the proprietor of a hotel, for 
summer resort, is not an inn-keeper. Not- 
withstanding an inn-keeper was responsible 
for the loss of the horses and carnage of his 
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guest, the keeper of a livery stable is liable 
only as bailee for negligence. So, also, not- 
withstanaing seeming analogies in their posi- 
tions, the liabilitj' of common carriers has not 
been extended to warehousemen, wharfin- 
gers, telegi-aph companies or ordinary bail- 
ees. In all these cases, except the last, the 
opportunities for plunder are no less favora- 
ble than those of carriers and inn-keepers. 
The Uability of the inn-keeper, indeed, 
stands less upon reason than upon custom 
gi'owing out a state of society no longer ex- 
isting. 

There are good reasons for not extending 
such liability to the proprietor of a sleeping 
car. 

1st— The peculiar construction of sleeping 
cars is such as to render it almost impossi- 
ble for .the company, even with the most 
careful watch, to protect the occupants of 
berths from being plundered by the occu- 
pants of adjoining sections. All the berths 
open upon a common aisle, and are secured 
only by a cm'tain, behind which a hand may 
be slipped from an adjoining or lower berth 
with scarcely a possibility of detection. 

2d— As a compensation for his extraordi- 
nary liability, the inn-keeper has a lien upon 
the goods of his guests for the price of then' 
entertainment. I know of no instance Avhere 
the proprietor of a sleeping car has ever as- 
serted such lien, and it is presumed that none 
such exists. The fact that he is paid in 
advance does not weaken the argument, as 
inn-keepers are also entitied to pre-payment. 

3d— The inn-keeper is obliged to receive 
every guest who applies for entertainment. 
The sleeping car receives only fii'st-class 
passengers traveling upon that particular 
road, and it has not yet been decided that it 
is bound to receive those. 

4th— The inn-keeper is bound to fm-nish 
food as well as lodging and to receive and 
care for the goods of his guests, and, unless 
otherwise provided by statute, his liability 
is unrestricted in amount. The sleeping car 
"furnishes a bed only, and that, too, usually 
for a single night It fm-nishes no food, and 
receives no luggage, in the ordinary sense of 
the term. The conveniences of the toilet are 
simply an incident to the lodging. 

5th— The conveniences of a public inn are 
an imperative necessity to the ti'aveler, who 
must otiierwise depend on private hospitality 
for his accommodation, notoriously an un- 
certain reliance. The traveler by rail, liow- 
ever, is under no obligation to take a sleeping 
car. The railway offers him an ordinary 
coach, and cares for his goods and effects 
in a van especially provided for that pur- 
pose. 

6th— The inn-keeper may exclude from his 
house every one but his own servants and 
guests. The sleeping car is obliged to admit 
the employes of the train to collect fares and 
conti'ol its movements. 

7th— The sleeping car can not even protect 
its guests, for the conductor of the ti"aiu has 
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a right to put them off for non-payment of 
fare, or violation of its rules ancl regulations. 

I hold, therefore, that sleeping car com- 
panies are not subject to the responsibility 
of inn-keepers at common law, and that de- 
fendant cannot be held liable upon that 
ground. 

The scope of the liabilily of companies of 
this kind, so far as I know, has never been 
judicially determined. It is, undoubtedly, 
the law that where a passenger does not de- 
liver his property to a carrier, but retains 
the exclusive possession and conti'Ol of it 
"himself, the carrier is not liable in case of 
a loss, as, for instance, when a passenger's 
pocket is picked, or an overcoat or satchel 
is taken from a seat occupied by him. 
Upon this theory, it is insisted by defend- 
ant that it cannot be held liable for negli- 
gence, inasmuch as the clothing and effects 
of its guests are never formally delivered to 
it, I cannot for a moment accede to this 
proposition. It is scarcely necessary to say 
tliat a person asleep cannot retain manual 
possession or control of anything. The invi- 
tation to make use of the bed carries with it 
an invitation to sleep, and an implied agree- 
ment to take reasonable- care of the guest's 
effects while he is in such a state that care, 
upon his own part, is impossible. There is 
aU. the delivery which the ch'cumstances of 
the case admit I think it should keep a 
watch during the night, see to it that no un- 
authorized persons intrude themselves into 
the car, and take reasonable care to prevent 
tliefts by the occupants. Defendant's own 
testimony tends to show a custom on its 
part to keep a man on watch aU night, and 
to keep the rear door locked. Upon the 
night in question, however, both the conduc- 
tor and porter were asleep at the rear end of 
car for two or three hours prior to the arrival 
of the train at Memphis, leaving the front 
door unlocked and a brakeman sitting in the 
front end of the car. If you find the loss 
was occasioned by the negligence of the 
defendant in this particular, and- that the 
plaintiff himself was guilty of no negligence, 
you will find for the plamtiff. It is proved, 
however, that the plaintiff arose once or 
twice during the night, eitlier before or after 
the arrival of the train at Memphis, to get 
a drink of water at a washstand immediately 
adjoining his section, but separated from it 
by a board partition, leaving his waistcoat 
tmder his pillow. There is some conflict of 
evidence as to whether he could see his 
berth from where he was standing. If you 
iind the plaintiff guilty of negligence in this 
regard, and that this negligence contributed 
to his loss, then he is not entitled to recover, 
notwithstanding the defendant was also guil- 
ty of negligence in the particulars above 
specified. 

The measm*e of damages only remains to be 
considered. The plaintiff again claims the 
benefit of the law applicable to inn-keepers, 
and Insists upon his right to recovei' for the 



entire amount of his loss. The same rea- 
soning would entitle him to recover a fortune 
if he had seen fit to carry it about his per- 
son and lay it under his pillow, and this, too, 
in the absence of notice to the company. 
The defendant, however, like a common car- 
rier of passengers, is liable only for such 
property as the passenger may reasonably be 
supposed to carry about his person. It ex- 
tends to his clothing and personal ornaments, 
the small articles of luggage usually carried 
in the hand, and a reasonable sum of money 
for his traveling expenses. A man may 
lawfully carry any sum of money he chooses 
about his person, but with the modern facili- 
ties for obtaining drafts and sending money 
by express, it is, to say the least, imprudent 
to carry a large amount. As defendant re- 
ceived but two dollars for the use of its 
berth, it woxild be grossly imjust to mulct 
it in any sum the plaintiff may choose to 
swear he has lost, when the charges, sim- 
ply, of transmitting this amount by express, 
might have been double or quadi-uple the 
price paid for the accommodation. The rule 
claimed by plaintiff would place carriers and 
ownei's of sleeping cars completely at the 
mercy of unsa*upulous and designing men. 
It was, at least, the duty of the plaintiff to. 
notify the conductor of the amoimt he carried 
about him, though even then it is v^y 
doubtful whether he could have charged Mm 
with the responsibility. 

The substance of the law, then, is this: 
the defendant was not only bound to fiu:nish 
the plaintiff with a berth for his accommoda- 
tion, but to keep watch and take reasonable 
care that he suffered no loss. If plaintiff's 
loss was occasioned by Hie want of such care^ 
and his own negligence did not contribute 
to it, he is entitied to recover such sum as 
you may deem reasonably necessary for his 
personal expenses, considering the length of 
his joiu^ney, and all the other eU-eumstances- 
of the case. 

The jury returned a verdict for $100. 



BLUIM (UNITED STAT33S v.). 
14,614 



See Case Nc 



Case Wo. 1,675. 

In re BI/UMENTHAU 

[18 N. B. K. 555.]^ 

District Court, S. D. New York. Aug. 10, 
1878. 

Partnership— What Cosstitdtes — Bankuuptot 
— Discharge — False Schedules — Proper 
Books of Accouxt. 

1. The hanliTupt entered into a contract with 
one S., by which he undertook to carry on the 
butchering business for S. as his agent and 
salesman. The contract provided that the 
"offal, feet, and the commission on hides and 
the usual slaughter-house perquisites" were to 
go to S., and the bankrupt was to receive, in 



^ Preprinted by permission.] 



BLUMENTHAL (Case No, 1,576) 



[3 Fed. Cas. page 758] 



lieu of wages, all lie could make over and above 
the current price of cattle bought after de- 
ducting all expenses. It was also provided that 
the bankrupt should account daily with S., and 
pay over to him all moneys received, until S. 
was fully reimbursed for the stock and ex- 
penses. Held, that the agreement did not create 
a partnership. 

2. In order to bar a discharge on the ground 
that the bankrupt swore falsely in the affida- 
vit accompanying his schedules that he was in- 
debted to a creditor named therein, or that he did 
not disclose to the assignee that the claim was 
false and fictitious, it must appear that he knew 
that the claim Avas false and fictitious. 

3. The bankrupt kept proper books of account 
with customers, but it was conceded that he 
kept no books showing the transactions be- 
tween himself and S. Held, that his dealings 
with S, were just as much a part of his busi- 
ness within the meaning of the statute as his 
dealings with his customers. 

[In bankruptcy. In the matter of Isaac 
Blumentlial. Heard on application for dis- 
charge. Denied. The discharge was subse- 
quently granted. In re Blumenthal, Case 
No. 1,576.] 

Learned & Warren, for opposing creditors. 
G, H, Yeaman, for bankrupt. 

OHOATE, District Judge. This is an ap- 
plication for the discharge of the Tjankrupt. 
It is opposed on three grounds. (1) The 
swearing falsely in the affidavit accompany- 
ing his schedules that lie was indebted to 
-one Samuels in the sum of four thousaod 
two hundred dollars, and (2) not disclosing 
the fact to his assignee that Samuels' claim, 
which was proved, was false and fictitious, 
and (3) that being a trader he did not keep 
proper books of account. The first and sec- 
ond charges are not sustained. The rela- 
tion between Samuels and the banknipt is 
claimed by the opposing creditors to have 
been that of partners. The question de- 
pends upon the construction of a written 
agi-eement by which the bankrupt under- 
took to carry on the butchering business for 
Samuels at his (Samuels') establishment, as 
expressed in the contract, "and his agent 
and salesman to purchase cattle, slaughter 
them and sell the beef, and to do all acts 
necessary in reference thereto." The con- 
tract provided that "the offal, feet, and the 
commission on hides, and the usual slaugh- 
ter-house perquisites," in lieu of wages or 
other compensation, all he can make over 
and above the current price of cattle bought 
after deducting all expenses. It also pro- 
vided that the bankrupt should account daily 
with Samuels, and pay over to him all the 
moneys received by him imtil Samuels was 
fuUy reimbui-sed for the stock and expenses. 
Samuels' claim was for a balance of money 
due to him under this contract. The agree- 
ment did not create a partnership. There 
was no sharing in the profits. Moreover, so 
far as these objections are concerned, it must 
appear that the banknipt knew that the 
claim was false and fictitious. It is clear 
that th*ere is no proof that the bankrupt 



knew or beheyed that Samuels had no right 
to prove his debt as a creditor. The con- 
tract itself is strong evidence that both par- 
ties understood that the bankrupt was an 
agent and not a partner of Samuels. As to 
the books kept by the bankrupt, the evi- 
dence shows that so far as the accounts 
between him and his customers were con- 
cerned though unskiUfully kept, they were 
sufficient to show the true state of those ac- 
counts. But imder agreement between him 
and Samuels he was constantly receiving and 
paying moneys from and to Samuels, and it 
was conceded on the argument that he kept 
no books showing these transactions, rely- 
ing on Samuels to keep these accounts. It 
is insisted on behalf of the bankrupt that 
this was not his business, but Samuels' busi- 
ness. I see no ground for this claim how- 
ever. The statute requiring proper books of 
account to be kept is for the prevention of 
fraud, and designed to secure to all parties 
dealing with a merchant or trader books of 
account from which the state of his business 
in case of bankruptcy can be truly ascertain- 
ed. It is just as important that the moneys 
received by him from time to time, and his 
disposition of those moneys should appear, 
and that his current accounts with those who 
deal with him as customers should appear. 
If this is not done, the creditors have not 
the requisite information as to his assets and 
liabilities. The bankrupt's dealings with 
Samuels were just as much a part of his 
business, within the meaning of the statute, 
as his dealings with his customers. See In 
re Winsor [Case No, 17,885]; In re Archen- 
brown [Id, 505], The rule withholding a 
discharge in default of proper books of ac- 
count, though it may work hardship in indi- 
vidual cases, is no doubt wholesome in its 
general effect, and in this case I feel com- 
pelled to sustain this objection. Discharge 
refused. 



Case No. 1,576. 

In re BLUMENTHAL. 

[18 N. B, R. 575.]^ 

District Court, S, D. New York. Dec. 28. 
1878. 

Bamkkcftct — Pkopek Books op Accoust. 

The bankrupt carried on the business of 
butchering as agent and salesman for one S. 
under a contract which provided that he should 
account daily with S. and pay over the moneys 
received until S, was reimbursed for his out- 
lay. The transactions between the bankrupt 
and S. were entered daily by the bookKeeper of 
S. in a passbook, which was kept in the bank- 
rupt's possession. Held, that such passbook was 
one of the bankrupt's books, and a proper book 
within the meaning of the statute, 

[In bankruptcy. In the matter of Isaac 
Blumenthal, A discharge was heretofore de- 
nied. Case No, 1,575, The cause is now heard 
upon further proof. Discharge gi'anted.] 

^ [Reprinted by permission.] 
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Gardner & Goodhart, for bankrupt. 
Larhed & Warren, contra, 

CHOATB, District Judge- In this case a 
discbarge was refused upon the ground that 
the bankrupt did not keep proper hooks of 
account. [Case No. 1,575.] Upon the argu- 
ment it had been conceded that the ti'ansac- 
tions between the banla'upt and Samuels & 
Co. did not appear upon the banki-upt's 
books. It was claimed that these transac- 
tions were not to be considered a part of the 
banki-upt's business for the ptu-pose of the 
requirement of the statute in this respect; 
but it was held that they were so, and con- 
sequently the discharge was refused. Upon 
a. suggestion that the concession made by 
coxmsel upon the argument was made under 
a misapprehension as to the facts, the case 
was referred badv for further proof. 

As the debt of Samuels & Co. was neces- 
sary to make up the requisite number of 
creditors assenting to the discharge, and their 
claim was disputed, it was also referred to 
the register to take fm'ther proof as to their 
claim, the parties stipulating that so far as 
■it affected the question of discharge the deter- 
mination shall have the same effect as upon 
proceedings for re-examination of their claim. 

The fm-ther testimony taken shows that the 
admission made at the former hearing was a 
mistake; that the transactions between the 
bankrupt and Samuels & Co. appear on his 
books. One of those books is a small pass- 
book, produced by him to Samuels & Co. 
from day to day, in which the bookkeeper 
of Samuels & Co. entered the transactions as 
they occurred. This book was kept in the 
bankrupt's possession. It was one of his 
books, and a proper book within the meaning 
of the statute. Besides, the same transac- 
tions appeared in the cash book up to Sep- 
tember 21, 1876, and after that time in the 
ledger kept by the bankrupt 

As to the claims of Samuels, there is no evi- 
■dence which overcomes their proof of debt. 
On the contrary, the testimony both of the 
banla'upt and the accountant who has been 
over the books confirms it. Under the agree- 
ment between the parties the bankrupt was 
bound to repay to Samuels & Co. all the 
moneys received from tliem for the purchase 
of cattle. He did not do so, and owes them 
therefor. 

Discharge granted. 



In re BLUjMENTELAL. See Case No. 7,105. 
BLUNT (ALLEN v.). See Cases Nos. 215-217. 



Case TTo. 1,577. 

BLUNT et al. v. The PRAJSJE. 

[N. Y. Daily T. June 20, 1855.] 

District Court, S. D. New York. June 19, 1S55. 

Salvage— Bt Pilots— Totving Vessel in Dis- 

TKESS. 

[1. Pilots conducting into port vessels in dis- 
tress or in apprehension tl^ereof are entitled to 
•salvage compensation therefor.] 
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[2. Towing into port a vessel in peril and dis- 
tress, and unable herself to reach a place of 
safety, is salvage service.] 

[In admuralty. Libel by George W. Blunt 
and others against the schooner Frank for 
salvage. Decree for libellants,] 

Brown, Hall & Vanderpoel and Mr. Stough- 
ton, for libellants, 

Loomis & Thayer and Mr. Chatfield, for 
claimants. 

INGERSOLL, District Judge. This libel 
is filed by the owners and crew of the pilot- 
boat Moses H. GrinneU, to recover a salvage 
compensation for services rendered to the 
schooner Frank. The schooner sailed on the 
12th of October, 1853, from Aux Cayes bound 
to Boston, with a cargo of coffee and log- 
wood. On the 4th of November she ex- 
perienced a heavy gale, which continued till 
the 9th, and during which she lost her fore- 
mast, which broke off about half way up, 
her maintopmast, her jibboom and bowsprit 
cap, sprung her mainmast, and sustained 
other damage, so that her master deemed it 
advisable to bear up for New York, she be- 
ing then about in the latitude of Cape Henry. 
On the 11th she was fallen in with by the 
pilot-boat about sixty miles from Sandy 
Hook. The wind had been fair and moder- 
ate till then, and she had made headway 
without tacking at the rate of three or four 
miles an hour. One of the three pilots on 
board the boat, boarded her, and to him the 
captain represented the condition of his ves- 
sel; told him that his crew were good for 
nothing; that he was about beat out, and 
had but two days' provisions on board. 
There was at this time also the appearance 
of a northeast blow. 

The pilot refused to take charge of the 
schooner unless the pilot-boat was employed 
to tow her, which was assented to by the 
master. The pilot-boat accordingly took her 
in tow, and got up to-Staten Island with her 
about 6 o'clock in the morning of the 12th. 
The wind, which had been faur, began to die 
away when they were about twenty-two 
miles south of the Hook. On the morning of 
the 12th, there was a light breeze from the 
northeast, which inci'eased into a heavy blow 
on the 13th. 

The pilot-boat was considerably strained 
and injured in performing this service, and 
the three pilots lost other pilotage. They 
also paid a steamboat to tow the schooner 
up to New York after she arrived inside the 
Hook, The schooner and her cargo were 
worth $6,000. 

It was agreed between the pilot who went 
on board and the master of the Frank, that 
in case the parties could not agree upon the 
amount to be paid to the libellant, it shOTild 
be determined by referees to be agreed upon. 
From the aiTival of the Frank at New York 
on Nov. 12 to the 30th, various efforts were 
made by the parties to agree upon referees, 
but without success, and on the 30th, just be- 
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fore the Frank was about to saH, the libel 
was filed. 

HELD BY THE COURT: That it is the 
duty of a pilot to conduct vessels in and out 
of port for proper remuneration, but that 
duty is confined to conducting into and out 
of port vessels in no state of distress or 
alarm, and having no apprehension of dis- 
tress arising from antecedent causes. The 
Elizabeth, 8 Jur. 365. 

That a mere towage service is confined to 
vessels which have received no damage 
which puts them in perU of loss. 

That upon the evidence the Prank, in the 
crippled condition in which she was, would 
not have been able to reach Sandy Hook be- 
fore the gale of the 13th without assistance, 
and if she had not done so, she would in all 
probability have been driven to sea or on 
shore, and lost in either case. 

That she was then in distress -and in peril, 
so much so that her master had thought it 
unsafe to proceed on her voyage. She had 
been greatly injured, so that it is doubtful 
whether she could make a tack, and was in 
no safe condition to navigate in a severe 
blow. 

That the services rendered by the libel- 
lants were therefore something more than 
pilotage services, or than towage services. 
They were rendered to a crippled vessel in 
danger of loss, and were therefore salvage 
services. 

That the failure to agree upon referees was 
not the fault of the libellants, and should not 
deprive them of the right to recover in this 
suit. 

That on the evidence a fair compensation 
for merely towing such a vessel, as che li- 
bellants did, would be from $500 1o $700. 

That the libellants are entitled to more 
liberal compensation, and that $900 is a rea- 
sonable sum. 

Decree, therefore, for Ubellants for that 
amount. 



Case K-o. 1,678. 

BLITNT V. LITTLE. 
[3 Mason, 102.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1822. 

Malicious PitosECUTioN — Advice op Counsel — 

Evidence— Damages. 

1. In an action for a malicious civil prosecu- 
tion, the advice and opinion of counsel as to 
there being a good cause of action given before 
the commencement of the suit is admissible 
evidence; but not if given afterwards. 

2. But such evidence of the advice and opin- 
ion of counsel is not evidence, unless it be 
shown what the statement of facts was, which 
was laid before them for their advice and opin- 
ion, 

3. No suit can be maintained for a malicious 
prosecution, unless there be both a want of 
probable cause for the prosecution and also 

^ [Keported by "William P. Mason, Esq.] 
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malice in the party. Malice may be hrferred 
from want of probable cause. 
[Cited in IT. S. v. Taylor, Case No. 16,442; 
Arkansas Val. Land & Cattle Co. v. Mann, 
130 U. S. 73, 9 Sup. Ct. 459.] 
[4. Where damages are excessive, the court 
may allow plaintiff to remit the excess,] 
[Cited in Wiggin v. Coffin, Case No. 17,624; 
Northern Pac. R. Co. v. Herbert, 116 IT. 
S. 047, 6 Sup. Ct. 590; Arkansas Val. 
Laud & Cattle Co. v. Mann, 130 U. S. 73. 
9 Sup. Ct. 459.} 

[5. The granting of a new trial because of a 
verdict awarding excessive damages rests in the 
discretion of the court, and may be done if it 
clearly appears that the jury have committed 
a gross error, or have acted from improper mo- 
tives, or have given damages excessive in rela- 
tion to the person or the injury.] 

[Cited in Alsop v. Commercial Ins. Co., Case 
No. 262.] 

Case for maliciously arresting the plaintiff 
and holding him to bail in a civil action, 
in the sum of $10,000. Plea not guilty. At 
the trial the jury found a verdict for the 
plaintiff and $2,000 damages. [Heard on mo- 
tion for new trial.] 

In the com-se of the trial, which involved 
very cpmplicated transactions, the deposition 
of Samuel Fesseuden, Esq., was offered on 
behalf of the defendant, to prove, that he 
had advised, that a certain award, which, 
if good, was a bar to the defendant's right 
of action, was eiToneous, and would not be 
sustained upon trial. But it not appearing, 
that such advice was given before the de- 
fendant commenced his suit, nor that any 
statement of the facts was laid before Mr, 
Eessenden for his opinion, the court thought 
thu deposition inadmissible. 

The cause was argued at the ti'ial, by 
Hooper for the defendant, who now moved 
for a new trial upon various grounds, filed 
in support of the motion, all of which how- 
ever upon breaking the cause were aban- 
doned, except two. 1. That the deposition 
of Mr. Eessenden was erroneously rejected. 
2. That the damages were excessive. 

Upon these points Hooper (with whom 
Webster was now joined) argued in support 
of the motion, and Spooner and Prescott 
against It. 

STORY, Circuit Justice. It was most clear- 
ly established at the trial, that the defendant 
had no just cause of action to support the 
arrest, on which the present suit is founded. 
The awai'd, on the setting aside of which 
the defendant could alone pretend to main- 
tain his action, was at that time in litigation 
in another suit, and its validity has since 
been supported by the supreme court of 
Massachusetts against every objection; and 
so far as the merits were brought before 
this court upon the recent trial, they ap- 
peai-ed to be unequivocally in favor of 
Blunt. Indeed no one could reasonably 
doubt, that imder the circumstances, the 
arrest of the plaintiff, by the order of the 
defendant's agent, was a rash and precipi- 
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tate measure, and, to say the least of it, 
miglit well be deemed oppressive. If, how- 
ever, the defendant (for he adopted the acts 
of his agent) acted with good faith, and 
under a mistake of his rights, and intended 
no wanton and malicious prosecution, the 
jury were expressly told, that the plaintiff, 
in the present suit, was not entitled to re- 
cover. They were farther told, that two 
things must concur to maintain the present 
suit; 1. That there must be no probable 
cause of action; 2. That the suit, and the 
arrest consequent on it, must be malicious: 
That if either of these grounds faUed, the 
plaintiff, however aggrieved, was entitled to 
no remedy: That if there was probable cause 
for the suit, however malicious it might be, 
the defendant could not be found guilty; 
and on the other hand, if there was not 
probable cause, and yet the circumstances 
excluded all notion of malice, the same was 
the legal conclusion: That express malice, 
however, was not necessary to be proved; 
that it might be, and ordinarily was, inferred 
from the want of probable cause: That a 
malicious prosecution or arrest, in the sense 
of the law, did not necessarily import that 
the party acted from base passions, such as 
revenge and gross malignity: But if the par- 
ty wilfully and wantonly made an arrest, 
when he knew or believed he had no just 
or probable cause of action, with the de- 
sign to take undue advantage of the other 
party's situation, and in point of fact, there 
was no probable cause of action, such an 
arrest was malicious and sufficient to support 
tlie present action. The authorities cited 
at the bar fuUy supported this doctrine; and 
indeed it was conceded at the trial to be cor- 
rect See 3 Esp. 33; 1 Ld. Kaym. 374; 1 Salk. 
13; 1 "Wils. 232; 1 Term. R. 493; 1 Bos. & 
P. 388; 2 Bos. & P. 129; Hob. 267; 2 Phil. 
Ev. 116; 2 Selw. N. P. p. 806, c. 27. 

Several grounds have been suggested in 
favor of the motion for a new trial in the 
written application. I pass over those, which 
have been abandoned at the argument, with 
the single remark, that they incorrectly state 
the opinion of the cburt, and proceed upon 
a mistake of its reasoning at the trial. The 
points- now insisted on are: 1- That the 
deposition of Sir. Fessenden was erroneously 
rejected. 2. That the damages are excessive. 

One ground of the rejection of jUx. Fessen- 
den's deposition was, that it did not appear, 
that his advice or counsel was given previ- 
ously to the commencement of the suit, and 
unless it was so given, the court did not per- 
ceive how it could legally conduce to prove 
probable cause of action, or the absence of 
malice. Another groxmd was, that it did not 
appear, that a full, or indeed that any state- 
ment of the material facts was laid before 
him, so that he could form an exact judg- 
ment of the controversy. Upon farther re- 
flection I think both grounds are maintaina- 
ble; but it is sufficient if either can be sup- 
ported. 



It is certainly going a great way to admit 
the evidence of any counsel, that he advised 
a suit upon a deliberate examination of the 
facts, for the purpose of repelling the impu- 
tation of malice, and establishing probable 
cause, aiy opinion however is, that such evi- 
dence is admissible, although it is sometimes 
open to the objections stated in Hewlett v. 
Gruchley, 5 Taunt. 277. But it appears to- 
me, that a necessary qualification of the ad- 
mission is, that it should appear in proof, 
that the opinion of coimsel is fairly asked 
upon the real facts, and not upon statements, 
which conceal the truth or misrepresent the 
cause of action. If the law were otherwise, 
nothing would be more easy than to shelter 
the most malicious prosecution under the- 
opinion of counsel, honestly given, but under- 
a total mistake of the facts. Probable cause 
of action, in the opinion of counsel, must de~ 
pend upon the facts, which are brought be- 
fore him; and if the whole facts, which are- 
material to form such opinion, are not pre- 
sented to his mind, how can the com-t say, 
that he has given any opinion as to the true- 
cause of action? In Hewlett v. Gruchley, 
Id., the court thought, that if the statement 
of facts laid before counsel was incorrect,, 
his opinion founded thereon was no defence,, 
and there are even intimations in that case,, 
that such an opinion, given upon a full state- 
ment of the facts, would not of itself repeL 
the imputation of malice. 

Then as to the other ground, I think it 
ought not to be permitted to any person,, 
after the commencement of his suit, to repel 
the imputation of malice or prove probable- 
cause, by subsequently getting the opinions, 
of counsel in his f avoi*. What would this be,, 
but to encourage unfounded suits, and to ena- 
ble parties to get rid of the effects of their- 
own misconduct by matters ex post facto? 
What constitutes probable cause of action is,, 
when the facts are given, matter of law, up- 
on which the court axe to decide; and it 
cannot be proper to introduce certificates of" 
counsel to establish what the law is. If the 
party acts upon the advice of counsel, how- 
ever mistaken, in commencing his suit, and is. 
honestly misled, there is some ground to 
excuse his act But when he has gone om 
without such advice, and in point of law has 
no probable cause of action, it is, I thinic, 
conceding too much to allow the subsequent 
opinion of counsel to change the legal rights- 
of the parties. No case has been cited, in 
which such a principle has been admitted; 
and I am persuaded none such exists. 

As to the question of excessive damages, I 
agree, that the court may grant a new trial' 
for excessive damages. So far as the con- 
trary doctrine may be supposed to be main- 
tained by Duberley v. Gunning, 4 Term R, 
651, it has been qualffied or overturned in- 
Ghambers v, Gaulfield, 6 East, 244, and Hew- 
lett V. Gruchley, 5 Taunt 277, It is indeed 
an exercise of discretion full of delicacy and 
difficulty. But if it should clearly appear that. 
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the jury have committed a gross error, or 
have acted from improper motives, or have 
given damages excessive in relation to the 
person or the injury, it is as much the duty 
of the court to interfere, to prevent the 
wrong, as in any other case. In the present 
case, there were many aggravated circum- 
stances, and certainly the defendant had no 
cause of action. It appeared to me at the 
trial, a strong case for damages; at the same 
time, I should have been better satisfied, if 
the damages had been more moderate. I 
have the greatest hesitation in interfering 
with the verdict, and in so doing, I believe 
that I go to the very limits of the law. After 
full reflection, I am of opinion, that it is rea- 
sonable, that the cause should be submitted 
to another jury, unless the plaintiff is willing 
to remit $500 of his damages. If he does, the 
court ought not to interfere farther. 

The plaintiff remitted the damages. Mo- 
tion overruled. 



Case 2Sro. 1,579. 

BLUNT T. PATTEN. 

[2 Paine, 393.] ^ 

Circuit Court, S. D. Xew York. June Term, 
182S. 

Copyright — Infringement — Chart — Use op Sur- 
vey — Qci Tam Action — Question for Jury. 

[1. The unauthorized use by a map-maker of 
the surveys upon which a copyrighted map is 
based is an infringement of the copyright.] 

[2. In a qui tam action for infringement of the 
copyright of a chart, the question whether de- 
fendant copied from plaintiff's survey is for the 
jury.] 

[At law. Qui tam action by Edmund M. 
Blimt against Richard Patten to recover the 
penalty for an infringement of copjoright. 
Verdict for plaintiff. For bill in equi^ to 
restrain infringement, see Case No. 1,580.] 

D. B. Ogden and J. Blimt, for plaintiff. 
J. Anthon, for defendant. 

This action was brought for a breach of 
copjTight. It appeared in evidence that the 
plaintiff, in 1821, caused a sm-vey to be made 
of the South shoal of Nantucket; and that it 
was then ascertained that the said shoal had 
been laid down in all the charts previously 
in use, twenty miles too far to the south- 
ward, it being in latitude forty-one degrees 
fom- minutes, instead of forty degrees forty- 
four minutes, as in the old charts. 

It was also proved, that the same year lie 
plaintiff projected a sm-vey of George's shoal, 
and sent a vessel with competent surveyors 
for that pm-pose to Boston, to join a vessel 
which Capt. Hull, the United States naval 
commander on that station, permitted to 
assist in said sm-vey; that the said sm-vey 
was made chiefly at tlie expc-nse of the plain- 
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tiff; and that it was expressly understood 
by Capt HuU that it was for the private 
benefit of the plaintiff. The results of the 
survey were placed on a chart drawn by air. 
Edmund Blunt, and copies of the same given 
to an officer of the United States, to be 
transmitted to the navy department for the 
use of government, and to preserve the 
information among the public archives. 

The plaintiff published these surveys on his 
chart of the northeastern coast of the United 
States in October, 1S21, and the copyright 
was duly secured. 

In May, 1827, the defendant published his 
chart of the northeastern coast, with these 
shoals substantially copied, in form, position 
and bearings, from the chart of the plaintiff. 

The plaintiff then rested; and the defend- 
ant, in his defence, showed that he had ob- 
tained a copy of the chart lodged in the navy 
department, by permission of one of the navy 
commissioners; and that by being placed 
there, it became a public document, which he 
had a right to copy. He also attempted to 
show that he had obtained the true position 
of the South shoal of Nantucket, from a 
survey taken by a British officer in 1805. 
It did not appear, however, that that survey 
had ever been published, or that any person 
except the witness produced by the defend- 
ant, had ever heard .of it. He produced the 
draughtsman and engraver of his chart; but 
on cross-examination, it appeared that the 
former was du-ected to omit in draught, 
Nantucket shoals; and that the engi-aver 
copied it from a separate piece of paper, 
furnished by the defendant, and drawn by 
some person unknown. The defendant also 
proved, that the soundings near Nantucket 
shoal on his chart, were different from those 
of the plaintiff's, being taken from Des- 
barres' sin*vey, published in 1776. The de- 
fendant's counsel contended that there could 
be no copyright in the location of a shoal- 
that it was a thing that by nature could only 
be placed in one position, and that it was ob- 
viously here taken from other authorities 
than from the plaintiff's chart; he also con- 
tended that the chart in the navy depart- 
ment was a public document, and open to 
aU the world, and that the plaintiff had no 
right to make a monopoly of either that, or 
the true position of Nantucket South shoal. 

Many respectable ship-masters were pro- 
duced, who testified that they always re- 
garded the discovery of the error in the po- 
sition of Nantucket South shoal, as having 
been made entirely by the plaintiff, whom 
the mariners of the United States had been 
gi-eatly indebted to for most of the infor- 
mation now obtained concerning their own 
coast; and had been relied upon as the pub- 
lisher of the charts and nautical works now 
in use. They also testified that the survey 
of Nantucket and George's shoals were high- 
ly important, and that they appeared to be 
substantially copied on the defendant's chart 
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from the plaintifE's. After the testimony 
had heen commented on by the coimsel for 
the parties, 

THOMPSON, Circuit Justice, charged the 
jm-y that the privilege of an author to the 
exclusive sale of his works for a limited 
term of years, although a monopoly," was not 
so in the odious meaning of the term; it was 
but a proper reward for his labor provided 
by law, and to which he was as much en- 
titled as to the exclusive enjoyment of any 
other kind of property: that the plaintiff 
could not, it was true, obtain a copyright in 
the shoal itself, nor in the ori^nal elements 
of his charts; but that he had a right to the 
results of his labors and surveys. The de- 
fendant might resort to the original materials 
of the chart, and sm-vey for himself; but he 
could not avail himself, either in whole or 
in part, of the surveys of the plaintiff. The 
law was intended to secure to authors the 
fruits of their skill, labor and genius, for a 
limited time; and if in this instance the de- 
fendant had availed himself of the surveys 
of the plaintiff in compiling his chart, the 
plaintiff was entitled to a verdict. 

In the case of Nantucket shoal, the defend- 
ant produced a witness, who stated that he 
had communicated to the defendant its true 
position; and it was a question for the jury 
to decide whether the defendant had copied 
from the plaintifE's survey or not: as to 
George's shoal, no doubt it was copied from 
his survey, and the pretence that it bfecame 
a public document from being deposited in 
the public oflace, was entirely untenable. 
The survey was made chiefly at the plain- 
tiff's expense, and, according to the under- 
standing, it was to be for his benefit; it was 
of great use to the navigating community, 
and Capt. Hull was justified in aiding him 
in it upon such terms. 

The jury retired, and in less than five 
minutes brought in a verdict for the plain- 
tiff. 



^ Case IsTo. 1,580. 

BLUNT V. PATTEN. 

[2 Paine, 397.] ^ 

Circuit Court, S. D. New York. June 19, X82S. 

Copyright— What Subject to— Isfhingembnt — 
Question^ fob Jury- Ix junction — Actioit at 
Law. 

1. The natural objects from which a chart is 
made, being open to the examination of all, a 
copyright cannot subsist in a chart as a general 
subject 

[Cited in Johnson v. Donaldson, 3 Fed. 25; 
Chapman v. Ferry, 18 Fed. 541.] . 

2. A right in such a subject is violated only 
when anotlier copies from ttie chart of him who 
has secured the copyright, and thereby avails 
himself of his labor and skill. 

3. In all such cases, it is a proper question for 
a jury whether the one is a copy of the other 
or not. And if there is some small variance, 

* [Keported by Elijah Paine, Jr., Escl.] 
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it would be a proper subject of inquiry whether 
the alteration were not merely colorable. 
[Cited in Johnson v. Donaldson, 3 Fed. 25; 
Chapman v. Ferry, 18 Fed. 541.] 

4. If it is doubtful whether or not there has 
been an infringement, an- injunction will not be 
gi'anted in the first instance; hut a trial at law 
will be directed. 

[In equity. Bill by Edmund M. Blimt 
against Richard Patten for infringement of 
copyright. Application for injunction denied 
pending the outcome of complainant's action 
at law. Upon verdict being given for plain- 
tiff therein (Case No. 1,579), an injunction is 
awarded.] 

This- was a bill filed to obtain an injunc- 
tion to restrain the defendant fi'om printing, 
publishing and vending the charts mentioned 
and described in the action brought in the 
same case for breach of copyi-ight. 2 Paine, 
393 [Blunt v. Patten, Case No. 1,579]. 

THOMPSON, Chrcuit Justice. The com- 
plainant, by his bill, asks an injunction to re- 
strain the defendant from the fm-ther print- 
ing, publishing and selUng a chart purport- 
ing to be a chart of the north-eastern coast 
of North America, so far as the same relates 
to the South, shoal of Nantucket, and the 
soundings adjacent thereto; and also to 
George's bank and the soundings adjacent 
thereto; and between the said bank and 
Cape Ann, and Nantucket shoals, alleging 
that the said chart published by the defend- 
ant, and the surveys and soimdings copied 
thereon, were copied and taken from sm*veys 
and soimdings made by the complainant, and 
published by him in a chart, the copyright 
of which had been duly taken out and se- 
cured according to the laws of the United 
States on the 2d of October, 1821. 

The complainant alleges that his copyright 
has been infringed in two particulars: first, 
as it relates to the position of the South 
shoal of Nantucket; and secondly, as to 
George's bank. With respect to the formei-, 
he states that on all the old charts published 
prior to his, this shoal is laid down in lati- 
tude forty degrees forty-four minutes. That 
from surveys made by his direction in the 
year 1821, it was ascertained that this was 
about twenty-two miles too far south, which 
error be corrected, and laid down the shoal 
in his chart in latitude forty-one degrees four 
minutes, according to its true position. 

And with respect to George's bank, he al- 
leges that it was imperfectly known and 
described m the charts published prior to the 
year 1821, when he, at his own expense, 
caused a survey to be made, and a compe- 
tent knowledge of the shoal for the first time 
obtained and published on his chart And 
charges the defendant with having availed 
himself of the information thus acquired by 
the labor, and at the expense of the com- 
plainant in the publication of his chart 

The defendant has not put in his answer, 
but by his affidavit read in opposition to the 
motion, he denies, that in compiling his chart 
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of tlie eastern coast of America, lie has in 
any respect availed himself of the complain- 
ant's chart That he never did until June 
last look at the soundings on his chart, or 
compare them in detail with those on his 
own; and that on making the comparison, 
he found that the soundings on his chart in 
nowise compared with those on the com- 
plainant's. That they are not in the same 
latitude or longitude, nor do the depths of 
water correspond when they approach the 
nearest position on the different charts. 
That the latitude and longitude of Nantucket 
South shoal is laid down from information 
received from White Matlock, as detailed in 
his deposition. And that the shoal grounds 
of George's bank, with the soundings adja- 
cent, are copied from a puDlic document on 
file in the office of the navy commissioners 
at Washington, after being reduced to the 
scale of his chart. 

By the deposition of White Matlock, it ap- 
pears that in May, 1823, he communicated to 
the defendant the information, that there 
was an error in the old charts as to the situ- 
ation of the Nantucket South shoal, and 
gave him a memorandum thereof, which is 
annexed to his deposition; and he swears 
that he received the information from Cap- 
tain John Naimes, of the British navy, in 
the year 1805, who at that time gave him 
a manuscript chart of Nantucket shoals, 

George's shoals and island, which 

chart has since been desti'oyed by fire; that 
Captain Naimes was flag-lieutenant of the 
Isis, and superintended. the survey; and that 
the Nantucket South shoal is correctly laid 
down in defendant's chart, according to such 
information. That from the time he receiv- 
ed that information from Captain Naimes, he 
has been in the habit of passing said shoal 
as in latitude of forty-one degrees four min- 
utes, instead of forty degrees forty-four min- 
utes, as laid down in the old chai'ts. 

With respect to the document on file in 
the office of the navy commissioners, from 
which the defendant copied into his chart 
the shoal grounds of George's bank, with 
the adjacent soundings, the complainant de- 
nies that it was a public document, but al- 
leges that it was delivered to Cheever Felch 
to be deposited in the navy department, up- 
on the condition and express understanding 
that it was not to be published except by 
the complainant; and in support of this al- 
legation the deposition of ISdmund Blunt has 
been read, stating such to have been the un- 
derstanding with Felch, and that although 
Captain Hull sent the schooner Science, a 
public vessel, to aid in the smwey, yet it was 
expressly understood between him and the 
complainant that the smwey was ta be made 
for the exclusive benefit and profit of the 
complainant, and that the sovmdings were 
taken solely by the persons employed by 
him, and that none were taken by Felch. 

Thus stand the leading facts in the case 
as they now appear before me; and what 



may ultimately be found to be the real 
rights of the complainant, is a question not 
entirely free fi-om doubt; and the circum- 
stances disclosed present a ease which ap- 
pears to me to call for a more full and sat- 
isfactory explanation, and requiring a ti-ial 
of the right at law, before an injunction 
ought to be gi-anted. If, as seems to be ad- 
mitted on all sides, there has been an eiTor 
in the old charts in laying down the posi- 
tion of Nantucket South shoal, and the com- 
plainant has, by devoting his time and ex- 
pending his money, discovered that error 
and corrected it in his chart, it is of gi'eat 
public utility, and he ought to be protected 
in the enjoyment of the profits of his enter- 
prise. That he has been at considerable ex- 
pense in making surveys to ascertain the 
situation of this shoal, cannot be denied; 
and it is very probable he was entirely ig- 
norant of the error in the old charts having 
been discovered by any other person; yet, 
if such be the fact, and the defendant, in 
making his chart, has had recourse to such 
other discovery, and has not availed him- 
self of the defendant's labor and skill, the 
plaintiff has no right to complain. A copy- 
right cannot subsist in a chai't, as a general 
subject, although it may in the individual 
work, and others may be resti*ained from 
copying such work.= But the natui-al objects 
from which the charts are made are open 
to the examination of all, and any one has 
a right to sm-vey and make a chart And if 
such sui-vej's and charts are all correct, all 
win be alike, but no one would complain of 
his rights having been infringed, and each 



^ In the case of Sayre v. Moore, 1 East, 361, 
the court instructed the jury, that if they found 
that the defendant, although he used the plain- 
tifiE's chart, had been correcting errors, and not 
Servilely copying, they should find a verdict for 
the defendant; but that if it was a mere servile 
imitation, they should find for the plaintiff. 

"The charts which had been copied were four 
in number, which Moore had made into one 
large map. It appeared in evidence that the 
defendant had taken the body of his publication 
from tlie work of the plaintiffs, but that he had 
made many alterations and improvements there- 
upon. It was also proved that the plaintiffs 
had originally been at a great expense in procur- 
ing materials for these maps. Delarochett, an 
eminent geographer and engraver, had been em- 
ployed by the plaintiffs in the engraving of them. 
He said that the present charts of the plaintiffs 
were such an improvement on those before in 
use, as made an original work. Besides, their 
having been laid down from all the charts and 
maps extant, they were improved by many man- 
uscript journals and printed books, and manu- 
script relations of travellers; he had no doubt 
the materials must have cost the plaintiffs be- 
tween £3,000 and £4,000, and that the defend- 
ant's chart was taken from those of the plain- 
tiffs, with a few alterations. In answer to a 
question from the court, whether the defendant 
had pirated from the drawings and papers, or 
from the engravings, he answered, from the en- 
gravings. Wintei-felt, an engraver, said he was 
actually employed by the defendant to take a 
draft of the gulf passage (in the West Indies) 
from the plaintiffs' map. 

"Many witnesses were called on behalf of the 
defendant, amongst others^ a Mr. Stephenson 
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one may be considered an original chart. A 
right, in such a subject, is violated only 
when another copies from the chart of him 
who has secured the copyright, and- .thereby 
availing himself of his labor and skill. 
And in all such cases it is a proper question 
for a jury, whether the one is a copy of the 
■other or not If the two are in all respects 
alike, the prima facie presumption probably 
would be, that one was a copy of the other, 
yet both might be originals; and if there 
was some small variance, it would be a 
proper subject of inquh*y whether the alter- 
4ition was not merely colorauie, and that the 
one was in substance a mere transcript of 
the otha*. 

All these are proper questions to be sub- 
mitted to a jinry to decide. Whether the 
one is or is not a servile .imitation of the 
other, and not the fair fruit of original labor, 
upon a subject that is open to all the world. 
"These are the general and well-settled rules 
by which cases of this description are to be 
tried and governed. 1 East, 361, and cases 
collected in note; 12 Ves. 269; 16 Ves. 2G8; 2 
Mer. 436. And if applied to the facts dis- 
closed by the affidavits which have been 
read, will show that this is a proper case for 
a trial at law, and not for an injunction. In 
its present stage, which *is granted only to 
prevent the use of that which is the exclu- 
sive property of another, and proceeds on the 
ground that the title to the property is in the 
Ijlaintifif. 

The defendant swears, that in compiling 
Tiis chart of the Nantudiet shoal, he has not 
taken one figure from the plaintiff's chart, 



and Admiral Campbell. Mr, Stephenson said 
Tie had carefully examined the two publications; 
that there were very important differences be- 
tween them, much in favor of the defendant's; 
that the plaintiffs' maps were founded upon no 
principle; neither upon the principle of the Mer- 
•cator, nor the plain chart, but upon a corruption 
•of both; that near the equator the plain chart 
would do very well, but that as you go further 
from the equator, you must have recourse to the 
Mercator; that there were very material errors 
in the plaintiff s'maps; that they were in many 
places defective in pointing out the latitude and 
longitude, which is extremely essential in navi- 
gating; that most of these, as well as errors in 
the soundings, were corrected by the defendant. 
Admiral Campbell observed, that there were 
only two kinds of charts, one called a plain 
chart, which was now very little used; the oth- 
er, which is the best, called the Mercator, and 
which is very accurate in the degrees of latitude 
and longitude; that this distinction was very 
necessary in the latitudes, but in places near 
the equator it made little or no difference; that 
the plaintiffs' maps were upon no principle rec- 
ognized among seamen, and no rules of naviga- 
tion could be applied to them; and they were 
therefore entirely useless. 

"Lord Mansfield, C. J. The rule of decision 
in this case is a matter of great consequence to 
the country. In deciding it, we must take care 
to guard against two extremes, equally preju- 
dicial; the one, that men of ability, who have 
employed their time for the service of the com- 
munity, may not be deprived of their just mer- 
its, and the reward of their ingenuity and labor; 
the otller, that the world may not be deprived 
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and that the two, in no respect, agree in the 
soundings laid down; and that the latitude 
and longitude of the shoal is laid down from 
the information received from .Oapt. Matlock, 
-who sweax-s that he obtained it, "as early aa 
the year 1805, from a captain of the British 
navy, who furnished him TVith a manuscript 
chart in which this shoal is laid down as in 
latitude 41 deg. 4 min., according to defend- 
ant's chart. 

The defendant, in making his chart, had a 
right to avail himseK of all prior publica- 
tions, the copyright of which was not se- 
cm-ed; and if he has compiled his chart from 
such other publications, it is no infringement 
of the plaintiff's right, although it may agree 
with his chart. 

With respect td the chart, so far as it re- 
lates to George's bank, the circumstances are 
a little extraordinary, and require explana- 
tion, before an injunction is granted on this 
alleged infringement of the plaintiff's right. 
It is very satisfactorily shown, that the de- 
fendant's chart is taken from one on file 
in the navy commissioners' office in Wash- 
ington, a copy of which was furnished to the 
defendant, and which, npon its lace, pur- 
ports to be "A Chart of George's Shoals, 
from surveys made in the United States 
schooner Science and sloop Orbit, by direc- 
tion of the Board of Navy Commissioners, 
and Tinder the orders of Capt. Isaac Hull. 
ByCheever Felch, 1821." And yet Edmund 
Blunt swears, that it was expressly xmder- 
stood between the plaintiff and Oapt. HuU, 
and so stated by the latter to the deponent, 
that while the government shoidd have the 



of improvements, nor the progress of the arts be 
retarded. The act that secures copyright to 
autiiors, guards against the piracy of the words 
and sentiments; but it does not prohibit writ- 
ing on the same subject. As in the case of his- 
tories and dictionaries. In the first, a man may 
give a relation of the same facts, and in the 
same order of time; in the latter an interpreta- 
tion is given of the identical same words. In 
all these cases the question of fact to come be- 
fore a jury is, whether the alteration be color- 
able or not? There must be such a similitude as 
to make it probable and reasonable to suppose 
that one is a transcript of the other, and noth- 
ing more than a transcript. So in the case of 
prints, no doubt different men may take en- 
gravings from the same picture. The same 
principle holds with regard to charts. Whoever 
has it in his intention to publish a chart, may 
take advantage of all prior publications. There 
is no monopoly of the subject here, any more 
than in the other instances; but upon any ques- 
tion of this nature, the jury wiU decide whether 
it he a servile imitation or not. If an erroneous 
chart be made, God forbid it should not be cor- 
rected even in a small degree, if it thereby be- 
comes more serviceable and useful for the pur- 
poses to which it is applied. But here you are 
told, that there are various and very material 
alterations. This chart of the plaintiffs' is upon 
a wrong principle, inapplicable to navigation. 
The defendant, therefore, has been correcting 
errors, and not servilely copying. If you think 
so, you will find for the defendant; if you think 
it is a mere servile imitation, and printed from 
the other, you will find for the plauitiffs."— Yer- 
dict for defendant. 
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credit of aiding to make the survey, it slioTiId 
be for the exclusive bctneflt and profit of the 
plaintiff; and that a copy of the chart was 
delivered to Cheever Felch as an officer of 
the government, to be deposited in the navy 
department, upon the condition and express 
understanding that it was not to be publish- 
ed but by the plaintifie, for whose benefit and 
at whose instance the survey was made. 

I forbeai', at present, making any remarks 
upon the Incongruity between this affidavit 
and what tlie chart in the navj"^ commission- 
ers' office would, upon its face, seem to im- 
port; and also- upon the implied imputation 
against the commissioners, for having per- 
mitted a copy to be taken of a documctat de- 
posited in their office, under an agi-eement 
that it was not to be published. All this 
may be susceptible of satisfactory explana- 
tion. It is at present, however, involved in 
too much obscurity for me to safely act on 
this part of the case, and I shall leave the 
explanation to be given on a trial at law. 

The application for an injmiction is, ac- 
cordingly, denied. 

Alter the trial of the action at law in this 
case,— 2 Paine, 303 [Blunt v. Patten, Case 
No. 1,579],— the following decree was en- 
tered: 

Present: The Honorable SMITH THOMP- 
SON, one of the associate justices of the su- 
preme court of the United States; the Hon- 
orable SAMUEL R. BETTS, judge of the dis- 
trict com-t The court was opened by proc- 
lamation. 

Whereas, heretofore— that is to say, on the 
twenty-eighth day of June, in the year of 
our Lord one thousand eight hundred and 
twentj'-seven— Edmund M. Blunt, a native 
born citizen of the United States, and an in- 
habitant of the state of New York, exhibited 
his bill of complaint in this honorable court 
against Richard Patten, defendant, thereby 
setting forth that the said Richard Patten, in 
violation of a copyright of the said Edmund 
M. Blunt, to a certain chart entitled "Blunt's 
New Chart of the North-Bastern Coast of 
North America," extending from latitude 37 
deg. 20 min. north, longitude 75 deg. 20 
min. west, to latitude 47 deg. 55 min. north, 
longitude 65 deg. 5 min. west, a printed copy 
of which said title was deposited in the office 
of the clerk' of the district court of the south- 
ern district of New York, before the publica- 
tion of said chart, to wit: on the second day 
of October, in the year one thousand eight 
hundred and twenty-one, had prepared and 
published a certain chart, purporting to be a 
"New Chart of the North-Eastem Coast of 
North America, Nova Scotia, &c., from the 
best authorities," on which said chart cer- 
tain surveys taken by the said Edmund, and 
at his expense, and inserted on his said chart 
of the South shoal of Nantucket and George's 
bank, with the soundings thereon and adja- 
cent thereto, and also the soundings between 
Cape Ann and George's bank, and thence to 



Nantucket shoal, had been copied, contraiy 
to the will of said Edmund, and in violation 
of his rights; and further setting forth, that 
the actings and doings of the said Richard 
were contrary to equity and good conscience, 
and requiring relief in the premises. And 
the said complainant further prayeth the 
lionorable com-t, that the usual process of 
s'ubpoena might be thereat awarded against 
the said defendant, to compel him to appear 
and answer the said bill, which, being gi-ant- 
ed, and the said defendant duly served there- 
with, he appeared and answered accordingly. 
And whereas the said defendant, by his 
answei', admitted the publication of twenty- 
five copies of the said chart, entitled "A New 
Chart of the North Eastern Coast of North 
America, Nova Scotia, &c., from the best au- 
thorities," but denied that the said chart, or 
any portion thereof, was copied from the 
chart of the said Edmund above mentioned. 
The said defendant f m-ther asserted, that the 
same latitude and longitude of Nantucket 
South shoal was laid down by him on the 
said chart, from information received from 
one Captain Matlock, on the twenty-second 
day of May, one thousand eight hundred and 
twenty-three, from a survey made by one 
Capt. John Naimes, of the British navy, in 
the year one thousand eight hundred and 
five; and that the said shoal, called George's 
bank, on the said chart, was copied from a 
manusa-ipt furnished by his agent, Arthur I. 
Stansbm-y, who copied the same from a pub- 
lic chart, in manuscript, on file in the navy 
commissioners' office, and there remaining, 
as he understood, as a public document for 
the public benefit, entitled "A Chart of 
George's Shoals, from sm-veys made in the 
United States schooner Science and sloop Or- 
bit, by direction of the Board of Navy Com- 
missioners, and under the order of Capt. 
Isaac Hull, by Cheever Pelch, 1821." And 
the said defendant fm-tlier denied all unlaw- 
ful combination and confederacy, and eon- 
eluded his answer with a general traverse as 
by the said bill and answer remaining as of 
record in the honorable court may now fully 
appear. 

And whereas, afterwards, to wit, on the 
fourth day of Jime, in the year of our Lord 
one thousand eight hundred and twenty- 
eight, the said Edmund M. Blunt did exhibit 
his supplemental bill in this honorable com-t, 
against the said Richard Patten, therein set- 
ting forth, that upon the bill and answer 
thereinbefore mentioned, a notice for an in- 
junction, restraining the said Richard Patten 
from publishing his said chart in violation of 
the copyright of the said Edmund M. Blunt, 
and for fm-ther relief, according to the pray- 
er of said bill, was made to this honorable 
com-t; and that the same was denied, on the 
ground that as there was cross affidavits and 
conflicting testimony in this case as appear- 
ed to the court to be one, required a trial of 
the right at law, before an injunction'ought 
to be gi'anted. 
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And furtlier setting forth, that a suit at 
law was Instituted by the said Edmund M. 
Blimt against the said Richard Patten, for a 
violation of the copyright of the said Ed- 
mund as aforesaid, which said suit on the 
twenty-seventh day of May, in the year one 
thousand eight hundred and twenty-eight, 
was tried before the judges of the circuit 
court of the United States for the southern 
district of New York; and upon trial thereof, 
witnesses were produced and examined, both 
on behalf of the said Edmund M. Blunt and 
the said Richard Patten, for the purpose of 
determining whether the said surveys of the 
South shoal of Nantucket and of George's 
bank had been copied or not on the said chart, 
published by the said Richard, from the said 
chart of the said Edmund, in violation of the 
act in such case made and provided; and the 
jury appointed for the trial of the same, then 
and there rendered a verdict for the said Ed- 
mund M. Blunt, the plaintiff, in the said suit; 
and the said Edmund M, Blimt, for this, 
prayed this honorable court, that a suit of in- 
junction might be thereout awarded, re- 
sti'aining the said Richard Patten in print- 
in, publishing and vending the said charts so 
published by him as aforesaid, or so much 
thereof as concerned and related to the 
South shoal of Nantucket, its position, bear- 
ings, form and location, and also of George's 
bank, its position, bearings, form and loca- 
tion, and the soundings between the said 
banlc and Cape Ann, and Nantucket Shoal, 
without the consent of the said Edmimd 
M. Blunt, first obtained in writing, or im- 
til the exclusive privilege of the said Ed- 
mund M. Blunt should expire, or until the 
further order of the said com-t to the contra- 
ry. And the said Edmund M. Blunt further 
prayed the honorable court, that the said 
Richard Patten deliver unto the said Ed- 
mund all and every copy or copies of such 
chart, and also all and every sheet and 
sheets, being part of the said chart, in the 
possession of the said Richiird; and also the 
costs and charges being fully sustained by 
the said Edmund in his behalf. And the said 
cause, being thus ready for a hearing on /the 
bill, answer, and supplemental bill, a day 
was appointed by the court for the hearing 
thereof; on which day, being the fifth day of 
June, in the year of our Lord one thousand 
eight hundred and twenty-eight, the said 
cause came on to be heard before the honora- 
ble court; whereupon this honorable court 
did order and decree, that an injimction is- 
sue forthwith against the said Richard, re- 
straining him from publishing his said chart 
as aforesaid; that the said Richard Patten 
deliver to the said Edmund M. Blunt all and 
every copy and copies of such chart, so pub- 
lished by him as aforesaid; and also all and 
every sheet and sheets, being part of the 
same now in possession of the said Richard 
Patten, for the purpose of being forthwith 
destroyed; and, also, that he pay to the said 
Edmund M. Blunt the cost and charges 



wrongfully sustained by him, the said Ed- 
mund, in the behalf, to be taxed by the 
clerk of the honorable court 

Pred. J. Betts, Clerk. 



BLUNT (UNITED STATES v.). See Case No. 
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Case Wo. 1,581. 

BLT T. UNITED STATES. HARTLEY et 

al. V. UNITED STATES. UNITED 

STATES V. DAY et al. 

[4 Dill. 464.]^ 

Circuit Court, D. IMinnesota. 1877. 

COTTING TiMBEU UPOS POBLIO LaNDS— EVIDENCE 

— ^Remedy of Goveknment — Ixdictmbnt:— -Re- 
PLEVis — Trover — Measdue op Damages. 

1. In certain civil and criminal actions by the 
United States against trespassers upon its mi- 
sold timber land: Held, that the official plats 
and books in the office of the register of the 
United States land office are admissible as evi- 
dence on its behalf to show that the land on 
which the timber was cut had not been sold 
by the United States. 

2. Parol evidence is not admissible on behalf 
of the defendants to show that the locus in quo 
was swamp land within the meaning of the 
swamp laud grant to the several states. 

3. The cutting of timber upon the public lands 
is a criminal offence (Rev. St. § 2461), and the 
government may proceed both civilly and crimi- 
nally. 

[Cited in U. S. v. Murphy, 32 Fed. 379.] 

4. "Where timber is cut upon the public lands 
wilfully, fraudulently, or negligently, and with- 
out authority, and made into saw-logs, the gov- 
ernment may replevy such logs even when they 
have reached the boom, or, at its election, may 
sue in trover for their value, and in either case 
may recover without deduction for their en- 
hanced value, after severance from the freehold, 
arising from the labor of the wrong-doer. In 
such case the government is not confined to the 
"stumpage" value. Nesbitt v. St. Paul Lumber 
Co., 21 Minn. 491. 

nbistinguished in Murphy v. Dunham, 38 Fed. 
511.] 

5. "Wliether a different rule of damages would 
apply if the trespass were neither willful, fraud- 
ulent, nor negligent, quaere? 

[Error to the district coui't of the United 
States for the district of Minnesota.] 

The government has brought numerous 
civil suits in the natm-e of trover to recover 
the value of pine saw-logs cut upon the pub- 
lic lands by the defendants [E. F, Bly, B. 
P. Hartley, and others] or then* vendors, 
and which, before the suits were commenced, 
had been rafted and brought down into the 
booms at Minneapolis, Brainerd, and other 
places. It has also caused the persons [Day 
and others] who cut the timber to be indict- 
ed. Certain questions of law arising in these 
cases were argued and decided as shown 
in the opinion of the court. 

LIr. Billson, Dist Atty., for the United 
States. 

' [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Davis, Bradley, Secombe and otliers, for 
plaintiffs in error. 

Before DILLON, Circuit Judge, and NEL- 
SON, Disti-ict Judge. 

DILLON, Circuit Judge. 1. I am of opin- 
ion tliat tlie official plats and books in the 
office of the register of the United States 
land office, produced and explained by that 
officer, were admissible in evidence on the 
pai-t of the government to establish, or as 
tending to establish, the fact that the lands 
in question had not been sold by the United 
States. 

These plats and books are the official rec- 
ords of the office, and are kept by the regis- 
ter so as to show what lands are taken 
imder the pre-emption, homestead, or other 
laws of the general government. These offi- 
cial records, in connection with the testi- 
mony of the register, showed that the locus 
in quo was vacant land which had never 
been disposed of by the United States, and 
were sufficient prima facie to establish that 
fact. Gait V. GaUoway, 4 Pet. [29 U. S.] 
^32, 343. 

2. Where the proof shows that the lands 
have not been sold or disposed of by the 
United States, and the government proves 
that the defendant cut timber thereon, and 
the defendant introduces no evidence of right 
or title from the United States or the state, 
we ai-e of opinion that parol testimony on 
his behalf is not admissible to prove that 
the locus in quo is "swamp" land within the 
meaning of the swamp land gi-ant 

3. The cutting of timber upon the public 
lands is made a crime by the legislation of 
<;ongi'ess, which may be prosecuted by indict- 
ment (Rev. St. § 2461), notwithstanding the 
provisions of section 4751. And the govern- 
ment may proceed against trespassers upon 
its land, civilly or criminally, or both, at its 
election, and judgment in one form of reme- 
dy is no bar to the prosecution of the other 

.remedy. The principle of the decision of 
Mr. Justice Miller in U. S. v. McKee [Case 
No. 15,6SSJ, has no application to such a case. 
It sues in these cases civilly, as the pro- 
prietor of the trees or timber which have 
been unlawfully cut and removed fi-om its 
lands, to recover the value thereof. And it 
prosecutes the trespassers criminally in its 
sovereign capacity for a violation of its a-im- 
inal statute in that behalf. 

4. Where timber has been cut into logs 
upon the public lauds by a person who knows 
that the land belongs to the government, or 
who has no reasonable ground to believe 
that it belongs to him, or to some one under 
whom he claims, and such logs are by him 
haided to the water-com-se, and rafted and 
taken to a distant boom, by means of which 
labor of the wrong-doer their value is much 
enhanced beyond their value when first sev- 
-ered from the freehold, the goverament may 
replevy such logs in the boom, or may main- 
tain an action in the natm-e of trover for 
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their value, and in either case may recover 
without deduction for the enhanced value 
which may have been given to the logs after 
the severance fi-om the freehold, by the labor 
of the wrong-doei'. In such a case the gov- 
ernment is not confined to what is called 
the "stumpage" value, but may recover the 
value of the logs in the boom. 

As in such case the title of the govern- 
ment to logs thus cut continues as against 
the wrong-doer and aU persons (Tome v. Du- 
bois, G Wall. £73 U. S.] 548), until at least 
there has been some greater ti-ansformation 
of the original property than exists while it 
remains in the shape of logs, if the wrong- 
doer sells the logs to a person who has no 
actual notice that they were cut on the pub- 
lic lands, still the government may maintain 
replevin against such vendee for the logs, if 
they are in existence, or if he has sawed 
them into lumber (which is a conversion of 
the logs), the government may recover from 
him the value of such logs, when so manu- 
factm-ed into lumber, and is not confined to 
the "stumpage" value. 

On this last proposition the authorities are 
conflicting, and we adopt and follow the de- 
cisio"n of the supreme court of the state upon 
the point. Nesbitt v. St. Paul Lumber Co., 
21 Minn. 491. 

The rule above laid down is the only one 
which will effectually protect the timber 
lands of the government which are remote 
from settlements and in the wildemess. As 
against the willful or negligent trespasser 
the rule of damage indicated is not unjust, 
and as against his vendee it is perhaps the 
logical and necessary result of the property 
in the logs still remaining in the government 
At all events, it is the rule which has been 
approved by the supreme court of the state 
In the case before cited. 

It may also be observed that the conclu- 
sions reached have a sti'ong support in the 
adjudicated cases. Silsbury v. McCoon, 3 
Comst. [3 N. Y.] 379; Riddle v. Driver, 12 
Ala. 590; Betts v. Lee, 5 Johns. 34S; Ellis v. 
Wire, 33 Ind. 127; Schulenbiurg v. Harrimau 
LOase No. 12,486]. 

But there are cases which assert principles 
more or less in conflict with the cases just 
cited. Moody v. Whitney, 38 Me. 174; Single 
V- Schneider, 30 Wis. 570; Wetherbee v. 
Green, 22 Mich. 311.— an instructive case. 

There is also a class of eases, English and 
American, which hold that where coal or 
mineral ore is taken by one person from the 
land of anotlier, the ordinai*y measure of 
damages in trespass or trover is the value of 
the coal or mineral when it first became a 
chattel, or was converted, and not the value 
of the coal or ore in place, or as it lay in the 
earth. The principal cases on this subject 
are cited and commented on in Barton Coal 
Co. V. Cox, 39 Md. 1; McLean Cotmly Coal 
Co. v. Long (Sup. Ct 111.; Oct, 1876) 81 111. 
359; In re United Merthyr Collieries Co., L. 
R. 15 Eq. 46, 5 Eng. Rep. (Moak's Ed.) 707. 
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The cases last referred to Lave generally 
arisen between adjoining owners, and the 
mitigated rule of damages which they lay 
down may have heen adopted in consequence 
of the difficulty of ascertaining boundaries 
in subterranean mines, and it does not apply 
where the ti*espass is fraudulent, or willful, 
or negligent At all events, the doctrine of 
these cases should not be extended to cases 
of willful or negligent trespasses upon the 
public timber lands of the gOTernment. 

If a private proprietor of timber lands \ised 
due precautions to ascertain his boundaries, 
and, by mistake of the surveyor, or without 
negligence or fault on his part, or that of 
his servants, unintentionally cuts on the ad- 
joining lands of the government, he in good 
faith supposing ihe was cutting on his own 
lands, and the government neglected or de- 
layed to bring trover imlil the logs thus cut 
were enhanced in value two or three hundred 
fold by the labor of bringing them to market, 
in such a case it may be that the court would 
be warranted in directing the jury to allow 
as damages the value of the logs when first 
severed, and interest on that value. 

I am inclined to think the true doctrine of 
the measure of damages in trover is suffi- 
ciently flexible to allow this to be done when 
justice requires no greater recovery; but the 
<:ases now before the court do not require a 
judgment on the point, and I leave it open 
for further consider'ation, should it arise. 

Judgment accordingly. 

NOTE [&om original report]. The owner of 
land may replevy timber severed by a wrong- 
doer; and accordingly it has heen held that the 
United States may maintain replevin for tim- 
ber cut on the pnblic lands, and even for tim- 
ber cut and sold by Indians on land reserved to 
them, as the fee is in the government, and only 
a riffht of occupancy in the Indians. Johnson 
V. Mcintosh, 8 Wheat. [21 V. S.l 574; U. S. v. 
Cook, 19 Wall. [86 TJ. S.] 593; Beeeher v. 
Wetherby [95 U. S. 517]. 

In an action of ejectment (Clowser v. Joplin 
Mining Co.) in the western district of Missouri, 
at the April term, 1877, the circuit judge 
(Krekel, J., concurring), charged the jury as 
follows, in respect to the measure of liability 
for ores taken out of the land and sold by the 
defendant: "On this subject, no uniform rule 
applicable to all circumstances and all cases ex- 
ists. Here is a ease where (if the plaintiff is 
entitled to recover at all) the parties were in 
fact tenants in common, and where each party 
claimed the whole, and each denied any right in 
tlie other; where the defendants were rightful- 
ly in possession (for one tenant in common has 
as much right to the possession as another); 
where the plaintiff was absent, and for years 
had paid no attention to the land; where the 
defendants developed, if they did not discover, 
the lead mines and worked the same and took 
•ore therefrom; the defendant company was or- 
ganized and went into possession in 1874, the 
plaintiff appeared and set up a claim to the 
land in 1S75, each party then claiming the 
whole. Under such circumstances, the court ap- 
proves the rule laid down by the supreme court 
of Pennsylvania: Where 'a tenant in common 
exercises his undoubted right to take the com- 
mon property, and has no other means of obtain- 
ing his own just share, than by taking at the 
same time the share of his companion— the 
Ufed.cas. — 49 



value of the ore in place is the only just basis 
of account.' Coleman's Appeal, 62 Pa. St. 278; 
Barton Coal Co. v. Cox, 39 Md. 1, and cases 
cited. Under the statute of Missouri this rule 
may properly be applied in measuring the right 
to a recoveiy in respect to ores taken when one 
tenant in common recovers in ejectment against 
auothei-." Wag. St p. 560, § 13. 



Case No. 1,58S. 

BLTDENBURGH v. LOWRT. 

[4-Cranch, C. 0. 368.]^ 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Administrator db Bonis Nox — Suit agaiust 
PkEDECESSOR— FOKEIGX Admi nistration. 

1. Money received by the defendant, for the 
estate of the intestate, in the lifetime of the first 
administrator, may be recovered as assets in an 
action by a subsequent administrator. 

[Questioned in Wilson v. Arrick, 112 U. S. 
87, 5 Sup. Ct. 77.] 

2. Letters of administration granted by the 
surrogate of Suffolk county, in New York, upon 
bona notabilia found there, will enable the ad- 
ministrator to recover assets in the District of 
Columbia, under the act of congress of June 
24, 1812, § 11 [2 Stat 758]. 

This was an action of assumpsit brought 
by the plaintiff [Richard F. Blydenbui-gh] as 
administrator of Jesse Smith, to recover 
$1,000 received by [George Lowry] the de- 
fendant to the use of the estate of Jesse 
Smith, in the lifetime of a "previous ad- 
ministrator who obtained his letters of ad- 
ministration in Philadelphia, whei*e the in- 
testate died. The declaration contained only 
the common money counts, and the Maryland 
count upon indebitatus assuompsit for sun- 
dry matters properly chargeable in accotmt, 
and all the promises were alleged to have 
been made to the plaintiff, "as administrator 
of Jesse Smith." 

At the trial of the issue of non assumpsit, 
,the plaintiff offered to prove, by contempt 
witnesses, that a certain John 0. MitcheU, 
being indebted to Jesse Smith, the plaintiff's 
intestate, in the sum of $1,287, executed a 
mortgage of a lot in Georgetown, to the said 
intestate, to secure the same debt; that 
upon the death of the said Smith, in Phil- 
adelphia, letters of administi*ation were duly 
gi-anted to a certain F. S. Bailey, who con- 
tinued to act as administrator until his death; 
that previous to the death of the said Bailey, 
the said lot, so mortgaged, was sold to a 
certain P. O'Donnoghue, for the use and 
benefit of the intestate Jesse Smith's estate; 
that the purchase-money for the same was 
,paid by the said O'Donnoghue to the said 
defendant, George Lowry, in the lifetime of 
the said Bailey; but that before the same 
was paid over by the defendant to the said 
Bailey, the said Bailey died. The plaintiff 
also produced, and offered to read, in evi- 
dence, his letters of administration, granted 
on the 3d of January, 1832, by the surrogate 

^ [Reported hj Hon. William Cranch, Chief 
Judge.] 
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of the county of Suffolk, in the state of New 
York, reciting that tlie deceased was, at the 
time of his death, an inhabitant of the city 
of Philadelphia, "and that assets now remain 
in the said county of Suffolk, and state of 
New York." 

To the admission of all which evidence, 
Mr. Rodin, for the defendant, objected, and 
contended that the surrogate in New York 
had no authority to grant letters of adminis- 
tration upon the estate of a person who died 
in Philadelphia. The act of congress of June 
24, 1812, § 11 (2 Stat 755) requires that the for- 
eign letters of administration should be grant- 
ed by "the proper authorit3^" Letters gi-ant- 
ed in New York would be of no authority in 
Pennsylvania. They could only cover the 
assets in New York. They could give no 
authority over the assets here. There might 
be as many administrators as there are states 
in the Union. The act of congress means 
administration granted in the state wherein 
the intestate died. The plaintiff should have 
letters in Pennsylvania, or here. 

THE COURT (THRUSTON, Circuit Judge, 
absent) stopped Mr. Dunlop, who was about 
to reply, and decided that the letters were 
sufficient, having been granted by the sur- 
rogate of Suffolk county, in New York, in 
the usual form, upon a suggestion of assets 
in that county, and certified according to 
the act of congress of June 24, 1812, § 11 
(2 Stat. 755), and that the other evidence 
offered by the plaintiff was admissible. 

]Mr. Redin then prayed the court to in- 
sti'uct the jury, that, upon that evidence, the 
plaintiff was not entitled to recover. 

Mr. Wallaeh, eonti-a. The plaintiff may 
recover upon a promise to his predecessor. 
Catherwood v. Chabaud, 1 Barn. & O. 150; 
Hirst V, Smith, 7 Term R. 182; Sulliv.an v. 
Holker, 15 Mass. 374; Tingrey v. Brown, 1 
Bos. & P. 310. 

Mr. Redin. The question is, whether the 
plaintiff can recover this money in this ac- 
tion, or whether the suit should not have been 
bi ought in the name of the administrator of 
Bailey, the first administrator. The money 
was received by the agent of the first admin- 
istrator, and remained in his hands. It did 
not remain as outstanding assets of the es- 
tate of Jesse Smith. It was not assets for 
which the plaintiff could be charged, unless 
he had received it; but the first administra- 
tor was chargeable; and if Lowry had spent 
the money, and become insolvent, the first 
administrator must have lost it. An ad- 
ministrator de bonis non can collect only the 
assets outstanding. Calder v. Pyfer [Case 
No. 2,299], in this coiurt, in October, 1823. 
Calder was administrator de bonis non; the 
defendant (had bought goods at the sale 
made by the first administrator, and was in- 
debted therefor to the first administrator. 
The court decided, in that case, that the 
plaintiff, the administrator de bonis non, 
could not recover in his own name. Hirst 
V. Smith, 7 Term R. 182; the case of Ma- 



gruder's Adm'x [Case No. 8,962], in this 
court, in December, 1825. 

The administi'atrix sold the goods, and took 
notes payable to herself. She brought suit 
and died before judgment. Her administra- 
ti'ix entered her appearance, and obtained 
judgment. The administi-ator de bonis non 
prayed, that the judgment might be entered 
for his use; but the com-t refused. Barker 
V. Talcot, 1 Vern. 473. If the first admin- 
istrator has converted the assets into money, 
the administrator de bonis non has no au- 
thority. There is no privity between him 
and the fii'st administi*ator. Maryland Tes- 
tamentary Law 1798, c. 101, subc. 5, § 6, and 
Id. c. 14, § 2. In Sibley v. Williams, 3 Gill 
& J. 52, the court of appeals in Maryland 
said, that the act of 179S did not mean to 
make any thing assets in the hands of the 
administrator de bonis non, but what re- 
mained in specie. The act of Maryland of 
1820, extends only to bonds, notes, &c., taken 
by the fii'st administrator. The defendant 
could only be discharged by a receipt from 
the administrator of the first administrator, 
for whom he received the money. The plain- 
tiff* cannot recover upon this declaration. It 
is upon an implied promise to the plaintiff 
himself as administrator. In the cases cited, 
the promise was made to the first adminis- 
trator, and so laid in the declaration, 

Mr. J. Dunlop, for the plaintiff. If the 
administrator de bonis non stands in the 
place of the first administi'ator; if the prom- 
ise to the first administrator be to him as 
administrator, and if the money promised, 
when received by the first administi-ator, 
would be assets and the money be not paid, 
according to the promise, in the lifetime of 
the fii'st administrator, it is assets unrecov- 
ered. There is a privity between the first 
administtutor and the administrator de bonis 
non. If it be property of Jesse Smith, unad- 
ministered, the administrator de bonis non 
may recover it. If Bailey had a right to 
recover this money in his name as adminis- 
trator, the administrator de bonis non may 
recover it as administrator. Saund. PI. & 
Ev. 606. The only question is", whether this 
money is the property of the estate of Jesse 
Smith; that is, whether it be assets or the 
personal property of Bailey. 

This debt has never been converted into 
money. The debt was due by Mitchell to 
Smith. Bailey never received the money; 
foe although he gave the defendant authority 
to receive it, and he did receive it, yet he 
afterwards refused to pay it to Bailey. 

MOBSELL, Circuit Judge. If the de- 
fendant had become insolvent, whose loss 
would it have been: It might have been 
the loss of the administrator, but it is not, 
therefore, less assets. If the property be 
changed, it is still assets, as in the case cited 
from Barnwell & CresweU [Catherwood v. 
Chabaud, 1 Bam. & C. 150], where the first 
administrator took a bill of exchange for a 
debt due to the estate, and died before suit 



[3 Fed. Cas. page 771] 



(Case No. 1,583) BLYDENBUEGH 



trought upon it The administrator de "bonis 
non sued on it, and recovered. 

TEDS COURT (MORSBIiL, Circuit Judge, 
contra) decided that the plaintiff had a right 
to bring and maintain this action. 

Verdict for the plaintiff. 

A bill of exceptions was taken, but no -writ 
of error was prosecuted. 



Case K^o. 1,583. 

BLTDENBUE-GH et al. v. WELSH. 

[Baldw. 331.]^ 

Circuit Court, D. Pennsylvania. April Term, 
1831. 

Sale — Conditioxs — Fkaud — 'Waivek-— Time op 
Deliveky — Demand — Refusal — Measukb op 
Dasfaqes— Vabtixg Price. 

1. On the 7th of April, A sold B a quantity of 
coffee "provided it is not sold in New York:" 
Held, that the sale to B. was absolute, if the 
coffee had not then been sold; the proviso does 
not refer to a future sale. 

2. A purchaser of goods is not bound to an- 
swer the inquiries of a seller respecting the state 
of the market. 

3. If after a party has acquired a knowledge 
of facts tending to affect a contract with fraud, 
he offers to perform it on a condition which he 
has no right to exact, he thereby waives the 
fraud and cannot set it up in an action on the 
contract, 

4. What is fraud in a purchaser of an article 
of merchandize, considered. 

5. Where no time is fixed for delivery of goods 
sold, the law makes them deliverable in a rea- 
sonable time: if when a demand is made there 
is no objection made as to time, or it was not 
then made a question by the vendor, the contract 
will be deemed to be broken by a refusal. 

6. The rule of damages is the market price 
of the goods at the time when they were deliver- 
able, a jury cannot give damages beyond the 
market value, though the refusal to deliver may 
have been with a view to profit. But if the 
price was not fixed and appears by the evidence 
to have ranged between different rates, the 
jury may take the highest, lowest or medium 
rate, according to the conduct of the defendant. 

This was an action [by Blydenburgh and 
Burns] to recover damages from the defend- 
ant, for not delivering a quantity of coffee 
agi*eeably to a contract between him and the 
plaintiffs, through the agency of Joshua Per- 
eival, a regular broker employed by the 
plaintiffs. 

The contract was as follows: 

"Sold Mr. Pereival aU the coffee purchas- 
ed from Mr. Jacobs, said to be about two 
hundred and eight thousand pounds at 17% 
cents, at four months, or two per cent, off, 
provided it is not sold at New York. J. 
Welsh." 

"7th of April, 1825— about eight o'clock, a. 
ra., or between eight and nine o'clock. J 
PercivaL" 

The quantity of coffee was two himdred 
thousand nine hundred and fourteen pounds, 
the price at 17% cents, was 35,662 dollars 

^ CReported by Hon. Henry Baldwin, Circuit 
Justice.] 



23 cents. Policy of insurance, at Boston, 
8th of April, 1^25, by B. & B., 41,000 dollars 
(fficact amoimt being unknown). 

The following letters and papers were 
read by the plaintiffs: 

"Philadelphia, 13th of April, 1825. Sir,— 
Circumstances connected with the pm-chase 
of coffee, which you made of me in the morn- 
ing of the 7th instant, came to my knowl- 
edge yesterday, which will, in my opinion, 
annul the conti-act; but in order to avoid 
inconvenience, I will give the bill of par- ' 
eels, and deliver the coffee, if your employ- 
er, Mr. Blydenburgh, is prepared to make 
the payment, (yesterday he had not the 
acceptances) on condition that an amica- 
ble action is entered in the ck'cuit court 
of the United States to try the question, and 
if the conti-act is unlawful, to assess the 
damages I have sustained. Also, on condi- 
tion that I am protected from the claim of 
William Bead for Le Roy, Bayard & Co., if 
any should be made. Yours, respectfully, J. 
Welsh. To J. Pereival." 

"Philadelphia, 23d of April, 1825. To Bly- 
denburgh & Bm-ns, New York. Mr. Bead 
informs me that he is not authorized to 
give up the claim of Le Boy, Bayard & Co. 
to the coffee, and renews the proposal he 
made (which you rejected), of submitting it 
to friends. On receiving a protection fi'om 
you against this claim, either the paper 
handed you for signatm-e the 12th of April, 
or any other, I will deliver you the coffee, 
which remains where it was stored the 7th 
and 81 h instants. I will say a word about 
this ti-ansaction more than that I want the 
funds, and feel a sincere desire to end the 
unpleasant controversy. Should you decline, 
I intend to ship the coffee, having a vessel 
ready, or dispose of it Yours, respectfully, 
J. Welsh." 

Paper handed Mr. B. for signature: 

"Should any expense or damages arise from * 
a claim for the purchase or supposed pm-- 
chase or sale of coffee in New York, belong- 
ing to John Welsh, and which we pur- 
chased on condition it was not sold in New 
York, we hereby promise to pay all expense 
or damage, and clear the said Welsh of all 
liability." 

"It is admitted by the defendant, that on 
the 14th of April, 1825, the plaintiff, Blyden- 
burgh, called on the defendant at his coun- 
ing-house, and in the presence of a witness, 
told the defendant that he was prepared to 
pay him the exact amoimt of the coffee, in 
acceptances of Messrs, P. & J. S. Crary of 
New York, of bills drawn by Blydenburgh 
& Burns, and acceptances of Blydenbm^gh 
& Burns of biUs drawn by P. & J. S. Crary; 
that the defendant said he would not deliv- 
er the coffee unless Mr. Blydenburgh com- 
plied with the terms specified in a note of 
the defendant to Joshua Pereival; that Bly- 
denbm-gh then tendered to the defendant 
seven bills accepted and drawn as above 
stated, true copies of which are hereto 
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annexed; that tiae defendant took the bills 
in his hand, looked over them; said he was 
perfectly satisfied with the paper, and. would 
rather have it than the money, which Mr. 
Blydenburgh told him, if he preferred, he 
might have, and then retm-ned them to Mr. 
Blydenburgh, saying, he would not deliver 
the coffee except on the terms before speci- 



fied. Mr. Blydenburgh then told him he should 
be under the disagreeable necessity of com- 
mencing an action against him. Bich. Pe- 
ters, for defendant." 

Indorsement on above. "I agree that the 
within shall be read in evidence on the trial 
of the cause. Richard Peters, defendant's 
attorney. October 5th, 1S30." 
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All dated New York. 

It appeared in evidence, that Mr. Welsh 
had made an offer of the same lot of coffee 
to Mr. Read of this place, agent of Le Roy 
«& Bayard of New York, at 17% cents, at four 
months, and to deliver it at Hamburg or 
Petersburg at a certain freight, ilr. Read 
wrote to Le Roy & Bayard on the 6th of 
April, 1825, informing them of the offer, to 
which they replied on the 7th, stating, that 
they never purchased, unless the debentm'e 
was taken in payment. On the 8th Mr. 
Read offered to take the coffee at short pricej 
the debentm*es to be in part payment, 
to which Mr. Welsh replied, that if his offer 
had been unconditional at short price, he 
would have considered it a sale to Le Roy «Sr 
Bayard, but as they had not accepted his 
offer, it was no sale to them; he had sold it 
to another person, and it was now too late 
to sell to them. Mr. Read believed he had 
no right to the coffee, so informed Le Boy & 
Bayard, and they never sought to enforce the 
offer, but there was no evidence that such 
belief was communicated to Mr. Welsh. Cof- 
fee took a rise on the 7th of April, which con- 
tinued for some time, the price ranging from 
18 to 21 cents. Mr. Welsh retained the coffee 
till the 10th of Jlay, when he shipped it on 
his own account, invoiced at 19^^ cents. It 
was alleged on the part of Jlr. Welsh, that 
the state of the market for coffee was known 
to air. Pereival on the 7th of April, but was 
concealed from Welsh and misrepresented; 
this was denied on the other side, and much 
testimony taken respecting it, which it is not 
necessary to refer to; in substance, it was, 
that on the arrival of the ship Crisis at New 
York, the accounts from Europe relating to 
the cotton market caused a rise in that arti- 
<ile, but no notice was taken ot coff'ee; on the 
morning of the 7th of April plaintiff, Blyden- 
burgh, came express from New York, m ad- 
vance of the mail, and gave orders to Mr, 
Pereival to purchase this lot of coffee from 
defendant, which he had offered the day be- 
fore but which Mr. Pereival had declined. The 
arrival of the Crisis, and the rise of cotton, 
was entered on the coffee-house books be- 



fore this sale was made, and was known to 
defendant; the rise in coffee took place on 
account of sales made on that day, and 
speculations in anticipation of its rise. The 
avowed object of the expresses was to pur- 
chase cotton; the purchases of coffee were 
more active, in consequence of calculations 
on its probable demand, and not from any 
definite information. At the time of the pur- 
chase Mr. Welsh asked Mr. Pereival if there 
was anything about coffee, to which he re- 
plied, nothing on the books of the coffee- 
house except the rise of cotton. 

Mr. Ghauncey and Mr. Sergeant, for thfe 
plaintiff. 

By the terms of the memorandum of the 
7th of April, the sale to the plaintiff was 
absolute; if Le Roy & Bayard did not accept 
the ott'er previously made, defendant was 
not at liberty to make a new one, or to vary 
the terms proposed. Thp offer was not ac- 
cepted, and both defendant and Mr. Read 
considered it as no sale; it was therefore not 
sold in New York on the 7th. Mr. Welsh has 
no right to claim any indemnity, when he 
could in no event be subjected to any injm'y. 
As no time was fixed for the delivery of the 
coffee, the law makes it deliverable in a rea- 
sonable time, which, in this case, may be 
taken to be the 14th of April, when the coffee 
was demanded, and the defendant made no 
objections to the time, but offered to de- 
liver it if the indemnity he required was 
given. 

The contract was broken on that day by 
the refusal to deliver, in consequence of 
which we have a right to recover the dif- 
ference between the price at which the cof- 
fee was sold on the 7th, and the price at 
which it could have been purchased on the 
14th, with Interest from that day. The price 
was then 20 cents, at less than which the 
plaintiff cotdd not have pm'chased. This is 
the true rule of damages, which puts him in 
the same situation as if the contract had been 
complied with. [Shepherd v. Hampton] 3 
Wheat. [16 TJ. S.] 204; [Hopkins v. Lee] 6 
Wheat. [19 U. S.] 118; 2 Conn. 4S7; 5 Conn. 



[3 Fed, Cas. page 773] 



222. The contract was fair; 3Vfr. Percivai 
■was not bound to commtmicate Ids instruc- 
tions from the plaintiff, nor were either 
hound to disclose any linowledge they had of 
circumstances which might affect ttie mar- 
ket; they did or said nothing tending to 
impose on the defendant by any falsehood or 
misrepresentation, and had a perfect right 
to talce advantage of the rise in the market, 
if they practised no deception on the defend- 
ant The case of Laidlaw v- Organ is de- 
cisive of this point (2 Wbeat. [15 U. S.] ITS, 
195); the silence of a party is not imputable 
as fraud, unless there is an obligation to dis- 
close (2 Brown Ch. 420; 10 Ves. 470; 7 
Johns. Ch. 201); there njust be fraudulent 
concealment or misrepresentation to taint 
the contract with fraud (18 Johns. 403). 

Mr. Peters and Mr, Binney, for defendants, 
admitted the rule of law to be as laid down 
in [Laidlaw v. Organ] 2 Wheat [15 U. S.] 
193, in relation to the communication of the 
vendee's information to the vendor of goods. 
In contracts of insurance, the insm'ed must 
communicate his whole Imowledge of every 
matter material to the risk, but this is not 
required in other contracts. In contracts of 
sale the true question is, whether what is 
said, or omitted to be said, tends to deceive. 
The party may be silent when asked, for his 
silence puts the other on his guard, a contract 
may be avoided though there is no design to 
mislead or deceive, if what the party say, is 
calculated to have that effect An answer 
may be true, but by reference to the sub- 
ject matter may tend to deceive; there may 
be partial truth yet general falsehood ; on this 
subject the same rule prevails as in contracts 
of insurance; the assertion of a fact includes 
all natm-al inferences (Phil. Ins. 82); if the 
vendor throws himself on the confidence of 
the vendee, and he either says what is not 
true, or does not say what is true, it is a fraud 
in law (2 Dow, 263, 266; [Laidlaw v. Organ] 
2 Wheat [15 U. S.] 186, 190, note); or has 
knowledge of any fact not disclosed, which 
is contrary to his representation (10 Ves. 
470). The ride of damages for not deliver- 
ing articles sold, is not what the vendor 
could pm-chase the article for, but the in- 
jury sustained; the vendee is entitled only 
to indemnity, that is, to be put on the same 
footing, as if the article had been delivered. 
As a general rule, the price demanded is the 
market value, for the purchaser must pay it; 
but if the market is stagnant, if none or 
but small sales are made, the true rule is, 
what could the article sold have been sold 
for, if the plahitiff had had it in his posses- 
sion, in the state of the market on the 14th 
of April when it was demanded? The jury 
must look to what a sale would have pro- 
duced, and not the price demanded by hold- 
ers at a time when prices were nominal. 

BALDWIN, Circuit Justice, charged the 
jury as follows: 
The contract of sale on the 7th of April 
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was conditional, "provided it is not sold at 
New York;" as the contract is in writing 
its meaning is matter of law to be settled 
by the coxu:t In our opinion, it does not re- 
fer to a sale to be made in New York after 
the 7th, but to a sale then made; the proviso 
is not prospective, so as to bring a future 
sale within the condition; if it was not sold 
before the contract was signed, the sale to 
the plaintiffs was absolute. On the other 
hand, if the offer made on the 6th had been 
accepted by Le Koy & Bayard on the 7th, 
the coffee would have been in law and 
fact sold on the 6th, and the plaintiffs would 
have had no right to it But to make out 
a sale on the 6th, the precise offer made 
by Mr. Welsh must have been accept- 
ed; any vai'iance in the terms would have 
been a new contract which he was not at 
liberty to make. The letter of Le Roy & 
Bayard of the 7th was not such an accept- 
ance, and was so considered by Mr. AYelsh 
and Mr. Read; nor do Le Boy & Bayard 
even seem to have made or contemplated any 
demand on Mr. Welsh. The contract thus 
becomes divested of the only condition an- 
nexed to it, without any right in Mr. Welsh 
to require any indemnity against Le Roy & 
Bayard. It bound Sir. Welsh to deliver thC' 
coffee, if it is not infected with fraud in the 
suppression of truth, or -the suggestion of 
falsehood. On this subject the law is well 
settled. 

To avoid a contract on this groimd of 
fraud, there must be a concealment of some- 
thing, which the purchaser is boimd to com- 
mtmicate to the seller, or some misrepresen- 
tation on a matter material to the contract, 
which misleads and deceives him, or is cal- 
culated to do so. But a purchaser may 
avail himself of information which affects the 
price of the article, though it is not known 
to the seller; though the latter inquires if 
there is any news which affects the price, 
the pmrchaser is not bound to answer, and 
the contract is binding, though there was 
news tlien in the place which raised the 
price tliirty or fifty per cent [Laidlaw v. 
Organ] 2 Wheat [15 U. S.] 195. 

When the means of acquiring knowledge 
are equal to botli parties, he who fii'st re- 
ceives it may avail himself of his activity 
or of accident; but if he makes use of any 
circumvention or art to conceal the fact 
from the other party, it will invalidate the 
contract The buying and selling mei'chan- . 
dize being for mutual profit, the law exacts 
only good faith; one is not bound to impart 
to another his views of speculation, his opin- 
ion of the effect of news or events, the 
bearing of the rise of one article on another, 
or the results of his mercantile skill and 
knowledge of the markets, fairly acquired, 
and not unfairly concealed. An imfatr con- 
cealment is where pains or means are taken 
to keep the other party in ignorance of 
material facts, when he asserts a fact not 
true, or true to the letter but not the sense — 
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not according to the common meaning and 
acceptation of tlie words used, and calculated 
to impose upon or deceive— representing a 
fact to be one way, but concealing circum- 
stances wliicb bore directly upon it in a. 
conti-ary way; in a word, any declaration 
wlijch inducesi another to buy or sell, on the 
confidence in its truth, according to the 
common acceptation of the words used in ref- 
erence to the transaction, ia fraudulent sup- 
pression, if the assertion is not strictly true 
as so xmderstood, though it may be ti'ue in 
another sense different from the ordinary im- 
port, 

Jlisrepresentation is asserting what is not 
true in whole or in part; though not bormd 
to answer a question, yet if the party does 
answer he must do it fully, fairly and in good 
faith, so as to give the other the benefit of the 
question and the information sought: if a 
representation is voluntarily made witliout 
being requested, it must be substantially 
true in every matter material to the contract. 
As every contract is presumed to be affected 
by the state of things as represented, any 
substantial change will vacate it, because not 
made according to the meaning and inten- 
tion of the pai'ties; so where confidence is 
reposed and abused by unfair concealment. 
In either case it matters not whether there 
was a fraudulent intention. If the .party is in 
fact deceived or induced by the conduct or 
declaration of the other to enter into a con- 
ti'aet which he would not have made had 
he known the true state of things, it cannot 
be enforced. In applying these rules to this 
case 5'ou wiU inquire whether the agent 
of the plaintiff said or did anything tending 
to impose on the defendant, from which you 
can infer an imposition by the buyer upon the 
seller, according to the principles of fair deal- 
ing as understood between merchant and 
merchant. 

Mr. Percival was not bound to communi- 
cate his instructions to purchase, or his opin- 
ion of the effect of tlie rise of cotton on the 
price of coffee, nor the state of the market 
as to the sales of coffee then going on, if 
Mr. Welsh's means of information were the 
same as his. You will judge from the evi- 
dence whether there was any concealment 
of any other fact material to tlie sale which 
ought to have been disclosed, or any untrue 
representation made in the conversations be- 
tween the parties. In deciding on this part 
of the case you will also inquire whether the 
defendant, on the 13th of April, was ignorant 
of any facts which had a material bearing 
on the fairness of the contract; for on that 
day he made a written offer to deliver the 
coffee if the plaintiff would sign the paper 
of indemnitJ^ This is a waiver of the objec- 
tion to the contract on the gi-ound of fraud, 
if he was informed of all matters which bore 
upon that question; if he remained ignorant 
of them then it is no waiver. 

Should you think the conti-aet fraudulent 
in law or fact you will find for the defend- 



ant; if you think it fail', then the only ques- 
tion will be the amount of damages, as it is 
clear that there has been a breach by the de- 
fendant No time being fixed for the deliv- 
ery of the coffee, the law makes it deliverable 
in q. reasonable time, which depends on 
circumstances; as no objection was made in 
point of time, when a demand was made 
by the plaintiffs on the 14th of April, and 
nothing appears in the evidence to show that 
time ever was or ought to have been made 
a question between the parties, you may as- 
sume that as the time of delivery, and by the 
refusal of the defendant, tliat the conti-act 
was then broken. The rule of law, as to the 
measure of damages to which the plaintiff 
is entitled, is the market price or ti'ue value 
of the coffee in the market on the 14th of 
April, taking all circumstances into view; 
you will not confine your inquu-y to the 
price at which the plaintiff could have sold 
it, if it had been delivered according to con- 
tract, or what he must have paid,, if he had 
purchased on that day; but taking these and 
all other cU'cumstances together, as bearing 
on the value of the coffee, as an article of 
merchandize in the hands of the plaintiff, 
for the pm'pose of taking tlie advantage of 
the mai'ket, decide from the evidence what 
it was then worth, not its inti'insic but its 
market value. 

The plaintiff must be put in as good a sit- 
uation as if the coffee had been delivered; 
he must have a just indemnity for the 
breach of the contract, but you cannot go be- 
yond the value of the coffee at the time of 
delivery, whatever opinion you may have of 
the reasons or conduct of the defendant for 
not making it. If you are satisfied from the 
evidence that there was on that day a fixed 
price in the market, you must be governed 
by it; if the evidence is doubtful as to the 
price, and witnesses vary in their state- 
ments, you may adopt that which you think 
best accords with the proofs in the case. 
You must take what you believe the market 
price or value, but may take the range of 
the market as proved by the witnesses, fix- 
ing on the highest, lowest, or medium rate, 
at yom* discretion. We think the rule appli- 
cable to contracts to deliver stocks a correct 
one in cases of this kind, by keeping within 
the range of the inarket on the day of deliv- 
ery, to fix on the higher, lower or medium 
value, as thf* breach of the contract may 
have been wilful or innocent in yom* opinion. 
The plaintiff is entitled to s'our verdict for 
such value, with interest from the day of de- 
livery. 

The jm-y found for the plaintiff, whereupon 
the defendant's counsel moved for a new tri- 
al; 1, for excessive damages; 2, for misdi- 
rection by the coTirt, in charging the jury tliat 
interest was to be given as a matter of law, 
whereas it was in the discretion of the jury. 
This point was not discussed at the trial, 
and no opinion given on it by the com"t. A 
new trial was granted on the first ground. 
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The opinion of THE COURT in granting 
a new trial was delivered by HOPIQNSON, 
Bisti'ict Judge. 

Tlie contract in tliis case was proved, as it 
was alleged, by the plaintff, and the viola- 
tion of it on the part of the defendant, with- 
out any legal warrant or justification, was 
shown to the entire satisfaction of the court. 
The plaintiff, therefore, had a clear case, and 
was entitled to a verdict. The cause was 
tried with ample preparation on both sides, 
with great deliberation and ability; and the 
jury, after hearing it fully discussed by the 
counsel, and receiving an elaborate charge 
from the court, rendered a verdict for the 
plaintiff, and assessed bis damages at the 
sum of 5391 dollai-s 18 cents. 

The plaintiff moved for a new trial, and in 
support of his motion has filed various rea- 
sons, the argument of which has brought the 
whole case into the review of the com*t. We 
are now to decide upon the motion; another 
ti'ial is asked. 1. Because the damages are 
excessive. 

In assessing the damages for the breach of 
a contract like the present, the law has es- 
tablished a rule for both the court and jm-y, 
which, if it may fail sometimes to do exact 
justice in a particular case, affords gener- 
ally as equitable and reasonable a rule as 
could be given. The damage to be recovered 
is to be governed by the price of the article 
at the time when it should have been deliv- 
ered, compared with the contract price. 
This rule is founded on an hypothesis not al- 
ways true in fact, perhaps not often so, and 
very favourable to the plaintiff; that is, that 
he would certainly have sold the article, if 
he had received it, at the advance of that 
day, and not have retained it subject to the 
■contingency of a depression. It is also true, 
on the other hand, that he must be content 
with the price of that day, and cannot claim 
the benefit of a subsequent increase of value. 
Before we inquire, from the evidence, what 
was the price of coffee on the day the de- 
fendant was bound to deliver this parcel to 
the plaintiff, we must settle the true mean- 
ing or interpretation of the rule, what is in- 
tended by the price of the article? On the 
one side it is contended that the plaintiff is 
entitled to recover so much money from the 
defendant as on that day would have en- 
abled him to pm-chase the coffee; to make 
good the contract, and put into his posses- 
sion the ai'ticle the defendant had contracted 
to deliver to him; in short, to compel against 
him a specific performance of his contract. 
We do not inquire whether there would be 
any thing unjust in this rule— any thing of 
which one Tia3 a right to complain who has 
broken his engagements. But is it the rule 
which the law has Sdopted? Does it not in- 
troduce a new rule and a new principle into 
such cases? It is the price— the market-price 
of the article that is to furnish the measure 
of damages. Now what is the price of a 
thing, particularly the market price? We 
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consider it to be the value— the rate at whicli 
the thing is sold. To make a market there 
must be buying and selling, pmrchase and 
sale. If the owner of an article holds it at 
a price which nobody will give for it, can 
that be said to be its market value? Men 
sometimes put fantastical prices upon their 
property. For reasons personal and pecul- 
iar, they may rate it much above what any 
one would give for it. Is that its value? 
Further, the holders of an article, as flour 
for instance, under a false rumom*, which if 
true would augment its value, may suspend 
their sales, or put a price upon it, not ac- 
cording to its value in the actual state of the 
market, or the actual circumstances which 
affect the market, but according to what, in 
their opinion, will be its market price or val- 
ue, provided the rumour shall prove to be 
true. In such a case, it is clear that the ask- 
ing price is not the worth of the thing on the 
given day, but what it is supposed it will be 
worth at a future day, if the contingency 
shall happen which is to give it this addi- 
tional value. To take such a price as a rule 
of damages, is to make a defendant pay 
what never in truth was the value of the ar- 
ticle, and to give the plaintiff a profit, by a 
breach of the conti-act, which he never could 
have made by its performance. 

The law does not intend this: it will give 
a fuU and liberal indemnity for the loss sus- 
tained by the injured party, and means to 
impose no higher penalty than this on the 
defaulter. With this explanation of the rule 
which prescribes the mai'ket price of the ar- 
ticle on the day of delivery, we must exam- 
ine whether the jury in this case have exe- 
cuted it clearly in the verdict which they 
have rendered. It is conceded by both par- 
ties that they have calculated the coffee 
which the defendant was bound to deliver 
to the plaintiff on the 14th of April, 1825, at 
19% cents a pound. Does the evidence sup- 
port this calculation or estimate foi' such 
coffee, or so large a quantity on that day? 
Was this the buying and selling price? We 
feel, as the jury probably did, no inclination 
to force the testimony in favom* of the de- 
fendant; on the contrary, his unaccounted 
for and imaccountable conduct in this affair; 
the carelessness, to say nothing more harsh 
of it, with which he disregarded a deliberate, 
and to him a profitable contract, was calcu- 
lated- to induce a jury to go all allowable 
lengths against him. The reason he gave 
for refusing to perform his bargain with 
the plaintiff, has been given up at the trial, 
and never had any solid foundation even in 
his own opinion. The ground taken for his 
justification or apology here, so far as ap- 
pears by the evidence, did not occur to him 
at the time of the transaction, and of course 
formed no part of his motive or reason for 
receding from his engagement. Unwilling 
to impute to Mr. Welsh a sordid design, we 
confess om'selves imable to discover the 
cause of his departure from the com'se it 
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was so obviously his duty to pursue. If 
such considerations have influenced the juiy, 
and very naturally too, in making up their 
verdict, we must not allow them to affect 
our judgment of the law of the case, and the 
application of it to the evidence. Juries 
may sometimes yield, honestly, to excite- 
ments, which judges must not feel. To cor- 
rect such errors is a prominent use of the 
calm review of a case on a motion for a 
new ti'ial. The question of market value is 
one so peculiarly proper for the decision of 
a jury, that we would not oppose om-selves 
to their opinion upon it, unless where we 
are assm-ed that they have either mistaken 
the rule of law, or contradicted the clear 
pm'port of the evidence. We inquire then, 
have the jmy erred on this point, and given 
to the plaintifC a higher rate of damages 
than he is entitled to; that is, have they 
estimated the coffee, which was the subject 
of the contract, at a greater value than it 
had in the market on the 14th of April, 1S25? 
On a careful examination of the testimony 
of very intelligent witnesses, well acquainted 
with the subject, we cannot believe that the 
value of this cofEee was, on that day, so 
high as 19% cents a pound, or that the plain- 
tiff, had it been duly delivered to him, could 
have obtained any such price for it. llr. 
Stacy's quotation of prices to his correspond- 
ent in his letter of the 12th, gives no sales 
or other facts on which this opinion, for it 
is no more, was founded; nor the quality or 
quantity to which he applies it; and it is 
to be recollected too. that Mr. Stacy was a 
seller, and that Mr. Linn on this same 3^th 
inst offered, but could not get 19 cents for 
Mr. Stacy's coffee. As to the day in ques- 
tion, and which, in such a fluctuating mar- 
ket, must be particularly looked to, we have 
no evidence of value or price, either by 
actual sales or other data, in relation to 
coffee on that day. 

There was a sudden and considex'able ex- 
citement in the coffee market on the 7th, 
founded on circumstances and expectations 
which were not afterwards conflrmed; and 
no sales were made from that day to the 
14th inclusive, which, in our minds, show 
such an advance as would have raised the 
value of this coffee to the price at which it 
has been estimated by the jury. Whatever 
prices the holders may have asked, no one 
was willing to give them; but on Tuesday, 
the 12 th, Mr. Linn offered any he had at 19 
cents, and could get no bid. We forbear 
to make a more minute examination of the 
testimony, or to express a more precise opin- 
ion upon it, as it may again come under om: 
judicial investigation. It is enough that we 
think ■ the jury have so far overrated the 
value of this coECee, as to support the objec- 
tion of excessive damages to their verdict 
It is not unlikely that they may have not 
exactly understood what was the meaning 
of the court in instructing them in the range 
they might take between the lowest and the 



highest price, as they might deem the re- 
fusal of the defendant to perform his con- 
tract to be wilful or inadvertent; proceed- 
ing from an unjust violation of his engage- 
ment, or a conscientious, although mistaken 
view of the obligation. While we then 
thought and now think, that the jury might 
take such matters into their consideration in 
assessing the damages, we did not intend 
that they should go out of the limits of the 
market price, nor take as that price what- 
ever the holders of coffee might choose to 
ask for it; substituting a fictitioiis, unreal 
value, which nobody would give, for that at 
which the article might be bouight and sold. 
It has even grown into a proverb, that a 
tiling is worth what it wiU bring, not what 
the caprice or speculating anticipations of 
its owner may induce him to ask for it. 

Being of opinion, on this fii-st reason, that 
it is well maintained, and that the verdict 
ought to be set aside on accoimt of the ex- 
eessiveness of the damages, it is mmecessary 
to give any opinion on the other reasons 
filed and argued by the defendant 

We think it is not going out of the path 
of om- duty to suggest that as the right of 
the plaintiff to a verdict seems to be well 
established, and the question is only about 
the amoimt he should recover, we may rec- 
ommend a settlement of this matter by the 
parties, or their counsel or friends; thus 
avoiding an expensive, troublesome and un- 
pleasant litigation. 
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Case Wo. 1,584. 

BOALER v. CUaiMINES. 

[10 Leg. Int. 122; ^ 1 Am. Law Reg. 654; 5 
Pa. Law J. Rep. 246.] 

District Court, E. D. Pennsylvania. July Term, 
1853. 

Fugitives fiiosi Labor — Acts op 1793 and 1850 
— Apprentice, 

1. The clause of the constitution and the pro- 
visions of the acts of congress of 1793 [1 Stat. 
302] and 1850 [9 Stat 402J, providing for tlie 
rendition of persons held to labor, include ap- 
prentices. 

2. "NI^Taere C. had bound himself an apprentice 
in Delaware, with the assent of his father, who 
lived in Pennsylvania, and the latter had, upon 
one occasion, returned C. to his master, from 
whom he had absconded, held, that C. might be 
arrested by virtue of a commissioner's warrant, 
and remanded to his master as a fugitive. 

This was a hearing, upon habeas coi-pus. 
[Denied.] 

It appeared that William Oummines, Jr., 
had, with the knowledge, if not with the as- 
sent, of his father, who resided in Pennsyl- 
vania, been apprenticed to the claimant 



^ [Reprinted from 10 Leg. Int. 122, by permis- 
sion.] 
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[James j\L Boaler] under the Delaware act of 
5tli February, 1827 (Rev. Laws Del. 1852, p. 
224), TvMcli provides that minors over four- 
teen years of age, and not having parents or 
guardian within the state of Delaware, may 
validly apprentice themselves till the age of 
twenty-one, if with the assent of two jus- 
tices of the peace; that the boy having before 
escaped .from his master was returned to him 
by the father; that having again escaped he 
was aiTested upon a warrant under the "Fu- 
gitive Act" of 1850 [9 Stat 462], carried be- 
fore the commissioner, by whom the warrant 
was issued, and the case partially heard, but, 
at the suggestion of the commissioner, the 
furtive was remanded for a further hearing 
and this writ taken, returnable before his 
honor, Judge Kane. 

The court intimated that the warrant of 
arrest and the affidavit of the claimant, on 
which it issued, constituted a sufficient cause 
for holding the boy, and were a good return 
to the writ; but, at the desire of the commis- 
sioner, (Charles F. Heazlitt, Esq.,) his honor, 
Judge Kane, sat with the commissioner as 
advising him. 

The facts being fully proved, Crabbe, for 
the claimant, (J. Murray Rush was Wit j 
him,) argued: 

I. That this was a case within the act 
of aSoO, and clause 3. § 2, art 4, of the 
constitution [1 Stat 18], because the words 
of that clause were in themselves on ,the 
common rules of consti'uction as applicable 
to apprentices as to slaves, and that those 
who argued that slaves only were intend- 
ed thereby, were bound affirmatively to 
make out their position, and that no text 
writer or judicial decision had ever express- 
ly coQfihed the operation of the clause of the 
constitution or the acts of 1793 p. Stat 302, 
c. 7], and 1850, to slaves. That, going fur- 
ther, the intention of the framers of the con- 
stitiition (3 Madison Papers, 1446, 1456, 1532, 
1558, 1589) had been to include more than 
slaves within that clause, and that such had 
been the original imderstanding of the pro- 
vision (3 EUlOtt, Deb. 433, 436). That the 
framers of the constitution had thought it 
requisite expressly to include "persons boimd 
to service for a term of years," that is, ap- 
prentices, among free persons, while, on the 
other hand, the New York amended fugi- 
tive act (2 Rev., 3d Ed., 657) had deemed it 
necessary expressly to except them from be- 
ing included in the term "persons held to 
service or labor." See amended act. Laws 
1840. That the same construction had been 
placed upon the constitutional provision in 
Jack V. Martin, 14 Wend. 522, 524, 525,' and 
in Johnson v. Tompluns [Case No. 7,416]; 
and that Commissioners Ingersoll, (Conn.,) 
Loring, (IMass.,) Scovill, (N. Y.,) and Heazlitt, 
(Penna.,) had decided apprentices to be with- 
in the meaning of the act of 1850. Commis- 
sioner Morton (N. Y,) had, however, decided 
otherwise. 



n. The indentures were valid in this court,, 
because, as was in evidence, they had been 
impliedly ratified by the father, and because,, 
whether so ratified or not, they were valid 
under the lex loci contractus. Story, Confl. 
Laws (3d Ed.) p. 186, § 100; Id. p. 189, § 103. 

Mr. Parsons, for the apprentice, argued 
that this was not a case where the commis- 
sioner was authorized to issue the warrant of 
arrest, neither the constitution nor the acts- 
of 1793 and 1850, being intended to affect 
any other than slaves (2 Story, Const. § 36;. 
3 StoiT, Const § 805; Serg. Const Law (1st 
Ed.) 387, 388; 3 Mad. Papers, 1447; Prigg 
V. Pennsylvania, 16 Pet [41 U. S.] 611), and 
that this was shown conclusively by the fact 
that there were no adjudicated cases which, 
decided apprentices to be within the constitu- 
tion and acts of 1793 and 1850. That as fu- 
gitive slaves were unable to malie valid con- 
ti-acts (Glen v. Hodges, 9 Johns. 67; Com. 
V. ■ Griffith, 2 Pick. 11), this boy, if brought 
into the same category as a slave, must also 
be held incapable of validly binding himself" 
to the claimant, and therefore the father'a 
right was superior. That Commissioner 
Blorton's decision was a proper exposition of 
the law on the subject. That quoad, the 
father these indentures were of no avail, hfr 
having never surrendered his rights over the 
boy. 3 Bl. Comm. 4; 1 Bl. Comm. 386; 4 
Serg. & R. 211; 2 Watts & S. 670; Guthrie v. 
Murphy, 4 Watts, 80; Com. v. Crommie, 8- 
Watts & S. 339. 

Mr. Rush, for the claimant, was not heard. 

KANE, Disti-ict Judge. I have had my 
attention called to the clause of the constitu- 
tion, and the acts o£ congress of 1793 and 
1850, providing for the rendition of persons 
held to labor, and the mode of so doing, very 
often; and the result of the attention here- 
tofore bestowed, and the simple nature bt 
the question to be decided, induce me to give 
my decision now. Taking the words of the 
clause of the constitution, and those of the 
act of 1850 alone, there can be no difficulty— 
the words are, "persons held to service or 
labor in one state under the laws thereof." 
Now I Imow of no words that could more- 
dearly include apprentices than those I have 
quoted, for the plain effect of the very words 
of every indenture of apprenticeship is to 
hold the party to service; and if I could go 
beyond the words of the act of congress, and 
those of the article of the constitution, I 
should say, that every consideration of pol- 
icy would dictate such a consti-uction; be- 
cause to decide the contrary, would be to dis- 
charge every apprentice in Pennsylvania that 
chose to cross the Delaware, and every one 
elsewhere that repaired to this state, and re- 
fused to retxu^n to his duty. The relation 
created by an indentiu-e of apprenticeship is 
of such a character, that minors and or- 
phans, instead of remaining ignorant and un- 
protected, become acquainted with the arts 
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and sciences, and are fitted for tlie duties of 
life; and to preserve such a state of useful- 
ness the principles of extradition should he 
applied. It is true that no case has been 
cited m which a United States court or 
judge has decided this vei-y question; but, 
perhaps, it is because the master has en- 
forced his rights by seizing his apprentice 
and conveying tiim home, that this law, and 
that of 1703 has not been resorted to, and 
the want of use, or non user, has no influ- 
ence upon the consti-uctica of a plainly ex- 
pressed statute. 

It is equally clear, that though a judge in 
considering the case of a fugitive slave in 
connexion with the statute, might speak only 
of a slave as within its purview and another 
in a case like the present might speak only 
of apprentices; yet each might with propri- 
ety use the words, "a person held to labor." 
It is equally to be observed, that no decision 
has been had in which it has been held, that 
the words of the constitution apply only to 
slaves. Most certainly this hul is hold by a 
binding under a local proceeding, within the 
authority of any state to provide, and there- 
by to affect persons within her limits and 
subject to her jurisdiction. The marriage of 
a minor i>a Delaware, good by the law of that 
state, would be good everywhere else. Now 
one of the objects of apprenticeship is to pre- 
vent pauperism; and a cliUd whose parents 
are in another and a distant state, and who 
have deserted him, is a pauper, notwith- 
standing the fact of his having lawful pro- 
tectors who do not discharge their duty to 
him, and the disposition of him under the 
muiiicipal regulations of the state in which 
he is deserted, is binding on him, and his 
parents too. It cannot, however, be said, 
that in this case the binding was against 
the father's will, for it is in proof before me, 
that it was with the consent of the father, 
who sent his son to Delaware on ti'ial, to be 
bound if he was liked, and sent him back to 
that state after he was bound, when, on one 
occasion he had absconded. The question, 
therefore, is between the father and master 
on this proof; and it cannot be, that the 
father shall stand by, and see his scq boimd 
in another stat«, to receive education and 
nurture, and just when he becomes valuable 
to a master, to take him away; such a 
com-se would amount to positive fraud. 
The consent is so material that it is not go- 
ing too far to say, that if a slave should 
come here with his master's consent and 
bi*ad himself apprentice, or, being here, 
should so bind himself with the master's 
consent, in the first case he would not be a 
fugitive slave within the meaning of the act 
of congi-ess, and in the second the master 
would not be allowed to question the valid- 
ity of the indenture. This case, therefore, 
returns to the commissioner for adjudica- 
tion, he being now in possession of my 
views on the subject. Relator remanded to 
the custody of the marshal. 
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Case l^o. 1,585. 

^ BOARDilAN et al. v. The BETHEU 

[17 Betts, D. O. MS. 5S.] 

District Court, S. D. New York. Nov. 22, 1849. 

S.4.LVAGE— What Coxstitdtes — Vesscl Agkohnd 
— Use op Tackle — ^Tender — When a Bak. 

[1. Rescuing a stranded vessel from impend- 
ing peril is a salvage service, though the service 
was not indispensable nor attended with dan- 
ger.] 

[2. Giving the benefit of skill and experience 
and other incidental acts of relief may consti- 
tute a salvage service, though there is no actual 
labor or effort.] 

[3. Employment of wrecking tackle, under an 
agreement to ai-bitrate the value of services ren- 
dered, is a salvage service, and not a hiring 
of the articles on a quantum meruit.] 

[4. The tender of adequate compensation for 
salvage service, without deposit in court before 
answer, is no bar to an action for such service.] 

[In admiralty. Libel for salvage by Wil- 
liam Boardman and others, owners of the 
schooner Van Landt, against the schooner 
Bethel. Decree for libellants.] 

BY THE COURT. Salvage is claimed by 
the libellants, as owners of the schooner 
Van Landt, for services rendered to the 
schooner Bethel. 

The Bethel, loaded with sugar and mo- 
lasses, was sti-anded outside Sandy Hook on 
the night of the 16th of February last. She 
was driven head on the bar in a northeast 
wind, and lay with her stern exposed to the 
wind and sea. The weather was cold, wind 
fresh, with appearance of a gale and snow. 
At 11:30 the next morning an agent of the un- 
derwriters came to the Bethel, and, at the re- 
quest of her master, attempted with a gang 
of men to get her off. They found her on 
the outer bar heading to the shore, and about 
thirty fathoms from the beach at low water. 
She had then foru: feet of water round her, 
was tight and sound, and the tide was rising. 
The agent supposed she could be got ofif with 
the assistance at his command on the full 
tide. Her deck load of molasses was got 
ashore, and arrangements made to heave her 
off. 

The libellants owned the wrecking boat or 
schooner Van Landt, of 40 tons, which was 
fully fitted out with proper working appara- 
tus, and was on a voyage to Cape Henlopen, 
with a view to wrecking services. In the 
afternoon of the 17th of Februaiy the Van 
Landt anchored inside the Hook, and her 
master went to the Bethel to offer assistance. 
An agreement was then made between him 
and the master of the Bethel to get the latter 
off for the sum for $oOO, the expense of dis- 
charging her cargo to be borne by her master 
if it became necessary to unload her. At 
the suggestion of the agent of the underwrit- 
ers, Captain Brewster cancelled this agree- 
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ment, and engaged, if his schooner was not 
got off by the agent at full tide, to employ 
the Van Landt, and pay what should he de- 
cided by two men in Wall street to be 
proper. There is a disagreement in the evi- 
dence as to the terms upon which the Van 
Landt and her apparatus was employed, by 
in my judgment the testimony of Captain 
Tripp to the terms of the bargain not contra- 
dicted by Captain Brewster is more reliable 
■evidence of its terms than the impression 
And imderstanding of Mr. Warden (the 
agent), who did not hear the first agreement. 
Gapt Tripp's statement of the method by 
which his compensation was to be fixed un- 
■der the agreement finally made seems corrob- 
orated by the fact that a reference was 
framed and proceeded in conformably to it 
in New York, but was broken up by either 
the nonagreement of the referees or the 
withdi'awal of the claimants from it. I 
hold the fair bearing of the proofs estab- 
lishes an xmdertaldng by Capt Brewster 
with Capt. Tripp to employ the latter with 
his wrecking apparatus in getting the Bethel 
off in case LIr. Wardell should fall doing 
it on the tide then making, and that the 
agreement was not, as Wardell interpreted 
it, for Tripp to furnish his anchors and 
cables, and to receive compensation for 
their use only. Mr. Wardell having failed 
getting the Bethel off, and a cable fui-nished 
for the purpose by a revenue cutter hav- 
ing parted, on the 18th of February the 
Van Landt came roimd and placed her an- 
chor and supplied her cable, and the Bethel 
was in the com'se of the afternoon hauled 
off. There is again a clashing of testimony 
as to the .parts taken by Wardell and Tripp 
respectively In this service, and which of 
them was officially in command. It is not 
important in my opinion to adjust that differ- 
ence. The testimony is dear to prove that 
Tripp was active in assisting and directing 
in the operation of hauling her off and navi- 
gating her within the Hook that night The 
next morning she was delivered up to Capt. 
Brewster, or the agent of the underwriters, 
and brought to the city. A compensation of 
^250 was tendered the libellants, which they 
refused to accept it. 

Two answers were interposed to the libel, 
one hy the consignees of the schooner and 
the other by the consignees of the cargo. 
They rest on no personal knowledge of the 
facts attending the service, and are given 
upon information and belief. The position 
taken on the defense is that the schooner 
was not wrecked, and that no salvage serv- 
ices were rendered by the libellants. All 
they did was to supply one line, a cable an- 
chor, and perhaps blocks, &c., for the use of 
which §150 would be an ample compensation. 
A great mass of testimony is put in by the 
parties on those points. 

My conclusion from the results of the whole 
evidence is that the aid given on the occa- 
sion by Capt. Tripp and the schoona* Van 
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Landt was a salvage service, for which they 
are entitled to a reasonable recompense. 
Without examining at large the various prop- 
ositions advanced on the argument, I 'shall 
indicate briefly the principles upon which 
this decision is placed. 

1st I consider the service rendered oppor- 
tune and valuable to the Bethel and her 
cargo, and that they were by the aid of the 
libellants relieved from a situation of much 
peril, considering the season of the year and 
the then state of the weather. But I do not 
regard the intervention of the Van Landt as 
indispensable to the safety of the Bethel, or 
that the services were rendered with, any con- 
siderable danger to the fives or property of 
the salvors. The services did not occupy over 
S or 9 hours, the main labor being performed 
by air. Wardell and his gang of men. No 
one from the Van Landt except Capt. Tripp 
was engaged on board the Bethel. The Van 
Landt was, howevei*, brought round with 
anchor and cable, and her crew assisted in 
carrying out and placing the anchor, weigh- 
ing 2,200 lbs., and connecting the cable with 
it so as to enable those on the Bethel to 
haul, and in working the Van Landt back to 
her anchoring place. 

It is a mistaJce to suppose a stranded ves- 
sel must be technically wrecked in order to 
render her rescue a salvage service. That 
her position is dangerous, and she is aided by 
others, when in impending peril, is sufficient 
to clothe those who come to her relief with 
the character of salvors. The Traveler, 3 
Hagg. Adm. 120; Vromo Margaretha, 4 0. 
Rob. Adm. 103. 

Nor need the services be rendered by actual 
labor and effort applied by the salvors to 
the salved vessel. Incidental acts tending to 
her relief and aid will be treated as of the 
same effect 

Thus, a vessel coming Into port, and ap- 
parently in distress, was boarded by the fibel- 
lants in a fishing smack, under circumstances 
of exposure and danger, and an order taken 
to a steam tug to come out and tow her in. 
The captain of the vessel swore she was in 
no danger, and that he gave directions to the 
libellant not to have the steamer come out, 
unless she came out immediately and in case 
the weather should moderate. The steamer 
went out from Ramsgate pm-suant to the 
order, accompanied by the master of the 
smack, and the next day towed the vessel up 
to the port of London. A tender of 10 pounds 
was made to the libellants, which they re- 
fused to accept The court held that they 
were salvors, and the tender was inadequate, 
and awarded them 40 pounds. The Ocean, 2 
W. Rob. 91. So a lugger with a crew of five 
men were engaged by a vessel off Dungerness 
in want of an anchor, to bring one off to her 
fi-om Dover to the South Dover. The lugger 
procm'ed the anchor, and cruised ail night 
without finding the vessel, and the next 
morning put it on board her. Foy this serv- 
ice 35.10 pounds was tendered. On a suit for 



BOARD OF F.,M. (Case No. 1,586) 



[3 Fed. Cas. page 7803 



salvage tlie liigli court of admiralty awarded 
60 pounds for salvage and costs. The Hec- 
tor, 3 Hagg. Adm. 90. 

2. I do not tliink that the beneficial serv- 
ices \rei-e solely in the use of the anchor and 
cable supplied to the Van Landt as Capt. 
Tripp aided on board the Bethel by his skill 
and experience in hauling her off, and also 
in navigating her round the Hook to a place 
of safe anchorage. 

But independent of his personal services on 
the Bethel, I think the employment of the 
tackle of the Van Landt under the circum- 
stances was a salvage service, and not a 
hiring of those articles on a quantum meruit. 

3. The tender of $250, if an adequate com- 
pensation, was not so followed up as to serve 
as a bar to the action. It is directed by 
standing rule 72 that a tender inter partes 
shall be of no avail on defence or in dis- 
charge of costs unless on suit brought, and 
before answer, plea, or claim filed in the 
same tender is deposited in coiu-t to abide the 
order or decree to be made in the matter. 
Nothing more was done than to offer the $250 
to the libellants. That tender unquestionably 
amply covered the value of the cable and 
anchor considered as hired for the use of the 
Bethel, but in my judgment that is not the 
true relation of the parties, and the compen- 
sation is to be adjusted on the footing of sal- 
vage, and not on that of work and labor 
merely, or of hiring out the use of tackle. 

There is deficiency in meeting out the ap- 
propriate recompense as the principles gov- 
erning salvage award. The case is to be 
clothed with the character of salvage; still 
there are no features in it magnifying it to 
one demanding extr'aordinaiy rewards. The 
Van Landt and her fitments were devoted to 
wrecking employments, and she is entitled to 
reasonable encouragement in the use of her 
capabilities. This particular is generally ad- 
verted to as a ground for according more lib- 
eral pay than to ordinary vessels coming 
casually to aid one in distress, because the 
means a wrecker or pilot boat or steamer has 
at her command will tend more certainly to 
the security of life and propei'ty in peril. 
The Neptune, "W. Rob. Adm. 300; The Duke 
of Clarence, Id. 246; The Frederick, Id. IG; 
Joseph Harvey, 1 C. Hob. Adm. 306, note; 
The Raikes, 1 Hagg. Adm. 246. 

The Bethel and cargo are stated in the an- 
swer to be worth $6575. The captain first en- 
gaged to pay $500 for getting her off. He 
afterward withdrew the offer, although it 
had been accepted, and agreed to leave the 
subject to arbiti-ation. This was assented to 
by the libellants, but its fulfillment has been 
decliiaed by the claimants. A party is not to 
be held to any loose conversation, or perhaps 
perceive stipulations offered previous to the 
service (1 Sumn. 210 [The Emulous, Case No. 
4,480]); yet it is entitled to be taken into 
consideration to show the estimate then put 
by the party on the hazard his property was 
encountering, and I cannot but regard the 



arrangement every way reasonable on both 
sides, as it was to abide the efforts of the^ 
party then in charge of the vessel to get her 
off with the next high tide. That effort 
failed, and she was forced fm-ther upon the 
shoal. The undertaldng of the libellants to- 
save her and cargo, as it might Involve long 
services and be finally unsuccessful, and thus 
without remuneration to them, entitled them, 
in my opinion, to that amount. 

I shall therefore decree that these libel- 
lants recover salvage to the amount of $500- 
and their taxed costs. 



BOARD OF. 

FNote. Additional cases cited under this title 
will he found arranged in alphabetical order 
under the names of the respective boards. See 
note under "Bank."] 



BOARD OF COM'RS OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the respective boards.] 



BOARD OF COUNTY COM'RS. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the counties; e. g. "Board of County 
Com'rs of Arapahoe County. See Arapahoe 
County."] 



Case Wo. 1,686. 

BOARD OF FOREIGN JHSSIONS OF THE 

PRESBYTERIAN CHURCH v. Mc- 

jMASTER. 

[4 Am. Law Reg. 526.] 

Circuit Court, D. Maryland. March 26, 1855. 

CouKTS — ^Fedeiial axd State — Concurhent Ju- 
KiSDicTios— Wills— Bequest in Thost— Ukoer- 

TAINTT. 

1. Where the courts of a state in their or- 
dinary jurisdiction as courts of equity, under- 
take to aid and direct an administrator in the 
execution of his trust, and where the interests 
of the state's own citizens as well as of non- 
residents are involved, and the non-residents are 
made parties to the cause in the manner pointed 
out by special legislation, the rule of comity re- 
quires that paramount authority should be yield- 
ed to the court before which the proceedings 
were first instituted, and where the jurisdiction 
first attaches, notwithstanding the courts may 
have concurrent jurisdiction, one being a federal 
and the other a state tribunal. 

2. A bequest in a will "I leave the whole of 
said fund in the hands of my executor, to be by 
him applied to the supx)ort of missionaries in In- 
dia, as it is my desire to aid, &c., the same to 
be applied under the direction of the General 
Assembly's Board of Missions of the Presbyte- 
rian Church in the United States," is void for 
uncertainty. 

[Questioned in Loring r. Marsh, Case No. S,- 
514.] 

[In equity. Bill by the Board of Foreign 
Missions of the Presbyterian Chm-ch in the 
United States of America against Samuel S. 
McMaster, administrator de bonis non with 
the will annexed of Anno P. "White, to en- 
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force the payment of a bequest Bill dis- 
missed.] 

Mr. Wallers^ for complainant. Mr. Bartol, 
for defendant 

GILES, Disti-ict Judge. This bill was orig- 
inally filed 26th March, 1855, by the com- 
plainants above named against the defend- 
4int aicMaster, as administrator de bonis non, 
with the will annexed, of Anne P. White, to 
•enforce the payment of a bequest contained 
in the will of Miss White. Subsequently an 
amended bill has been filed, making "The 
Trustees of the General Assembly of the 
Presbyterian Church in the United States of 
Amei'ica" parties complainants to the cause. 
"The will which gives rise to this controversy 
•contains the following provision: "It is my 
will and desire, that the remainder of my 
money remain in the hands of Mr. Lewis 
West and Mr. David White, and I hereby 
•direct them to pay over to my mother the 
interest thereof every year whilst she is a 
married woman, and if she should ever be 
& widow, I leave the whole sum to her to 
be at her disposal. And if my mother is 
never a widow and departs this life in a 
married state, I leave the whole of said fund 
in the hands of my executor to be by him ap- 
plied to the support of missionaries in India, 
as it is my desire to aid in the instruction of 
the poor heathen in the way to life ever- 
lasting. The same to be applied under the 
•direction of the General Assembly's Board 
■of Missions of the Presbyterian Church in 
the United States." 

It is admitted that the mother of Miss 
White died in 1854 a married woman; that 
Miss White died in 1S43; that George Hud- 
son, the executor named in the said will, is 
dead; and letters of admlnisti-ation de bonis 
non, with the will annexed, on the estate of 
Miss White have been granted by the or- 
phans' com-t for Worcester county (the place 
•of Miss White's residence) to the defendant, 
and that he has paid the debts of the de- 
<:eased and other legacies mentioned in her 
will, and has now in hand the sum of $4,- 
521.87, to be applied to the bequest men- 
tioned in the clause of the will hereinbefore 
recited, if the same .be. valid. The will it- 
self bears date in 1839. The answer filed by 
the defendant states that the said amount in 
his hands has been claimed by the surviving 
husband of Mrs. Williams, the mother of 
Miss White, and also by her next of kin, on 
the gi'ound that the above bequest is void 
and cannot be enforced by any one, and is 
also claimed by the complainants, and that 
to protect himself in the settlement of Miss 
White's estate he has filed a bill of inter- 
pleader in the ch-cuit court for Worcester, 
against all the said parties, which is still 
pending in that court, and in which cause an 
order of publication has been passed against 
the original complainants in this cause, as 
absent defendants. 
This cause has been heard on bill and an- 
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swer, and is now submitted for final decree. 
Its discussion involves two very interesting 
questions. 

1st Has the circuit court for Worcester 
county full jurisdiction of this case on the 
bQl of interpleader filed by defendant? and 
2d. What is the character of the bequest in 
controversy? Is it not void in this state, as 
being too indefinite and uncertain? Now, in 
the examination of the first question, it must 
be admitted by all, that if the circuit com-t 
for Worcester county has jurisdiction, as 
the biE of interpleader was filed in it in 1854, 
long before the institution of this suit, it 
would be the duty of this court to suspend 
further proceedings in this cause to await 
the action of the circuit court for Worcester 
county. This is the com-tesy which com'ts 
of concmxent jurisdiction should exercise to- 
'ivds each other. For where difEerent 
com'ts have concurrent jm'isdiction, that be- 
fore which proceedings are first instituted, 
and where jurisdiction first attaches, has 
authority paramount to the others. See 
Steams v. Stearns, 16 Mass. 171; Smith v. 
Mclver, 9 Wheat [22 U. S.] b32; The Rob- 
ert Fulton [Case No. 11,890]; Peck v. Jen- 
ness, 7 How. [48 U. S.] 624; 3 Story, Const 
624; Winn v. Albert, 2 Md. Ch. 42; Brown 
V. Wallace, 4 GiH & J. 495; Wallace v. 
McConnell, 13 Pet [38 U. S.] 136. Now, 
had the circuit court for Worcester county 
jurisdiction in this matter so as to affect 
the rights of the complainants? Complain- 
ants being non-residents, have their option 
to bring their suit in this court, unless they 
have submitted or are made parties in some 
form to the cause in the said circuit court for 
Worcester county. While it is admitted 
tbat no judgment in personam will be valid 
against a non-resident not served with pro- 
cess and who has never appeared to the 
suit, yet aU our courts act daily upon the 
rights of non-residents thi-ough their prop- 
erty, either real or personal, found within 
their jurisdiction, and such judgments are 
valid and binding. This is the basis of our 
attachment laws and of our proceedings to 
sell real estate for division, &c., even though 
non-residents may be interested. 

The estate of Miss White must be admin- 
istered by the defendant imder and accord- 
ing to the laws of this state, and in the 
execution of his trust, he had the clear 
right, if from any circumstances he could 
not safely administer the estate, except with 
the. aid and imder the direction of a court 
of equity, to apply to the circuit com*t of 
Worcester county, in the manner he has 
pm-sued. By such a com'se, the rights of 
every claimant would be examined, and full 
and adequate relief and protection afCorded 
to the defendant in the settlement of his 
trust. And by the act of this state passed 
in 1826 (chapter 199), full and ample notice 
of six months by the order of publication, 
is given to the complainants, warning them 
to appear and maintain their title to the 
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said bequest. But tlie learned solicitor for 
the complainants has contended that, as 
they are non-residents, they have a consti- 
tutional right to have their cause decidea 
alone by a circuit coui-t of the United States. 
Such is no doubt the right of the non-resi- 
dent in suits in personam or in attachments 
against his property to compel his appear- 
ance; and where a judgment is sought 
against him in personam. But it is doubt- 
ful whether it can be extended to embrace 
a case like this, where the coui-ts of this 
state in their ordinary jurisdiction as courts 
of equity, undertake to aid and dii-ect an ad- 
ministrator in the execution of his trust; 
and where the interests of citizens of this 
state as woK as of non-residents are in- 
volved, and the non-residents are made par- 
ties to the cause in the mode pointed out by 
the statute. By the 12th section of the act 
of congi-ess of 17S9, c. 20 [1 Stat. 79], pro- 
vision is made for the removal of a suit 
brought in a state court against the citizen 
of another state, to the circuit court of the 
United States, where the amount claimed ex- 
ceeds the sum of $500. But this provision 
has been decided only to apply to cases 
where the non-resident is sole defendant, or 
all the defendants are non-residents. This 
case, thei-efore, could not be removed to this 
court under that act. And the 11th section 
of the same act gives original cognizance 
concurrent with the courts of the several 
states to the circuit court of all suits at 
common law or in equity, where the matter 
in dispute exceeds, exclusive of costs, the 
sum or value of $500, and the suit is be- 
tween a citizen of the state where the suit 
is brought, and a citizen of another state, 
&c., &c. 

The two cases to which I have been re- 
ferred to sustain the proposition of the 
learned counsel, are Suydam v. Broadnax, 
14 Pet. [39 U. S.] 67, and Shelby v. Bacon, 
10 How. [51 U. S.] 56. In the first case 
the plaintiffs were citizens of New York, 
and the defendants were administrators of 
Newton, a citizen of Alabama, whose estate 
had been declai-ed insolvent in a proceeding 
taken under a statute of that state which 
provided, that in such a case no suit or ac- 
tion should be commenced against the ad- 
ministrator. The supreme court only de- 
cided that the plea that the estate of the de- 
ceased was insolvent, was not sufficient in 
law to abate the plaintiff's action in the cir- 
cuit court. In the second case, the bill was 
filed in the circuit court of the United States, 
in Pennsylvania, by a citizen of Kentucky, 
against the assignees of the late Bank of 
the United States, to maintain his claim and 
for a distribution of the assets of said bank. 
The defence "was, that the assignees had 
filed the accounts for their receipts and dis- 
bursements in the proper court in Pennsyl- 
vania, and were there alone responsible; 
and that the circuit court had no Jurisdic- 
tion in the matter. But the supreme court 
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overruled the plea, and decided, that as the 
proceeding in the state court was not a pro- 
ceeding in rem, and as the complainants had 
not submitted or been made a party in any 
form, to the special jm-isdictiou of the state 
court, the said plea was no bar to the bill of 
the complainant. I confess that the ques- 
tion is one of gi-eat difficulty, but I can see 
no safer way of preventing a conflict between 
the action of the federal and state courts, 
than in cases similar to the one now before 
me, to adhere sti-ictly to the rule of courtesy 
to which I have referred, and to leave to the 
com-t which first takes jm-isdiction of the 
matter, its final adjudication. And tbis I 
understand to be the view of the law upon 
this subject taken by Judge Curtis in the 
case of Mallett v. Dexter, Administi-ator of 
Fenner, to be found in [Case No. 8,988]. 
That case was similar in many respects, to 
this. A bill was filed by complainants, 
some of whom were non-residents of Rhode 
Island, in the circuit court of the United 
States for that state, against the defendant 
as administrator of Fenner, for an account 
and settlement of his administration; and 
the defence was that the defendant was in 
process of settling his administration before 
a probate court of Rhode Island, and ought 
not to be compelled to account in this com-t; 
and so Judge Cm-tis decided, with the case 
of Shelby v. Bacon, 10 How. [51 U. S.], be- 
fore him. 

The second question, it appears to me, is- 
free from all difficulty, and however much I 
may regret that the pious intentions of the 
testatrix will be defeated, yet sitting here to 
decide this question in accordance with the 
law of this state, I cannot do otherwise 
than pronounce the bequest void for xmcer- 
tainty. The money is to be retained by the 
executor, to be by him applied to the sup- 
port of missionaries in India under the di- 
rection of the General Assembly's Board of 
Missions, &c. The executor is the trustee, 
and the missionaries are the cestui que 
trusts; and the board of missions is merely 
the agent to direct the manner in which the 
money shall be applied to the beneficiaries 
of the ti-ust. Now, who can enforce the 
execution of this trust in a court of chan- 
cery? What missionai-ies are meant, aUthe 
missionaries in India of every denomination, 
or only those of the Presbyterian Chmrch? 
and if the latter, those in India to-day, or 
only those who were there when the testa- 
trix died? For I take it to be the true rule 
of law in reference to all such bequests, that 
the beneficiaries of the ti-ust must be certain 
and definite; so clearly ascertained that 
they have a standing in a court of equity to 
enforce the trust If such be the case, the 
bequest is good, although there may be no 
trustees appointed by the will to carry out 
the trust, or in whom the legal estate can 
vest But whether there be a competent 
trustee or not, if the cestui que trusts are 
not clearly ascertained by the wiU, the de- 
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vise or bequest is void. Sucli Is the ■nn- 
broteu current of decisions in this and all 
other states which have not adopted the 
statute of charitable uses of 43 Bliz. 

I need only refer, in support of this, to the 
following cases: Daahiell v. Attorney Gen- 
eral, 5 Har. & J. 398, 6 Har. & J. 7; Bap- 
tist Ass'n V. Hart's Ex'rs, 4 Wheat. [117 U. 
S.] 1; Wheeler v. Smith, 9 How. [50 U. S.] 
76; and to the case of Meade v. Beale [Case 
No. 9.371], decided in this court by my broth- 
er, the chief justice. In that case, a bill 
was filed in this coui't by the complainants, 
who represented "the Education Society of 
Virginia," to enforce a bequest "to the Edu- 
cation Society of Virginia for the benefit of 
the theological students at the Protestant 
Episcopal Theological Seminary, near Alex- 
andria, in the District of Columbia. The 
chief justice decided that the bequest in 
that case was void by the laws of this 
state; and even if the Education Society 
had been incorporated and competent to be- 
come a legal trustee, the description of the 
cestui que trusts was so vague and indefi- 
nite, that it would be impossible for the 
court to enforce or supervise the execution 
of the trust This view of the law relieves 
me from the necessity of considering the ar- 
gument of the complainant's solicitor, in 
reference to the right and capacity of "the 
Trustees of the General Assembly of the 
Presbyterian Church in the United States of 
America" to receive and take all bequests 
made to *'the General Assembly's Board of 
Missions," a body not incorporated and not 
now In existence; or to the right of the orig- 
inal complainants to enforce a bequest maac- 
to the "General Assembly's Board of Mis- 
sions." 

Being of the opinion, therefore, that this 
bequest in Miss White's will is void for the 
reasons I have given, I wiU sign a decree 
dismissing the bill filed in this case, with 
costs. 



BOATlMElSrS SAV. INST. (DARBY v.). See 
Case No, 3.571. 
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The BOB CORNELIi. 

[See Monougahela Nav. Go. v. The Bob Con- 
nell, 1 Fed. 218.] 
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Case Wo. 1,588. 

The BOBOLINK. 

[6 Sawy. 146.] ^ 

District Court, D. California. Dec 9, 1879. 

Carriers* Liability — Goods Damaged by Sea 
Pehils— Refdsai, op Consignees to Accept. 
Where wool arrived damaged, and in a perish- 
ing condition, from causes for which the carrier 

* [Reported by L. S. B, Sawyer, Esq., and here 
reprinted by permission.] 



was not responsible, and the consignees de- 
clined to receive it, and it was subsequently 
sold by the carrier to prevent its perishing on 
his hands: Bdd, that the can-ier's duty and lia- 
bility terminated on the discharge of the wool, 
and reasonable notice and opportunity given to 
the consignees to take it away. He thenceforth 
became a compulsory bailee of the goods, bound 
only to such reasonable care as a prudent and 
iaonest man would take of property of which he 
has become the involuntary custodian. 

In admiralty. 

Taylor & Haight, for libelants. James O. 
Perkins, for claimants. 

HOFFMAN, District Judge. I see no 
gi"ound on which the libel in this ease can 
be supported. The wool In question was 
shipped "to be carried on deck at the own- 
er's risk." It was injured during the voy- 
age by reason of its exposed situation, and 
by one of the perils of which the shipper 
took the risk. The stowage was as careful 
and safe as under the circumstances was 
practicable. The vessel on her arrival was 
hauled into a slip, and the dischai'ge com- 
menced and prosecuted with reasonable and 
customary diligence. The wool was dis- 
charged on Thm'sday afternoon, and the li- 
belants were notified of the fact on the next 
morning. They were ah'eady aware of the 
vessel's arrival, but had neither presented 
their bill of lading, tendered the freight, nor 
demanded their goods. They seem to have 
been notified as soon as in the usual course 
of business was practicable, and as soon as 
the fact was known that the marks on the 
packages ("M. & P.") Indicated that they 
were the consignees. They refused to re- 
ceive the wool, on the ground that the lia- 
bility to them of the insurers was in dis- 
pute. As the wool was rapidly deteriorat- 
ing in value, the agents of the vessel be- 
came alarmed lest it should utterly perish 
on their hands. They therefore endeavored 
to have it scoured, which It seems was in- 
dispensable to arrest the destructive process- 
es which were going on. They found great 
rductance on the part of persons engagett 
In the business of scom-ing, to undei*take the 
operation, and a price was asked which 
seemed to the expert whom they employed 
to be exorbitant The latter therefore con- 
cluded to accept an offer to pui-chase it 
from a party who owned a scouring miU. 
This disposition of the wool was made in per- 
fect good faith, and imder the conviction that 
it was the most advantageous arrangement 
that could be made for the interest of all 
concerned. The sale was made on Saturday. 
To save the wool It was necessary to keep 
steam up in the mill dvuring Saturday night 
and Sunday, and to employ workmen at ex- 
tra wages to conduct the operation. Its con- 
dition admitted, or was supposed to admit 
of no delay. Had It been left unattended 
to imtil the succeeding Monday or Tuesday, 
its value would have been greatly impaired, 
perhaps wholly destroyed. 
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The ship's agents make no pretension to 
be exports in the wool business. Their du- 
ties and liability as carriers terminated on 
the discharge of the wool, and reasonable 
notice of the fact and opportunity to take it 
away given to the consignees. From that 
moment they became compulsory bailees of 
the goods; not at liberty, of com-se, to let 
them perish by their negligence, but only 
bound to take reasonable care, such as a 
prudent and honest man would take of 
property of which he has involuntarily be- 
come the custodian. 

I am by no means sure that, under the 
circumstances, they were bound to incur the 
trouble and expense of resorting to exti*aor- 
dinary methods to arrest the progress of the 
damage caused by a sea peril for which 
they were not responsible. Whether this be 
so or not, they acted to the best of their 
judgment and in good faith. The price they 
obtained was the full value of the wool in 
its then condition. They are willing to pay, 
and have ofCered to the libelants, the amount 
received by them, less freight and other 
<;harges. They have thus discharged their 
whole duty under the law. 
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Case "No. 1,589. 

BOBTSHALL et al. v. OPPENHEIjMER. 

SAME V. OPPENHEnrER et al. 

[4 Wash. C. C. 317.] ^ 

<3ircuit Court, E. D. Pennsylvania. Oct. Term, 
1822. 

Insolvency— Discharge— AssiGXMEMT of Bail 
BoxD— Satisfaction of Bail Bond. 

1. If the defendant be discharged under an in- 
solvent law of the state where the contract is 
made, after the bail bond has been assigned to 
the plaintiff, the court will not order an exonere- 
lur to be entered on the bail piece. 

[Distinguished in Eichardson v. M'Intvre, 
Case No. 11,789. Cited in Stockton* v. 
Throgmorton, Id. 13,463.] 

2. By the Pennsylvania practice, filing the 
-declaration before the return of the writ is not 
a waiver of the bail, Tlie English rule is other- 
wise, unless the declaration be filed de bene esse. 

3. The undertaking of the appearance bail can 
be no otherwise fulfilled than by the defendant 
giving special bail, if so ruled, and that bail jus- 
tifying, if excepted to. 

4. If, instead of ruling the marshal to bring 
m the body of the defendant, the plaintiff accept 
an assignment of the bail bond, and bring a suit 
thereon, still the court will not fix the appear- 
ance bail if certain terms are complied with; 
one of which is the defendant's entering special 
bail. 

[At law. Actions on a bail bond, by Boby- 
shall and Sower against Oppenheimer, and 
by the same as assignees of the marshal 
against Oppenheimer. For fm*ther proceed- 
ings, see Cases Nos. 1,590-1,592.] 

* [Originally published from the MSS. of Kon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq..] 



The first of these cases came on upon a 
rule to show cause why an exoneretm* should 
not be entered upon the bail piece; and the 
second, to show cause why the writ should 
not be dismissed with costs. The writ in 
the original suit issued in January last, and 
a bail bond to the marshal was executed in 
February by the parties mentioned in the 
second rule. Before the retm-n day of the 
writ, the plaintiffs filed their declaration. 
On the 29th of May, the bail below entered 
themselves special bail, and the next day the 
plaintiffs filed exceptions to then- sufficiency. 
The bail refused to justify, and on the 20th 
of Jime the plaintiffs accepted an assignment 
of the bail bond, and sued out process upon 
it against the original defendant and his ap- 
pearance bail, returnable to the present term. 
On the 17th of October, after the commence- 
ment of the present term, the defendant, Op- 
penheimer, was discharged under the insolv- 
ent laws of this state. 

In support of the first rule, it was insisted 
that, as the court will discharge on common 
bail, where the defendant has been dischar- 
ged under the insolvent laws of the state 
where the contract was made, and was pay- 
able, which is the present case,— see Read v. 
Chapman [Case No. 11,605]; Campbell v. 
Claudius [Id. 2,356],— an exoneretur ought to 
be entered on the bail piece, where the dis- 
charge takes place after special bail is put 
in. But if not so, still the exoneretur ought 
to be entered, upon the ground that, by filing 
the declaration before the retm-n day of the 
writ, the plaintiff waived the bail. 

In support of the second rule, it was eon- 
tended that it follows of course, if the first 
be made absolute; but if it should not, still 
the defendant, having entered, though he 
has not perfected, special bail, and the plain- 
tiff not having lost a trial, the defendant 
now offering to confess judgment, he has 
sustained no inconvenience, and the court will 
not fix the appearance bail by permitting the 
suit to proceed upon the bail bond. If the 
plamtiffs were dissatisfied with the sufiicien- 
cy of the appearance bail, they should have 
taken a rule upon the marshal to bring in 
the body, and not have accepted an assign- 
ment of the bail bond. Priestman v, Keyser, 
4 Bin. 344; Union Bank of New York v. 
Kraft, 2 Serg. & R. 284; M'Farland v. 
Holmes, 5 Serg. & R. 50; Tidd, Pr, 235, 257. 
On the other side, it was insisted that the 
cases cited from Pet. O. C. [Cases Nos. 2,356 
and 11,605] do not apply; inasmuch as in 
those the privilege of the defendant to ap- 
pear on common bail existed at the time 
when appearance bail was taken; whereas, 
in this case, the defendant was not dis- 
charged till after the assignment of the bail 
bond. It was denied that the filing of a dec- 
laration before the return day of the writ 
amounts to a waiver of the bail, Caton v. 
M'Carty, 2 Dall. [2 U. S.] 141. 

As to the second rule, there is no grotmd 
for it: since the refusal of the bail to justi- 
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fy, the case stands in the same situation as 
if special bail had not been entered at all; 
and after the fraud practised upon the mar- 
shal by the appearance bail, by prevailing 
upon him to receive them as sufficient, •which 
they afterwards refused to justify, they are 
not entitled to asli of the com*t to stay pro- 
ceedings on the bail bond, much less to dis- 
miss the writ with costs. Whart Dig. 71. 

Ewing and Peters, for plaintiff 
Phillips, for defendant. 

WASHINGTON, Circuit Justice. The 
gi'ound laid for the rule to enter an oxoner- 
etur on the bail piece is of the first impreS' 
sion in this court, and has certainly never, 
to my recollection, received its sanction. In 
the cases cited from Peter's Reports [supra] 
the person of the defendant having been dis- 
charged under an insolvent law of a state 
where the conti*act was made, and no new 
contract having been entered into, no objec- 
tion existed why the defendant should not be 
permitted to appear on common bail, that 
being a matter resting in the disa-etion of the 
court But after the assignment of the bail 
bond, by which the appeaivince bail became 
bound to the plaintifE that the defendant 
should appear to the suit, a subsequent 
discharge of the defendant imder the in- 
solvent law cannot affect the plaintiif's 
rights against the bail. If the insolvent 
law were to declare, in so many words, that 
such should be the effect of a discharge un- 
der it, I should question very seriously its 
validity; and clearly the court will not give 
it that effect by construction. The English 
practice I believe is, to consider the bail as 
waived, if the plaintiff declare against the 
defendant before the retm-n of the writ, un- 
less the declaration be filed de bene esse. 
B\it I understand that the practice of this 
state, prior to the institution of the coui-ts 
of the United States, has been different, and 
it would be of mischievous consequence were 
we now to adopt a different rule. 

As to the second rule. The undertaking of 
the bail to the marshal is, that the defendant 
shall appear at a certain day, which can be 
effected only by putting in and perfecting spe- 
cial bail, if special bail be required. If the 
bail, being excepted to, do not justify within 
the time limited by the rules of the court, 
they ai"e out of com't, and the bail bond is, 
strictly spealiing, forfeited. After this the 
plaintiff has his choice of two remedies; ei- 
ther to accept an assignment of the bail bond, 
by which he discharges the max'shal; or to 
rule that officer to bring in the body of the 
defendant, which if he fail to do, he renders 
himself liable to the plaintiff. If the former 
com-se is adopted, and a suit be brought upon 
the bail bond, the court, according to the En- 
glish practice, will nevertheless stay proceed- 
ings on the bail bond, provided the plaintiff 
has not lost a trial, upon the defendant put- 
3FED.CAS. — 50 



ting In and perfecting bail, paying the costs 
of the suit, receiving a declaration in the 
original action, pleading issuably, and taking 
short notice of trial, so that the cause may 
be tried at the same term. I understand the 
practice of this state to be the same. In this 
case, special bail having been put in, but not 
perfected, in consequence of the bail refus- 
ing to justify when excepted to, the bail bond 
is forfeited; in like manner as it would have 
been, if bail above had not been put in at 
all. The defendant has offered to confess 
judgment which fully removes the objection 
that the plaintiff has been subjected to delay 
by the loss of a trial, as this is the first term 
at which a trial could have been had. He 
must, nevertheless, go further, and put in 
sufficient bail to entitle him to a stay of the 
proceedings on the bail bond. But at all 
events, the rule as it now stands, to dismiss 
the writ with costs, cannot be supported. 

Both rules therefore must be discharged. 
1 Tidd, Pr. 153, 143; 1 Bac. Abr. 339, 346; 
7 Cowp. 71; 4 Bin. 344. 



Case N"o. 1,690. 

BOBYSHALL v. OPPENHEBIETL 

[4 Wash. G. G. 333.] * 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1822. 

Baii,— Delivery of Principal by Appeakanoe 
Bail, — Deliveky by Special Bail. 

1- The court will not relieve the appearance 
bail, upon his delivering the principal in court, 
unless he put in and pei-fect special bail. 

[Cited in Stockton v. Throgmorton, Case No. 
13,463.] 

2. Although the special bail may deliver up 
the principal at any time before tlie second scire 
facias, it does not follow that the appearance 
bail may do it. Their engagements are of a dif- 
ferent nature. 

[Cited in Stockton v. Throgmorton, Case No. 
13,463.3 

[At law. Action on a bail bond by Boby- 
shall and Sower against Oppenheimer. Eor 
prior proceedings, see Case No. 1,5S0.] 

After the discharge of the tyyo former rules, 
—4 Wash. G. 0. 317 [Case No. 1,5S9,],— Phil- 
lips entered a mle upon the plaintiff to show 
cause, why proceedings shoidd not be staid 
on the bail bond, on payment of costs, and 
confession of judgment by the principal. 
He contended tiiat, after assignment of the 
bail bond, the court will stay proceedings 
against the appearance bail on payment of 
costs, confessing judgment, and putting in 
and perfecting bail, as the com't decided on 
one of the former rules. But he insisted 
that smTendering the principal was equiva- 
lent to putting in sufficient bail; and that 
the court will, in this case, dispense even 



^ [Originally published from the JNISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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with that form, since the defendant would 
be immediately entitled to his discharge, hav- 
ing heen already dischai-ged imder the insol- 
vent law of this state. He cited Rob. St. 
87; 5 Term R. 401, 534; 7 Term R. 297, 522; 8 
Term R. 822; Cowp. 823; 2 Johns. Gas. 403; 
1 Gaines, 9. 
Peters & Ewing, contra. 

WASHINGTON, Circuit Justice. Upon the 
former rules, it was decided, that although 
the court had discharged on common bail a 
defendant who had been discharged under 
the insolvent law of this state, where the 
application was made in time; yet that 
they never had entered an exoneretm- on the 
bail piece, after assignment of the bail bond 
to the plaintifE, merely upon the ground of 
such a discharge, and that a motion to that 
effect would not be listened to. But that the 
com-t would relieve the appearance bail by 
staying proceedings on the bond, upon pay- 
ment of costs; provided that plaintifE had 
not lost a trial, and provided the defendant 
put in and perfected bail. 

What is the present motion, as explained 
by the counsel, but an ingenious device, un- 
der a different form, to effect the very object 
which the former rules were intended to 
bring about; that is, to exonerate the ap- 
pearance bail altogether, without a legal ap- 
pearance of the principal, and to discharge 
the principal upon tlie gi'ound of his dis- 
charge as an insolvent? But admit that the 
principal was now in com-t, ready to be de- 
livered up in exoneration of his bail, would 
this be a compliance with the condition re- 
quired by the court, that of giving and per- 
fecting bail? It is contended that it would 
be so, because if that condition were literally 
complied with, the special bail might deliver 
up the principal at any time before the sec- 
ond scire facias should be returned, and then 
the com-t would discharge him under tlie in- 
solvent law. The former part of this propo- 
sition I admit, but I do not admit the conclu- 
clusion. 

The gi-ound upon which the conclusion is 
denied, that because the special bail might 
sm-render the principal, therefore the appear- 
ance bail may do it, will appear, as soon as 
the natm-e of the engagement which those 
two classes of bail respectively enter into, is 
considered. The special bail is emphatically 
styled the gaoler or keeper of the principal, 
and his engagement is, that the principal 
shall pay, &c., or sm-render his body, &c., or 
that the bail will do it for him; he then ful- 
fils his engagement by sm-rendering his prin- 
cipal; and the indulgence allowed him of do- 



ing so before the return of the second scire 
facias is as to time only; it does not amount 
to a dispensation with the performance of 
his agi-eement, or to a change of its terms. 
But the principal is not delivered to the ap- 
pearance bail upon their giving bond to the 
marshal. He is absolutely discharged; and 
the engagement of his bail is. not that he 
shaU sm-render himself, but that he shall ap- 
pear at the return of the writ; that is, as 
was stated by Lord Mansfield in the case of 
Harrison v. Davies, 5 Bm-rows, 26S3, by 
putting in sufficient bail. "It is a -settled 
point," says his lordship, "that nothing can 
be a performance of the condition of the bail 
bond, but putting in and perfecting bail." 
In the case of Hamilton v. Wilson, 1 East, 
383, the same principle is laid down, and 
it is added, that the point decided in Har- 
rison V. Davies has never been since con- 
troverted; and that the cases of Jones v. 
Lander, 6 Term R. 753, and Stamper v. Mil- 
bourne, 7 Term R. 122, go no further than to 
say that the sheriff may accept the surrender 
before return of the writ, if he please, or 
may refuse, and insist upon the bail perform- 
ing the condition of his bond. In the cases 
cited in. this argument from 7 Term R. it 
appears that the practice certified to the 
court was, that if the bail do not justify on 
the day, he is out of court. But upon the 
circumstances of that case, the com-t relieved 
the appearance bail, although bail above had 
not been perfected, the sm-render having 
been made before the bail bond was assigned. 
The case from 5 Term R. 401, proceeds upon 
a recent change in the practice of the king's 
bench, in conformity with that of the com-t 
of common pleas. The case of Meysey v. 
Garnell, 5 Term R. 534, is a still stronger case, 
and is founded upon the change of practice 
above alluded to. But as this court looks to 
British decisions since the revolution, not as 
authority, but for the reasons on which they 
proceed, I choose to adhere to the long es- 
tablished rule recognized and confirmed by 
Lord Mansfield, in preference to the modern 
practice of the English courts; particularly 
as the rule of the supreme court of this state 
is not pretended to be different fi-om that 
stated by Lord INIansfield. 

In relieving the appearance bail, "by staying 
proceedings on the bond upon the conditions 
which have been mentioned, the terms of his 
engagement are not varied, although the time 
of performance is enlarged. Thus far I am 
willing to go, but not farther. 

Rule discharged. 

[For subsequent proceedings, see Cases Nos. 
1,591 and 1,592.] 
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Case 'No, 1,591. 

BOBYSHALIi et al. t. OPPENHEIMBR et al. 

[4 Wash. 0. 0. 38S.] '■ 

Circuit Court, E. D. Pennsylvania. April Term, 
1823. 

BAii>-PLEADiirG— Issue— NuL Tiel Recoud— Bs- 
EOUTiox — TisiE OF Issuing. 

1. Action by the assignee of a bail bond- 
plea comperuit ad diem, as appears by the rec- 
ord, — replication, nul tiel record. This forms an 
issue to the court. 

2. When the defendant pleads a record of the 
same court, the replication of nul tiel^ record 
concludes with a verification, and a day is given 
to the parties to have judgment. If the plea be 
of a record of another court, the replication may 
either conclude by sriving the defendant a day to 
bring in the record, or with an averment and 
prayer of debt and damages, in which latter 
case there must be a rejoinder re-asserting the 
existence of the record. 

3. Comperuit ad diem, prout, &c., affirms a 
legal appearance. 

4. Judgment on the issue of nul tiel record 
being rendered for the plaintiff, the court di- 
rected a writ of inquiry to issue in the original 
suit to assess the damages to which the plain- 
tifE was entitled; the parties not agreeing to 
the sum due to the plaintiffs, the judgment 
against the bail to remain as a security. 

5. An execution cannot issue until the expira- 
tion of ten days from the judgment, and if it 
issues the court will set it aside on motion. 



[At law. Action on a bail bond by Boby- 
shall and Sower, assignees of the marshal, 
against Oppenheimer, Hyneman, Levy, and 
Morris. For prior proceedings, see Oases 
Nos. 1,589 and 1,590.] 

This Tvas an action of debt brought upon 
the bail bond given for the appearance of 
Oppenheimer, and assigned by the marshal 
to the plaintiff. See 4 Wash. C. C. 333 [Case 
No. 1,590]. The defendants plead comperuit 
ad diem. Replication, nul tiel record. 

The cause was now called for trial before 
the com't, to inspect the record, when it 
was objected by the defendants' counsel that 
the cause is. not at issue, there being no re- 
joinder, and the replication giving no day 
to the defendant to bring the record in. The 
plaintiff insisted, that the cause was at is- 
sue, and referred to the following cases. 2 
Selw. N. P. 515; 1 Saimd. 92, note; 1 Ld. 
Raym. 550; Carth. 517; 2 Bos. & P. 303. 

WASHINGTON, Circuit Justice, delivered 
the opinion. 

The pleadings in this case, except the 
declaration, are, according to the loose prac- 
tice in this state, entered short; neither 
the plea nor replication being put into form. 
The plea of comperuit ad diem affirms, 
in substance, a legal appearance accord- 
ing to the condition of the bail bond, as 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
iiupervlsion of Richard Peters, Jr., Esq.] 
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will appear by the record. The replica- 
tion denies that there is any such record, 
which malse a complete issue, so that no re- 
joinder was necessary, or would have been 
proper. The objection is, that the replica- 
tion gives the defendants no day to bring 
in the record,, and is therefore defective. 
Admit for a moment that the replication had 
been drawn out, and had not given a day, 
and was for this reason faulty: still the 
cause would be at issue, and the objection 
now made to the trial could not be support- 
ed. If the replication be faulty, but yet 
forms an issue at law or in fact, the cause 
is ripe for a trial, and it is the fault of the 
defendant that he did not take advantage of 
the imperfection of the replication by a de- 
murrer. 

But the alleged objection to the replication, 
even if it appeared on its face, is without 
foimdation. Where the defendant pleads a 
record of the same com't, the replication de- 
nying it concludes with a verification, and 
a day is given to the parties to hear judg- 
ment. If the record be of another court, 
the replication ntd tiel record may either 
conclude by giving the defendant a day to 
bring in the record, or with an averment 
and prayer of the debt and damages. In 
the former case, the issue is complete on the 
replication; in the latter, there must be a 
rejoinder, re-asserting the existence of the 
record, on which account the former is to 
be preferred. But the i-ule is different as 
before stated where the record is of the 
same court 1 Chit PL 572; Barnes, Notes, 
164. 

Upon inspection of the record, the proceed- 
ings appeared as stated 4 Wash. C. C. 333 
[Bobyshall v. Oppenheimer, Case No. 1,590], 
and upon the principles there decided, the 
court was now of opinion that the defendant, 
Oppenheimer, had not appeared according to 
the condition of the bail bond, and there- 
fore directed judgment to be entered for the 
penalty of the bond. Upon this judgment 
the plaintiffs immediately took out a fieri 
facias, and pnt it into the hands of the mar- 
shal to execute. 

The defendants, on the same day, moved 
to quash the execution, and relied on the 
twenty-third section of the judiciary act of 
17S9 [1 Stat. 85]. 

WASBUNGTON, Circuit Justice. This sec- 
tion is conclusive in favour of this motion. 
The defendant has ten days allowed to him 
to serve a writ of error in the way pre- 
scribed by this section, and if he does so, it 
is then a supersedeas, and stays execution. 
Dm'ing the ten days thus allowed to the par- 
ty for suing out and serving the writ of er- 
ror, this section is express that no execution 
shall issue, since if the wiit of error issue 
within the ten days, it would be a super- 
sedeas. 

The motion to quash the execution there- 
fore must prevail, which renders the motion 
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first argued^ unavailing, and therefore it is 
discharged, and a writ of inquiry, is to issue 
in the original action for the puropse of as- 
certaining what sum is due to tlie plaintiffs 
from Oppenheimer; the form of which the 
clerk will adapt to a case where no judgment 
in that action has been rendered. This will 
be the practice of the court in f utm'e, in cases 
like the present The present judgment of 

= WASHINGTON, Circuit Justice, delivered 
the following opinon upon the motion. The 
present case is different from all those which 
have been referred to, except that of Oarrew 
V. Willing, 1 DalL [1 U. S.] 130, and is not ex- 
actly like that. The other cases relate to pro- 
ceedings for the relief of the appearance bail, 
prior to the trial of the action on the bail bond, 
and there the terms on which the relief was 
granted are those stated by this court at the last 
session, upon the rules to show cause. This 
is the case of a trial and judgment in the 
suit on the bail bond, upon which an execution 
has issued and been put into the liands of the 
marshal, stating tlie sum claimed by the plain- 
tiffs as due from the orijjinal debtor, Oppen- 
heimer. One thing is perfectly clear, which is, 
that the plaintiffs cannot proceed for the pen- 
alty of the bond, and are entitled to recover 
only so much as the original debtor justly owes. 
The original action being founded upon a book 
account, some mode of ascertaining the sum 
due must be adopted. If the parties had agreed 
upon the sum, the judgment would be entered 
for that sum in this action. But as the whole 
of the demand is disputed, the amount must 
be submitted to a jury; the court cannot de- 
cide it. We think that this question ought to 
be tried in the original action, and the only 
difficulty is, whether it should be by directing 
Lht' defendant to plead to that action, or to di- 
rect the parties to form an issue to try the 
point, or to order a writ of inquiry of damages 
to issue in that action. We th'nk that the lat- 
ter is the least objectionable mode, and most 
consonant with that provided by the twenty- 
sixth section of the jud'ciary law of the 24th 
of September, 1789 [1 Stat. 87], which directs 
that in all causes brought in the courts of the 
IJnited States to recover the forfeiture annexed 
to any articles of agreement, covenant, bond, or 
other* sp-'cialty, where the forfeiture, breach, or 
non-performance shall appear by the default or 
confession of the defendant, or upon demurrer, 
the court shall render judgment for the plaintiff 
to recover as much as is due according to equitj'; 
and when the sum is uncertain, the same shall, 
if either of the parties request it, be assessed 
by a jury. There can be no doubt but that the 
mode intended for ascertaining the amoimt due, 
was by a writ of inquiry, and such has always 
been tlxe practice, tlnless the plaintiffs would 
agree to accept a plea, without special bail being 
entered in the oricinal suit, we do not see how 
the court could direct it. We know no prece- 
dent that would waiTant such an order. This 
matter of relieving the appearance bail, and 
the manner of doing it, being in the discretion 
of the court, equity demands that the relief 
granted shall be in the way least embarrassing 
to the parties, and least susceptible of delay, 
and that the plaintiff shall lose no part of the 
security which he has fairly and legally ob- 
tained. Upon these principles, we prefer the 
mode of proceeding before mentioned, and in- 
stead of granting the present motion, which 
would deprive the plaintiffs of the security they 
have obtained by a delivery of the execution to 
the marshal, as against the personal property of 
tJie defendants; we shall order that all further 
proceedings upon the judgment and execution be 
staved, until the amount due to the plaintiffs 
sha'll be ascertained in the original action, and 
that a writ of inquiry for that purpose issue, 
returnable to the next session of this court. 



comrse remains as a security for the sum that 
may be fovmd to be due upon the writ of in- 
quiry. 

[For subsequent proceedings, see Case No. 
1.592.] 



Case nSTo. 1,592. 

BOBTSIIALIi V. OrPENHEniEE. 

SA]MB T. OPPENHEIMER et al. 

[4 Wash. C. C. 482.] * 

Circuit Court, D. Pennsylvania. Oct. Term, 
1824. 

Courts — Juuisdictiox — Pleading — Citizexship — 
Suit on Bail Bond — Amouxt of Debt — Mode 
of ascertaixixg. 

1. If jurisdiction be not shown in the pro- 
ceedings, no consent of parties can give it. No 
inference in favor of it can be drawn from the 
trial and judgment. 

[Cited in Waring v. Clarke, 5 How. (4G U. S.) 
500.] 

2. Defendant may at any time before trial 
object to the jurisdiction on motion, or by a plen, 
or on the general issue, with notice to the ad- 
verse party. 

3. After a trial on the merits, and a verdict 
or jtidgraent given, the defendant is estopped to 
controvert the fact of citizenship, if it be laid 
in the declaration. 

4. To a suit by the assignees on the b.ai] bond, 
the defendant niiay plead that the principal was 
not a citizen of another state, as laid in the 
original declaration, for the purpose of objecting 
to the jurisdiction. 

5. The suit on the hail bond is but an inci- 
dent to the original suit, and it is not necessary 
to state the defendants to be citizens of a dif- 
ferent state from that of the plaintiff. 

[Cited in Arnold v. Frost, Case No. 558.] 

6. The assignee of a bail bond is not such an 
assignee of a chose in action as is contemplated 
bv the eleventh section of the judiciary act of 
[September 24] 1789 [1 Stat. 79]. 

7. After judgment on the bail bond for the 
penalty, if the real amount of debt due by the 
principal, and claimed by the plaintiff be contro- 
verted, the court may direct a writ of inquiry 
in the original suit, to ascertain the sum due; 
or may direct it in the bail bond suit; or may 
direct an issue to be made up and tried at bar. 

[At law. Actions on bail bonds by Boby- 
shall and Sower against Oppenheimer, and 
by the same against Oppenheimer and his 
sureties. For prior proceedings, see Cases 
Nos. 1,589-1,591.] 

These causes came before the court upon 
rules to show cause why the proceedings in 
both should not be stayed, and the causes 
dismissed for want of jurisdiction, and why 
the writ of inquiry, and all proceedings un- 
der it, in the first ease, should not be quashed. 

The ground upon which the first part of 
the rule, in the first of these cases, and the 
rule in tlie second, was rested was, that al- 
though the declaration in the first case al- 
leges the plaintiff to be a citizen of Pennsly- 
vania, and the defendant a citizen of Mary- 
land, yet in point of fact, Oppenheimer 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 
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was a citizen of Pennsylvania at the time 
tlie suit was commenced, to prove which on 
the one side, and to disprove it on the other, 
a number of depositions were read. The 
court informed the counsel that, if an ob- 
jection to the jurisdiction could now be made, 
the evidence of the fact of citizenship upon 
which the question of law must arise is so 
contradictoiy, that we should not undertake 
to decide it, but should refer it to a jury- 
to be ascertained upon an issue to be made 
up under the direction of the court. The 
counsel were therefore directed to argue the 
question, whetlier the objection can be taken 
after a ti-ial and judgment- in the bail bond 
suit 

Gases cited by the defendants' counsel: 
[Kempe v. Kennedy] 5 Cranch [9 TJ. S.] 173, 
185; [Tui-ner v. Enrille] 4 Dall. [4 U. S.] S; 
[Skillei-n v. May] 6 Cranch [10 V. S.] 267; 
[Corporation of New Orleans v. Winter] 1 
Wheat [14 U. S.] 91; Pet C. C. 64, 73, 4S9 
[Hartshorn v. Wright, Case No. 6,169; Har- 
rison V, Rowan, Id, 6,140]; [Capron v. Van 
Noorden] 2 Cranch [6 U. S.] 126; Cro. Eliz. 
132; 1 Salk. 8; 1 Bin. 138. 

B contra. 3 Johns. 105; King v. Johnson, 
6 East, 583; 3 Johns. 113; 1 Mass. 360; 1 
Chit PL 426, 427. 

Upon the second part of the rule, in the 
first case, it was contended, that as the 
writ of inquiry was directed to be executed 
in the original suit, in which there was no 
judgment, it was a proceeding for which no 
precedent can be found. 2 Saund. 107; 3 
Com. Dig. tit "Com*ts," pi. 14, letter P; 3 
Bl. Comm. 398. 

Peters and S. Ewing, for plaintiff. 

0. J. IngersoU and Phillips, for defendants. 

WASHINGTON, Chrcuit Justice, deUvered 
the opinion 

1. Upon the question of jurisdiction. We 
ai-e authorized by decided cases to lay down 
the following positions: 

1. That the circuit courts of the United 
States cannot entertain jurisdiction of causes 
at common law, or in equity, unless it be 
laid in the pleadings, and, that in the ab- 
sence of such statement, no consent or 
agi'eement of the parties can uphold the ju- 
risdiction. If it be not stated, no inference 
in favour of the jurisdiction can be drawn 
from the trial and the judgment in the cause. 
The fii'st branch of this proposition is sup- 
ported by many cases decided in the supreme 
com-t; and the second by the case of Capron 
V. Van Noorden, 2 Cranch [6 U. S.] 126. 

2. That the defendant may, at any time be- 
fore the trial, object to the jm*isdiction, either 
upon motion or by a plea. 

3. That the defendant may, even upon the 
general issue, question the jurisdiction. In 
relation, however, to this position, we observe 
that notice to the adverse party, or his coim- 
sel, that such an objection is intended to be 
talcen ought to be given. For even if the 



omission to give it would not be a good 
ground for excluding any evidence on that 
point, as to which we give no opinion, it 
would undoubtedly fm*nish a good reason for 
granting a new ti-ial, on the gi-ound of sur- 
prise. But the court is now called upon, we 
believe, for the first time, to dismiss these 
causes for want of jurisdiction, after a trial 
on the merits, and after a judgment 

The question of jurisdiction, (we confine 
om-selves to the case before us) is a mixed 
one of law and fact If the defendant Op- 
penheimer was a citizen of Maryland at the 
time this suit was brought the com-t had 
jurisdiction. But whether he was a citizen of 
that or of this state, was a fact to be proved 
or admitted, and the question of law arises 
upon the establishment of that fact one way 
or the other. Unless the I'ecord shows him 
to have been a citizen of some state other 
than Pennsylvania, the law presumes that he 
was not, in point of fact, a citizen of any 
other state; and no admission of his against 
this presumption would be sufficient to give 
jurisdiction to the com't But if his citizen- 
ship of some other state be averred in the 
declaration, as it is in this, that fact may be 
admitted, or it may be controverted and sub- 
mitted to the decision of the court or jm*y, 
according to the mode in which it is to be 
decided. Suppose, in the latter case, the jm-y 
■ should, upon a plea to the jurisdiction, or 
upon the general issue, find the citizenship 
as laid in the declaration, or find generally 
for the plaintiff; could the court, after judg- 
ment, on the verdict, entertain a motion to 
dismiss the suit and re-try the matter of fact 
which had been decided by the jm'y? We 
presume not The answer to such a motion 
would be, that the defendant is estopped by 
the verdict to deny the citizenship as laid in 
the declaration and found by the jury. And 
if the defendant, instead of controverting the 
averment of citizenship in the declaration 
either by plea or proof, rests his defense 
upon some other matter, does he not ad- 
mit the fact so averred-? And is not this 
admission as conclusive against him, as if 
the fact had been found by the jm-y? He is 
as much estopped, in om* apprehension, to- 
deny the truth of the averment in the latter, 
as he would be in the former case. In neither 
ease is jurisdiction conferred upon the court 
which does not belong to it, because the fact 
of citizenship being proved or admitted, the 
law, not the party, gives the jurisdiction. 

If after the trial of the cause upon its mer- 
its, without an objection being made to the 
jurisdiction,- or being made, it is found not 
to be supported in point or fact the same ob- 
jection may afterwards be insisted upon to 
avoid the judgment; we can perceive no rea- 
son why it may not be m-ged after the money 
is brought into court upon the execution, or 
even in the appellate com-t, upon motion and 
evidence taken there. We think that we lay 
down a sound and reasonable principle in 
saying, that after the trial of the cause, and 
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a verdict or judgment for the plaintiff, the 
defendant is estopped to deny the truth of 
the averment in the declaration of the fact 
on which tlie jm-isdiction is vested. 

What then are the facts of this case? The 
defendant, Oppenheimer, having given a bail 
bond in the original suit, together with Hyne- 
man, Levy, and Morris as his sm*eties, was 
unable to justify special bail; in consequence 
of which the plaintifE took from the marshal 
an assignment of the bail bond, in which a 
suit was instituted against all the obligors. 
Instead ,of pleading to the jurisdiction of the 
com-t, which they might unquestionably have 
<lone, if in fact Oppenheimer, the principal, 
was a citizen of Pennsylvania when the orig- 
inal suit was commenced, they plead compe- 
ruit ad diem, as appeared by the record, to 
which the plaintiff replied. No such record. 
This issue being decided against the defend- 
ants by the court, judgment was entered for 
the penalty of the bond. It is this judgment 
which the defendants now ask to set aside, 
upon the allegation that Oppenheimer was 
not, as the declaration averred he was, a citi- 
zen of Maiyland. 

There was another ground of objection to 
the jurisdiction, made, or rather hinted at by 
the counsel for the defendants, of which some 
notice ought to be taken. It was, that the 
■declaration on the bail bond does not state 
that the defendants are citizens of some state 
other than Pennsylvania, and even if it were 
stated, it is supposed by the counsel, that as 
assignee of the marshal, the plaintiff would 
be prevented by the eleventh section of the 
judiciary act of 1789 [1 Stat. 79] from main- 
taining this action. The short answer to 
these objections is, that the marshal being 
authorised to take appearance bail, the bond 
for the appearance is a mei*e appendage to 
the original suit, and the action brought upon 
it, either by the marshal or by his assignee, 
is an incident to that suit, as much so as a 
scire facias against the special bail is an in- 
cident to the original suit. If this be not so, 
it will follow, that 'persons suing in the cir- 
cuit com-ts of the United States, being them- 
selves citizens of the state where the suit is 
brought, or aliens, if the defendant be, as in 
the former case he must be a citizen of some 
other state, will be denied the benefit which 
other suitors enjoy of demanding bail for the 
appearance of their debtors, and for the 
payment of the debt if the body of the prin- 
cipal be not surrendered, since the bail, in all 
cases, must be a citizen or citizens of the 
state where the suit is brought; no other 
would be received. The objection in short, if 
well foimded, would exclude all such persons 
from the privilege, intended to be conferred 
upon them by the constitution and laws of 
the United States, of suing in the courts of 
the United States, since no person would 
bring his suit in those courts, if the same 
laws deny to him the advantage of demand- 



ing bail, in cases where it is demandable in 
the state comrts. 

As to the objection founded on the eleventh 
section of the judiciary act, there is noth- 
ing in it. That section is inapplicable to an 
instrument of this kind, which does not cir- 
culate as negotiable choses in action, but 
which, being merely an incident to the orig- 
inal suit, is in reality taken for the benefit 
of the plaintiff, if he consents to receive an 
assignment of it, and which the marshal, who 
must always be a citizen of the same state 
with the bail, is authorized by law to assign 
to the plaintiff. The policy and design of 
the eleventh section was to prevent the mak- 
ing of assignments of choses in action for 
the purpose of giving jurisdiction to the 
court 

II. The objection to the mode adopted by 
the court to satisfy its conscience as to the 
amount really due from Oppenheimer to the 
plaintiff, proceeds upon a mistaken notion of 
the counsel that the writ ordered was a judi- 
cial writ of inquiry at common law; which, no 
person wiU deny, issues only in cases where 
there is a judgment, but the damages are 
uncertain. The only object of the inquiry 
was to inform the conscience of the court; 
and we hold it to be perfectly clear, that the 
court had the power to direct the mode in 
which the inquiry should be made, either 
by a special writ framed for the occasion 
and directed to the marshal, as was done in 
this case, or by dh^ecting a writ of inquiry in 
the suit on the bail bond in which there was 
a judgment, or by ordering an issue to be 
made up to ascertain the amount due to be 
tried at the bar of the com-t. The former 
was preferred, out of deference to the prac- 
tice of liie supreme court of this state; 
which, we understood, was to direct a speedy 
trial in tlie original suit, in which of course 
there was no judgment The particular mode 
in which that trial should take place, might 
be regulated by this court which clearly 
possesses authority to establish its own prac- 
tice. 

But admit, for the sake of the argument, 
that it would have been more consonant with 
the general rules of practice to have ordered 
the common writ of inquiry to issue on the 
judgment in the bail bond suit, or to dii*ect 
an issue to be ti-ied at the bar of the com-t 
would this afford a good reason for setting 
aside the inquisition when it is not pretended 
by the counsel for the defendants that any 
injustice has been done them, or that the 
sum found by the inquisition is not justly 
due to the plaintiff? We think it clearly 
would not 

Let both rules be discharged. 
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Case No. 1,593. 

BOCEnSE V..CROSBT. 

SAME V. BEEKaiAN et us. 

[2 Paine, 432.] ^ 

Circuit Court, S. D. New Tork. June Term, 
182S. 

Pleading— Demurrek to Plea ix Abatejiekt— 
Ejectment — Averment of Seisin — Limitation 
OP Actions — Recovery of Lands—New Tokk 
Statute of 1788. 

1. Upon demurrer to a plea in abatement, the. 
court will look back to the first fault in plead- 
ing, and if the declftration is bad, judgment 
must be against the plaintiff. 

2. To sustain an action of ejectment, an aver- 
ment of seizin is essential, and it must be al- 
leged to have been within the time limited for 
bringing the action. 

3. The act of New York of 1788, declaring 
that after the year 1800 no action for the re- 
covery of lands shall be maintained unless on a 
seizin or possession within twenty-five years 
next before such action brought, is valid even 
if applied to a seizin existing at the time the 
law was passed, and in such case, where the 
demandant counted on the seizin of his ancestor 
within sixty years then last past it was held 
that the count was bad. 

[At law. Actions by William Bockee 
against "William B. Crosby, tenant, and by 
the same against Beekman and wife, for the 
recovery of lands. Heard on demurrer to a 
plea in abatement Judgment for defend- 
ants.] 

THOMPSON, Circuit Justice. This case 
comes before the court on a demurrer to a 
plea in abatement. The demandant counts 
on the seizin of his ancestor, within sixty 
years then last passed. The tenant pleads 
in abatement, that the averment of seizin 
should have been within twenty-five years 
instead of sixty; to this plea the demandant 
interposes a genex*al demurrer. 

It is contended on the part of the demand- 
ant, that the count is not defective in this re- 
spect, but that admitting it to be so, advan- 
tage should be taken of it by demurrer and 
not by plea in abatement. It is imneees- 
sary to express any opinion upon the latter 
question, for upon this demurrer we must 
look back to the first faifit in pleading; and 
if the coimt is bad, judgment must be against 
the demandant 

An averment of seizin is essential, and that 
must be alleged to have been within the 
time limited for bringing the action.' By an 
act of the legislature of this state, passed in 
the year 17SS, it is declared, that after the 
year 1800, no action for the recovery of lands 
shall be maintained, unless on a seizin or a 
' possession within twenty-five years next be- 
fore such action brought. If this law ap- 
plies to this case the count is bad; it should 
liave averred a seizin within twenty-five 
years next before action brought It is con- 
tended on the part of the demandant, that 

* [Reported by Elijah Paine, Jr., Esq.] 
" [See note at end of case.] 



this law would be retrospective and void, if 
applied to a seizin existing prior to its pas- 
sage, and that the demandant will have 
a right to show this upon the trial. We 
think, however, the law is valid, even if aj)- 
plied to such a seizin; it is a statute of lim- 
itations applying to the remedy; it is pros- 
pective in its operation, giving twelve years 
for the bringing of suits upon seizin exist- 
ing at the time the law was passed. 

Judgment for the tenant upon the demur- 
rer. 

NOTE [from original report] : 

A declaration in ejectment, alleging a joint 
title in several, is not supported by proving title 
in some of them. Gillett v. Stanley, 1 Hill, 121. 
Nor will a title in two surviving assignees of 
an insolvent, support a count averring title in 
one. Id. And if the title is in A., as surviv- 
ing assignee, it is wrong to describe him as one 
of the surviving assignees: but a trifling misde- 
scription like Qiis may be disregarded at the 
circuit, and is curable by subsequent amend- 
ment. Id. Under a declaration claiming the 
whole interest in certain premises, the plaintiff 
cannot recover an undivided share. Id. An 
ejectment plaintiff declares for four undivided 
ninths, and on trial proves title to one undi- 
vided third, he takes a verdict according to the 
proof; the variance is not fatal; and on mo- 
tion he will be permitted to amend on terms 
without costs — the statute forbidding purchase 
of pretended titles does not apply to judicial 
sales. Truas v. Thorn, 2 Barb. 156. Where 
a plaintiff in ejectment stated in his declaration, 
that he had an estate in the premises for the 
life of another, and it turned out in proof that 
he had title in himself by possession, and also 
as guardian in socage, and the judge at the 
circuit granted a nonsuit for the variance, the 
court refused to set aside the nonsuit as erro- 
neous, but let the plaintiff into a new trial upon 
payment of costs; intimating, however, that a 
preferable course to be pursued at the circuit 
in such case would be, to permit the plaintiff to 
take a verdict notwithstanding a misdescrip- 
tion of the estate or premises claimed, and leave 
him to apply to the court for permission to 
amend his declaration so as to conform it to the 
proof. Holmes v. Seely, 17 " Wend. 75. It 
seems in ejectment, if the plaintiff claim, in his 
declaration, the whole of certain premises, he 
may recover part; so, if he claim an undivided 
share of a specified quantity of acres, he may 
recover such share in a less quantity. But if 
he claims an undivided half of certain premises, 
he cannot recover an undivided fourth, or undi- 
vided third, or the whole of the premises; nor, 
if he claim the whole, can he recover an undi- 
vided half, an undivided fourth, or an undivided 
third of the premises. Id. Kyerss v. Wheeler, 
22 Wend. 1-iS. A demise in a declaration in 
ejectment, laid from a man who was dead at 
the commencement of the suit, may be objected 
to at the trial, and is cause of nonsuit Doe 
V. Butler, 3 Wend. 149. Where a joint demise 
is laid in the names of several lessors, unless 
it be shown that the lessors had such an interest 
as would enable them to join in a demise, the 
plaintiff will be nonsuited. Id. The demise in 
a declaration in ejectment must be laid as of a 
day subsequent to that when the lessor's right 
of entry accrued. Dickenson v. Jackson, 6 Cow. 
147. In ejectment by the mortgagee against 
the mortgagor, or those claiming undei* him, the 
demise must be laid as of a day subsequent to a 
default in payment, and subsequent to a dissolu- 
tion of the tenancy, by a notice to quit or other- 
wise. Id. Several demises added in ejectment 
on payment of costs, it appearing that the les- 
sors sought to be added had a subsisting legal 
title, aackson v. Travis, 3 Cow. 356. The 
plaintiff cannot recover under a demise from a 
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lessor who has released his interest to the de- 
fendant. Jackson v. Foster, 12 Johns. 4SS. In 
an action of ejectment, where several parcels of 
land are claimed in the same declaration, and 
the defendant concedes the plaintiff's right to 
recover as to some, and denies it as to others 
of the parcels, the court, on motion, will, on 
terms, strike from the declaration the par- 
cels, the right of the plaintiff to which is con- 
ceded, and leave the parties to litigate only as 
to the others. Mower v. Mower, 20 "Wend. 635. 
A declaration in ejectment may contain several 
counts in the names of several persons as plain- 
tiffs, in the manner before used where the suit 
was brousht in the name of a nominal plain- 
tiff, and separate demises were laid in the names 
of separate lessors; it is not necessary that it 
should contain a joint count, or that a joint in- 
terest or joint injury should be alleged. Smith 
V. Dewey, 15 Wend. GOl. The point has been 
frequently declared and adjudged, that tenants 
in common cannot make a joint demise, and the 
books frequently speak in terras inconsistent 
with this position. Jackson v. Bradt, 2 Caines, 
1C9. It has now become immaterial whether 
tenants in common declare on joint or separate 
demises. Id. A copartner may declare in eject- 
ment on her separate demise. Jackson v. Sam- 
ple, 1 Johns. Cas. 231. The demise should be 
laid at. or after the time when the lessor's right 
accrued. Van Alen v. Rogers, 1 Johns. Cas, 
2S1. The death of a lessor, however, will not 
abate the suit. Frier v. Jackson, S Johns. 405. 
In ejectment, separate demises may be laid in 
the declaration, and the plaintiff, at the trial, 
may give in evidence the separate titles- of the 
several lessors to separate parts of the premises 
in Question, and recover accordingly. Jackson v. 
Sidney, 12 Johns. 1S5. By the practice of this 
court, before the Revised Statntes took effect, 
a demise was laid in the declaration from the 
owner to a nominal person, in whose name the 
action was brought. Then the day was so far 
material that the demise must be subsequent to 
the accruing of the title of the claimant; now, 
it is suflicient for the plaintiff to aver in his dec- 
laration that on some day therein to be speci- 
fied, and which shall be after his title accrued, 
he was possessed of the premises in question, 
describing them; and, being so possessed thereof, 
the defendant afterward, on some day to be 
stated, entered into such premises, and that he 
unlawfully withholds from the plaintiff the pos- 
session thereof. 2 Rev. St. p. 304, § 7. This 
seems to be in accordance with the former prac- 
tice, so far as it may be applicable. The aver- 
ment of title must be laid subsequent to the 
title actually accruing, and an ouster must be 
stated on some day afterward. On the trial, 
however, the plaintiff is not bound to prove the 
accruing of his title precisely as laid: it is 
enough if he show title before the day laid in 
his declaration. Siglar v. Van Riper, 10 Wend. 
414. Nor is he in ordinary cases bound to prove 
an ouster at all. Id. The lessors must have a 
claim to a subsisting title or interest in the 
premises. Therefore, where the declaration con- 
tained eight counts, and the last set forth a de- 
mise from eighteen persons, none of whom, as 
the tenant stated in his affidavit, pretend to 
claim any title to the premises; and the affida- 
vit of the attorney for the plaintiff stated that 
it might be a question on the trial, the court, 
on motion, struck out the eighth demise. Jack- 
son V. Paul, 2 Cow. 502; Jackson v. Richmond, 
4 Johns. 4S3. Where the plaintiff gave evidence 
of title to two acres, and the supreme court, by 
their judgment, decided that title to be valid. 
The remedy is by writ of error; for, the record 
shows that the plaintiff has recovered an indefi- 
nite quantity of land; whereas, he might have 
taken a verdict for his term in certain premises, 
describing them, and for the defendant as to 
other premises, also describing them, and en- 
tered his judgment accordingly. The judgment 
being entire, his whole judgment was reversed. 
The plaintiff declared in one count for different 



pieces of land, erroneous recovery as to one, 
therefore the entire judgment must be reversed. 
Id. The ancient rule required the description of 
the premises in the declaration to be so certain, 
that the sheriff might know from his execution, 
exactly of what to deliver possession. But the 
settled rule of the supreme court now, where a 
general verdict is given for the plaintiff, is, to 
restrict him to the taking of possession of so 
much only as he gave evidence of his title to on 
the trial. Seward v. Jackson, 8 Cow. 427. 
Where the plaintiff gave evidence of title to two 
acres, and the supreme court, bv their judg- 
ment, decided that title to be valid. The rem- 
edy IS by writ of error; for, the record shows, 
that the plaintiff has recovered an indefinite 
quantity of land; whereat, he might have taken 
a verdict for his term in certain premises, de- 
scribing them, and for the defendant as to 
other premises, also describing them, and en- 
tered his judgment accordingly. The judgment 
being entire, his whole judgment was reversed. 
The plaintiff declared in one count for different 
pieces of land, erroneous recoverv as to one, 
therefore the entire judgment must be reversed. 
Id. If there had been several counts in the dec- 
laration, it would have been different. Id 
Declaration in ejectment (2 Rev. St. 312), "to 
compel the determination of claims to real prop- 
erty," is to be in the usual form, and its con- 
nection with the notice served under the second 
section of that act can be ascertained by inquir- 
ing into extrinsic facts. When the party re- 
ceiving such notice pleads in bar, disclaims or 
declares in ejectment, he thereby makes his 
election as to the mode of answering, and can- 
not change without leave of the court. Rosevolt 
V. Giles. 7 Hill, 201. In ejectment, the plaintiff 
must, in his declaration, describe trulv the 
premises claimed, but is not bound to set* forth 
the nature of the estate, nor the quantity of the 
interest claimed by him; and it was accordingly 
held, that a plaintiff was entitled to recover an 
undivided share, although in his declaration he 
claimed the whole of the premises. Harrison v 
Stevens, 12 Wend. 170. The statute (2 Rev St. 
p. 304, § 9) declares, that if the plaintiff claims 
an undivided share or interest in any premises, 
he shall state the same particularly *in his dec- 
laration; but if he claims the whole of certain 
premises, and it turns out on the trial that the 
defendant owns a part, he shall not be non- 
suited; for the statute is complied with by 
claiming the whole. Id. A description of the 
premises claimed, setting them forth as the o;ie 
undivided third part of all that part of a certain 
lot, in a certain township, of which the defend- 
ant is in possession, under a purchase at sher- 
iff's sale, on executions against A. B., is suffi- 
ciently certain: and a farther specification of 
the premises, by reference to a record of par- 
tition in a public office, does not hurt the dec- 
laration. Bear v. Snyder, 11 Wend. 502. 
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In re BODEIS^EBI et al. 

[2 N. B. R, 419 (Quarto, 133);^ 2 Am. Law 
T, Rep. Bankr. 64; 1 Chi. Leg. News, 195.] 

District Court, S. D, Mississippi. April Term, 
1SG9. 

Bakkbuptot — Discharge — Applicatios — 
Time op. 
Where debts are proved and there are assets, 
application for a discharge cannot be filed be- 
fore the expiration of six months from the issue 
of the warrant of adjudication. 

[In bankruptcy. In the matter of Simon 
Bodenheim and Jacob Adler. The bankrupts 
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applied for discliarge, which the register re- | 
fused. Heard on exceptions to the register's 
ruling. Exceptions overriiled.] 

Register McKee certified to the court that 
the following question imder tlie following 
stated facte arose in this case and is pertinent 
to the issue, and at tlie request of Messrs. 
Adams & Speed, attorneys for bankrupt, is 
certified to the Hon. Distiict Judge for his 
decision. On the 8th of April, ISCS, Messrs. 
Bodenheim & Adler filed their petition in 
hanki-uptcy; on the SOtli of April, they wei-e 
duly adjudicated bankrupts. On the 22d of 
September, Jacob Adler applied for his dis- 
charge, and the discharge meeting was held 
on the 20th of October. No opposition to 
discharge has been filed. On the 15th of 
October, Simon Bodenheim, the other part- 
ner, applied for his discharge, and his dis- 
charge meeting was duly held on the 17th day 
of November, ISGS. No opposition was filed. 
The retm-ns of the assignee show that on the 
2d day of September (the day on which Adler 
applied for discharge), he, as assignee, had 
received and paid out moneys on account of 
said estate. Debts had also been proved be- 
fore this date. The register took the case 
under advisement, and now, upon the appli- 
cation of bankrupt for a certificate of con- 
formity for discharge, he refuses to issue the 
same; to which decision the banlirupt ex- 
cepts; and the question at issue is, whether 
or not the register should issue said cer- 
tificate of conformity under the above stated 
facts. 

By GEORGE McKEE, Register: 

The register refuses the certificate to the 
bankrupt Bodenheim because six months had 
not elapsed from the date of adjudication be- 
fore he made his apphcation for discharge. 
The language of the law is, "That at any 
time after the exph*ation of six moutlis fifom 
the adjudication of bankruptcy, or if no as- 
sets have come to the hands of the assignee, 
at any time after the expiration of sixty 
days * * * tlie bankrupt may apply for 
a discharge." The bankrupt has not come 
under the above exemption, for it appears 
that debts have been proved, and that the 
assignee has both received and paid out mon- 
eys on account of the estate; the very op- 
posite to what is required in form thirty-five, 
which said form must be filed whenever ap- 
plication is made within six months. 

It is claimed by the attorneys for bankrupt 
that their position is sustained by the word- 
ing of form fifty-one (application for dis- 
charge), which states in a note in the body 
of the form that "If this petition is filed 
within six months after the filing of the orig- 
inal petition," &c. The register thinks this 
phraseology— "filing of the original petition" 
— ^but a curious eiTor showing the haste in 
which the forms were compiled. It is in 
dh*ect contradiction to the law. In the nu- 
merous cases reported, bearing upon the 
twenty-ninth section of the act, the register 
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finds that "six months from the date of ad- 
judication" is always spoken of as the gov- 
erning rule. In Re Belamy [Case No. 1,266], 
Blatdiford, J., says that if application is 
made within six months from date of adjudi- 
cation a dischai-ge will not be granted imless 
it is proved that there are debts or assets, 
&c. 

See 1 N. B. R. 8, 9; = Id. 115, 131 (quarto), [In 
re Dodge, Case No. 3,947; In re Woolums, Id. 
18,034:]. In all these cases bearing upon the 
very question at issue, it appears that not 
even a doubt has been raised that the law 
and not the form was to govern. • 

Upon the application of Adler the register 
renders the same optuion. There is a differ- 
ence of dates only in the two applications for 
discharge, both being made within six months 
from the date of adjudication. In the appli- 
cation of Adler the argument of counsel de- 
feats itself, for, as the original petition was. 
filed on the 8th of April, and he applied for 
a discharge on the 22d of September, six 
months had not elapsed, even from the "date- 
of filing the original petition." 

HILL, District Judge. The question in this, 
case is, whether or not the petition for dis- 
charge was prematm'ely filed. The provi- 
sions of the law are, that if no debts have 
been proven or assets received by the as- 
signee within sixty days from and after the 
adjudication of bankruptcy, the bankrupt 
may apply for a discharge, provided it is 
done within one year from the date of ad- 
judication. If there be assets and debts 
proven, then he may apply within six months 
fi*om the date of adjudication— not the date- 
of filing the original petition. When the pe- 
tition for discharge Is filed within less than 
six months fromthe adjudication, it should 
be accompanied by a certificate of the as- 
signee that there have been no debts proven 
or no assets received. 

The presumption in practice is, that the 
warrant under which the first meeting is. 
held, is issued at the time of the adjudica- 
tion; hence, the different periods of time,, 
whether "sixty days" or "six months," must 
be computed from the date the warrant is- 
sues. Under the rule of this court, made to 
enable petitions to be filed before the expira- 
tion of the time fixed by law — on the 1st of' 
June last— it was provided that the petition 
might be filed and proceed to adjudication- 
upon the payment of the fees due to the reg- 
ister and clerk, and to and including that 
service, without the deposit of the other fees; 
provided, however, that the consequent stop- 

= [This citation appears also in the report in 
2 N. B. R. (Ouarto) 133, and must therefore re- 
fer to pages 8 and 9, Quarto, vol. 1. The cases 
there reported are In re Mott, Case No. 9,879, 
and In re Hughes, Id 6,841. The case report-- 
ed in 1 N. B. R. (Octavo) 8 and 9, is In re Rob- 
inson, Case No. 11,936. The cases reported in 
N. B. R. Supp. pp. 8 and 9, are In re Dfivlin,. 
Case No. 3,841, and In re Metzler, Id. 9,512.] 
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page of the case at that point shoijld not pro- 
long the application for discharge beyond 
one year from the filing of the petition. This 
was done in view of the provisions of sec- 
tion twenty-one of the bankrupt act, which 
enjoins proceedings against the banla-upt un- 
til the question of discharge is determined, 
provided there is no unnecessary delay in 
making the application. Bankrupts filing 
petitions under this rule, should complete the 
deposit and pay the- necessary fees so as to 
have the warrant issued within six months 
after the filing of the original petition. This 
statement is made to disabuse the minds of 
those who believe they can pay tlie fees with- 
in the twelve months. 

In the present case the application for dis- 
charge having been filed within less than six 
months from the adjudication, and there be- 
ing debts proven and assets in tlie hands of 
the assignee, it is decided that the filing was 
premature, and the decision of the register is 
sustained. 



BODFISH (EASTMAN v.). See Case No. 4,- 
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Case ISTo. 1,596. 

BODIN et al. v. The THTXLB. 

[3 Woods, 670.]* 

Circuit Court, N. D. Florida. March Term, 
1879. 

ToKTS — Vis Major — Negltgesce — Collision. 

It is no defense to a libel to recover dam- 
ages resulting from a collision to say that it 
was caused by the vis major, namely, a hurri- 
cane, if the collision could have been avoided by 
foresight, precaution and nautical skill. 

[Cited in The Chickasaw, 38 Fed. 363.] 

[Appeal from the distiict court of the 
United States for the northern disti"ict of 
Florida. 

[In admiralty. Libel by I. Bodin and oth- 
ers, owners of the bark Marie, against the 
bark Thule, for collision. The disti'ict com't 
rendered a decree for libelants, and, on re- 
spondent's appeal, that decree was affirmed.] 

E. A. Perry, for libelant, cited: The Lou- 
isiana, 3 Wall. [70 U. S.] 164; The Merrimac, 
14 Wall. LSI U. S.] 199. 

E. L. Campbell and G. A. Stanley, for 
claimants, cited: The Morning Light, 2 
WaU. [69 U. S.] 550; The Great Republic, 
23 WaU. [90 U. S.] 20; Owners of the James 
Gray v. Owners of the John Fraser, 21 How. 
[62 U. S.] ISi. 

WOODS, Circuit Judge. The libel claims 
a decree for the damages sustained by the 
bark Mai-ie, of which the libelants were 
owners, in consequence of a collision be- 

* [Keported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



tween her and the bark Thule, which hap- 
pened about three o'clock on the morning 
of January 24, 1875. The facts were these: 
On January 19 preceding, the Thule had 
been moored alongside and near the end of 
the railroad wharf, in the bay of Pensacola, 
with her bow pointing to the shore, and the 
Marie had been moored to the same side of 
the wharf, bow towards land and her stern 
distant only about six feet from the bobstays 
of the Thule. About three o'clock a. m., 
January 24, a violent squall suddenly came 
on, as the result of which both barks were 
forced from their moorings and driven 
ashore, and considerable damage sustained 
by the Marie. The claim of the libel is that 
the Thule was moored in a careless, negli- 
gent and insecure manner; that in conse- 
quence thereof she parted her moorings and 
drifted against the Marie, and caused her to 
break ter mooring chains and drift from the 
wharf and to go ashore; and that the Marie 
suffered damage by the collision with the 
Thule, by being driven on shore, and by the 
delay caused by the said collision. 

The answer denies that the Thule was neg- 
ligently or insecurely moored, denies that the 
Thule collided with the Marie, whereby the 
latter was forced from her moorings, and 
avers that both barks were driven from their 
respective berths by the squall, and that the 
Marie was driven from her moorings and 
out of her berth, and had grounded before 
she was struck by the Thule. The answer 
further claims, that if any damage was sus- 
tained by the Marie, it was in consequence 
of inevitable accident and the vis major, 
against which human prudence and fore- 
sight could not provide, and, therefore, the 
Thule should not be compelled to respond in 
damages to the owners of the Marie. 

The evidence in the case satisfies me that 
the Thule broke loose from her moorings 
and collided with the Marie before the Marie 
parted her mooring chains, and that the col- 
lision was the cause of her being driven from 
her berth. While there is some conflict of 
evidence on this point, the decided prepon- 
derance is in favor of the view just stated. 
The witness Robert Christy, who was sleep- 
ing in a small house on the wharf, came out 
of the house for fear the storm would blow 
it over, and standing, as he states, within 
fifteen feet from the bow of the Thule and 
the stern of the Marie, saw the relative posi- 
tions of the two barks. The bow of the 
Thule was ten feet from the stern of the 
Marie at that time. He saw the Thule break 
her moorings, the Marie remaining hard and 
fast, and in about two minutes the Thule 
came down and struck the Marie in the 
stern, and caused her to carry away her 
moorings. The Marie, he repeats, was fast 
and seciu-ed by her moorings when the Thule 
struck her. This witness is corroborated by 
Boyson, who was on watch on the deck of 
the Marie before and during the squall. 
Zachariahson, the master of the Marie, who 
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was on toard when the squall came on, tes- 
tifies that he felt the shock of a collision 
with the stem of his ship. .There were 
marks of the collision on the stern of the 
Thule, which, according to the evidence, 
could not have been caused except by the 
bow of the Thule, which was the only ves- 
sel adrift Moreover, the witnesses are of 
opinion tliat the Marie was so secm-ely moor- 
ed that the force of the squall alone could 
not have carried her from her berth. On 
the other hand, no witness for the defense, 
except the carpenter on the Thule, Winge, 
testifies that he saw the barks that morning 
until after they had both broken from theh- 
moorings. The witnesses for the defense 
do not, therefore, contradict the evidence for 
the libelant, to the efCect that the Thule 
broke away first, and, colliding with the 
Marie, caused her to brejik from her moor- 
ings. 

There is much conflict of evidence as to the 
moorings of the Thule, Several witnesses 
for the defense have testified that the Thule 
was securely moored. The condition in 
which the lines, by which the Thule was 
made fast to the wharf, were found after 
the squall, is stated by a board of survey 
appointed by the Norwegian constd, who re- 
ported, that the moorings consisted of one 
eight-inch hemp rope, made fast to a cross- 
tree two and one-half inches in diameter, 
and this was fastened between two stan- 
chions on deck. These were both rotten. 
There were also two manilla ropes, both of 
which were in bad condition; and a four- 
inch hemp rope, badly worn. Jacob Bug, 
one of the board of survey, testifies that the 
Thule was moored to the whax-f with one 
eight-inch hemp rope, which was fastened to 
the vessel ia the manner described by the 
board of survey, that the cross-tree was rot- 
ten at one end, and both stanchions were 
rotten, that the two manilla ropes were 
worn and rotten, and that the hemp rope 
was half worn. None of the fastenings on 
the wharf gave way. One fact is clear and 
undisputed, that the moorings of the Thule 
were not sufficient to hold her fast to the 
wharf, in the squall of January 24, 1875. 
She broke away from her moorings, and, as 
the weight of testimony shows, collided with 
the Marie, to the serious damage of the lat- 
ter. The defense claims that the damage 
was the result of the vis major, that the 
squall was sudden, unforeseen, and was im- 
precedented in severity, and, therefore, the 
collision was an inevitable acciderat, against 
which human foresight could not provide. 

The collision being caused by the drifting 
of the Thule from her moorings, she must be 
liable for the damage resulting therefrom, 
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unless she can show affirmatively that the 
drifting was the result of inevitable accident, 
or a vis major, which human foresight and 
precaution, and a proper display of nautical 
skill, could 5iot have prevented. The Louis- 
iana, 3 Wall. [70 U. S.] 164. Is this shown? 
The condition of the moorings of the Thule 
shows that she was not. sufficiently secm-ed 
against a storm of much less violence. She 
had only one good ahd sufficient rope, and 
that was fastened to a decayed cross-tree 
set in two rotten stanchions. Her other 
ropes were so worn a^ad decayed that they 
could not hold. But the evidence shows 
that the Thule might have had warning of 
the coming storm. The night before the 
barometer indicated that a blow was im- 
minent. The master of the Marie took warn- 
ing, and although his bark was moored by 
two one-inch chains, procm'ed two others 
of the same size, and used them to make 
his bark safe and fast. The master of the 
Thule, with the same warning, took no pre- 
cautions to make more secure his moorings. 
He relied on what he had deemed sufficient 
for gales and rough weather, when his glass 
warned him that an extraordinary blow was 
coming. It seems to me, that even if it be 
conceded that the Thule was sufficiently se- 
cm*e against even strong gales and squaUs, 
yet, that when warned that a blow, which 
might be a gale, or might be a hmrricane, 
was coming, common prudence would have 
.-dictated the strengthening of his moorings. 
This the Marie did, and, but for the fault of 
the Thule, would have weathered the squall 
in safety. The Thule neglected this most 
necessary precaution, and broke from her 
berth and caused the damage complained of. 
The vis major, or act of God, is a natural 
and inevitable necessity, and one arising 
wholly above the control of human agencies, 
and which occurs independent of human ac- 
tion or neglect: 2 Kent, Comm, 597, I do 
not think the testimony brings the defense 
within the terms of this definitioa. The col- 
lision might have been avoided by prudence 
and foresight. It was not an inevitable ne- 
cessity. 

The result of these views is, that the libel- 
ants are entitled to recover the damage sus- 
tained by the Marie from the collision. A 
consideration of the evidence satisfies me 
that the amoimt found by the district court 
is substantially correct, amd I direct that a 
decree be entered for that sum, with interest 
from the date of the decree in the district 
court, and costs of suit in both courts. 
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Case No. 1,596. 

In re BOGART. 

[2 Sawy. 396;^ 17 Int. Rev. Rec. 153; 7 A.m. 
Law Rev. 749.] 

Circuit Court, D. California. April 21, 1S73. 

Habeas Cokpus— Jukisdictios Defined — Former 
convictiox and statute of liimitatloxs — 
Naval Courts-jMartial Constitutionai,— Con- 
stitution— Fiftq Amendment — Martial Law 
— Jurisdiction in Time of Peace — "Actual 
Service" — "Case" Defined— Person in Naval 
Service — Paymaster's Clerk — Act March 2, 
iSfiS — Arrest after Discharge — Abuse of 

FpWER. 

1. When it appears on the return to a writ of 
habeas corpus that the petitioner is held for 
trial by a naval court-martial, for offenses 
charged to have been committed while in the 
naval service, the only questions to be deter- 
mined are, Avhether the said court has jurisdic- 
tion to try the petitioner for the offenses 
eharjred; and is it proceeding regularly in the 
exercise of that jurisdiction? 

2. The power to heor and determine a cause 
is jurisdiction. The distinction between juris- 
diction and its exercise pointed out. 

[Cited in Re White, 17 Fed. 724.] 

3. Con<rreRs has power under the constitution 
to provide for the trial and punishment of of- 
fenses committed in the naval service by courts- 
martial, without indictment or the intervention 
of a jury. 

[C'ted in Re Zimmerman, 30 Fed. 177; Re 
Spencer, 40 Fed. 150.] 

4. The power of congress to provide for the 
government of the land and naval forces is not 
affected or limited by the fifth, or any other 
amendment. 

5. That branch of jurisdiction under military 
law given in the acts of congress prescribing 
rules and articles of war, or othem-ise provid- 
ing for the government of the national forces, 
may be exercised "in peace and war." 

G. The clause in the fifth amendment to the 
constitution, "when in actual service in time of 
war," has no reference to the regular army, 
or the navy, but refers only to the militia. 

7. An offense committed by a party while ac- 
tually in the naval service, is a "case arising in 
the naval forces," within the meaning of these 
terms, as used in the fifth amendment to the 
constitution; and congress has power to au- 
thorize the trial for such an offense by a court- 
martial, upon proceedings commenced after the 
connection with the service of the partv charged 
has been severed. 

8. A paymaster's clerk on duty in the navy is 
a person "in the naval forces of the United 
States," within the meaning of those terms 
as used in the act of congress of March 2, 1SG3 
(12 Stat. G96, § 1), and amenable to the criminal 
jurisdiction provided for in the act. 

[Cited in Re Reed, 100 U. S. 23; IT. S. v. 
Heudee, 124 U. S- 309, 8 Sup. Ct. 509.] 

9. Under the second section of said act, a par- 
ty charged with embezzlement under said act, 
committed while employed in the naval service, 
and afterward dismissed or discharged, is liable 
to be arrested and tried by a court-martial, in 
the same manner as if he had not been dis- 
missed or discharged. 

10. A former conviction and the statute of 
limitations are matters of defense on the merits, 
which must be investigated in the exercise of ju- 
risdiction, and not facts upon which the ju- 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
749, contains only a partial report.] 



risdiction to hear and determine the charge 
depends. These matters cannot be inquired into- 
on a petition for discharge on habeas corpus. 
[Cited in Re Zimmerman, 30 Fed. 177.] 

11. The fnct that power wherever lodged may 
be abused furnishes no solid objection against 
its exercise, and no just inference against its 
existence. 

12. A court-martial is a lawful tribunal exist- 
ing under the constitution and acts of congress, 
and is supreme while acting within the sphere 
of its exclusive jurisdiction. 

[Cited in Re Corbett, Case No. 3.219; Holmes 
V. Oregon & C. R. Co., 9 Fed. 233; Re 
White, 17 Fed. 725; Re McAVy, 23 Fed. 
879; Smith v. Whitney, 116 U. S. 177, 6 
Sup. Ct. 575; Re Zimmerman, 30 Fed. 177.] 

[On habeas corpus. In the matter of Rob- 
ert D. Bogart. Writ dismissed.] 

A writ of habeas corpus having been is- 
sued and duly served upon Thomas O. Sel- 
fridge, in pm-suance of the prayer of a peti- 
tion filed on behalf of Robert D. Bogart, un- 
der the act of congress of February 5, 1SG7 
(14 Stat. 3S5), the respondent produced the 
body of said Bogart. and made a return ta 
the writ, in which he states, that he, Thom- 
as O. Selfridge, is a duly appointed and act- 
ing rear admiral in the navy of the United 
States, in command at the JIare Island navy 
yard, a naval station of the United States 
in the state of California, acting under the 
orders of the secretary of the navy of the 
United States; that said Bogai't is a person 
charged with offenses against the laws gov- 
erning and relating to tlit naval forces and 
naval service of the United States; firstly, 
■with the crime of embezzlement of the sum 
of ten thousand dollars of the funds of the 
United States in his custody, and committed 
on or about the first day of December, ISGS; 
secondly, the crime of desertion from said 
naval service of the United States, on or 
about the third day of December, ISGS, the 
said Bogart, then and there being in the na- 
val service, and said offenses having been 
committed in the said service; that said 
charges and specifications, duly certified cop- 
ies of which are annexed to and made a part 
of the return, have been duly prepared and 
signed by said secretary of the navy; that 
said Bogart did commit said offenses, and 
that, at the time of the commission thereof, 
he was a duly appointed, sworn, qualified, 
enrolled and acting paymaster's clerk in the 
navy and in the naval service of the naval 
forces of the United States, doing duty as 
such on board the United States receiving 
ship, Vermont, at the navy yard of the Unit- 
ed States, at the port of New York; that for 
the ti-ial of said Bogart upon said charges, 
a naval court-martial has been duly ordered, 
appointed and constituted by the said secre- 
tary of the navy, having jurisdiction and 
competent power to try the same, a duly cer- 
tified copy of said order, appointing and con- 
stituting said court-martial, being annexed to 
the return as a part thereof; that said Bo- 
gart is held in custody imder said orders and 
charges, and certain other orders of the sec- 
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retary of the navy for his detention, copies 
of which are -set out and annexed to the re- 
tm-n as parts thereof; and that lie is held 
-and detained in custody by the respondent 
under and by virtue of said orders, warrants 
and charges, in pursuance of the laws of the 
United States, awaiting trial upon said char- 
ges by said court-martial, the said court-mar- 
tial having authority to try and determine 
the same, and not otherwise, and prays that 
the wi'it be dismissed. One of the orders of 
the secretary of the navy for detention, 
-states that Bogart for the past three years 
lias been a fugitive from justice. After mak- 
ing general denials of these statements of 
the return, the same being mostly denials of 
legal conclusions merely, or denials other- 
wise disproved by the duly certified copies of 
the orders and proceedings attached to and 
made a part of the return, the petitioner, Bo- 
gart, sets up certain facts, upon which he re- 
lies. He does not deny being in the naval 
-service on the first day of December, ISGS, 
but does deny that at any lime since said 
first day of December, ISGS, he has been in 
the naval service of the United States; or 
that he has been a fugitive from justice, or 
in any way concealed, or that he deserted. 
He then avers that, from June 30, 1SG7, to 
December 10, ISGS, one A. J. Clark was the 
paymaster of the United States receiving 
ship, Vermont, then lying at the Brooklyn 
Davy yard, at the port of New York; that on 
July 1, 1S67, said Clark appointed him (said 
Bogart) his clerk in and for said receiving 
ship, Vermont; that he thereupon qualified, 
entered upon his duties as clerk to said 
■Clark, paymaster, and continued therein tm- 
til November 30, ISGS, upon which day said 
Clark discharged him and appointed anoth- 
er in his stead; that thereupon, on Decem- 
ber 1, ISGS, he, said Bogart, resigned his po- 
sition as clerk; that said resignation was du- 
ly accepted by said Clark, and that the ac- 
ceptance was approved and confirmed by 
Commander Lewis A. Kimberley, the acting 
•commander of said receiving ship, Vermont. 
He then alleges a former ti-ial and convic- 
tion by a court-martial for stealing and de- 
sertion, upon charges based on the same 
state of facts, alleged in the charges and 
specifications for embezzlement and deser- 
tion now set up against him. He also sets 
up the statute of limitations. 

It is conceded and shown by the testimony, 
that the petitioner was the clerk of Pay- 
master Clark, of the navy, and attached to 
and doing duty as such on the receiving ship, 
Vermont, at the port of New York, from 
July 1, 1SG7, down to and including Decem- 
ber 1, ISGS; and that he was regularly ap- 
pointed with the approval of the commander 
■of the ship, the proper officer, and duly quali- 
fied in accordance with the regulations for 
the government of the navy in force at the 
. time. It also satisfactorily appears that no 
regular severance of his connection with the 
navy, prior to December 10, 1S8S, had been 



(Case No. 1,596) BOGART 



made or recognized, whatever the facts may 
be after that date. It is not denied that he 
was in the service as such clerk of Pay- 
master Clark on December 1, ISGS, the day 
on which the offenses charged are alleged 
to have been committed. Paragraph 249 of 
the regulations for the government of the 
United States navy, in force at the time the 
offenses are charged to have been committed, 
is as follows: "249. Every officer entitled to 
a secretary or clerk may appoint or dis- 
charge him. But the appointment or dis- 
charge of a clerk by any officer not in com- 
mand shall be subject to the approval of the 
commander of the vessel; the latter, how- 
ever, will not refuse his approval except for 
good and sufficient reasons, which he will 
state in writing to such officer. No secre- 
tary or clerk shall be entered on the muster- 
roll of any vessel, nor be entitled to any pay, 
until he shall have accepted his appoint- 
ment by letter, in duplicate, binding himself 
therein to be subject to the laws and regu- 
lations for the government of the navy and 
discipline of the vessel so long as his ap- 
pointment may continue. One of these let- 
ters in duplicate shall be transmitted im- 
mediately to the department by the officer 
conferring the appointment, together with 
the oath of allegiance; the other copy of the 
letter of acceptance shall be preserved by 
that officer. In the case of any clerk ap- 
pointed by an officer not in command, the 
letter of acceptance sent to the department 
must bear the approval of the commander 
of the vessel. The acceptance of an appoint- 
ment as secretary or clerk shall be under- 
stood as binding such person to serve with 
the officer who appointed him until regularly 
discharged, or until the return of such offi- 
cer to the-United States." The clerks of pay- 
masters are staff officers in the same class 
with sm-geons, paymasters, engineers, chap- 
lains, etc. Id. par. 5. They rank with mid- 
shipmen in the class, line officers. Id. par. 
22. 

Pixley & Harrison and J. P. Hoge, for pe- 
titioner. 

L. D. Latimer, U. S. Dist. Atty., for re- 
spondent. 

Before SAWYEK, Circuit Judge, and 
HOFFMAN, District Judge. 

By the Court, SAWYER, Circuit Judge, 
after stating the facts. Conceding the ju- 
risdiction over the subject matter and over 
the person of the petitioner, the navy de* 
partment appears, in all essential particu- 
lars, to be proceeding regularly in the exer- 
cise of it's jiu'isdiction. 

Upon the facts shown, is the petitioner 
lawfully detained in custody by the respond- 
ent? If a naval court-martial has, at this 
time, jurisdiction to tiy the offenses charged, 
when committed by a party holding the po- 
sition which the prisoner appears to have 
occupied on December 1, ISGS, then he is 
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lawfully held for ti'ial. All else relates to 
the exercise of jurisaiction with which this 
court cannot interfere. "We cannot enter 
into any examination of the merits of the 
charges. 

The supreme court of the United States 
has often determined what constitutes ju- 
risdiction, and what its exercise. Jurisdic- 
tion is thus defined by that tribunal: 

"The power to hear and determine a cause 
is jm-isdiction. It is coran judice whenever 
a case is presented which brings the power 
into action; if the petitioner presents such a 
case in his petition, that on a demurrer the 
court would render judgment in his favor, 
it is an undoubted case of jurisdiction; 
whether on an answer denying and putting 
in issue the allegations of the petition, the 
petitioner makes out a case, is the exercise 
of jurisdiction conferred by the filing of a 
petition wntaining all the requisites, and in 
the manner required by law." Grignon v. 
Astor, 2 How. [43 U. S.] 338. 

And again: "The jurisdiction of the court 
cannot depend upon its decision upon the 
merits of the cause brought before it; but up- 
on the right to hear and decide it at all." 
Ex parte Watkins, 7 Pet. [32 TJ. S.] 572. See, 
also [Tl. S. V. Arredondo], 6 Pet. [31 U. S.] 
709; [State of Rhode Island v. State of 
Massachusetts] 12 Pet. [37 U. S.] 718; 
[Ex parte Watkins] 3 Pet. [28 U. S.] 205; 
[Kendall v. U. S.] 12 Pet. [37 U. S.] 623. 

Has the naval com't-martial ordered 'the 
power to hear and decide upon the charges 
and specifications made by the secretary of 
the navy? If so, that ends our inquiry. In 
the case of Dynes v. Hoover [20 How. (61 
XJ. S.) 78, 79], wherein, upon a charge of de- 
sertion, a seaman in the navy was convict- 
ed by a naval com-t-martial of an attempt 
to desert, the question as to the powers of a 
court-martial in such cases arose; and the 
supreme com-t of the United States say upon 
the point: "Among the powers conferred up- 
on congress by the eighth section of the first 
article of the constitution are the- following; 
'To make rules for the government of the 
land and naval forces.' And the eighth 
[fifth] amendment, which requires a pre- 
sentment of a grand jm-y in cases of capital 
or otherwise infamous crimes, expressly ex- 
cepts from its operation 'cases arising in the 
land and naval forces.' And by the second 
section of the second article of the constitu- 
tion it is declared that, 'The president shall 
be commander-in-chief of the army and navy 
of the United States, and of the militia of 
the several states, when called into the serv- 
ice of the United States.' These provisions 
show that congress has the power to provide 
for the trial and punishment of militaiy and 
naval offenses, in the manner then and now 
practiced by civilized nations; and that the 
power to do so is given without any connec- 
tion between it and the third article of the 
constitution, defining the judicial power of 
the United States; indeed, that the two pow- 



ers are entirely independent of each other." 
20 How. [61 U. S.] 78, 79. 

Again, in the same case, it is said: "With 
the sentences of com-ts-martial, which have 
been regularly convened, and have proceeded 
legally, and by which punishments are di- 
rected, not forbidden by law, or which are 
according to the laws of the sea, civil courts 
have nothing to do. If it were othei-wise, 
the civil courts would virtually administer 
the rules and articles of war irrespective of 
those to whom that duty and obligation has 
been confided by the laws of the United 
States, from whose decisions no appeal of 
any kind has been given to the civil magis- 
ti*ates or civil courts." Id. 82. 

In Ex parte Milligan, 4 WaU. [71 U. S-] 
123, Mr. Justice Davis, in delivering the 
opinion of the court, says: "The sixth 
amendment affirms that 'in all criminal pros- 
ecutions the accused shall enjoy the right to 
a speedy and public trial by an impartial 
jm-y,' language broad enough to embrace all 
persons and cases; but the fifth, recognizing 
the necessity of an indictment or present- 
ment, before any one can be held to answer 
for high crimes, 'excepts cases arising in tlie 
land or naval forces, or in the militia, while 
in actual service, in time of war or public 
danger;' and the fi*amers of the constitu- 
tion, doubtless, meant to limit the right of 
trial by jtiry, in the sixth amendment, to 
those persons who were subjected to indict- 
ment or presentment in the fifth. The dis- 
cipline necessary to the efficiency of the 
army and navy required other and swifter 
modes of trial than are fm-nished by the 
common law courts; and, in pursuance of 
the power conferred by the constitution, con- 
gress has declared the kinds of trial, and 
the manner in which they shall be conducted, 
for offenses committed while the party is in 
the naval service. Evei*y one 'connected 
with these branches of the public service is 
amenable to the jm-isuiction which congress 
has created for their government, and, 
while serving, smTenders his right to be 
tried by the civil courts." 

So, also, in the same case, the chief justice 
says: "It is not denied that the power to 
make rules for the government of the army 
and navy is a power to provide for trial and 
punishment by military com-ts without a 
jury. It has been so understood and exer- 
cised from the adoption of the constitution 
to the present time. Nor, in om- judgment, 
does the fifth, or any other amendment, 
abridge tliat power. 'Cases arising in the 
land or naval forces, or in the militia in ac- 
tual service in time of war or public danger,' 
are expressly excepted from the fifth amend- 
ment, 'that no person shall be held to an- 
swer for a capital or otherwise infamous 
crime, unless on a presentment or indict- 
ment of a grand jm-y;' and it is admitted 
that the exception applies to the other 
amendments as well as the fifth. * * * * 
We, therefore, think that the power of con- 
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gress, in the government of the land and 
naval forces, and of the militia, is not at all 
affected by the fifth or any other amend- 
ment" Id. 137, 138. Again: "There are 
under the constitution three kinds of mili- 
tary jmrisdiction: One to he exercised hoth 
in peace and war; another to he exercised in 
time of foreign war without the houndai-ies 
of the United States, or in time of reheUion 
and civil war within the states or districts 
occupied by rebels treated as belligerents; 
and a thh-d to he exercised in time of inva- 
sion or insurrection within the limits of the 
United States, or during the rebellion within 
the limits of states maintaining adhesion to 
the national government, when the public 
danger requires its exercise. The first of these 
may be called jurisdiction under military 
law, and is found in acts of congress pre- 
scribing rules and articles of war, or other- 
wise providing for the government of the na- 
tional forces." Id. 141, 142. 

These decisions authoritatively determine 
the power of congress to confer jm-isdiction 
upon the military and naval authorities to 
try by courts-martial militaiy and naval of- 
fenses; and that this jmusdiction may be ex- 
ercised, in. the language of the chief justice, 
"both in peace and war." The case of 
Dynes v. Hoover [supra] arose in time of 
profound peace. The dause in tlie fifth 
amendment, "when in actual service in time 
of war or public danger," evidently only re- 
fers to the militia. It has no reference to 
the ai-my or navy of the United States. 
Such is the reasonable grammatical con- 
struction, and such is manifestiy the view of 
the supreme com't as derived from the ob- 
servations made in Milligan's Case. A good 
reason for this distinction may be found in 
the fact that it is only at those times that the 
militia are under the jurisdiction afid con- 
trol of the general government; while the 
army and navy of the United States are al- 
ways in the service of the government, and 
there is as much necessity for preserving 
their discipline, morale and efliciency in 
peace as in time of war. 

If the acts of, congress conferring jtirisdic- 
tion upon naval and military com'ts-martial, 
to try offenses committed in the naval and 
military service, are held to be constitution- 
al, it is further insisted, on behalf of the pe- 
titioner, that the offense must not only be 
committed, but that the jurisdiction mxisi 
also be exercised, or, at least, must attach 
by an arrest and commencement of the pros- 
ecution before the connection of the offender 
with the service is legally severed by the ex- 
piration of his term of service, or by resig- 
nation, dismissal or other discharge; that 
congress has no power to authorize a trial 
after the connection is so severed, and after 
the accused has become a private citizen. 
To support this view, a criticism is made 
upon the word "case," and it is argued that, 
although the offense has been committed 
while in the naval service, yet a "case" does 



not arise until a charge is actually made; 
and if the charge is not actually framed 
and presented till after the offender ceases 
to be in the service, it is not a "case arising 
in the land or naval forces" within the 
meaning of the fifth amendment to the con- 
stitution. This is certainly a very finely 
drawn distinction. It is not merely a "case" 
that the court is to try, but a "case arishig 
in the land or naval force." A case in ordi- 
nary parlance is that which falls, comes, or 
happens— an event. Also a state of acts 
involving a question for discussion. Webst. 
Diet But the event— that which happens— 
the state of facts presenting the question for 
discussion, must have arisea— must have had 
an origin. What does "arising" mean as 
here- used? Certainly not merely making a 
statement of the pre-existing facts, which 
constitutes a case for judicial cognizance. 
Among the ordinary and most common defi- 
nitions of the word "arise," are "to proceed, 
to issue, to spring," and a case arising in 
the land or naval forces upon a fair and 
reasonable constiniction of the whole article, 
appears to xis to be a case proceeding, issu- 
ing or springing from acts in violation of 
the naval laws and regulations committed 
while in the naval forces or service. A 
case originating in the naval forces or serv- 
ice, or, in other words, "offenses" against 
the laws regulating the navy, committed by 
a party while in the naval forces. This lat- 
ter is the very language of the coiirt used 
in the "great case of Ex parte Milligan 
[supra], which was argued by the most 
eminent counsel in the counti-y. "t^ith unusual 
zeal, thoroughness and abilitTi and exam- 
ined with exti'aordinary care by the supreme 
court. Although this was not the precise 
point decided, yet, in that case, tue language 
of the justices was carefully weighed, and 
measiured with unusual caution. Mr. Jus- 
tice Davis, in the opinion of the court, quotes 
the clause of the constitution, "except in 
cases arising in the land and naval forces," 
and then in the very next sentence, in allud- 
ing to this class of cases, says: "In pur- 
suance of the power conferred by the consti- 
tution, congress declared the kinds of trial, 
and the manner in which they shall be con- 
ducted for offenses committed while the 
party is in the military or naval service;" 
thus, manifestiy, using the phrase "offenses 
committed while the party is in the militai-y 
or naval service," as entirely synonymous 
with, and equivalent to, the phrase in the 
constitution, "cases arising in the land and 
naval forces." This indicates the consti-uc- 
tion put upon this provision by the supreme 
comrt in such terms, and under such circum- 
stances, that we should not feel at liberty 
to disregard it, even if the construction were 
more doubtful than it appears to us to be. 
Indeed this seems to us to be the true con- 
struction. There is, certainly, no express 
limitation of the power of congress to au- 
thorize a ti'ial by court-martial, for milHary 
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and naval offenses committed while the of- 
ferider is in actual service, after his con- 
nection with the service has ceased. If the 
limitation exists, it must be implied from a 
strained and unnatm-al construction to be 
given to the clause, "eases arising in the 
land and naval forces." 

The question as to the unconstitutionality 
of an act of congress is always one of the 
greatest delicacy. Com-ts, undoubtedly, 
have the power, and it is their duty, to de- 
clare acts of congress to be imconstitutional 
when they clearly appear to be so. But it is the 
united voice of a multitude of decisions that, 
where there is a reasonable doubt as to the 
unconstitutionality of an act of congress, 
the law should be sustained. Even the su- 
preme court of the United States has rarely 
■assumed ta exercise this delicate power. So 
late as 1866, in U. S. v. Rhodes [Case No. 
10,151], Mr. Justice Swayne says: "Since 
the organization of the supreme court, but 
three acts of congress have been pronounced 
by that tribimal void for imconstitutionali- 
ty." aiarbm-y v. Madison, 1 Cranch [5 U. S.] 
137; Scott V. Sandford, 19 How. [CO TJ. S.] 
393; Ex parte Gai'land, 4 Wall. [71 U. S.] 
534. 

When the supreme com-t and its justices so 
cautiously and sparingly exercise this power, 
the case ought to be veiy clear to justify a 
subordinate court in assuming such responsi- 
bility. The case now under consideration 
presents no such clear ease. We thinli the 
acts involved in this case constitutional. 

The offenses charged against the petitioner 
for the trial of which he is now held, are, 
therefore, cases arising in the naval forces, 
within the meaning of the constitution, if a 
paymaster's clerk on duty in the navy is a 
person in the naval forces, and amenable to 
its criminal jurisdiction under the provisions 
•of any act of congress. 

The act of congi-ess of March 2, 1S63 (12 
Stat 696, § 1), so far as it is applicnblft to 
this case, provides: "That any person in 
the * * naval forces of the United States, 

* * * * who shaU embezzle * * any 

* * money or other property of the United 
States, furnished, or to be used for. * * « 
the naval service, of the United States, * * 
shall be deemed guilty of a criminal offense, 
and shall be subject to the rules and regula- 
tions made for the government of the * * 
naval forces of the United States; * * * 
and every person so offending may be arrest- 
ed and held for trial by a com't-martial, and 
if found guilty, shall be punished by fine 
and imprisonment, or such other punishment 
as the court-martial may adjudge, save pun- 
ishment by death." 

Was the petitioner, while a clerk of a pay- 
master in the navy, on duty in the manner 
before stated, a person in the naval forces 
of the United States within the meaning of 
this act? It is contended on his behalf that 
he was not. But upon this point we enter- 
tain no doubt. He was not merely an em- 



ploye or servant of the paymaster, but on 
the contrary, as we have seen from the regu- 
lations of the navy, set out in the statement 
of facts, he was an officer in the navy. He 
received his position by appointment, which 
appointment was required to be approved by 
the commander of the ship. He was re- 
quired to give a written acceptance, in which 
he bound himself to be subject to the laws, 
regulations and discipline of the navy, which 
acceptance is required to be filed in the de- 
partment. He was required to qualify by 
taking an oath, and to expressly engage to 
serve tiU regularly discharged; and this could 
only be done by the appointing power, ap- 
proved in the same manner as his appoint- 
ment had been approved. 

He was an officer of the same class as the 
paymaster himself, the surgeons, engineers, 
etc., viz: a staff officer; and he ranted with 
midshipmen, who are line officers. His du- 
ties brought him into immediate connection 
with the administi-ation of the fimds of the 
navy, and these have been aptly styled "the 
sinews of war." Upon the safety and due 
application of the funds of the navy depends 
in a great measure its efficiency. Under 
this state of facts, if he was not a person in 
the naval forces of the United States, it is 
difficult to understand what does constitute 
that relation. Such an officer is certainly 
as necessary a part of, or appendage to, an 
organized and efficient navy, as a seaman, 
gunner, or any combatant. We think a 
paymaster's clerk, actually on duty, clearly 
a person in the naval forces and service, 
within the meaning of those terms as used 
in the act of congress cited. 

The second section of the same act further 
provides, "that any portion heretofore called, 
or hereafter to be called into, or employed 
in such forces or service, wno shall commit 
any violation of this act, and shall after- 
ward receive his discharge or be dismissed 
from the service, shall, notwithstanding such 
discharge or dismissal, continue to be liable 
to be arrested and held for trial by a com-t- 
martial, in the same manner, and to the 
same extent, as if he had not received such 
discharge, or been dismissed." Id. § 2. 

Testimony was taken upon the point as to 
whether the petitioner was discharged or 
dismissed from the service subsequent to 
December 1, 1868. The disti'ict attorney in- 
sists, with great earnestness, that the facts 
developed show a desertion, and that the 
petitioner is still, in contemplation of law, 
in the naval forces. On behalf of the peti- 
tioner, it is argued with equal eai-nestness, 
that upon the testimony, it appears that, at 
least after December 10, 1868, he was either 
actually discharged, or else that the facts 
and acts of the secretary of the navy shown, 
constitute a valid discharge by operation of 
law. 

Under the view we take, it will be unneces- 
sary to determine this question. It is not de- 
nied that on December 1, 1S6S, the petitioner 



[3 Fed. Cas. page 801] 



(Case No. 1,597) BOGART 



was still a paymaster's derk, in actual serv- 
ice; and his leaving under the circumstan- 
ces shown by the evidence was, doubtless, 
a desertion. He is, therefore, in contempla- 
tion of law, still in the naval forces, or he 
has been discharged either expressly or by 
operation of the acts shown, or otherwise. 
In the former case he is clearly stUl amena- 
ble to trial upon both charges. In the latter, 
under the provisions of the act last cited, he 
is stiU liable to ti-ial, at least on the charge 
of embezzlement, whatever the case may be as 
to the charge of desertion; and if he is law- 
fully held for ti'ial upon either, it is sufficient 

As to the alleged former conviction, and 
the bar of the statute of limitations, these are 
matters of defense, and are questions for the 
detei'mination of the ti'ibunal having jm'ls- 
diction to try the charge. The latter may in- 
volve an inquiry as to whether the petitioner 
has absented himself, or whether other 
legal impediment to the trial has Existed, 
These are matters that will arise in the exer- 
cise of jm'isdiction, as in this opinion before 
distinguished from vue fact of the existence 
of jm'isdiction, to hear and determine the 
charge. They ai-e matters to be pleaded as 
a defense. Johnson v. U. S. [Case No. 7,418],* 
U. S. V. Cook, 17 Wall. [84 U. S.] IGS. 

The liability of the navy department, and 
of its courts-martial, to abuse their powers in 
cases like this, has been strenuously m'ged in 
various stages of the hearing against" the 
views and construction of the constitution 
and statutes adopted by us. Similar argu- 
ments have often been urged before in courts 
of justice, in cases involving analogous ques. 
tions. The answer often repeated in the 
books is well stated by atr. Justice Story, in 
Ex parte Kearney,. 7 Wheat. [20 U- S.1 45. 
That eminent jui*ist says: "Wherever power 
is lodged it may be abused. But this fm*- 
nisheS no solid objection against its exer- 
cise. Confidence must be reposed somewhere, 
and if there should be any abuse it will be a 
public grievance, for which a remedy may be 
applied hy legislation, but is not to be de- 
vised by com'ts of justice." 

The same constitution and the same legis- 
lative power which conferred civil jin;isdic- 
tion on the national judiciaiy, also conferred 
jm'isdiction over militaiy and naval offenses 
upon com*ts-martial, appointed and super- 
vised by the war and navy departments. 
Each is supreme while acting within the 
sphere of its own exclusive jm'isdiction. In 
the terse and appropriate language of Attor- 
ney-General Cushtug: "A court-martial is a 
lawful tribunal, existing by the same author- 
ity that any other exists by, and the law, 
military, is a branch of law as valid as any 
other, and it differs from the general law of 
the land in authority only in tliis, that it ap- 
plies to officers and soldiers of the army, but 
not to other members of the body politic, and 
that it is limited, to breaches of military du- 
ty." 6 Op. Atty. Gen. 425. 
3fed,cas. — 51 



This com-t has no more right to assume or 
suppose that those who, by the constitution 
and laws, ai*e made the depositaries of juris- 
diction over military offenses, will abuse these 
powers, than that those who, by the same 
constitution and laws, ai-e entrusted with the 
general civil jurisdiction of the land, will 
abuse the trust devolved upon them. It is, 
imdoubtedly, the imperative duty, and we 
have no doubt that it will be the pleasure, of 
the judiciai-y to jealously and vigorously 
maintain its own jm-isdiction in its utmost 
extent, for the protection of the citizen in all 
his rights of person and. property; and to 
confine within their proper limits the special 
and limited jm'isdiction of other tribunals. 
But, while this is so, it is no less its duty to 
abstain from trespassing upon, or usurping 
the rightful powers of any other ti-ibunal, 
however limited may be the sphere of its 
jm'isdiction. A breach of this latter duty 
would be no less reprehensible than a breach 
of the former. 

Many minor points have been argued in the 
coui'se of the hearing, but none of them ap- 
pear to us to be of sufiicient importance to 
justify a further extension of this opinion for 
the purpose of specially noticing them. Suf- 
fice it to say, that none of them deemed ma- 
terial appear to us to be tenable. 

From the views we have expressed, it fol- 
lows that the writ must be dismissed, and 
the petitioner remanded to the custody of 
the respondent, whence he was taken, and it 
is so ordered. 



Case No. 1,597. 

BOGART' et al. v. The JOHN JAY. 

[N. Y. Courier and Liquirer, May 20, 1853.] 

District Court, S. I). New York. May, 1853. 

Shippiitg — Mortgage op Vessel— Subsequent 
Pdrchaser TviTnouT Notice. 

[In admiralty. Libel by John Bogart and 
others against the steamboat John Jay, her 
taclile, etc. (George Logan, claimant). De- 
cree for claimant] 

Before BETTS, District Judge. 

The libeUants are mortgagees of the boat 
The mortgage was not registered in the cus- 
tom-house nor city register. After its execu- 
tion, the owner of the boat sold her to the 
claimant, and the bill of sale was duly reg- 
istered at the custom-house. It is not proved 
that the purchaser had actual notice of the 
mortgage, before the bill of sale and delivery 
of the boat to him. 

Held, that a court of equity might be en- 
abled to bring to light circumstances which 
would vitiate the claimant's title as against 
the mortgage, but in this action admiralty 
can only regard the legal title, and that is 
with claimant, and he must have a decree, 
with costs. 
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BOG-ART T. The JOHN JAY. See Case No. 1 
7,352. 

BOGART (UKITED STATES v.). See Cases 
Nos. 14,616 and 14.617. 



Case ISTo. 1,598. 

In re BOGERT et al, 

[2 N, B. R. 435 (Quarto, 139);^ 38 How. Pr. 
Ill; 1 Chi. Leg. News, 211.] 

District Court, S. D. New York. Feb. 10, 1869. 

Bankruptcy — Power of Register — Proof of 
Debt— Question of Law or Fact — Certificate. 

A register has power to pass upon the satis- 
factory or unsatisfactory proof of debt, but 
where a question of law or fact is raised in re- 
spect thereof, the same must be certified for 
the decision of the judge under section four. 

[In banlu-uptcy. In the matter of Henry 
Bogert ana Robert D. Evans. Heard on the 
register's certificate, which was as follows:] 

In this cause now pending before me at 
chambers of this court, the petitioners have 
been adjudicated bankrupts. There are some 
thirty creditors, nearly half of whom have 
proved their claims. Silas C. Evans, of New 
York City, a brother of one of the petition- 
ers, (previous to the first meeting of credit- 
ors,) proved his claim in due form according 
to law, amounting to twenty-two thousand 
dollars. George Evans & Son also proved a 
claim, amounting to about nine thousand dol- 
lars. The Columbia Paper Company, of 
Springfield, Mass., proved their claim, 
amounting to six thousand five hundred dol- 
lars. Some sixteen other creditors also prov- 
ed their claims, thus placing them in a ma- 
jority in number but not in interest. Hora- 
tio P. Averill, attorney for creditors, filed an - 
affidavit virtually alleging that the Silas C. 
Evans claim was against Robert D. Evans, 
and not against the estate of petitioners. 

It was also alleged that the creditors, En- 
dus Evans & Son, were respectively father 
and brother of the petitioner Evans. The 
creditors, by their several attorneys, object- 
ed to the claim of Silas C. Evans, and ob- 
jected to his voting on said claim, and all 
the parties in interest then present, consent- 
ed to my making an order allowing the cred- 
itor Evans to give further pertinent evidence 
to substantiate nis claim, the creditors being 
at liberty to contradict, eonti-overt, disprove 
or reduce the amount of said Evans' claim; 
that I was to pass upon the cause and cer- 
tify the same to the district court, and also 
to adjom-n the first meeting of creditors for 
one week. I considered it but justice, both 
to the creditor Evans, as well as to the re- 
maining creditors, that there should be no 
question as to the amount or validity of the 
claim of said Evans, but that the amount 
should be definitely settled; and imder sec- 
tion twenty-two, received the additional evi- 
dence. The attorney for the creditor Evans, 

^ preprinted from 2 N. B. R 435 (Quarto, 
139), by permission.] 



desired me to pass upon the claim, without 
certifying the same to the district com-t. I 
hold, as a matter of law, that liy section 
twenty-two, the register, if he shall see fit^ 
may receive evidence, either for or against 
the admission of any claim; that it is his 
duty to do so, as he "hais ample authority in 
the premises, and shoidd exercise it to pre- 
vent vmnecessary and imreasonable delay." 
In re Hyman [Case No. 6,984]. As the reg- 
ister has the same power as the district 
judge, "except that he is not empowered to 
commit for contemiit, or to hear a disputed 
adjudication on any question of the allow- 
ance of suspension of an order of discharge." 
In re Getttleston [Id. 5,373]. I consider that 
any other practice would place a great 
amount of additional labor upon the district 
judge; to require him to read and pass up- 
on the question of the validity of the proof 
of claims, would occupy much of his time; 
and that congress evidently intended that 
all questions except those above excepted, 
should be decided by the register: and upon 
the proof taken under the order made by me 
li'ebruary 5, 1869. I allowed the claim of the 
said Evans at the amount proven, there be- 
ing no contradictory evidence. I also hold 
that it is the better practice in cases where 
there are a large number of creditors having 
small claims, and a small number of credit- 
ors having large claims, that if any of the 
claims are disputed, and there are assets, 
that the amount of any claim, when dis- 
puted, should be definitely fixed upon by re- 
ceiving additional proof or otherwise, before 
the election of the assignee. 

In order that yom' honor may give a de- 
cision on the question, whether the register 
may pass upon the validity of the proofs or 
certify them to yomr honor, I make this cer- 
tificate; not that it is a case where a cer- 
tificate should be made, but that the prac- 
tice may be definitely settled. 

John Fitch, Register. 

BLATCHFORD, District Judge. There is 
no doubt that the register has power, under 
section twenty-two, to pass upon the satis- 
factory or unsatisfactory character of a 
proof of debt, but in respect of this, as to all 
other matters, the duties and powers of the 
register are to be exercised in subordination 
to the provision of section four of the act, 
which requires that in all matters where an 
issue of fact or of law is raised and con- 
tested by any party to the proceedings be- 
fore the register, it shall be the duty of the 
register to cause the question or issue to be 
stated by the opposing parties in writing, 
and he shaU adjourn the same into court for 
decision by the judge. I do not perceive 
from the certificate that any issue was raised 
and contested as to the matter certified to 
me. The certificate would seem to be made 
rather rmder the first paragraph of section 
six, than under section four. 
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Case K"o. 1,699. 

In re BOGERT et al. 

[2 N. B. R. 5So (Quarto, 17S);* 1 Chi. Les. 
News, 342.] 

District Court, S. D. New York. May 8, 1S69. 

BA^fKHUPTor — Powers op Register — Employ- 
ment OF W.iTcnaiAN TO Guard Property. 

The bankrupts surrendered their property to the 
register, who appointed a watchman to guard 
and keep it, and submitted a report of his action 
to the district judge for approval, who ordered 
United States commissioner to take testimony 
as to the facts. 

[Cited in Re Carow, Case No. 2,426; Re 
Brinkman, Id. 1,884.] 

[In bankruptcy. In the matter of Bogert 
and Evans. Heard on the register's certifi- 
cate, which was as follows:] 

I certify that upon the receipt by me of 
the reference and schedules in the above en- 
titled matter, I was requested, by the attor- 
ney for the petitioners, to appoint a suitable 
and proper person to take charge of the ef- 
fects of the petitioners al once, as persons 
were then removing property from the store; 
the sherifC threatened to remove certain other 
portions thereof; other persons claimed that 
they were entitled to certain other portions 
of the property. I immediately visited the 
store of the petitioners, found a large amount 
of proiJerty in the store, and various claim- 
ants of the same. I immediately sent for 
and appointed a fit and proper person as 
keeper and watchman, and made the order 
in the case, dated December 31st, 1868 (ap- 
pointing Mulligan watchman), deeming such 
appointment, under the circumstances, as 
absolutely necessary to keep and protect the 
property, until it could be turned over to the 
assignee. Such has been the uniform prac- 
tice in this district, and the Case of Has- 
brouck [Case No. 6,189] has, as I understand, 
been uniformly followed. I consider this 
case as one in which it was my imperative 
duty to appoint a keeper and watchman, it 
being a case in which many of the creditors, 
and those having the largest amounts, re- 
quested me to keep a watchman ther6 con- 
tinuously until the assignee went into pos- 
session, there being a conflict between the 
creditors. The rendition of the services is 
not disputed by the assignee, and I have 
made the order of the 6th May, 1869, under 
section fom*, bankrupt act, and the Case of 
Hasbrouck, as above cited. I was person- 
ally liable for this property; the attach- 
ments had been vacated by the state courts; 
the sheriff only had a right to the fees due 
him. I did not dare risk thirty thousand , 
dollars worth of property to any' sheriff. I 
was, for my own safety, as well as for the 
creditors, in duty boimd to protect that pro- 
perty, as I did \ij appointing a watchman. 
John Pitch, Register. 

* [Reprinted from 2 N. B. -R. 585 (Quarto, 
178), by permission.] 



BLATCHFORD, District Judge. Enter an 
order in this case refei-ring it to Joseph Gut- 
man, Jr., United States commissioner, to 
take testimony and report it, as to the mat- 
ters involved in the within papers, on no- 
tice to both the assignee in bankruptcy and 
Mulligan- 
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In re BOGERT et al. 

[3 N. B. R. 651 (Quarto, 161).] * 

District Court, S. D. New York. April 16, 1870. 

Bankruptcy— Assignee — Kinship to Bankropt 
— Disqualification. 
At a meeting of creditors, several members 
of one family offer proofs of claims for a large 
amount against the bankrupts, which were ob- 
jected to by counsel for opposing creditors, and 
a postponement for investigation by the as- 
signee, took place. One of the first named cred- 
itors, who is a son of one of the banlcrupts, 
having a claim of fifty-six thousand nine hun- 
dred and thirty-nine dollars and eight cents 
against the estate, is elected assignee, which 
counsel aforesaid object to. Meld, the son of a 
bankrupt is not the proper person to be invested 
with the power of assignee and investigate the 
claims of other members of same family. Ap- 
pointment not affirmed. 

[In bankruptcy. In the matter of John B. 
Bogert and Cornelius Oakley, Jr. Heai'd on 
the register's certificate, which was as fol- 
lows:] 

The undersigned, one of the registers in 
bankruptcy, hereby certifies to this honor- 
able com-t, that, at the first meeting of credit- 
ors, objections were made to the following 
proofs by Mr. Ira O. Miller, of counsel for J. 
& D. J. Stewart, two of the creditors, to wit: 

Kate B. Bogert $ 7,456 ^ 

E. A. Bogert 4,979 51 

John V. Bogert 56,939 08 

Elizabeth C. Bogert 595 92 

Tyrril Bogert 516 31 

John P. Lowell 19,834 42 

Thinking that said claims ought to be in- 
vestigated by the assignee, I postponed the 
proof of them until the assignee should be 
chosen, whereupon said John V. Bogert was 
elected assignee by the votes, as per state- 
ment annexed. Mr. Miller objected to the 
confirmation of said Bogert as such assignee, 
on the ground: Pirst. That he was a non- 
resident of the district. Second. That he is 
the son of one of the banJa-upts, having 
a claim against the estate of said bankrupt 
above referred to. Upon said objections, I 
proceeded, on motion of Mr. Miller, Hon. 
Charles A. Peabody objecting, and took the 
testimony ot said John V. Bogert, which is 
hereto annexed. 

Pursuant to the requirements of mle 39 
of this honorable com-t, I beg to submit that, 
during the said meeting, which lasted two 
days, I saw nothing that tended to throw 
any suspicion upon the validity and good 
faith of the claim of the said John V. Bogert, 
nor do I see any reason why Ms election 

* [Reprinted by permission.] 
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should not be confirmed, save the fact that 
he is a young man ahout thirty-two years of 
age, a son of one of the banlirupts, having a 
claim amounting to fifty-six thousand' nine 
liundred and thirty-nine dollars and eight 
cents against the estate; and the fm-ther 
fact tliat members of the family of said 
banlirupt above-named present claims 
against said estate in the aggregate amount- 
ing to thirteen thousand five hundred and 
forty-eight dollars and sixty-two cents; and 
the further fact that John P. Lowell, who is 
a young man, the friend and lately a clerli of 
the banlvrupt, and now a derk in a hardware 
store at a salary of twelve dollars a week, 
presents a claim for nineteen thousand eight 
hundred and thirty-four dollars and forty- 
two cents against said estate, if indeed these 
facts be at all reasons why his election should 
not be affirmed. I think it, however, my 
duty to call the attention of the court to 2 
N. B. R. 45 [In re Powell, Case No. 11,354]. 
All of which is respectfully submitted. 

Memorandum. 

This being the day appointed by the court 
for the fii-st meeting of creditors in the above 
bankruptcy, and of which due notice has 
been given in the New York Times and 
Commercial Advertiser, and by special notice 
sensed personally, or through the mail, we, 
whose names are hereunder written, being 
the greater part in number and in yalue of 
the creditors of the said John B. Bogert and 
Cornelius Oakley, Jr., bankmpts aforesaid, 
present at this meeting, and who have proved 
our debts, hare chosen, and do hereby nomi- 
nate and choose John V. Bogert to be the 
assignee of the said bankiTipt's estate and 
effects, and we do desire that be may be ap- 
pointed such assignee accordingly: 

John W. Stevens, Esq., New York 

Citv § 750 00 

Meriden Butt Co., Meriden, Conn... 141 28 

Bhickwell & Burr, New York City. . 4H3 50 

Charles Van Bokkehn, New York City 400 00 

Nathan Weed, New York City 55 05 

0. O. Abel, New York City 1,280 01 

Frederick H. Polt New York City. . 48 00 

Cutter, Tower & Co., New Yorlc City 42 85 

Clark. Wilson & Co., New York City 100 03 

De Witt Broth, t^- Co., New York City 2.3 59 

Aaron L. Reid, New York City 300 00 

Wm. A. Dodsre & Co., New York City 35G 35 
Greenfield, Tool & Co., Greenfield, 

Mass i;^7 12 

W. & S. Butcher. Sheffield, England.. 82 SO 

R. E. Hadley. Deposit, N. Y 00 58 

C. Locliwood & Co., New York City.. 204 19 

Bless & Drake. Newark, N. J 122 SO 

Augustus W. Payne, New York City 2, 284 OG 
Newcomb Bros. & Sons, New York 

City 34 35 

Sampson & Baldwin, New York City.. 328 70 

J, S. Leverett & Co., New York City.. 23 75 

John Post. New York City 121 98 

"John V. Bogert called and duly sworn. 
Mr. Peabody objected to the inti-oduction of 
his testimony. Objection overruled. By Mr. 
Miller: (1) Q. Are you the son of the bank- 
rupt? A. 1 am. (2) Q. Do you keep house 
or board? A. I have boarded. (3) Where? 
A 140 W. 34th street. (4) Q. When? A. To- 
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day. (5) Q. When did you take it? A. 'I 
secured my place to-day. (G) Q. Today? 
A. Yes, sur. (7) Q. Where did you board 
previous to that? A. Brooklyn, 105 Hicks 
sti-eet, pai-t of the time. (8) Q. How long 
have you boarded there? A. Whenever I 
am here, off and on. (9) Q. About how 
long, some months and years? A. While in 
town, some two or three years. (10) Q. 
'VNTiere are your things? A. Still in my 
trunk. (11) Q. In Brooldyn? A. Yes, sir. 
(12) Q. You have not moved your things? 
A. No, sir. (13) Q. But you intend to move? 
A. I intend to do so this day. By Mr. Pea- 
body. (14) Q. Have you a place of business? 
A. 89 Pearl street, New York city. (15) 
Q How long have you had a place of busi- 
ness in the city of New York, sir? A. Since 
'GO. (IG) Q. Have you had a place of busi- 
ness in the city of New York all the time 
since 'G6 to the present time? A. Constant- 
ly. (17) Q. And have you been in business 
all the time there? A. Yes, sir. By Mr. 
Miller. (18) Q. What is yom* business there? 
A. I have an office there for tlie transaction 
of the Washington claim business, and also 
for the operation of a patent (19) Q. Are 
you in business on your own account? A. 
My own account. (20) Q. Not as derk or 
employee? A. No, sir." 

Taken before me this 14th day of April, 
1870. I. T. Williams, Register. 

BLATCHFORD, District Judge. As the 
register has thought it proper to postpone 
the proof of claims made by members of the 
family of one of the banlcrupts, amounting 
to tliirteen thousand five hundred and forty- 
eight dollars and sixty-two cents, until an 
assignee is chosen, on the ground that he 
thinks that such claims ought to be investi- 
gated by the assignee, I do not think proper 
that the son of the bankrupt, of whose fam- 
ily such persons are members, should become 
such assignee. I therefore do not eonfii*m 
or approve of his appointment. 



BOG-ERT V. The JOHN JAY. See Case No. 
7,352. 

In re BOGET. See Case No. 1,599. 

BOGGS (BENNETT v.). See Case No. 1,319. 

Case No. 1,601. 

EOGGS T. The LOtTTRA. 

[Betts' Sc. Bk. 533.] 

District Court, S. D. New York. March G, 1856. 

Salvage— Towage— Compensation — Exoubitast 
coxtkaot. 
[In moderate weather, a tug bronjrht a Portu- 
guese brig from 15 to 20 miles below Sandy 
Hook into New York harbor; and her agents 
libeled the brig for $2,000, alleging that she 
was disabled and in distress, and that her mas- 
ter had agreed to pay that sum. For the brig, 
it was shown that she only retiuired a pilot; 
that no one aboard could speak English; and 
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that she only intended to offer 200 Portuguese 
milreas ($224), which had been tendered. Held, 
that the service was a towage, merely, for 
which ?224 was a reasonahle compensation, and 
that even if the master agreed to pay $2,000, 
under apprehension of losing his vessel, the con- 
tract was exorbitant, and not enforceable.] 

[In admiralty. Libel by Walter D. C. 
Boggs agiiinst the brig Loutra for alleged 
salvage services. Decree for libellant, as 
for a towage.] 

S. P. Nash, for libellant. 

E. 0. Benedict, for claimant 

The brig was a Portuguese vessel of about 
100 tons bm'den, foxmd by the steam tug 
Huntress, on the 15th of January last, 15 or 
20 miles below Sandy Hook light, on the 
coast, with a signal up for a pilot. The tug 
took her in tow and brought her into this 
hai-bor, without injury or exposm*e to the 
tug or her crew, within a period of 3 to 5 
hours. The service was all performed in 
the day time, and in moderate weather. 
The libellant proves on his part that the 
master of the brig agreed to pay $2,000 for 
the service. The action is brought to re- 
cover that sum, and the libel charges that 
the vessel was disabled and in distress, and 
that the service was a salvage service. For 
the claimant it is proved that the brig only 
required a pilot; that neither her master or 
any of the crew could speak English; and 
that, by signs and figures passed between 
the master and the man from the tug, it 
was understood on the brig that 200 Portu- 
guese milreas, and npt $2,000, was the price 
agreed to be paid. That sum was offered to 
the libellant, and refused, before suit 
brought. 

THE COURT held that the service was 
one of towage, merely, and that the sum de- 
manded was unreasonal)le and exorbitant; 
that, if the master had made such agree- 
ment under apprehension of the loss of his 
vessel, the court would not enforce it against 
him; but that in this case the brig was in 
no peril, and the tug was entitled to no 
more than a fair compensation, which, on 
the facts, was adjudged to be 200 milreas, 
or $224, without costs. 



Case No. 1,603. 

BOGGS et ai v. PAUR et al. 

[3 Hughes, 504.] ^ 

Circuit Court, D. Maryland. July 5, 1879. 

CoLLisiox— Between STEAsr and Sail— Division 
OF Damages and Costs. 
Example where both vessels are in fault in 
a collision, and the damages are divided. 

CCn admiralty. Libel by Joseph E. Boggs 
and others against Israel M. PaiT and Henry 
A. Parr for damages caused by collision. 
Decree for libellants.] 

^ [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



BOND, Circuit Judge. This cause having 
been heard and considered, the court doth 
find the facts 'to be the libellants are the 
owners of the schooner Virginia and her car- 
go; and that the respondents are the own- 
ers of the steam-propeUer Ruggles. That be- 
tween eleven aod twelve o'clock on the night 
of March 1st, 187S, the Virginia was proceed- 
ing up the Chesapeake bay on a voyage from 
Accomac county, Virginia, to Baltimore, and 
the Ruggles was proceeding on a voyage in 
an opposite direction down the bay. Each 
of these vessels saw each other at the dis- 
tance of a mile or a mile and a half before 
they collided, but the schooner was navigat- 
ed in a«a unseamanlike manner, and instead 
of holding her course changed it once or 
twice, and brought about the collision by 
which she was sunk. But the court finds 
that, when the steamer saw the unskilful 
and dangerous way in whicb the schooner 
was being navigated, she did not use due and 
timely caution nor proper measures to pre- 
vent the impending danger. And the court 
finds the loss and damage to have been to 
the schooner and cargo twenty-six hundred 
and eight dollars. 

And it finds the conclusion of law to be 
that where a collision is caused by the fault 
of each vessel the damages aad costs are to 
be equally divided. And a decree wiU be 
entered accordingly. 

It is therefore, this 5th day of July, A. D. 
1S79, adjudged, ordered, and decreed that 
the libellants recover of the respondents the 
sum of thirteen hundred and fom* dollars, 
and that the cost of the case be divided, 
each party paying one-half thereof. 



BOGGS (UNITED STATES v.). See Case No. 
14,618. 



Case No. 1,603. 

BOGGS V. WILLARD. 

[3 Biss. 256;^ 4 Chi. Leg. News, 325; 16 Int. 
Rev. Rec. 22; 7 Am. Law Rev. 172.] 

Circuit Court, N. D. Illinois. June Term, 1872. 

Removal or Causes — Not after Trial and Fi- 
nal Hearing— Not to Obtain Rehearing. 

1. Under the act of March 2, 1867 [14 Stat. 
559, c. 196], for the removal of causes from 
state to federal courts, a party whose case has 
been tried in the state courts and appealed to 
the supreme court of the state, where the de- 
cree of the court below was reversed, with in- 
structions to dismiss the suit, has no right to a 
transfer of the case. 

[See Stevenson v. Williamson, 19 Wall. (86 
U. S.) 572; Brice v. Somers, Case No. 1,856.] 

2. An application comes too late after the is- 
sues have been tried in the state courts and a 
final hearing had. 

3. It was not the intention of congress that a 
party dissatisfied with an adjudication in the 
state courts should have the right to remove the 



* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Am. Irfiw Rev. 
172, contains only a partial report.] 
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cause into the federal courts and there have a 
rehparing. 

4. If the case is such an one as to give the 
party a right to a writ of error to the supreme 
court of the United States under the 2oth section 
of the judiciary act, a review may he had in 
that manner, but in no otlier. 

This was an application on the part of the 
complainant, George Boggs, for leave to file 
in this court a transcript of the record in this 
case, from the superior court of Cook county. 
[Application denied.] On the 6th of October, 
18GS, the complainant had filed his bill in the 
superior court of Cook county for relief 
against the sale under a power of sale con- 
tained in a certain mortgage given by himself 
to defendant Willard, setting up in substance 
that at the time the mortgage became due, 
complainant was in the state of Louisiana, 
and was there retained, by reason of the state 
of war which then existed, between the 
Southern Confederacy and the United States; 
that while the non-intercourse acts and the 
proclamations of the President in pursuance 
thereof were in force, the said TV''illard pro- 
ceeded to sell the property in question upon 
the mortgage, and defendant Smith became 
the purchaser thereof; that afterwards Smith 
conveyed the property to Willard, and that 
the defendants, Crane, Apthorp, Pitch, and 
■ Cotter, had since acquired some interest in 
the property by contracts or agreement with 
"Willard, who still held the fee thereof. Of 
the defendants, Crane and Fitch only were 
served with process. Willard appeared and 
answered, and an answer was also filed by 
Fitch, both of said answers denying the ma- 
terial allegations in the bill of complainant. 
The defendants, George Smith, Kedmond 
Cotter, and William P. Apthorp, were brought 
into court by publication. Replications were 
duly filed, and on the 7th of September, 18G9, 
the case was brought to final heaiing and a 
decree rendered granting the relief prayed 
for by the bill. The defendants, Willard and 
Fitch, appealed to the supreme coui't of this 
state, where the errors assigned were heard 
and considered at the September term, 1870, 
and the supreme court reversed the decree of 
the superior court, and remanded the case to 
the superior court for further proceedings, in 
conformity with the opinion of the supreme 
com^t, which was that the bill should have 
been dismissed. The opinion of the supreme 
court will be found in 56 111. 163. On the 
filing of the mandate of the supreme court in 
the superior court at the June term, 1872, the 
complainant petitioned for a removal of the 
case from said court to this court, under the 
provisions of the act of March 2, 1867 (14 
Stat. 558). This application was refused and 
the cause dismissed in conformity with the 
mandate and opinion of the supreme court. 
It was conceded that the petition and afiida- 
vits asking for the removal were in due form, 
and that a proper bond had been tendered. 

Edward S. Isham, for complainant. 
Goudy & Chandler, for defendants. 



BLODGETT, District Judge. Complainant 
now asks leave to docket the cause in this 
court, notwithstanding the action of the supe- 
rior court in the premises, on the ground 
that he has fully complied with the law 
and is entitled to a transfer of the case into 
this court, and we concede that his appUca- 
tion would be entitled to a favorable consid- 
eration were it not for the fact that the case 
seems to have been fully disposed of by the 
state com-fc prior to the making of this appli- 
cation. 

The act of March 2, 1867, is an amendment 
to an act for the removal of causes, in certain 
cases, in state courts, approved July 27, 1866 
(14 Stat. 306), which reads as follows: -'If 
in any suit already commenced, or that may 
hereafter be commenced, in any state court 
against an alien, or by a citizen of the state 
in which the suit is brought against a citi- 
zen of another state, and the matter in dis- 
pute exceeds the sum of five hundred dol- 
lars, exclusive of costs, it be made to appear 
to the satisfaction of the court, a citizen of 
the state in which the suit is brought, is or 
shall be a defendant, and if the suit, so far as 
relates to the alien defendant, or to the de- 
fendant who is the citizen of a state other 
than that in which the suit is brought, is or 
has been instituted or prosecuted for the pur- 
pose of restraining or enjoining him, or if tlie 
suit is one in which there can be a final de- 
termination of the controversy, so far as it 
concerns him, without the presence of the 
other defendants as parties in the cause, 
then, and in every such case, the alien de- 
fendant, or the defendant who is a citizen of 
a state other tha-a that in which the suit is 
brought, may at any time before the trial 
or final hearing of the cause, file a petition 
for the removal of the cause as against him 
into the next circuit court of the United 
States, to be held in the district where the 
suit is pending, and offer good and sufficient 
surety for his entering in such court on the 
first day of its session, copies of said process 
against him, and of all pleadings, deposi- 
tions, testimony, and other proceedings in 
said cause affecting or concerning him, and 
also for his there appearing and entering spe- 
cial bail in the cause, if special bail was orig- 
inally requisite therein, and it shall be there- 
upon the duty of the state court to accept 
the surety, aad proceed no further in the 
cause as against the defendant so applying 
for its removal." 

It will thus be seen that the right to trans- 
fer a cause from the state to the federal 
court must be exercised before the trial or 
final hearing of the cause has transpired in 
the state court. An examination of the rec- 
ord in this case shows that the superior court 
had proceeded to hear the issues made by 
the bill, answers and replication, and had ad- 
judicated tliereon; that ao appeal had been 
taken by part of the defendants to the su- 
preme court of the state, where the decree of 
the superior court was reversed, and the 
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cause remanded to be dismissed. This seems 
to me to be dearly a final bearing of the 
case. It -was competent for the supreme 
court, under the practice of this state, to 
have dismissed the bill- in the supreme court; 
but instead of doing so,tbey merely reversed 
llie decree of the superior court, and ordered 
the case back to the superior court, to be 
there dismissed in conformity "with their 
opinion.- So that the superior comt had no 
alternative, imder the mandate of the su- 
preme court, than to dismiss the biU in ac- 
cordance therewith. The motion for a trans- 
fer of the case was not made until after the 
case had been finally heard in both tribunals, 
and it clearly seems to me that the applica- 
tion for a transfer came too late. 

It was not the intention of congress that a 
party dissatisfied with sm adjudication in 
the state com-ts should have the right, after 
a decision against him, to remove the cause 
into the federal com'ts, and there have a 
rehearing. If the case was such an one as 
to give the party a right to a writ of error 
to the supreme court of the United States, 
under the provisions of the 2oth section of 
the judiciary act [1 Stat 85], a review may 
be had in that manner; but it seems clear 
to me that after a case has had a hearing be- 
fore the state court and been finally disposed 
of, the federal courts cannot take jm-isdic- 
tion of it, except as is provided in the 25th 
section. 

Other objections to this court taking juris- 
diction of the matter were also urged by the 
defendants; but as this point seems to me 
conclusive, I have not thought proper to al- 
lude to them. Application denied. 

NOTE [from original report]. On the dis- 
missal of the bill by the superior court, the 
complainant sued out a writ of error from the 
supreme court, and the cause was submitted 
at the September term, 1873, and is now pend- 
ing. For numerous authorities on this question 
of removal from state courts, consult, also, AJc- 
erly v. Yilas [Cases Nos. 119, 120]; Kingsbury 
V. Kingsbury [Id. 7,817]. 



BOGGS, The PAUL. See Case No. 10,846. 



Case Wo. 1,604. 

The BOHEJUAN. 

[Cited in The W. B. B., Case No, 17,306, 
Nowhere reported; opinion not now accessible.] 



BOHLENS (MULIiER v.). See Case No. 9,- 
914. 

BOEHNIEB pUWELIi t.). See Case No. 4,- 
213. 

BOHN (SjNIITH v.). See Case No, 13,015. 

BOIOE (UNITED STATES v.). See Case No. 
14,019, 

BOILEAU (LAjMBSON v.). See Case No 8,- 
030. 

BOIT (DE LOVIO v.). See Case No. 3,776. 
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BOJORQUES (UNITED STATES v.). See 
Case No. 14,620. 



Case No. 1,605. 

BOKER et al. v. BRONSON. 

[4 Blatchf. 472; * 44 Hunt, Mer. Mag. 74.] 

Circuit Court, S, D. New York. Oct. 31, 1860. 

Customs Duties — Issufficiext Appraisement — 
PiJOTEST— New TriaJ/— Ixcojiplete Trial. 

1. A protest against the payment of duties 
on the ground that "the appraisers had not used 
or employed sufficient means, or made suffi- 
cient examination" of the article, to determine 
its value, may be sufficient, under the decision 
in Converse v. Burgess, IS How, [59 U. S.] 413, 
as a foundation for proof that the appraisers 
did not examine samples from the statute num- 
ber of packages, and did not at all examine 
either packages or samples, but it offers little 
information to the collector as to the real 
ground of the objection. 

2. A new trial was granted, on payment of 
costs, on account of the loss of papers in the 
custom-house, and because it was doubtful 
whether the truth of the transaction appeared 
on the trial, for the want of the proper prepara- 
tion of the defence. 

At law. This was an action [by John G. 
Boker and others] against [Greene C. Bronson] 
the collector of the port of New York, to recov- 
er back an excess of duties paidimderpi'otest 
on an importation of liquors. At the trial, 
the plaintiffs had a verdict, and the defendant 
now moved for a new trial, [Granted.] 

Almon W. Griswold, for plaintifiEs. 
James I. Roosevelt, Dist. Atly., for defend- 
ant 

NELSON, Circuit Justice. The principal 
question in this case is, whether or not the 
protest is sufficiently explicit, within the re- 
qmrement of the act of congress of Febru- 
ary 26, 1845 (5 Stat 727). The words of the 
act are, that, before making payment of the 
duties, the importer must protest in writing, 
signed by him or his agent, setting forth 
"distinctly and specifically the grounds of 
objection" to the payment of the duties. In 
Converse v. Bm-gess, 18 How. [59 U. S.] 
413, the following words were held sufficient 
to raise an objection on the ti-ial that the ap- 
praisers had not made the proper examina- 
tion of the goods from the several packages, 
as required by the act: "That the goods 
were not fairly and faithfully examined by 
the appraisers." In that case, the article 
imported was sugars from Cuba, and the 
samples upon which the appraisement was 
made, had been drawn from the casks, and ex- 
posed for some time to the air, and would not 
afEord a true criterion by which to judge of 
the value of the ai-ticle. The majority of 
the judges were of the opinion that the pro- 
test was sufficiently specific to cover the ob- 
jection. In the present case, the question 
of appraisal arises in regard to an importa- 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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tion of liquors, and the objection is that the 
examination was defective in not examining 
samples from the statute number of pack- 
ages, and also that neither packages nor 
samples were at all examined by the apprais- 
ers. The words in the protest, which are 
claimed to cover the objection, are, that "the 
appraisers had not used or employed suffi- 
cient means, or made sufficient examination 
of said brandies," to determine their value. 

It may be difficult to distinguish this case, 
so far as the sufficiency of the protest is con- 
cerned, from the case above referred to, but 
the words, in the connection in which they 
are found, could afford but little information 
to the collector as to the real ground of the 
objection. They are found among a mass 
of objections covering almost every one that 
can arise under the revenue laws and ex- 
tending over several sheets of foolscap. Cer- 
tainly, the collector would be obliged to go 
over the entire process of carrying goods 
through the custom-house, in every instance 
of entiTj in order to meet the almost count- 
less objections enumerated in this paper. 
The protest seems to have been made with- 
out reference to any specific objection, but 
with a view to hit any that might happen in 
the course of levying the duties. I think 
that the departure from a strict construc- 
tion of the act in the case above referred to, 
has led to this general and indefinite state- 
ment of the objections, and that it may be 
necessary for congi'ess to intei'pose and cor- 
rect the abuse. 

The trial in this case was embarrassed on 
account of the loss of the 'papers in the cus- 
tom-house, and it is exceedingly doubtful 
whether the truth of the transaction ap- 
peared on the ti-ial, for the want of the 
proper preparation of the defence. I shall 
gi'ant a new ti-ial, with a view to enable the 
government to fm-nish the proper evidence, 
if in their power, but it must be on payment 
of costs. 

[NOTE. For denial of motion for judgment 
on tlie verdict because of nonpayment of costs, 
see Case No. 1,606.] 



Case M*o. 1,606. 

BOKER V. BRONSON. 

[5 Blatchf. 5.]^ 

Circuit Court, S. D. New York. Jan. Term, 
18G1. 

Pkactice— Okdeks — Entry of Ordek ox De- 
cision. 

1. Tlie practice, in this court, on a decision 
beins made by tlie court, is to enter a formal 
order upon it, and not to regard the decision it- 
self as an order. 

[Cited in Plant v. Gunn, Case No. 11,205.] 

2. Wliere, on a motion for a new trial, a writ- 
ten decision was made by the judge holding the 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and hei-e reprinted by permission.] 



c(Jurt, and filed, granting a new trial on con- 
dition of the payment of costs "within twenty 
days after service of this order," and no other 
or more formal order was made, and the costs 
were not paid: Edd, that the party mailing the 
motion was not in default, in not paying the 
costs. • 

At law. This was an action at common 
law [by John Cr. Boker against Greene 0. 
Bronson], in which a verdict was rendered 
for the plaintiff. On a motion for a new 
trial made by the defendant, a written de- 
cision was made by the judge holding the 
court, and filed, granting a new trial on con- 
dition that the defendant "pay the costs of 
the ti'ial within twenty days after service 
of this order." [Case No. 1,605.] No other 
or more formal order was made. A copy of 
the decision was served, but, the costs not 
having been paid, the plaintiff now moved 
for judgment on the verdict. [Denied.] 

Almon "W. Griswold, for plaintiff. 
James I. Roosevelt, Dist. Atty., for de- 
fendant. 

SMAIjLEY, District Judge. The question 
of practice in this case is, whether the de- 
cision Of the judge is to be considered as an 
order, or whether a regular order should 
have been entered. The practice in this 
court is, to enter an order upon a decision 
made by the court As no such order was 
entered in this case, the defendant was not 
in default in not paying the costs. The 
proper course was for the plaintiff to en- 
ter the order and serve a copy of it. 

Motion denied. 



Case No. 1,606a. 

BOKER V. REDFIELD. 

[40 Hunt, Mer. Iilag. 705.] 

Circuit Court, S. D. New Yorli. 1S59. 

CcsTosis Duties — ^Waiver of Objection— Sim- 
ilar Artict-ep. 

[1. The provision of the tariff act of August 
30, 1842 (5 Stat. 564), that when an appraise- 
ment is made upon an increased valuation, and 
not on that in the invoice, tlie appraiser shall 
view the property, and that if he does not do so, 
and the importer pays the duty under protest, 
the latter can recover it bacli, is intended for 
the benefit of the importer, and is waived by 
failure to protest.] 

[2. The law requires that the importer shall 
specifically and distinctly state in his protest the 
ground of objection to the payment of the du- 
ties, and a recovery thereof can only be liad by 
the importer on the ground stated.] 

[3. Under the provision of the tariff act of 
August 30, 1812 (5 Stat. 5G5), that tliere shall 
be levied on each non-enumerated article which 
bears a similitude, either in material, quality, 
or texture, or the use to wliich it may be ap- 
plied, to any enumerated articles charjreable 
with duty, the same rate of duty which is levied 
and charged on the enumerated article whicli it 
most resembles in any of the particulars men- 
tioned, it is not contemplated that non-enume- 
rated articles should in every particular bear a 
similitude to an enumerated article.] 
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At law. Action by John G. and J*. Boker 
against Heman X Redfield, collector, etc., to 
recover back certain duties oa importations 
of brandy and gutta percba paid under pro- 
test, and alleged to Lave been illegally ler- 
ied. Tlie jury found for the plaintiffs on 
tlie gutta percba, and for tbe defendant on 
the brandy.] 

INGERSOIili, District Judge (charging tbe 
jury). The plaintiff or plaintiffs in this case 
some time ago paid a certain amount of 
money for duties upon an importation of 
brandy, and also for duties upon an imjpor- 
tation of a quantity of gutta percha. A 
greater valuation was put upon the brandy 
at the custom-house than was contained in 
tlie invoice, and the duties assessed upon 
that increased valuation of the brandy, were 
paid by the plaintiffs. The claim upon the 
part of the plaintiffs is that that increased 
valuation was not made according to law; 
that the mo5iey received by the collector 
from them was unlawful, and that they 
have a right to recover it back. The claim, 
so far as regards the gutta percha is, that 
it was by law liable to a duty of only 10 per 
cent; that the collector imposed upon it a 
duty of 20 per cent; and the object is to 
recover back from the collector that addi- 
tional duty of 10 per cent which it is claim- 
ed was illegally exacted. 

I will first turn your attention to the ques- 
tion, arising upon the duties paid upon th,e 
brandy. Where an appraisement is made 
upon an increased valuation from that put 
in the invoice, the law provides that the ap- 
praiser shall view the property— and the im- 
porter has a i-igbt to insist upon it; and if 
he does insist upon it, and the appraiser 
raises the duty without viewing the prop- 
erty, the importer has a right to complain. 
And if he pays the duty upon the increased 
valuation, and makes his protest, he can 
recover it back. This provision of law is 
made for the benefit of the importer, and so 
far as it is of benefit to him, he can waive 
it; and if be does waive it, he cannot after- 
wards say that the requirements of law have 
not been complied with. In this respect, so 
far as the brandy is concerned, these require- 
ments of law were not complied with. 
There was an increased valuation, and the 
duties on the increased valuation to the 
amount of §333.56 were collected. But the 
importer cannot be permitted to say that 
the property was not viewed by the apprais- 
er, imless he has made a protest to that ef- 
fect. He is confined to his protest. If there 
Las been an illegal exaction, still the import- 
er cannot complain about it unless he file at 
the time of the payment, or before the pay- 
ment, the protest such as is prescribed by 
law, which protest is a statement in writ- 
ing, setting forth distinctly and specifically 
the ground of objection to the payment of 
the duties. And the construction that I put 
upon this protest in this case is not that the 



appraiser did not view the brandy, but the 
specific objection is that he did not either 
examine said brandy in casks, nor samples 
of one cask in ten. And if one cask in ten 
was examined by samples, and if before this' 
appraisement was made it was examined 
by samples of one at least in ten in this 
particular case— if that took place, then the- 
importer cannot recover back the amount 
paid. So that if you should be of the opin- 
ion that, before this appraisement was made, 
this brandy was examined by samples, at 
least one sample in ten packages, the plain- 
tiffs could not recover back the amount of 
duty, even though it may have been illegally 
exacted. The law prescribes that the im- 
porter should set forth in his protest the rea- 
sons why he objects to the proceedings of 
the appraiser; and the reasons in this pro- 
test ai'e that he did not examine by sample 
one sample in ten of the packages, and if the 
appraiser did not so examine it, then there 
can be no recovery back of the amount paid. 
Whether the appraiser has or has not, de- 
pends upon the testimony of the witnesses- 
from the custom house, who have been ex- 
amined before you. 

The other items are for an excess of duties 
paid on the importation of gutta. percha by 
three several importations. You need not 
trouble yom'selves about the protest so far 
as it respects gutta percba. If the collector 
had no right to impose a greater duty than 
10 per cent, and as he did impose 20 per 
cent, upon it, in .such a case as that the 
plaintiffs would have a right to recover this 
10 per cent, back; and the question resolves 
into this: What rate of duty was this gut- 
ta percha liable to? When the tariff law 
of 1846 [9 Stat 42] was passed, congress- 
enumerated all the principal articles upon- 
which duties were to be paid; that is, of 
such articles as were known to them. In- 
dia rubber and its uses were known to them 
at that time; and therefore they imposed 
upon it a duty of 10 per cent Gutta percha 
and its uses were not known to them at that 
time; therefore they could put no specifie 
duty upon it. But it bad oeen provided in 
the act of 1842 [5 Stat 548] that, where cer- 
tain non-enumerated articles were inti'O- 
duced into the country, they should pay a 
duty according to a rule which was laid 
down in that act of congress of 1842. Gut- 
ta percha was not introduced into this coun- 
try until 1847; and the rule is that non- 
enumerated articles, which are not similar 
In any respect to any enmnerated articles, 
pay a duty, according to act of congress of 
1846, of 20 per cent But according to this- 
provision of the act of congi-ess of 1842, it 
is provided that there shall be levied and 
collected and paid on each and every non- 
enumerated article which bears a similitude, 
either in material, quality, or texture, or to- 
the use to which it may be applied, to any 
enumerated articles chargeable with duty, 
the same rate of duty which is levied and 
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cliargred on the enumerated article -n'Licli it 
most resembles in any of the particulars 
above mentioned. 

And the question is whether there is with- 
in the meaning of this law a similitude be- 
tween India rubber and gutta percha, either 
in quality, material, texture or the uses to 
which they are applied: and if there is with- 
in the meaning of this law such similitude, 
then it follows that gutta percha was sub- 
ject only to a duty of 10 per cent. The plain- 
tiffs claim that there is this similitude, not 
only in the use to which it is applied, but 
also in the material itself. Both India rub- 
ber and gutta percha come from the gum 
or sap of trees. They are both imported 
from foreign countries, and when vulcanized 
they are both applied to similar uses; they 
are made into coats and other articles. Aft- 
er they are hardened by the vulcanizing pro- 
cess, they are made into combs, canes, pen- 
cil-cases, knives and forlis, picture frames, 
and every thing of that tind to which a 
hardened substance is adapted. This law 
of congress did not contemplate that the 
non-enumerated articles should, in every par- 
ticular, bear a similitude to an emmaerated 
article. The law is, that there shall be lev- 
ied, collected, and paid on each and every 
non-enumerated article which bears a sim- 
ilitude, either in material, quality or texture, 
or the use to which it may be applied, to 
any enumerated article chargeable with 
duty, the same rate of duty which is levied 
and charged on the enumerated articles 
which it most resembles in any of the par- 
ticulars above mentioned. And when there 
is such a similitude, the same duties are as- 
sessed on non-enumerated articles as are as- 
sessed on an enumerated article which they 
most resemble. There is no evidence in this 
case that there is any similitude between 
gutta percha in the use to which it is ap- 
plied, and any enumerated article except 
India rubber. You are, therefore, to deter- 
mine whether this gutta percha has a sub- 
stantial similarity either in its material, 
quality, textm-e, or the use to which it may 
be applied, to India rubber; and if it has, 
it will follow that it was subject to a duty 
of 10 per cent, and consequently that there 
was an excess of 10 per cent, received by 
the collector, which he was not authorized 
to receive. You need not trouble yom-selves 
with the amount I will instruct you to call 
yomr attention to two question: Fii'st, 
whether, under the instructions I have giv- 
en you, you find for the plaintifiC on the im- 
portation of the brandy or for the defend- 
ant; and then you are to determine wheth- 
er you find for the plaintiff or defendant on 
the claim made for the excess of duty paid 
on the gutta percha. If you find for the plain- 
tiff on either of these two claims, the amounts 
can be ascertained by a reference, etc. 
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Case liTo. 1,607. 

BOLCHOS V. DAKREL. 

[Bee, 74.] ^ 

District Court D, South Carolina. Sept 29, 

1795. 

Prize— Neutral Pkopekty ix Enemy's Ship— 
Captuke of Moktgaged Pkopekty. 

Neutral property in an enemy's ship is forfeit- 
ed by the 14th article of the treaty between tlie 
U. States and France. If mortgaged property 
is left in the possession of the mortgagor who 
puts it on board the vessel of a belligerent, it 
is subject to capture, and the mortgagee is with- 
out remedy. 

[Distinguished in IT. S. v. The Areola, Case 
No. 14,464a.] 

In admii-alty. 

[Before BEE, District Judge.] 

Captain Bolehos captm-ed and brought in- 
to this port a Spanish prize; on board of 
which were these slaves, formerly mort- 
gaged to Savage, whose agent, [Edward] Dar- 
rel, by virtue of Savage's mortgage, seized 
and sold them. The facts have been admit- 
ted, and I am called upon to pronounce on 
the law arising therefrom. 

I was at first doubtful whether this com*t 
had jurisdiction, Barrel's seizm-e, under the 
mortgage, having been made on land. But 
as the original cause ax*ose at sea, every 
thing dependent on it is triable in the ad- 
miralty. Cro. Eliz. GS5, Yel. 135, Le Caux 
and Eden, and other cases are full to this 
effect If, indeed, I should refuse to take 
cognizance of the cause, there would be a 
failm-e of justice, for the com't of common 
law of the state has already dismissed the 
cause as belonging to my jurisdiction in the 
admiralty. Besides, as the 9th section of the 
judiciary act of congress [Act Sept. 24, 1789, 
1 Stat. 77] gives this court concm-rent jm'is- 
diction with the state courts and circuit 
com-t of the United States w^here an alien 
sues for a tort, in violation of the law of na- 
tions, or a treaty of the United States, I dis- 
miss all doubt upon this point. 

Bolehos demands restitution of these ne- 
groes, by virtue of the 14th article of our 
ti-eaty with France. The claimant contends 
that the negroes are not within that clause, 
as they were not laden on board the prize by 
the real owner, the mortgagee. And that no 
unauthorized act of the mortgagor ought to 
affect an innocent third person. As to this 
point, it is true that a mortgage vests a 
right in the mortgagee under certain condi- 
tions, and for certain purposes. Yet while 
the property continues in possession of tiie 
mortgagor, he may exercise the rights of an 
owner, may maintain trespass or trover for 
it, or, as in the present case, may hire it to 
others. But the question of property is 
here of little consequence; for the mort- 
gagor is a Spanish subject and the mort- 
gagee a subject of Great Britain. 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 
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It is certain that tlie law of nations 
would adjudge neutral property, thus cir- 
cumstanced, to be restored to its neutral 
owner; but the 14th article of the treaty 
with France alters that law, by stipulating 
that the property of friends found on board 
the vessels of an enemy shall be forfeited. 
Let these negroes, or the money arising 
from the sale, be delivered to the libeUant 
But as there was colourable ground for the 
defendant's seizing them on behalf of his 
principal the mortgagee, let the costs be 
paid by each party for himself, and the ex- 
penses of the suit be divided. 



BOLD RUNNER, The (GOVE v.). See Case 
No. 5,644. 

BOLTER (REILING- v.). See Case No. 11,- 
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Case K"o. 1,608. 

The BOLINA- 
[1 Gall. 75.] ' 

Circuit Court, D. Massachusetts. May Term, 

1812. 
Embakgo— Act Jan. 9, 1 809— Seizure — Informa- 

TiOK— SDFFICIENCY— PUOCEEDIXG IX REM— AU- 
THORITY OP Collector — SoFFioiENcr op No- 
tice — ^District Courts— Jurisdiction. 

1. In an information on the third section of 
the act of the 9th January, 1809, c. 72 [4 Bior. 
& D. Laws, 190; 2 Stat. 507], for not unloading, 
or giving bonds, the time of receiving the act 
at the port, where the offence was alleged to 
have been committed, and also of the notice to 
unload, were material and traversable. 

2. In such an information, it was held insuffi- 
cient to allege, that notice was given "to dis- 
charge the cargo, or to give bond, according to 
the law in such case provided." The nature of 
the reauisition should have been stated, and to 
whom the notice was given, that the court 
might judge of its sufficiency. 

3. A prosecution in rem, is authorized by the 
act 9th January, 1809, c. 72, and an informa- 
tion would have Iain upon common law princi- 
ples, even had no mode of prosecution been pro- 
vided. 

4. The collector, by that act, was authorized 
to seize for any violation, and would have had 
the right, even upon general principles. 

5. To make such a seizure legal, it was not 
necessary that it should be made by the collect- 
or in person, or by his written authority; nor 
that a record of such seizure should be made. 

6. The court has jurisdiction in revenue 
causes, although the property seized may nev- 
er have come into possession of the officers of 
the court. 

[Cited in U. S. v. The Reindeer, Case No. 16,- 

14i.] 

rSee The Abbv, Case No. 14; The Little Ann, 
Id 87397; The :Merino, 9 "Wheat. (22 U. S.) 
401.] 

7. Of the exchequer practice in England. 

8. It was not necessary that the collector's no- 
tice, under this act, should specially state the 
reciuisitions of the act. 

[9. Cited in Robinson v. Hook, Case No. 11,- 
956, to the point that in information on seizures 
the informer is always, as seizor, named a par- 



pieported by John Gallison, Esq.] 
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ty, and, if he is entitled to any share of the 
forfeiture, the judgment of the court ascer- 
tains and decrees it] 

P.O. Cited in TJ. S. v. Trice, 30 Fed. 495, to 
the point that penal acts should be interpreted 
according to the manifest intent of the legis- 
lature.] 

[Appeal from the district com-t of the 
United States for the disti-ict of Massachu- 
setts.] 

G. Blake, for United States. 

Mr. Prescott, for claimant 

STORY, Circuit Justice. An information 
of seizure was, on the 13th February, 1809, 
filed against the Bolina and eai-go, for not 
unlading her cargo, or giving bonds, pur- 
suant to the 3d section of the act of Janu- 
ary, 1809, c. 72 [4 Bior. & D. Laws, 190; 2 
Stat 507]. Upon the hearing in this court 
the material facts appeared to be:— That on 
the 17th of January, 1809, the schooner Boli- 
na lay at Newbui'yport, nearly laden with a 
cargo of fish and lumber. On the 16th or 
17th of the same month, the act of the 9th 
of Januai-y, 1809, was received at the cus- 
tom house at Newburyport On the 17th of 
the same month, the collector of that port 
sent a written notice to the claimant as fol- 
lows. "Collector's office, Newbm-yport IT^th 
January, 1809. You are hex-eby required to 
comply with the requisitions of the law, by 
^ving bond, or unlading your vessel, the 
schooner Bolina. I am, &c., Ralph Cross, 
Collector. Mr. Solomon HaskeU." This no- 
tice was received by the claimant on the 
same day. A few days after, the coUector 
called in person on the claimant, and told 
him he had better comply with the law, by 
unloading or giving bonds. It does not ap- 
pear what the claimant's answer was to this 
recommendation. On the 21st of January, 
the claimant procured a policy to be under- 
written on the vessel and cargo, against sei- 
zure and condemnation by the government 
On the 28th of the same month, an officer of 
the customs was sent to the claimant to in- 
form him that the ten days had expired; to 
which notice he retm-ned no particular an- 
swer. On the 1st of Februaiy, the collector 
directed the sm-veyor of the customs to take 
possession of the schooner and cargo, as for- 
feited; which he accordingly did, and gave 
information of the seizure, on the evening 
of the same day, to the claimant. From this 
time to the 20th of December, 1809, the 
schooner and cargo remained in charge of the 
inspector of the customs, under the direction 
of the collector, and was then, upon appli- 
cation of the parties, sold by order of com-t 
On the 23d of February, 1809, process was 
served on the vessel and cargo, according to 
the usual manner in revenue causes, and no- 
tice thereof was given to the person having 
charge of the schooner, and also by advertise- 
ments in the public newspapers. It was fm-- 
ther in evidence, that sometime between the 
9th and 20th of January, 1809, a public 
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meeting was had of many of the merchants 
of Newburyport, at which they voted not to 
give bonds according to the act of 1809 
[supra], but it is not proved that the claimant 
was present. 

A variety of grounds of defence have been 
presented to the court by the learned counsel 
for the claimant, and now remain for their 
decision. 

1. It has been contended, that the act 
does not authorize any prosecution in rem, 
but confines the remedy for violations of it 
to personal suits. I do not think that this 
objection can be much relied upon, because 
the 12th section of the act authorizes all 
forfeitures under it to be recovered "by an ac- 
tion of debt, or by indictment or information." 
Now the latter is equally applicable to pro- 
ceedings for penalties, and to proceedings 
in rem, for forfeitm-es. And it cannot be 
imagined, that the legislature should have 
decreed forfeitui-es in rem, and provided for 
tlieir recovery either by action of debt, or 
indictment. And yet they must be presumed 
to intend, that these forfeitures might, in 
some shape, be recovered. The word infor- 
mation is therefore justly and rationally in- 
serted by the legislature, for this pm-pose. 
But if there had been no mode of prosecu- 
tion provided, I should have had no doubt 
tliat an information would have lain upon 
common law principles. 

2. It is further contended, that the collector 
had no authority to make a seizure in this 
ease, it not being within the express purview 
of any statute giving him authority to seize. 
To this it has been answered, that the 
case is within the 70th section of the collec- 
tion act of 2d March, 1799 D- Stat. 678], 
which enacts, that the several officers of the 
customs shall have authox-ity to make sei- 
zm-es of vessels and goods, which shaU be 
liable to seizure, under that act, or any oth- 
er act of the United States thereafter made, 
respecting the revenue. I wiU not under- 
take to say how far the present may be such 
an act, because in my judgment, the resolu- 
tion in the negative will not assist the claira- 
ant.= At common law, any person might 
seize uncustomed goods to the use of the 
king and himself , and thereupon inform for a 
seizure; and if the informer be not entitled 
to any part, the whole shaU, on such infor- 
mation, be adjudged to the king. This doe- 
trine is supported by the authority of I/ord 
Hale (Hfirg. Law Tracts, 227); and better 
authority could not be; and by the judgment 
of the coiu't in Roe v. Roe, Hardr. 185, and 
Maiden v. Bartlett, Parker, lOo. This right 
of seizm'e, as to the customs, was restrained 
to officers of the customs and others special- 
ly authorized by the statute 13 & 14 Car. 
11. c. 11, g§ 15, 17; but it remains in aU oth- 



= See Act Feb. 18. 1793 [1 Stat. 315], c. 8, § 
27. which !rive<! authority to officers of the cus- 
toms to seize for any breaches of the laws of 
the United States. 
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er cases, as it stood at common law. On 
general principles, therefore, the objection 
would be without foundation. But upon 
the true constniction of the act of [January 
9] 1809 [2 Stat. 507], I apprehend, that cus- 
tom-house officers are directly authorized. 
They are specially required to carry the act 
into effect; and in cases of seizmre, other 
than by commanders of the public armed 
ships, the forfeitiu-es are to be distributed 
according to the collection act of 2d March, 
1799, section 91 [1 Stat. 697]. Now by that 
act, one moiety is in general adjudged to the 
collector, naval officer, and surveyor of the 
port or such of those officers as exist in the 
district; but if the forfeiture is recovered in 
pursuance of information from a third per- 
son, such informer is entitled to one half of 
the moiety. The other moiety belongs to- 
the United States, unless in cases of infor- 
mation by an officer of a revenue cutter, in 
which latter case the officers of such cutter 
take a moiety, and the collector, and the^ 
United States, each one half of the remain- 
ing moiety. If this be ti'ue, it would cer- 
tainly give an implied authority to the col- 
lectors and other informers to pursue, by 
seizui-e, the rights which the law attaches to- 
them. 

3. It is further objected, tliat even if the 
collector was duly authorized, the seizure 
was not lawfully made, because made by a 
verbal, and not a written authority of the 
collector, or by himself in person; and fur- 
ther, because no record or memorandum was 
made thereof. But I know of no statute re- 
quiring such authority to be in writing; and 
if the objection be well founded, it rides over 
all the ordinary revenue proceedings. Yet in 
point of practice, no such order has been 
usually given, nor deemed necessary; and 
certainly no record has been required of 
such seizm*e. And for what purpose should 
it be done? The seizure itself is full notice, 
for the possession is notorious and open. 
If wrongfully takea, the party has his reme- 
dy against the person in possession, even in 
the admiralty: If rightfully, the proceed- 
ings immediately advance into information 
and condemnation. I have looked into this 
subject (so far as the books would enable 
me) to learn the mode of proceediag in Eng- 
land. Lord Hale says (Harg. Law Tracts, 
22G), as to an information of seizure, which 
is against no person certain, the party that 
seizeth the goods, as uncustomed, prefers aa 
information in the exchequer, praying that 
the goods may remain forfeit; upon which, 
there goes out a writ to appraise the goods, 
and upon the retura of the appraisement, 
proclamation is made, that if any man win 
come in, he shall be heard. If upon or be- 
fore this proclamation, the owner will come 
in and claim propeiiy, and plead, he may 
thereupon have the goods delivered upon se- 
curity, if the same be bona peritura. But if 
none come in to plead to their forfeiture, 
judgment is givea that the goods remain for- 
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feitea, and tliis judgment concludes the par- 
ty's interest; and it is but reasonable it 
should be so; for he hath notice of the suit 
by the seizure, by the appraisement, and by 
the proclamation in court. This is confirmed 
Dy other authorities. Maiden v. Bartlett, 
Pai'ker, 105; Jilod. Pr. Exch. 141. And where 
a seizure is made, either in town or countiy, 
the officer seizing is by the exchequer rules 
xeanired to transmit an account thereof to the 
solicitor of the customs, in order to have a 
writ of appraisement issued, and an informa- 
tion filed. Mod. Pr. Exch. 139. But it is 
no where stated, that it is necessary for the 
•officer to make a record of his doings, al- 
though it was formerly necessary for him to 
prove, on the trial, the exact manner and 
method of seizure: but even this is now, by 
St. 9 Geo. IL c. 35, § 34, dispensed with; and 
the allegation of seiziu-e stated ita the infor- 
mation is held sufficient proof thereof , and the 
court is to try the merits, without further in- 
quiry into the fact of seizm-e. Maiden v. 
BarUett, Parker, 105. I am therefore well 
satisfied, that the party can take nothing by 
this objection. 

4. It has been also slightly contended, that 
upon the facts there was no seizure, but a 
mere possession and detentio-a: but the pos- 
session was diligently followed up by an in- 
formation of forfeiture: and it seems to me 
to have been as fuE and complete as any 
seizure could be. 

5. It has been further contended, that it 
•does not appear that the property ever was 
in the custody of the officers of the court, 
without which the court has no jurisdiction: 
:and that the collector could have no legal 
custody after information filed, this not behig 
a case within the 69th section of the col- 
lection act 2d March, 1799 [1 Stat 678], but 
to be governed by the regulation of the act 
8th May, 1792, § 4 [1 Stat. 277]. Now ad- 
mitting this argument to be correct, and that 
I can notice the irregularity, if any exists, 
(which I think I cannot), still it seems to me. 
sufficient appears on the record and in the 
facts, to show that the schooner and cargo 
were taken into the custody of the court, 
for it has been sold by its order, and the 
proceeds are . now within its control. The 
seizure is declared to be by the collector for 
the use of the United States; possession was 
held for this pm'pose at the time of the 
service of the process, and was afterwards 
-continued with the assent of the marshal, 
and ought therefore to be adjudged his pos- 
session. Besides, the provision of the act 
•Sth May, 1792, is not restrictive of the juris- 
diction, but merely directory to the officer. 
Further; in the admk-alty, in all proceedings 
in rem, the court has a right to order the 
thing to be taken into the custody of the 
law, and it is presumed to be in the custody 

-of the law, unless the contrary appears; and 
when once a vessel is libelled, then she is 
■considered as in the custody of the law, and 
at the disposal of the coxut, amd monitions 



may be issued to persons having the actual 
custody, to obey the injunctions of the court. 
Jennings v. Carson, 4 Cranch [8 U. S.] 2. 
The jurisdiction of the admiralty however is 
not founded on that circumstance. It is no- 
torious, that a condemnation may take place 
ia a prize cause, even when the prize is lying 
within the port of an ally or a neutral, and 
this right of jm'isdiction and condemnation 
equally applies to mtmicipal seizures in the 
name of the sovereign, while the property is 
in a neutral port. Hudson v. Guestier, Id. 
293. If indeed the possession of the sover- 
eig^i be lost "by recapture, or escape, or vol- 
untary discharge, the courts may thereby 
lose the jurisdiction .acquired by the seizure, 
but such loss is not to be presumed. On the 
instance side of the admiralty, its jurisdio 
tion is not in general founded on possession 
of the thing. It may exercise complete, ju- 
risdiction as to seamen's wages, as to marine 
torts, as to collisions, and perhaps as to 
salvage, without it, and rest entirely on 
the process in personam. Nor is the objec- 
tion well founded in the proceedings in the 
exchequer. As far as I can comprehend 
them, if the seized goods are not sold on the 
second proclamation, the seizing officer be- 
comes by the judgmesit a debtor to the king 
for the amount of their appraised value, or 
so much of it, as belongs to the king, and 
chargeable accordingly. Mod. Pr. Exch. 143, 
26.^, 269. But the king may elect to take the 
goods himself, or the share to which he is 
entitled; in which ease the judgment is so 
rendered, and the seizing officer is, by the 
judgment, declared chargeable accordingly. 
Attorney General v. Lade, Parker, 57, 67, 
and cases therein cited. And where the in- 
former or other bidder pays the appraised 
value, a writ of delivery issues to the com- 
missioners of the customs, in whose custody 
it seems the goods have latterly been by 
virtue of the statute 12 Geo. I. c. 28, § 1, and 
where the goods remain with the seizing offi- 
cer, and are to be specifically delivered up, a 
writ of delivery issues for this pm-pose. 
Mod. Pr. Exch. 221, 226, 229; Parker, 57. 
From this, as also from the preamble to 
the statute of 12 Geo. L, I gather, that pre- 
vious to that statute, the goods seized had 
uniformly remained in the hands of the seiz- 
ing officer; and thereby great frauds had 
been committed. That at no time had the 
officers of the court the custody of goods 
seized; and that the exchequer acted direct- 
ly by its process upon the persons, in whose 
custody the goods seized were remaining. 
Nor do I perceive any inconvenience in this 
course, as all attempts of authority might be 
summarily redressed by the inherent powers 
of the coui-t. But to return. The district 
court of the United States derives its jmis- 
dietion, not from any supposed possession of 
its officers, but from the act and place of 
seizure for the forfeitm-e. Act Sept 24, 
1789, c. 20 [2 Bior. & D. Laws, 60; 1 Stat 
i 77, § 9]. And when once it has acquired a 
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regular jurisdiction, I do not perceive how 
any subsequent irregularity would avoid it. 
It may render tlie tQtimate decree i-neffectual 
in certain events, but the regular results of 
the adjudication must remain. I do not ap- 
prehend that an accidental destruction by 
fire would prevent the court from protecting 
its officers from prosecution, by pronouncing, 
if just, a regular condemnation. 

6. A further objection is, that the notice 
given by the collector was in point of 'aw 
wholly insufficient, and that, as the act is 
highly penal, every preliminai-y to the for- 
feiture should have been minutely and sedu- 
lously observed. Without doubt, penal ac- 
tions are to be eonsti-ue.d sti-ictly; but when 
the language is plain, and the requisitions 
are clear, the court are bound to give them a 
reasonable interpretation. See The Harriet 
[Case No. 6,099]; U. S. v. Winn Ud. 16,740]. 
The section of the act now under considera- 
ation requires, that the owners of vessels 
laden in whole or in part, at the time when 
the act should be received at the several 
custom houses, "shall, on notice given by the 
collector, either discharge such cargo, or give 
bond for the same," pursuant to the act 
Now it is said, that the notice should have 
been special, as to the time, within which the 
unloading or giving bonds must have been 
perfected. And it has been likened to cases 
of estoppel under the pauper act of Massa- 
chusetts (Act Feb. 26, 1793, § 12; 2 Mass. 
Laws, 627), and to suits for penalties for 
harboring paupers, contrary to the statute 
10 Geo. II. c. 3, § 1, in which the notice re- 
quired has been exacted w^ith minute ac- 
cm-acy. 1 Mass. 459, 518; 4 Mass. 180, 273; 5 
Mass. 86. It will be a sufficient answer to 
these cases to state, that the statute has 
prescribed, that the notice shall be in writ- 
ing, and contain certain facts, and yet, I 
believe, that even the necessary allegations 
have been liberally expounded. I mignt dis- 
pose in tlie same way of the analogous cases 
of notices to be given to justices of the 
peace, and officers of the customs under stat- 
ute 24 Geo. II. c. 44, § 1, and 28 Geo. III. 
c. 37, § 25, in which, though great strictness 
is required, yet the court have been satisfied 
with a substantial compliance. Osborn v. 
Gough, 3 Bos. & P. 551. In the present case 
no form is prescribed by the act, and no 
writing is directed. At the time when the 
notice was given, the act had been promul- 
gated. It was known at Newbmyport; and 
the claimant was by law bound to know and 
to conform to its requisitions. There was no 
other act in existence, which authorized the 
collector to make the demand, and this was 
known to the claimant, at least such is the 
presumption of the law. The notice which 
was given, demanded of him to unload the 
cargo of the Bolina, or give bonds "accord- 
ing to the requisitions of the law." It was 
certainly sufficient to put him upon inquiry. 
A few days afterwards he was again admon- 
ished by the collector; he makes no reply; 



he asks no questions; and appears perfectly 
satisfied with the knowledge of the act, 
which he then possessed. Nay more, he 
shows, on the 21st of January, his perfect 
knowledge of tne forfeiture, which might 
press upon him, and sought indemnity, not in 
a comphance with the act, which was still 
in his power, but by a policy of insm-ance 
against the very penalties, of which he now 
argues himself to have been ignorant. If 
when a notice is to be given to a man, and 
he voluntarily waives inquiiy, or admits his 
own knowledge, and refuses to comply, a 
notice in technical form be stiU necessary, 
it certainly must be because the law is more 
indulgent to human infirmity than to strict 
personal rights. I confess myself somewhat 
embarrassed in disposing of this objection, 
and notwithstanding the sti'ong facts indi- 
cating a pre-determined non-compliance with 
the law, if the cause were to rest upon it, 
perhaps I ought to incline to give the defend- 
ant the fuR benefit of the objection. But on 
this I give no absolute opinion. 

7. But the last objection taken to the form 
and substance of the information, is in my 
judgment fatal, and as the parties have ex- 
pressly waived all benefit of future amend- 
ments, I shall decide the cause on that 
groimd. It is alleged in the information, 
that at the time when notice was received 
at the custom house for the port of New- 
buryport of the act, to wit, on the first day 
of February, the schooner Bolina was laden 
in whole or in part with a certain cargo of 
fish and lumber, and that there afterwards, 
on the same day, notice was given by the 
collector of said port to the owner or owners, 
consignee or factor, of said vessel, either to 
discharge the cax-go of said vessel, or to give 
bond for the same, according to the law in 
such case provided. Now the time of receiv- 
ing the act was material, for the offence 
could not be committed until after that time, 
and though laid under a videlicet, when 
material, it is equally traversable as if pos- 
itively laid, and must be proved as laid. 
Hayman v. Rogers, 1 Strange, 233; Pope v. 
Foster, 4 Term R. 590; 2 Saund. 291, note 
1; Rex V. Stevens, 5 East, 244. So too the 
notice to unload was material, and is laid on 
the same day, to wit, the 1st of February: 
yet in point of fact the seizui-e was on this 
day, and the notice was on the 17th of Jan- 
uary preceding. The notice is alleged to be, 
either to discharge the cargo, or to give bond 
for the same according to the law in such 
case provided. I do not dwell on the want 
of the word "statute," because the objection 
is more substantial. Though a notice in pais 
may be good without technical precision, yet 
in an information there should be legal cer- 
tainty, and the nature of the requisition 
should be stated. When notice is required 
by a statute, it should be shown, what that 
notice is; and it is not sufficient to say, it is 
according to law, for of that the court must 
judge, 1 Saund. 33; 5 Term R. 409; Com. 
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Dig. tit "Pleader," 69, 70, 73, 74; 1 And. 
62; Lutw- 1089; Plow. 376b.; 8 Term. R. 
636. Further, it is not alleged to whom the 
notice was given. Now although a notice 
either to the owner, consignee or factor 
might he good, yet it ought to be averred to 
have been given to some person in particu- 
lar; otherwise the party could never be pre- 
pared to meet the allegation. 

On the whole, I think on this last point 
the decree of the court below ought to be 
afllrmed, but I shall certify reasonable cause 
of seizure. 

NOTE [from original report]. After the 
cause was fully argued, and the court was 
aljout to deliver the above opinion, the cause 
was compromised by the parties, so that no 
decree was actually pronounced. 
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Case ]Sro. 1,609. 

The BOLWAR. 
[Olc, 474.]^ 

District Court, S. D. New York. March Term, 
1S47. 

Seamen— Wages— Lien— Delated Enforoemest 
— Phoceedings in Rem — Vessel Navigating 
Domestic Waters of a State — Remedy in the 
JULunicipal Courts — When Federal Court 
WILL EsERCiSE Jurisdiction. 

1. A seaman cannot maintain an action in 
rem for wages on board a small sailing craft 
plying, on the Hudson river between Troy, Bris- 
tol and the city of New-York, if at all, after a 
year from the sale of the vessel to a bona fide 
purchaser without notice of the outstanding 
wages, especially if the seaman was present 
and knowing of the sale. 

[See The Bolivar, Case No. 1,610.] 

2. A tacit lien is lost, or will be deemed 
waived by unreasonable delay in enforcing it. 
It will not be upheld in prejudice of an innocent 
purchaser in favor of a party who seeks to en- 
force it inequitably. 

[Cited in The Bristol, U Fed. 163. Explained 
in The Pioneer, 21 Fed. 427. Cited in 
Southard v. Brady, '36 Fed. 561; Crosby v. 
The Lillie, 40 Fed. 368.] 
[See The Bolivar, Case No. 1,610.] 
[See The Admiral, Case No. 84; The Sea 
Lark, Id. 12,579; Packard v. The Louisa, 
Id. 10,652; The Lauretta, 9 Fed. 622.J 

3. In many systems of jurisprudence secret 
liens are limited by positive law. They are re- 
jected as stale in all others, when unreasonably 
delayed or concealed against good 'conscience 
and fair dealing. 

4. When a seamnn is hired to serve on a 
small vessel navigating the interior waters of 
the state, and he knows the residence and re- 
sponsibility of the owner, he will be required 
to seek his remedy for wages in the municipal 
courts of the vicinage, at the risk of all costs 
if he arrests the vessel in this court. 

5. This court may refuse to take cognizance 
of such case unless it be shown that the reme- 
dy in the local court is doubtful. 

In admiralty. Augustus Josline, of Water- 
ford, in this state, the libellant, alleges, that 

^ [Reported by Edward R. Olcott, Esq.] 
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on or about the 1st of June, 1845, he shipped 
at Troy, on board the scow Bolivar, as a sec- 
ond hand, at the rate of sixteen doUars a 
month; that said vessel was owned by James 
Bynders, the master, and was employed in 
carrying freight upon the tide waters of the 
Hudson river, between Troy, Bristol and the 
city of New-York; that he was employed at 
that rate from the time he shipped until July, 
1845; that his wages amotmted to $32, of 
which he had been paid $16, leaving a bal- 
ance due him of $16. He fm-ther alleges that 
said vessel was owned by James Rynders, 
the captain thereof, who had sold her to 
Isaac Swangler, of Philadelphia; that said 
Swangler knew that libellant was employed 
as a hand on said vessel; that immediately 
after the sale of said vessel, she was taken 
out of the jm-isdiction of this court, the libel- 
lant having been discharged from her. He 
prayed that the owner of said vessel may be 
decreed to pay him his wages due as afore- 
said. 

George Donner, the owner of the scow, in 
answer to the above claim says, that he pur- 
chased the vessel from Isaac Swangler; that 
he Imows nothing of the claim of the libel- 
lant, and he alleges that he is informed and 
believes that on or about the 29th of July, 
1845, when said Swangler had pm-chased the 
scow from Rynders her master and owner, 
the said master stated in presence of the 
crew, the libellant being present, that that 
was the last tiip they would make with her, 
as on her return said Swangler would take 
possession of her as owner; and that there 
was no lien or incumbrance of any kind upon 
her; that neither of said crew dissented from 
this representation of said Rynders, or made 
any claim for wages, or that any was due. 
He further alleges, that on the return of the 
scow from Troy to Bristol, the said Swangler, 
or his agent went on board of her for the 
purpose of taking possession of her; that he 
conversed with the crew and libellant, telling 
them of his object; that neither libeUantnor 
any of the crew made any demand or said 
any thing about wages, or intimated that any 
thing was due them from the vessel. He 
further alleges that said Rynders, at that 
time, and ever since, has been able to re- 
spond to any claim for wages due the libel- 
lant, and resides at Waterford, in the im- 
mediate vicinity of libellant. He further al- 
leges that libellant has never made any claim 
of said Swangler or himself, previous to the 
filing of this libel, though said scow has been 
ever since running between Philadelphia and 
New-York, and that he purchased her with- 
out notice of any outstanding demand of 
libellant for wages against her, and believing 
her free of all liens for wages. Wherefore 
he prays that the libel be dismissed with 
costs. It appeared in evidence that the libel- 
lant shipped and served, as alleged by him, 
on board of the scow; and further, that the 
vessel was sold by her master and owner, 
bona fide, for a full consideration, to Swang- 
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ler, and by liim to the present claimant; the 
sale took place in Bristol, Pennsylyania, with 
the knowledge of the lihellant, who then 
made no claim for wages due him or gave 
any notice thereof, until more than a year 
after said sale. It also appeared in evidence 
that the libellant resided in the immediate 
neighborhood of Rynders, the former master 
and owner, and subsequently to the sale was 
employed in the same tx-ade and between the 
same places as was this vessel for the residue 
of tlie season. [Libel dismissed.] 

A. Benedict, for libellant. 
R. Goodman, for claimant. 

BETTS, Disti'ict Judge. The point con- 
tested in this case is whether the libellant 
can niaiutaiu an action in rem for wages, 
upon the pleadings and proofs presented in 
the case. "Under ordinary circumstances, a 
sale of a vessel will not divest the lien a 
mariner has against her for the security of 
his wages; and if the sale is by process of 
law, admiralty will uphold and enforce the 
lien against the proceeds of the vessel, wher- 
ever they may be found and identified. 
Sheppard v. Taylor, 5 Pet. [30 U. S.] 675. 
But it is necessary that seamen, as well as 
others, in order to uphold a tacit lien or 
privilege, should not intentionally conceal it 
to the prejudice of pm-chasex's acquiring the 
px'operty bona fide, and in ignorance of the 
incumbrance. 

Wise and equitable provisions are intro- 
duced into some systems of jurisprudence 
limiting their continuance to fixed periods 
•of time. In France and in Louisiana, the 
privilege upon the ship for the wages of the 
crew must be claimed and asserted before 
the ship has made a voyage, (in case of a 
sale,) in the name and at the risk of the pur- 
chaser. If such voyage is made without any 
claim being interposed by the crew, or if 
more than sixty days have elapsed between 
the departure and return of the vessel, she 
having been sold, the privilege is lost Code 
de Comm. 191; Sirey, tom. 25, pt 1, p. 207; 
Dm*anton des Privileges, liv. 3, tit. 18, §§ 2, 
6, n. 133; Civ. Code La. arts. 3204, 3210; 
Terry v. Terry, 10 La. 75. So in Pennsyl- 
vania, the time of delay within which a sea- 
man must assert his lien, is fixed by statute 
as nine months. 2 Laws Pa. 475. By the 
marine law there is no fixed period of time 
within which mariners must proceed to en- 
force their lien for wages, yet such lien will 
become extinct or barred lyj unreasonable 
delay, if the vessel passes into the hands of 
a bona fide purchaser, ignorant of such 
claim. 3 Kent, Comm. 196. Judge Ware 
remarks, it is not doubted that a seaman 
may lose his lien by lying by for a length of 



time, and suffering the vessel to be sold to 
a person ignorant of his claim, without giv- 
ing him notice. The Eastern Star [Case No. 
4,254]. And in Leland v. The Medora, it 
was held that liens for wages should in no 
ease extend beyond the next voyage, if they 
are miknown to the public, and new inter- 
ests of third persons as to the vessel inter- 
vene without notice. [Id. 8,237.] In the 
case of Packard v. The Louisa, Judge Wood- 
bury animadverts strongly upon the equities 
of innocent parties in opposition to secret 
and stale liens. He says, to allow a sea- 
man, after his voyage is over and his con- 
ti'act ended and his connection with the ves- 
sel dissolved and he has embarked for years 
in employment elsewhere, to retain a secret 
lien on the vessel, and thus prevent her sale 
or use unincumbered and embarrass any 
new purchaser without notice would be veiy 
bad policy. [Id. 10,052.] 

If the claimant in this case had either 
actual or constructive notice of the claim of 
the libellant, he might have protected him- 
self against it by requiring the vendor to ex- 
tinguish it, or he could have withheld the 
amount from the purchase money. The con- 
duct of the libellant was calculated to mis- 
lead and wrong him. He was present at 
the negotiation of sale, and was informed, in 
presence of the purchaser, that it had been 
made, yet permitted him to buy, without 
giving him notice there were wages in ar- 
rear. These considerations supply an equi- 
table bar to the action in this form, ti-eat- 
ing it as brought by a _iariner for services 
on a sea-going vessel. 

The case is, however, to be considered in 
another point of view. The bargain for la- 
bor on this small craft had relation to serv- 
ices on the waters of the Hudson river, 
within this state, and was between men who 
were near neighbors, residing in the interior 
of the state, the seaman weU knowing the 
responsibility of the master and owner of 
the vessel, and, except only by intendment 
of law, hiring himself no doubt solely trust- 
ing to that personal responsibility. There 
was an easy and cheap remedy at his com- 
mand in the local com-ts against the owner 
for his wages, upon which he would natural- 
ly rely, and this court discoiu-ages actions in 
rem upon demands of this chai-acter, by de- 
nying all costs in them where they could 
be enforced in the municipal courts of the 
vicinage of the parties, and will even refuse 
to take cognizance of such demands in rem, 
unless it be proved that the remedy in the 
local courts is doubtful. For these reasons, 
the libel wiU be dismissed, with costs. 

[NOTE. For another case substantially, on 
the same state of facts, see Bouysson v. Miller, 
Case No. 1,710.] 
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Case ISTo. 1,610. 

The BOLIVAB. 

[1 01c. 480.r 

District Court, S. D. New York. March Term, 
1847. 

Seamen— Wages — Lien — Navigation -within a 
State— Bona Fide Pobchasers — Federal Ju- 
risdiction. 

1. A mariner has a lien for wages earned on 
hoard a sailing vessel of fifty tons burthen, en- 
gaged in the transportation of merchandise on 
tide waters upon the Hudson river, within the 
territory of the state. 

[See The Mary, Case No. 9,190; The Canton, 
Id. 2,3SS.] 

2. This lien can be enforced against the ves- 
sel in the handfe of a bona fide purchaser of her, 
if she was sold without the knowledge of the 
seaman and he pursues his claim at the first op* 
portunity after his debt has accrued. 

3. Although the mariner and owner are resi- 
dents of this state, near each other, and the 
amount in demand is small, the suit therefor 
need not be prosecuted in the local courts, if 
demand of payment is previously made of the 
owner, and the latter fails to prove the- sea- 
man had adequate remedy against his property 
in such courts, 

[4. Cited in Slaxwell v. The Powell, Case No. 
9,324, to the point that, if a state court sell 
a vessel to •which a maritime lien has attached, 
the lien adheres to the vessel in the purchaser's 
hands.] 

In admiralty. On rehearing. 

This action was instituted by John W. 
Shook for the recovery of a balance alleged 
to be due him for wages eai*ned as a band 
upon .the scow Boliv-oi-, a small sailing ves- 
sel of fifty tons burtlien and over. The 
pleadings and the evidence for the defense 
were mainly the same as in the case of Jos- 
line V. The same .vessel [Case No. 1,609]. 
For the reasons set forth in the decision in 
that cause the libel was dismissed with 
costs. Some days subsequent to the hearing, 
a motion was made on the part of the libel- 
lant for a rehearing, and it appearing upon 
the allegations and affidavits produced on 
the part of the libellant, that there is reason- 
able ground to believe that his case was not 
fully and acciu-ately presented to the court 
on the former hearing, and that he was in 
possession of new and material testimony 
not known to him on the former bearing 
and not then at his command, it was or- 
dered, on motion of his advocate, that a new 
hearing be granted therein, the libellant 
paying the costs of the former hearing and 
of this motion. On the rehearing, the li- 
bellant produced proofs showing that his 
hiring on the vessel terminated in this state 
on the IStii day of July, 1845, wages then 
being due him, and that she was, a few 
days thereafter, sold in the state of Penn- 
sylvania, on the Delaware river, and was 
there delivered to the pm-chaser without 
tlie knowledge of the libellant It was 
fiu'ther proved that the libellant demanded 
payment of his wages of the former master 

* [Reported by Edward R. Olcott, Esq.] 
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and owner witixout obtaining them, and re- 
fu.=!ed to rolinciuish his lien on the vessel 
therefor; and the wages not being paid, he 
directly thereafter left his demand with the 
proctor in this cause, with directions to have 
the vessel arrested tlierefor whenever she 
could be found within the waters of this 
state; and that the libel in this case was 
filed, and the warrant thereon issued, and 
the said vessel arrested on her first return 
to this state. Upon tliese" facts it was con- 
tended that the libellant was entitled to a 
decree for the baLince of wages due him. 

A. Benedict, for libellant. 

B. Goodman, for claimant.- 

BETTS, Distiict Judge. On the former 
hearing, this cause was dismissed for the 
reasons given in the preceding case of Jos- 
line V. The' same vessel [Case No. 1,609]. 
The new evidence introduced on this hearing 
has freed the case of the objections upon 
which the former decree was based. It is 
not denied that a mariner has a legal right 
to proceed in rem for the recovery of wages 
against craft of this character, engaged in 
transporting merchandise on tide waters; 
and .the evidence now shows that all proper 
efforts and diligence -u'ere used by the libel- 
lant to collect the debt of tiie owner before 
the vessel was attached in this com't, and 
that her sale was made without notice to 
the libellant. There having been no laches 
on the part of the seaman in this case, the 
lien follows the vessel into the hands of the 
purchaser, and can be enforced notwith- 
standing his ignorance of its existence, wher- 
ever the vessel can be found. Sheppard v. 
Taylor, 5 Pet. [30 U. S.] 675; The Neptune, 
1 Hagg. Adm. 227; The Mary [Case No. 
9,1SG]; The Batavia, 2 Dod. 500; 2 Sumn. 
443 [Brown v. LuH, Case No. 2,018]. This 
demand was put in train for collection 
against the vessel within a few weeks after 
it became payable, and its prosecution was 
delayed by the absence of the vessel from 
the state, out of the jm-isdiction of the 
com*t, and not by the laches of the libellant. 
The libellant proves an unsuccessful demand 
of payment from the owner who contracted 
with him; and his inability to satisfy the 
wages may be reasonably implied, in the ab- 
sence of all evidence on his part that he pos- 
sessed property sxifficient to satisfy the debt, 
and that it was so circumstanced that it 
could be reached by the process of the mu- 
nicipal comrts. 

I think the libellant has supplied satis- 
factoiy reasons for the delay of his proceed- 
ing, and for resorting to this remedy in this 
court against the vessel. Let the following 
decree be entered in this cause: It is or- 
dered that there be a decree in favor of the 
libellant for the amount of wages due him, 
and that the vessel be condemned therefor, 
and for the taxed costs of this suit; and un- 
less a stipulation by the parties, fixing the 
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amount of such wages, is filed, witliin two 
days after tliis decree, it is further ordered 
that it be referred to a commissioner to as- 
certain and report the wages due the libel- 
lant, after deducting all proper charges and 
allowances. 



Case 3Sro. 1,611. 

The BOLIVAH t. The CHALMETTE. 

[1 Woods, 397.] ^ 

Circuit Court, E. D. Texas. JNIay Term, 1872. 

Salvage — Compensation — Disabled Vessel ix 

Tow — DlSTKlBCTION". 

1. A low rate of salvage should be allowed 
where the salvors in good weather simply towed 
a vessel disabled, but in no immediate danger, 
a distance of thirty miles to a safe anchorage, 
but incurred no risk of life or property, and 
no deviation from their ordinary pursuits. 

2. When a disabled vessel needed towage 
only, and her ofUcers applied therefor to a 
tug, which refused towage and insisted on tak- 
ing ber chances as a salvor, and this was not 
prevented by the oflficers of the disabled ship; 
held, that these circumstances tended to reduce 
the grade of salvage allowance. 

[Cited in The New Orleans, 23 Fed. 911; The 
Cachemire, 38 Fed. 522; Spreckels v. The 
State of California, 45 Fed. 649.] 

3. In this case the decree of the district 
court allowing ten per cent, salvage was re- 
versed because the allowance was too large, 
and a decree rendered for five per cent. only. 

[Appeal from the district com't of the Unit- 
ed States for the eastern district of Texas.] 

At chambers. In June, 1871, the bark Chal- 
mette, which was at anchor outside of Gal- 
veston bar, receiving a cargo of cotton brought 
by lighters from Galveston, was driven by a 
storm from her moorings, a distance of thir- 
ty miles, when she came to anchor in a dis- 
abled condition. She was towed back to her 
anchorage by the tug Bolivar, whose owners 
filed a libel against the bark for salvage. 
The other facts of the case suflficiently ap- 
pear in the opinion of the court [Reversed 
and decree of dlstilbution made.] 

O. M. Watkins, for libeUant. 
W. P. Ballinger, for claimant. 

BRADLEY, Circuit Justice. It is admitted 
that tliis is a case of salvage. The question 
is simply one of amount of allowance, and 
mode of distribution. The conviction is very 
strongly impressed upon my mind that it is 
a case of ver^' low gi-ade of salvage. There 
was no danger incm-red by the salvors, no 
risk of life or propertj-, no deviation even 
from ordinary pm*suits — or if any deviation, 
a mere extension of them to an Tinaccustom- 
ed distance from shore. The ship salved, it 
is ti'ue, w-as in a disabled condition, and 
needed assistance; but she was perfectly safe 
at the time, lying in almost still water, about 
thirty miles from Galveston bar, and twenty 
miles from land, with one anchor and two 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



chains out; and her captain, who was in 
Galveston, knew her location and situation, 
and was engaged in seeking the services of 
a steamer or tug boat to tow her back to her 
anchorage ground, from which she had been 
driven. This was known to the salvors. The 
agent of the steam tug Bolivar was applied 
to for the services of the tug to bring her in. 
He decMned to undertake the office of towing 
in the bark for an agreed compensation, but 
said he was going down to her to take his 
chances — meaning, it is presumed, his chan- 
ces of securing her as a salvor, and making 
a claim for salvage services. Now as towing 
vessels in and out of Galveston harbor was 
the business of the steam tug, this conduct, 
at such a time, and under such circumstan- 
ces, was somewhat extraordinary. Had not 
the captain finally yielded to this proposi- 
tion, and asked for a passage to his ship for 
himself and some of his crew who had left 
her, it might well have been doubted wheth- 
er it was a ease of salvage at all. If my 
ship is disabled, but perfectly safe for the 
time being, and I go ashore to employ a tug 
boat to tow her into port, in mild weather, 
presenting no danger or risk, can the owners 
of vessels whose business it is to do just 
such work, decline my employment and has- 
ten off in a race to see which shall first seize 
my ship as a salvage prize? This, instead of 
encouraging that enterprise and daring which 
the laws relating to salvage are intended to 
foster, would be to encourage sharp practice 
and unconscionable speculation. 

It must be admitted, however, that the 
Bolivar was entitled to some credit for her 
efforts to find the Ghalmette on the 10th of 
June, immediately after the storm had sub- 
sided. But even with regard ta that excm-sion, 
it is to be remarked that she had been load- 
ing the barque with cotton, and had two hun- 
dred bales for her then on board, and de- 
sired to be relieved of it, and to finish her 
job as a lighter. But knowing, as the agent 
of the Bolivar did, that the captain of the 
Chalmette desired a tow merely," and that 
there were other steamers in port or in reach 
which could be obtained for that purpose, 
and which it seems, were offered at a rea- 
sonable price, and would have been accepted 
at once but for some delay which tliey would 
sustain in getting ready to start; it is evi- 
dent that his great haste to get off was not 
so much dictated by anxiety for the safety 
of the Chalmette as by his anxiety to be first 
in the race for salvage. And, then, after 
meeting the pilot boat Eclipse, which had 
just come from the Chalmette, and learning 
the exact condition of the latter, and the 
fact that the second mate was on board, and 
had sent the first mate with a letter to the 
captain, requesting him to employ a steamer 
to tow the barque into port; the agent of 
the Bolivar must have known perfectly well, 
that all which the ofiicer in charge of the 
Chalmette wanted was towage. 

The result of the case is, that what the 



IS Fed. Cas. page 819] 



(Case No. 1,612) BOLLMAK'S 



Ohalmette needed, and was endeayoring to 
obtain, was simply towage; tliat the Bolivar 
refused to act as tow, and insisted on taking 
her chances as a salvor, and that this was 
not prevented on the part of the officers of 
the Chalmette. Under these circumstances, 
whilst the salvors are entitled to a gi-eater 
remuneration than mere pay for the services 
•of towage, it seems to me that they are only 
entitled to a low gi-ade of salvage allow- 
ance. I think the amount allowed is gi-eater 
than the case requires. Had the Bolivar 
f oimd the Chalmette in the situation in which 
■she was, without having been previously ap- 
plied to to tow her into port, and had she 
given hei' relief and brought her into port as 
in ordinary cases, the amount would not have 
been at all excessive. It is the peculiar cir- 
cumstances of the case that put a different 
aspect upon the question of compensation. 
The amoimt allowed by the distiict court is 
about ten per cent. I tliink about five per 
cent would have been ample, considering the 
value of the ship and cargo salved. The de- 
cree below will be reversed and a decx-ee 
made for the allowance of seven thousand 
five hundred doUars for salvage service in 
the case, to be distributed as follows: To 
the owners and crew of the pilot boat, 
Eclipse, $1,500, and the balance of ?6,000 to 
the Bolivar and her crew, the latter sum to 
be distributed as follows, to wit: To the 
owners of the Bolivar, $3,000; to the cap- 
tain, $500; to the mate, ?2o0; to the engi- 
neer, $250; to the second mate, $200; to the 
•seamen, $i,S00, to be divided equally between 
them; and that the claimants pay the costs 
of suit, both of the district and circuit com'ts, 
and that a formal decree, with the proper di- 
rections be drawn up accordingly. 



BOIiLEfN (EVAI^S v.). See Case No. 4,554. 

BOIiliBS (BRADLEY v.). See Case No. 1,773. - 
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Case UTo. 1,61S. 

BOLLjMANS et al. v. PAHRY et al. 

15 Pa, Law J. Rep. 29; 3 Am. Law J. (N. S.) 
468.] 

Circuit Court, W. B. Pennsylvania. Nov. 
Term, 1850, 
Tkial— ExPRESsrox of Opisios bt Judge. 
A judge in a clear case, regarding the in- 
fringement of a patent, may express his opin- 
ion tp a jury on a matter of fact, although the 
question is for their decision. 

This was an action for the recovery of 
damages for an infringement of the cele- 
brated patent of James Harley, for "A new 
and useful improvement in the mode of cast- 
ing chilled rollers and other metallic cylin- 
ders." It was tried at Pittsburg on the 20th 
and 21st Nov'r, 1850, before Honorable R. C. 
Grier, justice of the supreme coiurt, and Hon- 
orable Thos. Irwin, of the district court of 
the United States. The plaintiff proved the 



making of five or six sand roUers, made by 
letting the metal into thf^ mould by a single 
gate or gutter, at a tangent to the circumfei*- 
ence of the neck of the mould. He also 
proved the manufacture of about 136,000 lbs. 
of rollers made upon the plan of the patent 
of John O. Parry, one of the defendants. 
This patent describes a mode of giving a- ro- 
tary motion to the iron after it reaches the 
neck of the mould, by means of a paddle at 
the end of a perpendicular rod of wrought 
iron, passing up through the chill and the 
mould of the npper neck and coupling, and 
having four iron fans or flanges, (like the 
gudgeon of a water wheel,) on the lower end, 
inserted through the whole casting, until the 
fans reach nearly to the lower end of tiie 
lower neck, and projecting out of the upper 
coupling or mould. The rod is tm-ned on its 
own centre by means of geared bevelled 
wheels, by a crank. 

The questions chiefly m-ged by Mr. Dunlop, 
the defendant's advocate, were, that as to 
the sand roll, Uiere was no proof of the use 
or sale of them by defendants, and that they 
had been run by a tangential gate, without 
the knowledge, and against the orders of the 
defendant, and that a single gate, although 
tangential to the cii'cumference of the mould, 
was not an infringement of Harley's patent. 
Also, that the casting of chilled roUei"s upon 
the plan of Jlr. Parry, as above described, is 
no infringement of Harley's patent, as it 
does not profess to produce a rotary motion 
of the metal, by means of its own gravity, in 
passing through tubes or gutters tangential 
to the circumference, but by mechanical 
means and direct force; by the use of a rod 
and paddle after the metal enters the mould, 
at a perpendicular to the diameter of its 
-neck. When the jury came in to deliver the 
verdict, the plaintiffs took a non-suit. The 
com-t, through Judge Grier, having declared 
its opinion (which the judge said he felt 
bound to do in a dear case, although the 
question was entirely for the jury,) that cast- 
ing rollers under the patent of John Pariy, 
was no infringement of the mode of casting 
by Mr. Harley. James Dunlop, Esq., con- 
ducted the case on the part of the defend- 
ants, with marked tact and ability. 

Henry L, Bollmans et al. vs. John C. Parry, 
Harrison Parry and Cornelius McGinnis. 

(No. 10, of Nov'r Term, 1850.) 

Jury sworn. 
• "We, the jm-y sworn in the above ease, cer- 
tify that we were ready to enter a verdict at 
the bar for the defendants, when the plain- 
tiffs took a non-suit 

J. C. Rankin, E, D. Houseman, G. W. 
Clark, Robert Henderson, Leonare Shryock, 
M. Borland. 

The jury had imanimously resolved to 
bring in a verdict for the defendants, but 
separated before all had signed the above 
paper. 
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Case No. 1,613. 

Ex parte BOLTON et al. 
[1 Ala. Law J. 58-1 
[Also reported in 11 Fed. 217.] 



Case No. 1,614. 

In re BOLTON. 

[2 Ben. 189;^ 1 N. B. K. 370 (Quarto, 83); 1 
Am. Law T. Kep. Bankr. 120.] 

District Court, S. D. New York, ilarcli Term, 
1868. 

Bankruptcy — Secured Creditok — Proof op 
CtAur FOR Overplus — Selection op Assignee. 

A creditor, who has a security for his debt, 
may prove his claim for the overplus, without 
abandoning the security, but must set forth the 
value of the security, and may vote, on the 
choice of an assignee, upon such overplus. 

In bankruptcy. In this case [Henry O. 
Bolton] the bankrupt and creditors requested 
the register to certify a question as to the 
rights of a creditor who held a security for 
part of his claim. The register held, that a 
creditor having security may prove his claim, 
to tbe amount exceeding the value of the se- 
curity, without abandoning it, but that he 
was bound to set forth the value of the se- 
curity; and that he might vote as a creditor 
in respect of the overplus proven by Mm, in 
the choice of an assignee. 

[The following is tbe certificate and opin- 
ion of the register in full:] 

[I, Edgar Ketchum, one of the registers of 
said court in banki'uptcy, do hereby certify 
that in the course of the proceedings, in said 
cause before me, the following question 
arose, pertinent to said proceedings, and was 
stated and agreed to by the counsel for the 
opposing parties, to wit: Mr. E. Y. Bell, 
who appeared for the bankrupt, and Mr. W. 
W. TViltbank, who appeared for certain 
creditors of the said bankrupt: "It is con- 
troverted by the counsel for the bankrupt, 
but on the part of coimsel for certain credit- 
ors it is claimed, that a creditor having a 
pledge of personal property, given to him by 
the bankrupt and a third person in the course 
of their business as copartners, co-trading, 
or a lien thereon for securing the payment 
of a debt owing to said creditor from the 
said bankrupt, should be admitted ° at a 
meeting of the creditors of the debtor to 
prove tlieir debts and choose one or more as- 
signees of his estate, held at a court of 
bankruptcy, in accordance with the pro- 
visions of the 11th and other sections of the 
act of congress, March 2. 18G7 (14 Stat. 522), 
to prove his whole debt without, by so doing, 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 120, contains only a partial report.] 



abandoning Ms security, losing his lien there- 
on, or forfeiting his right to the same." I 
am of opinion that the creditor having se- 
curity may prove his claim to the amount 
exceeding the value thereof, without aban- 
doning the same. But I think the creditor 
is bound to set forth the value of his security, 
and that he may vote as a creditor, in re- 
spect to the overplus proven by him, upon 
the choice of assignee. Edgar Ketchum, 
Register.] ^ 

BLATCHFORD, District Judge. The view 
of the register is correct. 
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BOLTON V. The BUBNA VISTA. 
[See Case No. 2,105.] 



BOLTON (UNITED STATES v.). 
No. 14,623. 



See Case 



Case No. 1,616. 

BOLTON V. WHITE. 
[2 Craneh, C. C. 426.] ^ 

Circuit Court, Disti-ict of Columbia. Oct. 

Term, 1823. 
Attachment — Affidavit — Authextication". 

An affidavit made before a judge of one of the 
state courts, in order to obtain an attachment 
under the Maryland act of 1795, c. 5G, is not 
good evidence for that purpose, "unless there be 
thereto annexed a certificate of the clerk of the 
court of which he is a judge, or a certificate of 
the govei'nor, chief magistrate, or notary-public 
of such state, that the said judge hath authority 
to administer such oath." 

This was an attachment under the act of 
Maryland of 1795, c 50. 

Mr. jMarbm-y moved the com't to quash the 
attachment, because the aflidavit made to 
obtain the attachment was made before a 
judge of the state of New^ York, and the no- 
tary-public who had certified the judge had 
not certified that he had authority to ad- 
minister the oath according to the second 
section of the act of 1795. 

THE COURT, at first, doubted whether 
Mr. Mai'buiy could be heard, as he did not 
appear for any party in tlie cause; and re- 
quested him to ascertain \vhat had been the 
practice in the com'ts of Maryland. 

He afterwards produced the case of Camp- 
bell V. Morris, 3 Har. & McH. 535; and the 
court permitted him to make the suggestion, 
and quashed the attachment. 



BOilFORD (BANK OP UNITED STATI'^S 
v.). See Case No. 809. 
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= [From 1 N. B. R. 370 (Quarto, 83).] 
^ [Reported by Hon. "William Craneh, Chief 
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Case -No. 1,617. 

BONAPAUTE t. CAjMDEN & A. R. GO. 

[BaMw. 205.]* 

Circuit Court, D. New Jersey. Oct. Term, 
1830. 

■CouETS— Suit by Altes— Isjoxction — Gkodsds 
— CONSTITOTIOXAXi Law — Bail,road Chakter— 
Impairing Obligation of Contracts— Eminent. 
Domain— Public Use— Taicing— Compensation. 

1. An alien resident in New Jersey, who holds 
land under a special law of that state, may 
sustain a suit in the circuit court relating to 
such land. The agents of a corporation may 
be sued in this court, though the corporation 
^re not suable here. 

[See Hughes v. Edwards, 9 Wheat. (22 TJ. S.) 
496; Gassies v. Ballon, 6 Pet. (31 TJ, S.) 
761; Breedlove v.'Nicolet, 7 Pet (32 IT. S.) 
431; Liorway t. Lousada, Case No. 8,517; 
Airhart v. ISlassieu, 98 IT. S. 499.] 

2. General cases for granting injunctions. It 
is no objection to' an injunction that the defend- 
ant acts under the authority of a law, if he ex- 
ceeds or abuses his power, or if the law is un- 
constitutional. But it will not be granted if 
there is a reasonable doubt of the validity of 
the law or tie proper exercise of the power it 
confers; nor where there is a discretionary 
power given and exercised with judgment, and 
within the line prescribed; a party complaining 
will be referred to his remedy at law, or the 
special tribunal created by the law which 
gives the authority to do the act. 

[Cited inAtkinsonv. Philadelphia & T. R. Co., 
Case No. G15; Truly v. Wanzer, 5 How. 
(46 IT. S.) 143; Scribner v. Stoddart, Case 
No. 12,561; City of Detroit v. Detroit City 
Ry. Co., 56 Fed. 898.] 

3. An act of New Jersey incorporating a com- 
pany to make a rail road, providing for the 
iissessment of damages to the owners of land 
through which it passes, is not unconstitutional. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 
[See Pearson v. Tewdall, 95 TJ. S. 286.] 

4. The right to take private property for pub- 
lic use, is incident to all governments; but the 
-obligatioii to make compensation is concomitant. 

5. Though a law divesting vested rights, is 
not, per se, void, it is so if the right is by a 
•contract, and compensation is not provided or 
made. 

[See Holvoke Water-Power Co. v. Lyman, 15 
Wall. (§2 TJ. S.) 500.] 

6. The constitution protects property against 
4irbitrary seizure or divesture; not by legal pro- 
•cess and on compensation made. 

7. The legislature may prescribe the process 
■of taking property for the public use; also 
the mode of ascertaining compensation without 
trial by jury. 

8. The twenty-second article, securing the 
right of, trial by jury, applies only to criminal 
-cases, and civil cases where a right is to be tried 
at law; not to mere collateral questions of 
damages, where no suit is pending, and the 
Tight of both parties admitted. 

9. A law cannot authorize the taking private 
property for any other than public use. What 
iire public and private corporations? 

[Cited in West River Bridge Co. v. Dis, 6 
How. (47 TJ. S.) 543; Sweatt v. Boston, H. 

* [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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& E. R. Co., Case No. 13,684; Putnam v. 
Ruch, 56 Fed. 418.] 

10. A road, canal, &c., is for public use, 
when the public have a right of passage on pay- 
ing a stipulated, reasonable, and uniform toll, 
whether it is constructed by the state or corpo- 
ration. But if the toll amounts to a prohibition, 
it is a monopoly and the road is not public. 

11. The declaration in the charter, that the 
Camden and Amboy Rail Road is a public 
one, does not make it so, if the eflteet of the 
charter is to give the exclusive use to the corpo- 
ration. 

12. If it is not clear that the use is private, an 
injunction will not be granted. 

13. Under a charter to construct a rail road 
from Camden to Amboy, with liberty to make 
a lateral road to Bordentown, and no route des- 
ignated between Camden and Amboy, an in- 
junction will not be granted, metely because the 
main road goes through Bordentown. The cor- 
poration must confine themselves to the route 
prescribed, but if there is a discretion not dear- 
ly abused, the court will not interfere by an in- 
junction. 

14. If the corporation has encroached on any 
public right at Bordentown, or usurped a fran- 
chise at a place not authorised by the charter, 
it is a proper case for the state to interfere by 
indictment or quo warranto in a state court. 
But an individual is not entitled to an injunction 
against the taking his land for the road, if 
by any reasonable construction of the charter, 
there is a power to locate the road through it. 

15. Where the charter authorises an entry 
on land for the purpose of locating the road, 
and directs the location to be made, and a sur- 
vey of the route of the road to be deposited in 
the office of the secretary of state; and when 
the location is determined on and the survey 
so ■'deposited, the corporation may take posses- 
sion of such land, use and occupy it for the 
construction of the road. The location, and de- 
posite of the survey, are conditions precedent to 
their authority to enter for the purpose of con- 
structing, and their entry for such purpose is a 
proper subject for an injunction, if the con- 
dition is not performed. An entry on private 
proper^, for the mere purpose of locating a 
road, is not taking it, this power may be given 
by law without compensation other than for any 
injury done to it, as the right remains in the 
owner. But where the divestiture of the own- 
er's right is claimed, and its transfer is neces- 
sai*y for public use by a permanent appropria- 
tion of the soil, compensation must be made. 

16. A law which directs the taking private 
property for public nse, is not void because it 
contains no provision for compensation, or the 
mode of ascertaining it, the law is valid if this 
is done by a subsequent law. 

17. But the execution of the law will be en- 
joined, till such provision is made by law, and 
the compensation paid. 

18. The payment must be simultaneous with 
the disseisin of the owner, and the appropriation 
of his property. The owner must not be put to 
his remedy. But semb., if the compensation is 
ascertained, its payment certain, the security 
undoubted, and the means of collection sum- 
mary, the construction of the road may be be- 
gun before actual payment. 

[Cited in Avery v. Fox, Case No. 674; Jones 
V. Florida, C. & P. B. Co., 41 Fed. 72.] 

[See Eidemiller v. Wyandotte City, Case No. 
4,313.] 

19. The kind of injury impending, and the de- 
gree of its danger as a ground for an injunction, 
considered, 

[Cited in Scribner v. Stoddart, Case No. 12,- 
561; Dlingworth v. Atha, 42 Fed. 142; 
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Payne v. Kansas & A. V. R. Co., 46 Fed. 
554.] 

20. This case a proper one for an injunction. 

[21. Cited in Commerford v. Thompson, 1 
Fed. 424, to the point that equity may inquire 
into the motive of one seeking an injunction.] 

In equity on a motion for an injunction on 
bill and answer. The bill set forth that the 
complainant [Joseph Bonaparte] was an alien, 
that in virtue of a special law of New Jer- 
sey, he was enabled to hold land in the state, 
and had pui-chased two thousand acres of 
land adjoining Bordentown, whereon he had 
made extensive and valuable improvements, 
at an expense of three hundred thousand dol- 
l£frs, and where he had resided for many 
years. That the improvements consist of 
valuable buildings, a park, pleasure grounds, 
embankments, roads, walks, a lake, gardens, 
and other works combining utility with orna- 
ment, in the enjoyment and possession of 
which he has been disturbed by the defend- 
ants [the Camden & Amboy Railroad Com- 
pany], their officers and agents. That under 
colom- of an act of assembly, incorporating 
said company for making a rail road from 
Camden to Amboy, they have entered upon 
the land of complainant, laid out and staked 
a road on and over the park, embankments, 
wharves and roads thereon, which, if con- 
structed and completed as marked, will be to 
his irreparable injury. That the defendants 
have collected materials and workmen- to 
commence the construction of said road, and 
through the premises, by taking possession 
thereof, and using the materials thereon 
found, have commenced excavations thereon, 
and threaten to proceed and complete the con- 
struction of the same, without consent of the 
complainant, or making him any compensa- 
tion for the injmy he will sustain before the 
road is finished. The bill then recites various 
objections to the validity of the act of incor- 
poration, as well as various acts of the de- 
fendants, and denies their authority to enter 
upon his lands, and concludes with a prayer 
for an injunction. No affidavit is attached to 
the bill, but a special one was submitted with 
it, averring the material facts stated in the 
bill. 

The answer of the defendants admits that 
a line has been run through the land of com- 
plainant, designating the route of the rail- 
road; but denies that any final location has 
been made. They aver that if the road is 
constructed as laid out, it will produce no 
injm-y to the plaintiff which cannot be com- 
pensated in damages; that it is necessary for 
the objects of the incorporation, that the road 
should pass through his premises; as it is the 
best route, they feel it to be their duty to the 
public and all interested, to locate it accord- 
ing to the report of the engineer of the com- 
pany, who has reported this as the only prac- 
ticable route, without an iucx-ease of the ex- 
pense to the amount of 100,000 dollars. They 
deny that they ever intended to take posses- 



sion of the premises, without the permission 
of complainant, due process of law, or just 
compensation, which they are willing to- 
make. The answer concludes by objecting to 
the jurisdiction of the court over the parties, 
or the subject matter, because there are alien 
friends who are stockholders in the company 
and members of the corporation. In support 
of this objection, the affidavits of Joseph Bill- 
borough and Edwin J. Stephens were read, 
showing the former to be an alien, resident 
in Pennsylvania, and owner of one hundred 
and fifty-five shares in the stock of the com- 
pany. The affidavit of William Cook, the as- 
sistant engineer of the company, was also 
read, stating the report of the principal engi- 
neer, and his own opinion, that the intei'est 
of the public and the company required that 
the road should be constnicted through the 
complainant's premises, and that no irrepara- 
ble injury would be done thereby. 

Mr. "Wall, for complainant 

1. The act of incorporation is repugnant to- 
the twenty-second article of the constitution 
of New Jersey, which provides, "that the 
common law of England, as weU as so much, 
of the statute law as has heretofore been 
practiced in this colony, shaU still remain in 
force until they shaU be altered by a future 
law of the legislatm-e, such parts only except- 
ed as are repugnant to the rights aud privi- 
leges contained in this charter, and that the 
inestimable right of ti-ial by jm-y shall remain 
confirmed as a part of the law of this colony 
without repeal for ever." It is provided by 
Magna Charta, that no man shall be put out 
of possession of his freehold lands or fran- 
chises, but by the lawful judgment of his- 
equals, or by the law of the land, which is by 
due com-se and process of law. 2 Co. Inst. 
45, 4G. The only lawful mode of taking the 
land of a subject, without his consent, is by 
making him a fuU equivalent (1 Bl. Comm. 
139), which is by a writ of ad quod damnum 
and an inquisition (1 Jac. Law Diet. 4S), and 
is the process used when public or tm-npike 
roads are laid out on, the lands of individuals- 
(3 Jac. Law Diet. 289, 294); which in Eng- 
land is never taken for public use without 
compensation awarded by a juiy. The thir- 
teenth section of this law takes away the 
right of trial by jui-y, by substituting in its 
place commissioners to assess damages, 
whose report is made plenary evidence of the 
right of the company to the land and mate- 
rials required for the construction of the 
road. They are not directed to act accord- 
ing to the rules of the common law on the 
writ of A. Q. D., which directed a jury to in- 
quire only into the damages sustained, but 
are authorized also to estimate the benefits 
accruing from the road, and to strike a bal- 
ance between the value of the land taken 
and such benefits. This is manifestly un- 
just, because by the report the land is abso- 
lutely vested in the company, while the ben- 
efits of the road are specula uve aud pros- 
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pectlve. Though the fourteenth sectioa pro- 
fesses to give a trial by jury, it is under 
such restrictions as make the right nuga- 
tory; for before it can be had, the court 
must set aside the report of the commission- 
ers, on cause shown, of the sufficiency of 
which they judge; it is therefore no longer a 
matter of right, but of mere discretion. No 
law of this state can take away a constitu- 
tional right. Such law is void by the con- 
stitution of the state,— 9 N. J. Law, 443; S. 
P., 2 DaU. 304 [Vanhorne v. Dorrance, Case 
No. 1G,857],— as a law directing a jury of 
only six to decide on cases where the sum in 
controversy did not exceed 25 dollars, which 
was adjudged void,— Holmes v. AValton, cit- 
ed 9 N. J. Law, 444,— and the legislature can- 
not give the power of a jury to commission- 
ers, if they cannot give it to six men as a 

j^i'y- " . . . 

2. This is a private company, mcorporated 
for private objects, to whom the legislature 
cannot give the power of taking private 
property for their use, which is a monopoly, 
an exclusive right of passage on the road, un- 
less on conditions which they may make so 
onerous as to amotmt to a prohibition in ef- 
fect. Though the twenty-eighth section of 
the act declares the road to be a public high- 
way, such declaration does not make it one, 
if the terms and provisions of the law show 
it to be one for private emolument rather 
than public convenience. 

3. Before the company can enter upon pri- 
vate property they must have made an equit- 
able assessment of its value, and the compen- 
sation must be made before possession is tak- 
en. Gardner v. Trustees of Newbm-gh, 2 
Johns. Ch. 166. It cannot be left to futm-e ad- 
justment according to the fom*teenth section, 
but must be paid before the construction of 
the road is commenced, though by the thir- 
teenth section the road may be located be- 
fore compensation can be demanded. 

4. By the thirteenth section of the law, the 
filing a copy of the survey of the road, as lo- 
cated, in the office of the secretary of state, is 
made a condition precedent to any right of 
constructing the road. The bin charges, and 
the answer admits that this has not been 
done, which is a sufficient ground for an m- 
junction till the sm-vey is filed. 

5. The eleventli section gives no authority 
to locate or construct the main road at Bor- 
dentown; they can only take a lateral road 
to that place, consequently they cannot locate 
the main road, as has been done, on the com- 
plainant's premises. It is an evasion of the 
law, annulling its provisions to all intents 
and purposes. It is obviously the intention 
and direction of the law, that until the main 
route was completed, the road should connect 
with the Delaware river only at the begin- 
ning point. The twelfth section, which au- 
thorizes the construction of a lateral road, is 
a proviso to the eleventh, which, as the last 
expression of the will of the legislatm-e, re- 
peals and controls any part of the eleventh 
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which might imply the same power; it 
makes the construction of the main route a 
condition precedent to the construction of the 
lateral road (vide Fitzg. 195); the company 
therefore have no power to locate the road to 
Bordentown till that condition is complied 
with. 

6. This is a proper case for an injunction 
according to the rules of equity. Jeremy, 
Eq. Jvtr. 308. It lies for diverting a sti-eam 
of water by virtue of a law, if no provision 
is made for compensation to the owner (2 
Johns. Ch. l62), where there will be an in- 
jmious interruption of the enjoyment of 
property (Id. 463, 473); and in a case other- 
wise proper, will be granted against the ti-us- 
tees of a college, tm-npike, or canal commis- 
sioners, where they abuse, exceed, or deviate 
from their authority (1 Ves. Sr. 1S8; 2 Dow, 
P. 0. 519); or a canal company (Coop. 77). 

7. On the face of the bill the com-t has ju- 
risdiction, as it will be presumed that a cor- 
poration created by the law of a state is 
composed of the citizens of the state. Bank 
of U. S. V. Deveaux, 5 Cranch [9 U. S.] 88, 
90; 1 Paine, 609, 610 [Catlett v. Pacific Ins. 
Co., Case No. 2,517]. The want of jurisdic- 
tion must be pleaded, the com-t will not act 
on affidavits, but the company are not nec- 
essary parties; the agents by whom they 
act are citizens of the state, are made de- 
fendants, and have answered; the non- 
joinder or misjoinder of parties does not af- 
fect the jm-isdiction of the com't, they can 
enjoin their agents (1 Paine, 410 [Ward v. 
Arredondo, Case No. 17,148]; [Wormley v. ■ 
Wormley] 8 Wheat. [21 U. S.] 421; [Cai-neal 
V. Banks] 10 Wheat [23 XJ. S.] 181); so the 
agents of a state, though the state is not 
suable, ([Osborn v. Bank of TJ. S.] 9 Wheat. 
[22 XJ. S.] 738). 

sir. Sloan and Mr. Wood, for defendants. 

1. The plaintiff being an alien, holding 
land by a special act of the legislatui-e, has 
no right but what is common to all the citi- 
zens of the state; consequently cannot sue 
one in the com-ts of the United States. If, 
however, he could sue a citizen, he cannot 
sue a corporation, one of the members of 
which is an alien, for this com-t has no ju- 
risdiction in a case where both parties are 
aliens. [Browne v. Sti-ode] 5 Cranch [9 U: S.] 
303. All the plaintiffs are one party, all the 
defendants the other, and each must be capa- 
ble of siiing and being sued; if a corporation 
is sued, all the members miist be averred to 
be citizens. [Bank of U. S. v. Deveaux] Id. 85, 
etc.; 4 Wash. C. C. 595 [Kirkpati-ick v-White, 
Case No. 7,850]. It is not sufficient that 
Stephens and Sloan, the agents of the com- 
pany, are citizens, if they have no interest. 
In the Case of Osborn, 9 Wheat [22 U. S.] 
73S, the com-t enjoined the agent, because 
the state could not be sued, and the law im- 
der which the agents acted being void, they 
were considered as principals. Here all the 
members of the company have a joint inter- 



BO^~■APARTE (Case No, 1,617) 



[3 Fed. Cas. pa^e 824] 



est, claiming a joint riglit; tliey must there- 
foi-e all be made parties, and tlie eoiu't can- 
not proceed against those ivlio are agents 
without affecting the rights of all. 

2. The twenty-second article of the consti- 
tution applies only to the right of jury trial 
in criminal cases, and suits between indi- 
viduals, not to cases where public con- 
venience requires that private propertj"- 
should be taken for public use. Before its 
adoption, the colonial legislature directed 
damages caused by roads to be assessed by 
commissioners, it was the common mode of 
ascertaining compensation before the revolu- 
tion (Leaming & Spicer, 410; Allison, 274); 
since the adoption of the constitution, the 
legislature have acted in both ways at their 
discretion, they have directed the valuation 
by commissioners, or by an inquest, at their 
pleasm-e. In the cases of Dorsey v. ilorris 
Canal Co. and Certain Land Owners v. Same 
the chancellor decided, that the law provid- 
ing for the assessment of damages by com- 
missioners was valid, and no contrary de- 
cision has ever been had in the state. It is 
enough that an impartial tribunal is ap- 
pointed, commissioners act as arbitrators ap- 
pointed by the court; the owner of the land 
is not bound by their award, which the court 
may set aside if illegal, and if the thirteenth 
section is unconstitutional, all proceedings 
under it will be annulled, and the owner will 
then have a trial by jury. The plaintiff 
holds his land subject to requisitions by the 
state for public use, the right to take it is 
recognized by the fifth amendment to the 
constitution of the United States, provided 
just compensation is made; but the legisla- 
tm-e may prescribe the mode of ascertaining 
it, and this amendment, as well as the con- 
stitution of the state, must be construed with 
a i-eference to the previously established 
practice. Neither the proprietary or state 
government, made any compensation to the 
owners of land through which public roads 
were laid out, as five per cent was allowed 
by the proprietors in ail grants for that pur- 
pose. Compensation was first allowed, when 
companies were incorporated to make roads; 
this was in the power of the legislatm-e, and 
when a road is so made, it is as much a pub- 
lic road for public use, as if made by the 
slate. 20 Johns. 743. The twenty-eighth sec- 
tion declares this to be a public highw-ay, 
and its termini and route show it to be a 
most important part of a gi-eat national com- 
munication, important to the "whole country. 
Besides, the state has a .present right to be- 
come owners of one-fom-th of the stock, and 
a reversionary right to pm-chase the road 
after thirty years, and they have a revenue 
from the tolls, which the defendants swear 
will amount to ten thousand dollars a year. 
The provision that the commissioners shall 
deduct the benefits of the road from the 
damages it occasions, is neither unconstitu- ; 
tional or unjust; both items necessarily enter : 
into the question of damages, all that is re- ' 



quired is, that the compensation shall be 
just, equitable, and reasonable. 3 Mass. 
310; 5 Mass. 435; 9 Mass. 3SS; 1 Pidc. 
425. This is not the tortious taking of prop- 
erty, it is done by the supreme power of the 
state for public benefit, to which each ought 
to make a common contribution, and no one 
ought to receive a compensation exceeding 
the injui-y he has actually sustained. In as- 
certaining its amount, the legislature were 
not bound to adopt the mode in use in Eng- 
land; but the plaintiff's counsel are mistaken 
in taking it for granted, that it is by an ad 
quod damnum, that writ is used only where 
the king creates a franchise, or gives a li- 
cense to exercise one. 1 Jac. Law Diet 4S, 
49. It is not used where private property is 
taken by the authoritj-- of an act of parlia- 
ment (vide 2 Dow, 519, &c.) ; it is done by com- 
missioners. The meaning of Magna Charta 
is not that there shall be a trial by jury, 
when the exigencies of the public reqinre 
that private property shall be taken for pub- 
lic use, it only provides, that it shall not be 
taken without legal process or due course of 
law, which the legislature is competent to 
prescribe. The same provision is contained 
in the fifth amendment to the constitution 
of the United States: "No person shall be 
deprived of property without due process of 
law;" this and the next clause were intended 
to guard against arbitrary seizures of prop- 
erty without a proceeding according to law 
and just compensation. 

3. It is admitted that the company are 
bound to make just compensation, but assert 
their right to take the property before it is 
made; from the nature of this right, it must 
precede the obligation. But though this is 
claimed as a right, the defendants in their 
answer disclaim its exercise, averring their 
intention to be to make compensation before 
taking possession of complainant's propertj'. 
His affidavit does not aver the contrary, and 
the court cannot gi-ant the injunction till an 
attempt is made to take possession. The 
law gives complainant ample seem-ity, as he 
has a lien on the whole property of the com- 
pany, on the filing the report of the com- 
missioners, as well as a summary remedy to 
enforce payment, which satisfies every rea- 
sonable demand of the owner, as the lien for 
damages attaches the moment the right to 
the land passes to the company. This too 
is the natm-al order of proceeding, the land 
is first taken, in doing which the company 
are not trespassers, as they enter by authori- 
ty of law. 20 Johns. 744; 3 Mass. 310. The 
damages are then assessed, and process goes 
out to collect them. 

4. It is admitted that the survey has not 
been deposited as directed by law, but the 
defendants aver in their answer, that the 
delay was from a desire to consult with and 
accommodate the complainant; it is not for 
him to allege this as a ground for an injunction, 
nor is it a ground for the interference of the 
com*t, being a "mere matter of irregularity. 
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the omission does not make the company or 
tlieir agents ti-espassers (20 Jolms. 743), or 
afford any ground JEor aiTesting the prog- 
ress of the work. 

5. The law does not prescribe the route of 
the road, it only designates the beginning 
points, leaving the intermediate route to be 
located according to the discretion of the 
-company; in such case the court cannot con- 
trol its exercise, if the proceeding has been 
in good faith, and within the authority con- 
lerred by tlie law, or affix any limitations 
not imposed by the legislature. A power 
to coustL'uct a road from one place to anoth- 
er, gives a discretionary power as to the 
selection of the route; such law must re- 
■ceive a liberal construction, and there must 
be a clear departm-e from its directions, be- 
fore a com't can interfere. 10 Johns. 389. 
By the eleventh section a general authority 
is given to construct the road between the 
two points, the right to make a lateral road 
given in the twelfth section is a privilege; 
the two sections will be so consti-ued as to 
make them harmonize, and by the words of 
the law alone. If the company has a col- 
om-able right, and the court have a doubt, 
if there is room to deliberate on the question, 
whether they have exceeded or abused their 
power (4 Tohns. Ch. 21), a com-t of chancery 
will not interfere by injunction. The case 
must be referred to the supreme court, which 
has a prerogative jmisdiction over aU cor- 
porations, to the same extent as the court 
of king's bench in England. 2 Johns. Ch. 
371, 3SG; 16 Johns, IB, 14. An Injunction 
is gi-anted, only in a clear case of the excess 
■or abuse of jiurisdiction, of which state courts 
■ are the appropriate judges in all cases where 
questions arise about the extent of the au- 
thority given by state laws, or on the local 
common law- [Jackson v. Chew] 12 Wheat 
[25 U. S.] 153. On this subject the answer 
is full, that the location of the ]'oad has been 
made solely with reference to the public con- 
venience and the benefit of the corporation, 
According to the best discretion of its officers. 
The only question which can arise is, wheth- 
er the company have usm'ped a franchise on 
the property of the state, or on a route which 
they were prohibited by their charter from 
selecting. This is a question affecting the 
state alone, as to individuals, the acts of the 
•corporation will be presumed valid, unless 
the state interferes by indictment for a nui- 
sance (18 Ves. 622), or then* proceedings are 
declared illegal on a certiorari, or quo war- 
ranto in the supreme court of the state. A 
•court of the United States will not interfere, 
unless there appears to be a clear departure 
from the authorized route prescribed and de- 
fined in the act of incorporation, which is not 
pretended here. 

6. The injury complained of is not a sub- 
ject matter for an injunction, if it is a tres- 
pass there can be full and adequate remedy 
in damages; the complainant's possession is 
not disturbed in his mansion-house, improve- 
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ments, or other parts of his land, he can use 
them as before. The only injury is taking 
the ground occupied by the bed of the road, 
for which full and complete compensation 
can be made. It is not like the case .of a 
private nuisance by the diversion of a water 
course, as in 2 Johns. Ch. 162, and Eden, 
Inj. 165, where a trespass has become a nui- 
sance, or where there is a privity, as be- 
tween landlord and tenant, tenant for life 
and reversioner. To justify an injunction 
the injm*y must be irreparable, or so great 
as to be desti'uctive of the property to the 
owner for all the pm-poses to which he had 
devoted it, and for which there is no ade- 
quate remedy at law. 1 Johns. Ch. 318. On 
this subject the answer and affidavits are full 
to show that theinjm-yis not of such a natm-e, 
nor does the complainant aver it in his affi- 
davit. The court will not regard the aver- 
ments of the bill, but look to the affidavits on 
both" sides (18 Ves. 622; 1 Swanst. 250; 
Coop. 77); from which it will be apparent, 
that the only injury will be to pleasure 
grounds, roads, a park, &c.; whereas, if the 
injunction is gi-anted, it will interrupt a 
great public work, produce injm-ies which can 
never be repaired, and for which the com- 
pany can have no redress, as it will have 
been caused by the act of the com't They 
win not grant the injunction if they entertain 
any doubt upon any point in the case. 

air. Wall, in reply. 

1. By the eleventh section of the judiciary 
act [1 Stat. 78], the complainant has a right 
to sue in the courts of the United States as 
an alien, of which, he cannot be deprived; 
he is authorized to hold lands in this state, 
with the same .rights of property as any 
other citizen, he claims no other rights un- 
der the law of the state, but is not com- 
pelled to renounce such as are given him 
by the constitution and laws of the United 
States. By answering, the defendants sub- 
mit to the jurisdiction of the court, and 
cannot now object to it as they ought to 
have pleaded it [Mason v. The Blaireau] 
2 Cranch [6 U. S.] 264. They do not deny 
their citizenship; the cpmrt have jmrisdic- 
tion of the subject matter of the biU, and 
over the persons who, as agents of the com- 
pany, have done and tlu-eaten to do the acts 
complained of; it is not material that the 
persons for whose benefit the acts are done, 
are not in court or within its jurisdiction, 
an injunction against the actors, answers 
all the objects of the bill. Jurisdiction can- 
not be ousted by an affidavit, or on the sug- 
gestion of a stoclvholder. 

2. Formerly the king could not grant a 
monopoly without an ad quod damnum, now 
he can do it by a dispensation, with a dause 
of non obstante, this is the meaning in 1 
Jac. Law Diet. 48, 49, but he cannot by 
this authorize the property of a subject to 
be taken. In England the general road law 
directs compensation to be ma^e by a jm'y» 
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if .the owner and surveyor cannot agree on 
the value of land taken for a road. 13 Geo. 
III. c. 78; 11 RufEh. St. 850, 851. The laws 
of New Jersey relating to public roads, give 
merely an easement on the lands' of individ- 
uals, without impairing the right of soil; 
hut when companies are incorporated for 
making roads, they become owners of the 
land on which they are located, the owner 
is disseised and his right divested. The 
mere subjecting the land to an easement for 
the public benefit, is very different from 
gi'anting it to a corporation. It is a funda- 
mental principle, that where governments 
take private property, compensation is made 
by agi'eement, as in the case of the Isle of 
Man, by persons chosen by the parties, or by 
judicial process, through tlie intervention of 
a jmy,— 2 Dall. 313 [Vanhorne v. Dorrance, 
Case iSTo. lG,b57],— and must be paid before 
the title of the owner is affected. This road 
is for private use, the charter is for a trans- 
portation company, who may charge tolls 
which' amount to a prohibition; unless the 
public will submit to the exaction of six 
dollars for each passenger, and four dollai's 
eighty cents for a ton of merchandize, there 
can be no right of passage; this right ex- 
cludes all competition by the creation of a 
roonopolj' for the benefit of the company, 
which, of itself, divests the road of every 
attribute of a public highway. If the power 
to exact tolls was limited to such as are rea- 
sonable and uniform, it might be deemed a 
public corporation, so as to justify a law 
to appropriate private property for its use. 
But the features of the charter are such as 
stamp it with a private character, and the 
company must be left to make their con- 
tracts with the owners of property through 
which the road passes. We have a right 
to an injunction if the defendants omit any 
act required by the law, or violate it in 
any way; they admit that they have neither 
filed the sm-vey of the road, or made com- 
pensation, yet they aver their intention to 
consti'uct the road, and that they are making 
preparations to do it. Tliey have exceeded 
their authority and violated the law by 
locating the main road on the Delaware, 
when they could make only a lateral one to 
it We are not bound to wait till the com- 
pany actually take possession; when they 
assert their right and avow their intent to 
do it, the court will restrain them if they are 
not strictly justified by the law. 

The com*t took time to consider the case, 
and had met for the purpose of delivering 
their opinion; as it was about to be read, 
it was suggested that the parties were about 
making an adjustment, whereupon the de- 
livery of the opinion was suspended to give 
them an opportunity of doing it. The par- 
ties came to an agreement and the opinion 
was not read, but as the questions involved 
were important, and might recur, it is 
thought proper to publish it. 



BALDWIN, Cii-cuit Justice. The eleventh 
section of the judiciary act gives jm'isdiction 
to this court, in aU cases of a civil nature at 
common law or in equity. 1 Story [Laws] 
57 [Act Sept. 24, 1789; 1 Stat. 78]. The com- 
plainant has therefore a 7-jght to sue here, in- 
dependently of any state law. It attaches to 
his character of an alien, which is admitted 
in this case, and as he holds his land by the 
law of this state, it matters not whether it 
is a general or special one, his right of prop- 
erty gives him the same remedy for its vio- 
lation, as to an alien residing abroad or a cit- 
izen of another state. Although it may well 
be doubted whether the alienage of Mr. Bill- 
borough could be taken advantage of by a 
mere suggestion in the answer, the same ef- 
fect wiU be given to it as to a plea. It is 
not necessary to inquire, whether it would 
affect the jm-isdiction of the court if the cor- 
poration was the only defendant, because 
Mr. Stephens and Mr. Sloan, two of the de- 
fendants are admitted to be citizens of the 
state, and competent parties to the suit. The 
court can take cognizance of the case as to 
them, though it could not as to the corpo- 
ration, as has been heretofore decided by 
this court. Kirkpati'ick v. White [Case No. 
7,850]. These defendants too are members, 
directors, and agents of the company for lay- 
ing out and constfucting the road; they act 
in the name and by the authority of the com- 
pany, who must be represented by agents, 
but this gives the agent no exemption from 
legal responsibility. If they exceed, abuse, 
or depart from the power given by the law, 
they are answerable in the same manner as 
if they acted in their own right, without 
making the company parties to the suit, if 
they are not within the jurisdiction of the 
court, or are exempted from being suedr 
there is the same remedy against the agent 
as against the principal, if suable. The priv- 
ilege or exemption of the principal, is not 
communicated to the agent, though the prin- 
cipal is a state which cannot be sued at law 
or in equity, and the agent a public ofiicer 
acting in execution of a law of the state, and 
the subject matter of the suit was money 
actually in the ti'easmy, in the custody of 
the defendants for the xise of the state. Os- 
born V. Bank of U. S., 9 Wheat. [22 U. S.] 
743, 744. In that case the state was not a 
party, yet an injunction was awarded. The^ 
com-t, looking only to the illegality of the 
law by which the money had been obtained, 
through the insti-umentality of the agents of" 
the state, disregarded all considerations i-e- 
lating to the principal, for whose benefit or 
by whose orders the illegal acts had been 
committed. There are then proper parties 
before the court to enable them to make a 
final decree, and to enforce it against the- 
agents of the company, if a proper case is 
made out for an injunction in other respects. 
The adjudged cases on this subject support 
this position. 1 Pet C. C. 317, 320 [^Sailings 
V. Consequa, Case No. 17,7G7]; Jay v. Wirtz 
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[Kerr v. Watts] 6 Wheat. [19 IT. S.] 559; 
[Wormley v. Wormley] 8 Wheat [21 TJ. S.] 
451; [Thornton v. Wynn] 12 Wheat [25 U. 
S.] 189; [Dandridge v. Washington] 2 Pet. 
[27 TT. S.] 377; [Caldwell v. Taggart] 4 Pet. 
[29 U. S.] 203, 204. If we should yield to 
the objection arising from the alienage of 
]Mr. Billhorongh, it would establish a princi- 
ple -by which a corporation could always 
elude the justice of the law, by haying some 
shares of the corporate stock held by an 
alien or a citizen' of some other state. 

The principles settled by the supreme court 
in Osborn v. Bank of tf. S. [supra] would 
seem to remove all objections to the power 
of this coiu-t to grant an injunction against 
persons acting under a law of a state, au- 
thorizing the construction of works of public 
improvement But the doubt expressed by 
Judge Washington in 4 Wash. O. G. 601, 60S 
[Haight V. Morris Aqueduct, Case No. 5,902], 
whether a com*t of equity could treat such 
acts as a private nuisance, however injuri- 
ously it might affect a complainant, is de- 
serving of serious consideration. There is no 
power the exercise of which is more delicate, 
which requires greater caution, deliberation, 
and sound discretion, or more dangerous in 
a doubtful case, than the issuing an injimc- 
tion; it is the strong arm of equity, that nev- 
er ought to be extended unless to cases of 
gi'eat injury, whei'e com*ts of law cannot af- 
ford an adequate or commensm-ate remedy 
in damages. The right must be clear, the in- 
jury impending or threatened, so as to be 
averted only by the protecting preventive 
process of injunction: but that will not be 
awarded in doubtful cases, or new ones, not 
coming within well established principles; 
for if it issues erroneously, an Irreparable in- 
jury is inflicted, for which there can be no 
. redress, it being the act of a com't, not of the 
party who prays for it It will be refused 
till the court are satisfied that the case be- 
fore them is of a right about to be destroyed, 
irreparably injm-ed, or great and lasting in- 
jm*y about to be done by an illegal act; in 
such a case the court owes it to its suitors 
and its own principles, to administer the on- 
ly remedy which the law allows to prevent 
the commission of such act We Imow of no 
rule which excludes from this process any 
persons over whom the com't has jm'isdic- 
tion, on accoimt of the character or capacity 
in which he acts, although it is conferred up- 
on him by a law of a state or of congress. 
If the law is unconstitutional, it can give no 
authority, if the power it confers is abused 
or exceeded, the person who acts by colour 
of law merely is a trespasser; and wherever 
the court have power to take cognizance of 
an action of trespass for an offence, a court 
of equity may, in a case otherwise proper, 
prevent its commission, as was decided in 
Osborn's Case, 9 Wheat [22 U. S.] 738. An 
injunction was granted against the United 
States by this court (Armstrong v. TJ. S. 
[Case No. 549]); so by the supreme court 



against the overseers of the poor of a par- 
ish (Terrett v. Taylor, 9 Cranch [13 II. S.l 
43, 55); by Chancellor Kent against a corpo- 
ration, claiming to act in pursuance of a law 
of the state (Gardner's Case, 2 Johns. Ch. 
162); and in Belknap v. Belknap, Id. 463, 
against the inspectors of a corporation for 
draining marshes. The chancellor cites with 
approbation the cases in England, where in- 
junctions have been granted against the trus- 
tees of a college (1 Ves. Sr. ISS), the commis- 
sioners of a tm'npike (Id.) a canal company 
incorporated by act of parliament (Coop. 77), 
canal commissioners (2 Dow, P. C. 519; S. 
P., 1 Swanst 244, 250; 4 Johns. Oh. 26; 2 
Dickens, 600; vide 2 Johns. Ch. 376-380). In 
Jerome v. Ross, 7 Johns. Ch. 334, and Rog- 
ers V. Bradshaw, this distinguished jurist as- 
serted the same principle, in its application 
to the commissioners for the construction of 
the great New York canal (20 Johns. 745), 
as an established rule of courts of equity; 
to which may be added the declaration of 
Judge Washington, in 4 Wash. O. C. 605 
[Haight V. Morris Aqueduct, Case No. 5,902]. 
It must then be taken as settled, that the 
circumstance of a defendant acting under 
coloiu: of a law, or as the agent of a corpo- 
f'ation for making a road, canal or other im- 
provement, is not of itself a good objection 
to the granting an injunction. When there- 
is a reasonable doubt whether the law set 
up as a justification authorises the acts done,, 
it will not be granted (2 Dickens, 600; Coop. 
77); or if a discretionary power is given, 
which is not abused or misappUed, but ex- 
ercised in good faith, sound discretion, and 
according to the best judgment of those to 
whom its execution is confided, the pai'ty 
complaining win be left to his remedy at 
law. 1 Johns. Ch. 184; 4 Johns. Oh. 352; T 
Johns. Ch. 340; 20 Johns. 739, 740. The 
court cannot control them in mere matters 
of discretion (vide [U. S. v. Arredondo] 6 Pet. 
[31 U. S.] 739); they must keep strictly with- 
in their powers, must not deviate from the 
line or route prescribed, abuse, misapply, or 
exceed their authority; when they do so, a 
com't of equity will leave a complaining par- 
ty to resort to the special tribunal designat- 
ed by the law, to decide on all questions aris- 
ing in its execution; but if they act other- 
wise, the court will proceed in the usual way, 
by injunction. 2 Dow, P. C. 521, 523. 

Having no doubt of our jurisdiction, both 
of the parties and the subject matter in this 
case, we proceed to the groimds of the in- 
junction. 

' 1. It is alleged that the act incorporating 
this company is repugnant to the constitu- 
tion of the state, in appointing commission- 
ers to ascertain damages instead of a jury. 
This is a question of great ' delicacy and im- 
portance, affecting the rights of every man, 
and perhaps of every government in the union,, 
the constitution of which does not define the 
mode of making compensation for private 
property, taken for public use. If the law 
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in this respect is incompatible -with tlie con- 
stitution of tlie state, we must declare it 
void, and the exercise of any authority under 
this part of it illegal; hut before doing it we 
must have a clear conviction of the incom- 
patibility between them. [Marbury v. Madi- 
son] 1 Cranch [5 TJ. S.] 138; [Dartmouth Col- 
lege V. "Woodward] 4 Wheat. [17 U. S.] G25. 
A law of a state, not repugnant to its con- 
stitution, is by the thirty-fom-th section of 
the judiciary act made a rule for our de- 
cision, in all cases to which it applies, unless 
the constitution, laws or treaties of the 
United States otherwise provide. 

It is a settled principle of American jm-is- 
prudence, that the transcendent powers of 
parliament devolved on the people of the sev- 
eral states by the revolution [Dartmouth Col- 
lege V. Woodward] 4 Wheat. [17 U. S.] G51; 
[Johnson v. SI'Intosh] S AVheat. [21 U. S.] 
584; [Wilkinson v. Leiand] 2 Pet. [27 U, S.] 
656. It necessarily follows, that the only re- 
straint on their legislative power, is that im- 
posed by their own, or the constitution of the 
United States. [Satterlee v. ilatthewson] Id. 
410, 414. That of New Jersey contains no 
bin of rights, or any other restriction on the 
legislative power than the twenty-second 
article which has been referred to; of course 
its action is uncontrolled, if the right of trial 
by jury is preserved inviolate in tlie cases 
contemplated by the constitution. It is si- 
lent on the subject now before us for an 
obvious reason, it is an incident to the sov- 
ereignty of every government, that it may 
take private property for public use; of the 
necessity or expediency of which, the gov- 
ernment must judge, but the obligation to 
make just compensation is concomitant with 
the right. Vatt. Law Nat. 112; Ruth. Inst. 
43; Burlam. Nat. 150; Puff. Law Nat. 829; 
Gro. De Jure B. 333. This principle of pub- 
lic law is recognised in the fifth amendment 
to the constitution of the United States, as 
to the right and obligation, which may be 
deemed a bill of rights for the people of each 
state. [I'letcher v. Peck] 6 Cranch [10 U. S.] 
138. Though it may well be doubted whether 
as a constitutional provision, this applies to 
the state governments,- yet it is the declara- 
tion of what in its nature is the power of aU 
governments, and the right of its citizens; 
the one to take property, the other to com- 
pensation. The obligation attaches ta the 
exercise of the power, though it is not pro- 
vided for by the state constitution, or that 
of the United States had not enjoined, and 
•exists in this case if the legislature had 
power to grant the charter to this corpora- 
tion. Though the divesting of vested rights 
-of property, Is no violation, per se, of the 

'' Since this opinion was prepared, the supreme 
■court have decided, tiiat this amendment does 
not apply lo the states, but only to the general 
ijovemmeiit. Barron v. Baltimore, 7 Pet. [32 
U. S.l 247; Lessee of Livingston v. Moore, Id. 
-551, 552. 



constitution of the United States,— [Satterlee 
V. Matthewson] 2 Pet. [27 U. S.] 412, 413,— 
yet when those rights are vested by a con- 
tract, its obligation cannot be impaired by a 
state law. [Fletcher v. Peck] 6 Cranch [10 
U. S.] 137; [State of New Jersey v. Wilson] 
7 Cranch [11 U. S.] 164; [Terrett v. Taylor] 
9 Cranch [13 U. S.] 45; [Dartmouth College v. 
AVoodward] 4 Wheat. [17 U. S.] 625. In this 
case the complainant by his contract of 
purchase, authorized by the law of the 
state, comes so far within this protection, 
that his property cannot be transferred 
to the defendants- without his consent by 
mere legislative power. To make such 
transfer valid, it must be an appropriation 
to a public use, in virtue of the inherent 
sovereignty of the states, which car- 
ries with it the obligation to make compen- 
sation. When this is done, no contract is 
impaired, as all persons hold tbeir property 
subject to requisitions for public service, it 
is protected only against arbitrary seizure, 
not when it is taken or appropriated by pub- 
lic right for public use; compensation miist 
indeed be made, but no particular mode is 
prescribed by which its amount shall be as- 
certained. It is a principle of Magna Charta, 
recognised in all the states, that no man 
shall be disseised or dispossessed of his 
property without due process of law, or legal 
process, or the judgment of a jury (2 Co. 
Inst. 45); but if either mode is pursued, the 
principle is unimpaired. A law which au- 
thorizes the appropriation of property to pub- 
lic use, and prescribes a mode of proceeding 
by which compensation shall be ascertained 
and made, is not obnoxious to Magna, 
Charta, or its construction in England or 
this state. An inquisition on a writ of ad 
quod damnum, is the usual mode, when a 
franchise is granted by prerogative, but 
when a corporation is created by act of par- 
liament, it does not seem to be usual; it cer- 
tainly is not necessary to give validity to the 
charter, or power to do the acts it authorizes. 
The writ of ad quod damnum appears not to 
have been in such common use in this state, 
before the adoption of the constitution, that 
it can be supposed to have been indispensa- 
ble; on the contrary, the appointment of 
commissioners was usual from a very early 
period. Learning & Spieer, 440; Allison,' 274. 
It has been continued to the present time, 
and held by the late learned chancellor of 
the state to be constitutional. This usage, 
judicially sanctioned, must be taken as the 
practical exposition of the constitution and 
antecedent common law of the state, from 
which we do not feel at liberty to depart; it 
is also a common practice in England (vide 
11 RufCh. St. 765; 2 Dow, P. C. 521), and in 
the other states, to appoint commissioners 
or other special tribunals to assess damages, 
by some mode or process specially prescrib- 
ed, where a permanent appropriation of pri- 
vate property is made for a public use, on a 
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road constructed by a state or a corporation. 
"Wlien a mere easement or. rigM of passage 
is granted, it is usual to do it by a jury (11 
Ruffh. St. S50); but it is competent to pre- 
scribe by law any other process for the same 
purpose. We are therefore of opinion that 
the trial by jury is preserved inviolate in the 
sense of the constitution, when in all crim- 
inal cases, and in civil cases when a right is 
in controversy in a court of law, it is secured 
to- each party. In cases of this description, 
the right to take, and the right to compensa- 
tion, are admitted; the only question is the 
amount, which may be submitted to any im- 
partial tribunal the legislature may desig- 
nate. At the same time we fuUy concm- in 
the decision of the supreme com-t of the 
state, that when a jury is necessary, the leg- 
islatm-e cannot reduce the number required 
by the common law, which defines a jury to 
be a body of twelve men. It has not been 
contended that this provision of the constitu- 
tion appUes to. proceedings in chancery or 
the orphans' com-ts of the state, nor does 
there seem any better reason for applying it 
to collateral process for assessing damages 
where no suit is pending; it is a speedy and 
cheap mode of adjusting such matters, which 
iire within the discretion of the legislature, 
Tinless prohibited by the constitution of the 
state. In Bennett v. Boggs [Case No. 1,319], 
we gave- om- opinion of the extent of the 
powers of the government of this state and 
their limitation, which need not be repeated 
now; we adhere to the views there ex- 
pressed, and refer to them for more de- 
tailed reasons in favour of the validity of 
the part of the law now under consideration. 
A similar construction has been given by 
the supreme court of the United States to 
the seventh amendment to the constitution 
of the United States, which du-ects that "in 
all suits at common law, when the surn in 
controversy exceeds twenty dollars, the right 
of trial by jury shall be preserved." The oc- 
cupying claimant law of Ohio directed com- 
missioners to be appointed to value the im- 
provements made upon land recovered by 
ejectment on an adversai-y title: it ^vas held 
that the law was not repugnant to the consti- 
tution of the United States, and could be exe- 
cuted in the com-ts of the United States if 
it was not repugnant to the constitution of 
Ohio. Bank of Hamilton v. Dudley, 2 Pet 
[27 U. S.] 525, 526. As the proceeding to as- 
certain damages under the law in question 
is neither a suit at common law, or the trial 
of a right in a .com-t of common law juris- 
diction, we are clearly of opinion that it is 
consistent with the constitutions of the state 
and of the United States. 

2. It is next objected to the validity of this 
law, that it is to effect a private object, in 
making a road for the benefit of the corpora- 
tion, and not for public use; that conse- 
quentiy the legislature have no power to au- 
thorize the appropriation of any part of the 
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complainant's property for such purpose 
without his consent If the law is clearly 
open to this objection, it is a fatal one, as it 
is opposed to every constitutional principle 
which protects the rights of property, to 
take it from the lawful owner and appro- 
priate it to the private use of another, or a 
private corporation for its own use. Gen- 
erally speaking, public corporations are 
towns, cities, counties, parishes, existing for 
public purposes; private corporations are 
for banks, insm-ance, roads, canals, bridges, 
&c., where the stock is owned by individ- 
uals, but their use may be public. [Dart- 
mouth CoUege V. Woodward] 4 Wheat [17 
U. S.] 664. A road or canal consti-ucted by 
the public or a corporation, is a public high- 
way for the public benefit if the public have 
a right of passage thereon by paying a rea- 
sonable, stiptdated, uniform toU; its exac- 
tion does not make its use private. If the 
public can pass and repass, and enjoy its 
benefits by right, it matters not whether the 
toll is due to the public or a private corpora- 
tion; the true criterion is, whether the olJ- 
jects, uses and pm-poses of the incorporation 
are for public convenience or private emolu- 
ment and whether the public can participate 
in them by righ't or only by permission. 
To ascertain this, the provisions of the law 
must be examined. The second section 
gives aU the powers necessai-y to "perfect an 
expeditious and complete line of commiinica- 
tion from Philadelphia to New York;" this 
is undoubtedly a gi'eat public and useful pur- 
pose, than which none can be more impor- 
tant, as a link in the great chain of national 
communication. The twenty-eighth section 
declares the road to be a public highway, 
and we should °f eel boimd to so consider it, 
if other pai'ts of the law did not give it a 
different character. The sixteenth section 
authorizes a toll which, estimating the 
length of the road at sixty miles, would 
amount to 6 dollai's for each passenger, and 
4 dollars 80 cents a ton for merchandise 
transported upon it, and the company is in- 
corporated as a "ti-ansportation company." 
In this there are sti'ong featm-es of a mo- 
nopoly for the sole benefit of the corpoia- 
tion; the toU cannot be called a reasonable 
one, and the public cannot use the road by 
right, when they may be subject to the pay- 
ment of a toU, which is equivalent to a pro- 
hibition. These' considerations have led our 
minds to sti'ong doubts whether the declara- 
tion of the legislatm-e is not in direct colli- 
sion with the provisions of the law, but not 
so sti'ong and clear as to justify us in de- 
claring the law unconstitutional and void, on 
an application for an injunction. 

3. The next ground taken by the complain- 
ant is, that the law gives the company no 
right to locate the road on his land; inas- 
much as they were not authorized to con- 
sti'uct any other but a lateral road to Bor- 
dentown, and the main route, as now located 
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and about to be constructed, is at that place. 
No particular line or route is designated in 
the law, the only definite points are the be- 
jiriiiuinii- and end of the road; there is enough 
in the law to infer the intent and meaning 
of the legislature to have been, that the main 
route should be at some distance from the 
Delaware at Bordentown, but it is not ex- 
pressed so clearly as to prohibit its present 
location. We cannot say that the company 
had not a discretion in the selection of an 
intermediate route, when none was accurate- 
ly defined, or that they have not acted in 
good faith, with sound discretion, and by 
their best judgment. They may have de- 
viated from the understanding of the legis- 
lature, in locating the main branch where 
xhpy were authorized to construct only a 
lateral one, but they must depart from the 
prescribed line before their proceedings can 
be arrested as unauthorized, and the devia- 
tion must be apparent, so as to indicate the 
want of discretion and judgment in the exe- 
cution of the law, and an abuse and misap- 
plication of their authority. The answers of 
the defendants, with the accorapanj-ing aflfi- 
■davits, are so full on the fact of the location 
being made discreetly and in good faith, that 
we cannot act on the contrary belief; nor on 
referring the smwey of the road to the law. 
can we say that it is located on prohibited 
ground. If it is a purpresture or encroach- 
ment on the right of the public to the navi- 
gation or landing on the Delaware, it is in- 
dictable as a nuisance in the state court, 
where the defendant would have a right to 
trial by jury. But a chancellor would not 
consider him as already convicted of the of- 
fence, by awarding an injimction before a 
trial. Columbian State Banlqng Co. v. Wel- 
<lon, by Williamson, Oh.; 18 Ves. 217, 219; 
19 Ves. 617, 620; 2 Johns. Ch. 283; Harg. 
Law Tracts, 85. An individual would be en- 
titled to this remedy only in case the com- 
pany shoidd attempt to take possession of 
his land lying without the limits of the road 
■as prescribed by the charter; but in this 
case, as none are defined, it must be left to 
the legislatm-e to declare them by some 
futiu-e law, or by some legal proceeding in 
the state coiu'ts, to ascertain whether any 
right of the state has been violated by an 
usurpation under colour of law. 

4, Assuming the validity of the law, the 
next objection to the proceedings of the com- 
pany is, that they have not complied with 
its provisions, so as to have acquired any 
authority to enter upon and take private 
property for the purpose of constructing the 
road. This depends on the eleventh sec- 
tion, which authorizes the company to enter 
for two distinct pm'poses, 1st, to locate, 2d, 
to construct the road. For the pm-poses of 
location they may enter at all times, aud 
erect necessary works and buildings, with 
no other restriction or condition than that 
they shall do "no unnecessary injury to pri- 
vate propertj"" but whenever thej' have ex- 



ercised this authority, by which they are en- 
abled to make a location, the law directs 
that it shall be determined on, and a survey 
of the route to be deposited; and then pro- 
vides, "that when the location is determi^^ed 
on, and the survey is deposited in the office 
of the secretary of state, it shall be lawful 
for the said company, by its officers, &c. to 
enter upon, take possession of, use, occupy, 
and excavate any such lands, &c. for the 
purposes of consti-ucting the road." This 
language can admit of no construction, it 
limits the authority to the case provided for, 
imposes two conditions which must be per- 
formed before the power arises, and which 
can be performed by no other persons than 
the officers or agent of the corporation. The 
marked distinction between the right of en- 
tering at aU times to survey and locate, and 
to enter to construct only on the perform- 
ance of the conditions precedent, leaves no 
doubt that the intention of the legislature 
corresponded with their words. Independ- 
ently of the positive terms of the law, the 
natm-e of the conditions is such as to make 
the authority dependent on their perform- 
ance. It would be most unreasonable, as 
well as unjust, to permit px-ivate property to 
be taken for the construction of a road be- 
fore its location had been determined on by 
the company. And nothing can be more 
reasonable and just, than that after a defin- 
itive location is so made, there should be 
some authentic evidence of its route in a 
public office, to which aU persons can have 
access. Unless this is done, no pei-son could 
know what part of his property was put in 
requisition, or have any check on the com- 
pany against altering or deviating from the 
route determined on. It could not have 
been the intention of the legislatm-e to con- 
fer a power so undefined and illimitable, 
and as it is not given by the words of the 
law, we cannot do it by construction. The 
defendants, in their answer, admit that the 
final location of the road is not yet deter- 
mined on, and that the survey is not yet de- 
posited; they cannot therefore have the au- 
thority of the law for entering on or taking 
possession of any part of complainant's 
property, for the pm-pose of constructing the 
road. The omission is exclusively their own, 
the law gave them ample powers to enter on 
the premises of individuals for every pm-- 
pose of location, it pointed to the acts on 
which their power to construct depended; 
they have not thought proper to comply witli 
the conditions imposed, the consequence is 
obvious. The company will be trespassers 
if they disturb the possession of the com- 
plainant, and the com-t must proceed in the 
usual way, if he has made out his case. 

Compensation is the next subject to be con- 
sidered. Taking it as an universal principle, 
that the right of every government to take 
private property for public use, and the obli- 
gation to make just compensation are ■ un- 
questionable and concomitant; taking it also 
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AS settled, that though the corporation creat- 
■ed by this law is private, the objects and 
nses to be effected are public. The first^ques- 
tion arising is, for what compensation must 
Ije made; or, in other words, what is the talc- 
ing ol private property for public use, by a 
-canal, rail road, turnpike, or. other improve- 
ment or work, to be constructed for public 
-convenience? An entry on private property 
:for the sole pm*pose of making the necessary 
, explorations for location, is not taking it, the 
aright remains in the owner as fully as before; 
no permanent injury can be sustained, noth- 
ing is taken from him, nothing is given to the 
-company. When nothing further is done, it 
is competent for the legislatm-e to give this 
4iuthority, without any obligation to compen- 
sate for a damage which must be trivial; if 
the company commit any wanton acts, or do 
any unnecessary damage, they are trespass- 
-ers, otherwise tliey have full power to locate 
the road, and the law is their justificatioa. 
20 Johns. 104, 740; 7 Johns. Ch. 342, 344. 
But when a claim is made for the permanent 
-appropriation of private property for the use 
of the public, which requires the title of the 
owner to be vested in a corporation or state, 
the case is different. The proprietor is dis- 
:seised, his right is extinguished, and his 
property is Uiken from him and given to an- 
-other by the law; this creates the obligation 
to make compensation. There is also another 
-obligation in this case upon the state, in the 
law authoi'izing the complainant to pm'chase 
4ind hold real estate. Both would be violated 
if compensation is not made, and the law 
would be void for impairing the obligation of 
41 contract; or if not void, inoperative to pass 
the right of property, till a just compensation 
was made. It is not intended to lay down the 
"broad proposition, that it is indispensable 
that the law should contain a provision for 
-compensation, or prescribe the mode of mak- 
ing it Though the law may be silent on this 
subject, yet if compensation is actually made 
in any way, or if the legislaiui-e should, by a 
subsequent law, direct it to be done, the law 
would be valid. But before this is done, the 
■execution of any authority which the law 
might profess to give, to take possession of 
private property, would be enjoined; for the 
right of the owner to receive, and the duty 
•of the legislature to provide for compensation 
is absolute, and the rights of property cannot 
be taken without an equivalent By sus- 
pending the execution of the law by injunc- 
tion, no permanent injury could be done to 
the proprietors, and no just complaint could 
"be made by the legislature or the corporation, 
by withholding the enjoyment of the prop- 
.erty for the objects of the law, till they had 
performed their duty. 20 Johns. 745. "We 
are aware that the supreme coiu't of New 
Torlc have declared such a law to be yoid, as 
Tiolating a great fundamental principle of 
government Bradshaw v. Rodgei's, Id. 105, 
106. A diffei-ent opinion is intimated by 
Ohancellor Kent, in delivering the opinion of 



the court of errors in the same case. Id. 745. 
We should have felt much difficulty in form- 
ing an opinion on a point where thei-e was 
such high judicial authority on both sides, 
had we not been aided by two analogous de- 
cisions of the supreme court of the United 
States. In Terrett v. Taylor, a pei-petual in- 
junction was decreed against parties claim- 
ing land under a law of Virginia, which did 
not constitutionally divest the title of the 
complainant 9 Cranch [13 IT. S.] 43, 55. In 
the Bank of Hamilton v. Dudley, they de- 
clared, that they would enjoin the execution 
of a judgment in ejectment, till the decree of 
the circuit coxurt, on the report of commis- 
sioners appointed under the occupying claim- 
ant law of Ohio, for compensation to the de- 
fendant for his improvements, should be car- 
ried into effect 2 Pet [27 U. S.] 526. On 
this authority, we should have no hesitation 
in enjoining the execution of the law, if it pro- 
vided no compensation, without declaring it 
void; this would do justice to the individual 
and without defeating the objecfs of the law. 
But in adopting this com'se, we should feel 
it our duty to go further than to enjoin, till 
the owner should have an opportunity of 
seeking and obtaining compensation accord- 
ing to the view of Chancellor Kent, in 20 
Johns. -745; we would continue the injunc- 
tion, till the company had made the compen- 
sation, without imposing on the owner any 
burthen of seeking or pursuing any remedy, 
or leaving him exposed to any risk or expense 
in obtaining it The duty of the legislatiu-e 
is to provide for compensation, and of the 
company to make it, simultaneously with the 
disseisin of the owner, and the appropriation 
of his property to the puiTposes of the law. 

As compensation is a necessary qualifica- 
tion to the exercise of any corporate authori- 
ty over the property of individuals, it must 
be made previously to the divestiture of their 
right, and its final appropriation to the public 
use. 2 Johns. Oh. 166. We do not say that 
the sum due must in all eases be actually 
paid, before the company may proceed to ex- 
ecute the law by commencing the construc- 
tion of the road. Though the fifth amend- 
ment of the constitution may not apply to 
cases arising under the legislative powers of 
the state (20 Johns. 106), it may be talcen as 
a correct definition of the rule of public law; 
there must be' "just compensation" made to 
the owner. The public is considered as an in- 
dividual treating with another for the ex- 
change of property, or rather compelling the 
owner to alienate his property for a reasona- 
ble price. Vide 2 Co. Inst 45; 1 Bl. Comm. 
139; 2 Johns. Ch. 167. When the law makes 
provision for compensation, prescribes a mode 
of assessment, an obligation for its payment 
in a reasonable time, undoubted secm-ity and 
efficient means for its prompt collection, and 
the company comply with all the requisitions 
of the law, so that compensation is certain, 
we are not prepared to say, that it was not a 
substantial fulfilment of the duties of the 
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legislature and corporation, so far as to au- 
tliorize tliem to commence their works, be- 
fore the actual payment of the money. This 
case does not require us to define precisely, 
the extent to which the legislature may go 
in giving time for payment; some discretion 
may be used, depending on the circumstances 
of the case, of which a com-t of equity would 
judge, so as to secure to the owner a just 
indemnity, without unreasonable delay, or 
unnecessarily impeding the prosecution of 
gi'eat works of public improvement. In the 
present case, the law directs compensation to 
be made, and prescribes the mode of ascer- 
taining it, when the right of the company at- 
taches, and their obligation to compensate is 
incm-red. At present it is not necessary to 
inquire further, than what are the requisi- 
tions of, the law before the company have a 
right of possession, and whether they have 
on their part taken the steps incumbent on 
them to bring their power into action. By 
the eleventh section of the law, it is made a 
condition precedent to the enti-y for con- 
struction of the road, that its location be de- 
termined on, and a siu:vey thereof be deposit- 
ed in the office of the secretary of state. 
When that is done, the company may proceed 
to enter on the route, and carry the objects 
of the incorporation into full effect, by taking 
materials for the construction of the road and 
its appendant works; "subject to such com- 
pensation therefor as is hereinafter provid- 
ed." The thirteenth section provides, that 
when no agi-eement can be made with the 
owner, a particular description of the land 
and materials required, shall be made out on 
oath, with the name of the owner and his 
residence, and given to a judge of the su- 
preme court; who shall, after giving twenty 
days notice, appoint commissioners to ap- 
praise the land and mateiials, and to assess 
damages thereon; who shall make their re- 
port in ten days, and deposit it in the office 
of tile clerk of the county. Such report, shall 
be plenary evidence of the right of the com- 
pany to the land and materials, and of the 
owner to recover the amount awarded to 
him, which shall be a lien in the nature of a 
mortgage on all the property of the company. 
The fourteenth section gives to either party 
the right of making an application to the su- 
preme cotu't, to set the report aside, "provid- 
ed, that such application shall not prevent 
the company from taking the land and mate- 
rials on the filing the aforesaid report." As 
the eleventh section makes the rigiit of the 
company subject to the compensation provid- 
ed by the thirteenth, a compliance with the 
directions of the latter is clearly a condition 
precedent Were the words of the law less 
explicit, the natui-e of the right asserted by 
the company, would make it our duty to hold 
them to a strict compliance with all the in- 
junctions of the law, under which they claim 
to exercise a special, and a high authority. 
In the first place, to take possession of com- 
plainant's property, in the next to make an 
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absolute and permanent appropriation of it 
to their use, and in the third to divost all 
his right and transfer it to them by the 
operation of this law. The conditions on 
which the lawful exercise of this authority 
depends are plainly defined, they ai-e to be 
performed by the company as the foundation 
of their right of entry. The law has not fii-st 
given this right, and made compensation a 
condition subsequent; it has not left tlie 
owner to seek his remedy for propei-ty al- 
ready appropriated and seized, but prescribed 
the terms on which alone it can be douis by 
making it the duty of the company so to pi'o- 
ceed, that the same act which gives them a 
right to another's property, shall operate as- 
a mortgage on all theii's, for the just compen- 
sation to which he is entitled. No provi- 
sion is made for an application by the owner, 
the law makes him passive for the best of 
reasons; while his rights of property remain 
unimpaired, he has nothing to ask or com- 
plain of. It is not for him to apply for a 
right in the company to disseise him, and for 
compensation as the consequence; the com- 
pany who want his property, must take legal 
process, or the due com-se of law to obtain it, 
their authority is special, limited, and con- 
ditional, and must be strictly followed. The 
law is made for theii- benefit, and it is their 
duty to take the previous steps incumbent 
on them, or they become trespassers. The 
principle is this, the company should not be 
interfered with, if they act within their au- 
thority, but that for the very reason that 
such lai'ge powers were given, the court will 
keep them within the limits of those powers. 
2 Dow, P. 0. 523. They must pursue the pre- 
cise remedy given them by the law and ai'e 
entitled to no other. 3 Mass. 307, 310. As it 
is admitted that these steps have not been 
taken, which are made indispensable to the 
right of the company to enter upon, or take 
possession of complainant's property; they 
have no right or power under the law to ex- 
ercise any part of the authority given by the 
law, to take land or materials for tlie con- 
struction of the road- By their own neglect 
the law has been taken from under them, 
and they now stand before the comt, as if 
their charter contained no provision for com- 
pensation, and can stand in no better, till 
they strictly comply with all the provisions 
of the thirteenth section. It would conti-adiet 
the law and every principle of justice, to per- 
mit the complainant to be disseised, not only 
without due process of law, but in violation 
of that which has been prescribed for the 
benefit of the coi-poration, and to be turned 
over to seek his compensation as he may. 

The only remaining question, is whefcer 
the complainant has made out a case for an 
injunction. He is the acknowledged owner 
of the land on which it is intended to con- 
struct the road; he has tlie pei-fect right to 
use, occupy and enjoy it as he has been ac- 
customed to do according to his own ploas- 
ui-e; he may devote it to whatever pm-poses 
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lie pleases, in whicli the law protects Mm 
equally with any other proprietor. His trees, 
waters, roads, parks, walks and pleasure 
grounds are his, by the same right as his man- 
sion house, his grain fields or his meadows. 
2 Johns. Oh. 378; 6 Johns. Ch. 439; 1 Ves. Sr. 
183; 2 Brown, Gh. 88; 13 Ves. 13; 7 Johns. 
Ch. 732, 734; 16 Ves. 341; 5 Ves. 688; Dick- 
ens, 431. By not having complied with the 
provisions of the eleventh and thirteenth sec- 
tions of their charter, the corporation, or any 
person acting by their authority, will lie wes- 
passers if they enter upon the complainanrs 
liremises without his consent, for any other 
purpose than locating the road; thus far his 
case is made out, and his right clear. The 
injury complained of as Impending over his 
IJroperty is, its permanent occupation and 
appropriation to a continuing public use, 
which requires the divestitm'e of his whole 
right, its transfer to the company in fuU 
property, and his inheritance to be desti'oyed 
as effectively as if he had never been its pro- 
prietor. No damages can restore him to his 
former condition, its value to him is not 
money which money can replace, nor can 
there be any specific compensation or equiva- 
lent; his damages are not pecuniary (vide 7 
Johns. Ch. 731), his objects in making his es- 
tablishment were not profit, but repose, se- 
clusion, and a resting place for himself and 
family. If tliese objects are about to be de- 
feated, if his rights of property are about to 
be destroyed, without the authority of law; 
or if lawless danger impends over them by 
persons acting under colour of law, when the 
law gives them no power, or when it is 
abused, misapplied, exceeded, or not strict- 
ly pm'sued, and the act impending would sub- 
ject the party committing it to damages in a 
court of law for a trespass, a court of equity 
will enjoin its commission. 7 Ves. 307; 2 
Atk. 185; 1 Ves. Sr. 476; Dickens, 149, 164; 
G Johns. Oh. 51, 160; 7 Johns. Ch. 331; 3 
Atlc. 21; 2 Ves. Sr. 453; 6 Ves. 147; 6 Johns. 
Ch. 497; 15 Ves. 138; 16 Ves. 341; 17 Ves. 
109, 128, 281; IS Ves. 184. So of any act of 
peculiar trespass, irreparable, great, grievous 
mischief or lasting injm-y, destructive of 
property, a right or franchise (2 Johns. Oh. 
474, 1G2; [Osborn v. Bank of U. S.] 9 Wheat. 
[22 U. S.] 840, &c.); taking land for a canal 
without authority, surveying and dividing a 
farm (2 Dow, P. C. 520); or the permanent ap- 
propriation of land (7 Johns. Oh. 336) ; which 
is a total destruction of the owner's right (6 
Johns. Gh. 501); these are proper cases for 
injunction. But the danger must be immi- 
nent, not imaginai-y. On this point the an- 
swer admits, that the road has been laid off 
and staked out on complainant's land, in or- 
der to construct it; tiiat this route is the on- 
ly practicable and feasible one, unless at a 
greatiy increased expense and distance; that 
the excavations have been begun at each end, 
and some intermediate points of the route; 
but it denies that they intend to proceed to 
the construction of the road, without the con- 
3FED.CAS. — 53 



sent of the proprietors, the filing the survey 
and making compensation, which the compa- 
ny are ready and willing to make. There is, 
however, no denial of the allegation in the 
bm, that the company have collected labom-- 
ers, vehicles, implements, &c., at Borden- 
town, with the intention of commencing op- 
erations on complainant's land, on the con- 
trary, it is in substance admitted by the an- 
swer, which avers that it is essentially nec- 
essary, to effect the great public objects of 
the road, to take the land on which it is lo- 
cated. As the complainant's allegation in 
this respect was supported by his aflBdavit, 
the answer ought to have denied it explicit- 
ly; this has not been done, and the court 
must take this part of the bill to be ti'ue. 
Nor does the answer aver that the company 
have taken, or intend to take any of the steps- 
presci'ibed in the thirteenth section, previous- 
ly to commencing their operations on the- 
road; the general averment of then* willing- 
ness to make compensation cannot avail 
them, it is no rejnedy to the complainant, or 
a compliance with the terms of the chartei". 
From the whole tenor and pm-port of the- 
answer, it is apparent that the company 
stand upon their right to effect the great 
and public , objects of their incorporation,, 
without any previous obligation to make- 
compensation; under such cncumstances we- 
think the danger of a lasting permanent in^ 
jury to the complainant, so imminent as to- 
bring his case within the well established 
rules of comts of equity in granting injunc- 
tions. To entitie a party to this remedy, it is 
not necessary that there be any tin-eat or de- 
clared intention to commit the act which will 
cause the injury; it is enough that prepara- 
tory acts are done, from which the inference 
is made of the defendant's intention, as if he 
employs a, surveyor who marks trees, it is 
presumed to be done with the intention of 
cutting them down (Eden, Inj. 234; 7 Ves- 
309; 5 Ves. 638; 8 Ves. 596); though the de- 
fendant denies it in his answer (Dickens, 101); 
so if he insists on his right to do the act (2: 
Atk. 184; Dickens, 670); or makes claim to- 
land not his own, but the complainant's ([Ter- 
rett V.Taylor] 9 Cranch [13 U. S.] 43); mere 
apprehension, fear or belief is not enough, 
imless such facts appear as show them to be 
well founded, so as to satisfy the court that 
"the axe is laid at the foot of the ti-ee," and: 
that the act will be done without their inter- 
ference; whenever that is done the injunc- 
tion goes. 11- ^^es. 53, 54; 2 Atb. 182, 183 ^• 
[Osborn v. Bank of U. S.] 9 Wheat. [22 U, 
S.] 840. In this ease there seems a moral cer- 
tainty, that without this preventive process 
the complainant will be expelled from part 
of his property without lawfid authority; an 
injunction will not injure any right vested in 
the defendants, or have any effect, if it is not 
intended to proceed to the construction of 
the road till all the conditions of the law are 
performed. That the complainant maj' re- 
cover damages at law, is no answer to the 
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application for an injunction against the per- 
manent appropriation of liis property for the 
road, under a daim of right; this is deemed 
iin ii"rei?arable injury, for which the law can 
i^ive no adequate remedy, or none equal to 
that which is given in equity, and is an ac- 
knowledged ground for Its interference. Tres- 
pass is destruction, in the eye of equity, 
when there is no privity of estate, it pre- 
vents its repetition or continuance, pro- 
tects the right, arrests the injm-y, and pre- 
vents the wrong; this is a more heneficial 
and complete remedy than the law can give, 
and therefore the proper one for a court of 
oqiiitj- to administer, [Osborn v. Bank of 
U. S.] 9 Wheat [22 U. S.] 842, 845; 1 Ves. 
Sr. ISO; 2 Johns. Ch. 473; [Lloyd v. Scott] 
4 Pet. [29 U. S.] 215. 

We therefore feel bound to enjoin any fur- 
ther proceedings, after tlie road is finally lo- 
cated and the sm-vey deposited, until the fil- 
ing the report of commissioners, pursuant to 
the thirteenth section of the charter. 



Case K^o. 1,618. 

In re BOND. 

[3 N. B. R. 7 (Quarto, 2).] ^ 

District Court, S. D. New York. May 31, 1869. 

Bankruptcy— Heakisg before Registek — Power 

TO Pass on Evide.sce. 

In the examination of a witness the register 

has no power to decide on the materiality or 

relevancy of qiiestions. In re Lew [Case No. 

[Cited in Be Graves, 24 Fed. 552.] 

[In bankruptcy. In Re Addison F, Bond 
the certificate of the register is as follows:] 

I, the undersigned, one of the registers of 
this court, do hereby certify that while taking 
testimony in the above entitled case, a ques- 
tion was asked by the assignee which was 
objected to by counsel for the bankrupt as im- 
material, and not pertinent to any issue that 
could arise in the proceedings. When about 
to pass upon the admissibility of the ques- 
tion, the assignee objected that it was not 
competent for the register to pass upon the 
materiality of questions, insisting that the 
^ame rule that prevails in taking testimony 
before an examiner in chancery, should pre- 
vail in bankruptcy, and desired that tlie 
point so raised by him should be certified 
to the court. Under the requirements of 
i-ule 19 of this court, the register respect- 
fully submits that the view entertained by 
bim, that it was his duty to pass upon the 
TOlevancy of testimony offered and objected 
"to, rests upon the idea that the register, in 
every instance, when he is required to act 
at all, acts (within the purview of his pow- 
ers) as the com"t, and not as an officer of 
the com't. This is never so in the case of 
an examiner in chancery. He acts strictly 
as an officer of the court But when the 

* [Reprinted by permission.] 



register is specifically charged with a duty, 
such duty, when performed (as by law re- 
quired), is always the act of the court. Tlie 
cases, therefore, did not seem to be parallel. 
Again, to devolve upon the judge the duty 
of reading immaterial testimony would be 
to increase the too arduous duties already 
devolved upon him. And it has seemed to 
me to be less laborious to occasionally send 
a case back to a register, with directions to 
allow questions ruled out by him, than to 
undertake the perusal of testimony as volu- 
minous as it often might be. Again, this 
court was understood, in a case which I 
believe is reported, the title of which I can- 
no*: now recaU, to favor the opinion above 
expressed. 

Experience has, however, shown that there 
is another side to the question. The labor 
that would be required of the register to 
pass carefully and conscientiously upon ev- 
ery objection that is raised by counsel diu-ing 
tlie taking of testimony, would often be be- 
yond the capacity of any one man. It is 
often the case that several parties are taldng 
testimony at the same time. He must keep 
the run of each case, or he cannot possibly 
pass intelligently upon the objections as they 
arise. 

It is respectfully submitted to this honor- 
able com't that the course pursued by the 
com:t in equity cases, has been found prac- 
tically convenient, and that the same practice 
should prevail in bankruptcy. Case of Gat- 
tleson [In re Gettleston, Case No. 5,373]. 

Respectfully submitted, I. T. WiEiams, Reg- 
ister. 

BLATGHFORD, District Judge. I have 
heretofore, in the case of In re Levy [Case 
No. 8,29G], decided the question here raised. 
The view I took has been concurred in by 
Judge Field in New Jersey, and by Judge 
HaU, in the northern district of New York. 
In re Koch [Id. 7,916]. General Orders No. 
10 is very explicit as to what the register is 
to do. The clerk will certify this decision 
to Isaiah T. Williams, Esq.^' 



Case No. 1,619. 

BOND V. ALLEN et al. 

[Brunner, Col. Cas. 3; ^ 2 Mart (N. C.) S3.] 

Circuit Court D. North Carolina, 1796. 

Limitation of Actions— Executors and AttMis- 

ISTHATORS— COXSTRUCTIOX OF StATDTE. 

The fourth and fifth sections of the act of 
17S9, c. 308 (1 Rev. Code, c. 65; see 1 Rev. St 
c. 65, § 12), limiting the time within which suits 
are to be brought against executors and ad- 
ministrators, must be taken together, and the 
defendant to entitle himself to the benefit of 

* In re Reakert [Case No. 11,614] ; In re Levy 
[Id. 8,296]; In re Rosenfeld [Id. 12,059]; In 
re Lyon [Id. 8,643]. 

^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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the fonrth must show that he has complied with 
the requisites of the fifth section. 

At law. On exception taken to the de- 
fendant's plea, gi'ounded on the fourth sec- 
tion of 1789, 23, 677, respecting the limitation 
-of time for bringing suit against administra- 
tors and executors. [Sustained.] 

Mr. Badger, for complainant 
Mr, Baker, for defendant. 

THE COURT (PATBRSON, Circuit Jus- 
tice, and SITGREAVES, Disti-ict Judge), 
Tield that the fom*th and fifth sections of that 
act must be taken together; that the defend- 
ant ought to have entitled himself to the 
benefit of the foiu:th section, by showing he 
bad complied with the requisites of the fifth; 
and as this was not set forth, the plea was 
overniled. See Bloimt v. Porterfield, 2 
Hayw. [N. C] 161; McLin v. McNamara, 2 
Dev. & B. Bq. 82; Salter v. Blount Id. 218. 



BOND QJLEECKER t.). See Cases Nos. 1,- 
534 and 1,535. 

BOND (BLEEKER v.). See Case No. 1,536. 



Case No. 1,630. 

BOND T. The CORA. 

[2 Pet. Adm. 361.] ^ 

District Court, D. Pennsylvania. 1806.=* 

Salvage— Ajiodnt—Pebsoxs Entitled to Share 
— Freighter — Passenger — Share of Owner 
AND Crew. 

The brig Ceres of New Torlc, on her voyage 
from the Havana home, fell in with the Brit- 
ish brig Cora, deserted by her crew, and with 
five feet water in her hold. A part of the crew 
of the Ceres were put on board the Cora, who 
with much difficulty brought her into Philadel- 
phia. The Ceres was esposed to great danger 
from the absence of some of ber hands. The 
British consul filed a libel praying that the Cora 
might be restored on paying salvage. The 
salvors, owners, and crew of the Ceres filed their 
libel for salvage; and a Spaniard who had been 
a passenger on board the Ceres also claimed a 
proportion of the salvage. There was also a libel 
for salvage filed by the owners of goods on 
freight on board the Ceres. One third of the 
gross amount of sales was decreed by the dis- 
trict court to the owners, crew and passengers 
of the Ceres, and the claim to salvage by the 
freighters was dismissed. From this decree 
there was an appeal to the circuit court, where 
the decree of the district court was affirmed. 
[Cited in Weeks v. The Catharina Maria, 
Case No. 17,351; Tyson v. Prior, Id. 14,- 
319; Waterbury v. 3\Iyrick, Id. 17,253; 
Hand v. The Elvira, Id. 6,015; The Henry 
Ewbank, Id. 6,376; Smith v. The Joseph 
Stewart, Id. 13,070; The Nathaniel Hoorer, 
Id. 10,032; The John Wurts, Id. 7,434; 
Evans v. The Charles, Id. 4,556; Sinclair v. 
Cooper, 108 U. S. 35S, 2 Sup. Ot. 758.] 

[In admiralty. Libd by Phineas Bond, 
Esq., his Britannic majesty's consul general 
for the middle and southern states, against 

^ [Reported by Richard Peters, Jr., Esq.] 
- [Aflirmed by circuit court in Bond v. The 
Cora, Case No. 1,621.] 



the British brig Cora, praying a restoration 
of the said brig to her owners; also libel 
for salvage against the said brig by Nathan- 
iel L. Griswold and George Griswold, owners 
of the brig Ceres, Bartlet Shepherd, master, 
and others, seamen, of the Ceres; also a libel 
for sSlvage by Don Juan de Echevirria, pas- 
senger, and by Daniel Lndlow and others, 
shippers of cargo, on board the Ceres. De- 
cree awarding salvage, directing sale and 
restoration of residue to claimants, and dis- 
missing libel of the shippers.] 

Libel: "To the Honourable Richard Pe- 
ters, Judge of the Distiict Court of the Unit- 
ed States for the District of Pennsylvania. 
Phineas Bond, Esq., his Britannic majesty's 
consul-general for the middle and southern 
states of America, with all due respect shew- 
eth: That a certain British brig, of very 
considerable value, laden, as he is informed, 
with coffee and sugar and other articles, 
bound from Jamaica to London, hath been 
found at sea, deserted from necessity by her 
crew, and brought by certain persons to him 
unknown into the port at Philadelphia, and 
is now riding at anchor at the Lazaretto. 
That the said brig is, he believes, named the 
Cora, but he knoweth not to whom the said 
brig and cargo belong, but has reason to 
believe that they are the property of sub- 
jects of his Britannic majesty. On behalf 
of whom it may concern, he prays, that the 
said brig and cargo, may by the process of 
the district courts be taken into the custody 
of the marshal, and restored to the owner, 
or owners of the same, after payment of rea- 
sonable salvage to those who have brought the 
same into port, or that such other steps maybe 
taken in the premises as to your honour shall 
seem fit P. Bond. Edw. Tilghman, Proc- 
tor." 

"The libel of Nathaniel L. and George 
Griswold of the city of New York, merchants, 
Bartlet Shepherd of the same place, sea cap- 
tain, and of Dennison TVood, late mate, An- 
drew Eddy, Thomas Ferris, John Brown, 
and Joseph Chaplis, seamen, and Joseph 
Lawrence, cook of the brig Ceres of New 
York, respectfully sets forth: That your 
libellants, the said Nathaniel L. and George 
Griswold, are the owners of a certain brig 
called the Ceres, of which the said Bart- 
let Shepherd is master, and the said Den- 
nison Wood, mate, the said Andrew Eddy, 
Thomas Ferris, John Brown and Joseph 
Chaplis, seamen, and the said Joseph Law- 
rence, cook, which said brig Ceres, on her 
return voyage from Havanna, loaded with 
sugars, &c- and destined for New York, viz. 
on or about the twenty-sixth day of August 
last, on the high seas, in latitude 32, and 
longitude 77%, W. of London, feU in with a 
certain brig or vessel, called as yom' libel- 
lants believe 'The Cora,' altogether deserted 
and derelict, with five feet water in the hold 
of the said brig, and with her rigging very 
much shattered and injured. Whereupon 
youar libellants, the said Bartlet Shepherd, 
Dennison Wood and others the crew of the 



BOND (Case No. 1,620) 



[3 Fed. Ctis. page 830] 



said brig Ceres took possession of the said 
bi'ig Cora; and after mncli difficulty and 
danger, and witli the exposure of their lives 
and of the loss of the said brig Ceres, the 
said Cora was pumped out by some of the 
crew of the said brig Ceres and taken in 
tow by the said brig Ceres, and bj^ her 
drawn towards land. That by order of your 
libellants the said Bartlet Shepherd, the said 
Dennison Wood, Andi-ew Eddy, and Thomas 
Ferris went on board of the said brig Cora, 
and hare continued on board of her unto 
this time. That on or about the third day of 
September a violent squall came on which 
separated the said brig Ceres from the said 
brig Cora; and the said Dennison Wood and 
others on board the said Cora, in obedience 
to the orders they had received from the 
said Bartlet Shepherd, and as soon as the 
said squall had abated, by constant exertion, 
brought tlie said Cora into the port of Phila- 
delphia, where they arrived on or about the 
fourteenth day of September. Yom* libel- 
lants therefore pray, that the said brig Cora, 
her fm*niture, tackle, &c. together with her 
cargo, and every thing found on board of 
her, may be adjudged ta them as deserted, 
derelict," and by reason of the premises, hav- 
ing become the property of yom* libellants, 
in such parts or portions as to this honom-- 
able eom-t may seem proper, and according 
to the laws and regulations of the admiralty, 
llichard Peters, Jun.. Proctor for the Libel- 
lants." 

"The libel of Don Juan de Echevirria, a 
subject of his Catholic majesty, most re- 
spectfully sheweth; That yoiu* libellant is, 
and for many years now last past has been, 
a captain or master of ships and vessels in 
the merchant sei'vice of Spain, duly licensed 
and admitted according to the marine law 
and regulation of that country; and as such 
is skilled and experienced in the navigation 
and management of ships and vessels. That 
on the fifth of June now last past, your libel- 
lant was owner and master of a certain 
Spanish brigantine called the Felix, and be- 
ing with his said vessel in tlie coui'se of a 
voyage, he was on that day eaptm'ed on the 
liigh seas by a British privateer, and carried 
with his said vessel into the island of Jamai- 
ca, where his person was released and he 
received a passport from the British govern- 
ment there to go to Batavano, in the island 
of Cuba, from whence he went to the port 
of the Havanna: that it being his intention 
to go from thence to Montevideo on the 
Spanish American continent, he shipped him- 
self as a passenger at the Havanna aforesaid 
on board a certain American brig, called the 
Ceres, Bartlet Shepherd master, of the bur- 
then of one hundred and thirty-five tons, 
or thereabouts, bound to tlie port of New 
York, navigated by the said captain, his 



- Tlie claim to the Cora as a derelict, was aft- 
erwards given up, and the libellants proceeded 
for salvage only. 



mate, and four seamen, making in all six 
persons, and there were no other persons on 
board, but the said six persons, the cook and 
yoTU" libellant, who was a passenger as afore- 
said, and who agi'eed to pay to the said 
captain Shepherd, forty dollars, for the 
transportation of himself and his effects to 
New York. That they sailed from the Ha- 
vanna on the seventeenth of the said month, 
and continued their voyage until they were 
in thirty-three degi'ees north latitude, and 
sixty-three degrees west longitude, some- 
thing more or less, "vvhen they saw a sail in 
the evening under a heavy squall, which did 
not appear to be taking any precautions to 
guard against it. That your libellant insist- 
ed upon it to Captain Shepherd, that there 
was nobody on board of the said vessel, on 
which he answered, that she might be a 
privateer, and that he did not want to go 
on board, the wind being favourable for con- 
tinuing our navigation; that your libellant 
again represented to him that the said ves- 
sel had few or no people on board; on which, 
and on which only, he determined to speak 
her, which they did about seven o'clock in 
the evening, and after having hailed her 
several times, and nobody answering, it was 
thought proper to put out the long boat: that 
your libellant offered to go on board of the 
said vessel, but Captain Shepherd would not 
permit it, but sent his mate with two men 
on boai'd of her, who informed us that she 
was entirely deserted by her crew, and that 
she made a great deal of water. The boat 
returned with two more men, in order ta 
pump out the water; but after having pump- 
ed the pumps almost dry, it w^as found that 
she did not make any water at all; and in 
the mean time, your libellant and two other 
persons were the only ones who I'emained on 
board of the Ceres, took in reefs, and did the 
work of that vessel until near midnight, 
when the boat returned from the deserted 
vessel. That the next morning at five o'clock 
Captain Shepherd again put the boat to sea, 
for the purpose of overhauling the cargo of 
the deserted brig: he went in consequence to 
the brig with all his people, leaving the cook 
alone w^ith this libellant, to take care of the 
Ceres; that your libellant wath the said cook 
remained on board the Cores, and kept tack- 
ing about "until one o'clock in the afternoon, 
at which time they perceived a dismasted 
ship, and two of the mariners then return- 
ed with the captain on board of the Ceres, 
leaving the mate and the two other mariners 
on board of the deserted brig, with directions 
to sail after them and pursue the same 
com'se, but they were afterwards separated 
by a gale, and the deserted brig was brought 
into Philadelphia, where she is now libelled 
in this honom*able com-t for salvage, by the 
name of the brig Cora; and yom" libellant 
fmther says, that the Ceres then sailed to- 
wards the dismnsted *5hip, an-l having come 
within hailing distance, and found that there 
was nobody on board, Captain Shepherd 
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witli his two mariners went on board of her 
and brought from thence sundry articles of 
apparel and furniture, such as sails, pieces 
of sail cloth, spy-glasses, compasses, &c., 
and for the space of three hours while they 
were bringing the said articles, your libel- 
lant remained alone with the cook on board 
the Ceres, tacking about, and exerting them- 
selves to keep her right, Captain Shepherd 
not permitting him to go either on board the 
ship or the desei-ted brig, and thuS they pur- 
sued their navigation until they arrived at 
New York. Yom: libellant, from the time that 
they first saw the deserted brig, working on 
board the said brig Ceres like a common sea- 
man, and making extraordinary exertions 
from the small number of people that were 
-ou board; and your libellant never quitted 
the Ceres, nor ceased to assist in working 
■on board of her until the whole cargo was 
deliveVed at New York aforesaid. And your 
libellant further says. That in conseauence 
-of the necessary assistance that he gave in 
worldng the Ceres, which was necessitated 
by part of her original crew being employed 
in the salvage of the deserted brig, and of 
a.rticles out of the dismasted ship, and the 
risk of his life which he ran by being obliged 
to work the Ceres with a reduced number of 
men, and sometimes with the cook alone, 
he conceives that he has effectually assisted 
by his labour and danger in the said salvage, 
and is entitled to a reasonable part of the 
reward to be allowed by this honom-able 
-com-t for the same. He therefore humbly 
prays your honour will be pleased by your 
•decree in the cause of salvage now pending 
before you, at the instance of the said Bart- 
let Shepherd, his owners and crew, to de- 
-cree such a proportion of the said salvage to 
your libellant, as in your wisdom shall seem 
just, and he shall ever pray, &c. P. S. Du 
Ponceau, Attox-ney for Libellant" 

"The libel of Daniel Ludlow and others, 
shippers of the cargo on board the brig Ceres 
for themselves and all others entitled hum- 
bly shews: That on the twenty-sixth day of 
August, in the year of om* Lord one thousand 
■eight hundred and six, the said brig being 
on a voyage from the Havanna to New York, 
■on the high seas, in latitude thirty-two de- 
grees, and longitude seventy-four degrees 
and thirty minutes west from London, feU 
in with a certain brig or vessel, called as 
your libellants believe 'The Cora,' altogether 
deserted and derelict, with five feet water 
in her hold, and with her rigging much shat- 
tered and injured. Whereupon the crew of 
the said brig Ceres took possession of the 
said brig or vessel called the Cora, with 
mudi labour and difiSculty, and with the ex- 
posure to imminent danger and loss of the 
■cargo of the said brig Ceres. That the said 
vessel or brig called the Cora was taken in 
tow by the said brig Ceres, and by her 
■drawn towards land. That some of the crew 
of the said brig Ceres went on board of the 
said brig or vessel called the Cora, and 
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thereby left the said cargo in the said brig 
Ceres aforesaid in imminent risk or dangra:; 
and the said part of the crew of the Ceres 
afterwards, to wit, the day of Septem- 
ber, in the year aforesaid, brought the said 
brig or vessel called the Cora into the port 
of Philadelphia. Your libellants therefore 
pray, that such part or portion, of the said 
brig or vessel called the Cora, her tackle, ap- 
parel and fm-nitui-e, together with her cargo, 
or whatever else may be foimd on board of 
her may be adjudged to them as reasonable 
salvage as to this honourable court may 
seem proper, and according to the laws and 
regulations of the admiralty. Ingersoll, 
Proctor, &c." 

The value of the Cei'es was stated and 
agreed to be $4500, her freight and the prop- 
erty on boarJ of her belonging to her own- 
ers was estimated at $4864 17, and the whole 
value of the goods on freight on board the 
Ceres, was $13,400. The Cora and her cargo 
were sold by the marshal, and produced $47,- 
308 63; and the duties with the costs and 
expenses attending the proceedings amount- 
ing to. $9989 37, left tho net product of the 
sales $37,319 26. The claim of the freight- 
ers to salvage was opposed by Eawle and 
Peters, Jun., for the owners of the Ceres, and 
supported by IngersoU for Ludlow and oth- 
ers, owners of that part of the cargo of the 
Ceres which was on freight. In opposition 
to the claim it was urged that a deviation 
had been committed by the master of the 
Ceres, for which her owners were responsi- 
ble, and who became insurers of the prop- 
erty of the freighters, from the time the de- 
viation took place. Encountering aU the 
risks inem*red by the property on board the 
Geres in bringing in the Cora, to them only 
ought the salvage, which would be allowed 
by the coiu't, for the dangers to which the* 
Ceres and her cargo were exposed, be given. 
The case of The Blaireau, 2 Cranch [6 U. S.] 
240, decided in the supreme court of the 
United States, was not admitted as an au- 
thority in support of the claims of the 
freighters, as it "was contended, one of the 
charterers and owners of the cargo of the 
Fame being on board of her, and consenting 
to the deviation committed by the Fame, in 
that case discharged her owner from his re- 
sponsibility under the bills of loading and 
charter-party, and thus the charterers be- 
came entitled to part of the salvage. The 
ease of The Jefferson [Morehouse v. The Jef- 
ferson, Case No. 9,793] was also to be rejected, 
as the captain of the finding vessel and own- 
er of part of the cargo, could have no claim 
on his owners for the loss of his goods after 
having himself committed the deviation. 
These, it was, urged, were the only cases in 
which owners of cargo, who were not own- 
ers of the saving vessel, had received sal- 
vage. 

On the part of the freighters it was stated 
that the ownei*s of the Ceres, and the master 
were the agents of the freighters for the pur» 
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pose of transpoi'ting tlie cargo and not for 
any other, and that they had no right to put 
the property on freight at risk. That if the 
principle upon which the owners of the ves- 
sel claim salvage, for the risk encountered 
by the part of the cargo or freight was. cor- 
rect, it would extend to give the whole of 
the salvage to the mastex-, as he, being the 
agent of the owners, would be responsible 
to them for the consectuences of his devia- 
tion; and having the responsibility, he 
should be compensated for the risk incurred 
by it. It was said, that as property at risk 
earned salvage, and the owners of the Ceres 
are entitled to salvage for the risk run by 
their vessel, the owners of the goods are 
equally entitled. The case of The Blaireau 
was claimed as an authoi'ity in support of 
these positions, and it was alleged that the 
charterer Christie, could not discharge the 
responsibility of the owner of the Fame for 
that part of the property which belonged to 
the co-charterer, and yet the charterers were 
both allowed salvage. The right of a ves- 
sel to stop in order to assist another in dis- 
tress was contended for, and it was said the 
insm*er was not affected by such a delay. 

The removal of the ease by appeal to the 
circuit com-t being determined on, no further 
argument took place in the district court, 
and the following deci'ee was given: 

Decree. 
I, Richard Peters, judge of the district 
com-t of the United States in and for the dis- 
trict of Pennsylvania, having duly consider- 
ed the libels filed in this case, and the sever- 
al claims exhibited for salvage, as also the 
testimony adduced in support thereof, do 
thereupon adjudge, order and decree, as fol- 
lows: that is to say— The libel of Daniel Lud- 
low, claiming salvage as o^Tier of the cargo 
on board the Ceres, I dismiss with costs. 
The gross amount of the sales of the said 
brigantine Cora and her cargo, as appears by 
the marshal's returns, is forty-seven thou- 
sand, three hundi-ed and eight dollars, and 
sixty-three cents. Of this sum I adjudge, or- 
der and decree, that the salvors have and re- 
cover, in full satisfaction for and as salvage, 
the one-tliird part, or fifteen thousand seven 
hundred and sixty-nine dollars, and fifty-fom* 
cents to be apportioned in the following man- 
ner, that is to say: 

Nathaniel 2J. and George Gris- 
wold, the owners of the brig- 
antine Ceres, shall receive and 
take one third part of the said 
sum of fifteen thousand seven 
himdi-ed and sixty-nine dollars 
and fifty-four cents, or ? 5,256 51 

The remaining two-thirds parts 
of the said sura of fifteen thou- 
sand, seven Imndrod and sixty- 
n^ne doihtrs and fifty-four 
cents, shnli be divided into 
twenty-four equal parts or 
shares, whereof Bartlett Shep- 
herd, the master of the Ceres, 
shall receive and take shares 6 2,62S 26 

Dennison Wood, the mate, shall 
receive and take 4 1,752 17 



Andrew Eddy, seaman 3 1,314 14 

Thomas Ferris do 3 1,314 14 

John Brown do 2 876 8- 

Joseph Chaphs do 2 876 8 

Joseph Lawrence, cook 2 S76 8- 

Don Juan de Echevirria, pas- 
senger 2 876 8 

Shares 24 515,769 54 



And I finally adjudge, order and decree, 
that the duties, costs, charges and expenses 
shall be deducted from and paid out of the 
remaining two-thirds of the said gross 
amount of sales, and that the residue thereof 
shall be paid over to the libellants for the 
benefit of the concerned. 

RICEEARD PETERS. 

From this decree an appeal was entered to the- 
circuit court of the United States. [See Bond v. 
The Cora, Case No. 1,621.] 



Case No. 1,621, 

BOND V. The CORA, 

[2 Wash. C. C. 80; 2 Pet. Adm. 373.] » 

Circuit Court, D. Pennsylvania. April Term,, 
1807.* 

Salvage — Risk — Amouxt of Award — Compensa- 
tion TO Freighter— To Passbxger — Distribu- 
tion among Salvors — Maritime Law — Devia- 
tion. 

1. Salvage should always comprehend a re- 
ward for the risk of life and property, labour 
and danger in the undertaking, and should be so 
liberal as to afford a sufficient inducement to 
similar exertions to preserve the life and proper- 
ty of others. 

2. The only rule for the amount of salvage, is 
that which is dictated by a sound discretion, un- 
der the particular circumstances of the case. 

[Cited in Sewell v. Nine Bales of Cotton, Case 
No. 12,683; Sinclair v. Cooper, 108 U. S. 
358, 2 Sup. Ct. 758.] 

3. Unless in cases of very extraordinary mer- 
it, or where the property saved is very large or 
very small, one-third has been the most lisual 
rate. 

4. What will constitute a deviation on a voy- 
age insured- To go out of her course to save 
the life of a man, will not be considered a de- 
viation. [But stoppage to save property is de- 
viation, and discharges the insurer.] 

[Cited in The Waterloo, Case No. 17,257; 
The Henrv Ewbank, Id. 6,376; The Nathan- 
iel Hooper, Id. 10,032; Peterson v. The 
Ohandos, 4 Fed. 653.] 

[See The Boston, Case No. 1,673; The George- 
Nicholaus, Id. 13,578; Crocker v. Jackson, 
Id. 3,398.] 

5. The owner of the vessel, and not the 
freighter, is entitled to salvage, unless being on 
board at the time the property was saved, he 
consented to the same, and thus discharged the 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq. Also 
reported by Hon. Richard Peters, Disti-ict 
Judge, and here compiled and reprinted. Brack- 
eted matter from 2 Pet. Adm. 373.] 

- [Affirming Bond v. The Cora, Case No. 1,- 
G20.] 
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owner of the vessel from the responsibility in- 
curred by deviating to save property. 
[Cited in Tlie Nathaniel Hooper, Case No. 10,- 

032; The Dupuy De Lome, 5o Fed. 97.] 

[See Williams v. The Adolphe, Case No 17,- 

712; The Persian Monarch, 23 Fed, S20.J 

6. A passenger who assisted in saving the 
property, is entitled to a portion of the salvage. 

[See The Charles Henry, Case No. 2,617; 
The Anastasia, Id. 346; The Pennsylvania, 
Id. 10,945; The Connemara, 108 U. b. 
352, 2 Snp. Ot. 754.] 

7. Distribution of the salvage among the per- 
sons entitled to it. The portions of salvage 
ought not to be so much regarded as the actual 
sum to be paid to the salvors. 

[Cited in Tyson v. Prior. Case No. 14,319; 
Smith V- The Joseph Stewart, Id. 13,070; 
Sewell V. Nine Bales of Cotton, Id. 12,683; 
The John Wurts, Id. 7,434; Waterbury v. 
JIvrick, Id. 17,253; The Pomona, 37 Fed. 
816.] 
[Appeal from the district court of the 
United States for the district of Pennsyl- 
vania. ^ ^ 
[In admiralty. Libel by PMneas Bond, 
Esq., his Britannic majesty's consul general 
for the middle and southern states, against 
the British brig Cora, praying a restoration 
of said brig to her owners; also libels against 
the said brig for salvage by Nathaniel L. 
Griswold and George Griswold, owners of 
the brig Ceres, Bartlet Shepherd, master, and 
others, seamen of the Ceres, and by Don 
.Tuan de Echevirria (Echeverria), passenger 
on the Ceres, and by Daniel Ludlow and 
others, shippers of cargo on board the Geres. 
The district court ordered a sale of the Cora, 
and decreed that salvage be paid out of the 
proceeds, except to Ludlow and his coUbel- 
ants, and that the residue be restored to the 
owners. Bond v. The Cora, Case No. 1,620. 
The owners, master, and crew of the Ceres, 
also Ludlow and his colibelants, and the 
British consul, appeal. Affirmed.] 

'From this decree [in Bond v. The Cora, 
Case No. 1,620] an appeal was entered to 
the circuit court of the United States, and 
the case was fully argued before the Honor- 
■ able Judge WASHINGTON. The claims of 
the freighters to salvage were opposed on 
the principles m-ged in the district court. 
IngersoU and Duponceau for the freighters, 
Rawle and Peters, Jun., for the owners of 
the Ceres. 

[The claim of Echeverria, the Spanish 
passenger, was opposed on the testimony of 
one of the witnesses, who stated he had not 
given aid to the Ceres when in time of diffi- 
culty and danger. The right of passengers 
to salvage, who assist in saving property 
found at sea, was not denied. 

[Mr. Tilghman, for the British consul, op- 
posed the decree of the district com-t allow- 
ing one-third of the net proceeds of the Cora 
and cargo as salvage. A greater allowance 
was claimed by Rawle and Peters, Jun., for 
the master, owners, and crew of the Ceres. 
Judge Washington gave the following opin- 
ion:]* 

' [Prom 2 Pet Adm. 372, 373.] 



The statement of the case will be found 
in the opinion delivered by WASHINGTON, 
Circuit Justice. This is an appeal from the 
district court of Pennsylvania, in a case of 
salvage. The case appears to be, that the 
brig Ceres, on her return voyage from Hava- 
na to New- York, laden with a cargo, partly 
on freight and partly belonging to the own- 
ers, Nathaniel Griswold and George Gris- 
wold, commanded by captain [Bartlet]* 
Shepherd, and with a crew consisting of the 
mate, four seamen, and the cook, and hav- 
ing. on board one passenger; on the 26th of 
August fell in with the brig Cora, an Eng- 
lish vessel, in latitude 32° north, and longi- 
tude 74° 30' west from London. The cap- 
tain having hailed the Cora, and received - 
no answer, he boarded her, and foxmd her 
laden with a valuable cargo, but wholly de- 
serted. He put on boai-d the Cora, the mate 
of the Ceres [Dennison Wood],' with [An- 
drew]' Eddy and Parris [Thomas Ferris],* 
two of the seamen, with orders to keep com- 
pany with the Ceres; and, to enable her to 
do so, the captain slackened sail on board 
the Ceres. On the 2Sth of the same month, 
the Cora was taken in tow by the Ceres, but 
they were soon again separated by the 
brealving of the hawser. The two vessels, 
however, kept company until the 3d of Sep- 
tember, when a violent gale arose and parted 
them; but not until the captain had ^ven 
orders to the mate to make for the nearest 
port in the United States. It appears that it 
was with great difficulty the Ceres could be 
navigated, in consequence of the diminution 
of the crew; and that she was exposed on 
that account to considerable danger and loss 
of rigging. 

The Cora, when she was boarded, had five 
feet of water in her hold. The mate and 
his two men were employed from the night 
of the 26th to the 2Sth, in pumping her out. 
It appears that they encountered many diffi- 
culties, and were exposed to much danger, 
during the storm which separated the Cora 
fi'om the Ceres. When that subsided, they 
bore away for the nearest port; took in a pi- 
lot on the Tth, and anchored within the Del- 
aware bay on the 8th of September. The 
Ceres came to anchor on the 11th, off Sandy 
Hook. - 

Libels for salvage were filed in the disti-ict 
court by the owners of the Ceres, by the 
freighters, the captain and crew, and by Mr. 
Echeverria, a Spanish passenger. The dis- 
trict com-t having decreed one-third ® of the 

* [From 2 Pet. Adm. 373.] 

= [From 2 Pet. Adm. 374.] 

" [From 2 Wash. O. 0. 81:] The district court 
proceeded no farther than to decree the rate of 
salvage, and the appeal was prayed and en- 
tered by consent, for the sake of expedition, 
and to try the principles of salvage. After I 
had made my decree, 1 found, upon conference 
with the judge of that court, that we entirely 
concurred upon every point; in consequence of 
which, his decree was made so as to conform 
to that of this court 
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gross amount of the sales of the cargo for 
salvage, cross-appeals were entered. 

The first question to be decided, is the rate 
of salvage which ought to be allowed to the 
salvors. I adopt the expressions, as I do 
the sentiments of the district judge, in the 
Case of La Belle Creole [Case No. 17,165], 
*'lhe salvage should comprehend a reward 
for tlie risk of life and propertj'', labour and 
clanger, in the undertaking; and should be 
so liberal, as to afford a sufficient induce- 
ment to similar exertions to preserve the 
lives and property of others." 

In appreciating and properly rewarding 
such services, no rule but that which a sound 
discretion may suggest, upon a view of all the 
circumstances of each particular ease, can be 
laid down; and yet, men possessing equal lib- 
erality and minds equally intelligent, would 
vary very consideably from each other in 
fixing the quantum of this reward. But, al- 
though no certain rule can be established to 
govern every possible case, yet it is proper to 
refer to former decisions in cases not very 
dissimilar from that under consideration, 
from which principles may be extracted, 
which may and ouglit to be regarded. In 
searching for something like a general rule, 
through the numerous cases which have been 
decided on this point, it appears, that in 
those of very great or very small mei'it [that 
except in cases of very gi-eat or very small 
hajrardj," or where the property saved has 
been to the property at risk, in a ratio very 
much beyond, or very far short of a fair 
compensation for the service rendered, and 
the risk incurred, the salvage allowed is 
iibout the proportion decreed in this case. 
It is unnecessary to go through all the cases 
upon this subject, because I think that of 
The Blaireau, 2 Crauch [G U. S.] 240, which 
is the first authority in this com-t, does, in all 
its circumstances, as nearly resemble the 
present as any I have met with. 

In that case, one mariner was found on 
board The Blaireau; and in this, the vessel 
was totally deserted. This difference, it is 
contended, renders the former a case of 
much less merit than the present But this 
■difference does not stx-ike me to be otherwise 
material than as the navigation of the two 
vessels in the former case was rendered in 
ii small degree less laborious, and perhaps 
somewhat less dangerous, by the addition 
oi Tool, the man found on board The Blai- 
reau. The Cora, it is ti-ue, was deserted, 
but she was not abandoned. This, in sub- 
stance, was the case with The Blaireau; as 
it is clear that Tool's remaining on board 
that vessel was not a voluntary act, but 
merely accidental. The Blaireau had a nav- 
igation of nearly 3,000 miles to accomplish, 
before she could reach a port of safety. The 
Gora had scarcely half as far to go, but I 
believe it to be a fact, that the danger is 
greater when the vessel approaches the Amer- 

'' [From 2 Pet Adm. 37o.] 



lean coast; and besides, it does not appear 
that the former [the Fame and] * The Blai- 
reau, experienced any severe weather; where- 
as the Ceres and Cora were both exposed to 
the fury of a violent storm. Tlie former, 
The Blaireau, was an indifferent vessel, was 
considerably injured, and required pumping 
frequently to keep her free; The Cora was 
perfectly sti-ong and well consti'ucted. In 
these respects, the merits of the salvors in 
the former, exceeded those of the salvors in 
the latter case. On the other hand, the 
former [the Fame]* retained on board more 
than two hands; and it did not appear that 
the seven hands left with The Blaireau, were 
insuflScieut to navigate her with safety. 
CC'mpai-ing these two eases together, I cannot 
think of increasing the salvage allowed by 
the disti'ict court; and, on the other hand, 
considering the risk to which both the Ceres 
and Cora were exposed, in consequence of 
the insufficient number of hands by which 
they were respectively navigated, and recol- 
lecting no case of equal merit with the 
present, where less than one-third has been 
allowed; I do not feel disposed to diminish 
this proportion. 

The next consideration is, how ought this 
salvage to be distributed ? The rights of the 
owners of the vessel and freight, and of the 
master and crew, are not questioned. But 
these persons contest the claims of the 
freighter and of the passenger. First as to 
the freighter. Salvage being intended as a 
reward for meritorious services performed; 
and to encom-age others to similar exertions, 
whenever the occasion may occur, it fol- 
lows, that all those who risk their propertj' 
are entitled to participate in the reward. It 
is contended by the fi'eighter, that the acts 
done by the captain of the Ceres, amounted 
to a deviation, which discharged the under- 
writers, in case the cargo was insured; and 
increased the risk of safe arrival, if the 
fieighter stood his own insurer. This prop- 
osition presents two questions— first, was 
there a deviation? and, secondly, if there 
was, on whom would the loss have fallen, 
had the Ceres not arrived? First, the general 
definition of deviation is, a voluntary depai-- 
ture from the com-se of the voyage insm-ed, 
without necessity or reasonable cause; and 
I recollect no case, where the justification is 
not essentially connected with the motive of 
safety to the property insured. If the object 
of the deviation be to save the life of a 
man, I will not be the first judge to exclude 
such a case from the exceptions to the gen- 
eral rule. The humanity of the motive, and the 
morality of the act, give it a strong claim to 
indulgence; but after this object is elfeeted, 
if the stoppage be continued, or the risk in- 
creased, by adding to the cargo, diminish- 
ing the crew, or by other means, for the 
purpose of saving the property found, I 
think the underwriters are discharged. For 

« [From 2 Pet. Adm. 371.] 
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let me ask, if salvage be allowed to the 
•owner in consideration of tlie risk to. wMcli 
liis property is exposed, whei'e is the risk 
if he be insui-ed? and if the act which pro- 
-dxices the increased risk, do not discharge 
the nnderwriters, upon what fair principle 
shall they take all the risk, and the insin-ed 
receive all tlie reward? 

It is said to be for the general benefit of 
•underwriters, to permit the insured to save 
property found at sea, without considering 
the act as a deviation. But I suspect that 
■underwriters are too. weU acquainted with 
their interest, to yield a ready assent to this 
proposition. The underwriters on the saving 
vessel would talce upon themselves an in- 
■cr eased risk, without receiving an increased 
reward; and the insurers ^on the property 
ssived, could feel no inducement to gi-ant 
-encouragement to those who have the power 
to save it— since a liberal salvage will never 
fail to stimulate their exertions. The former 
■can never derive a benefit from an act which 
increases their risk, and the latter can feel 
no motive for consenting to encounter a 
similar danger, when, in turn, tliey may be 
insurers of the saving vessel. 

K then an act similar to that performed by 
the Ceres, amount to a deviation, what, in 
the second place, is' the risk to which the 
property of the freighter is exposed? Wheth- 
er he be insured or not, the owner of the ves- 
sel is responsible to him, if a loss happen 
in consequence of the deviation. If so, 
then it is the owner of the vessel, and not 
the freighter, who risks the value of the car- 
^o, as weU as that of the vessel and freight. 
But it is contended that the owner may be 
worth nothing, in which case the freighter 
Tvould lose the effect of his recourse against 
the owner. To this, there are two answers; 
Arst, the owner of the vessel is trusted by 
the freighter at all events, and he is conse- 
quently deemed sufiicient to answer for ev- 
-ery unlawful act of the master: and, second- 
ly, the argument can never apply, but in a 
case where the court, who is distributing the 
salvage, is satisfied of the fact that the insol- 
vency of the owner really exists. I wiU not 
•say that if such a case were made out, the 
■court might not, upon principles of equity, 
■decree to the freighter what, otherwise, the 
-owner woidd have been entitled to. 

Thus the question seems to stand in point 
•of principle. As to authorities, it is admitted 
that.no instance can be found of salvage be- 
ing allowed to the freighter in a case resem- 
l>ling the present In the case of The Mary 
Ford, 3 Dall. [3 U. S.] 188, though the 
•George had a valuable cargo on board on 
freight, yet the whole salvage was given to 
the owner of the vessel, and the crew. In 
the case of The Jefferson, decided in ■the dis- 
trict court of New York [Morehouse v. The 
JefEerson, Case No. 9,793], tiie owners of the 
vessel were also ©■wners of part of the cargo, 
and the master was owner of the residue. 
They were very properly allowed salvage in 



consideration of their respective interests in" 
the cargo, because the risk of deviation fell 
upon them. 

It is unreasonable to suppose, that in the 
multitude of cases which were cited at the 
bar, some of the saving vessels should not 
have had cargoes on freight; and yet in not 
one, except that of The Blaireau, does it ap- 
pear that even the claim of a freighter was 
interposed. This is certainly strong evidence 
of the general understanding of legal and 
commercial men, as to the rights of such a 
claimant. 

I now come to the cause of The Blaireau 
[2 Cranch (6 U. S.) 240], in which the 
freighter was allowed salvage in proportion 
to the value of his property on board. The 
supreme comt considered the cargo as being 
at his risk, in consequence of the consent of 
Christie, one of the joint owners of it, to 
those acts which tended to increase the risk. 
But the right of a ship owner to freight, 
arising out of an express contract, it was 
not considered that a permission to stop for 
the relief of the Blaireau, which was as well 
for the benefit of the owner and crew as of 
the freighter, could, by implication, release 
the owner from his obligation to carry the 
cai'go safely before he could claim his freight 
No doubt that the court considered the acts 
of Christie binding upon Jackson; but these 
acts were not such as operated to vary the 
contract respecting • the freight, though it 
was construed to go so far as to charge 
Christie and Jackson witii the hazards to be 
encountered by the cai'go. 

It appears to me, that the case of The 
Blaireau applies strongly to the present. It 
clearly supports the following principles; 
first, that by acts similar to those done in 
this, the insiu*ance on the vessel and cargo 
[freight] ' was vacated; second, that the 
freighter is indemnified by the owner, in case 
of loss arising from such act^ of the master, 
and consequentiy is not entitied to salvage, 
[except]" where he does some act which dis- 
charges the owner from his responsibility. 

The only remaining question respects the 
claim of Don Juan Echeverria, a passenger 
on board the Ceres at the time the Cora 
was found. The facts respecting him, 
which seem not to be disputed, ai-e; that 
being at Havana, he took his passage on 
board the Ceres for New York, for wliich he 
was to pay forty dollars; that he had been 
accustomed to the navigation of vessels, and 
had commanded them in the merchant serv- 
ice of Spain; that he assisted in the naviga- 
tion of the Ceres, before and after the Cora 
was found, whenever the weather was fair. 
The captain's declarations, if they can be re- 
ceived in evidence, attest his merit and Tise- 
fulness on all occasions during the voyage, 
though it is sworn by one witness, that this 
claimant would afford no assistance in tem- 
pestuous weather. Without taking into con- 

' [From 2 Pet Adm. 380.] 
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sideration these declarations of the captain, 
which have been objected to, but without de- 
ciding in favoui', or against the propriety of 
admitting such evidence in a court of admi- 
ralty in a case precisely like the present," I 
am satisfied that the claimant is entitled to 
the share of a common seaman, in wmch ca- 
pacity it is admitted that he acted in the nav- 
igation of the Geres. It is too much to ex- 
pect that I can ci-edit what is said by the 
witness, who testifies as to his genei'al con- 
duct, that at a time of danger, which was 
rendered imminent by the scarcity of hands 
on board, a skilful navigator, whose life, in 
common with eveiy person on board was in 
hazard; would, at such a time above all oth- 
ers, withdraw, or would have been permitted 
to withdraw, from the common exertions to 
preserve the vessel and the lives of the ci-ew. 

In making a distribution of the salvage, I 
shall follow the rule which seems to have 
governed the supreme com-t in the case of 
The Blaireau, so far as it applies. I shall 
tlierefore allow the owner of the vessel one- 
third part of the salvage decreed, and divide 
the residue into twenty-four parts, whereof 
six shall go to the captain, four to the mate, 
and three to the tw^o seamen who assisted 
him in navigating the Cora; and whose dan- 
ger and labour greaciy exceeded that of the 
crew on board the Ceres; two shares to each 
of the mariners, including the cook, on board 
the Ceres, and the same proportion to Echev- 
en'ia, the passenger. 

It is true, that although the owner will re- 
ceive in this case the same proportion as was 
allotted to the owner and freighter in the case 
of The Blaireau, yet it wiU not bear the same 
proportion to the property at risk. But I 
think, with the judge of this district, as re- 
ported in one of the cases which were cited, 
that the proportions ought not to be so much 
regarded, as the actual sum to be paid by the 
salvors. 

If the property saved be considerable, the 
proportion wiU of com*se increase the re- 
ward, both as it respects the property at risk, 
and the principal danger and labour of the 
salvors. If it be small, this reward wiU be 
diminished; and so it ought to be, because, 
upon the principles of equality, in which con- 
sists tlie highest equit3^ a reasonable part or 
the thing saved should remain to the original 
owner of the whole. But where the usual 
rate of salvage, taken from the property sav- 
ed, would afford a very inadequate reward 

" rFrom 2 Pet. Adm. 281:] The evidence of- 
rered was, the declu-ations of the captain rela- 
tive to the conduct of the passenger. These 
declarations were proved by persons who had 
lodged with the captain after his arrival in 
New York. The admission of this testimony, 
was opposed on the principle that as the al- 
lowance to the passenger would be taken from 
the sum which would be distributed among the 
crew of the Ceres, and would not affect the 
amount to be given to the captain, it would 
be introducing as evidence the declarations of 
a stranger who was not on oath when they 
were made. 



to the owners of the property at risk, or to- 
the salvors for their personal danger and 
labour; that might afford a good reason for 
increasing the rate of salvage, with a view ta 
rendering the compensation adequate, with- 
out, at the same time, losing sight of the in- 
terest of the owners of the property saved. 
Taking all these circumstances into consider- 
ation. I am satisfied, that though the sum al- 
lowed to the owners, in this instance, is less 
in proportion to the property they had at 
risk, than was allowed to the owners in the 
case of The Blaireau, stiH it is sufiiciently 
ample and liberal. 
Decree affirmed. 
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Case ^o. 1,62S. 

BOND V. GRACE, 

[1 Cranch, C. C. 96.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Negotiable Ixstrumexts — Action ox Foreigx 

Note — Computatiok. 
1. Judgment for sterling money. Difference- 
between English and Irish sterling. 

[2. Under an act authorizing the court to set- 
tle the rate of exchange, witnesses may be ex- 
amined to prove such rate.] 

Note in sterling money, dated in Ireland. 
The declaration is for sterling money. 

THE COURT, under tlie act of assembly 
of Virginia, authorizing them to settle the- 
rate of exchange, at April term last, exam- 
ined witnesses to prove the rate of exchange^ 
between Ireland and England. Irish is 
turned into English sterling by deducting 
one-thirteenth of the Irish, and English is 
turned into Irish by adding one-twelfth ot 
the English. See the record of April term, 
1S02, in the case of Mahon v. Grace's Ex'rs^ 
[Case No. 8,967]. 
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Case H"o. 1,623. 

BOND V. ROSS. 

n Brock. 316.] ' 

Circuit Court, D. Virginia. Nov. Term, 1815. 

Deed of Tuust— Recokdixg. 

The fair construction of the act of assembly 
of Virginia, passed in December, 1792, for regti- 
lating conveyances, requires, that a deed of 
trust, or a mortgage on personal estate, should 
be recorded in the general court, or, in the court 
of the district, county, city, or corporation, in 
which the grantor resided, and, consequently, a 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

- Pleported by John W. Brockenbrough, Esq.l 
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deed of trust, or mortgage on slaves, which was 
recorded- only in the court of the county, in 
which the slaves were usually employed, (the 
grantor residing in a different county,) was held 
void, as to a creditor, 

[Olayhorn v.. Hill, 1 "W^ash. (Va.) 177, fol- 
lowed.] 

In equity. On the 6tli day of June, 1804, 
Phineas Bond, as attorney for the creditors 
of Ezekiel Edwards, a British subject, ob- 
tained a decree in this court, for the siun of 
$180,884 70, against David Ross, payable in 
installments, viz.: $10,000, payable on the 
fii-st day of October following, $10,000 on 
the first day of January, 1805, and $16,666 66, 
payable semi-annuaEy, until the whole de- 
cree should be fully satisfied and paid off. 
On the 21st day of October, 1807, the said 
Ross executed a deed of mortgage to Wil- 
liam Mewbin*n and others, covering a very 
large number of slaves, and other personal 
property, to secure certain debts due from 
the mortgagor, to the mortgagees, which 
slaves were usually employed on an estate, 
called the "Oxford Iron Works," belonging 
to said Ross, in the county of Campbell, and 
state of Virginia. This deed was executed 
in the city of Richmond, where David Ross 
then Hved, and was recorded in the county 
court of Campbell. Prior to the institution 
of this suit, but several years after the exe- 
cution of the deed of mortgage, a portion of 
the instalments having been paid, but the 
residue having fallen due and payable, 
amoimting to a very large sum, under the 
decree of the 6th of June, 1804, the plaintiff 
Bond, sued out a writ of fieri facias, against 
the goods and chattels of David Ross, for 
the STun remaining unpaid, which was exe- 
cuted upon the slaves covered by the mort- 
gage deed to Mewbum and others. The 
(Slaves were exposed to sale, and the sale 
was forbidden by Mewburn. The plaintiff. 
Bond, then filed his biU. in equity in this 
court, making the parties to the mortgage 
deeds, parties defendants to the suit, to set 
aside the deed of mortgage aforesaid, as 
"fi-audulent and void as to creditors, it not 
having been recorded in the general court, 
or the com't of the district or county, in 
which the said Ross then resided, and con- 
tinues to reside, he having been, at the date 
of the deed, and ever since, an inhabitant of 
the city of Richmond." The defendant Mew- 
burn, in his answer, admits the facts recited 
in the plaintiff's bill to be true, but insists 
that the deed of mortgage was properly re- 
corded in the county com-t of Campbell, 
where the slaves and other property thereby 
conveyed were, at the time of executing and 
recording the same. The same position is 
taken by the other mortgagees in their re- 
spective answers. [Decree for complainant] 

The following opinion was delivered by 
MARSHALL, Circuit Justice. This case de- 
pends on the construction of the act of as- 
sembly, for regulating conveyances, which 



was passed in the year 1792.' It is with 
much repugnance that this court proceeds to 
decide any cause dependent on a statute of 
the state, which is extremely vague in its 
expression, and the construction of which 
does not appear to have been fully settied by 
the state tribunals. If the means of avoid- 
ing it were perceived, those means would be 
gladly embraced. But were this cause to- 
be postponed, imtil the statute on which it 
depends should be expounded by the Ju- 
diciary of Virginia, the postponement might 
be indefinite, as it is not understood, that the 
question is before any of the courts of the 
state. It is, therefore, the duty of this court 
to proceed. The first section of 'the act re- 
lates exclusively to lands, and declares the- 
conveyance to be void, as to subsequent pm-- 
chasers not having notice thereof; and as 
to all creditors, unless it shall be recorded in 
the general com't, or com-t of the district^ 
county, or corporation, in which the lands 
lie. The second section relates exclusively 
to covenants, or agreements made in con- 
sideration of marriage, and declares, that 
they shaU not be valid against a subsequent 
pm'Chaser without notice, or against any 
creditor, imless recorded, if land be charged, 
in the general court, or coiurt of the district,, 
county, or corporation, in which the land 
lies; or, if personal estate only be charged,, 
in the coiu:t of the district, county, or corpo- 
ration, in which the party, boimd by such 
covenant or agreement, resides.' The fomrtiL 
section relates to conveyances generally, and 
deelai-e^ all deeds of trust, and mortgages,, 
whatsoever, to be void as to all creditors- 
and subsequent purchasers, unless they shall 
be proved and recorded according to the di- 
rections of the act This section governs the 
case, and the question to be determined is^ 
in what court is a mortgage of personal 
property alone to be recorded? The words- 
of tiie act are, that such mortgage shall be 
void, unless recorded according to the direc- 
tions prescribing the court in which it is- 
to be recorded. The dh'ections given, re- 
spect only "those conveyances which compre- 
liend lands, or those which are made in con- 
sideration of marriage. 



* See edition of the Laws of Virginia, 1803,. 
c. 90, p. 156; and 1 Rev. Code 1819, pp. 361- 
371, c. 99. 

' But by a subsequent act, all deeds respecting- 
the title of personal chattels, which the law re- 
quires to be recorded, must be recorded in that 
county or corporation "in which such property- 
shall remain." Act Feb. 24, 1819; 1 Rev. 
Code, p. 364, e. 99, § 11. In the construction 
of this act, the court of appeals (Brodien- 
brough, J., delivering the opinion of the court,)- 
held: that where a mortgage of slaves "re- 
maining" in one county, was recorded in the 
county in which the mortgagor resided, and the 
slaves were subsequentiy removed to the coun- 
ty of the mortgagor's residence; 1. That tiie 
deed, was void before the removal of the slaves. 
2. That the removal of them, afterwards, to- 
the county in which the deed was recorded, did 
not give life and energy to a. deed which was- 
void before. Lane v. Mason, 5 Leigh, 520. 
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In the multiplicity of difficulties growing 
■out of this sti-ange negligence of the legis- 
lature, it is not sm-prising that it should De 
doubted, whether a mortgage containing per- 
sonalties only may not be recorded in any 
court whatever. Such a deed being declared 
to be void, unless recorded according to di- 
rections which the law does not give, would 
liu-nish arguments of almost equal plausibil- 
ity for the opinion, that there was no re- 
striction whatever on the eom-t in which it 
might be recorded, and for the opinion, 
that it could not be recorded in any com't, 
but must be for ever void, as to creditors 
and subsequent purchasei-s without notice. 
Since, however, the obvious intention of the 
act is to preserve the validity of a mortgage 
of a personal tiling, and at the same time to 
proscribe some com-t, in which it may be re- 
corded, so as to give notice to the world that 
the property is incumbered, the court is of 
opinion, that the law must, if possible, be so 
construed as to effect this intention. It 
must be effected, too, with the least possible 
violation to the words of the legislature. As 
neither the first nor second section of the 
act, gives directions respecting the court in 
which a deed, mortgaging personalties only, 
«hall be recorded, and as the fom-th section 
must be understood to refer to those sections 
only, it becomes necessary to apply their 
provisions to such deed, in such manner as 
to effect, in the most rational and conven- 
ient way, the intention of the law. 

It has been contended, that, as in a case 
where personal property is conveyed with 
real property, the court of the county, in 
which , the land lies, is that in which the 
deed must be recorded, it would be reasona- 
ble to require, that the county in which the 
personal propertj' resides, or is commonly 
found, should furnish the court in which a 
deed for such property would be looked for. 
For a moment, I was struck with this argu- 
ment, which seemed to derive weight from 
the consideration, that, had the Oxford Iron 
'Works themselves, been included in this 
mortgage, it ought to have been recorded in 
the court for the county of Campbell, and a 
^subsequent pm-chaser or creditor, asserting 
a claim to the slaves in question, would 
have been bound by such lien upon them, 
recorded in that court Since the slaves in 
question, if mortgaged, together with the 
lands they worked, would have passed by a 
•deed recorded in Campbell, It seemed rea- 
sonable, that creditors should search the rec- 
ords of that court, for any incumbrance on 
them. But a very slight examination was 
sufficient to show the fallacy of this idea. If, 
instead of the Oxford Iron Works, an incon- 
siderable u"act of land, in the most remote 
part of the state, had been included in the 
mortgage, the law requires that the deed 
should be recorded in that county. It is, 
then, impossible to argue from the coui-t in 
which a deed for personalties, when mixed 
-with land, is to be recorded, to the court in 



which a deed for personalties alone, must be 
recorded. The argument in favom* of reg- 
ulating the place of recording the deed by 
the locality of the personal thing it may con- 
vey, if to be maintained, must rest on other 
grounds. The argument urged, by the coun- 
sel for the defendant, on the reasonableness 
of considering the residence of the property 
mortgaged, as giving the place in which the; 
deed shall be recorded, appears to me to be 
very much weakened by the consideration, 
that, in contemplation of law, personal prop- 
erty has no locality, and that, in fact, it has 
none that is permanent. 

To pass over property, the tracing of which 
would be much more difficult, and to confine 
my observations to slaves alone, wheru 
should a mortgage, on slaves usually hired 
out, be recorded? Where, if the slave be 
hired sometimes in one county, sometimes 
in another? If it be said that, in such case, 
the domicil of the master gives locality to 
the slave, the answer is, that if this be ti-ue, 
aU the locality w-hich a slave can legally 
have, is derived, not from his own casual 
residence, but from the residence of his mas- 
ter, on whose will, the place he may at any 
time occupy, must entirely depend. The 
slave, shifted, according to the caprice of 
the master, from plantation to plantation, 
or hired, sometimes in one county, and some- 
times in another, has no place of residence, 
sufliciently certain and fixed, to furnish a 
safe guide for the court, in which a lien 
upon him should be recorded. In contem- 
plation of law, therefore, and, in fact, slaves, 
and every personal chattel, must be con- 
sidered as transitory; and being fixed to no 
place, they adhere to the person of the 
owner. 

The second section of the act, directs the 
court in which a covenant, or agreement, in 
consideration of marriage, ccutaining per- 
sonal estate only, shall be recorded. This is 
to be in the com-t of the disti-ict, county, or 
corporation, in which the party resides. This 
section, it has been alreaay said, is not, in 
its terms, applicable to conveyances not 
made in consideration of marriage. But no 
reason is perceived for directing a lien of 
personal property, remaining in possession 
of the grantor, to be recorded in one court, if 
it be made in consideration of marriage, and 
in a different com-t, if it be made to secure 
the payment of money- The declaration, 
that deeds of personal property, made in 
consideration of marriage, should be record- 
ed in the com't of the district, county, or cor- 
poration, in which the grantor resides, 
would, certainly, indicate the opinion of the 
legislatm-e to be, that a lien on the same 
property, made on any other consideration, 
should be recorded in the same court. In 
the one case, and in the other, the object of 
the record is to give notice to the world that 
the lien exists, and it would seem reasonable 
that, in each case, the same notice should be 
given. An argument entitled to groat re- 
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spect lias been urged against tliis construc- 
tion. It lias been said tliat the legislature 
certainly intended to provide for every case, 
and that the law ought to be so construed as 
to reach every case. That under this con- 
struction, there would be no court, in which 
a deed for personal property, given by a 
non-resident of the state, could be recorded. 
This objection to the construction contended 
for by the plaiutifE is certainly not a light 
one. 

The 5th section of the act provides, that 
deeds executed by a non-resident of the state, 
may be acknowledged or proved in a manner 
prescribed by that seeuon, and j-ecorded in 
the proper court. This proves that deeds 
executed by non-residents were in contempla- 
tion of the legislature, and such deeds were 
to be recorded somewhere. It is true, the 
section, in terms, applies only to deeds con- 
veying land, but there would be nothing ex- 
traordinary in extending it, by construction, 
to chattels also. If this act had been drawn 
in such explicit terms, as to provide plainly, 
in other instances, for the cases it contem- 
plates, the difficulty respecting a mortgage 
for a personal chattel executed by a non-resi- 
dent, would induce the court to struggle for 
a constniction, which would substitute some 
other place than the residence of the grantor, 
as that which should designate the court in 
which the deed should be recorded. But this 
law is drawn, in several of its enacting 
clauses, in such terms as to leave it imprac- 
ticable to effect the obvious intention, with- 
out aiding the words. I very much incline 
to the opinion, that a deed for personal chat- 
tels executed by a non-resident, would be 
valid if recorded in the general com-t* 

It appears to be the general policy of the 
law, to make the general court a place where 
all incumbrances on property may be found, 
li'or tills reason, a memorial of the deeds re- 
corded in every county or district, is to be 
transmitted annually to that com*t It is also 
a com't of record which is common to the 
whole state. Its jm-isdiction in this respect 
is universal. It is empowered to receive 
probate of all deeds whatever. Any deed, 
comprehending personalties or realties, may 
be recorded in that com-t. It is impossible 
to find a motive for excluding a deed, mort- 
gaging a personal chattel, without land. The 
exclusion cannot have been intended. If, in 
such a case, a construction, which would 
give validity to a deed recorded in that court, 
can be supported, it ought to be supported. 
The words are, "no covenant, &c., shall be 
good unless acknowledged, &c., if lands be 
charged, before the general court, or the 
com't of that district or county in which the 
land or part thereof lieth, or if personal es- 
tate only be settled, &c. before the court of 



*By the act of 1818 (see 1 Rev. Code 1S19, 
c. 67, § U), it is declared that no deeds of real 
or personal property executed subsequent to the 
1st day of November, 1814, shall be admitted 
to record in the general court 
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that disti-ict, county, city, or corporation, in 
which the party shall dwell." The mind of 
the legislature was directed to the designa- 
tion of the particular com't among those- 
whose powers were limited, in which the 
deeds described might be recorded, and^ 
therefore, it might not be deemed necessary, 
after naming the general com't in the first 
instance, to repeat that court in the record. 
The word general court may be understood, 
and the act construed as if it had been again 
insei'ted. There are certainly few cases in 
which this freedom of construction can, be- 
justified. If any act will justify it, it is the- 
act for regulating conveyances. 

Although I at jpresent rather incline to- 
construe the act, independent of precedent,, 
so as to consider it as requiring, that a deed 
of mortgage for personal estate only, must 
be recorded in the general com't, or com't 
of 'the district, county, or corporation in 
which the grantor resides, I am not sm-e that 
I should give this opinion were it not sup- 
ported by the case of Clayborn v. Hill, 1 
Wash. [Va.] 177. That case does n®t decide- 
that a deed of mortgage for slaves, recorded 
in the county where the slaves happen cor- 
poreally to reside, is void, but it decides that 
such a deed, recorded in the county whei-e- 
the grantor resides, although the slaves be- 
at the time on a plantation in a different 
county, is good. Eithei', then, such deed may 
be recorded indifferently in the one countj' 
or the other, or it can be recorded only in 
the general, court, or court of that district, 
coimty, or corporation in which the grantor- 
resides. I can perceive nothing in the act 
which indicates an intention to allow this 
alternative, and the policy of the law does- 
not appear to require or admit of it. The de- 
cision of the com't, on the authority of this 
case, is that this deed is not recorded in the^ 
proper coimty. 

NOTE [from original report]. The decree 
rendered in this cause pronounced the deed or 
mortgage to Mewburh and others "void as to 
creditors, it not being duly recorded; and that, 
therefore, a writ of fieri facias sued out by a 
creditor of the said Koss, might lawfully be- 
levied on the slaves and other property con- 
veyed by the said deed." 



Case TTo. 1,624. 

BOND V. The SUPERB. 

[1 Wall. Jr. 355.] ^ 

Circuit Court, E. D. Pennsylvania. Nov. 3, 
1849.= 

SHIPPIXG — GrEXERAL AVERAGE. 

A removal in a port of necessity, for the pur- 
pose of repairs, of perishable fruit, which in- 
creased an incipient decay and precipitated an. 
entire loss of the fruit, is not a matter for gen- 
eral average. 

^ [Reported by John William Wallace, Esq.], 
= [Affirming an unreported decision of the dis- 
trict court] 
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[Appeal from the district court of the Unit- 
■ed States for the district of Pennsylvania.] 

The Superb sailed from Palermo for Phil- 
adelphia, with a cargo composed in part of 
tropical fruits. Bad weather compelled her 
to put into the port of St. Thomas, where it 
was found necessary for the general safety 
of the ship and cargo to repair her, and in 
order to do this, to unload and reload part 
of the fruit. When the fruit arrived at Phil- 
adelphia, some of it was found good for noth- 
ing; and the plamtiff contending that the 
loss had been caused either in whole or in 
part by the act of unloading, &e., which was 
necessary for the general welfare, made 
■claim for general average. To what extent 
the fruit had been injured by the operation 
at St. Thomas, was not clear; but it appear- 
ed, rather, that the decay had commenced be- 
fore its removal and that the motion and de- 
lay consequent upon that act, had accelerated 
and increased it. 

This court agi-eeing with the district court, 
whence the case had come by appeal, 
thought the evidence insufficient to sustain 
the claim under any assumption of the law. 
But as the testimony was contradictory, the 
question was argued, and rested in both 
courts upon the law also. That part of the 
opinion is reported. [Decree of the district 
court affirmed.] 

Mr. G, W. Biddle, in favour of the claim. 
Mr. F. W. HubbeU, contra. 

GRIER, Circuit Justice. TS'^here goods are 
liable to loss or deterioration which arises 
solely from an inherent principle of decay or 
corruption, the owner cannot claim for gen- 
eral average, notwithstanding the delay of 
the vessel in the port of necessity, may have 
added greatly to that deterioration. And 
this for two reasons: (1) Because there 
would be no equality between the owners of 
perishable goods and those not perishable; 
and (2) because the immediate cause of dam- 
-age is what the French writers term the 
"vice prop re" of the article, and not a dam- 
age incm-red or sacrifice made either inten- 
tionally or incidentally for the safety of the 
whole. And perhaps a third reason might 
be added, to which the facts of this case 
would seem to give weight, and which has 
caused the memorandum clause in policies 
of insurance: I mean, because such commod- 
ities carrying within themselves the seeds of 
deterioration, it is difficult, if not impossible, 
to discriminate the partial injury induced 
by inherent causes, fi-om such as might arise 
within the risks undertaken. 

It is true, that where the direct and imme- 
diate cause of the damage to perishable arti- 
cles, is some act done for the general preser- 
vation, the owner would have the same right 
to claim for general average, as if the goods 
had not been in their nature perishable. 
.Such a case is found in Maggrath v. Church, 
1 Caines, 196, 214, where the damage sus- 



tained by some corn, was occasioned by 
water that got upon it, "in consequence of 
the cutting away the mast of the vessel for 
general preservation;" and thus the immedi- 
ate cause of the damage was not the vice 
propre of the grain, but water which had 
got upon it by cutting away the mast. The 
circmnstances of the case before us are dif- 
ferent. No direct injury was received by 
the fruit in consequence of unloading and 
reloading it. The decay of the fruit had 
commenced before its removal; and assum- 
ing that its removal did accelerate and in- 
crease the natux-al progress of decay more 
than its pitching in the hold of the vessel 
would have done, still it could hardly be 
said that the removal vas the proximate 
cause of the decay, and not the vice propre 
of the fruit. Yet it is the proximate cause 
to which the law looks. "It were infinite," 
says Lord Bacon, (Maxims of the Law, Reg- 
ula 1), "for the law to judge the causes of 
causes, and their impulsion one on another. 
Therefore it contenteth itself with the im- 
mediate cause, and judgeth of acts by that, 
without looking to any fm-ther degree." 
Now, if the mere delay which would un- 
doubtedly increase the damage of these per- 
ishable articles when it had once commenced, 
is no reason why the damage whose immedi- 
ate cause is the vice propre, should not be 
brought into general average, we can see no 
reason why the removal which may have in- 
creased, not caused the injury, should have a 
different doctrine applied to it But the evi- 
dence does not establish the facts, etc. 
Decree affirmed. 



Case Wo. 1,625. 

BONDHOLDERS v. RAILROAD COM'RS- 

[1 Month, West. Jur. 188.] 
Circuit Court, D. Wisconsin. July 4, 1874. 

Equity Jurisdiction — Con-stitutioxai. Law — 
Railroad Companies — Regulatio.v of Rates. 
[1. Equity has jurisdiction of a bill by bond- 
holders to enjoin railroad commissioners from 
putting in force a statute alleged to be uncon- 
stitutional, and injurious to their rights.] 

[2, The Wisconsin statute of March 11, 1874 
regulating railroad traffic, was not repealed bv 
either of the acts of the following day, which 
contain some provisions apparently inconsistent 
with it; it appearing that, by joint resolution of 
the latter date, the act of the 11th was not to 
be published until April 28th, and that, in Wis- 
consin, general statutes go into effect only after 
publication.] 

[3. A constitutional provision that the char- 
ters of railroad corporations may be altered or 
repealed by the legislature at any time after their 
passage is to be read into all subsequent railroad 
charters, and into all contracts and mortgages 
made by such railroad companies, so that every 
creditor and mortgagee is affected with notice 
thereof.] 

[4. The operation of this principle is not af- 
fected by the fact that a railroad company, un- 
der authority of the legislature, consolidates 
with a company chartered by another state.] 

[5. Constitutional power in a legislature to al- 
ter all railroad charters thereafter granted war- 
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rants an alteration reducing traffic rates, al- 
though this diminishes the Talue of franchises 
And tan^ble property, the latter of which could 
not be directly taken without compensation.] 

[6. In such case, the fact that grants of land 
■were made by congress to the state to promote 
the building of a railroad thus afCected cannot 
■change the rights of the corporation or its cred- 
itors and mortgagees.] 

[7. Quaere. Whether the carriage of freight 
into one state from another, or out of the state 
into another, not being a mere transit through 
the state, is interstate commerce, so that the 
■carriage within the state is beyond its power of 
regulation. See Leisy v. Hardin, 135 IT. S. 100, 
10 Sup. Gt. 6S1, and cognate cases.] 

[In equity. Bill brought by railroad bond- 
liolders against the railroad commissioners 
•of the state of Wisconsin to enjoin them 
from executing the state act of March 11, 
1S74, known as the "Potter Act." On mo- 
tion for preliminary injunction. Denied.] 

DRUMMONX), Circuit Judge. We have 
not had time to prepare any opinion in the 
■case, but, as it was thought desii-able that 
there should be a decision upon the motion 
for an injunction, I am instructed, by the 
■court to present the following as its conclu- 
sions upon the points made for a prelimi- 
nary injunction: 

1. On the assumption that the act of the 
11th of March, 1S74, "relating to railroads, 
-express and telegraph companies in the state 
■of Wisconsin" is invalid, we think the court 
Tias jm-isdiction of the case. The bill is 
filed on behalf of citizens of Europe and of 
other states to enforce eanitable rights, and 
to prevent action by the railroad commis- 
sioners which may result, as alleged, in seil- 
•ous injury to those rights. It was not neces- 
sary to wait until the commissioners had put 
the law in full operation, and its effects upon 
the railroad company had become complete, 
tiefore the application against them was 
made to a court of equity. A very important 
function of that court is to prevent threat- 
-ened wrong to the rights of property. 

2, We are of opinion that the act of the 
tlth of March, mentioned above, was not re- 
pealed by the act of the 12th of March, 1874, 
the second section of which, declares: "All 
•existing corporations within this state shall 
have and possess all the powers and priv- 
ileges contained * * * in their respective 
•charters;" and the act of the 12th of March, 
1874, the ninth section of whicli imposes a pen- 
alty for extortionate charges. There are appar- 
■ent inconsistencies between these last two 
named acts and that of the 11th of March; 
l)ut it becomes a question of intendment on 
the part of the legislature. On the same 
■day a joint resolution was passed (March 
12th), directing the secretary of state not to 
publish the act of the 11th of March ;mtil 
the 2Stli of April. In this state no general 
law is in force tmtil after publication. We 
may consider the joint resolution in order to 
detei-mine whether the legislatjire intended 
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that the two acts passed on the same day 
should repeal the act of the 11th of March, 
and from that it is manifest such, was not 
the intention of the legislature. 

3. The charters of the raiU-oad corporations 
tmder the constitution of Wisconsin "may be 
altered or repealed by the legislature at any 
time after their passage." In legal effect, 
therefore, there was incorporated in all the 
numerous grants under which the Northwest- 
em Railway Company now claims its rights 
of franchise and property in this state the 
foregoing condition contained in the con- 
stitution. It became a part, by operation of 
law, of every contract or mortgage made by 
the company, or by any of its numerous pred- 
ecessors, imder which it claims. The share 
and bond holders took their stock or their 
seciu:ities subject to this paramount condi- 
tion, and of which they, in law, had notice. 
If the corporation, by making -a contract or 
deed of trust on its property, could clothe its 
creditors with an absolute, tmchangeable 
right, it would enable the corporation, by its 
own act, to abrogate one of the provisions of 
the fundamental law of the state. 

4. This principle is not changed by author- 
ity from the legislature of the state to a cor- 
poration to consolidate with a corporation of 
another state. The corporation of this state 
is still subject to the constitution of Wiscon- 
sin, and there is no power any where to re- 
move it beyond the reach of its authority. 

5. As to the rates for the ti-ansit of per- 
sons and property exclusively within the lim- 
itations of tills state, the legislatm-e had the 
right to alter the terms of the charter of the 
Northwestern Railway Company, and the 
fact that such alteration might affect the 
value of its property or franchise cannot 
touch the question of power in the legisla- 
ture. The repeal of its franchise would have 
well-nigh destroyed the value of its tangible 
property; and while the latter, as such, 
could not be taken, still its essential value 
for use on the raik-oad would be gone. 

6. The facts that gi-ants of land were made 
by congress to the state cannot change the 
rights of the corporations or of the creditors. 
If the state has not performed the trust, it 
must answer to the United States. 

7. The act of the 11th of March, 1874, 
while not interfering with the rates of freight 
on property transported entirely through the 
states to and from other states, includes 
within its terms property and persons ti-ans- 
ported on railroads from other states into 
Wisconsin, and from Wisconsin into other 
states. This act either establishes or au- 

'thorizes the railroad commissioners to estab- 
lish fixed rates of freight and fare on such 
persons and property. The Case of State 
Freight Tax, reported in 15 WaU. [82 U. S.] 
232, decides that this last desci-ibed traffic 
constitutes "commerce between the several 
states," and that the regulation thereof .be- 
longs exclusively to congress. It becomes. 
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therefore, a very grave question wlietlier it 
is competent for the state arbiti-arily to fix 
certain rates for the ti-ansportation of per- 
sons and property of this interstate com- 
merce, as the right to lower rates implies al- 
so the right to raise them. There may be 
serious doubts ^Yhether this can be done. 
This point was not fully argued by the coun- 
sel, and scarcely at all by the counsel of the 
defendants; and, under the circumstances, 
we do not at present feel warranted, on this 
ground alone, to order the issue of an injimc- 
tion. If desired by the plaintiffs, it may be 
further considered at a futm-e time, either on 
demurrer to the bill or in such other form 
as may fairly present the question for om- 
consideration. 

In view of the decision just rendered, we 
trust it will not be considered out of the line 
of our duty to make a suggestion concerning 
this litigation to the counsel for the defense. 
It is manifest that the questions involved are 
grave ones, and that the com-t of last resort 
will ultimately have to pass upon them. It 
is equally manifest that a speedy decision 
in which all parties are vitally interested, 
cannot be obtained unless there is hai-mony 
of action on the pai't of both the complain- 
ants and defendants. In the mean time, and 
while this litigation is in progi-ess, would it 
not be better for the defendants, as far as 
lies in their power, to have prosecutions for 
penalties suspended ? These prosecutions are 
not required to settle rights. They are at- 
tended with great expense, and, if enforced 
while, an effort is making in good faith to 
test the validity of this legislation, must 
cause serious irritation, and cannot be, as it 
seems to us, productive of any good results. 



BONDURAjSTT Cn^ATSON v.). See Case No 
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BO^TD v. The NORMA. 

[1 Kewb. 533.] ^ 

District Court, E. D. Louisiana. March, lSo6. 

Marshals— Fees — Setti.emext of Coxtroveksy. 

1. That portion of the 1st section of the act 
of congress regulating the fees and costs of the 
clerks, marshals and attorneys of the circuit 
and district courts of the United States, which 
provides that "in case the debt or claim shall be 
settled by the parties without a sale of the prop- 
erty, the marshal shall be entitled to a commis- 
sion of one per cent, on the first five hundred 
dollars of the claim or decree, and one-half of 
one per cent, on the excess over five hundred 
dollars," should not be so construed as to give 
the marshal a right to exact said commission in 
a case where the claim of the libelant has been 
settled before any claimant of the property libel- 
ed appears in court. 

2. The law did not intend to confer a gratuity 
upon the marshal; it contemplated the presence 
of both the parties litigant in court, and the 

^ [Reported by John S. Newberry, Esq.] 



whole progress of the litigation short of the sale 
under the final decree; or, the possession of the 
property by the marshal, and the usual proceed- 
ings under an interlocutory order of sale, with- 
out the sale itself. 
[Disapproved in The Russia, Case No. 12,170. 
Cited in The Clintonia, 11 Fed. 741.] 

[In admiralty. A libel was filed by George 
W. Bone against tlie steamer Norma for sal- 
vage, but, before any claimant appeared in 
court, the claim for salvage was settled with- 
out a sale of the property libeled. Heai-d 
on rule by the United States marshal, upon 
the libelant, to show cause why his commis- 
sions should not be paid in conformity to 
Act Feb. 26, 1853 (10 Stat 101, c. SO). Rule 
discharged.] 

Wm. Cornelius, for United States marshal. 
G. B. Duncan, for libelant. 

aicCALEB, District Judge. The claim for 
salvage compensation in this case has hnm 
settled without a sale of the property libel- 
ed, and before any claimant thereof appear- 
ed in court. A rule has been taken on be- 
half of the United States marshal, upon the 
libelant, to show cause why a commission of 
one per cent, on the first ?500 of said claim, 
and one-half of one per cent, on the residue 
thereof, should not be paid to him (the Unit- 
ed States marshal), in conformity to the act 
of congress approved February 2Gth, 1S53 [10 
Stat. 161, c. SO], entitled "An act to regulate 
the fees and costs to be allowed clerks, mar- 
shals and attorneys of the circuit and dis- 
trict coturts of the United States, and for 
other pm*poses." The provision of the 1st 
section, upon which his claim for commis- 
sions is founded, is as follows: "For serv- 
ing an attachment in rem or a libel in admi- 
ralty, two dollars; and the necessary ex- 
penses of keeping boats, vessels, or other 
property attached or libeled in admiralty, not 
exceeding two dollars and fifty cents per 
day; and in case the debt or claim shall be 
settled by the parties without a sale of the 
property, the marshal shall be entitled to a 
commission of one per cent, on the first five 
hundred dollars of the claim or decree, and 
one-half of one per cent, on the excess over 
five hundi-ed dollars: provided, tl.at in cas& 
the value of the property shall be less than 
the claim, tJien, and in such case, such com- 
mission shall be allowed only on the apprais- 
ed value thereof." 

It is admitted that the mai-shal has re- 
ceived his fees for serving the usual process 
upon the property, and for the custody there- 
of. For services actually rendered, there- 
fore, he has been duly compensated; and 
the question now to be determined is. can 
he, in conformity to the provisions of the 
act referred to, be paid a commission on the 
amount of the Ubelant's claim? If he can, 
upon the grounds contended for by his coun- 
sel, then it must be given to him as a mere 
gratuity. Is the law to receive such a con- 
struction as would be positively unjust in. 
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principle, and render it oppressive in its op- 
eration upon suitors, who claim the aid of the 
court in the assertion of their rights? The 
language of the law is certainly not free 
from difficulty. But it can hardly he sup- 
posed that the lawgiver intended that an 
officer of the court shotild be gratuitously 
compensated at the expense of a litigant 
In this case it is not pretended that any 
services have heen rendered, to entitle him 
to be paid the commission demanded. The 
law, I think, contemplated the presence of 
both the parties litigant in court, and the 
whole progress of the litigation short of the 
sale rmder the final decree; or it contemplat- 
ed the possession of the property by the mar- 
shal, and the usual proceedings by advertise- 
ment, &c., under an interlocutory order of 
sale without the sale itself. It intended to 
provide an adequate compensation to the 
marshal for the trouble and responsibility he 
assumes up to the moment of sale, and to 
put it out of the power of litigants to deprive 
him of such compensation for the trouble 
and responsibility thus assumed, by a com- 
promise or settlement before a sale under a 
linal decree, or a sale under an- interlocutory 
order of coiu-t This, in my judgment, is 
the only fair and rational interpretation to 
be given to the provision of the act of con- 
gi*ess referred to. 

It is therefore ordered that the rule be dis- 
charged. 



Case Ho. 1,6S7. 

In re BONESTEBL. 

C7 Blatchf. 175; ^ 3 N. B. R. 517 (Quarto, 127).] 

Circuit Court, S. D. New Tork.. Feb. 25, 1870. 

BANKRUPTOr — Proceeding by Assignee to Re- 
oovEii Assets. 
Where a summary proceeding by petition, by 
an assignee in bankruptcy, against a third per- 
son, to recover assets claimed to belong to the 
bankrupt, had been entertained by the district 
court, and it had made a decree thereon in favor 
of the assignee, and the defendant petitioned 
this court, under the second section of the banlc- 
ruptcy act of 1867, to review such decree, this 
cotirt set aside such decree as founded on ir- 
regular proceedings, without costs to either par- 
ty, and with leave to the assignee to file a bill 
in the usual way against the defendant. 
[Cited in Re Ballon, Case No. 818; Voorhies v. 

Bonesteel, Id. 17,001; Goodenow v. Milli- 

ken. Id. 5,535; Knight v. Cheney, Id. 7,883; 

Barstow v. Peckham, Id. 1,064; Bradley v. 

Healey, Id. 1,781; Re Marter, Id. 9,143.] 
[See In re Evans, Case No. 4,551.] 

[In bankruptcy. Petition by Sophia H. 
Bonesteel, wife of John E. Bonesteel, a 
bankrupt, to review and set aside decree of 
the district court Granted.] 

NELSON, Gii'cuit Justice. This is a peti- 
tion by the wife of Uxe banki'upt to review 
a decree [tmreportedj made by the district 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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court, adjudging, on a claim made by the 
assignee in bankruptcy, that she holds 1145 
shares of the capital stock of a Nicholson 
Pavement Company in Brooklyn, which be- 
long to her husband. The proceedings 
against her were by petition, in a summary 
way, by the assignee, to compel her to show 
cause why this stocJi should not be trans- 
ferred to him. The stock is said to be of 
the value of $30,000. 

I have,' heretofore, held— In re Kerosene 
Oil Co. [Case No. 7,726]— that the suit by 
the assignee against a third person, to re- 
cover assets claimed to belong to the bank- 
rupt should be commenced by bill in equity 
or be a suit at law, under the second sec- 
tion of the bankruptcy act of 1867. This de- 
cision was made shortly before the question 
in this case, occurred. In that case, I di- 
rected that the petition should be amended 
and stand for a bill. In that case, however, 
the proceedings had not extended beyond 
that pleading. The application made in this 
case is, that this com't will revise the de- 
cision made on petition by the court below. 
If the proceedings are to be regarded as 
founded on a bill in equity, such application 
could not be entertained, as the remedy in 
such a ease could only be by an appeal 
under the 8th section of the act As the pro- 
ceedings in this case have not been reformed, 
as in the case referred to, and as the prac- 
tice has been heretofore very much unsettied, 
and as, to hold now, in this ease, that the 
remedy in this court is by an appeal and 
not by a petition of review, would, the time 
for taking an appeal having passed, preclude 
all relief, I think it will be best, and in 
furtherance of justice to all parties con- 
cerned, to set aside the decree of the eoxirt 
below, as founded on irregular proceedings, 
without costs to either party, and with leave 
to the assignee to file a bill in the usual way 
against Mrs. Bonesteel. By the case of In 
re Alexander [Case No. 160], before the chief 
justice, I understand this to be according 
to the true construction of the act; and, also, 
by a case before Mi-. Justice Clifford. 

[NOTE. For a subsequent decree, dismissing 
the assignee's bill in equity, see Voorhies v. 
Bonesteel, Case No, 17,001.] 



Case K"o. 1,638. 

In re BONESTEEL. 

[2 N. B. R. 330 (Quarto, 106).] ^ 

District Court, S. D. New York. Nov. 28, 1868. 

Bankkuptot — ExAMixATioN OF Bankrupt. 

A bankrupt must answer questions put to him 
in relation to property in which it is shown that 
he might possibly have an interest. 
[Cited in Re Dole, Case No. 3,965.] 
[See Ex parte Craig, Case No. 3,322; In. re 
Clark, Id, 2,805.] 

^ [Reprinted by permission.] 
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I, Isaiah T. Williams, one of the registers 
of said court in hankruptcy, do hereby cer- 
tify that in the course of the proceedings in 
said cause before me, the following ques- 
tion arose pertinent to the said proceedings, 
and was stated and agreed to by the counsel 
for the opposing parties, to wit: N. J. But- 
ler, who "appeared for the bankrupt, and Mr. 
F. J. McDonald, who appeared for John P. 
Faure, a creditor of the said banla*upt. 

The facts are as follows: The counsel for 
the said creditor, upon an examination of the 
said bankrupt, has shown that a large in- 
terest in a certain Incorporated company 
Icnown as the "Nicholson Pavement Company 
of Brooklyn," had been transferred to the 
wife of the bankrupt, after his insolvency, 
by parties interested in the success of that 
company. It further appeared that the bank- 
rupt had been, prior to the said ti-ansfer, 
engaged in a dry-goods commission business, 
upon capital fm'nished to his wife by her 
father, and that his family had been support- 
ed by the profits of such business, aided by 
a monthly allowance from the said father 
to said wife; and that some time before the 
said transfer of said interest to said wife, 
the said bankrupt had discontinued the said 
dry-goods commission business, and devoted 
his time to promoting the interests of said 
company, during which period his family 
were supported by the said wife from moneys 
fm*nished by her said father, and by him 
charged to her prospective portion of his 
estate as heir, or next of Idn thereto. That 
the said services of the said bankrupt were, 
by the persons who so transferred the said 
interest, deemed to be of especial value to 
said company, by reason of the political and 
other influence of the kins-people of said 
wife. That the said kins-people had insisted 
that the said interest in said company should 
be so transferred to said wife, before they 
would exert any influence whatever favora- 
ble to the interests of said company. The 
banki-upt claims further, that the conveyance 
of the said interest to his wife was induced, 
to a great extent, by the friendly relations 
existing between the persons who so trans- 
ferred the said interest, and his wife and 
himself, for many years past, and that said 
interest was, in fact, more a gift than a re- 
ward for any services performed by the 
banknipt. 

It is claimed, on the part of the creditor, 
that the said interest, in said company, of 
right belonged to tlie said bankrupt, and 
passed to the assignee under the deed from 
the register, and, for the pxu-pose of estab- 
lishing this position, he proposed to go into 
a minute examination of the whole matter. 
The whole examination of the banknipt 
touching the said interest and the transfer 
thereof to his wife, was taken under a gen- 
eral objection of the bankrupt's counsel, 
founded upon the allegation that the bank- 
rupt was not the owner of tlie interest in 
question, and the final refusal of the bank- 



rupt to answer further touching said inter- 
est, accompanied by a motion to the regis- 
ter to strike out all the testimony in relation 
thereto, which motion was denied. 

I imderstand the counsel for the bankrupt 
to take the ground that the Interest in ques- 
tion was never the property of the bankrupt, 
and therefore the creditor has no right to in- 
quire concerning the same. 

The counsel for the creditor, on the conti-a- 
ry, insists that he has shown enough to en- 
title him to go into the matter, for the pur- 
pose of satisfying the court that the consid- 
eration for the interest in question flowed in 
part or wholly from the bankrupt, and that 
therefore the assignee is, to this extent at 
least, entitled thereto. 

Entertaining no doubt whatever that It 
was the right of the creditor fully to sift the 
transaction, and show, if he should be able 
to show, that the transfer to the wife was 
a mere cover, or if not wholly that, then that 
the consideration for the same flowed In 
whole or in part from the bankrupt; thus 
establishing an equitable interest therein in 
the assignee, I directed the examination to 
continue, and the bankrupt to answer sucn 
questions concerning the same as might be 
pertinent to the end aforesaid. The bank- 
rupt, however, refusing to so answer any 
further questions upon the subject, T hereby 
certify the case to this honorable court for 
decision. 

BLATOHFOKD, District Judge. The reg- 
ister was correct in his direction, and the 
bankrupt must answer the questions referred 
to. 

[NOTE. Subsequently a decree was entered 
by the district court adjudging that the stock in 
the Nicholson Pavement Company held by the 
wife was the property of the banltrupt. This 
decree was set aside by the circuit court (In re 
Bonesteel, Case No. 1,627), and thereafter the 
assignee brought a bill in equity to recover the 
stock, which bill was dismissed. See Voorhies 
V. Bonesteel, Id. 17,001.] 



BONESTEEL (PEREGO v.). See Cases Nos. 
10,976 and 10,977. 

BONESTEEL. (VOORHIES v.). See Case 
No. 17,001. 



Case 3Sro. 1,6S9. 

B0NHA3I V. BOARD OP EDUCATION OF 
HAERISONVILLE. 



[4 Dill. 156.] * 
Circuit Court, W. D. Missouri. 



1877. 



School HoasE Bonds — Missouiti Act of March 
21, 1870— Liability to Suit. 

Bonds issued under the act of the legislature 
of Missouri 6f March 21, 1S70, for building 
school houses, and reciting that act as the au- 
thority for their issue, are prima facie valid; 
and the holder may sue thereon, and is not con- 
fined to the special remedy prescribed in the act. 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Action on coupons belonging to school 
bonds issued \>j the defendant under the act 
of March 21, 1S70, referred to in the opinion 
of the court The petition is in the usual 
form, and sets forth in full a copy of the 
bonds. The bonds are signed by the cor- 
porate officers of the defendant, and are un- 
der its corporate seal. The defendant de- 
murred to the petition. The grounds of the 
demurrer are stated in the opinion. [De- 
murrer overruled.] 

Mr. Cravens, for plaintiff. 
Mr. Sloan and Mr. Flanagan, for defend- 
ant. 

Before DILLON, Circuit Judge, and 
KREKEL, District Judge. 

KREKEL, District Judge. Under an act 
of the legislature of Missouri, entitled 
"Schools, Cities, Towns, and Villages," ap- 
proved March 21, 1870, cities, towns, and 
villages in Missouri were authorized to or- 
ganize themselves as single school districts 
upon a majority voting in favor of such or- 
ganization, upon which they could elect a 
board of education, which, under the twelfth 
section of the law, was "authorized, for the 
purpose of building school houses only, to 
borrow money on the credit of the city, 
town, village, or district, and to issue bonds 
therefor, bearing interest not exceeding ten 
per cent per annum, which bonds- shaU. not 
be sold or disposed of at less than ninety 
cents on the dollar." In case of failure to pay 
interest or principal of any such bond, the 
holder, after notice, can go before a coun- 
ty court and show the fact, whereupon the 
county court is required to notify the board 
of education, and if they fail to pay after 
such notice, the coimty com*t is authorized 
to add to the tax list a sum sufficient to pay 
the amount due. 

The complaint or declaration in this case 
alleges that, under this act, on the 1st day 
of September, 1871, the board of education of 
Harrisonville issued certain bonds, on the 
coupons whereof this action is instituted. A 
copy of one of these bonds, made pai*t of the 
petition, shows that the board of education 
of Harrisonville, Missouri, promises to pay 
the bearer the sum of fifteen hundred dol- 
lars, with interest at the rate of ten per cent, 
and recites that the bond, is issued for the 
pm'pose of building a school house only, and 
refers to the act above cited as the authority 
for the issue of the bond. 

To this declaration a demurrer is filed, as- 
signing for cause that said defendant was 
never organized in conformity to the act 
cited, and is therefore no corporation. The 
answer to this must be that the defendant, 
in issuing the bonds signed, by its officers 
and sealed by its corporate seal, exercised 
the usual function of a corporation. Its cor- 
porate existence cannot be questioned— at 
least by itself— in a suit brought upon evi- 
dence of debt given by it Commissioners 



of Douglas Co. V. BoILes (decided at the Oc- 
tober term, 1876, of the supreme com*t of the 
United States) 94 U. S. lOi. This disposes 
of all of the causes of demurrer, except the 
fifth and sixth, which set up that plaintiff 
was bound to exhaust his remedy given by 
the act namely: notify the county court of 
the failure to pay and await the restdts of 
theu: acts. It is evident from the act, that 
the legislature, by providing an easy and di- 
rect remedy for collection, sought to give 
value and currency to the bonds— but did not 
intend to deprive the hf " ' of the usual le- 
gal remedies. Jordan v. , oS Co. [Case No. 

7,517]. 

With a judgment establishing the validity 
of the bonds he may feel better armed to 
meet objections, such as are here raised, 
when he comes before the county court for 
the purpose of availing himself of the cumu- 
lative remedy that the law under which the 
bonds issued has given him. The demurrer 
is overruled. 

Judgment for plaintiff. 



Case ]Sro. 1,630. 

BONNELL et al. v. "WEAVER. 

[5 Biss. 22.] "■ 

Circuit Court, D. Wisconsin. April, 1856. 

Courts— Vacation— JuDGMEKT— By Confession — 
Vaoator — New Judgment. 

1. Judgment in vacation cannot be entered 
unless in pursuance of a positive statute, whose 
provisions must he fully complied with. 

2. In Wisconsin, the authority to confess the 
judgment must he in the statutory form, and 
be produced before the officer entering the judg- 
ment 

3. Equivalent provisions cannot be substituted 
by the court for the positive statutory provi- 
sions. 

4. It is competent for the defendant to move 
to vacate the judgment and also for the court 
thereupon, the proper papers being before it, to 
render a new judgment and issue execution. 

[At law. Alexander Bonnell and others 
against F. M. Weaver. Defendant's motion 
to vacate the judgments herein granted.] 

MILLER, District Judge. These three 
suits were commenced by attachment, with 
affidavits annexed, and before the marshal 
had taken an inventory, the defendant gave 
to the plaintiffs in such cases a cognovit, 
whereby he confessed the debt and consented 
that a judgment might be entered immediate- 
ly and an execution be issued upon the judg- 
ment There was no express authority from 
the defendant to the clerk to enter the 
judgments in vacation, but they were enter- 
ed in vacation, and executions were issued 
and served by seizing the defendant's goods 
in store. The defendant has moved the court 
that the entry of judgments in these cases 
be vacated and the executions set aside for 

^ [Reported by Josiah H. BisseJi, Esq., and 
here reprinted by permission.] 
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the reason that the judgments are irregular 
and void. The reason is not specified, but 
we understand that these judgments were 
entered on the docket in vacation -without 
lawful authority. 

Rev. St. §§ 534-536, are copied from the 
statutes of the state of New York, called the 
Revised Statutes of that state, in 1829. Sec- 
tion 13, provides that "judgments may be 
entered in vacation as in term upon a plea 
of confession signed by an attorney of such 
court, although there be no suit then pending 
between the parties, * * * if the follow- 
ing provisions be complied with, and not 
otherwise." Then the provisions are speci- 
fied, which are not pm-sued in these cases. 
The reading of this section is this: "Al- 
though there be no suit then pending be- 
tween the parties, judgments may be enter- 
ed in the supreme or in any court of record 
in vacation as in term upon a plea of con- 
fession signed by the attorney, if the follow- 
ing provisions be complied with, and not 
otherwise." The federal courts, in pm-suance 
of acts of congress, recognize the laws of the 
states in regai-d to the entering and record- 
ing of judgments and these liens. They are 
rules of property which the federal courts 
must observe. It would work gi'eat confu- 
sion to have one set of laws regulating prop- 
erty as to its title in this court and an- 
other in the state court. We then pm-sue in 
this particular the statutes of the state. A 
Judgment is the sentence of the law pro- 
nounced by the court; but the court can only 
be held in term time as may be prescribed 
by law, and for the pm-pose of entering judg- 
ments has no existence in vacation; conse- 
quently, a judgment cannot be entered in 
vacation imless in pursuance of a positive 
statute, whose provisions must be complied 
with. Under the old system in New York, 
judgments were entered in vacation upon 
cognovit, but whether before or after the 
first term does not appear. Ai'den v. Rice, 
1 Gaines, 498; Hogeboom v. Genet. 6 
Johns. 325. I have not been able to find 
a case since the Revised Statutes of 1829, 
but in 18i0 (Laws 1S40, p. 334, § 23) it is 
provided that "judgments may be entered 
and perfected at any time in term or va- 
cation." We have no such provision in 
this state. In England, judgments may be 
perfected after the tei-m, even in vacation, 
and may be entered even without declara- 
tion. 

The following points are ruled here: 1. 
No statute is necessary to enable the eom't 
to enter a judgment, although the court wiU 
follow the forms of practice presei'ibed by 
statute as the rules of this com-t in the ab- 
sence of a statute. 2. As the court is only 
in legal existence to exercise judicial T)ower 



at such times as may be prescribed by Ia-\v, 
a positive statute is necessary to authorlzts 
an entry of a judgment in vacation. And 
then it is only a nominal judgment or stat- 
ute lien. 3. To make a judgment entered in 
vacation valid against the defendant, all the 
forms presei'ibed by law must be substan- 
tially complied with. 4. The cognovits in 
these cases are not a compliance with the 
provJ^sions of the statute. They are not 
signed by an attorney of this com't. The 
authority for confessing such judgments was 
not in any proper insti'ument, nor was the 
authority produced to the officer signing the 
judgment. 5. A court of law cannot sub- 
stitute equivalents for positive statutory pro- 
visions, when the statute directs that these 
provisions shaU be observed, and not other- 
wise. 6. These cognovits are confessions of 
the debt and an authority to the court to 
enter judgment immediately; that is, when- 
ever they are brought into court. Tliey are 
no more than, if the defendant came into 
court in his own proper person and acknowl- 
edged judgment ore tenus. 7. It is compe- 
tent to the defendant to move that these 
judgments be vacated. S. The com-t can now 
proceed after the vacation of the judgments, 
to render judgments upon those dognovits 
and to issue executions. 9. The com't can- 
not now determine whether these plaintiffs 
have any rights by reason of the verbal ar- 
rangements stated in the affidavit of Mr. 
Van Dyke, to the exclusion of the other 
execution creditors. But if such right be 
claimed, it will have to be ascertained after 
the proceeds of sale are brought into court 
for disti'ibution, which may be done by a rule 
upon the mai'shal, or the marshal may bring 
the money in of his own accord and ask the 
com-t to distribute it 10. These three judg- 
ments will now be vacated and the execu- 
tions set aside. 11. If judgments be now en- 
tered and executions be issued, there need 
not be a new advertisement, as there are 
other executions in the marshal's hands, upon 
which the px'operty seized has been adver- 
tised for sale. 

NOTE [from original report]. See further 
that a judgment cannot be entered by tlie cleric 
of court except in pursuance of positive pro- 
visions of statute. Holmes v. Lewis, li Wis. 
83. And see Hempstead v. Drummond, 1 Pin. 
534, decided by Miller, J., when a justice of the 
supreme court of Wisconsin. A judgment by 
confession entered upon warrant of attorney in 
vacation must be signed by a judge or court com- 
missioner. Remington v. Ciimmings, 5 Vtls. 
138. A judgment entered by the clerk of court 
upon warrant of attorney, in 1855, and not 
signed by a judge or court commissioner, was 
void and could not be afterward amended by 
the court by adding such signature so as to 
give it a retroactive effect. Fairchild v. Dean, 
15 Wis. 20fj. As to the supervision a court of 
law will assume over a judgment entered by 
confession, consult Brown v. Parker, 28 Wis. 21. 
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Case Wo. 1,631. ' 

BONNER V. NEW ORLEANS et al. 

[2 Woods, 135.] * 

Circuit Court, D. Louisiana. Nov. Term, 1S7S. 

Neg otiable Isstkuments— Indorsement— Non- 
PATSiEXT — ^Notice. 

1. A railroad company is bound as indorser of 
a negotiable bond issued by a municipal corpora- 
tion, payable to the railroad company or assigns 
in twenty years, which the company has trans- 
ferred by indorsement; the municipal corpora- 
tion having failed to pay on demand at maturity, 
and the proper steps having been taken to 
charge the company as indorser. 

2. To charge an indorser, the certificate of the 
notary need not show that notice of demand and 
nonpayment was served on the indorser during 
business hours of the day after demand. If no- 
tice was served at any time during that day, it 
is sufficient. 

This was an action brought by [William 
Bonner] the holder of a bond for $1,000, is- 
sued by the city of New Orleans, payable 
to the New Orleans, Jackson & Great North- 
em Railroad Company, or their assigns, in 
twenty years from date, with interest, and 
dated May 1, 1854. 

It appeared on the face of the bond, that 
it was one of a series of two thousand bonds 
of ?1,000 each, authorized by an act of the 
legislatm-e of Louisiana, approved March 15, 
1854, to be issued by the city to the railroad 
company in payment of the subscription of 
the city to the stock of the railroad company, 
and transferable by the indorsement of the 
president and seci'etary of the railroad com- 
pany. The plaintiff offered the bond in evi- 
dence and proved the indorsement of the 
president and treasurer of the railroad com- 
pany, which was m these words: "The New 
Orleans, Jackson & Great Northern Railroad 
Company, for value received, bereby trans- 
fers the within bond to the New Orleans 
Savings Institution, or assigns." The in- 
dorsement of the bond by the latter com- 
pany to the plaintiff was also shown. The 
plaintiff also introduced the certificates of 
tbe notary public, under his seal, to the ef- 
fect that he had demanded payment of the 
bond of the city of New Orleans, both on the 
1st and 4th of May, 1875, and that payment 
was on both occasions refused, and that on 
bo'th tbe 2d and 5th of May, he had delivered 
notices of protest to S. H. Edgar, the vice 
president of the railroad company, at its of- 
fice in New Orleans, the president of the 
company being absent. Upon these facts, 
tbe city of New Orleans admits its liability, 
but the railroad company denies that any 
ground for recovery against it is shown. No 
recovery is asked against the Savings Insti- 
tution. [Judgment against defendant com- 
pany.] 

John M. Bonner, for plaintiff. 
B. P. Jones, City Atty., for city of New Or- 
leans. 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



T. J. Semmes, for railroad company. 

WOODS, Circuit Judge. The bond is a 
negotiable instrument, having all the quali- 
ties of commercial paper. Commissionei's of 
Knosi Co. V, Aspinwall, 21 How. [62 U. S.]: 
539; Mercer Co. v. Hackett, 1 WaU. [68 U. 
S.] 83; Gelpcke v. City of Dubuque, 1 WalL 
[68 U. S.] 175; Myer v- City of Muscatine, 1 
Wall. [68 IT. S.] 384. But while this general 
proposition is not disputed, it is claimed that 
the effect of the indorsement of the railroad 
company was simply to transfer the title to 
the bond, and the company did not thereby 
enter into the conditional contract to pay the 
bond which results from the indorsement of 
ordinary commercial paper. In shftrt, that 
by its indorsement the company did not as- 
sume the liability of an indorser. The au- 
thorities cited do not justify the distinction 
drawn. These bonds are said to have all 
the qualities of commercial paper. One of 
these qualities is that the indorser becomes 
bound in case of demand, nonpayment and 
notice. The act of the legislatm-e, recited 
on the face of the bond, gives the railroad 
company express power to ti'ansfer the bonds 
by indorsement. Tlie railroad company has 
exercised the power and there is no reason 
why it should not assume the responsibili- 
ties of the act, imless it is made to appear 
that no such responsibility was fairly in the 
contemplation of the railroad company or 
the commercial public to whom the bonds 
were sold. The indorsement is unrestricted. 
The railroad company might have qualified' 
its indorsement if it had so chosen, and thus- 
have avoided liability. Having power to in- 
dorse, it would seem that it assumed by its 
indorsement the same liabilities as an indi- 
vidual. Doubtless the credit of the bond 
was improved by the indorsement of the 
railroad company, and the fair presumption 
is that the indorsement was made not only 
to transfer the bond but to add to its credit. 
If this be true, the company ought to be held' 
to its liability as indorser. 

But it is said this liability was not fairly 
in the contemplation of the parties to -the- 
bond; that the bond had twenty years to- 
run; that many similar bonds have forty or- 
fifty years to run, and it is not to be sup- 
posed that the indorser or holder contem- 
plated that the conditional liability of an In- 
dorser of such paper sbould hang over him 
for a time; in all probability reaching be- 
yond bis natural life. There would be force- 
in this argument if the indorser were a nat- 
ural person. But a railroad corporation does 
not die. It may live for centm-ies, and there- 
is no reason why it should not indorse bonds^ 
and have its liability as indorser fixed by 
demand and notice on bonds nmning twenty, 
forty or sixty years. In my judgment, the- 
argument to relieve the railroad company 
of its liability as indorser on these bonds 
cannot prevail. 

It is said by way of further defense that 
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the certificate of the notary does not show 
that notice of demand and nonpayment was 
served on the vice president of the railroad 
company during business hours of the day, 
after demand. The protest shows that no- 
tice was given to the principal officer of the 
company present in the city at the office of 
the railroad company during the next day. 
That is a sufficient service of notice. It 
need not be served within business hours. 
Bayley, Bills & N. (5th Ed.) c. 7, § 2,268; 
Story, Bills, § 2S8-290, 382; Chit Bills (8th 
Ed.) c. 10, §§ 513, 514, 518. 



Case Wo. 1,632. 

In re BONNET. 

[1 N. Y. Leg. Obs. 310.] 

District Court, S. D. New York. Jaa. 27, 1843. 

Act of Bankruptcy — Tkading. 

1. A judgment given to a particular creditor, 
followed by an execution, in the absence of evi- 
dence that the debtor was insolvent at the time 
he gave such judgment, or that it covered the 
whole of the debtor's effects, does not amount 
to an act of bankruptcy. 

2. A mere security, though given as a prefer- 
ence, is not an act of bankruptcy, unless it be 
made or given in contemplation of bankruptcy. 

3. Whether an application for a decree in in- 
vitum against a debtor who is described in the 
petition as a person now using the trade of 
merchandise, there being no allegation that he 
was a trader when he committed an act of 
bankruptcy, can be supported, quaere. 

This was an application [in the matter of 
James Bonnet, Jr.] for a decree of bankrupt- 
cy in invitum, the points raised in the ob- 
jections to which appear in the learned 
judge's opinion. [Denied.] 

P. Clark, for banki-upt. 

Mr. Joachimssen, for creditor. 



BETTS, District Judge. This is a petition 
by a creditor for a decree of bankniptcy 
against the debtor. Objections to the decree 
are interposed by a third person, a party in 
interest, which in effect are a demurrer to 
the petition. The points argued have ac- 
cordingly been, whether there is enough up- 
on the face of the petition to entitle the cred- 
itor to a decree of bankruptcy in invitum 
against his debtor. The creditor proceeds 
upon two debts: The first, a promissory note, 
dated January 1, 1842, for $700, (in part 
paid,) and on which he alleges there remain- 
ed a balance of §529.67, due on the ninth 
day of December last, and the second an ac- 
count for goods sold on or before the 2oth 
day of July last, on which was due the 18th 
of August, $3^2.47, and with interest amount- 
ing on the 7th of December to $370.14. The 
petition was sworn to the 9th of December, 



and was filed the 12th. The act of bank- 
ruptcy charged is, that the debtor "did 
willingly and with an intent to give a pref- 
erence over his general creditors on or about 
the month of September last, confess a judg- 
ment in favor of John B. Underbill, a rela- 
tive of his, for $900, and that an execution 
has been issued upon said judgment, and is 
now in the hands of the sheriff, and that 
the stock of goods, and other property of the 
debtor, are to be sold out immediately, and 
as the petitioner believes this veiy day," 
etc. To show that the debtor was a proper 
party to be proceeded against in this man- 
ner, the petitioner states, that "he is a mer- 
chant, now using the trade of merchandise, 
etc., or was so using the said trade on the 
5th day of December instant, and at the 
times the (aforesaid) debts were contracted." 
It is becoming a point of much practical 
importance to ascertain how far the confes- 
sion of judgment, 'followed by execution, is 
to be regarded an act contravening the poli- 
cy of the bankrupt law, and subjecting the 
debtor to be proceeded against as a bank- 
rupt. The question has been agitated in 
sevei'al cases, but no definite rule of general 
bearing can be extracted from them. In 
some instances it seems intimated that such 
confession of judgment falls within the enu- 
meration of acts under the second section, de- 
clared void, and_ a fraud upon the statute; 
and in others the inclination of the court 
would appear to be, to regard the arrest of 
property on process under the judgment, as 
willingly procuring it to be taken under ex- 
ecution by the debtor. Wakeman v. Hoyt 
[Case No. 17,051]; Albany Bxcb. Bank v. 
Johnson [Id. 133]; M' George's Case, in this 
court, Dec. 31st [imreported] ; Hall's Case, 
Sept. 17th [Case No. 5,919]. In M'George's 
Case it was decided by this court that a 
confession of judgment to an amount ex- 
ceeding the value of the debtor's property, 
the debtor knowing himself to be insolvent, 
was an act of bankruptcy, being a security 
or assignment fraudulent in law as against 
the policy of the bankrupt act; but I re- 
fused to regard the taking out of execution 
by a judgment creditor without any positive 
participation on the part of the debtor, -or 
any other act in relation to the process to 
give facility or despatch in the arrest of 
property as willingly procuring his goods to 
be taken in execution. See Nelson's Case, 
Dec. 31st [unreported]. In this case the 
judgment security was for $900, and there 
is no allegation that the debtor was insol- 
vent, or that the security covered all his prop- 
erty. A mere secmrity, though giving a pref- 
erence, is not an act of bankruptcy unless 
executed in contemplation of bankruptcy. 
Here there is no averment of such purpose 
or expectation. That is a material allega- 
tion, and cannot be supplied by intendment. 
To support the proceedings, when the allega- 
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tion is omitted, it must be shown that the 
seciu'ity or assignment was made by an in- 
solvent, and embraced all his property. 
There is nothing upon this petition that 
shows the debtor could not discharge his 
entire indebtedness, or that the security he 
gave one creditor by judgment must neces- 
sarily prejudice the others; and the petition 
is defective in substance for that cause. The 
petitioner also fails in describing the debtor 
as a party subject to compulsory proceedings 
in bankruptcy. "All persons being merchants, 
whenever such person being a merchant," 
shall do certain acts, shaU be liable to be- 
come bankrupts, and may be proceeded 
against by their creditors for that pm-pose. 
Section 1. 

The phraseology of the English act of 13 
Eliz. c. 7, carried into the consolidated acts 
of 6 Geo. IV. c. 16, is: "Any person using a 
trade, or seeking a living by buying and sell- 
ing," etc., may be subjected to a commis- 
sion of bankruptcy. In the construction of 
this act it has been held by Lord Eldon, that 
persons were liable to be made banlirupts 
for acts of banki-uptcy committed after they 
ceased to be traders. 15 Ves. 449, 458, 495; 
1 Rose, 403; 2 Rose, 357. It may be very 
questionable whether the change of expres- 
sion in our statute would not lead to a dif- 
ferent construction of the provision here, 
for the legislature uses language of great 
disthictness and force to denote the actual 
continuance of the trading at the time the 
act of bankruptcy is committed. I have had 
occasion to advert to the point before,— In 
re Hill, July 16th [Case No. 6,485], and In re 
Smith, Oct. 28, 1842 [Id. 12,994],— but the 
case has not yet arisen demanding an ex- 
plicit decision of the question. 

The petitioners fail in this instance to 
charge the acts of bankruptcy to have been 
committed whilst the debtor was a trader, 
for, though the averment that he was so in 
January, August and December, 1842, may 
raise an implication, that he was also in 
September, when the judgment 'was con- 
fessed, yet if the construction of the act shall 
demand as a pre-requisite to the proceeding, 
that the debtor continued to be a trader 
when he made the preferential security, the 
courts would require that fact to be affirma- 
tively averred, and not act upon a mere im- 
plication, however probable It might be. I 
have strong doubts, whether the proceedings 
could be sustained without a direct allega- 
tion, that the debtor was a trader at the time 
he committed the acts of bankruptcy. 

On the other point, however, it appears to 
me, the case is clear, that enough is not 
stated to subject the party to these compul- 
sory proceedings, and I shaE accordingly al- 
low the broad objection that, upon the peti- 
tion, it does not appear that the party has 
committed any act of bankruptcy, and refuse 
the decree prayed for by the creditors, on 
the papers as they now stand. 



Case No. 1,633. 

In re BONNETT et al. 
[19 N. B. R. 168.] ^ 
District Court, S. D. New York. Jan. 23, 1879. 
Landlord and Tenant— Rent — Use and Occu- 
pation — Breach op Contract — Measure op 
Damages. 

The bankrupts were lessees of the premises in 
which they carried on business. In June, 1877, 
they sold to the claimants, by written agree- 
ment, for a specified price, the goods and mer- 
chandise, including machinery and fixtures, used 
in the business in the aforesaid premises, and 
including the right to use the premises until 
May 1, 1878, without further rent or charge, 
the same being included in the purchase price. 
The agreement also contained a covenant for 
peaceable enjoyment. The bankrupts made de- 
fault in the payment of rent to the landlord, 
and the claimants were ejected in November, 
1877. The register assessed their damages for 
breach of the covenant at the rate of rent pay- 
able under the bankrupts' lease. Held, error; 
that the proper measure of damage was the fair 
rental value of the building. 

[In bankruptcy. In the matter of Ben- 
nett, Schenck, and Earle. Heard on motion 
to confirm register's report, which motion 
was denied.] 

0. M. Marsh, for claimants. 

H. G. Atwater, for trustee. 

GHOATE, District Judge. This is a mo- 
tion to confirm the report of the register as- 
sessing the amount of the damages of the 
petitioners, Wm. J. Stitt & Co., for breach of 
a contract between them and the bankrupts. 
June 9, 1877, the bankrupts made a written 
agreement by which they sold to Stitt & Co., 
for the gross price of thirteen thousand and 
five hundred dollars, certain goods and mer- 
chandise, including machinery and fixtm-es 
used in their business in a building on the 
corner of College Place and Park Place in 
this city, and "including the right to the us& 
of said building from the date thereof to the 
first day, of May, 1S78, without any fm-ther 
rent or charge whatever, to said Stitt & Co., 
snch rent or charge being included in said 
purchase price; and we hereby agree to pro- 
tect them in full and peaceable enjoyment of 
said premises until said May 1, 1878." 

The fuU price of thirteen thousand and 
five hundred dollars was paid to the bank- 
rupts before the commencement of these pro- 
ceedings in bankruptcy. The bankrupts were 
lessees of the building, and made default in 
the payment of rent to their landlord, and 
Stitt & Co., their sub-tenants, were evicted 
Nov. 23, 1877. It is for damages on account 
of this breach of the agreement for theu: 
peaceable possession, from Nov. 23d to May 
1st, that this claim is made. The register 
has allowed damages at the rate of the rent 
payable under tBe lease of the premises 
which the banki'upts held. In this I think 
he is in error. For the injm-y done to the 
claimants, by the breach of the agreement, 
they are entitled to an indemnity. If a cer- 

^ [Reprinted by permission.] 
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tain sura had been paid by them for the 
rent in advance, then they would be enti- 
tled to damages at the same rate, provided 
there were no fraud on the landlord's part 
This rule of damages in that particular case 
is settled by authority in the state of New 
York. Mack v. Patcli'n, 42 N. Y. 167. The 
rent so agreed upon is taken to be the value 
of the term; but this measm-e of damages 
being impossible of application in this case, 
other tests of value of the thing lost must 
necessarily be resorted to, and evidence 
should be talcen of the fair rental value of 
the premises. But the rent reserved in a 
lease of the same premises held by the ven- 
dors, and made at an earlier time, cannot 
afford any proper measure of the claimants 
to damages. Is it possible that their dam- 
ages can be any way gi'eater or less than 
they would have been if the vendors had 
supposed tliey owned the building, and the 
eviction had been by a party claiming a 
paramount title? Or should the claimants 
recover less than the actual value of the 
premises for the period during which they 
have been deprived of their use, because 
their vendors may have had the good fortune 
to secure a lease at a very low rent, when 
real estate was much lower than at the time 
of the agreement? Or should they receive 
more than a fair indemnity for their loss, be- 
cause the vendors may have made their lease 
at a time when rents were higher than at 
the time this agreement was made? It is 
argued that it was within the contemplation 
of the parties that the bankrupts should ap. 
ply so mucli of price received as was the 
equivalent of the rent reserved in the lease 
for the residue of the term to the payment 
of that rent, and thus keep good their cov- 
enant of quiet enjoyment, aud that therefore 
it may be presumed that, in finding the gross 
price, the amount added for rent was equal 
to what the vendor had to pay. But if any 
presumption as to intention is to be indulged 
In, it is that the claimants did not give more 
nor less for the use of the premises included 
in the entire price paid than they were then 
fairly worth, and of this the tent their ven- 
dor happened to have stipulated to pay to 
his landlord constitutes no measure, and can* 
not be presumed to have been the gauge, 
though by accident it may have been the 
equivalent of the estimated rental value. 

Report referred back to the register for fur- 
ther proceedings under th^ order of reference. 



Case ITo. 1,634. 

In re BONNETT et al. 

[19 N. B. R. 309.] 1 

District Court, S. D. New York. Nov. 25, 1879. 

Bankkoptct — Procbedixgs to Realize Estate — 

Committee— Powers op Tkusteb. 

One of the members of a committee appointed 

under section 5103, Rev. St., rendered services 



^ [Reprinted by permission.] 



to the trustee, at his request, in preparing for 
market, and putting in condition to be sold, a 
large stock of tobacco, and also in effecting the 
settlement of an important litigation affecting 
the estate. On an application for compensa- 
tion, held, that the services were not such as the 
trustee could call on the committee to perform 
in the ordinary course of their duty; that it 
was inconsistent with the statute that they 
should be employed by the trustees to act in any 
other capacity for a compensation; and that the 
claimant was not entitled to comnensation. 
[Cited in Re Hicks, 2 Fed. 853J 

[In bankruptcy. In the matter of D. 
Blake Bonnett and others. Application de- 
nied.] 

H. G. Atwater, for motion. 

CHOATE, District Judge. This is an ap- 
plication by one of the committee of the 
creditors, under Rev. St § 5103, to be allow- 
ed compensation for special services ren- 
dei*ed to the trustee at his request. The 
services rendered were in preparing for the 
mai'ket, and putting in condition to be sold, 
a large stock of tobacco and cigars, which 
have been sold by the trustee at private sale, 
and also in going to Cincinnati, and spend- 
ing some nine days in effecting the settle- 
ment of an important litigation in which the 
estate was involved. The services rendered 
are shown to have been beneficial to the es- 
tate, and the amount claimed as compensa- 
tion is not unreasonable, and the services 
rendered were not such as the ti'ustee could 
call on the committee to perform in the 
ordinary course of the performance of their 
duty, as members of the committee. The 
question therefore is whether such employ- 
ment is compatible with the position which 
the committee hold towards the trustee and 
the estate. By the section above cited, it is 
provided that "if, at the first meeting of 
creditors, etc., three-fourths in value of the 
creditors, etc., shall resolve that it is for the 
interest of the general body of the creditors 
that the estate of the bankrupt shall be set- 
tled by trustees under the inspection and di- 
rection of a committee of the creditors, the 
creditors may certify and report such reso- 
lution to the com't and may nominate one or 
more ti-ustees to take and hold and distrib- 
ute the estate under the direction of such 
committee." The section then provides for 
confirmation of the resolution by the court, 
and that, in case it is conformed, "the court 
by order, shall direct an acts and things 
needful to be done to cai-ry into efCect such 
resolution of the creditors, and the trustee 
shall proceed to wind up and settle the es- 
tate under the direction and inspection of 
such committee of the creditors, for the 
equal benefit of all such creditors, and the 
winding up and settlement of any estate un- 
der the provisions of this section shall be 
deemed to be proceedings in bankruptcy, and 
the trustees shall have all the rights and 
powers of assignees in bankruptcy." 
The supreme court has interpreted this 
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section as meaning, -with respect to the trus- 
tee, tliat lie is entitled to the stated compen- 
sation allowed by the statute to an assignee, 
and extraordinary compensation to he al- 
lowed by the .com*t upon the like proceed- 
ings as in case of an assignee. See General 
Order No. 30. No express provision is made 
for the compensation of the committee. 
Their powers imder this section are very 
large, and their discretion in directing the 
' assignee as to the proper performance of his 
duty on winding up and settling the estate 
is practically unlimited. So long as they act 
in good faith and keep within the range of 
lawful acts, fhey take the place of the com-t 
in advising and directing the trustee, and 
their duty and power embrace the entire 
range of the duty of the trustee in adminis- 
tering the estate. Their duties are quasi ju- 
dicial. In re Jay Cooke & Co. [Case No. 
3,169]. In view of the nature of the duties 
they are to perform, I think it is inconsistent 
with the statute that they should be employ- 
ed by the trustee to act in any other ca- 
pacity for a compensation. They cannot 
voluntarily, or with the consent of .the trus- 
tee, withdi'aw from the position and duty 
which, by accepting the position assigned 
tliem by the creditors, they have assumed. 
The whole body of creditors have a right to 
insist that as to every detail of administra- 
tion they should hold themselves ready to 
advise and direct the trustee impartially and 
without any personal interest which shaU im- 
pair or affect their judgment. Such employ- 
ment for compensation does withdraw the 
member of the committee so employed from 
this position. The very question whether 
the services he is employed to render are 
necessary and expedient, and for the best in- 
terest of the estate, and, if so, who wiU be 
a suitable person to be employed to per- 
form them, are clearly questions in the de- 
termination of which the trustee must aetliy 
the direction of the committee in the ordi- 
nary performance of their duty. It is no 
answer to say that a majoi-ity of the com- 
mittee shaU remain able to act on these ques- 
tions. The creditors and the trustee are enti- 
tled to the services of aU the committee. No 
doubt if all are able to serve, and are duly 
notified and consulted, a majority may act; 
but it is incomlpatible with the statutfe that 
any member of liie committee should disable 
himself from acting. If he can do so, the 
trustee and creditors will to that extent be 
deprived of benefit of having the advice and 
direction of such a committee as was re- 
solved -upon by the creditors and approved 
by the court It is obvious that, if one of 
the committee may accept such employment, 
aH of them may do so, and they may divide 
among them all the employment which the 
trustee may have to distribute with its emol- 
uments. In the present case there is no sus- 
picion of any intended wrong, but I am im- 
willing to make a precedent which is capa- 
ble of so great abuse, and to authorize an 
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employment which I think is impliedly for- 
bidden by the statute. I am referred to a 
decision of Judge Pox in the case of In re 
Treat [Case No. 14,160]. So far as that case 
is consistent with the views herein express- 
ed, I am imable to agree with its conclu- 
sions; the allowance was made in that case, 
however, on the theory that the services for 
which compensation was made were ren- 
dered by the member of the committee in 
that capacity. In the i)resent case the serv- 
ices for which compensation is claimed seem 
to me not to be such as the trustee could 
have required of this petitioner as a mem- 
ber of the committee. The question wheth- 
er, as officers of the court, the committee 
can, for tneir ordinary services be allowed a 
compensation, is not before the cotu:t. 
Motion denied. 
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Case ITo. 1,635. 

BOODY et al. v. RUTLAND & B. R. CO. 

[3 Blatehf. 25;^ 24 Yt. 660.] 

Circuit Court, D, Vermont. May, 1853. 

Contracts— PERT'OBsrANCE— Construction. 

1. Where B. contracted with a railroad com- 
pany, in writing, to build certain bridges on its 
road, at a certain sum per foot, to be paid, 
one-fourth in cash, and three-fourths in the 
stock of the road at par value, and the contract 
was entirely silent as to the time or place of 
payment: Held that, looking to the contract 
alone, B. eould not call for payment, either of 
the cash or stock, until a complete performance 
of the contract on his part, or, at any rg,te he- 
fore, or oftener than a bridge was fully com- 
pleted. Nor could he then sue and recover for 
the stock without proof of a special request 
and of a refusal to deliver it. Por, if no time- 
be fixed in the contract, or by other agree- 
ment of the parties, either express or implied, 
for the doing of the thing, a request is essen- 
tial to the cause of action. 

2. The company, after the commencement of 
a suit by B. on the contract, having mort- 
gaged its road, to secure the payment of debts 
due fxom it to third persons: Held, that the act 
of mortgaging the road would not work or 
amount to a disability to perform the contract^ 
or make the defendants liable to pay money in 
lieu of the stock. 

3. Where it appeared that it was the custom 
of the company to make monthly payments to 
B. and its other contractors, for work done on 
its road, upon estimates made by the engineer 
at the end of each month: Held, that this must 
be considered the rule of payment under the 
contract^ established by mutual consent, and 
binding upon the parties, so as to make a spe- 
cial request for the stock unnecessary. 

^ [Reported by Samuel Blatchf ord, Esq., anA 
here reprinted by permission.] 
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4. Held, also, that, under the circumstances of 
this case, no tender or offer of the stock having 
been made by the company, B. was entitled to 
recover its value. 

5. After the making of the original contract, 
B. proposed to put in iron bearings, instead of 
wood, for so much per foot of the bridges, vary- 
ing, like the prices in the original contract, ac- 
cording to the different spans in the bridges, 
"in addition," as B. said, "to the former pro- 
posal;*' but nothing was said as to the man- 
ner of paying the additional expense: Held, that 
it might be well inferred, that the mode of 
paying for the iron bearings was to be the same 
as that provided for building the bridges. 

[At law. Action of account by Azariah 
Boody and Andrew B. Stone against the Rut- 
land & Burlington Railroad Company. Judg- 
ment for plaintiffs,] 

Jonathan D. Bradley, for plaintiffs. 

Charles Linsley and D. A. Smalley, for de- 
fendants. 

Before NELSON, Circuit Justice, and 
PRENTISS, District Judge. 

PRENTISS, District Judge. This is an ac- 
tion of account to recover the balance of 
book; accounts between the parties, a form ot 
action given by statute in this state for such 
purpose, and long in use here. After judg- 
ment to account was confessed by the de- 
fendants, and duly entered up, the action, by 
agreement of the parties, and order of cotu't 
founded thereon, Avas submitted to the de- 
termination of referees. The referees have 
made and. returned into court a report, 
awarding to the plaintiffs the sum of ?13,' 
699.19, as being due to them from the de- 
fendants to balance the accounts between 
them, and stating specially the facts and 
grounds upon which the award was made. 
Both- parties have filed exceptions to the re- 
port, objecting to certain allowances made 
by the referees, and insisting that the re- 
port should be modified and corrected In 
those particulars and judgment be rendered 
upon it accordingly. 

The dealings between the parties, forming 
the subject of the action, originated in the 
undertaking of the plaintiffs to build for the 
defendants, and in their actually building 
for them, aU the railroad bridges in the Rut- 
land and Bellows Falls division of their road. 
The original contract, consisting simply of a 
wi'itten proposition, made by the plaintiffs 
in a letter, in August, 1847, and accepted by 
the defendants in the same month, is very 
short and somewhat meagre, embracing but 
few details or particulars. After stating the 
general plan or model of the bridges, it mere- 
ly regulates the rate and mode of compensa- 
tion, without specifying the time or place 
of payment; that is, it only gives the prices 
of constructing the bridges per foot, vai-ying 
according to their different spans, to- be paid 
one-fourth in cash, and three-fourths in the 
stock of the road at par value. 

For the unpaid balance due and payable 
under the contract in cash, according to the 
stipulated prices, including the work conced- 



ed to be extra, which was, of course, paya- 
ble in money, it is not denied by the defend- 
ants that the plaintiffs are entitled to re- 
cover. The only questions presented by their 
exceptions are: Have the plaintiffs a right, 
on the facts stated in the report, to recover 
the value of the stock agreed to be paid? 
And, if so, should the rule of estimate be its 
value in Febriiary, 1850, as allowed by the 
referees, which was sixty per cent, of its par . 
value, or its value at the time of commencing 
the action, which was only fifty per cent. ? 

The written contract, as we have already 
seen, is entirely silent as to the time or place 
of payment; and, looking to that alone, the 
plaintiffs could not call for payment, either 
of the cash or stock, until a complete per- 
formance of the conti*act on their part, or, at 
any rate, before, or oftener than, a bridge 
was fully completed. Nor could they then 
sue and recover for the stock, without proof 
of a special request and of a refusal to de- 
liver it. It is an undeniable rule of law, 
that where a promise is made to do a col- 
lateral thing on request, the request is parcel 
of the contract, and no right of action arises 
until a request be made. So, if no time be 
fixed in the contract, or by other agreement 
of the parties, either express or implied, for 
the doing of the thing, a request is essential 
to the cause of action. Here, no direct, 
formal request having been made by the 
plaintiffs for the stock, the question is, 
whether, on the facts found and stated by 
the referees, a time was fixed for the pay- 
ment of the stock, so as to make a special 
request or demand unnecessai'y, or whether 
the facts otherwise supersede or dispense 
with the necessity for such demand or re- 
quest. 

If the fact of the defendants' having, since 
the commencement of the suit, mortgaged 
their road, to secure the payment of debts 
due from them to third persons, and thereby 
put it out of their power to give to the plain- 
tiffs unincumbered stock, could be consid- 
ered as disabling the defendants from per- 
forming their contract, it would no doubt 
render a request for the stock unnecessary, 
and a recovery could be had for it here, since 
the law allows a recovery, in this form of 
action, for items of account accruing or be- 
coming due after the commencement of the 
action, as weR as for those which had ac- 
crued or become due before. But we think 
that the act of mortgaging the road would 
not work or amount to a disability to per- 
form the conti-act The debts were really 
as much a charge upon the road, or incum- 
brance upon the stock, before as after the 
mortgage. The mortgage, it is trae, might 
have the effect to depreciate the stock in the 
market, and render it less valuable to the 
holder; but every purchaser of or contractor 
for stock knows that he must take and hold 
it subject to all charges incident to the com- 
pletion and tise of the road, and the accom- 
plishment of other legitimate objects of the 
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corporation. "We cannot, therefore, say that, 
by the act of mortgaging the road for the 
purpose mentioned, the duty of the defend- 
ants to pay stock was converted into an ob- 
ligation or liability to pay money in lieu 
of the stodi:. The right of the plaintiffs to 
recover for the stock, if any such right ex- 
ists, must rest, then, upon other facts report- 
ed in the case. 

The time of payment, there being no stipu- 
lation in the written contract on the subject, 
may, tmquestionably, be inferred from other 
evidence— such as the usage of the company 
in paying their contractors, the acts of the 
parties, or the course adopted an^ pursued 
by them xmder the contract. Such evidence 
does not contradict any of the terms of the 
contract, but is mere suppletory matter, 
showing the understanding and intention of 
the parties, or rather the practical construc- 
tion put by them upon the contract Now, 
it is expressly stated in the report, that it 
was the custom of the defendants to maire 
monthly payments to their contractors, for 
work done on their road, upon estimates 
made by the engineer at the end of each 
month; and that this practice was adopted 
with the plaintiffs. It thus appearing to 
have been the usage of the company to pay 
monthly on the estimates, and that usage 
having been adopted in referente to the 
plaintiffs, the referees might well consider 
it as the rule of payment ujider the contract, 
established by mutual consent and binding 
upon the parties. 

The report says nothing as to the place of 
payment If the place, as well as the time 
of payment, had been fixed, it would be 
sufficient for the defendants to show that 
they were ready at the time and place to 
make payment. But, if no place was fixed, 
it would be the duty of the defendants, at 
or within the time, to tender or offer the 
stock to the plaintiffs. If the payments 
were not made monthly in full, by reason of 
the estimates not being made in full, as ap- 
pears to have been the case, the fault would 
seem to be on the part of the defendants, 
the estimates being made by an officer in 
their employment and acting under their 
control. It was owing to the estimates not 
being made in full, as is stated to have often 
happened in practice,- that there was so large 
an unpaid balance due to the plaintiffs in 
cash and stock, on the completion of their 
contract in December, 1849. After that, I 
suppose, no estimates were necessary. The 
plaintiffs soon called for money on account 
of the contract, but the defendants declined 
paying any until there had been an examina- 
tion of the accounts. For the piuTpose of 
such examination, and with the view of mak- 
ing a final adjustmait of the plaintiffs' 
claims, the parties met in February follow- 
ing; but no settlement was effected, as they 
could not agree on the amount due, or on 
the mode of payment of some of the items 
in the account, the plaintiffs claiming that 



the extra work and iron beaa-ings should be 
paid for wholly in cash, and the defendants 
claiming that all extra work connected with 
the bridges, and also the iron bearings, 
shoidd be paid for in stock and cash, as un- 
der the contract, and refusing to settle upon 
any other terms. On these and other facts 
stated, the defendants having made no ten- 
der or offer of stock, the referees found that 
the plaintiffs were entitled to recover the 
value of the stock; and, they having so 
found, we are not disposed, under the cir- 
cumstances of the case, admitting the point 
to be not entirely free from doubt, to dis- 
turb the award on that account It follows, 
of course, that, if the plaintiffs had a right 
of action at law in Februaxy, 1850, to recov- 
er for the stock, it should be estimated ac- 
cording to its value at that time. 

The other question in the ease arises out 
of the exceptions filed by the plaintiffs, and 
relates to their claim for the iron bearings. 
The question is, whether this claim falls 
within the terms of the original contract, to 
be paid in the manner therein stipulated— 
one-fom'th in cash and three-fotu:ths in stock; 
or whether it should be treated in the na- 
ture of a claim for exti*a work, to be paid, 
of course, wholly in cash. The referees con- 
sidered it as subject, in that respect, to the 
terms. of. the original contract and have al- 
lowed the claim and stated the account ac- 
cording to the mode of payment therein pre- 
scribed; and we think they were justified 
in so doing. 

Where the parties deviate from the orig- 
inal plan agreed upon, and the terms of the 
original contract do not appear to be appli- 
cable to the new work, it being beyond what 
was originally contf ■ ^plated by the parties, 
it is tmdoubtedly to be regarded and treated 
as work wholly extra and out of the scope 
of the conti'act, and may be recovered for 
as such. But it is otherwise, if the original 
terms be not inapplicable, and there be evi- 
dence from which it may be inferred that 
it was the intention of the parties that the 
new work should be subject to those terms. 
Here, the ox'iginal agreement contains par- 
ticular stipulations as to the mode of pay- 
ment for building the bridges, and the subse- 
quent agreement under which iron bearings 
were substituted for the wooden bearings 
contemplated in the original plan, is wholly 
silent as to the manner of paying the addi- 
tional expense they would occasion. From 
that circumstance, taken in connection with 
the expressions employed in the latter agree- 
ment, it might be well inferred that the 
mode of paying for the iron bearings was 
to be the same as that provided for building 
the bridges. The plaintiffs propose to put 
in iron bearings instead of wood, for so 
much per foot of the bridges, varying, like 
the prices in the original contract, according 
to the different spans in the bridges, "in ad- 
dition," as they say, "to the former proposal" 
—thus referring to the original contracs. The 
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intention and effect of the second agreement 
would seem to "be simply to vary the original 
plan, so far as to substitute iron bearings 
for wood, and to malie a corresponding al- 
teration of the original stipulated prices, by 
adding thereto so much per foot as would 
cover the additional cost, leaving the mode 
of payment unchanged. It was not intend- 
ed as a separate, independent contract, but 
merely as supplemental or additional to the 
other; and, no doubt, in pleading, a declara- 
tion stating the original contract and the 
agreement altering its terms in the particu- 
lars mentioned, would be good in law. 

Such being the views we talie of the points 
raised in the case, the consequence is, that 
the exceptions of both parties must be over- 
ruled, and judgment be rendered on the re- 
port for the sum awarded to the plaintifCs, 
with interest thereon from the time of filing 
the report 



Case KTo. 1,636. 

BOODY et al. v. UlS^TED STATES. 

fl Woodb. & M. 150.] ^ 

Circuit Court, D. Maioe. May Term, 1846. 

POSTOFFICE — PkIXCIPAL AND SUKETY — PATMEXT— 

Applicatiox. 

1. A deputy postmaster is the agent of the 
postmaster-general. And though "the latter is 
not by law liable for the misconduct of the 
former, he can employ him as agent to beep 
safely the money collected by himself, or other 
deputies near, and his sureties are liable on his 
official bond to the extent of its penalty for any 
neglect by the deputy as such agent. 

2. The sureties are liable for his noncompli- 
ance with subsequent as well as past laws or 
orders, till his official term expires, if tiie orders 
be such as are justified by law. 

[Cited in U. S. v. Gaussen, Case No. 15,192; 
XJ. S. V. McCartney, 1 Fed. 107.] 

3. Where a balance became due from such 
a deputy, July 20, 1836, after the expiration of 
the previous quarter, and a payment was made 
as large as all of it, but $8.34, on the 12th day 
of the same month, and a second bond was not 
taken till the 16th of the same month, the pre- 
sumption is, that the payment was to be ap- 
plied on the balance due under the first bond, 
and that the money did not come from accru- 
ing receipts under the second appointment, be- 
ing much larger than their ordinary amount. 

4. A payment is to be applied to the oldest 
debt, if the debtor gives no directions; and it 
must be proved, that the payment came from 
receipts, accruing under a second bond, if that 
is relied on against the propriety of applying 
it to any balance whatever, still due under a 
prior bond. 

[Cited in Whetmore t. Murdock, Case No. 
17,510.] 

5. The act of 1836 [5 Stat. 80], c. 270, § 1, 
requiring the revenue of the postoffice depart- 
ment to be paid into the treasury, does not re- 
quire each payment to be carried in by a sep- 
arate warrant, but they may be carried in 
quarterly by large "covering warrants." 

This was a writ of error by the plaintiffs 
[H. H. Boody and others] on a judgment ren- 

^ [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



dered in the disti-ict court, September term, 
1841, in favor of the United States, against 
the present plaintiffs, as sm-eties on three 
official bonds, for Thomas Todd, as postmas- 
ter of Portland. [Affirmed.] 

The whole case, as agreed upon by the 
counsel, and as disposed of in the district 
court, is annexed, and forms a part of the 
record. Agreed statement of facts: 

This is an action of debt, wherein plaintiff 
declares in three several counts against the 
defendants .jointly on three several bonds- 
one dated December 15th, 1834; one dated 
July 16th, 1836; and one dated January 9th, 
1837. Said Boody and Nutter were the only 
sureties on each bond. Todd, one of the de- 
fendants, makes no appearance, and is de- 
faulted. The other defendants appear, and 
plead non est factum to each count, and file 
a brief statement, by leave of coui-t, and ac* 
cording to the practice of the state com:ts, al- 
leging that they, in one bond, which was a 
joint and several bond, and not a joint bond 
only, bearing date as set forth in plaintiff's 
first count, became the sureties of said Todd 
for his faithful dischai-ge of the duties of the 
o£B.ce of postmaster in Portland, to which of- 
fice he had been appointed— and makes his 
commission, which bears date December 
loth, 1834, a part of their brief statement: 
and fui-ther allege, that said commission ex- 
pired on the 2d July, 1836, and with it ex- 
pired the operation of said bond, in conse- 
quence of a new appointment and a new 
commission of said Todd, bearing date on 
the day last mentioned— this second com- 
mission is also made a part of the said de- 
fendant's brief statement. They fm-ther al- 
lege, that during said period of the opera- 
tion of said first bond and commission, to 
wit, from December loth, 1834, to July 2d, 
1836, the aggregate of said Todd's indebted- 
ness to, or receipts of money, in said office, 
for the government, was ipJ.x,o02.67— and his 
ci-edits or payments, on the same account, 
were $10,302.72— leaving a default of $1,- 
199.94 under said appointment and bond: 
and that for said default no suit was insti- 
tuted, within two years next succeeding the 
accruing thereof, by the plaintiff, against 
said sureties, and by reason thereof they 
were forever exonerated from liability for 
the same. 

In further answer to the plaintiff'3 second 
count, and the bond therein declared on, 
said defendants, Boody and Nutter, allege, 
that they gave a joint and several bond, and 
not a joint bond, with said Todd, bearing 
date July 16th, 1836, and as his sureties for 
the faithful discharge of the duties by said 
Todd, in the office aforesaid, to which he 
had been appointed as set forth in the be- 
fore named second bond and commission, 
and that said bond was superseded and ren- 
dered of no continuous effect, by the substi- 
tution of a new bond, dated the 9th day of 
January, 1837, for said preceding bond— and 
that dm-ing the operation of said preceding 
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bond, to wit, from July 16tli, 1836, to Jan- 
xiavy 9Ui, 1S37, said Todd's indebtedness to, 
■or receipts in said office, tor the plaintiff, 
amounted to $3,973.50— and tnat Ms credits, 
or payments, on the same account, were ?3,- 
599.01— being a default under said bond of 
^375.49; and that for said default no suit 
was instituted against said defendant's 
sm-eties, within two years next succeeding 
the accruing of the same; whereby they were 
forever, and absolutely released from lia- 
Ijility therefor to the plaintiff. 

In fm*ther answer to tlie plaintiflE's third 
count, and to the bond therein declared on, 
said defendants, Boody and Nutter, allege, 
that they gave a joint and several bond, and 
not a joint bond, with, and as the sureties 
-of, said Todd, bearing date January 9th, 
1837, for the faithful discharge of the duties 
of said office of postmaster, to which said 
Todd had been appointed— and that from 
said date until said Todd's removal from 
'said office, to wit, September 21st, 1839, said 
Todd's indebtedness to the government, or 
receipts of money in said office, were ?16,- 
517.93— and his a-edits, or payments, on the 
same accoimt, were §16,621.71~showing an 
•excess of credits, or payments, of §103.78; 
and that for sundry receipts of said Todd, 
certified in the account of the postoffice de- 
partment, by the auditor thereof, to wit: 

Under date of December 18, 1S37, for 

money received by said Todd of XJ. 

S. Marshal $ 52 41 

March 1, 1838, for money received 

of postmaster at Bath 976 30 

January 4, 1838, for money rec'd of 

postmaster at Bridgton 34 36 

June 2, 1838, for money received of 

U, S. district attorney 72 83 

•October 3, 1838, for money received 

of postmaster at New Gloucester. . 20 52 

■October 26, 1838, for money received 

of postmaster at Upper Yarmouth.. 2 14 

February 21, 1839, of same 2 05 

-January 5, 1839, for fine received of 

U. S. Dist. Attorney 5 00 



Amounting<in the aggregate to. . ?1,165 61 

the said Boody and Nutter are in no wise re- 
sponsible according to the true intendment 
•of then: bond, because said receipts of 
money did not appertain to, and were not 
received on account of the duties of said of- 
fice of postmaster; nor by virtue of any 
agency authorized by law— but were paid to 
the said. Todd in violation of law. The be- 
fore named certified account of the auditor 
•of the postoffice department was referred to, 
and made a part of said defendant's brief 
statement, in confirmation of the allegation 
4ibove specified. 

The MTit bears date June 1st, 1840. 

The counsel for the plaintiff. United States 
■district attorney, introduced the deposition 
of Allen Macrea, to prove the existence and 
loss of the two first bonds; also a bond, 
•dated as set forth in the third count, execut- 
■ed by said Todd, Boody and Nutter, and 
joint and several in its provisions. To this 
testimony, the counsel for the defendants ob- 



jected, on the ground of its variance from 
the several bonds declared on; they being 
joint bonds, and not joint and several bonds. 
But the covjrt overruled the objection, and 
received said evidence. 

The plaintiff's counsel nest introduced the 
deposition of Elisha Whittlesey, auditor of 
the postoffice department, which proves a 
part of the case, and may be referred to, ac- 
cordingly. 

The plaintiff's counsel then introduced Pe- 
ter G. Washington, who testified that he had 
been a clerk, in the postoffice department at 
Washington, since September, 1836; that it 
is the practice of postmasters to render quar- 
terly accounts to the department; that it 
had been the practice,' as long as "he had 
been in the department, for the department 
to draw balances due from postmasters into 
the hands of other postmasters; that there 
was a necessity for it frequently, when a 
postmaster goes out of office, that he should 
pay the amount in his hands over to his suc- 
cessor in office, or to some postmaster whom 
the department should designate; that tiiie 
new system of keeping the accounts of the 
department, described in Whittlesey's depo- 
sition, commenced under the new postoffice 
law of 1836; that the account 0, in said dep- 
osition, is copy of a book of deposits made 
by the postmaster in a bank—the date of the 
deposit is derived from the date of the cer- 
tificate that is forwarded from the cashier 
of the bank by the depositing postmaster, ac- 
cording to a general rule of the department, 
which provides as follows: 

"Eveiy postmaster, who is so directed, wiU 
deposit the proceeds of his office in the bank 
designated by the assistant postmaster-gen- 
eral, and take duplicate certificates of each 
"deposit, signed by the proper officer of the 
bank, one of which should be transmitted to 
the department by the first mail thereafter, 
as the postmaster will not be entitled to a 
credit therefor until its reception at the de- 
partment The cashier of the bank in 
which the deposit is made, should be re- 
quired by the postmaster, to make the entry 
of the sum deposited, to the credit of the 
'postoffice department,' with the name of the 
postmaster, and the name of the office and 
state. Every postmaster who is directed to 
deposit, wiU, when the proceeds of his office 
does not amount to six hundred dollars in one 
quarter, deposit his whole quarterly balance 
within fifteen days after the dose of each 
quarter. When the quarterly balance ex- 
ceeds the rate of six hundred dollars per 
quarter, he will make his deposit monthly, 
within seven days after the close of each 
month: and when the quarterly balance ex- 
ceeds the rate of three thousand dollars per 
quarter, he wiU make his deposit weekly— 
' the proceeds of each month being paid 
within the succeeding seven days— and the 
whole quarter's balance being always paid, 
within fifteen days, after the close of each 
quarter." 
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Witness never knew of any general reg- 
ulations, or instruction of the department, 
making any one or more postmasters the 
depositors of any other postmaster's receipts, 
or of the balances due from them; that when 
such receipts or balances are paid to, or de- 
posited with another postmaster, it is under 
a special instruction for the particular ease; 
and such was the manner of the several pay- 
ments made to Todd, in the items making up 
the $1,165.61. "Witness testified that when 
Todd, or any other postmaster, had paid 
money to a bank, or to any other postmaster 
as depository, pursuant to instructions, the 
postmaster so paying was considered as dis- 
charged for so much, and the bank, or depos- 
itory, thenceforward was deemed alone ac- 
countable to the department for the amount 
—it was considered as payment into the 
treasury of the department. Witness testi- 
fied that in May, 1S37, on the suspension of 
the banks to pay specie, a general circular 
was addressed to the postmasters, by the 
postmaster-general, directing them thence- 
forth to keep their own deposits, and not to 
deposit in banks; that under this circular 
Todd ceased to deposit monthly in a bank, and 
made no deposit of the receipts of his office, 
and made no payments to the department, 
except on special drafts or orders of the de- 
partment in favor of particular individuals. 
The transcript from the postoffice depart- 
ment, and the bonds and conditions thereof, 
to be made part of the case; and it appeared 
also, by the papers annexed to Mr. Whittle- 
sey's deposition, that directions were given 
by the postoffice department, to make the 
payments to Todd, which he has credited as 
agent of the postoffice department, viz, ?1,- 
165.61. It appeared by the auditor's state- 
ment, that between the 2d and 16th of July, 
1S36, viz., the 12th July, that said Todd paid 
$1,190.60; that the said second bond had 
been destroyed by fire, and that the third 
was consequently required; that the whole 
default of Todd was $2,637.26— and it was 
contended that by the statement of the ac- 
counts and operation of law, that this sum 
all became due within two years. The plain- 
tiff's counsel moved to amend the counts in 
the declaration so as to describe the bonds 
as joint and several, but it was adjudged by 
the court to be unnecessary. 

The evidence having closed, the attorney for 
the plaintiff waived the claim for the recov- 
ei7 under either of the first two counts, or 
first two bonds declared on— and claimed to 
recover the general balance certified by the 
auditor, and deduced from the accounts aris- 
ing under all the bonds, as the balance aris- 
ing under the last or third bond, declared on 
in the third count, being $2,637.26, with in- 
terest. 

The defendants' counsel moved, 1st To in- 
struct the jury generally, that it was compe- 
tent for them to find the several resxilts stat- 
ed in the brief statement above, filed by the 
defendants; if satisfied, from the facts in 
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the case, that such finding would be just and 
equitable between the parties. 

2dly. That, inasmuch as when the last, as 
well as the preceding bonds were entered 
into by the defendants, the rule or regulation 
of the department, existing with the obli- 
gatory force of a statute law, respecting the 
duties and liabilities of Todd to pay the re- 
ceipts of his office to the department, requir- 
ed such payments to be made by him 
monthly into a depository bank, selected by 
the department for the pm-pose, and to cause 
such payments to be certified to the depax-t- 
ment by the cashier of such bank, and oper- 
ating to discharge both said Todd and his 
sureties, the defendants, from accountability, 
pro tanto, monthly; and inasmuch as by the 
general circular of the postmaster-general, 
in aiay, 1837, the postmaster-general repeal- 
ed said rule, or regulation, and directed the 
said Todd to retain to himself, as his own 
depositor, the monthly balances of his office, 
instead of dischai'ging himself therefrom,' 
and not only made him the permanent de- 
positoiy of his own receipts, as postmaster, 
but also of the receipts or revenue of other 
postmasters— thereby augmenting materially 
the responsibilities of his office, to the preju- 
dice of his sureties, and altering the substan- 
tive obligations, and removing the conserva- 
tive provisions of the sureties of Todd, as the 
same existed under the general rules and 
regulations of the postoffice department at 
the time the bonds were executed— shoiild 
the jury be satisfied, that, in consequence of 
this alteration of the duties of Todd, and of 
the liabilities of his sm-eties, any of the de- 
faults charged in the writ had been occasion- 
ed, the defendants, as sureties, should be ex- 
onerated wholly therefrom, under the last 
bond— or, if not wholly, then to the extent of 
any losses occasioned by, or which the jm-y 
should be satisfied were imputable to, this 
change, or repeal, and new ai-rangement of 
deposits, in the regulations of the postoffice 
department; and that it was competent for 
the jury to pass upon and determine, as a 
question of fact, the actual effect, in this 
case, of the general order of the postmaster- 
general, issued in Slay, 1837, and find for the 
defendants, to the extent that they were sat- 
isfied the same had operated to enlarge 
the defendants* undertakings, or exposed 
tliem to onerous risks, not within the con- 
templation of the parties at the time of the 
execution of the bonds. 

3dly. That the transfer of funds from 
other postmasters to Todd, for no pm-pose, 
except to make Todd the depository thereof, 
until needed by the department, was a 
violation of the intent and provisions of the 
first, third and fourth sections of the act 
of congi-ess of July 2d, 1836 [5 Stat. SO], re- 
oiganizing the postoffice depai-tment; and for 
transfers or deposits thus illegally made, the 
defendants, as sureties for Todd, were in 
no Avise liable; and that the several items 
constituting the $1,165.61 before mentioned. 
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were of this nature. That statutory bonds 
must be construed strictly under the law 
authorizing them, and that the law of March 
3d, 1S25, § 3, nnder whicli the bonds in ques- 
tion were given, limited the operation of 
sucli bonds to duties, and embraced only the 
obligations, wMch, should arise under, or be 
incident to, the execution of such laws and 
regulations of the postoffice department, as 
were in their nature and design general, 
applicable to the officers of the whole govern- 
ment, and of uniform requirement— and would 
not cover special, local and temporary in- 
structions, designed to be executed by a 
single officer only, or bear upon a single 
postoffice to meet a particulai" emergency— 
and that inasmuch as tbe several receipts 
by Todd, making the §1,165.61, were under 
instructions of the latter character, and not 
such as could have been contemplated under 
any law, general instructions, or rule of the 
postoffice department, existing at the time 
the bond was executed, the sm*eties of Todd 
were not responsible for them, but they 
shoiild be regai-ded as acts done outside of 
the conditions of tbe bond. 

4thly. That the bond cannot be made to 
operate retrospectively, to cover defaults ac- 
cruing prior to the date of it; and that 
sureties under a new bond cannot be made 
responsible for moneys received by their 
principal prior, to the date of their bond, 
though retained by bim subsequently— and 
that each set of sureties is entitled to be 
credited with the payments made from funds 
derived imder their respective bonds— to ef- 
fectuate which, it is competent for the jury 
to inquire and determine the derivation of 
the respective payments involved, and apply 
them to discharge their appropriate bonds, 
according to equity and good faith between 
aU parties concerned— that in the present 
case each preceding bond terminated in its 
operation by the institution of its successor; 
and If the jm-y could be satisfied that the 
payments made by Todd imder the respective 
bends, were derived from the operations of 
his office, dm*ing the continuance of the 
particular bond in force when such payments 
were made, they should make the applica- 
tion accordingly; leaving a deficit, if any, 
to attach to the bond, under which it thus 
in fact accrued. That the law requires the 
application of the payments to be made to 
the oldest obligation, when no special direc- 
tion is given by the paying -party, or in 
case of running accounts, to the oldest item, 
and to each succeeding one in its turn. But 
that this rule is subject to qualification when 
diiferent parties, or different sets of sureties, 
upon distinct obligations, are interested, and 
when this is the case, then the application 
is to follow the equity of the interest in- 
volved, having regard to the right of each 
party luider each obligation; if the jury are 
satisfied that the payments are not made from 
any fund which each set of sm-eties have 
more specific interest in than another set. 



or are satisfied that these payments were 
made from the principal's private funds, then 
the interposition of the rule of applying such 
payments to the oldest debt, would not be 
any infraction upon the rights of sureties 
on the subsequent debt; but if satisfied that 
these payments were made from a specific 
fund arising from the operations of the ob- 
ligations, entered into by a particular set 
of sureties, and if the payments were from 
funds of a mixed character, in which the. 
jm'y could discover equal or xmequal inter- 
ests of different sets of sureties, the applica- 
tion should be divided and apportioned to 
them respectively, according to the inequal- 
ity, if any, of such different sets of sm-eties, 
the paramoimt rule of the law, being in all 
cases, to make the application in each case, 
according to the equity of the particular case, 
to which end it is made competent for each 
party to go into evidence of the time, origin, 
and mode of each payment. 

othly. That the act of July 2d, 1836 £5 Stat 
88], c. 270, § 37, ■ establishes the application 
of payments contrary to the general rules 
above specified, only in the particular ease 
to which it relates, viz.: only between the 
different sureties of the same postmaster, 
acting under the same commission, and 
where the new set of sureties are called in 
on accoimt of the specified insufficiency of 
the first set; that in such case the new set, 
having notice of a prior unsatisfied debt, 
from the circumstances of their own under- 
taking, may rightfully be regarded as assent- 
ing to the application of each subsequent 
payment to such prior debt, if they omit to 
cause a contrary application to be directed 
by tiieir principal; that this distinguishes 
such cases fi:om the case of a new bond, 
tinder a new commission, or required avow- 
edly to replace a former one which had been 
destroyed— that in each of the latter cases, 
no notice, expressed or implied, is conveyed 
to the new sm-eties, of the existence of a 
prior debt unsatisfied, against which it is 
incumbent on them to protect the proceeds 
of their obligations in behalf of their prin- 
cipal, if they do not elect to have such prior 
debt satisfied out of such proceeds at their 
risk— and fmilier, that said 37th section of 
the last named act, should be regarded by 
the jury as a legislative construction, which 
negatives the authority of the jury to make 
an apj^lication of the acknowledged proceeds 
of a subsequent bond, to extinguish the un- 
satisfied obligations of a prior bond, except in 
the particular cases specified in said section; 
and that the general rule of enforcing the 
application of payments, in the absence of 
instructions by the payor at the time, ac- 
cording to the equity of the particular case 
as fomid in the facts proved, different ob- 
ligations being involved, should be considered 
as established legislatively, as weU as in 
accordance with the dictates of justice, by 
this statutory exception. 

6thly. That by the provisions of tiie 18th 
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section of the before named act of July 2d, 
183G [5 Stat. 83], all prior accounts and lia- 
bilities were intended by congress to be sep- 
arated from, and adjusted Independently of, 
all subsequent operations of tlie department; 
and tlie necessity of new appointments, com- 
missions, and bonds, for postmasters, created 
by said act, could not, per se, operate, nor 
reasonably be regarded, as notice to sureties 
of prior outstanding debts against the prin- 
cipals— the obvious pui-pose and policy of 
said law being to free the operations of the 
postoffice department, from that date, of aU 
prior defaults gi-owing out of the prior de- 
fects or imbecile administration of the laws 
of the department; and that, therefore, it 
was competent for the jury to separate all 
payments subsequently made, from aU debts 
or defaults of Todd previously incm-red; 
and that, by operation of the limitation act, 
for such prior debts or defaults, Todd's sure- 
ties could not be made liable in this action. 

But the com-t instructed the jury, that the 
order of the postmaster-general of May, 
1837, by which Todd was directed to retain 
the money which he collected in his own 
hands, instead of depositing in a bank, as 
had been before required, did not exonerate 
his sureties from their responsibility— but 
that they continued liable for his defaults, 
after that order, to the same extent that they 
were before: That the accomit between 
Todd and the general postoffice being an 
open and muning account, all payments 
made by him from time to time, in the ab- 
sence of any specific appropriation by him 
at the time of making them, were by law 
appropriated to the payment and extinction 
of the oldest charges on the debit side of 
the account; that this was the general rule 
of law with respect to the appropriation of 
payments upon an open and running ac- 
count, when no special appropriation was 
made, either by the debtor or creditor, at 
the time the payment was made, to any 
particular item of tlie account; that the pro- 
viso in the 37th section of the act of July, 
1836 [5 Stat. 8S], c. 270, which directed that 
payments made subsequent to the execution 
of a new bond, by a deputy postmaster, 
shall first be applied to the discharge of 
any balance which may be due on the old 
bond, unless when the debtor specially di- 
rects it to be applied to his new account, at 
the time of the payment— is not limited to 
the cases where a new bond is required at 
the request of the sureties, in order to be 
released from their suretyship— but extends 
to all cases where a new bond is required by 
the postmaster-general, or he shall deem it 
necessary, for any cause, to require a new 
bond; That the sum of ?1,165.61, which was 
received by Todd from other postmasters, un- 
der orders from the postmaster-general direct- 
ing the same to be deposited in his hands, was 
covered by that clause in his bond, which re- 
(luired him to account for all moneys, bills, 
bonds, notes, receipts, and other vouchers. 
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which he, as agent of the general postoffice, 
should receive for the use and benefit of the 
general postoffice; that the order of the post- 
master-general, directing him to receive and 
hold these moneys for the United States, 
was authorized by the 3d section of the acf 
of March 3, 1836 [5 Stat. SO], c. 270; and that 
his sureties were responsible for his default 
in not paying over and accounting for the 
same, as they ai*e for his not accounting 
for the money received in the ordinary dis- 
chai-ge of his duties as postmaster. 

The jury accordingly retm-ned a verdict 
for the sum of $2,687.26, and interest 
amounting to $192.50, making a total of 
$2,829.76: all which, as said defendants al- 
lege, is erroneous— and that a verdict should 
have been in their favor. 

The exceptions to the rulings of the judge 
below were argued at this term, in writing. 

F. O. J. Smith, for plaintiffs in error. 
A. Hariis, Dist Atty., for the United 
States. 

WOODBURY, Oh-cuit Justice. The first 
exception taken to the ruling of the district 
court, is the instruction to the jury, "that 
the order of the postmaster-general of May, 
1837, by which Todd was directed to retain 
the money which he collected in his own 
hands, instead of depositing it in a bank, 
as had been before required, did not exon- 
erate his sureties fi-om their responsibility— 
but that they continued liable for his de- 
faults, after that order, to the same extent 
that they were before." It is sufficient to 
remark on this, that the condition of the 
bond, signed by the plaintiffs in error, is, 
that "the said Thomas Todd shall well and 
ti-uly execute the duties of the said office ac- 
cording to law and the instructions of the 
postmaster-general." The only exceptions, 
which can be raised to this instruction, un- 
der that condition, are two. The first one 
is, tliat this order was issued after the date 
of all the bonds, and that the condition does 
not apply to subsequent orders. But there 
are no words, limiting its application to past 
orders; and, in the nature and reason of the 
case, it should not be limited to past orders 
any more than to past laws. The object is 
to preserve obedience, and ujiiformity, and 
harmony among that class of officers; and 
hence, orders given,— whether after or before 
the bond— are general, and require a strict 
compliance, till the whole term of office of 
the postmaster expires. The term of office 
is the limitation during which the orders 
may be issued; else both obedience and uni- 
formity, and all improvement in former or- 
ders or regulations, by experience or discov- 
eries, are defeated, as to all old postmasters 
under their existing bonds. It follows, also, 
that if new laws can be passed, and must 
be obej-ed, and the sm-eties held, if passed 
dm-ing the continuance of the term of office, 
new orders may be, when the language in 
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the condition, applicable to botli, is the 
same; and furthermore, that a new law, 
however great an improvement, would, in 
many respects, become inefficient and ime- 
qual, and not uniform in its operation, if 
the postmaster-general could not issue a new 
order, directing the details of its execution, 
which his deputies were bound to obey, and 
their sureties held responsible for. Con- 
gress have expressly authorized the post- 
master-general to issue such orders, and to 
make suitable regulations, it being impossi- 
ble to legislate with sufficient minuteness 
for every thing in such a department, more 
than in the army or navy. Act 1825 [4 
Stat 102], c. 61, § 1. In all these, however, 
the orders issued must, of course, not be in 
conflict with any law. And hence, the oth- 
er exception, which can be made in some 
cases with success, is made here, and is next 
to be considered. It is, that the new order 
is one contrary to law. 

It is undoubtedly true, that the condition, 
requiring obedientJe to orders of the post- 
master-general, cannot exact it to orders not 
justified by the acts of congress. But I can 
see no illegality in this order to the deputy, 
to retain the money collected, till drawn for 
by the postmaster-general, rather than to de- 
posit it in banks. These last at that time 
had ceased to pay out specie, and had for- 
feited their situation as public depositories. 
Under the fiscal system of the United States, 
all collecting officers and their sureties are 
responsible, and ever have been, for the 
money they officially receive, till it is paid 
over to public creditors on some order from 
the ti'easm'er, or paid to some other officer 
having the control over- their receipts. And 
whether tfiat order be to deposit it period- 
ically with some bank or receiver-general, or 
be to pay it out on particular drafts, where 
no public depository exists by law, or the 
sums collected ai'e too small for requiring a 
deposit of them for safety, is immaterial un- 
der the language of the bond and the spirit 
of the financial system which then pre- 
vailed. The sureties agree to be responsi- 
ble for his fidelity in these and other mat- 
ters, according to the current and changing 
laws of congress and the legal orders of the 
postmaster-general under them, during the 
whole of the official term, and to the amount 
of the penalty in the bond. Their security 
is, they are liable only to that amoimt, how- 
ever much the collections in the hands of; 
their principal may accumulate, or his other 
receipts as agent of the department, exceed i 
the penalty. 

The second exception is to the instruction, 
*'That the account between Todd and the 
general postoffice being an open and nm- 
ning account, all payments made by him 
from time to time, in the absence of any 
specific appropriation by him at the time of 
making them, were by law appropriated to 
the payment and extinction of the oldest 
•charges on the debit side of the account; 
Sfed.cas. — 55 



that this was the general rule of law with 
respect to the appropriation of payments up- 
on an open and running account, when no 
special appropriation was made, either by 
the debtor or creditor, at the time the pay- 
ment was made, to any particular item of 
the account; that the proviso in the 37th 
section of the act of July, 1836 [5 Stat. 88], 
c. 270, which directed that payments made 
subsequent to the execution of a new bond, 
by a deputy postmaster, shall first be ap- 
plied to the discharge of any balance which 
may be due on the old bond, unless when 
the debtor specially directs it to be applied 
to his new account, at the time of the pay- 
ment—is not limited to the cases where a 
new bond is required at the request of the 
sureties, in order to be released from their 
suretyship— but extends to all eases where 
a new bond is required by the postmaster- 
general, or he shall deem it necessary, for 
any cause, to require a new bond." The cor- 
rectness of this instruction is not material 
to the plaintiffs, who were sureties in all 
the three bonds, given in behalf of Todd, 
and who are of com'se liable for all the bal- 
ances, except in one respect. They might 
avail themselves of the statute of limitations 
as to the balances that were due on the first 
two bonds, if they have not been since le- 
gally discharged. Act 1825 [4 Stat. 103], c. 
04, § 3. The limitation is two years from 
and after any default, and this action was 
brought Jime 1st, 1840, while the first com- 
mission and bond expired, July 2d, 1836, and 
the second bond, January 9th, 1S37, both 
more than two years before suit. The third 
commission and bond terminated September 
21st, 1839, not two years before suit. On a 
careful comparison of dates, however, the 
objection to the instruction on this point is 
not very material as to the balance due, 
July 2d, 1836, because before the second 
bond was given, viz., on the 12th of July, 
lS36j a payment was made by Todd, which 
reduced that balance to only $8.34. It is ob- 
jected that this payment may have been 
made on the second bond. But this payment 
could not in any view be regarded as made 
under or upon the second bond, as that bond 
was not in existence till four days after, viz., 
the ieth of July, 1836. As a fm-ther evi- 
dence, that this payment moist have, been 
made on account of the former balance, un- 
der the first bond, the quarter had just end- 
ed jon the. first of July, and he owed nothing 
to the department, except on that balance, 
till the 1st of August; after which, any thing 
duer before and from the month of July, 
probably he paid on the 8th of August, as 
$350 were then paid; and after August had 
expired he paid for that month, probably, 
$400, as that sum was then paid. It would 
hardly answer to presume, that on the 12th 
of July he was paying money, not intended 
to be on account of what was already due, 
but in advance of what was not due, and of 
what he afterwards appears to have paid in 
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a different manner, when it became due. 
Nor is there any evidence that this pay- 
ment, on the 12th of July was made, from 
accruing receipts, under the "second bond or 
commission, so as to bring it within the case 
of Eckford hereafter examined, nor is there 
any such presumption, but rather the re- 
verse, as the second bond had not been in 
existence, and the amount being §1,191.60, 
was much larger than the usual receipts 
since the second appointment. 

In relation to the second balance, it is to be 
sure much larger, being $1,5G7, and deserves 
more consideration. It would be barred by 
the limitation of two years, from the 9th of 
January, 1S37, the date of the thu-d bond, if 
it had not been extinguished by the subse- 
quent payments, which were applicable to 
it They are so applicable by the express 
words of the S7th section of the act of 1836 
[5 Stat. 88], e. 270, even under its limited 
construction, as reaching only cases of new 
bonds given within the official term— this 
bond being a new one given within that 
term. The case of U. S. v. Eclcford's Ex'rs, 
1 How. [42 U. S.] 250, is not like this; be- 
cause in that case no express provision of 
law existed, requu-ing, as here, subsequent 
payments to be appUed under a preceding 
bond, where no du-ection to the contrary 
was given by the debtor. And if the §8.34 
should also be held to be extinguished by 
force of subsequent payments on the general 
and equitable principle at common law, 
that the payments of a debtor, where no 
specific direction is given by him at the 
time, shall be applied to the oldest debts, it 
would not conflict with the Case of Eckford, 
unless it appeared that this sum and all 
these subsequent payments were made from 
subsequent and accruing receipts, about 
which there is no evidence in the cause. 
Other cases hold, that the creditor has his 
election, and may apply the paj'ment before 
suit to any debt he pleases, where a special 
statute or the debtor gives no direction how 
to apply it 1 Mer. 606; 2 Sti-ange, 1194; 
14 East, 239; 5 Taunt. 596; Postmaster 
General v. NorveU [Case No. 11,310]; 1 
McLean, 497 [Myers v. U. S., Case No. 
9,996]; U. S. v. Kirkpatrick, 9 Wheat [22 U. 
S.] 720. 

The general principle in favor of an ap- 
plication of the payment to the oldest debt, 
where nothing has been done or directed, 
seems too well settled to be overturned by 
straining the case of Eckford beyond the 
facts proved here, and for only the sum of 
$8.34. 1 Ld. Raym. 287; Peake, 64; Mayor 
of Alexandria v. Patten, 4 Cranch [8 U. S.] 
317; Field v. Holland, 6 Cranch [10 U. S.] 8, 
27; Postmaster General v. Fiu-ber [Case No. 
11,308]; [U. S. V. Eckford's Ex'rs] 1 How. 
[42 U. S.] 250; Gratiot v. U. S., 15 Pet. [40 
U. S.] 336; Devaynes v. Noble, 1 Mer. 606. 
A rule in accordance with this principle ex- 
isted under the civil law. Dig. B. 46, tit 3, 
§ 5. For if neither the creditor nor the 



debtor applies the payment, nor a special 
statute, the law ought to do it, and, as a 
general rule, to the oldest debt Myers v. 
U. S. [Case No. 9,996]. Either of the above 
rules would decide this point in favor of 
the United States. It is ti'ue, that some ex- 
ceptions exist to these principles; but I do 
not think that any of them include the pres- 
ent case. See some in [U. S. v. Eckford's 
Ex'rs] 1 How. [42 XJ. S.] 250, and 5 Mason, 
85 [U. S. V. WardweU, Case No. 16,640]; TI. 
S. V. January, 7 Cranch [11 U. S.] 572; GUp. 
126 [Postmaster General v. Nor veil. Case 
No. 11,310]; [Farrar v. U. S.] 5 Pet. [30 U. 
S.] 373. 

The test of the exception, in the case of 
different bonds and commissions, is, that 
money actually collected and accruing un- 
der one, cannot bo applied to the other 
without the consent of aU. concerned. Myers 
V. U. S. [Case No. 9,996]. But here there is 
no evidence whatever, that the small bal- 
ance due after the 12th of July, or the pay- 
ment then made, was from money accruing 
under the second appointment. Indeed, as 
before shown, the presumption is evident 
that it could not be, as it was so much lar- 
ger than the ordinary receipts during only 
twelve days. Nor do I mean by this condii- 
sion to impugn the case of U. S. v. Giles, 9 
Cranch [13 tJ. S.] 212, any more than the 
case of U. S. v. Eckford's Ex'rs [1 How. (42 
U. S.) 250], because the former decision 
holds merely that the sureties in each ofli- 
cial bond are liable only for defaults happen- 
ing within the term each covers. And the 
whole inquiry, as to the correctness of this 
second instruction, is founded entirely on 
the idea, that such a principle is applicable 
here, though the sureties in all the bonds 
are the same, U, S. v. Kirpatrick, 9 Wheat 
[22 U. S.] 720. And t give the sureties the 
benefit of it, in order that they may avoid 
the balance due under each bond by the 
statute of limitations, if it has not been paid 
or discharged since, in conformity to sound 
legal principles and the provision of the act 
of congress specially referring to a part of 
it. This is treating sm'eties liberally, as the 
cases requh'e (Miller v. Stewart, 9 Wheat. 
[22 U. S.] 680), though I think that the law 
in many cases has been construed quite be- 
yond any reasonable intention of its makers 
or of parties to contracts, from a natural 
sympathy in their behalf. 

The third and last exception is to the in- 
struction— "That the sum of $1,165.61, which 
was received by Todd from other postmas- 
ters, under orders from the postmaster-gen- 
eral directing the same to be deposited in his 
hands, was covered by that clause in his 
bond, which required him to account for all 
moneys, bills, bonds, notes, receipts, and oth- 
er vouchers, which he, as agent of the gen- 
eral postoffice, should receive for the use and 
benefit of the general postofiice; that the or- 
der of the postmaster-general, directing him 
to receive and hold these moneys for the 
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United States, was authorized by the 3d sec- 
tion of the act of March 3, 1836 [5 Stat 80], 
c. 270; and that his sureties were responsi- 
ble for his default in not paying over and ac- 
counting for the same, as they are for his not 
accounting for the money received in the ordi- 
nary discharge of his duties as postmaster," 
It is to be remembered, that the postmasters 
in different cities or towns are in fact and in 
law deputies, or agents of the postmaster- 
general. It was once contended, that he on 
that account was liable for their default. 
But their agency being public, and the lia- 
bilities of each regulated by law without im- 
posing such a responsibility over on him, lie 
has not in such cases been made chargeable 
for their misfeasances. Thus it was held in 
the following cases, after much deliberation, 
that the postmaster-general is not liable per- 
sonally or officially for the neglect or wrong 
of a deputy or of a letter or mail carrier. 
Whitfield V. Lord Le Despencer, Cowp, 754; 
Lane v. Cotton, 1 Ld. Raym. 646, 12 Mod. 
472; 3 P. Wms. 394, note; Story, Bailm. § 
461 et seq. They are stUI, however, his 
agents, and are liable to be called on as such 
to transact business for him, connected with 
his official duties. One of his duties is to 
collect and disburse the money received for 
postage, and to keep it safely till expended. 
Hence he can make his deputies agents for 
this purpose, within convenient limits; and 
the sxnreties, as in respect to the collections 
of each depuiy at his own office, do not act 
in the dark or at random, as to their respon- 
sibilities, because they cannot be held liable 
beyond the amount of the penalty in their 
bond, and they knowingly and deliberately 
stipulate to be liable to the extent of that. 
Besides this, in the bond itself, the acting of 
postmasters as agents is thus recognized: — 
Said Todd "shall also faithfully do and per- 
form, as agent for the general postoffice all 
such acts and things as may be required of 
him by the postmaster-general, and moreover 
shall faithfully account with the United 
States for all moneys, bills, bonds, notes, re- 
ceipts, and other vouchers, which he as agent 
aforesaid shall receive for the use and bene- 
fit of said general postoffice." The act of 
1836 [5 Stat. 79], c. 270, § 1, which requires 
the revenues and debts due to the postoffice 
department, to be paid into the treasury of 
the United States, and the money disbursed, 
to be drawn therefrom, does not refer to 
each individual collection or payment, but 
the aggregate quarterly and yearly collec- 
tions and expenditures. This is, in order to 
make them appear on the exhibit of the an- 
nual receipts and expenditures of the coun- 
try, and also in the annual appropriations, 
which was not the case formerly. This is 
effected by large "covering warrants," quar- 
terly or otherwise, and not by a deposit and 
warrant in each individual case over the 
Union; else the labor and details would be 
Insuperable, without a great additional force 
in the department The collections, then, till 



disbursed, are kept as formerly by the post- 
master-general with his deputies, or, when 
safe deposit banks exist, with them. The re- 
sponsibility of depositing is usually small oni 
this account, as the current demands of the- 
deposit, being greater, or as great as the re- 
ceipts, quickly and constantly absorb most of 
the receipts. 

There are several other points, stated in ar- 
gument, and at the trial. But as these alone 
were made at the.timer of the charge to the- 
Jury, and as the rulings or opinions concern- 
ing others, such as the accounts of Todd be- 
ing all open and nmning, or the bond being 
joint, instead of joint and several, even if in- 
correct, do not reach and alter the merits of 
the case, as decided on other grounds, it is- 
imnecessary to enlarge upon them. For the- 
reasons I have given, let the judgment below 
be affirmed. 



Case No. 1,637. 

In re BOOK 

[3 McLean, 317.] ^ 

Circuit Court, D. Ohio. Dec. Term, 18431. 

Ba-nkruptct— Practice — Petition by Infant — 
How Brought — Effect op Jddgjient — Relief 
FROM ToBT — Discharge — "Persons in Inter- 
est. " 

1. A formal plea in bankruptcy is not neces- 
sary nor usual, and, if filed, will be treated as a. 
motion. 

2. An infant is entitled to the benefit of the- 
bankrupt act 

3. The proceedings may be had in Ms own. 
name. 

4. The bankrupt law relieves against a judg- 
ment for a tort, 

[See In re Comstock, Case No. 3,073.] 

5. Any one interested in the administration 
of the effects of the bankrupt may object,, 
though technically he is not a creditor. 

[Cited in Be Sheppard, Case No. 12,753; Be 
Derby, Id. 3,815.] 

[On certificate from the district court of 
the United States for the district of Ohio. 

[In the matter of Samuel Book. Answers- 
certified,] 

Shannon & Carroll, for bankrupt 

OPINION OP THE COURT. The foUow- 
ing points have been certified to this comrt 
from the district eom-t, imder tbe banki-upt 
law. 

1. "Whether a plea .in abatement is a reg- 
ular and authorised form of opposition to a: 
petition in bankruptcy, and whether the- 
motion filed in the above case to strike out 
such plea ought to prevail." Formal plead- 
ing in such a case is not usual or necessary; 
but there is no reason why the objectioit 
should not be so stated. The form of the- 

objection may be governed by the discre- 
« 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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tion of tlie party making it. The plea 
should be ti'eated merely as written objec- 
tions. 

2. "Whether the infancy of the applicant 
is good grounds of opposition to his disehai-ge 
as a bankrupt" An infant is bound to 
pay certain debts. The banki'upt law ex- 
tends its benefits to all persons who are in 
a state of bankruptcy, without exception as 
to persons; fiduciary debtors only are ex- 
cepted. An infant, therefore, may claim the 
benefit of the bankrupt law. When an in- 
fant brings his case within the bankrupt 
law, the law vests his property in the as- 
signee. 

3. "Whether the fact of the applicant's 
being a minor, petitions in his own behalf 
and in his own name, and not by his next 
friend, is a good ground of opposition to his 
discharge as a banla-upt?" If an infant be 
a proper subject of the banla-upt law, it 
would seem to follow that he may make 
application in his own name. 

4. "Wliether a judgment in a court of law 
obtained in an action of tort, is a debt dis- 
chargeable xmder and by force of the bank- 
rupt law?" As the law makes no excep- 
tion as to debts, except those of a fiduciary 
character, the dischai-ge is from all other 
debts. 

5. "T\T.iether a creditor who has not proved 
his debt, and is not otherwise interested 
as a creditor in the proceedings in. bank- 
ruptcy, can appear and contest the right of 
the applicant to his discharge?" By the 
4th section of the banlvrupt law, "notice to 
all a"editors who have proved their debts, 
and other persons in interest, to appear to 
show cause why such discharge and certifi- 
cate shall not be granted," is requh-ed. 

In Re King, S. D. N. Y. [Case No. 7,7S4], 
it was held, "that the terms, 'other persons 
in interest,' used in the 4th section, are em- 
ployed to designate those who could not 
prove debts as ci"editors, and does not em- 
brace, but excludes ci-editors." That these 
words may embrace those who are not prop- 
erly creditors, but have an interest in the 
matter, may be admitted; but that they 
exclude creditors who have not proved their 
•debts, is a gratuitous assumption not war- 
ranted by law. In 5 Law Hep. 2G3 pn 
re Tebbetts, Case No. 13,817], Justice Story 
says, in reference to this clause, "if the ob- 
jectors in that case are not sti'ictly creditors 
of the bankrupt, they are at least equitably 
creditors, and have an interest in the prop- 
erty to be administered in banki'uptcy." 

The above answers may be certified to 
the district court. 
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BOOMER et al. v. UNITED POWER PRESS 
CO. et al. 

113 Blatchf. 107; 2 Ban. & A. lOG.]^ 

Circuit Court, S, D. New York. Aug. 23, 1875. 

Patents— Cheese Tresses — Reissue* — Assign- 
ment — Action fok Infringement — Measuue 
OF Damages— Injunction. 

1. Letters patent were granted to George B- 
Boomer, Rufus E. Bosehert and Thomas Gr. 
Morse, November 1st, 1870, for an "improve- 
ment in cheese presses." They were reissued 
to Boomer and Bosehert, January 28th, 1873. 
The claim of the original patent was, "A cheese 
press, composed of the double frame A, a, A', 
the press beam B, h, H, sliding standards G, G, 
double levers O, C, nuts e, and the screw D, 
with a hand-wlicel P, and square end d, all 
constructed, arranged and operating substan- 
tially as described." The claim of the reissue 
was: "In combination with the sliding stand- 
ards, supported laterally and guided in the frame 
of the press, the double screw-shaft supported 
in or against the sliding standards, substan- 
tially as and for the purpose described." It 
was contended that the reissued patent was for 
a different invention from the original patent, 
because the claim of the reissue did not in- 
clude in the combination the press beam, tlie 
double levers and the nuts. The invention was 
an improvement in a press in which double 
levers and a press beam were necessary, and 
they were fully described in the specification, 
and the only ingredients which entered into 
the invention were those specified in the claim 
of the reissue; Eeld, that the objection was not 
tenable. 

[Cited in SrcWillinms Manuf'g Co. v. Blun- 
dell, 11 Fed. 420.] 

2. As the claim of the reissue embraces the 
improvement invented, and the elements of the 
invention are operative in connection with the 
mechanism described in the specification, the 
claim is not invalid because the elements speci- 
fied in it do not, of themselves, accomplish any- 
thing. 

3. The reissue is not invalid for want of nov- 
elty. 

4. The plaintiffs, after bringing this suit, con- 
veyed away their exclusive right to the patent 
for all of the tjnited States, except tlie New Eng- 
land states and Ohio, reserving their rights "so 
far as they are connected with said suit, with 
the profits and damages therein, and the right 
to have said patent declared valid, and for an 
injunction:" Held, that the plaintiffs reserved 
no right to damages or profits for infringe- 
ments committed after the conveyance, and 
were entitled to a decree for the damages and 
profits down to the time of the conveyance, but 
not to an injunction, 

[In equity. Bill by George B. Boomer and 
Rufus E. Bosehert against the United Pow- 
er Press Company and others for an ac- 
counting, and for an injunction to restrain 
the infringement of patent No. 108,753. A 
decree was given for complainants for an 
account, and directing an ascertainment of 
damages to April 10, 1874, with costs.] 

William B. Smith and Andrew J. Todd, 
for plaintiffs. 

John Van Santvoord, for defendants. 

* [Reported by Hon. Samuel Elatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. lOG; and 
here republished by permission.] 
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SBDDPMAN, DisMct Judge. This is a l>ill 
in equity, filed February Sth, 1874, praying 
for an accoimt and an injunction. 

Letters patent for an "improvement in 
cheese presses" were granted to the com- 
plainants, and to Thomas G. Morse, on No- 
vember 1st, 1870. A reissue was granted to 
the complainants on January 28th» 1873, 
Morse having previously assigned his inter- 
est in the invention to Boomer. The United 
Power Press Company, one of the defend- 
ants, is a corporation established in the city 
of New York, of which corporation the other 
defendants are the ti-ustees. The defendants 
are charged with the infringement of the re- 
issued letters patent in the city of New York. 
The complainants, on April 10th, 1874, grant- 
ed and conveyed to the Boomer and Bo- 
schert Press Company all their interest in 
the invention which was secm'ed by the re- 
issued letters patent, for all of the United 
States, except the New England states and 
the state of Ohio. On the same day the 
grantees executed an agreement, the mate- 
rial portions of which are as follows: "And 
whereas, a suit is pending against the Unit- 
ed Power -Press Co., instituted, among other 
things, to establish the validity of said reis- 
sued letters patent, and for an injunction; 
and whereas, said Boomer and Boschert 
have, in fact, assumed to have a good title 
to said letters patent, and the invention 
therein described, and have undertaken to 
carry forward said suit to a successful tei'- 
mination, if possible: Now, then, it is un- 
derstood, that all their rights under said re- 
issued letters patent, so far as they are 
connected with said suit, with the promts 
and damages therein, and the right to have 
said patent declared valid, and for an in- 
junction, are not to be affected by said pat- 
ent deed, but the same is subordinate to 
said rights." The answer avers that the re- 
issued patent is not for the same invention 
for which the original letters patent were 
issued, denies the novelty of the alleged in- 
vention, and denies infringement. 

The alleged invention of the patentees re- 
lated to an improvement in that class of 
Ijresses known as toggle-lever presses. An 
ordinary toggle-lever press consists of a 
frame having a base and head-block suita- 
'bly connected by rods or posts, in which 
frame runs a follower. The follower is ele- 
vated or lowered by two toggle-levers joint- 
ed at their centres, which levers are oper- 
ated by a right and left-hand screw-shaft 
passing through the knuckles of the level's. 
The defect in this kind of press arises from 
the fact that, when the resistance under the 
follower is unequal, the follower tips at the 
end where there is fne least resistance. 
This depression of the platen or follower, 
causes the arms of the lever on the side of ■ 
greater resistance to become more angular 
than the arms of the opposite lever, and the 
lozenge-shaped configuration of tlie four 
arms of the levers becomes distorted. This 
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distortion causes an endwise motion of the 
screw-shaft towards the side of the press 
where the arms of the lever are more angu- 
lar, and the side of greater resistance. Con- 
sequently, the end or side of the press where 
the greatest pressure is needed, becomes least 
capable of exerting such pressure, and the 
action of the press becomes imequaL Prior 
to the complainants' invention, this defect 
in toggle-lever presses was of a very serious 
character, for the usefulness of such presses 
depends upon the uniformity with which 
the platen is kept level, and the uniformity 
of the pressm-e under the platen. The al- 
leged invention of the patentees consisted in 
constructing sliding standards, the lower 
ends of which are attached to the platen, 
and the upper ends extend through a socket 
in the head-block. When one end of the- 
platen is depressed, these standards tend to 
incline towards the side of least resistance, 
and in an opposite direction from that to- 
wards which the screw-shaft tends to move. 
In order that these opposing tendencies may 
be made to countei-act esich other, a central 
hub is attached to the screw-shaft between 
the standards. When the standards incline 
to the side of greatest depression, this cen- 
tral hub or. bearing, being attached to the 
screw-shaft, comes in contact with the stand- 
ard, prevents its farther movement, and, at 
the same time, by its pressure upon the 
standard, prevents the movement of the 
screw-shaft to the side of greatest resistance. 
One of the patentees describes the manner 
in which the follower is kept level by this 
invention, notwithstanding the resistance 
niay be greater under one side of the follow- 
er than imder the other side, as follows: "It 
(the follower) wiU be kept level, or very 
nearly so, because, if the resistance is great- 
er under, say, the right end of the follower, 
the tendency is to depress the left end, 
which would draw the standards to the left;- 
but, if the follower is depressed at the left, 
the left pair of arms or toggle-leven* will be- 
come straighter than those on the right, and 
the screw will move to the right, bringing 
its central bearing in contact with the stand- 
ards, which will prevent both the movement 
of the screw to the right and the standJirUs 
to the left The two opposite movelaents 
are thus made to coimteract each other, and 
the power of tiie press is kept in equilib- 
rium.'* The principle of the invention is, 
that the active force exerted by the jnovable 
standards. and the hub, at the instant wlien 
the tendency of the screw-shaft to deflect 
commences, is more efficacious than a much 
greater amount of resistance which can be 
exerted by fixed bearings or posts, and that 
the tendency to distortion is easily overcome 
byi making the opposite movements of stand- 
ards and screw-shafts, to couuleract each 
other. The press of the plaintiffs has been 
largely sold, and is a highly usefid improve- 
ment. 
The two styles of machines which the de- 
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fcndant corporation manufactured and sold, 
in the city of New York, prior to April 10th, 
1874, differ only in immaterial details from 
the press of the complainants. In the de- 
fendants' press there is but a single sliding 
standard, and, instead of the complainants' 
<;enti"al hub, collars are attached to the 
sci'ew-shaft on each side of the standard. 
It is Yirtually conceded by the witnesses for 
the defendants, that their machines embody 
the invention which is claimed in the com- 
plainants' reissued patent, and differ from 
the complainants' machine in form only and 
not in substance. 

The defendants contend, first, that the re- 
issued patent is void, because it is not for 
the same invention as the one which was 
-claimed in the original patent. The claim 
in the original patent was as follows: "A 
cheese press, composed of the douuie frame 
A, a, A', the press-beam B, h, H, sliding 
standard G, G, double levers C, C, nuts e, 
and the screw D, with a hand-wheel P, and 
square end d, all constructed, arranged and 
operating substantially as described." The 
reissued patent also contains a single claim, 
as follows: "In combination with the slid- 
ing standards, supported laterally and guid- 
ed in the frame of the press, the double 
screw-shaft supported in or against the slid- 
ing standards, substantially as and for the 
pm-pose described." The defendants insist 
that two material parts of the originally pat- 
ented invention, to wit, the press-beam or 
platen, and the toggle-levers and nuts, have 
been di-opped in the reissued claim, and that 
these omissions constitute a material change 
In the reissue, as compared with the orig- 
inal patent, and that the reissued patent at- 
tempts to secm:e combinations fewer in num- 
ber than the whole described in the original 
patent. The improvement which is declared 
in both the original and reissued patents to 
liave been invented by the patentees, is an 
improvement in a toggle-lever press, in 
which toggle-levers and a platen must nec- 
■essarily be found. The specification of the 
reissued patent describes fully, and in sub- 
stantially the same terms which are employ- 
ed in the original patent, the manner in 
which the whole press is constructed. The 
claim of i-ue reissued patent embraces, in 
comprehensive terms, the actual invention, 
and describes what is claimed to be new, 
and it was not necessary to mention, in that 
part of the specification, that toggle-levers 
and a platen were also used in the press. 
The only ingredients which entered into the 
invention for which the original patent was 
granted, are those which are specified in the 
claim of the reissued patent. 

The defendants insist, in the next place, 
that the complainants' patent is invalid, be- 
cause the elements which are specified in 
the claim as forming, in combination, the 
invention, do not of themselves perform or 
accomplish anything. The claim is properly 
confined to the invention, and specifies only 



the improvement which the patentees in- 
vented. The elements of the invention are 
operative in connection with the mechanism 
of the press, which is accm-ately described 
in the specification. 

The defendants contend, thirdly, that the 
complainants' patent is void, in view of the 
previous state of the art, as shown in the 
presses which are described in the patent 
of Robert Harding, of September 3d, 1S42; 
in the patent of P. G. Gardner, of February 
2Sth, 1S45; in the patent of Nathan Chap- 
man, of January 12th, 1858; in the patent of 
Pickens B. "Wever, of August 21st, 18G0; 
and in the French press of P. Samain. No 
one of these presses contained the com- 
bination of sliding standards with the 
central hub of the complainants' press, and 
no one was constructed upon the principle 
of keeping the platen level by means of the 
active resistance which standard and hub 
make to the tendency of the screw shaft to 
move towards the side of greater resistance, 
when the platen commences to tilt. The 
point upon which the defendants most 
strongly relied, in this pai-t of the case, was, 
that the sliding standard of the Harding 
press and the central hub or wheel of the 
Gardner press could have been combined, 
and thus the complainants' press could have 
been constructed without the exercise of in- 
vention. This theory is not supported by 
the facts, and it is manifest that an operat- 
ive machine could not, prior to the date of 
the complainants' invention, have been con- 
structed from a combination of the two ma- 
chines of Gardner and Harding, without in- 
ventive skill of more than ordinary chax*- 
acter. 

The remaining question is as to the terms 
of the decree. The complainants, on April 
10th, 1874, and after suit had been brought, 
granted to the Boomer and Boschert Press 
Company the exclusive right to the reissued 
patent for all of the United rftates, except 
the New England states and the state of 
Ohio. The gi'antees, having obtained, by 
this grant, the exclusive right and title to 
the patent for the state of New York, and 
having recorded the deed in the patent office, 
could alone institute suit for any infi'inge- 
ment which might be committed after the 
date of the grant, within that state. Moore 
V. Marsh, 7 Wall. [74 U. S.] 515, 521. The 
complainants had parted with all their pre- 
vious title in the patent for the territory 
which was named in the grant. The gran- 
tees declared, in the agreement which they 
executed, and which was dated April 10th, 
1874, that all the rights of the complainants, 
"so far as they are connected with said suit, 
with the profits and damages therein," are 
not to be affected by the deed. By this lan- 
guage, the grantees did not confer upon the 
complainants any right to damages for 
futxu*e infringements, and did not declare 
that any such right was understood by the 
parties to the grant to have been reserved. 
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The grantors made no express reservation in 
their deed, and retained nothing but their 
right to recover whatever sums might he de- 
termined to belong to them for infringe- 
ments which had theretofore been commit- 
ted. The "rights under said reissued letters 
patent, so far as they are connected with 
said suit," were the rights which they had 
to obtain compensation for the damage 
which they had previously suffered, and "the 
profits and damages therein," which were 
declared not to have been affected by the 
grant, were simply those profits and dam- 
ages which they might then be entitled to 
recover. The complainants aver, in their 
bill, that they are the exclusive owners of 
the reissued letters patent for the state of 
New York. Since the filing of the bill they 
have conveyed all then- title to the patent 
for that state, and axe not now entitled to an 
injimction against an infringement therein. 
"Wheeler v. McCormick [Case No. 17,499]. 
The understanding or agreement of the par- 
ties, that the right of the complainants to an 
injunction, should not be varied by the grant 
of April ioth, 1874, does not alter the legal 
effect of that conveyance. If it had been 
averred in the bill, or in a supplemental bill, 
that the complainants are the owners of 
the patent for the New England states and 
the state of Ohio, and that the defendants 
are infringing, or threaten to infringe there- 
in, this court could enjoin against such un- 
lawful use. Wilson v. Sherman [Case No. 
17,833]. 

Let there be a decree for the complain- 
ants, declaring the infringement, and direct- 
ing an account of profits and an ascertain- 
ment of damages imtil April 10th, 1874, with 
<;osts. 

[NOTE. Patent No. 108,753 was granted to 
Boomer. Boschert & Morse November 1, 1870; 
reissued January 28, 1873, No. 5,256.] 



Case ISTo. 1,639. 

BOON et al. v. AETNA INS. 00. 

(12 Blatchf. 24; 2 Am. Law T. Rep. (N. SJ 
179; 9 Am. Law Hev. 150; 4 Ins. Law J. 
27.]^ 

Circuit Court, D. Connecticut April Term, 
1874= 

INSDRANOE— The Contkaot — Breach — Destruc- 
tion BY Military Power— Defixitiox~"Mili- 

TARY POWEK. " 

1. A policy of insurance, on goods in a store, 
against loss by fire, contained this proviso, in its 
body: "Provided, always, and it is hereby de- 
clared, that the company shall not be liable to 
make good any loss or damage by fire, which may 
happen or take place by means of any invasion, 
insurrection, riot or civil commotion, or of any 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
9 Am. Law Rev. 150, contains only a partial 
report.] 

- fUeversed in Aetna Ins. Co. v. Boon, 95 U. 
S. 117.] 
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militarv or usurped power, or any loss by theft 
at or after a fire." The city, in which the store 
was, was occupied by the TJnited States army, 
and its cily hall contained military stores for 
the use of such army. The military forces of 
rebels against the TJnited States government 
attacked lie city and the United States forces. 
The commander of the latter, in order_ to pre- 
vent such military stores from falling into the 
possession of the rebels, who were gaining' suc- 
cesses in the attack, and ultimately occupied 
the city, ordered the destruction of such stores. 
This was done by setting fire to the city hall, 
and consuming it and its contents. The fire 
spread through three adjacent buildings to the 
store containing the insured goods, and they 
were consumed. After this, the rebels occu- 
pied the city: Held, that the proviso did not ex- 
empt the insurer from liability for the loss. 
[See note at end of case.] 

2. The loss did not happen by means of the 
unlawful and rebellious attack on the city, with- 
in the meaning of the proviso. 

[See note at end of case.] 

3. Between the attack and the fire a new 
power intervened, as a sufficient cause of the 
fire, rendering the attack, as a cause of the 
fire, too remote, 

4. Whether, even the setting fire to the city 
hall was not a cause too remote to be the 
means by which the loss happened, within the 
meaning of the proviso, quere. 

[See note at end of ease.] 

5. The words "miUtary power," in the pro- 
viso, have no reference to the lawful acts of the 
military forces of the United States, and the 
proviso does not exempt the insurer from lia- 
bility for. loss caused by the acts of such mili- 
tary forces. 

[See iiote at end of case.] 

6. Words of exception in the proviso should 
be taken most strongly against the insurer. 

[At law. Assumpsit [by William 0. Boon 
and others] on a policy of fii-e insm-ance 
brought to the chrcuit com-t of the United 
States for the district of Connecticut, and 
tried, on an issue closed to the com-t, before 
WOODRUFF, Gh'cuit Judge, and SHIP- 
MAN, Disti'ict Judge, at the April term, 
1874.] » 

Francis Fellowes, for plaintiffs. 
George W. Parsons, for defendant 

WOODRUFF, Chreuit Judge. The facts in 
this case are not doubtful nor in dispute. 
The action is brought [by William C. Boon 
and others] to recover from the defendant 
the amount of an insm-ance, against loss by 
fire, upon the goods of the plaintiffs, in their 
store in Glasgow, Missouri, in the sum of 
$6,000. It is founded on a policy executed 
by the defendant, dated September 2d, 1864, 
and the goods were destroyed by fire on the 
15th of October, 1864, within the term of the 
insm-ance. The loss was sufficientiy great 
to entitie the plaintiffs to recover, if the de- 
fendant is liable at all, the whole sum in- 
sured. The plaintiffs have complied with 
all the terms and conditions of the policy, by 
the payment of premium, fm*nishing proper 
preliminary proofs of loss, and compliance 

* [From 4 Ins. Law J. 27,] 
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with all other requii-ements. The policy, 
however, contained the following express 
proviso, annexed to the agreement of in- 
surance, and in the body of the policy, name- 
ly: "Provided, always, and it is hereby de- 
clared, that the company shall not be liable 
to make good any loss or damage by fii'e, 
which may happen or take place by means 
of any invasion, insurrection, riot or civil 
commotion, or of any military or usm-ped 
power, or any loss by theft at or after a fii-e." 
The defense herein rests solely on this pro- 
viso, and the facts which are claimed to 
bring the plaintiffs' loss within its operation, 
so as to exempt the defendant from liability 
under the policy. 

At and before the time of the fire in ques- 
tion, the city of Glasgow, within which the 
said store of the plaintiffs was situated, was 
occupied, as a military post, by the military 
forces, and portion of the army, of the United 
States, engaged in the civil war then, and 
for more than three years theretofore, pre- 
vailing between the government and the citi- 
zens of several southern states, who were in 
rebellion and seeking to establish an inde- 
pendent government under the name of The 
Confederate States of America. As such 
military post, the said city of Glasgow was 
made the place of deposit of militai*y stores 
for the use of the army of the United States, 
which stores were in a building called the 
city hall of the said city of Glasgow, situated 
on the same street, on the same side of the 
sti'eet, and about one hundred and fifty feet 
distant from the plaintiffs* store, three 
buildings being located in the intervening 
space, not, however, in actual contact with 
either. Colonel Chester "Harding, an ofiicer 
of the United States government, and in 
command of the military forces of the Unit- 
ed States, held the possession of the said 
city, and had lawful charge and control of 
the military stores aforesaid. On the said 
15th of October, 1864, an armed force of the 
rebels, under military organization, sm*- 
rounded and attacked the city at an early 
horn" in the morning, and threw shot and 
shell into the town, peneti'ating some build- 
ings and killing soldiers and citizens. The 
city was defended by Colonel Harding and 
the military forces under his command, and 
battles between the loyal troops and the 
rebel forces continued for many hoiu-s. The 
citizens fled to places of security, and no 
civil gO'S'ernment prevailed in the city. The 
rebel forces were superior in numbers, and, 
after a battle of several hom'S, drove the 
forces of tlie government from their position, 
compelled their surrender, and entered and 
occupied the said city. During the battle, 
and when the government ti-oops had been 
driven from their exterior lines of defense, 
it became apparent to Colonel Harding that 
the city could not be successfully defended, 
and he, thereupon, in order to prevent the 
said military stores from falling into the 
possession of the rebels, ordered JIajor 



Moore, one of the officers imder his com- 
mand, to destroy them. In obedience to that 
order to destroy the said stores, and having 
no other means of doing so, Major Moore set 
fire to the city hall, and thereby the said 
building, with its contents, was consumed. 
Without other interference, agency or instru- 
mentalitj^ the fire spread along the line of the 
sti-eet aforesaid, to the building next adja- 
cent to the city hall, and from building to 
building, through two other intermediate 
buildings, to the store of the plaintiffs, and 
destroyed the same, together with its con- 
tents, including the goods insured by the de- 
fendant's policy aforesaid. During this time, 
and until after the fire had consumed such 
goods, the battle continued, and no surren- 
der had taken place, nor had the forces of 
the rebels, nor any part thereof, obtained the 
possession of, or entered, the city. 

Upon these facts, and in view of the before 
mentioned proviso in the policy of insurance, 
the question arises: Is the defendant liable 
for the loss of the plaintiffs' goods, or does 
that proviso exempt the defendant from lia- 
bility? That question depends upon the an- 
swer to be given to some other questions. 
That is to say: 

1. It is insisted, that, within the just and 
proper meaning of the proviso, the fire in 
question happened by means of the unlawful 
and rebellious attack upon the city, by forces 
acting in assumption of usurped power, en- 
deavoring to capture the forces of the United 
States, obtain possession of tenitory in the 
lawful possession and power of the United 
States, in aid of the usurped rebel govern- 
ment, and forcibly accomplish its objects and 
designs; that the fire, and, therefore, the de- 
sti'uction of the goods, were a military neces- 
sity, created by such attack by an illegal 
armed force, and so they happened by means 
of the rebellion, and the employment of 
organized forces to effect the objects thereof, 
and the actual attempt of such forces to 
overcome the authority and government of 
the United States; that this was, therefore, 
the direct or proximate cause of the loss, 
or, in the words of the proviso in the 
policy, "the means" by which the fire de- 
stro3''ing the goods "happened." We think 
that this reasoning canuot prevail. Fire de- 
stroyed the goods. The fire was not com- 
municated to the goods, nor to the build- 
ing from which it spread, by the rebel 
forces, nor by any person acting in co-opera- 
tion with them; nor was it so communi- 
cated, in any wise, in furtherance of the 
rebfillion, its purposes or objects. No act 
of the rebels, in any physical sense, caused 
the fire. There is nothing to justify the 
inference, that the rebels would have de- 
sti'oyed the government stores, found in the 
city hall, by fii*e, or otherwise, nor to justify 
the inference that the destruction of the 
goods, or any loss thereof, would have hap- 
pened to the plaintiffs, by the capture and 
tlie occupation of tlie city by the rebels. As 
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matter of fact, there was no connection, 
direct or by necessary inference, between 
such destruction of the goods and the attack 
of the rebels, the captm-e of the United States 
forces, and the occupation of the city. 

But, it is said, that such attack by a su- 
perior armed force created a military ne- 
cessity that the government stores should be 
destroyed, which desti-uction, in the manner 
in which alon6 it could be done, involved 
the destruction of the plaintiffs' goods, and, 
so, that destruction was the necessary result 
of the attack, and that, the fire being thus 
the necessary result of the attack, it "hap- 
pened by means" thereof. The fire was 
actually and volimtarily communicated to the 
city hall by the military authority of the 
United States. It is conceded, on this trial, 
that, in the exigency, it was a lawful ex- 
ercise of such military authority. The power 
was discretionary, and, if the circumstances 
were such as made it discreet— and, no doubt, 
they were— such setting fire to the city hall 
may have been a duty. In saying that it 
was voluntary, we only mean that it was 
not a physical necessity, nor the physical 
result of any agency or act of the rebels, or 
of their unlawful or usurped power. It was 
physically independent of them, hostile to 
them, and an act which they not only did 
not commit, but woidd not have committed, 
and would, if possible, have prevented. 
What is caUed a military necessity was, 
therefore, nothing more than this— it consti- 
tuted the motive, and, no doubt, the sufficient 
motive, to the bui-ning of the city halL This 
was not even an act of resistance to the 
attack upon the city. It was no part of 
the defence, nor a force employed in any 
wise in maintenance of the authority or 
possession of the government It was done 
in an exercise of military discretion, for the 
incidental pm'pose of preventing an acces- 
sion to the means of the rebels for maintain- 
ing theU' rebellion. The importance of pre- 
venting such an accession to their means 
fm'nished a motive, and, it may be conceded, 
a controlling motive, to the burning of the 
city hall, but that did not make the fire 
happen by means of anything done by them. 
In a certain sense, it may be true, that the 
city hall was set on fire by reason of the 
attack upon the city by an armed force of 
rebels, but, between that attack and the fire 
was interposed another actor, who caused 
the fii*e, who set in operation the means by 
which it happened. An efficient and a suffi- 
cient cause of fire, and the means by which 
it happened, intervened between the acts of 
the rebels and the fire itself, and a cause 
qr means without which, notwithstanding 
the acts of the rebels, the fire would not have 
happened at all. In the language of Mr. 
Justice aiiUer, in the supreme com-t of the 
United States, in Insm-ance Co. v. Tweed, 
7 Wall. [74 U. S.] 52: "If a new force or 
power has intervened, of itself sufficient to 
stand as a cause of the misfortune, the 



other must be ■ considered as too remote,"^ 
That language was used in reference to a 
similar provision in a policy of insurance, 
and in aid of the inquiry by what "means" 
the fire happened. There, as in this case, 
there was, in some sense, another cause but 
for which the fire would not have happened 
at all; and the opinion shows that the ex- 
istence of just such an influential cause ia 
not enough to bring a case within the pro- 
viso. The facts here are much stronger than 
the reasoning there, in withdrawal of the 
case from the operation of the proviso, be- 
cause, although the fire would not have hap- 
pened but for the existence of such remote 
cause— the attack by the rebels— it is equally 
true that such remote cause would not have 
produced the fire at all. To apply the cri- 
terion suggested by Mr. Justice Miller, there- 
was here the intervention of distinct; new, 
af&rmative power and force, other than the 
acts of the rebels, not only sufficient but 
efficient, as the cause of the fire' in the city 
hall, and the actual means by which it 
happened. We think, therefore, that it can- 
not be held, that, within the meaning of the 
proviso in question, the fire which destroyed 
the plaintiffs' goods happened by means of 
the rebellion, or of anything done by the 
rebel forces. 

2. An obvious inquiry is suggested by the 
facts stated— whether the setting on fire of 
the city hall was the cause of the loss, in 
such sense that, within the proviso, it was 
"the means" by which the fire happened, or 
whether that, also, was not the remote cause 
of the fire which destroyed the plaintiffs' 
goods. In our preceding discussion, we have 
assumed that the setting on fire of the city 
hall was the means of the fire to the plain- 
tiffs' goods, within that proviso, imless the 
rebellion or the acts of the rebels should be 
held to be such means; and that, in this 
sense, the acts of the lawful military author- 
ities of the United States were the proxi- 
mate and efficient , cause and means by 
which the fire happened, and of the desti-uc- 
tion of those goods by fire. We do not find 
it necessary to discuss the question, what 
was the proximate and what was the remote 
cause of such destruction, under this head. 
The suggestion, that the setting on fire of 
the city, hall was only the remote cause, 
while the casual and incidental communica- 
tion of the fire to the plaintiffs' store, from 
the burning building next adjacent thereto 
was the proximate cause of the fire, and the 
means by which the fire happened, within 
the meaning of the said proviso, is not made 
by the counsel for either of the parties. The 
contrary is conceded, if not, in ti-uth, insisted 
upon by both. The decision by the supreme 
court, in Insurance Co. v. Tweed [supra], 
was assumed by both to be decisive against 
such a suggestion. We are, therefore, not 
called upon to pursue that subject. 
■ 3. It remains to consider the claim of the 
defendant that the fire happened by means 
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Avliicli exempt the company from liability, 
upon the groimd that it was caused by "mili- 
tary power," and was, therefore, within the 
very words of the proviso. It is insisted, 
by the plaintiffs, that the word "military," 
in the connection in which it is found in the 
proviso, does not mean the lawful military 
power of the government, acting lawfully in 
the performance of the proper duty of the 
government forces, whether engaged in hos- 
tile contest with an invading army, or in a 
forcible endeavor to suppress an internal re- 
bellion. For reasons which seem to us con- 
vincing, we are of opinion that the word 
"military," in the proviso in question, has no 
reference to the lawful acts of the military 
forces of the government. Neither the rea- 
sons for the insertion of the proviso in poli- 
cies of insm-ance against fire, nor the history 
of that insertion, nor any judicial decisions 
upon the meaning and purport of the pro- 
viso, nor the discussions had upon its con- 
struction, with especial reference to the 
meaning of other terms employed therein, 
sustain the interpretation for which the de- 
fendant contends. It is true, that the pre- 
cise question, what is the import and legal 
efCect of the word "military," does not ap- 
pear to have been decided in any case to 
which om- attention is called; and, had that 
proviso been now, for the first time, em- 
ployed to exempt the defendant from a por- 
tion of the liability which the preceding gen- 
eral agi-eement for insurance imports, there 
would be much plausibility in the argument, 
that the defendant intended not only to ex- 
clude liability for the consequences of an 
insurrection, invasion or rebellion, but for 
the possible consequences of those violent 
and forcible means which may be necessary 
to repel or suppress it. And yet, if this was 
the intent, it may pertinently be'asked— why 
was the exemption limited to the employ- 
ment of military force, and not made to in- 
clude the forcible or violent measures which 
municipal authorities or police organizations 
might find it necessary to employ to suppress 
a riot, insurrection or other civil commotion? 
The proviso containing the words "military 
or usurped power" was inserted in policies I 
as early as 1720, and the history of the sub- [ 
ject, as given in Ellis on Insurance ^age 42, 
etc.), Park on Insm-ance (page 445, etc.), and 
Marshall on Insurance (page 791, etc.), 
shows that the occasion thereof was mani- 
festly the liability to loss by fire caused by 
a foreign enemy and invasion. And the 
terms "military or usmrped power" were used 
in reference to the existence of claims to the 
exercise of governmental authority enforced 
within the kingdom, and constituting re- 
bellion against the recognized government. 
The clause originally embraced no other 
terms than were apt to indicate the violence 
of enemies from abroad, and of usurpatioik 
exercising governmental authority or rebel- 
lion, sustained by organized forces within the 
kingdom. The exception, as then inti'odiiced 



into policies, read as follows: "No loss or 
damage by fire happening by any invasion, 
foreign enemy, or any military or usm-ped 
power whatsoever, will be made good by this 
company." The idea of interference with the 
peace and safety of the realm by organized 
force from abroad, or rebellion rising to the 
proportions of actual or, at least, formal usur- 
pation of governmental authority, whether 
more or less successful, and manifestly hos- 
tile to the lawful government, is indicated 
by this language. The expei-ience of the 
country in those days of not infrequent in- 
vasion and rebellion, the result of disputes 
touching the right or the succession to the 
crown of England, gave occasion for the 
exception, and, by suggesting its cause, fur- 
nished, also, an explanation of its moaning. 
Foreign invading armies and the organized 
forces rallied, in whole or in part, within the 
kingdom, to overturn the government or to 
enforce the alleged title of a claimant to the 
crown, usm-ping or endeavoring forcibly to 
usurp governmental authority, were in view. 
Reason for refusing to become liable for 
losses caused by these forces, in either form, 
is found not only in helplessness and in- 
ability to resist them, and the magnitude of 
the destruction they may effect, but in the 
want of recom-se for indemnity to those who 
commit the violence. It is well and perti- 
nently suggested, that while, on the one hand, 
no one would think of obtaining insm-ance 
against the lawful acts of the government, 
so, on the other, an insurer would not thinlc 
of excepting such lawful acts as a cause of 
the fire against which he insui-ed. The citi- 
zen without insurance and an insurer malcing 
insm-ance, if that contingency was contem- 
plated, would regard his government as 
bound and, presumptively, always ready to 
indemnify against losses sustained by acts 
done in its own defence or in maintaining 
the authority of the laws. The subsequent 
extension of the proviso to "riot, insm-rection 
and civil commotion," rather confirms than 
impairs this view of the meaning and in- 
tent of the original proviso; and these were 
held to import occasional local or temporary 
outbreaks, or lawless violence, wliich, though 
temporarily destructive in their effects, did 
not rise to the proportions of organized re- 
bellion against the government. The ob- 
servations made by the com-t in the few 
early cases in which this proviso came imder 
consideration, (although any possible sepa- 
rate meaning of the word "military" is not 
suggested,) indicate that the clause has ref- 
erence to acts done in disregard, or in sub- 
version, of lawful authority, and includes 
only such afllrmative acts. Drinkwater v. 
Assm-ance Corp., 2 Wils. 363; Langdale v. 
Mason, referred to by the text writers above 
cited. In the last named case Lord Mans- 
field used this significant language (cited in 
Park, Ins. p. 44G): "What is meant by mili- 
tary or usurped power? They are ambigu- 
ous; and they seem to have been the sub- 
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ject of a question and determination. ' Tliey 
must mean rebellion, where ttie fire is made 
by authority; as, in the year 1745, the rebels 
came to Derby, and, if they had ordered any 
part of the town, or a single house, to be set 
on fire, that would have been by authority of 
a rebellion. That is the only distinction in 
the case— it must be by rebellion got to such 
a head, as to be under authority." 

The term "military" is employed, in the 
proviso, in a meaning synonymous with the 
usurped power intended to be described, or 
as CLualtfying and explaining what was meant 
by "usurped power." It was in this view, 
and as a ground of distinguishing between 
the usurped power specified in the proviso 
and the power of a mob, that Mr. Justice 
Bathtirst, in the Case of Drjnkwater, con- 
strued "usm-ped power" to mean, either an 
invasion by foreign enemies, to give laws 
and usurp the goverrmaent thereof, or an in- 
ternal force or rebellion, assuming the power 
of the government, by making laws and 
punishing for not obeying those laws. An 
"invasion" necessarily supposed organization 
and military power or force. So, of the 
words, "foreign enemy;" and, in the use of a 
phrase which should include, also, violence 
within the kingdom, viz., "military or usurped 
power," something, in like manner, hostile to, 
or subversive of, the laws and of lawful gov- 
ernment, was intended, as plainly as if the 
clause had been, "or any other military or 
usm'ped power." That the terms used in 
the proviso have express application to force 
illegally employed and adverse to the gov- 
ernment, is indirectly but impliedly involved" 
in the decision and opinion of the court in 
Insurance Co.'v. Corlies, 21 Wend. 367. The 
court deemed the meaning of the words 
"usm-ped power" long settled. The property 
there in question was destroyed by order of 
the mayor of the city of New York, for the 
purpose of arresting a conflagration. It was 
claimed that this was usm-pation of power 
and authority, in disregard of the law. The 
court deemed that, if the mayor had no au- 
thorily to do the act, the company were still 
liable, for that it was not a usurpation of the 
power of government, "against which the de- 
fendants intended to protect themselves." The 
case of Spruill v. Insm-ance Co., 1 Jones (N. 
G.) 126, tends strongly in the same direction; 
and, if an armed patrol may be deemed a 
military power, that case is especially point- 
ed and significant These considerations 
and the significant fact that every other word 
used in this proviso to designate the means 
by which a fire may happen, f6r which the 
company will not be liable, expresses clearly 
and unequivocally what is unlawful, employ- 
ed in disregard or in subversion of the laws or 
the government, furnish a strong ease for. the 
application of the maxim relied upon by the 
plaintiffs— "noscitm- a soeiis." This maxim 



Is not conclusive, but, in a case of doubt, and 
where like meaning will satisfy the provi- 
sion, where there is no other clause or lan- 
guage hostile to the like interpretation, and, 
especially, where other considerations tend 
to support it, the maxim has especial force 
and significance. We think it not too much 
to say, that most, if not all, intelligent read- 
ers of the proviso in question would at once 
declare that the word military therein was 
employed in a sense kindred to the other 
terms, and that it described an organization 
military in its form but unlawful and hostile 
to the government in its character and pmr- 
pose. 

Again, it is a familiar rule in the construc- 
tion of provisoes and exceptions of this sort, 
made in qualification of the genei-al posi- 
tive agreement, that words susceptible of 
either construction should be taken most 
strongly against the speaker or party whose 
language is to be interpreted, and that the 
general and positive agreement should have 
effect, unless the exception clearly with- 
draws the case from its operation. This has 
especial force when the other considerations 
pertaining to the subject tend to the same re- 
sult. To this should be added, that it is the 
duty of an insurance company, seeking to 
limit the opeiution of its contract of insur- 
ance by special provisoes or exceptions, to 
make such limitations In dear terms, and not 
leave the insured in a condition to be misled. 
The imcertainties arising from provisoes, 
exceptions, qualifications and special condi- 
tions in, or indorsed upon, pohcies, have 
been often condemned, and such special modi- 
fications are justiy characterized as traps to 
deceive and catch the unwaiy. An insinred 
may reasonably be held entitled to rely on a 
construction favorable to himself, where the 
terms wiU rationally permit it. Where, as 
in this case, such construction gives a signifi- 
cation to a word "ejusdem generis" of all 
those with which it is found associated, and 
in harmony with the general character and 
pm'pose of the pi'ovision in which they are 
found, he is clearly entitled to insist upon 
such construction. 

Our conclusion is, that the plaintiffs are en- 
titied to judgment, for the amount of the in- 
surance, with interest thereon irom the ex- 
ph"ation of sixty days from the 2d of May, 
1865, on which day it is admitted the pre- 
liminary proofs of loss were furnished to the 
defendant, that is to say, with interest from 
the 1st of July, 1865, and with costs. 

[NOTE. Rever-sed by the supreme court, 
upon the ground that the risk was within the 
proviso; Strong, J., after disposing of prelim- 
inary questions and -reviewing the facts, saying: 
"It must be concluded that the fire which' de- 
stroyed the plaintiiTf' property took place by 
means of an invasion or military or usurped 
power, and that it was excepted from the risk 
undertaken by the insurers."] 



BOON (Case No. 1,640) 



[3 Fed. Gas. page 876J, 



Case No. 1,640. 

BOON et al. v. The HORNET. 

[Crabbe. 426.] * 

District Court, E. D. Pennsylvania. May 26, 
ISil. 

ADMiRALTT—PLBADisa— Maritime Liens— Mate- 
KIAI.S— Domestic Vessel— At>MiKAx.TY Pbactiob 
— Lies by State Law. 

1. The libel should always show the jurisdic- 
tion of the court. 

2. This court takes jurisdiction of claims for 
work and materials furnished to a domestic 
ship, because the law of the state of Pennsyl- 
vania gives a lien oa the ship for such supplies. 

3. Where a canal boat, built and used for 
service in the interior canals of Pennsylvania, 
aud iu>t hi tide water, was hauled on shore 
and repaired at a part of the river Schuylkill 
where the tide ebbed and flowed, this court had 
no jurisdiction of a claim for such repairs. 

ISee Keppert v. Robinson, Case No. 11,70S.] 

4. By the general maritime law no lien is 
given un a domestic vessel for work or materi- 
als furnished to her. 

5. There can be no suit in rem, unless there 
is a lien on the thing sought to be charged. 

[Cited in The America, Case No. 2S8.] 

6. When a case comes rightfully into a court 
of admiralty, it is to be conducted, tried, and 
decided, according to the usage and practice of 
that court. 

7. Where the law of a state gives a general 
lien on ships for all debts incurred on their ac- 
count, this court will take cognizance, under 
such statute, of all contracts or charges of an 
admiralty or maritime nature, notwithstanding 
no lieu was given therefor by the general mari- 
time law, but not of contracts or charges not 
of an admiralty or maritime nature, although 
a lien may be given therefor by such state stat- 
ute. 

[Cited in Slarsh v. The Minnie, Case No. 
9,117; The Richard Busteed, Id. 11.7(>4; 
The Avon, Id. 680; The Rapid Transit, 11 
Fed. 332.] 

This was a libel [by William Boon and 
Henry L, Boon, trading as William Boon Sz 
Son, against the canal boat Hornet, Samuel 
Bisbing, owner] for work and matei'ials. It 
appeared that the boat Hornet was built and 
used for the navigation of the Schuylldll ca- 
nals, and not in tide water; that, having 
been brought to Philadelphia, she was haul- 
ed on shore at that part of the river Schuyl- 
kill where the tide ebbed and flowed; that 
while in that situation the libellants fur- 
nished certain work and materials necessary 
to her repair; and that there was due, on 
that account, $112 63. The respondent plead- 
ed to the jm'isdiction. [Libel dismissed.] 

The case came on for a hearing, before 
Judge HOPKINSON, on the 22d May, 1841, 
and was argued by Vandyke, for the libel- 
lants, and H. Hubbell, for. the respondent. 

Against the jm-isiliction were cited: Davis 
V. The New Brig [Case No. 3,643]; Thack- 
eray V. The Farmer of Salem [Id. 13,852]; 
and Dunl. Adm. Pr. 42, 43, 54. For it were 
cited Dunl. Adm. Pr. 55; Peyroux y. How- 
ard, 7 Pet. [32 U. S.] 324, 325, 341; and the 



* [Reported by AVilliam H. Crabbe, Esq.] 



act Of 13th June, 1836, relating to the attach- 
ment of vessels (Dunlop, Laws, 3d Ed., 681). 

HOPKINSON, District Judge. The libel in 
this case sets forth that the libellants hare 
performed certain work and labor, as ship- 
carpenters, and furnished certain materials 
in and about repairing, reconsti'ucting, and 
fitting a certain vessel or canal boat, called 
"The Hornet," now lying and being in the 
port of Philadelphia in the river Schuylkill, 
upon the faith of the said vessel; that the- 
whole amount chargeable thereon was $129.- 
88, of which there is now due and tmpaid the- 
sum of $112 €3, and prayer is then made for 
process of attachment against the said ves- 
sel. This libel was obviously drawn in great 
haste, and has none of the averments usu- 
ally and pm-posely introduced to show the 
jm-isdiction of this com-t in the premises. 
There is no allegation that the boat ever has 
been, or is ever intended to be, used on the 
high seas; or in waters within the ebb and 
flow of the tide; or that her employment has 
been, or was to be, of a maritime character; 
or where the work was done and the ma- 
terials fm*nished to her. The libel is the 
commencement of the pleadings, and al- 
though, in the admii-alty, mere form is not 
strictly attended to, and amendments are lib- 
erally allowed to correct errors, yet, more at- 
tention ought to be paid in setting out the 
complaint of a party asking for the process 
of the court. This com-t takes jurisdiction of 
work and materials fm-nished to a domestic 
ship, because the law of the state gives a lien 
on the ship for such supplies, but the libel in 
such cases, according to the forms known to 
the com-t, states that the work and materials 
were necessary in building, fm-nishing and. 
equipping the vessel for her navigation on 
the high seas. In the case of a foreign ves- 
sel, the jm-isdiction of the com-t is, in a like 
manner, shown, on the face of the libel, by 
the allegations that the work and materials 
were done and fm-nished to render the ship- 
seaworthy and competent to proceed on her 
voyage; that without them she could not 
safely have proceeded to sea, &c. In both of 
these cases the employment of the vessel is 
shown to be mai'itime, and the repairs to 
have been necessary to enable her to be so 
employed. 

The answer of the respondent, besides 
matters of defence on the merits, has 
brought tlie question of jurisdiction directly 
before the com-t, and that must be disposed 
of before we can take up the other matters. 
The respondent is the o-\vner of the boat,^ 
which, he says, is a canal boat, and so she 
is denominated in the libel; that she is of 
the burthen of about forty or fortj'-five tons; 
that she never was built, designed, or in- 
tended to navigate the high seas, nor has 
ever been used for such, purpose, but only 
for a regular canal boat to navigate the- 
Schuylkill canals; and that, as such, she is 
not a subject for the jm-isdiction of this 
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court No denial is made on the part of 
the libellants to tliese aUegations, but they 
m:e admitted to he true, and the case has 
been argued upon them. The question then 
is, whether such a boat.is a subject of the 
jurisdiction of this court? Can the libellant 
have the remedy he seeks for in this court, 
for the work and materials furnished? In 
the case of Thackeray v. The Farmer of 
Salem [Case No. 13,852], I had occasion to 
give a" very careful examination to the gues- 
tion of the jm'isdiction of this com-t in cases 
•of boats actually employed in our waters, 
witliin the ebb and flow of the tide, but 
whose employments could not, on the most 
liberal consti'ucfaon, be considered as par- 
taking of a maritime character. It was 
there assumed that waters witliin the ebb 
And flow of the tide a.re to be considered, on 
the question of jm'isd'iction, as the sea, but it 
was held tliat in cases of conti-act, locality 
is not enough to give jm-isdiction, but that 
the service must also be essentially a mari- 
time service. The subject-matter of the con- 
tract generally detei-mines the question of 
:admiralty and maritime jurisdiction; the 
■contract must be maritime, that is, a contract 
which relates to the "navigation, commerce, 
or business of the sea;" and includes, 
"among other things, contracts for maritime 
service in the building, repah-ing, supplying, 
and navigating ships." It is clear that, 
accoi'ding to the principles affirmed in that 
•case, this court could not talte jurisdiction 
-of a contract for .services performed on 
board the canal boat Hornet, on her pas- 
sages to and fro in the canal, as for the 
wages of her hands; not only because 
those services were not performed on the 
high seas, nor on waters within the ebb 
:and flow of tlie tide, but also because the 
services were in. no respect of a maritime 
■character; they" had no relation to the "nav- 
igation, business, or commerce of the sea," 
in tlie most enlarged meaning of the terms. 
•Can, then, the com't have jurisdiction over 
a -conti*act for work and materials never 
intended to conduce to any such sei-vice, 
nor to be used or employed on the high seas? 
In the case of a contract with seamen, the 
service must be substantially performed on 
the high seas, which, by our decisions, is 
satisfied if it be within the ebb and flow of 
the tide. This, in the case of a person em- 
Tiloyed in and about the navigation and safe- 
ty of a ship, is a maritime service; and the 
admiralty has jm*isdiction of it although the 
conti'act be made on the land. But even this 
locality of the service will not always be suffi- 
cient for the jurisdiction; we must also look 
to the subject-matter of the contract, that is, 
whether the service is truly and essentially 
maritime; had it relation to the navigation 
•of the sea, or of waters within the ebb and 
flow of the tide? Was it, in any sense, a 
maritime labor or service? Had it any con- 
nexion with, or relation to, maaitime affairs? 
Xrocaliiy is always necessary to jurisdiction, 



—the service must be on the higli seas; but 
locality is not always enough,— tiie subject 
of the contract must also be mai-itime. In 
the case of The Farmer of Salem, it was 
said, "the circumstances of any given case, 
the kind of vessel, the business she is en- 
gaged in, the places between which she is 
navigated, may make it apparent that It 
can not be one for the cognizance of the ad- 
miralty." This is the law even where tne 
service was performed on waters within the 
ebb and flow of the tide; and the case is 
still stronger where the locality of jm-isdic- 
tion is also wanting; and the boat in ques- 
tion never has floated, and is never intended 
to float on the tide. 

The libel alleges that the work and ma- 
terials put upon the Hornet were furnished 
to her while she was lying at the port of 
Philadelphia in the river Schuylkill. This 
is the only intimation we have that the 
service was actually done at a place where 
the tide flowed, nor is it said whether the 
limits of the port of Philadelphia do 
not go beyond the reach of the tide In that 
river. The fact seems to have been, as 
It appeared on the argument, that this boat 
was hauled up on the shore of the Schuyl- 
Idll, at a place where the tide did flow. And 
this is the only circumstance .on which it is 
attempted to found the jurisdiction of the 
court. The work was done at a place where 
the tide flowed. Can this give jm-isdiction? 
I think not It is the place where the ves- 
sel is to be employed, the service in which 
she is to be engaged, that is material to de- 
cide whether the contract for that service 
was maritime or not The contract was 
made on shore; the work was done on shore; 
it was to repair, fit, and equip the boat for 
an employment that had no ingredient of a 
maritime character in it and, after a careful 
consideration of the case, I cannot perceive 
anything in It on which I can found the 
jiu-isdiction of this court over the conti-aet 
or service in controversy. 

The act of assembly of tiiis state has 
been referred to by the counsel for the libel- 
lant It does not, in my opinion, help his 
case. By the general maritime law, no lien 
is given on a domestic vessel for work or 
material fm-nlshed to her. It is presumed 
to have been done on the credit of the own- 
er, and not of the ship, and, of course, no 
proceeding in rem can be had in an admi- 
ralty court to recover the money due for 
them. It has, however, been decided by 
the supreme court of the United States, that 
where the laws of a state give a lien on the 
vessel for such work and materials, then 
such lien may be enforced by a suit in rem 
in the admiralty. But it wiU be enforced 
there accordmg to the established rules and 
principles of the admiralty, and according 
to the jurisdiction properly exercised by 
courts of admu-alty. The act of assembly, 
as decided by the supreme court may bring 
a subject within the admiralty jm-isdiction 
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by attaching to it a circumstance or respon- 
sibility, witliout wliicli the process of the ad- 
mii-alty could not reacb it; for there could 
be no suit in rem, unless there was a charge 
or lien upon the thing to answer for the 
debt; but the act of assembly cannot en- 
large or regulate the jurisdiction of the ad- 
miralty by its own provisions, or make the 
admiralty jurisdiction coextensive with that 
which it has thought proper to give to its 
own com'ts, or direct the manner of pro- 
ceeding in such cases. I have decided, in 
another case, that although the act of as- 
sembly wiU bring a domestic vessel into 
this coiu-t, to answer for work done or ma- 
terials furnished to her, yet, that when the 
suit is here, the jmisdiction wiU be exer- 
cised according to the modes of proceeding 
in the admk-alty, and not in the manner pre- 
scribed by the act of assembly. I allude to 
the case of Davis v. The New Brig [Case 
No. 3,643], where this question was fully 
discussed and considered. It was then con- 
tended that as this com-t has cognizance of 
the case by reason of the local law of Penn- 
sylvania, its jurisdiction must be governed 
and exercised according to the provisions of 
that local law; that is, as was claimed in 
that case, by a trial of questions of fact by a 
jury. I do not think so. It was my opinion, 
as it is now, that where a case comes right- 
fully in a court of admiralty, it is to be con- 
ducted, tried, and decided according to the 
usage and practice of that court; that the 
jurisdiction over the case is not obtained by 
any grant, express or implied, from the leg- 
islatvure of Pennsylvania, but that it is de- 
rived, incidentally, as a consequence of the 
lien given, by the local law of the state, up- 
on the vessel, for the satisfaction of the 
debt incm'red by building or repairing her. 
In the case now under our consideration the 
libellant might have gone with his claim in- 
to the state court, and he would have had 
his trial according to the practice of that 
court, as directed by the act of assembly; 
and that court would have had all the power 
over the case which is granted to it by the 
law of the state. But he has come here, 
and must take the power of this court as it 
is established by the maritime and admi- 
ralty law, in cases of suits against vessels 
for work done and materials supplied for 
them. Now it is the settled law of the ad- 
miralty, that no such suit can be sustained 
there unless on a maritime contract, for a 
maritime service; and if the case which has 
been brought here is not of that description, 
this court cannot hold jurisdiction of it mere- 
ly because the law of the state gave a lien 
on the vessel, which may be enforced in a 
state court. Lien, of itself, will not always 
give admh-alty jurisdiction, although it will 
authorize a proceeding in rem, provided the 
debt to be recovered— the contract to be en- 
forced—be also of admiralty jurisdiction, or 
maritime in its character. The act of assem- 
bly of Pennsylvania makes ships and vessels 



of all kinds, built, repaired, &c., within the 
state, liable for all debts contracted for the 
work done or materials found. Can it be 
believed that a court of admiralty may as- 
sume a jurisdiction so extensive as that giv- 
en to the com-ts of Pennsylvania, because 
the supreme court of the United States have 
decided that where the law of the state 
gives a lien on the vessel it may be enforced 
by a suit in rem in the aamiralty? Is the 
builder or repairer of a boat of any (descrip- 
tion and for any employment, in the inte- 
rior of the state, far from any tide water, a 
batteaux or a mud flat, to come into this 
court for the recovery of his debt; to claim 
the jm-isdiction of a eom-t whose power, un- 
der the constitution, extends to "cases of ad- 
mu-alty and maritime jurisdiction," and no 
further? Can we stop our inquiry with th. 
fact that the state law gives a lien upon tne 
subject of dispute, and never ask whether 
the case is one of admh-alty and maritime 
jurisdiction? There can be but one answer 
to these questions. A lien given by a state 
law may be enforced by a suit in rem in the 
admiralty; but it must be such a suit as the 
admiralty can entertain; in other words, in 
cases where the contract or service are mar- 
itime, or of the "admii-alty and maritime ju- 
risdiction," although they are not such as 
would authorize a proceeding in rem in the 
admu-alty, because there was no lien for 
them, yet when the state law supplies this 
deficiency and gives the lien, the court of ad- 
miralty will enforce it. This is not enlar- 
ging the jurisdiction of the court, but the 
remedy of the party. It does not authorize 
a suit in the admu-alty on a subject-matter 
not of admiralty jurisdiction, but only gives 
to the party a particular proceeding or reme- 
dy for the recovery of his debt 

I have thus endeavored to explain and jus- 
tify my opinion of this case.* The unsuccess- 
ful party may have an appeal; or he may 
take his case into the state courts, either by 
a libel or the ordinary common law pro- 
ceeding. The libel must be dismissed for 
want of jurisdiction. 



Case No. 1,641. 

BOONE V. CLARKE et al. 

[3 Craneh, G. 0. 389.]^ 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Trusts — Power op Joist Trustee — Death of 
JoiXT Trustee — Power of Attorney — Death 
op Principal- Power Coupled with Interest. 

1. If there be two joint trustees with a joint 
power of attorney to sell, the trust cannot be 
executed by one alone, either in the lifetime of 
the other, or after his death. 

2. A power of attorney becomes invalid by 
the death of the principal, except so far as 
the attorney has an interest coupled with the 
power. 



^ [Reported hy Hon. William Craneh, Chief 
Judge.] 
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3. TTpon the death of one of two joint trus- 
tees, the trust does not survive to the other, 
unless such a provision be inserted in the deed 
of trusL 

Bill in equity by [John Boone] the executor 
of a creditor of Francis Boone, against "Wal- 
ter Clarke and wife, and Thomas Scott and 
wife, the personal representatives of the said 
Francis Boone, deceased. The material facts 
of the case, as they appear in the record, 
are that Francis Boone, the owner of certain 
slaves, by deed dated March 21, 1801, convey- 
ed them, and other personal property, to 
Robert Bowie and Alexius Boone jointly in 
trust to pay certain debts due by Francis 
Boone to those two trustees and others, and 
to pay over the surplus to himself, with a 
joint power to the two trustees to sell the 
property at public or private sale, either in 
their own names, or in the name of the 
grantor, Francis Boone. The deed was duly 
acknowledged and recorded, but the properly 
remained in the possession of the grantor, 
until his death, in November, 1815. On the 
16th of April, 1814, the same Francis Boone, 
by deed of that date duly acknowledged and 
recorded, conveyed the same slaves to the 
plaintiff's testator, John Boone, to secure a 
debt of ?3S5.70, due by Francis to John, 
with power to John to sell the same in exe- 
cution of the trust, but the possession still 
remained In Francis, who at his death was 
possessed of property more than sufficient to 
pay all his debts. That the debts secured by 
the first deed were paid off in the lifetime 
'of Francis Boone; but not the debt due to 
the plaintiff's testator. Francis Boone was 
the father-in-law of the defendant, Walter 
Clarke, and lived and died in his family. 
After the death of Francis Boone, Robert 
Bowie, one of the trustees, the othe-r trustee 
having "relinquished," sold to the defendant, 
Walter Clarke, for the consideration of 
$1,000, on the 24th of June, 1816, "all his 
right, title, and interest," in the slaves in 
question, without notice of the deed of 
Francis Boone to John Boone. This suit 
was brought to set aside that deed of Robert 
Bowie to Walter Clarke, and to obtain a de- 
cree for the sale of the slaves under the 
deed from Francis Boone to John Boone. 
[Decree for plaintiff.] 

Mr. Key and J. Dunlop, for plaintiff. 
C. C. Lee and Mr. Jones, for defendants. 

ORANCH, Chief Judge, after stating the 
case, delivered the following opinion, in 
which the other judges concurred: 

From the circumstances thus appearing in 
evidence in this cause, a strong presumption 
arises that the debts mentioned in the deed 
of 1801 were fully paid off before the death 
of Francis Boone, and that Mr, Bowie had 
no authority, as trustee, to sell the property. 
The power of attorney contained in the deed 
became invalid by the death of F. Boone, 
except so far as the interest of the trustees 
was coupled with the power; and if their 



interest had been extinguished, the powei- 
did not survive. It does not appear that 
Alexius Boone, the co-trustee, was dead at 
the date of the deed from Mr. Bowie to Mr. 
Clarke. The trust was joint, and could not 
be executed by one. There was no provision 
in the deed that the trust should sm-vive. 
Upon the death of one, the trust failed. 
After all the debts were paid, the ti-ustees 
had only a power to transfer the legal estate 
to F. Boone, or his legal representatives, that 
is, his executors or administrators. One 
trustee alone could do no valid act He 
could not divest himself of any part of the 
legal estate, nor transfer the personal trust. 
The trust was not only personal, but jointly 
personal. Neither could act without the oth- 
er. I am ,of opinion, therefore, that the 
bill of sale from Robert Bowie to Walter 
Clarke was absolutely void; and the pre- 
sumption being strong that the debts secur- 
ed by the deed of 1801 were paid off in the 
lifetime of Francis Boone, I think the plain- 
tiff has a right, under the deed of 1814^ 
to pm'sue the property in the hands of the 
defendants. 

Afterwards, at the same term, on the 2d of 
April, 1829, Mr. C. C. Lee, for the defendant, 
moved for a rehearing, and the coiu't agreed 
to receive any further notes of argument on 
the part of the defendant. 

Mr. Lee submitted his notes, which were 
filed with the papers in the cause, Mr. 
•Jones did not send any notes. 

On the 30th of July, 1829, CRANCH, Chief 
Judge, said: 

TJpon reconsidering this case, and Mr. 
Lee's notes, I am still of the same opinion 
as before. The defendant Clarke acquired 
no title whatever from Bowie, and is, there- 
fore, not such a purchaser for valuable con- 
sideration, without notice, as can be protect- 
ed by that principle. The plaintiff Is only 
pursuing the property in the hands of the de- 
fendant, "v^ho can claim nothing but a naked 
possession against a mortgagee for a valua- 
ble consideration. And of that opinion was 
the court 



May 



Case No. 1,643. 

BOONE V. JANNEY. 

[2 Cranch, 0. 0. 312.] ^ 

Circuit Court, District of Columbia. 
Term, 1822. 

Deposition— MisxoMEii in Captios— Amend- 

MEST. 

The mistake of the clerk in misnaming one of 
the parties in a commission to take the depo- 
sition of a witness may be amended by the 
order in case of the death of the witness be- 
fore the trial. 

[See Keene v. Meade, 3 Pet (28 U. S.) 1.] 

^ [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 
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An order had been given to tlie clerk to is- 
■sue a commission to talie the deposition de 
bene esse of one J. B. Hewes in the cause of 
Ai-nold Boone v. John Janney, The clerk, in 
the commission, had misnamed the defend- 
ant Thomas, instead of John. After the dep- 
osition was taken, the witness died before 
the trial. 

Sir- Jones, for the plaintiff, moved for an 
■order to the clerk to amend the commission; 
it being- a clerical error, there being no such 
suit against Thomas. 

Mr. Swann, for the defendant, objected. 

But THE COUIIT overruled the objection, 
and ordered the amendment. 



Case ]Sro. 1,643. 

BOONE V. QUEEN. 

[2 Cranch, C. G. 371.] » 

District Court, District of Columbia. April 
Term, 1823. 

Negotiable Ixstrumexts— Cossidkratios. 
If a promissory note be delivered by the mak- 
■er to a third person, to be delivered to the payee 
upon his executing such a bond of conveyance 
as E. B. C. should draw, respecting a contract 
of sale between the payee and the maker, and 
such a bond be drawn by E. B. C, and executed 
by the payee of the note, and thereupon the 
note be delivered to the payee, he may recover 
upon it against the maker, although the bond 
may not be in all respects conformable to the 
orifcinal contract of sale; there not being a 
total want of consideration. But if the bond 
be so drawn in consequence of instructions 
fraudulently given to E. B. C. by the payee, 
he cannot recover upon the note. 

Assumpsit by [Robert Boone] the payee 
against [Charles J. Queen] the maker of a 
promissory note for $1,300, payable twelve 
months after date. It appeared in evidence 
that the note was delivered by the defend- 
ant to one John Queen, with directions to 
go with the plaintiff to Mr, B. B. 0. who 
was to draw or have drawn a bontl of con- 
veyance from the plaintiff to the defendant 
-of the right of the plaintiff and his wife 
to the real estate of the late Joseph Queen; 
and that upon the plaintiff's executing such 
a bond of conveyance as Mr. E. B. 0. should 
draw or have drawn, the said John Queen 
was to deliver the note to the plaintiff, aU 
which was done. That the pm'chase was of 
the right of the plaintiff and his wife to the 
personal as well as real estate of the de- 
ceased, Joseph Queen, and that the personal 
estate and a smaU part of the real estate 
were not mentioned in the bond of convey- 
ance. 

THE COURT (THRUSTON, Circuit Judge, 
absents at the prayer of the plaintiff, in- 
structed the jury, that if from the evidence 
they should be satisfied, that the defendant, 
who was in the possession of the said real 
estate at the time of the sale, had ever since 
continued in possession of the same, and en- 



joyed the profits thereof; and that the said 
E. B. G. was authorized, by the parties, to 
draw a bond of conveyance, on the subject 
of the said agi-eement, and that John Queen 
was authorized by the defendant to deliver 
the said note to the plaintiff upon his exe- 
cuting such a bond as E. B. C. should draw; 
and that such bond of conveyance was so 
drawn and executed by the plaintiff; and 
that the said John Queen delivered the said 
note to the plaintiff upon receiving the said 
bond,— then there is not such a failure of 
consideration as will prevent the plaintiff 
from recovering in this action. To this m- 
struction the defendant objected, and took a 
bill of exceptions. 

jVIi". WaUach and Mr. Key, for the defend- 
ant, then prayed the court to instruct the 
jury, in effect, that if the bond so drawn by 
E. B. C. did not conform to the agreement 
of the parties, and that the plaintiff did not 
instruct, and inform E. B. C. truly and fair- 
ly as to the contract between the plaintiff 
and defendant, the plaintiff was not entitled 
to recover. 

This instruction THE COURT refused to 
give, but insti'ucted the jm-y that if .they 
should be satisfied by the evidence that the 
plaintiff fraudulently insti'ucted E. B. C. to 
draw a bond differing materially fi-om the 
agreement of the parties, and that the bond 
so di-awn did so differ, and that by means of 
the delivery of the bond so obtained by the 
fi-aud of the plaintiff he obtained possession 
of the said note, the plaintiff could not re- 
cover in this action; to which refusal, thii 
defendant took a bill of exceptions. 

Verdict for the plaintiff. No writ of er- 
ror. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case ]Sro. 1,644. 

BOONE et al. v. STklALIi et al. 

[3 Cranch, C. 0. 028.] ^ 

Circuit Court, District of Columbia. May 
Term, 1829. 

IXJOSOTION — EXJOINING EXFOKOEMEST OF JUDG- 
MENT — GnOUXDS FOil. 

It is no equitable ground for enjoining a judg- 
ment at law, that the complainants have com- 
menced a suit at law asainst the plaintiffs at 
law to recover unliquidated damages upon a 
contract, unless those plaintiffs are insolvent, or 
some good ground exists to believe that the 
complainants woulS not be able to obtain pay- 
ment of the damages which they might recover. 

Bill for injunction, demurrer and answer, 
and motion to dissolve the injunction. [BiU 
dismissed.] 

The bill states that Boone and Johns, under 
the name of Arnold Boone & Co., conti-acted 
with Lawrason and Powle and G. Harrison 
for the delivery by them to the complainants, 
of a certain quantity of plaster of Paris, by a 
certain day, which they failed to do, where- 
by the complainants sustained damage to 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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a gi-eater amount than the judgment recov- 
ered by one Small [defendant] upon a note 
given by the complainants to him for a 
load of plaster, delivered by liim xmder the 
contract with Lawrason and Fowle, and G. 
Harrison. That they had supposed that they 
could set ofe those damages in the suit at 
laTv, against that note; but being mistalien, 
they liave brought suit at law against these 
defendants, but tliey are pressing theUr exe- 
cution against these complainants. The bill 
also states that the complainants, about tlie 
time they gave their note, lent to the said 
Harrison, one of the defendants, another note 
of about the same amount, which they have 
been obliged to take up, and which was 
always understood and intended by them, 
and they believe by the said Harrison, to 
go in settlement of the aforesaid note; where- 
fore they pray injunction, &c., until the de- 
cision of their suit at law for damages, or 
the further order of the court. 

The defendants answered that the suit at 
law was, upon the trial, duly nonsuited, and 
as to the residue of the bill, they demurred, 
and the cause was set for final hearing by 
consent. 

Mr. Marbm-yj for the defendants, contend- 
ed that there was no equity in the bill; and 
that tlie pendency of a suit at law for un- 
liquidated damages created no equity against 
a judgment at law. Kempshall v. ' Stone, 5 
Johns. Ch. 195; Lansing v. Eddy, 1 Johns. 
Ch. 50; Barker v. Elkins, Id. 466; Barrett 
V. Floyd, 3 Gail, 464; Billon v. Hyde, 1 Atk. 
126. 

Mr. Key, and Mr. Dunlop, contra. The 
demurrer admits that the complainants have 
sufFei-ed damage, by the non-performance of 
the contract, to a greater amount than the 
judgment at law. There was a good ground 
of equity when the injunction was granted, 
and the court having once possession of thje 
case, will proceed to final relief, although 
that relief might be obtained at law. 1 
Itand. (Va.) 300; 6 Mun. 464. The com- 
plainants supposed they could set ofiE these 
damages at law, and therefore did not com- 
mence their action simultaneously with that 
of Small. This mistake is a ground of equi- 
ty. Equity will relieve if the complainant 
has not had a fair trial at law. The lent 
note is also an equitable set off. 

CRANCH, Chief Judge. This biU certainly 
never contained any gi-ound of equity, even 
for an injunction; for the pendency of a 
suit at law for unliquidated damages, is no 
reason why the plaintiff at law, who has 
recovered his judgment, should not avail 
himself of it, unless his insolvency be aver- 
red, or some ground to believe that the com- 
plainant, if he*^should recover damages in 
his cross-action,, would not be able to get 
payment from the plaintiff; such as his 
having no visible property, or being about 
to leave the country, &c. The ijiote, lent by 
3FED.CAS. — 56 
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the complainants to Harrison, could not ei- 
tlier at law or in equity, be set ofE against 
a debt due to Lawrason and Fowle and 
Harrison; and it is evident, from its date, 
(loth October, 1818, at 90 days,) that it 
could not, when it was lent, be intended as 
a set-off against the complainants' note to 
Small, which fell due about the 1st of March, 
3819, ,and being at ninety days, must have 
been given about the 1st of December, 1818. 
But if it be a set-off, it might as well be 
set off at law as in equity, and no sufficient 
reason is stated why it was not I am, 
therefore, clearly of opinion that this injunc- 
tion ought to be dissolved; and as the cause 
is, by consent, set for final hearing, that the 
bill should be dismissed. 

' MORSELL, Circuit Judge, concurred. 
THRUSTON, Cu'cuit Judge, absent. 



Case T^o. 1,645. 

In re BOOTH. 

ri4 N. B. R. 232; ^ 8 Chi. Lesr. News, 307; 1 
Cin; Law Bui. 131.] 

District Court, S. D. Ohio. April 27, 1876. 

Taxation— Funds held by Assignee in Bank- 
ruptcy. 
No state can tax the funds in the hands of 
an assignee. 
[Disapproved in Re Mitchell, Case No. 9,638.] 

On the 7th day of January, 1876, the treas- 
m-er of Hamilton county, Ohio, made proof 
of and filed a claim in this case foi: taxes for 
the year 1875, alleged to be due to the state 
of Ohio from Samuel F. Cary, assignee of 
the bankrupt, John K. Booth. The tax bill 
prepared by the county auditor amoimts to 
"seven hundred and twenty-three dollars and 
ninety-sLx cents, which is claimed as the tax 
.'for the year 1S75, chargeable upon moneys 
./ofe^the estate in the hands of the assignee, at 
'a-valuation of twenty-nine thousand one 
hundred and sixty-nine dollars. On the 10th 
*of January, 1876, the assignee, acting in pur- 
suance of the 34th general order in bankrup"- 
cy of the supreme com-t of the United States, 
,filed his petition-, with the register, praying 
for an order for'tte re-examination of said 
claim^ and a day was assigned, for the hear- 
ing o.f said petition, of which due notice was 
given to the county ti-easurer; and on the 1st 
day of February, 1876, the county auditor, by 
.Mr. Capellar, the tax omission clerk, and thp 
county treasurer, by Mr. Logan, his attorney, 
"arspeared before me, Mr. Cary, the assignee, 
apR^ai'ing in person. From the testimony 
produced in the cause I find established the 
following state of facts: Captain Booth was 
adjudicated a bankrupt in this court July 18, 
1874. The property of which he was then 
possessed consisted of several steamboats 
and barges, a house and lot of land in Cin- 



^ [Reprinted from 14 N. B. R. 232, by per- 
mission.] 
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cianati, and a small amount of outstanding 
debts due him. In October of that year the 
assignee, by order of this court, made sale of 
the boats and barges and also of the real es- 
tate, and deposited the whole proceeds to his 
ci*edit, as assignee, in the First National 
Bank of Cincinnati, in pursuance of the or- 
der of this coui-t, and out of this fund, by 
virtue of another order of court, he paid to 
the county treasm-er all the" taxes due the 
state of Ohio on the real and personal prop- 
erty of the bankrupt, as provided for by sec- 
tion 5101 of the Revised Statutes of the Unit- 
ed States. Bankrupt Act, § 28. A portion 
of these proceeds, amounting to nineteen 
thousand four hundred and forty-five dollars, 
remained in the bank until after the annual 
assessment in April, 1875, and was then held 
by this court, subject to the termination of a 
complicated litigation which had arisen be- 
tween various claimants, who asserted di- 
vers and conflicting liens upon the fund, 
which litigation was not ended so as to en- 
able the cotirt to distribute the fund to its 
various owners until November, 1875. The 
assignee, who resided at College Hill, in 
Millcreek township. In said county, but 
whose law office was in Cincinnati, in listing, 
in April, 1875, his personal property for tax- 
ation, did not include this fund or any part 
of it, "as it was not within the control of 
this petitioner, but was in the custody of 
this court for the purpose of distribution 
among the creditors of the bankrupt when 
the proper lien-holders were ascertained." 
The auditor of the county, however, ascer- 
taining this fact, caused the fimd to be listed 
as personal property of the assignee in Cin- 
cinnati, adding to it the penalty of fifty per 
centum imposed by the law of Ohio against 
such persons as "shall make a false return 
or shall evade making a retiu-n." Upon this 
state of facts the following questions arise: 
Pirst Is this fund so in the custody of this 
court, tlirough its officer, subject to taxation 
under the laws of Ohio? Second. If so lia- 
ble, is the assignee guilty, under the circum- 
stances, of making a false return, or of evad- 
ing making a retui-n? Third. If the fund be 
taxable, shall it be listed, as property in Cin- 
cinnati, or in College Hill, in Millcreek town- 
ship? 

The tax law of Ohio subjects to taxation 
among other things all moneys and credits, 
and it defines the terms "money" or "mon- 
eys" to mean "and include gold and silver 
coin and banknotes in actual possession of 
solvent banks, and every deposit which the 
person owning, holding in trust, or having 
the beneficial interest therein, is entitled to 
withdraw in money on demand." Under the 
revised instructions, by the auditor of state 
to township assessors, it is provided that "all 
gold and silver coin, banknotes, and depos- 
its with banks or persons payable on de- 
mand, are moneys, and must be returned as 
such, whether in national banknotes or 
greenbacks." Is this fund, therefore, "mon- I 



eys payable on demand," within the mean- 
ing of the tax law and the instructions just 
quoted? The assignee is an officer of this 
court. He is requu-ed by the banki'upt act 
to deposit aU money belonging to the bank- 
rupt in some bank in his name, as assignee. 
Rev. St. U. S. § 5059; Banki-upt Act, § 17. 
And by General Order 28 this court is re- 
quired to designate in each district a nation- 
al bank "in which all moneys received by 
assignees or paid into com't, in the com-se of 
any proceedings in bankruptcy, shall be de- 
posited." The rule further provides "that no 
moneys so deposited shall be drawn from 
such depository, unless upon a check or war- 
rant signed by the clerk of the court, or by 
an astiignee, and countersigned by the judge 
of the eom-t, or one of the registers desig- 
nated for that purpose, stating the date, the 
sum, and the account for which it is drawn." 
Under these rules these funds were deposit- 
ed by the assignee in the First National 
Bank of Cincinnati, where they were held by 
the court, and subject alone to the control of 
the court. The assignee could not withdraw 
a dollar of it except by the special order of 
the court. Such a fund comes neither with- 
in the letter nor spirit of the tax laws of 
Ohio, and is not such a fund as the assignee 
was required by those laws to list for taxa- 
tion as a trust fvmd in his hands payable on 
demand. 

The bankrupt law (Rev. St U. S. § 5101; 
section 2S of the original act) provides "that 
aU debts due to the state in which the pro- 
ceedings in banla-uptey are ptMin ug. u 
taxes and assessments made under the laws 
thereof," shall be entitled to priority of pay- 
ment next after the costs and expenses of 
the bankruptcy and all debts and taxes due 
the United States; and that provision has 
been strictly complied with by this coin-t in 
directing the assignee to pay all the taxes 
assessed upon the real and personal property 
of the banki-upt, and from which the fund in 
conti'oversy was derived. But it is claimed 
by counsel for the treasm*er, that inasmuch 
as that fund received the protection of the 
laws of Ohio after it came to the hands of 
the assismee, it, in common with all other 
taxable property in the stat^, should bear its 
proportion of the burden of taxation. This 
is true enough as a general proposition of 
law applicable to all property receiving the 
protecting care of the state government. 
But this is not such a case. From the mo- 
ment the fund came into the possession of 
this court, that moment it ceased to be un- 
der the protecting care of the government of 
the state. It passed into the custody of a 
court of the United States, under and by vir- 
tue of the laws of the United States, and 
was therefore necessarily under the sole pro- 
tection of the government of the United 
States. No state court and no officer of the 
state had control over it or any power to in- 
terfere with it. "The sovereignties of the 
United States and of a state are distinct and 
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independent of each other, within their re- 
spective spheres of action, although hoth ex- 
ist and exercise their powers within the 
same territorial limits." Ableman v. Booth, 
21 How. [62 tJ. S.] 506, per Taney, 0. J. 
Such portions of that fund as were decreed 
to belong to the citizens of Ohio constituted 
"credits" within the meaning of the tax laws 
of Ohio, which those citizens were required 
to list for taxation in their annual returns, 
and it is to be presumed that those citizens 
performed their duty in making such re- 
turns; if not, it is not too late for the audit- 
or to have such omissions corrected, as he 
has attempted to do in the case now before 
the com-t. The view I have talien of the 
first proposition renders it unnecessary for 
me to consider the two others. I shall there- 
fore order that the claim of the treasurer 
filed in this cause be expunged. 

F. BALL, Register, etc. 

NOTE [from original report]. The question 
in tlie above case was not certified to the court, 
but the judge expressed his approval of the de- 
cision. 



Case Ifo. 1,646. 

BOOTH V. GABELLY et al. 

[1 Blatohf. 247;^ 6 N. T. Leg. Obs. 99; Fent 
Pat 77; 1 Fish. Pat Hep. 154.] 

Circuit Court, S. D. New York. Oct Term, 

184:7. 

Patents — Extent of Cj.aim: — Abandonment — 
Question op Pact — Sai.e — What Amounts to 
Inpbingement — Injunction— Pkekeqoisites. 

1. Where, in a patent for a new and orna- 
mental design for figured silk buttons, under 
the act of August 29, 1842 (5 Stat 543), the 
specification claimed the radially formed or- 
naments on the face of the mould of the button, 
combined with the mode of winding the cover- 
ing of the same, substantially as set forth, and 
the specification described the configuration of 
the mould, and the winding it with various col- 
ored threads, but did not describe the process 
of winding the silk: Held, that the- claim did 
not cover that process, but was for the arrange- 
ment of the different colored threads in the 
process, so as to produce the described orna- 
ments on the button. 

[Cited in Elane v. Huggins Cracker & Candy 
Co., 44 Fed. 292.] 

2. The patentee having manufactured the but- 
tons, and put them into market for sale two or 
three months before he applied for his patent: 
JScld, that the question whether the design was 
thereby abandoned to the use of the public, was 
a question, of fact to be settled on a trial at 
law. 

[Cited in Anderson v. Eiler, 46 Fed. 781.] 

3. The question of abandonment is, in such 
a case, a question of intention on the facts 
proved. 

4. "Whether the sale of the manufactured but- 
ton was a sale of the design patented, quere. 

5. "Where, -on a motion for an injunction to 
restrain the infringement of such patent, the 
novelty of the invention was denied, and it was 
admitted that large quantities of the buttons, 
in packages marked as imported from Paris, 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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were sold by the patentee before he applied for 
his patent: Eeld, that there was an implication 
against the patentee as the original inventor, 
and that an injunction ought not to be granted 
till the plaintiff's right was established at law. 

[6. Cited in Anderson v. Eiler, 46 Fed. 781, 
to the point that section 7, Act Aug. 29, 1842, 
applies to design patents.] 

In equity. This was a motion [by Don 
Alonzo Booth] for a provisional injunction 
to restrain the defendants [Julius Gross 
Garelly and othei-s] from infringisng the 
plaintiff's patent. The case is sufficiently 
stated in the opinion of the court [Denied.] 
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Samuel Sherwood, for plaintiff. 
Aljijali Mann, Jr., for defendants. 

NELSON, Circuit Justice. Tlie letters 
patent to tlie plaintiff were issued July 24tli, 
tS47, for "a new and ornamental design for 
figured silk buttons." The design is de- 
scribed as consisting of two distinct ele- 
ments or characters, to be used in combina- 
tion, in order to insui'e the beauty of the 
article: 1st. The configm'ation of the mould 
or block, having radial indentations thereon, 
forming the foundation of the button; 2d. 
Winding the said block with silk, in the 
manner thereafter described. The beauty 
and effect of the design, it is said, depend 
upon these two things, which together form 
the design, and without which it cannot be 
produced. Accompanying the patent are 
several di-awings, representing wooden 
moulds, with different radial figui'es cut 
upon the faces of them, and also others 
wound with silk of different colors, present- 
ing samples of figured buttons of various 
hues. The mode of securing the thread 
with which the mould is wound, to prevent 
the same from slipping, is particularly de- 
scribed, and suggestions are made that the 
mould can be varied to any figm'e desired, 
and also that the silk covering may be va- 
ried in its combination of colors. The pro- 
cess of winding the silk upon the mould is 
not uescribed. Then foUows the claim, 
which is, "the radially formed ornaments on 
the face of the mould of the button, com- 
bined with the mode of winding the covering 
of the same, substantially as set forth." 

The patent is granted under the act of 
August 29, 1S42 (5 Stat. 543, § 3), which au- 
thorizes the gi'anting of the same for any 
new and original design for a manufactm-e, 
or any new and useful pattern, or any new 
and original shape or configuration of any 
article of manufacture, not before known or 
used by others. The invention in this ease 
falls within the fii'st clause of the section, if 
within any, as a "new and original design 
for a manufactm'e"— a design for the manu- 
facture of an ornamental button. 

It was supposed on the argument, by the 
counsel for the defendants, that the process 
of winding the mould with the silk thread 
constituted a part of the invention; and that 
if it could be shown that this was not new, 
but had been known and in public use be- 
fore, the patent was void. This process is 
not described in the specification, and we are 
inclined to think it was not intended to be 
claimed. The mode of winding claimed to 
be new, is the arrangement of the different 
colored threads in the process, so as to pro- 
duce what is called the radially formed or- 
naments on the face of the button. For this 
purpose and to this extent, the description, 
in connection with the drawings, appears to 
be sufficiently full and explicit, and a person 
of ordinary skill in the art would, probably, 
find no difficulty fi-om the desa-iption as giv- 



en, in working the silk ornaments of varied 
color and shade, upon the face of the mould. 

It is admitted that the patentee manu- 
factm-ed these buttons and put them into 
the market on sale, some two or three 
rnonths before he made application for his 
patent, and it is hence insisted, that the "de- 
sign" has been abandoned to the use of the 
public. It is claimed, however, that in ev- 
ery instance of sale, he gave notice that he 
was preparing to apply for a patent, and in- 
tended to secm*e his exclusive right to the in- 
vention. The evidence on the point of aban- 
donment raises a question of fact, Avhich 
must be settled upon the trial of the suit at 
law, which is now pending between the par- 
ties. The seventh section of the act of 
March 3, 1839 (5 Stat. 354), provides that 
every pm'chaser of a newly invented ma- 
chine, manufacture, or composition of mat- 
ter, from the inventor, prior to his applica- 
tion for a patent, shall be held to possess the 
right to use the article, and to vend it to 
others to be used, but that the patent shall 
not be held to be invalid by reason of such 
prior pm'chase, sale or use, except on proof 
of abandonment of the invention to the pub- 
lic, or that such purchase, sale or prior use, 
has been for more than two years prior to 
the application. As the sales in this case 
were made but a short time before the appli- 
cation, the question will be upon the aban- 
donment—a question of intention upon the 
facts proved. 

Tnere may be some doubt whether the sale 
of the manufactm'ed button by the inventor, 
amotmts to a sale of the thing invented 
within the meaning of this seventh section. 
If the button be regarded simply as a prod- 
uct of the invention, it is dear that a sale of 
it would not be a sale of the invention; for 
a sale within the provision must be a sale 
of the invention or patented article. The 
patent is not for the manufacture of a new 
and ornamental button, but, for a new and 
ornam'ental design in the manufacture of the 
article. The "design," however, is worked 
upon the face of the button, and may there- 
fore, perhaps, be said to be sold with it. 
In this view, a. sale of the button would be 
a sale of the "design," the thing patented, 
and not simply of the product of the inven- 
tion. 

The novelty of the invention is denied by 
the defendants, and it is admitted that large 
quantities of the article, in paelvages marked 
as imported fi'om Paris, were sold by the 
patentee before his "application for the pat- 
ent, thereby affording an implication against 
him as the original inventor, and in favor 
of the allegation of the defendants. 

Upon the whole, therefore, we shall with- 
hold an injunction until the plaintiff's right 
shall have been established in the suit at 
law. 
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Saltage— Restoration of Vessei^ 

A vessel in distress, met with at sea, and 
brought into the port of a neutral power, must 
be restored, after payment of salvage, -to those 
who were in possession of her when she was 
met with. 

[Cited in Packard v. The Louisa, Case No. 
10.652.] 

Before BEE, District Judge. 

The actors. In this case, owners and mar- 
iners of the American schooner Ranger, libel 
for salvage, L'Espei-anza, lier crew, and a 
negro slave on board. The facts on which 
they ground 'their daim, and which arise out 
of the evidence and pleadings, are, that on 
the 2Sth of February last, in latitude 27, 36, 
between the little bank of Bahama, and the 
Florida shore, the crew of the Ranger dis- 
covered L'Esperanza making a signal of dis- 
tress. That, suspecting her to be a priva- 
teer, tliey kept on their course; but, per- 
ceiving that a boat from the Esperanza with 
only two hands on board was following them, 
hove to. "When the boat came up, there were 
in lier a Spanish boy, and a negro called 
Williamson, who said that the Esperanza had 
been captm'ed, sixteen days before, off the 
Moro castle, by the Charlotte, a privateer 
belonging to New Providence, who put this 
boy and two negroes into the prize, and 
ordered her to that port. That they were 
drive'n into the gulf stream by a gale of wind, 
had been drifting about for sixteen days, not 
knowing where they were; and had neither 
provisions, water, compass, nor ehai't. Cap- 
tain Booth supplied them with all these, and 
they then returned to their vessel. But the 
Spanish boy and negro Williamson came 
back, and requested they might remain on 
boavd the Ranger; saying that the other ne- 
gro, who was a slave, refused to quit the ves- 
sel, or give her up. Booth, however, was ap- 
prehensive of some risque; sent them back 
to their vessel, and made sail to proceed on 
his voyage. Finding Ihey still followed him, 
he again lay to, and let them come up, when 
they all consented to abandon the vessel to 
Booth. He accordingly sent his mate, Cooke, 
to take charge of her, together with the 
Spanish boy, and the negro slave; and kept 
the other negro on board of the Ranger, in 
lieu of his mate. Cooke navigated her safely 
into this port; and- now they demand a lib- 
eral salvage for their trouble and care. The 
British consul has filed a claim on behalf of 
the captors; the consul of Spain claims on 
behalf of the original owners. A third claim 
is interposed by Cooke, the mate, who navi- 
gated this vessel into this port; and who de- 
mands salvage to himself, on accoim.t of the 

^ [Reportedi by Hon, Thomas Bee, District 
Judge.] 



risque he ran, and the fatigue he underwent: 
alleging that the safe arrival of the vessel 
was solely owing to bim. Both the consuls 
admit that salvage is due. 

Restitution is contended for to the captors, 
on the ground of possession, (by virtue of the 
captm'e, and of the laws of war) at the time 
the Ranger met with their prize. The Span- 
ish consul claims, because the vessel was in 
possession of a Spanish subject, as com- 
mander thereof, at the time the libellants 
found her at sea. It is insisted that no 
other white person was on board; that the 
two negroes were under his orders; and that 
they were endeavouring to xnake the best of 
their way to the Havanna; that she is still 
Spanish property, la possession of Spanish 
subjects. In discussing this question, the 
first point to be considered is, in wliose pos- 
session was the Esperanza found by the 
Ranger; the last possessor being the only 
one whom neutral powers can notice. Great 
stress has been laid by the counsel for the 
Spanish consul, on the doctrine laid down in 
Molloy and other writers, that, before con- 
demnation, there can be no change of cap- 
tured property. But this doctx-ine is clearly 
set aside by the case of The Mary Ford 
[M'Donough v. Dannery], decided in the su- 
preme court of the United States, 3 Dall. [3 
TJ, S.] ISS. That vessel had been captured 
from British subjects, and remained some 
time (above twenty-four hom's) in possession 
of the French captors, who, for want of 
hands to man "her, endeavoured to set her on 
fire mthout success, and, finally, abandoned 
her. In that situation she was found at sea 
by an American vessel, and carried into Bos- 
ton. She -was libelled in the district court 
for salvage; and, subject to this, restitution 
was claimed by the French and British con- 
suls, on behalf of the French captors, and 
original owners, respectively. The district 
court deci'eed one third for salvage; .and 
ordered restitution of the remainder to the 
owners. But this decree was reversed by 
the circuit com't, and afterwards by the su- 
preme court, wbo said that, "immediately on 
the capture, the captors acquired such a 
right as no neutral nation could impugn, or 
destroy." I must consider this decision as 
my guide in every similar case; and I readily 
assent to it, more especially as the question 
of prize, or not, is thereby evaded. But it is 
said that putting the Spanish boy on board, 
though as prizemaster under the British, 
alters the question: for that as he was still 
a Spanish subject, and has, on oath, declared 
an intention to cariy the vessel into a Span- 
ish port, he must be considered as holding 
her for the Spanish owners. The two ne- 
groes, on the contrary, maintain that they 
held her for the captors. But it is said that, 
as slaves, they were incapable of possession 
for any purpose whatsoever. This doctrine, 
however, goes too far; 1st. Because by the 
laws of this state, a slave authorized by his 
master to do an act, which a slave could not 
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otherwise do, is justified, provided the mas- 
ter avows the order. 2dly. Because, as most 
■of our coasters are navigated by slaves, and 
frequently commanded by a slave, the owners 
would be continually exposed to loss of their 
property, in case a vessel should be blown to 
sea, as is often the case. There can be no 
doubt, however, that slaves in such a circum- 
stance would be allowed to represent their 
owners, and to prove their property. It was 
•determined in this com't on solemn argument, 
in the case of Stone v. Godet, that the owner 
■of a slave could maintain a suit for his wages 
as mariner on board a coaster. The gen- 
eral policy of the coimtry as to slaves must, 
therefore, admit of exceptions in particular 
cases. 

It will now be necessary to inquire wheth- 
er any and what circumstances took place on 
board the Esperanza, amounting to a recap- 
ture, or divestment of the British right. 
Admitting the boy Pelaiz to be a Spanish 
subject, yet he was found on board acting 
under British authority. The copy of the 
commission had not, indeed, been filled up; 
but at the bottom of it is a memorandum to 
shew that he was prizemaster of the Esper- 
anza, a prize to the Charlotte privateer of 
New Providence, and consigned to Edward 
Sherman of Nassau. Under this authority 
he acted on board, under this he claimed to 
be commander, and, as such reported him- 
self and vessel to the captain of the Ranger, 
when he first went on board. No expres- 
sion or hint ever escaped him as being in 
possession for the Spanish owners, or as be- 
ing a Spanish subject, till after his arrival 
in Charleston. Every thing on his part im- 
pressed the crew of the Ranger with the 
conviction that the Esperanza was a prize, 
bound to Providence. But Pelaiz says in his 
evidence that he always meant to carry the 
vessel into a Spanish port, if possible; and 
that he had no other object in view when he 
went on board. Yet, in the next breath, he 
acknowledges that he looked on himself as 
master, after the first day; the negro being 
then in command. Under the peculiar cir- 
cumstances of this case, no evidence of the 
negroes being admissible in this com't, we 
must search for the real fact by comparing 
the former conduct of this boy with his 
present dedarations. Whea first he went on 
board the Ranger he called himself prize- 
master of this vessel, and said she was 
bound to Providence. But it is said he was 
compelled to do so, lest the negroes should 
discover his intentions. If this was the case, 1 
he had not such a command on board as 
enabled him to go where he pleased, con- 
ti'ary to the consent of the owners. And 
this is further evinced by the conduct of the 
old negro, who, after Pelaiz and the other 
had offered to give up the vessel to the 
Ranger, still refused to go any where but 
to Providence. Pelaiz, in fact, relinquished 
his command to the black man, who, by his 
own account, held her for the British. As 



to concealment of his intentions, it was, 
at any rate, unnecessary; for the mate 
proves, and Pelaiz confirms it, that when, 
in his conversation on board the Ranger, he 
called the vessel a prize to the British, the 
negro Williamson was in a different part of 
the vessel, and could not hear what was 
said. Captain Booth says that their course 
was for Providence when he met them. I 
shall, therefore, set aside the evidence of 
this boy, as insufiieient to destroy the right 
of the British captors; and shall dismiss the 
claim of the Spanish consul: but without 
costs, as he acts merely in a public capacity. 
It is agreed that salvage is due, and it re- 
mains only to fix the quantum. The Esper- 
anza was in distress for want of provisions 
and water, but was staunch, and seaworthy, 
and cannot be in any manner considered as 
a wreck. By changing one seaman for an- 
other, she made land in four days. On the 
other hand, she owed much to the Ranger, 
for necessary supplies, and the persons on 
board were relieved from gi-eat fatigue, and 
gi-eat possible danger. Much of this, how- 
ever, woidd have been effected by being 
merely furnished with necessaries, and with 
compass and chart. These would, probably, 
have enabled the three persons on board to 
reach a port; so that I cannot consider her 
as an abandoned vessel. Nevertheless, I 
think great credit is due to captain Booth 
and his crew for the services they rendered; 
and I decree that they receive one fourth of 
the vessel and cargo as salvage. Let the 
mate, under the circumstances of this case, 
receive a share equal to that of the captain 
of the Ranger. 
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Case I^o. 1,648. 

BOOTH V. PARKS. 

[1 Flip. 381;^ 1 Ban. & A. 225; 6 Chi. Leg. 
News, 407.] 

Circuit Court, N. D. Ohio. IMay 9, 1874.= 

Patent — Combination — Infiiixgembxt — In.tunc 
Tjox — Whes a Combination is Patentable. 
If a combination produces useful and new 
results it is patentable, notwithstanding all the 
elements that go to make it up were in general 
use and well known before the combination. 
[See note at end of case.} 

[In equity. Bill by Jonathan L, Booth 
against George Parks, Grant B. Turner, 
William A. Taylor, and James A. Vaughn to 
restrain infringement of a patent] 

Willey, Terrell & Sherman and W. T.- 
Ooggswell, for complainant 
Bakewell & Christy, for defendant. 

WELKER, Disti'ict Judge. The bill of the 
complainant is founded upon a patent for 



^ [Reported by William Searcy Plippin Esq., 
and here reprinted by permission.] 
* [Aflu-med in Parks v. Booth, 102 U. S. 96.] 
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a new and useful improvement in grain 
separators. The original patent issued on 
tlie 20t!i day of December, 1859, and on the 
25th day of September, 18G0, an amended 
patent; and the same was amended and 
reissued to him on the 29th day of Novem- 
ber, 1S64, for the term of fourteen years 
from September 20th, 1859. The biU was filed 
on the 21st day of AprU, 1871. The claims in 
the reissued patent of the complainant are 
as follows: 

1st— The combination of the zigzag screens 
and boxes B O, when the same have a lat- 
eral shake motion, or at right angles to 
the passage of the grain, in such a manner 
as to have the grain pass consecutively 
over and tlu-ough them, and arranged rela- 
tively with each other to operate substan- 
tially as and for the pm-pose herein set 
fortli. 

2d— The series of zigzag screens and box- 
es B 0, with or without the troughs B, and 
having a lateral shake motion, in connection 
with the fan G and span H, substantially 
as herein set forth. 

The complainant charges that both of 
these claims have been infringed by the de- 
fendants. 

The answer of the defendants denies both 
the novelty and patentability of the inven- 
tion claimed, and denies also the infringe- 
ment charged in the biU, The object of 
the complainant's invention is stated in the 
original patent to be, "to separate oats and 
other foreign substances from small wheat, 
after the latter has beep separated from 
screened Jieavy wheat by any of the known 
implements in use." And tliis also appears 
as the leading object in the specification of 
the reissue. It is claimed by the defend- 
ants that the reissued patent differs fi"om 
the original in one particular, and that one 
an important element in the question of 
patentability of the complainant's machine. 
That is, in the original, the motion is de- 
scribed as a "shake motion," and in the 
reissue as a "lateral shake motion, or at 
right angles to the passage of the wheat." 

On examination of the original drawings, 
which are to be regarded as a part of the 
specification of the original patent, I find 
that they show the motion of the screens 
to be of necessity a lateral one, an4 at right 
angles to tlie passage of the wheat over the 
zigzag screens. This then obviates that ob- 
jection to the reissued patent 

In determining this case, the first question 
presented is, was the invention of the com- 
plainant patentable? It is not claimed 
that the machine is new in its separate 
parts. It is but a combination of old de- 
vices invented and used before the issuing 
of the patent to complainant. It is not 
claimed even by the defendants that the 
parts of this machine in combination in the 
form it presents, were used before the com- 
plainant's patent; but that parts of it were 
invented and used before in the devices giv- 



en in evidence on behalf of the defendants. 
E^om a careful examination of the machines 
given in evidence by the defendants, and 
claimed to have become in use before the is- 
suing of this patent, I find that wheat sepa- 
rators were before that in use, having, first, 
zigzag screens and boxes having a shake 
motion; second, zigzag screens and boxes 
having a side shake motion; third, zigzag 
screens and boxes having a shake motion, 
and a side shake motion used in connection 
with a fan blast and vertical spout. All of 
these devices ai*e used in the complainant's 
machine, but all of them are not used in any 
one of tiie machines in use before the com- 
plainant's patent. The combinations are 
different in the complainant's machine. He 
does not claim that any one of the devices 
used by him in the combination singly is a 
new invention, but claims his combination. 

In the case of Hailes v. Van Wormer [20 
Wall. (87 U. S.) 353] it is said by Justice 
Strong: "It must be conceded that a com- 
bination, if it produces new and useful re- 
sults, is patentable, though aU the constitu- 
ents of the combination were well known 
and in common use before the combination 
was made. But the results must be the 
product of the combination and not a mere 
aggregation of several results, each the com- 
plete product of one of the combined ele- 
ments. Combined results are not necessari- 
ly a novel result, nor are they an old result 
obtained in a new and improved manner. 
Merely bringing old devices into juxtaposi- 
tion, and there allowing each to work out its 
own effect, without the production of some- 
thing novel, is not invention," In the light 
of this decision let us examine 'the com- 
plainant's machine, as to the object sought 
to be obtained by the combination, and the 
results of that combination actually pro- 
duced by this aggregation of old devices. 
The purpose to be accomplished is the com- 
plete sepai*ation of oats from wheat This 
is done by the manner in which the screens 
and boxes are located and constructed, their 
width, inclination, and motion, as well as re- 
lation to the blast from the fan through the 
vertical spout. 

The evidence shows that it does accom- 
plish this result. The evidence does not 
show that either of the machines referred to 
by the defendants, as in use before this pat- 
ent, obtains this resvilt Several of them, 
no doubt to some extent separate some of 
the oats with other impurities from wheat, 
but they do not attain the object of this ma- 
chine. They faU far short if it And what 
they do accomplish is not done by the same 
combination. The result of this combina- 
tion of complainant is, then, a new result, 
one that has not before been obtained. Is it 
a useful result? To effectually get oats out 
of wheat before manufacture into flom: 
which, if retained and ground with it, ma- 
terially depreciates the mai'ket value, as well 
as the use of flom*, cannot certainly be denied 
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to be useful in its results. I am of the opin- 
ion, therefore, that the complainant's machine 
is patentable, ana that his patent is a valid 
one. 

The next question is: Have the defend- 
ants infringed the complainant's patent? 
On this point there seems to be but little con- 
troversy. The machines used and manufac- 
tured by the defendants are almost identical 
with that of the complainant They only 
differ in the size of the machine, and the lo- 
cation of the fan being across instead of 
lengthwise, and the location of the grain 
spout. Otherwise the construction is the 
same substantially, having in fact aU the 
combinations and principles, only slightly 
differing in their location, that characterize 
the complainant's machine. I find, there- 
fore, that they have infi'inged upon the pat- 
ent of the complainant, and a decree may be 
entered in favor of the complainant, with the 
usual reference to a master to take and state 
an account of damages. 

No injunction was asked for on the hear- 
ing, as the original term of the complain- 
ant's patent had expired; although it was 
conceded in the argument that the patent 
had been extended since the commencement 
of this suit. This needs to be set up by a 
supplemental bill or other proceedings in or- 
der to authorize an injunction. 

NOTE [from original report]. This case 
went to the master, and after final decree to 
the supreme court of the United States. Tiie 
decree of the court was modified in certain 
particulars, but the principles announced in this 
opinion were aflu-med. See [Parks v. Bootli] 
102 U. S. 96. 

[NOTE. Affirmed on appeal to the supreme 
court, iSIr. Justice Clifford assigning as a 
gi'ouud, with others: "JIachines called 'grain 
separators,* it is admitted, are manufactured 
and sold by the respondents; but they denied in 
their original answer that their separators were 
in all respects constructed in the same manned' 
as the apparatus of the complainant, * * -* 
They still insist that the reissued patent of the 
complainant differs from the original, but they 
substantially admit that the machines which 
they construct and sell do infringe the invention 
of the complainant, as described in the reissued 
patent, which is suflicient for the complainant, 
as the respondents have failed to make good 
their defense that the reissued patent is not 
for the same invention as the original. Irre- 
spective of any admission, however, the court 
is satisfied, from a comparison of the two ex- 
hibits, that the charge of infringement is fully 
sustained." Parks v. Booth, 102 U, S. Ca. 
Patent No. 25,484 was granted to J. L. Booth, 
September 20, 1859; reissued November 29, 
1864 (No. 1,S26). For another case involving 
this patent, see Booth v, Seevers, Case No, 1,- 
64Sa.] 
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BOOTH et al. v. SEEVERS et al. 

[19 O. G. 1,140.] 

Circuit Court, D. Maryland. April 8, ISSl. 

Patents— IXFHiNOEMEXT — Actiox for Damages 
— Effect of Recovery. 
The recovery of profits and damages from 
the manufacturers of an infringing machine 



debars the patentee from recovering from a 
user for the use of the same machine. 
[Cited in Allis v. Stowell. 16 Fed. 787. Dis- 
approved in ICelley v. Ypsilanti Dress-Stav 
Slanuf'g Co., 44 Fed, 21.] 

This suit was brought under reissue pat- 
ent No, 1,826, gi-anted to complainant on 
November 29, 1864, for improvement in grain 
sepai'ators, for the use of a machine, which 
was one of a number, for the manufacture 
of which the complainant had recovered 
fi-om the makers, [Bill dismissed.] 

Sebastian Brown and J, B, Perkins, for 
coipplainant. 
Bakewell &. Kerr, for defendants. 

Before BOND, Circuit Judge, and MORRIS, 
Disti'ict Judge. 

This cause having been argued by counsel 
and submitted for decree, the pleadings, ex- 
hibits, and testimony have been read and 
considei'ed, and it appearing to the court 
that the machine used by the defendants, 
complained of in the complainant's bill of 
complaint, and therein alleged to be an in- 
fringement of complainant's patent, is one 
of the machines manufactured by Tm-ner, 
Parks & Co., and by them sold to Grant B. 
Turner, and sold by him to the defendants, 
and is also one of the machines included in 
the account in the case of the complainant 
against Tui-ner, Parks & Co., No. 2,249, in 
equity, in the United States cu'cuit court 
for the northern district of Ohio, and is one 
of the machines for which, since the institia- 
tion of this suit, the complainants, by the 
decree in that case, recovered from f aid man- 
ufactui'ers profits and damages, and it also 
appearing that said decree has been satis- 
fled, it is considered by the com"t that the 
complainant is not entitled to any recovery 
in this suit against the defendants in respect 
to their use of said machine; and it is there- 
fore, this Sth day of April, ISSl, ordered 
and decreed that the said bill of complaint 
be, and the same is hereby, dismissed, but 
with costs to the complainant. Perrego v. 
Spaulding [Case No, 10,994]; Steam Stone- 
Cutter Co. V. Windsor Manuf'g Co. [Id. 13,- 
33."?]; Parks v. Booth [102 U. S. 90]; Birdsell 
V. Hagerstown Co. [Case No, 1,437]. 

[NOTE. For another case involving this pat- 
ent, see note to Booth v. Parks, Case No. 
1.048.] 



Case nSTo. 1,649. 

BOOTH V. SMITH. 

[3 Woods, 19.] "■ 

Circuit Court, D. Louisiana. Nov, Term, 1S76. 

Negotiable Instruments — Voluxtauv Destkuc- 
Tiox of Pkomissokt Note — Recoveky. 

■^Tiere the payee and owner of a promissory 
note has voluntarily destroyed the same, he 
cannot recover judgment against the maker ei- 



^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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tlier upon the note itself, or upon the debt 
which was lie consideration for which the note 
was given. 

Action at law. This cause -was heard upon 
a peremptory exception to the petition, of 
whidi the following was a copy: "To the 
Honorable the Circuit Court of the United 
States for the Fifth Judicial Ch-cuit and 
District of Louisiana. The petition of Wil- 
liam B. Booth, an alien, subject of the queen 
of Great Britain and Ireland, residing in the 
parish of Placauemine, in this state, with 
respect represents: That the succession of 
Mrs. Amanda BL Smith, now under admin- 
isti-ation in the parish court for the parish 
of Piacquemine, in this state, and whereof 
airs. Caroline Reddick, 'wife of William S. 
Keddick, is administratrix, she being d citi- 
Ken of the said state of Louisiana, is justly 
and truly indebted unto your petitioner in 
the fuU sum of five thousand dollars with 
interest and cost for this, viz.: That on 
the first day of July, 1876, a settlement of 
accounts took place between your petitioner 
and said deceased at the residence of said 
deceased in said parish of Piacquemine, 
wlierein your petitioner claimed a sum in 
excess of five thousand dollars for money 
advanced to, and for the benefit of said de- 
ceased, and said deceased admitted 'a balance 
in favor of your petitioner of five thousand 
dollars, and in settlement thereof gave unto 
yom* petitioner a certain promissory note for 
said sum of five thousand dollars to bear 
interest at the rate of six per cent per annum 
from the first day of July, 1870, and payable 
in one year after date. Your petitioner 
fm-ther represents that he is unable to pro- 
duce and file said promissory note by reason 
of the same having been desti-oyed by peti- 
tioner on the fifth day of July, 1876, tha't the 
said sum is justly due and owing to your 
petitioner by the estate of the said Amanda 
H. Smith, who departed this life in said 
parish of Piacquemine, in November, 1876, 
and that although legal demand therefor has 
been made, said administratrix refuses to 
pay your petitioner said sum or to acknowl- 
edge him as a creditor." Then followed a 
prayer for judgment The exception taken 
to the petition was as follows: "Plaintiff, 
by his own showing, has no cause of action 
against defendant." 

Joseph P. Horner and W. S. Benedict, for 
plaintiff. 

E. Howard McCaleb, for defendant. 

WOODS, Circuit Judge. The exception 
must be sustained. Applying the rule that 
a pleading should be most strongly construed 
against the pleader, the petition in effect 
avers a voluntary destruction by the plaintiff 
of the evidence of the debt, to recover which 
his suit is brought. In such a case there can 
be no recovery, based either on the instru- 
ment itself or on the debt, which was the 
consideration for whicb. the instrument was 
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given: Angel v. Pelton, 8 Johns. 149; Van- 
auken v. Hornbeck, 2 Green [14 N. J. Law] 
179; Fisher v. Mershon, 3 Bibb. 527; Blade- 
V. Noland, 12 Wend. 173; Joannes v. Bennett, 
5 Allen, 173; Broadwdl v. Stiles, 3 Halst 
[8 N. J. Law] 58; Rev. Civil Code, art 2279;. 
Code Nap. art 1348; Nagel v. Mignot, T 
Mart [La.] 657, 
Judgment accordingly. 



Case ]Sro. 1,650. 

BOOTHE V. BROOKS et al. 

(12 N. B. R. (1875) 398; ^ 1 N. Y, Wkly. Dig.. 
125.] 

District Court, N. D. Mississippi. 

Baskkuptct— Act of 1867— CossTKncTiox— 

FbAUDULEXT CONVEYAJfCE. ^ 

1. The phrase of 35th section [Act March 2,. 
1867; 14 Stat. 534], "in fraud of the provisions 
of this act," construed. 

2. If a mortgagor conveys in fraud of the 
bankrupt law, actual notice must be brought 
home to the mortgagee who has taken convey- 
ance under circumstances promising materiat 
relief and assistance to the debtor, and appar- 
ently for that purpose. 

3. The new rule controls cases in which con- 
Teyance was made before the passage _oftn& 
amendatory act, provided there was no Judicial 
passage on the conveyance previous to tne 
amendment 

[Bill by J. B. Boothe, assignee in bank- 
ruptcy of Hightower & Butter, against 
Brooks, Neely & Co. Dismissed.] 

HILL, District Judge. This cause is sub- 
mitted upon bUl, answer, exhibits, and proof. 
The pm-pose of the bill is to have set aside- 
and dedai-ed void a deed of trust executed 
by said Hightower & Butler, bankrupts, on. 
the 31st day of January, 1874, by which cer- 
tain real estate described in the biU belong- 
ing to said Hightower individually, and cer- 
•tain other real estate belonging to the firm 
of Hightower & Butler, was conveyed in 
trust to secm*e the payment of the indebted- 
ness then due from them to the defendants- 
of three thousand six hundred and eighty- 
eight doUars and fifty-two cents, behig a 
balance due from the mercantile ti-ansac- 
tions between the parties for a number of 
yeai-s. The bill alleges that said Hightower 
& Butler were, at the time of this convey- 
ance, insolvent and that said conveyance- 
was made with the intention to give to de- 
fendants a preference over theh^ other a-ed- 
itors, and to defeat the object of the bank- 
rupt law, and in fraud thereof; that at the 
same time defendants had cause to believe^ 
and knew of the insolvency of Hightower & 
Butler, and of the intention and purpose of 
said conveyance as stated, and accepted the- 
same in fraud of the provisions of the bank- 
rupt law; which defendants, by their an- 
swer, deny. The proof shows that at that 

^ [Reprinted from 12 N. B. R. 398, by permis- 
sion.] 
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time Higlitower «& Butler were commercial- 
ly insolvent, if not legaUy so, and also sliows 
that defendants then had knowledge of such 
facts as constitute such commercial insol- 
A^eney, that is, that they were unable to meet 
their commercial obligations as they fell due 
in the usual com-se of business. Few, even 
among commercial men, draw the distinc- 
tion between commercial and legal insolven- 
cy, and I talie it for granted that defendants 
do not make this distinction. 

The main question to be determined is, did 
defendants at the time the conveyance was 
made for their benefit, have cause to be- 
heve that Hightower & Butler were insol- 
vent, and did they then know it was in fraud 
of the provisions of the bankrupt act? If 
they did, then the conveyance must be de- 
clared void under the provisions of the 35th 
section of the act, but if these two facts did 
not then exist, the conveyance must be up- 
held. The existence of the first fact I am 
satisfied did exist. The second fact neces- 
sary to exist to avoid the deed being de- 
nied by the answer, throws the burthen of 
proof for its establishment upon the com- 
plainant 

The meaning of the words, "In fraud of 
the provisions of this act," is anything 
which will give a preference to one ci-editor 
over another (except those who at the time 
have an existing lien or priority), and which 
will prevent an equal distribution of, and 
pai'ticipation in, the assets of the bankiiipts 
among their general creditors. 

The proof shows that the property convey- 
ed was encumbered by prior conveyances, 
amounting to some eight thousand to ten 
thousand dollars, which was then known to 
defendants, which was the prmcipal indebt> 
edness then known to defendants other than 
that due them. The proof further shows 
that when the negotiations for this securUy 
was being had, Hightower stated to j,. 
O. Neely, one of the defendants, that the 
firm owed about ten thousand dollars, and 
owned assets worth fifty thousand dollars. 
Hall, the attorney who drew the trust deed, 
states in his testimony that Hightower then 
stated to him that he had plenty to pay aU 
his debts, or twice enough for that purpose. 
The trust only conveyed the real estate of the 
firm, leaving the stock of goods then on 
hands, together with the debts due them, 
amounting nominally to a large sum, which 
was unencumbered, from anything appear- 
mg in the evidence. Time was extended on 
the indebtedness due defendants, on one 
thousand dollars, to April 1st; on thirteeen 
hundred and forty-four dollars and twent3^- 
sjx cents, to November 1st, 1S74, and on tliir- 
teen hundred and forty-fom- dollars and 
twenty-six cents, to January 1st, 1875. It 
was further promised by defendants that 
tliey would make further advances to High- 
tower & Butler to enable them to carry on 
then- business, thus postponing the time of 
payment on much the larger amount until 
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the cotton crop would come in, from which 
it was reasonable to presume a considerable 
amount might be realized from the indebt- 
edness due Hightower & Butler. 3t often 
happens among commercial men, that an 
extension of time for payment enables them 
to realize from their means, whether stock 
in trade or debts due them, by which they 
are enabled to escape bankruptcy and ruin, 
and when made in good faith for that pur- 
pose and not with the intention to obtain a 
preference over other ci-editors, or to pre- 
vent the debtor's estate from being disti-ib- 
uted under the bankx-upt law, and especial- 
ly where the party for whose benefit the con- 
veyance is made has reason to believe, and 
does beUeve, that the debtor has sufficient 
meafis to discharge his other debts,— I am 
of opinion a conveyance made to secure 
such extended indebtedness so made, and 
free fi-om any fraud or intention to obtain 
a preference over other creditors, or to de- 
feat the purpose and object of the bankrupt 
law, is not obnoxious to its provisions as 
amended by the act of June 22d, 1874 [18 
Stat. 180, § 10], which was evidently in- 
tended as a modification of the law in rela- 
tion to conveyances before that time, hold 
void under the law then in force. This was 
done to relieve the honest debtor who was 
striving to extricate himself from his em- 
barrassments and meet his liabilities, and 
was no doubt induced fi-om the large num- 
ber of this class, who, although owning as- 
sets nominally greatly in excess of their 
liabilities, could not, owing to the financial 
crisis of 1S73, realize them. This amend- 
ment, however, does not change the law 
where the intention is to obtain a prefer- 
ence over other creditors, and thus defeat 
the object and purpose of the bankrupt law, 
that is, equality among the creditors of the 
debtor's estate. 

But it is insisted that this amendment does 
not embrace or apply to this conveyance, as 
it was made before that enactment. The 
first case decided by me under this amend- 
ment, was a motion made by defendant's 
counsel to set aside the adjudication of bank- 
ruptcy of these banki-upts, on the gi-ound of 
the retroactive operation provided in this 
amendment I then decided that as the de- 
cree of bankruptcy had been made, and 
rights vested under it that the congress had 
no power to distm*b the decree, but in all 
cases where rights had not been fixed by 
the decrees of the eom-t, that aU the mod- 
ifications contained in the act would be given 
the retroactive effect And, hence, where 
conveyances Avere good at common law, and 
only void under the provisions of the banlc- 
rupt act, it was competent for congi-ess to 
repeal the law, modify, or change it, and 
such change will be enforced by the courts 
in all cases where rights were not before 
the enactment, fixed and settled. The va- 
lidity -of this conveyance not having been 
declared by the proper tribunal before the 
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passage of the amendment, and not tieing 
void by the common law, must he tested 
by the law as amended. 

Without father comment upon the plead- 
ings and proof, I am satisfied 1±iat the proof 
fails to show that the defendants at the 
time they obtained this conveyance tnew 
that the conveyance was in fraud of the 
provisions of the act as already defined, and 
for the want of the establishment of this 
fact, the prayer of the bill must be refused 
and the conveyance held valid. 



Case Ho. 1,651. 

BOOTHE V. G^EORGBTOWN. 

[2 Oranch, 0. O. 356.] ^ 

Circuit Court, District of Columbia. Oct 
Term, 1822. 

Municipal CoitponATioss — Enfouoement of Bt- 
IjAtvs — Appeal. 

1, A Tvarrant for the violation of a by-law 
should specify the by-law and the manner of 
violating it So should the judgment 

[Cited in Delany v. Washington, Case No. 3,- 
755.3 

2. No appeal lies to this court from the judg- 
ment of a justice of the peace for the penalty 
for violating a by-law of Georgetown. 

This was an appeal from the judgment of 
the mayor of Georgetown, who has, by 
charter, the powers of a justice of the peace, 
upon fom' warrants for the violation of an 
ordinance or by-law of the corporation of 
Georgetown respecting taverns. Neither 
the warrant nor the judgment specified the 
by-law, nor the nature of the violation of it 
by the defendant The judgment was sim- 
ply for ten dollars upon each warrant [Ap- 
peal dismissed.] 

THE COURT (THRUfeTON, Circuit Judge, 
absent) was of opinion, that the warrants 
were too vague, and were not aided by the 
judgment 

But air. Dunlop, for the appellee, contend- 
ed that this court has no appellate jm-isdic- 
tion in cases of violation of the by-laws of 
Georgetown. This court has no appellate 
jurisdiction of a judgment of a justice of 
the peace, except by analogy to the ap- 
pellate jurisdiction given to the county 
com-ts in Maryland by the act of 1791, c. 
68, which is only in cases of contract The 
act of congress of the 27th of February, 
1801 (2 Stat 103), "concerning the District 
of Columbia," declares that, the laws of 
Maryland as they then existed should con- 
tinue in force in this part of the district; 
and that the justices of the peace here 
should have all the powers vested in jus- 
tices of the peace, as individual magistrates, 
by the laws of Maryland, and should have 
cognizance in personal demands to the value 
of §20. If the act of Maryland of 1791, c. 
68, for the recovery of small debts, gives to 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



the justice of the peace, in Maryland, a ju- 
risdiction subject to appeal and revision in 
a higher court, and if there should be no ap- 
peal here from the judgment of the justice, 
the law of aiaryland upon that subject 
would not be continued here. It would be 
a different law. It would give a justice of 
the peace here an absolute and conclusive 
jta-isdiction; when in Maryland he had a 
jm-isdiction subject to revision. His judg- 
ment would be conclusive here, but in Mary- 
land it would be only nisi; that is, unless re- 
versed upon appeal. 

It was upon that groimd that this court 
first entertained an appellate jm-isdiction 
over the judgments of the justices of the 
peace as individual magistrates in civil 
causes; and it is apparent that its appellate 
jurisdiction could not extend beyond the 
original jm-isdiction there given to the jus- 
tices of the peace in Maryland by the act 
of 1791, c. 68, which, by the 10th section, is 
expressly confined to cases of contract If 
a new jurisdiction is given to a justice of 
the peace, of cases not within the Maryland 
statute, this com-t has no appellate jm-isdic- 
tion in those cases, unless it be expressly 
given by some statute. In Georgetown, the 
justice of the peace takes cognizance of vio- 
lation of the by-laws, under the by-laws 
themselves, and not under the law of Mary- 
land or any act of congress. In the charter 
of Washington of 1802, § 7 (2 Stat 197), it 
was expressly provided, that "all the fines, 
penalties, and forfeitm-es imposed by the 
corporation of the city of Washington, if 
not exceeding $20, shall be recovered before 
a single magistrate, as small debts are by 
law recoverable." The 7th section of the 
amended chai-ter of the 4th of Slay, 1812 
(2 Stat 726), recognizes the jm-isdiction of 
the justices of the peace for the recovery of 
fines and penalties incma-ed by breach of 
the by-laws of the corporation; and by the 
9th section "of the new Washington charter 
of 1820 (3 Stat 588), it is provided that "in 
all cases where suit shall be brought before 
a justice of the peace, for the recovei-y of 
any fine or penalty ai'ising or incurred for a 
breach of any law or ordinance of the cor- 
poration, execution shall and may be issued, 
as in other cases of small debts." Fines 
and penalties under the by-laws of the corpo- 
ration of Washington, being thus put upon 
the same groimd as small debts, which by 
the law of Maryland were to be recovered 
before a justice of the peace, it was right in 
this court to entertain appellate jurisdiction 
equally in both classes of cases. But there 
are no such provisions in the chai-ter of 
Georgetown, in regard to the by-laws or or- 
dinances of that corporation, nor in any act 
of congress respecting the same, which can 
give this com-t any such appellate' jm-isdic- 
tion in cases of violation of those by-laws or 
ordinances. 

Mr. Taney, contra. The fines and pen- 
alties under these by-laws are debts; and if 
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under $20, are small debts. Every corpora- 
tor binds himself to obey the by-laws; and 
if he violates them, he violates his contract. 
If a by-law can give jm.-isdiction to a justice 
of the peace, he may decide causes to an un- 
limited amount. The right of appeal is co- 
extensive with the jurisdiction of the jusrice. 
The act of congress of the 27th Febm- 
ary, 1801, § 11 (2 Stat 103), only authorizes 
the justices of the peace to exercise the same 
jurisdiction which they exercised in Mary- 
land, The corporation of Georgetown could 
not extend that jurisdiction; nor could they 
erect a judicial tribunal to taJie cognizance 
of their by-laws. 

THE COURT (upon consideration) or- 
dered the appeal to be dismissed. 



Case Ho. 1,652. 

In re BOOTHROYD et al. 

[14 N. B. R. 223.] * 

District Court, E. D. Michigan. May Term, 
1876.= 

BaXKKUPTCT — ^PATlTSEESniP — EXEStPTIOS. 

1. Tlie individual members of a firm are not 
entitled to esemption from the partnership 
stock. 

[Cited in Re Hughes, Case No. 6,842; Re 
Corbett, Id. 3,220.] 

2. When a partner tools: notes belonging to 
the firm and with these purchased a homestead, 
three days before the bankruptcy of the firm, 
and with Iinowledge of its insolvent condition, 
held, that he was not entitled to retain the 
homestead as exempt. 

[Cited in Re Sauthofe, Case No. 12,380; Re 
Parker, Id. 10,724; Re Melvin, Id. 9,406.] 

[See note at end of case.] 

In banki-uptcy. The question in this case 
arises upon the bankrupts' claims to exemp- 
tions under the statute. These claims, as 
set forth in their schedules, are by said 
banla-upts [William H. Boothroyd and 
Frederick G. Gibbs] jointly in Schedule B, 
5, as property claimed to be exempt by state 
laws: 1st. Materials and stock, etc., proper 
to enable the petitioners to carry on their 
profession, trade, occupation and business of 
stationers and booksellers, to be excepted 
from their stock and fixtm-es in their store 
on Woodward avenue, Detroit, five hundred 
dollars. 2d. By said bankrupt Boothroyd, 
on such Schedule D, 5, "none." 3d. By said 
banki-upt Gibbs, of Schedule F, 5, as prop- 
erty claimed under the bankrupt act, "lot IG, 
in Bagg's subdivision of Park lot 65, accord- 
ing to plat on file in recorder's office, Wayne 
county, being south side of Parsons street, 
incumbered as stated in Schedule F, 1, being 
that of the individual property of said 
Gibbs," and then stated to be "mortgaged 
five hundred dollars. Hold eonti-act for 
warranty deed when mortgage settled; es- 



^ [Reprinted by permission.] 
- [Affirmed by circuit court. Case not report- 
ed. See statement to Case No. 1,653.] 
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timated value two thousand two hundred 
dollars;" and, as property claimed to be ex- 
empt by state law, ^ 'Books, prints and pic- 
tures referred to in Schedule P, 2, one hun- 
dred dollars." 

The assignee reported, under General Or- 
der 19, that he was unable from the sched- 
ules of said bankrupts to find or select any 
property to which said bankrupts, or either 
of them, have any claim as exempt, eithei- 
under the laws of the United States or the 
laws of the state of Michigan. To this re- 
port the banki'upts excepted. 1st Because 
the assignee aforesaid has not given to said 
bankrupts the exemption of stock in trade, 
materials, etc., claimed in Schedule B, 5^ 
attached to their petition in banla-uptcy. 
2d. Because the said assignee has not in 
his said report aUowed to Frederick G. 
Gibbs, aforesaid, the homestead and the 
books and pictm-es claimed as exempt in 
Schedule F, 5, attached to his petition filed 
in said cause with the petition of said fii-m of 
Boothroyd & Gibbs. 

On the hearing of the exceptions before 
the register the parties stipulated to admit 
as facts: 1st That aU the right, if any,, to- 
any homestead, was obtained by F. G. 
Gibbs from a transfer of notes to the amoimt 
of two thousand two hundred and fifty dol- 
lars to WiUiam Perkins, Jr., and that said 
Gibbs has contracted simply. 2d. That said 
notes were notes belonging to the firm of 
Boothroyd & Gibbs, said bankrupts, known 
as the McCormick notes, and received by 
them from the sale of their Bay City store 
about April 1, 1875. 3d. That said notes 
were applied as above by said Gibbs on the 
17th day of April, 1875, three days before 
the firm of Boothroyd & Gibbs filed Uieir 
petition in banla-uptcy. 4th. That at the- 
time of such application, said Gibbs, who 
was a member of the said firm, knew that 
they (the firm) contemplated filing said pe- 
tition, and that said firm could not then pay 
its debts in full. 
Opinion of the Register: 
First As to the claim to five hundred dol- 
lars in value of materials, stock, etc., to en- 
able the bankrupts to carry on their business. 
This claim is made under the state law, 
which enacts (Comp. Laws 1871, § GlOl): "The- 
foUowing property shaU be exempt from levy 
and sale under any execution, or upon any 
other final process of a court * >* * The 
tools, implements, materials,, stock, apparatus, 
team, vehicle, horses, harness or other things, 
to enable any person to can-y on the profes- 
sion, trade, occupation, or business in which 
he is wholly or principally engaged, not ex- 
ceeding in value two hundi-ed and fifty dol- 
lars." The bankrupts claim not only that 
thej' are a "person" within the meaning of 
this section, so that they become entitled to 
the advantage to be derived from its provi- 
sions—an advantage which seems by the stat- 
ute to be limited to two hundred and fifty dol- 
lars in amount— but they seek to enlarge 
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their privilege by claiming ^s many sums of 
two Iiundred and fifty dollars as tliere are in- 
dividuals in tlie firm in wUicli the ownership 
-of the property was vested. The principle 
-of interpretation which requires a statute to 
be construed so as to effectuate its purpose 
gives some plausibility to this claim of two 
hundred and fifty dollars to each bankrupt, 
for here the statute expressly declares the 
object of this exemption to be to enable the 
person "to cai-ry on the business in which he 
is -wholly or principally engaged." The part- 
nership having been dissolved by the bank- 
ruptcy, it is as.individuals only that they can 
be considered as within the purposes of the 
4ict. As an artificial" person— a description 
which applies to partnerships as well as cor- 
porations—a claim for two hundred and fifty 
■dollars would be met by the objection that 
:such "person" had ceased to exist This ob- 
jection is avoided in this case by the claim 
•of two hundred and fifty dollars for each 
member of the fii-m; and if the statute in- 
tended this, then the gross amount of the ex- 
-emption can be indefinitely extended at the 
will of the partnership. It may be inquired, 
moreover, if this be the right of each in- 
■dividual, ought not the claim to have been 
5o asserted in this case in the schedules? 
Neither Boothroyd nor Gibbs set up any 
«uch claim in their individual schedules; 
probably because it was seen that the prop- 
■erty out of which the exemption was claimed 
was not the property of either Boothroyd or 
■Gribbs, but of the ai-tificial "person" of Booth- 
royd & Gibbs, a totally distinct ownership, 
4ind so set forth in the schedules; and the 
practical question, tlierefore, is whether, un- 
■der the form of a designation of exempt 
property, the powers of this court can be em- 
ployed to take the property of Boothroyd & 
<?ibbs in value to the amount of five himdred 
<Iollars, and disregarding the rights of these 
partners, inter sese, or rather assuming with- 
■out proof that they are equal in respect to 
their ownership, or interests in the specified 
4imount of stock, etc., grant two hundred and 
fiftj' dollars of it in value to Bootlu-oyd and 
two hundred and fifty dollars of it to Gibbs, 
which niust be" the effect of the action of the 
-court if the exceptions be sustained, except 
upon the theory that the partnership of the 
l>anla*upts for this purpose still continues, 
which probably will not be claimed. The 
court is asked in fact to change a title to 
property; and the question is whether sec- 
tion 5054 of the Revised Statutes confers 
upon this court any such power. In -seeking 
4in answer to this question it seems pertinent 
to observe that exemption laws, that is, laws 
to prevent the forced sale of property on exe- 
cution, never confer a right of property. 
Tlieir sole function is to leave the property, 
which might otherwise be subject to a forced 
sale, untouched, with every right of owner- 
ship intact. Section 5054, the section which 
-declares the effect of the instrument by which 
the property of the banki'upt passes to the 
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assignee, dedares that there shaU be excepted 
from the operation of the provisions of 
this- section « * * such * * « property 
* * * as is exempted from levy and sale 
upon execution or other process, or order of 
any comrt by the laws of any state in which 
the banlirupt has his domicile, etc., and pro- 
vides "that the foregoing exception shall 
operate as a limitation upon the conveyance 
of the property of the bankrupt to the as- 
signees; and in no case shaU the property 
hereby excepted pass to the assignee or the 
title of the banki-upt thereto be impaired or 
affected by the provisions of this act" It 
seems to me that it was the intention of the 
act of congress to leave the excepted property 
in exactly the same condition, as to owner- 
ship, that it would be if the bankrupt act 
had not been passed, or as it would be if 
the person whose rights and interests are in 
question had never become in any way sub- 
ject to the provisions of the act The duties 
of the assignee are simply to ascei-tain, to 
designate excepted properly and let it alone. 
It is not possible for him to confer any new 
. right, or to create a property interest which 
did not before exist I am therefore of opin- 
ion that he was right in refusing to designate 
any of the partnership property to -the in- 
dividual use of the bankrupts, and that this 
exception should be overruled. 

Second. As to the claim of the banki-upt 
Gibbs to the exemption of a homestead. The^ 
property claimed is described in the indi- 
vidual schedule of the bankrupt as of the 
estimated value of two thousand two hun- 
dred dollars, subject to a mortgage of five 
hundred dollars, for which the bankrupt 
"holds contract for warranty deed when the 
mortgage is settled;" and the stipulation of 
. facts admits that aU the right to the property 
was obtahied by Gibbs by a transfer of 
promissory notes amounting to two thousand 
two hundred and fifty dollars, which were re- 
ceived by the firm of Boothroyd & Gibbs, 
about April 1, 1875, for the sale of their store 
in Bay City; that the notes were thus ap- 
propriated by Gibbs on the 17th day of April, 
three days before the filing of the petition in 
this case, and, at that time, Gibbs knew that 
the firm could not pay their debts in full, and 
contemplated filing a petition to be adjudged 
banki-upts. That an appropriation of the 
partnership property of an insolvent firm by 
one of its members to his individual use 
would in equity be held void as against 
creditors, I suppose may be confidently as- 
sumed; that yie creditors in a proper case 
would be entitled to pm-sue such property 
and recover it from any party having knowl- 
edge .of the facts; and that no change in 
the form of the property would prevent the 
creditors from insisting that whatever inter- 
est remained in the partner who thus appro- 
priated the firm property, equity would de- 
cree as held in trust for the creditors of the 
firm, may also be assumed. The equitable 
title to these notes, then, if in the hands of a 
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pai'ty with notice, -was, at tlie date of the 
banla-uptcy, in the firm of Bootliroyd & 
Gibbs. If Perkins, the transferee, took them 
without notice, or if for any reason he may- 
hold them as a valid payment on his con- 
tract with Gibbs, the property for which the 
notes have been exchanged is none the less 
the propertj^ of the fii-m of Boothroyd & 
Gibbs; and the question is, whether one 
partner can be assigned a homestead out of 
the partnership estate; for I presume it will 
not be doubted that the same circumstances 
which would render a transfer of partner- 
ship property to a third person void, would 
render void a transfer of partnership prop- 
erty by the firm to one of its members. It 
is tiTie, that the facts conceded for the pur- 
pose of the hearing do not show any consent 
by Boothroyd to the appropriation of the Mc- 
Cormick notes by his partner; but, even if 
such consent were shown, it would not, in 
my judgment, in view of the insolvent con- 
dition of the firm, and the banla-uptcy then 
contemplated, make the transfer of the notes 
so far valid as that they or the proceeds of 
them should become the individual property 
of Gibbs; and in the absence of this effect, 
no homestead claim can be maintained by 
Gibbs under the statutes of Michigan. The 
homestead laws of Michigan require owner- 
ship in and occupancy of the property claim- 
ed to justify its exemption. This ownership 
may be in the fee of the land on which the 
dwelUng occupied is situated, or it may be 
derived under a contract for the purchase of 
it. But that ownership and occupancy must 
concur in the claimant has been uniformly 
held by the supreme com-t of Michigan for 
more than twenty years. See Wisner v. 
Fai-nham, 2 Mich. 472; Beecher v. Baldy, 7 
Mich. 488; McKee v. Wilcox, 11 Mich. 358; 
Dyson v. Sheley, Id. 527; and Coolidge v. 
WeUs, 20 Mich. 79. It seems unnecessary to 
cite the provisions of the bankrupt act to 
show that the appropriation by Gibbs of the 
McCormick notes was fraudulent, within the 
meaning of that act. Assuming that the 
transaction was known to and approved by 
Boothroyd, then it is apparent that it was a 
transfer in contemplation of the banki'uptcy 
(by Boothroyd & Gibbs) to Gibbs, who, of 
course, knew that it was made in contempla- 
tion of bankruptcy, with a view to prevent 
the property from coming to the assignee in 
bankruptcy, and, therefore, void, under the 
provisions of section 5129 of the Revised 
Statutes; and certainly this court will not 
hold that partners as between themselves 
may make valid transfers of their property 
imder circumstances which would render 
such transfers void as between them' and 
third persons. And if Boothroyd did not 
consent to the transaction, that circum- 
stance surely will not commend it, either 
upon moral or legal grounds, to the favor- 
able consideration of the court. I am there- 
fore of opinion that the assignee was right 
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in refusing to designate the property as an 
exemption to which tlie banla-upt Gibbs is 
entitled. 

Thhrd. As to the "books and pietiu-es" 
claimed n-j exempt The statute under which 
iMs claim is asserted (Comp. Laws Mich. 
1871, § 6101) specifically exempts "the li- 
brary and school-books of every individual 
and familj'-, not exceeding one htmdred and 
fifty dollars, and all family pictures." If the 
value of the property claimed in this item 
be correctly stated, the books, I think, are 
clearly exempt; for the books and pic- 
tures together do not amount in value to the 
sum specifically exempted. If the pictures 
had been set forth as "family" pictm-es, they 
also would be exempted, irrespective of their 
value; but if not "family" pictures, it is 
still within the power of the assignee, under 
the general authority given to him, to desig- 
nate them as exempt; and the neglect to do 
so I am more inclined to regard as an inad- 
vertence on his part than as a deliberate 
purpose. At any rate, I think that they 
should be designated as exempt, and there- 
fore that to this extent the exceptions of the 
banlci-upt Gibbs to the report of the assignee 
should be sustained.' 

Hovey K. Clarke, Register in Bankruptcy. 

Atkinson & Atliinson, for bankrupts. 
P. G. Russell, assignee, in pro. per. 

BROWN, District Judge. The question 
whether a member of a partnership, dis- 
solved by bankruptcy, may have an exemp- 
tion from the stock in trade of the firm, 
has been discussed in many states and in 
several of the district courts, under the 
banlvTupt law, and the opinions seem to be 
in direct conflict. The technical argument 
of the register in this case, that tlie firm 
is dissolved by the bankruptcy, and that it 
is not a "person" within the meaning of the 
exemption laws, because it has ceased as 
an entity, and tliat no member of the firm is 
entitled to an exemption, because he has no 
individual property from which an exemp- 
tion can be claimed, is a very strong one, and 
I am not sure that it is not unanswerable. 
At the same time, in several cases the com-ts 
have gone so far in applying the maxim that 
exemption laws should be liberally construed, 
as to hold that the individual members of 
a firm are entitled to exemption from the 
property of the firm. Were this a new 
question, I should give the subject a much 
more labored research and careful considera- 
tion than I deem necessary at present But 
I cousider the law in- this district as put to 
rest by the decision of my learned prede- 
cessor in Re Blodgett [Case No. 1,555], 
where the very question at issue here was 
decided adversely to the exemption. Nearly 
all the cases decided up to that time are 
cited in the opinion, and the learned judge 
evidently bestowed upon the matter his 
usual careful consideration. A different 
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view has lately been talien by Judge Treat, 
of Missouri, in Re Richardson Pd. 11,776]; 
but as this was -a mere reiteration of the rule 
laid down inthe Case of Young [Id. 18,148], 
previously decided by him, I think it adds 
nothing to the weight of authority against 
the position taken by Judge Longyear. My 
intention is to follow the pfior decisions of 
this court, unless I am weU satisfied in my 
own mind they are wrong, or until reversed 
by a higher com-t In this case I have no 
hesitation in following the opinion in Re 
Blodgett, and in affirmtag the action of the 
register. I am fm-ther confirmed in this 
view of the law by the recent opinion of 
Judge Dillon in the case of Btindlin v. Ven- 
ney [Id. 6,018], by Judge Welker in Re 
Tonne [Id. 14,095], and by Judge Erskine 
m Re Stewart [Id. 13,420], where the pre- 
cise question was passed upon. 

In relation to the homestead, it was conced- 
ed that all his right to it was obtained by 
Gibbs from a transfer of notes, to the amount 
of two thousand two hundred and fifty 
dollars, to William Perkins; that these notes 
belonged to the firm, were known as the 
McOormick notes, and received by them 
from the sale of then* Bay City store, 
about April 1st, 1875; that the notes were 
applied in pm*chase of a homestead by 
Gibbs, on the 17th of April, 1875, three days 
before the firm of Boothroyd & Gibbs filed 
thehr petition in banla-uptcy; and that at 
the time of such application, Gibbs was a 
member of the firm, and knew that the firm 
contemplated filing such petition, and that 
it could not pay its debts in full. I fully 
concur in the opinion of the register upon 
this point, that the transfer of the McCor- 
miclc notes was not less a fraud upon the act 
because they were transferred to one. part- 
ner instead of to a third person, the intent 
being to prevent their coming into the hands 
o^ creditors. Indeed, if the facts of this 
case called for it, I think I should be pre- 
pared to go much further, and to hold that 
a debtor, knowing himself to be insolvent, 
has no right, upon the eve of bankruptcy, 
to take his property and invest it in a home- 
stead. Such was apparently the view taken 
by the comrts in the case of Brackett v. Wat- 
kins, 21 Wend. 68, and Grimes v. Bryne, 2 
Minn. 89 [Gil. 72], and in the Matter of 
George 0. Wright [Case No. 18,067]. I am 
aware that it was held by the supreme court 
of this state, in the case of O'Donnell v. Se- 
gar, 25 Mich. 367, that the disposing of prop- 
erty subject to execution, for the purpose 
of investing the proceeds in or converting 
them into exempt property, would not de- 
prive the party of an exemption, so long as 
his property is really such as the statute re- 
quires, and that such conversion woidd not 
constitute a legal fraud. Similar views 
were apparentiy entertained by the court in 
the Case of Henkel [Cases Nos. 6,361 and 
6,362], in consti'uing the statute of California, 
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following and approving the case of Randall 
V. Buffington, 10 Cal. 491. A similar rtde 
apparentiy obtains in the state of Texas. 

Whether the supreme coui-t will apply the 
same principle of law to the case of a home- 
stead which was applied to the exemption 
of personal property, in O'Donnell v. Segar, 
I doubt But I cannot believe it possible 
for a court to hold that the conversion of 
a stock in ti-ade of a firm into a homestead, 
upon the eve of bankruptcy, with full knowl- 
edge of its insolvent condition, would not be 
a legal fraud of which the com't could take 
notice. It is by no means necessary to say. 
as was argued by the com-t in Re Henkel 
[Case No. 6,362], that every purchase of a 
homestead must be held void as against aU 
existing creditors at the time of the pur- 
chase. This does not follow as an infer- 
ence from tiie position assumed. All I intend 
to say is this: that the pm-chase by an in- 
solvent trader of a homestead, upon the eve 
of banki-uptcy, with knowledge of his in- 
solvent condition, and for the pm-pose of 
placing the property beyond the reach of 
process, is a legal fraud which no court 
should hesitate to hold void as to creditors. 
The magnitude of such a fraud would be 
more apparent in states where the law ex- 
empts a farm or lot of land wholly irrespec- 
tive of its value, and where a party might, 
on the eve of bankruptcy, invest a large for- 
tune in a homestead; but the principle is 
the same everywhere. As the register de^ 
cided in favor of the exemption of books and 
pictures, and no question is made as to the 
correctness of his ruling upon this point, his 
report must be confirmed. 

[NOTE. On appeal to the circuit court this 
decree was affirmed (case not reported). Subse- 
quently Gibbs gave a mortgage on this home- 
stead to his attorneys for ?250 for services ren- 
dered in contesting his claim. The assignee pe- 
titioned for an order demanding the surrender 
of the premises and the release of the mortgage, 
whereupon the court entered a decree for tiie 
petitioner. See In re Boothroyd, Case No. 1,653, 
following.] 
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In re BOOTHROYD et al. 

CL5 N- B. R. 368; ^ 2 Cin. Law Bol. 139.] 

District Court, E. D. Michigan. April Term, 
1877. 

BANKBOPTOT — ESEMPTIOXS — ^RlGHT OF WiFE — 

SuMjrAKY Relief. 

1. A wife aecLiiires no separate rights in a 
homestead which her husband has purchased in 
his own name in fraud of his creditors. 

2, A person taking a mortgage upon a lot 
claimed as a homestead,, after a decree declar- 
ing the same not to be exempt as such, may be 
ordered summarily to release his security. No 
plenary suit at law or in equity is necessary. 

[Cited in Re McKenna, 9 Fed. 29.] 

^ [Reprinted from 15 N. B. R. 368, by permis- 
sion.] 



BORDEN (Case No. 1,654) 



[3 Fed. Cas. page 896] 



In bankruptcy. On petition of assignee 
[of WiUiam H. Bootliroyd and Frederick G. 
Gibbs] for an order directing Gibbs to va- 
cate a certain lot Iieretofore claimed by bim 
as a homestead, and certain mortgagees to 
discharge a mortgage given by him. [Grant- 
ed.] 

The petition sets forth that in 1S75 Gibbs 
appropriated certain money belonging to the 
firm of Boothroyd & Gibbs for the purchase 
•of a homestead, in fraud of the rights of the 
partnei'ship creditors, and claimed the same 
as exempt under the laws of this state. 
His claim was disallowed by this eom-t [Case 
No. 1,652] and upon appeal to the circuit 
com-t the deci'ee was affirmed [unreported]. 
That after the decision disallowing his claim 
to the homestead, his attorneys, Messrs. At- 
kinson, procured from Gibbs a mortgage 
upon the same for the sum of two hundred 
and fifty dollars for their services in con- 
testing his claim. That petitioner has de- 
manded the sui'render of the premises by 
Oibbs, and the release of this mortgage, 
which has been refused, and he therefore 
asks the interposition of the com-t. Re- 
spondent Gibbs claims, in substance, that he 
is a married man, has a wife and family, 
who, with himself, occupy the premises; 
that his wife refuses to execute any convey- 
ance or deed to the assignee, or to join with 
him in any conveyance or assignment 
Messrs. Atkinson admit receiving the mort- 
gage as stated; allege that Gibbs is a mar- 
ried man and resides on the land with his 
family; that his wife, wha claims the lot as 
:a homestead, united with him in executing 
the mortgage; they insist that the rights of 
the wife have never been determined and 
never can be litigated by summax*y proceed- 
ings; that until her rights are destroyed the 
lot must be regarded as a homestead; that 
such rights can only be determined by a reg- 
ular suit at law or in equity; that the claim 
of the mortgagees cannot be set aside except 
by suit, and they deny the jurisdiction of the 
■com-t to determine the matter in this way. 

Mr. Holbrook, for assignees. 

Atkinson & Atliinson, for respondents, 

BROWN, District Judge. By Comp. Laws 
tlSTl, vol. 2, p. 1749], § 6137, "a homestead 
. . . owned and occupied by any resi- 
dent of this state shall not be subject to a 
forced sale on execution." Respondents rely 
upon the decision of the supreme court of 
this state in McKee v. Wilcox, 11 Mich. 3GS, 
as sustaining their position that Gibbs and 
his family cannot be ousted from the posses- 
sion of the lot in question, until the rights of 
his wife thereto have been passed upon by a 
plenary suit. The only question in that case 
was, whether a homestead could be claimed 
in land of which the party was in possession 
imder a contract to pm'chase. It was held 
that such lands were subject to homestead 
rights, and that where a married man, in pos- 



session under a conti-act to pin-chase, surren- 
dered his contract without the assent of his 
wife, the sinrrender was invalid, and his wife 
might file a bill in equity in her own name 
and have a specific performance. The ex- 
istence of the homestead having been estab- 
lished, the inability of the husband to sur- 
render it without the assent of his wife fol- 
lowed as a matter of course. The case ob- 
viously has no bearing upon the question im- 
der consideration. A moment's reflection 
wiU. show that the wife of the bankrupt has 
no interest in the lot in question, although 
occupied by her. She never owned it, and 
had no interest in it, except in subordination 
to her husband's title; this title having been 
adjudged invalid her claim vested, with that 
of her husband, in the assignee. Hersch- 
feldt V. George, 6 Mich. 456. Though the act 
provides that the homestead shall not be 
alienated without the consent of the wife, 
there must be an actual, legal homestead to 
make the act operative. 

The title of the mortgagees is no better 
than that of their mortgagors; they ai-e priv- 
ies in estate with him, and talcing the mort- 
gages as they did, after the decree in this 
court adjudging Gibbs' daim invalid, they 
are bound by the decree and no suit is nec- 
essary to set aside their secm"ity. Had they, 
instead of taking a mortgage, received an 
absolute deed of the premises and gone into 
possession, they might have been ousted by 
the marshal under the order of this court, 
requiring possession to be sm-rendered to the 
assignee. See Crock. Sher. § 5oS; Freem. 
Judgm. § 171; Jackson v. Hawley, 11 Wend. 
182; No8 V. Gibson, 7 Paige, 513; Jackson v. 
Tuttle, 9 Cow. 233, An order will be issued 
requh'ing Gibbs to vacate the lot in ques- 
tion, and the mortgagees to discharge their 
secm'ity. 



BOOZE, Ex parte. See Case No. 12,0DG. 
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In re BORDEN et al. 

[5 Ben. 228;^ 5 N. B. R. 12S.] 

District Court, S, D. New York. June 16, 
1871. 

BaNKROPTOT — DlSCUARGF. — FiFTT PeR CeST. 

Clause— Value. 

An appraisement of the stoeli of goods of the 
bankrupts, made a few days after the filing of 
their voluntary petition, fixed its value at a cer- 
tain sum, but they were sold by the assignee 
for much less. There was no proof that the 
goods depreciated in value before their sale. 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Taking the value at the amount realized by the ' 
assignee, the assets of the bankrupts were not 
equal to fiftv per cent, of the claims proved 
against their estate, on which they were liable 
as principal debtors: Held, that the apprais^ 
ment was exaggerated, and the amount realized 
by the assignee was the only safe guide as to 
the value of the assets, and as the bankrupts 
had not filed the assent in writing of a ma- 
jority in number and value of their creditors, 
discharges must be refused, them. 
[Cited in Re Waggoner, 5 Fed. 917.] 

[In banlo-uptcy. Petition for discharge by 
Wiliam "W. Borden and Horace P. Geary, 
banla-upts. Denied.] 

Cheney & Dixon, for bankrupts. 
C. A. Seward and J. B. Pogerty, for op- 
posing a*editors. 

BLATCHPOED, Disti-ict Judge. In this 
case, the debts proved, on which the bank- 
rupts are liable as principal debtors, are, at 
the minimum amount, $10,766.24. Fifty per 
cent, of this sum is ?5,383.12. In view of 
the testimony as .to the condition of the stock 
of goods tui-ned over by the banla-upts when 
they filed their volimtary petition in bank- 
ruptcy, July 21st, 1869, I must reject the 
appraisement of such stock made at $4,- 
G06.64, July 27th, 1S69. That appraisement 
was, on the proofs, very much exaggerated. 
How much it is impossible to say. There is 
no safe guide but the amount realized for 
tlie goods by the assignee. There is no 
satisfactory evidence that the goods suffered 
auy depreciation in value between July 21st, 
1869, and the time when the assignee sold 
them, whether before or after they came 
into the assignee's hands, or that the bank- 
rupts are entitled to have any larger sum 
taken as the value of such goods, in deter- 
mining the amount of their assets under sec- 
tion 33 of the act [of 1867, 14 Stat 533], as 
amended by the act of July 27th, 1868, § 1 
(15 Stat. 227), than the sum realized by the 
assignee. This same view, on the evidence, 
applies to aH the property of the bankrupts. 
The assignee certifies that the proceeds, in 
his hands, of property sold and of debts 
collected, and the debts uncollected but in 
his opinion good and collectible, amount to 
54,033.14. This amount does not include the 
expenses of selling the property, but such ex- 
penses were only about $250, and the $4,- 
933.14 is less than the $5,383.12 by $449.98. 
The proceedings having been commenced aft- 
er January 1st, 1869, and the debtors not 
having shown that their assets are equal, 
or have been, at any time since they filed 
their petition, equal to fifty per cent, of the 
claims proved against their estate, upon 
which they are or were liable as principal 
debtors, and not having filed the assent in 
wi'iting of a majority in number and value 
of their creditors to whom they are or have 
become liable as principal debtors, and who 
have proved their claims, discharges are re- 
fused. 

3FED.CAS. — 57 
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BORDEN V. HIBRN et al. 

[1 Blatchf. & H. 293.] ^ 

District Court, S. D. New York. March Ternr,. 
1832. 

Admiralty— JuniSDiCTioN — Joixder of Causes- 
OF Actiox—Seamek—Desertiox— Costs. 

1. Parties may join, in one libel, causes of ac- 
tion arising ex contractu, and those arising ex 
delicto, where the causes of action are so united' 
that the same evidence will apply to all— for 
example, in a suit in personam, a claim for- 
wages, and a claim for damages for an assault 
and battery committed on the same voyage. 

2. Semble, that parties may join, in a suit in- 
personam, causes of action arising ex delicto- 
against two respondents, with those arising ex 
contractu against one of them, where the same 
evidence will apply to all—for example, a claim 
against a master and a mate, for damages for 
an assault and battery, and a claim against the 
master for wages earned on- the same voyage. 

3. Joinder of causes of action in admiralty, 
considered. 

4. Whether admiralty has jurisdiction over a 
personal tort committed on board a vessel in a 
harbor where the tide ebbs and flows, quere. 

[Cited in Thomas v. Gray, Case No. 13,898.] 

5. A temporary and open absence from his- 
vessel, by a seaman, without objection from 
the master, in an intermediate port, while the 
vessel is discharging or taking in her cargo, is- 
not a desertion. 

6. Where a libellant joined, in an action in 
personam, a claim for wages with one for dam- 
ages for an assault and battery, and recovered 
his wages, but failed to prove the tort, and, 
the respondent used his evidence regarding the- 
assault and battery to resist the claim for 
wages: Held, that the respondent should re- 
cover no costs, and that the libellant should re- 
cover costs, deducting the costs of taking his; 
evidence to prove the assault and battery. 

In admiralty. This Tvas a libel in person- 
am [by Thomas Borden] against [Charles A.] 
Hiern, the master, and [Thomas] Harvey, 
the mate, of the ship Ajax. [Decree for li- 
bellant.] 

The libel alleged that, on the arrival of the 
ship at Liverpool, from New-York, the mas- 
ter ordered the libellant on shore, and re- 
fused to pay him his wages, or to allow him^ 
to retm-n to New-York in the ship, and left 
him at Liverpool, eai-rying away his chest 
and clothes, with a lai*ge sum of moneys and" 
that both of the respondents committed- va- 
rious assaults and batteries upon him, witli 
great severity and cruelty within the port of 
New-York, and at sea dm-ing the coxirse of 
th© voyage. The libellant claimed to recov- 
er against the master his wages and the- 
value of his chest and clothes, and to recover 
against both defendants damages for the sev- 
eral assaults and batteries. The answer ex- 
cepted to the joinder of the various causes of 
action in the libel. It also set up, in defence 
to the claim for wages and for the value of 
the chest and clothes, that the libellant Tvil- 
fully deserted the ship at Liverpool, was 
didy logged as absent, without leave, for 

^ [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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more than forty-eight boui-s, and never re- 
tiu'nod, and that the chest left on board was 
examined and found to contain nothing of 
any value. It also justified the alleged as- 
saults and batteries, as moderate corrections, 
necessary to subdue the mutinous spirit of 
the libellant and maintain the discipline of 
the ship. 

Washington Q. Morton and J. D. Delacey, 
for libellant. 

Abel T. Anderson and Samuel G. Ray- 
mond, for respondents. 

BETTS, Disti-ict Judge. This is a com- 
pound action against a master and a mate. 
It seeks a recovery of wages, and of the val- 
ue of a chest of wearing apparel, against the 
master, and damages for alleged assaults and 
batteries committed by the respondents joint- 
ly, upon the libellant, in this harbor, and at 
sea during the course of the voyage stated 
in the pleadings. The answer replies, with 
great minuteness, to the allegations of the 
libel; and the proceedings in the case are dif- 
fuse, and crowded with mattei-s not essen- 
tially connected with the merits of the ac- 
tion. There are not, in the multifarious 
proofs, any special featiu-os which require 
discussion. The facts proved are, in sub- 
stance, that the libellant was taken on board 
the ship at this port partiaUy intoxicated, 
and was disorderly and disobedient in his 
conduct, and that the master and mate 
forced him on board. But it is not proved 
that thej' employed a greater degree of vio- 
lence than was necessary to enforce subor- 
dination. Whatever violence, however, was 
applied, and whatever wrong, if any, was 
done, took place at the wharf, in this port, 
where the ship lay. Only a single case of 
personal chastisement at sea is proved. That 
was inflicted by the mate with a smaU rope's 
end, by the orders of the master, because of 
the flagrant inattention to duty and diso- 
bedience ot ordei-s by the libellant, whilst ho 
was at the helm of the vessel, and was no 
naore in degi-ee than was justified by the cir- 
cumstances. That portion of the charge is 
accordingly dismissed as to both of the re- 
spondents. 

The master fails to sustain his answer in 
respect to the desertion charged against the 
libellant, while the libellant does not prove 
that he was put on shore by the respond- 
ents, or refused a passage home, but es- 
tablishes the fact that ho offered himself 
to the shij) the day of her departure from 
Liverpool, and was told by the mate that 
he was not wanted, and that his place was 
supplied by another man. One was in fact 
shipped and came home in the vessel, and 
the libellant procured a passage for him- 
self in another ship. On his arrival in 
New-York, he found the Ajax in port, and 
demanded his wages and his chest and wear- 
ing apparel, but obtained neither. On these 
facts, the questions presented are: 1. Wheth- 



er these diverse matters may be embraced in 
a single action; 2. Whether the court has 
jurisdiction of the tort committed within 
this harbor; and 3. To what compensation, 
if any, the libellant is entitled. 

1. With regard to the joinder of causes of 
action, the division and nomenclature of ac- 
tions at common law afford no rule of de- 
cision for admiralty courts; because, as a 
general rule, the remedy under the civil law 
is commensurate with the right established 
by the pleadings and proofs in a cause, and 
is not made dependent upon the specialties 
of form which embarrass a suit at common 
laAv. Wood, Oiv. Law, b. 4, e. 3, § 3 et seq.. 
I speak now of that advanced state and con- 
dition of the civil law, from which the aoc- 
ti'ines and usages of tlie English equity and 
ecclesiastical courts were drawn, and do not 
regard, as applicable to the inquiry, the form- 
ed actions and other niceties which at one 
time entered into its jurisprudence and en- 
tangled its remedies. There is an obscm-itj'' 
in respect to the right of a libellant to unite 
distinct causes of action in an admiralty suit, 
which is essentially owing, I apprehend, to 
the propensity of the ~ bar and courts, in 
modern times, to identify the pleadings of 
this court with those of common law tri- 
bunals. I do not discuss the utility of the 
proposed ti*ansmutation, or inquire when it 
may have been countenanced in om" own 
maritime courts, or in the English admiralty. 
The eom-se of procedure in this country must 
be essentially at the discretion of each indi- 
vidual com't, imtil a permanent direction 
shall be given to it by the paramount au- 
thority of the supreme court. No formula 
of pleading, in this respect, has as yet been 
prescribed by that high authority; but it 
has pointedly implied. In its adjudications, 
that a libel may embrace causes of action 
arising ex conti*actu, and those arising ex de- 
litco. See The Amiable Nancy, 3 Wheat. [16 
TJ. S.] 546; s. c. [Case No. 331]. And I thinlc 
there is ground to question the propriety of 
resti'aining admiralty suits to single causes 
of action. The reason which sustains that 
practice at law, very slightly, if at all, ap- 
plies to the pleadings in admiralty, where no 
regard is paid tof the names or forms of ac- 
tions, or to modes of complaint or defende, 
and where it is never made a point of plead- 
ing whether the cas^ rests upon contract or 
tort. Laying out of View the uniting of the 
mate with the master, in a suit for wages, 
this case illustrates what I regard as the 
spirit of the admiralty practice, and its ad- 
vantages on this very head. The testimony 
to support and resist the claims to wages 
and to damages is essentially the same, be- 
cause the inquiry, whether or not the con- 
duct of the libellant on the voyage was 
wrongful, goes directly to the merits of the 
claim and defence, as to both causes of ac- 
tion. The expense and delay of taking the 
evidence at large in two suits, and of hav- 
ing two distinct trials on the same facts, 
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must be incurred at common law, wbilst this 
■court hears all the proofs and disposes of 
the rights of both parties in one action. The 
union of the mate with the master, as a 
joint trespasser, was allowable; and, no 
claim being made against the former for 
wages, the insertion in the libel of charges 
against the master for that cause, in no way 
prejudices the mate, or embarrasses the de- 
termination of the case. It is not necessary 
to speculate, in this instance, upon the ad- 
missibility of the form of pleading in that 
respect, because no case is made against the 
mate by the proofs, and he stands discharged 
of the action, on the merits. 

2. The next consideration is as to the ju- 
risdiction of the coui't over the claim to dam- 
ages for the assault and battery alleged to 
have been committed in this port. The libel- 
lant having failed to support this portion of 
Jiis case against either respondent, the court 
will not conclude itself by any present spec- 
lUation on the question of its jm-isdiction. 
The line of discrimination, if there be one, 
Tjetween a federal jm-isdiction and a munici- 
pal jurisdiction over torts committed on 
Tjoard of vessels within this harbor, where 
the tide ebbs and flows, is not one easy to 
1)0 defined or discerned. There are persua- 
sive reasons for excluding from the cogni- 
zance of the federal courts transactions spe- 
cially appertaining to the supervision of po- 
lice and municipal powers. Yet, there are 
several authorities which seem to consider 
the admiralty jm'isdiction as one and the 
same over torts committed within tide-water 
harbors, and over torts committed at sea, 
-although the torts be not specifically mari- 
time ti-espasses, or of a maritime character 
otherwise than as to their locality. Serg. 
Const Law, 202; De Lovio v. Boit [Case No. 
3,770]. I am not, however, required to ex- 
amine the question, in this instance, and 
shall leave the point open for fuller consid- 
eration, when it may come up as the one 
-controlling the decision of the com*t In my 
judgment, the libellant has established no 
right of recovery against either of the re- 
spondents on account of the alleged personal 
■wrongs, even if there were no question of 
.jurisdiction that could' interfere with his ac- 
tion, and the libel must be dismissed as to 
the respondent, Harvey, with full costs to 
T)e taxed. 

3. The master does not, in my judgment, 
-support his answer charging the libellant 
with desertion at Liverpool. It does not ap- 
pear that the libellant left the vessel clandes- 
tinely, or with intent to abandon her. He 
might have been called back at any time, 
had the master or his. officers desu-ed his 
services. It is obvious, upon the proofs, 
tliat their pm-pose was to leave him in Liv- 
eiTpool, and that they seized upon his tem- 
porary absence as a means of exculpating 
themselves. On the whole evidence, I do 
not find that the Ubellant was absent from 
-the ship for forty-eight hours at any one 
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time, without either direct or implied leave. 
The men necessarily boarded and lodged on 
shore, and shore laborers are generally em- 
ployed at the docks to discharge and load 
ships. When the crew are put to that serv- 
ice, fhe usage is, to apprise them distinctly, 
on the arrival of the ship, that the work is 
to be done by them. It would be springing 
a trap upon them, if a master might- stand 
silently by, and allow heedless and thought- 
less sailors to wander about the docks or the 
city whilst a cargo was being imladen or 
taken on board, and might, without personal 
orders or notice to them to remain with the 
vessel, cause them to be logged as deserters, 
and leave them behind desdtute. The mas- 
ter has failed to justify his conduct on this 
occasion, or to show reasonable cause for 
abandoning the libellant in Liverpool and 
denying him his wages. I shall, therefore, 
deci-ee to the libellant his full wages for the 
voyage out and back, with an additional al- 
lowance of ten days* wages for the time em- 
ployed by him in Liverpool in obtaining a 
passage home. He is also entitled to fuU 
compensation for the value of his chest and 
effects brought away in the ship, and not 
restored to him. I shall not examine into 
their value, but refer that question to the 
clerk, to take fm'ther proofs on both sides, 
and ascertain and report thereon to the 
court. The expense incurred by the libel- 
lant in taking testimony in support of his 
claim to damages for assault and battery, 
must be borne by him. The defence to that 
charge is complete. No costs, however, are 
decreed to the respondent, Hiern, against 
the libellant, because he took and used his 
proofs in respect to the alleged assaults and 
batteries, to disprove the libellant's right to 
wages; and, on that, the main gravamen of 
the suit, the decision of the court is in favor 
of the libellant, who, on the coming in and 
confirmation of the clerk's report, will re- 
ceive his costs, after making the deduction 
indicated, together with the amoimt of his 
wages, and of his damages from- the loss of 
his property on board of the ship. Decree 
accordingly. 
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BORDEN V. JIANCHESTEE, 

[4 Mason, 312.] ^ 

Circuit Court, D. Ehode Island, Nov. Term, 
1825. 

Grast op Highways by Proprietors. 

The grant of the proprietors of land to a 
town of all the proprietors' ways, called high- 
ways, conveys only such ways as are in exist- 
ence at the time, and not such as the proprietors 
reserved a right to lay out, but never laid out. 

At law. Trespass quare dausum fregit, 
and cutting trees, &c. [by Thomas Borden 

* [Reported by William P. Mason, Esq.] 
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against Benjamin Manchester]- I'lea as to 
force and arms and part of trees, not guilty: 
2. As to the residue, that the locus in quo 
"vvas a highway reserved by proprietors of 
Pocasset, and gi'anted by thern to the town 
of Tiverton, and the ti"ees on the same were 
sold by order of the town, &e. Replication 
de sua injui'ia, &c. [A verdict was given 
for plaintiff.] 

At the trial a vote of the proprietors of 
Pocasset, in 1G81, was produced, authorizing 
certain highways to be laid out; and a re- 
turn of a committee laying out certain high- 
ways. The proprietors, in 1773, passed the 
following vote: "The proprietors of Pocas- 
set Pui'chase surrender up all their right and 
title to all said proprietors' ways, called 
highways, to the town of Tiverton, and for 
the good of the public, that is to say, within 
the limits of the town of Tiverton." It did 
not appear from the records, that any high- 
way had ever been laid out, by the proprie- 
tors, over the land in controversy, although 
the land had been reserved originally for 
that pm"pose. There had been, however, a 
way de facto, for many years existing 
through the land so reserved, but it did not 
pass over the land now in controversy, but 
to the south of it. The way had been latter- 
ly altered and straightened, and in such al- 
teration was made to pass over the plain- 
tiff's land; but the alteration had not been 
made by any legal authority. Upon these 
facts 

Pearce & Searle, for plaintiff, contended, 
that the facts were not made out. 

Bridgham & Hazard, for defendant, con- 
tended contra. 

STOUY, Circuit Justice. I am of opinion 
that the plaintiff is entitled to. a verdict. 
The proprietors' vote, in 1773, applied only 
to highways then in existence, and not to 
such as wei'e in posse, under the vote in 
16S1; the right to lay out which was re- 
served "by the proprietors, but which were 
never in fact laid out. The evidence of 
long use of a particular way might perhaps 
be sufficient to authorize a presumption, that 
the way so used was afterwards laid out, 
although no record of it can be found. But 
the main difficulty will still remain, for the 
locus in quo is not within the limits of that 
way, which has been altered, and a new way 
laid over the plaintiff's land withovit author- 
ity. Verdict for plaintiff. 
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BORDilAN et al. v. EI.IZABETH. 

[1 Pet. Adm. 128.] ' 

District Court, D. Pennsylvania. 1708. 

Seasiex— Wages — Capture of Vessel — Dk^hk- 
TiON — Refusal, to Rejoin the Vessel — CoN- 

DEMXATION. 

1. The seamen of a vessel sent in for adjudi- 
cation, were carried off by the capturing frig- 
ate, and afterwards liberated, when they might 
have rejoined their vessel which was acquitted, 
and earned her freight. Wages allowed to tlie 
time the. seamen might have rejoined their ves- 
sel. 

[Cited in Pitman v. Hooper, Case No. ll.l.sii.] 

2. "V^'antonly neglecting or refusing to rejoin 
amounts to desertion. 

3. Positions ruled, in sundry cases, of vesst'ls 
carried in for adjudication. Seamen bound to 
remain with the sliip. Voluntary aban(ionmeiit 
of this duty, a forfeiture. But not where pre- 
vented from remaining on board. 

4. T-Vhile they remain, they are entitled to 
wages, &c. -They may be permitted to return 
home, without prejudice to their claims. 

5. Bound to wait for the first adjudication, 
and not longer. Claim for wages suspended 
until the fate of the ship is decided. It re- 
stored, wages for the voyage must be paid. 

6. Condemnation does not defeat the claim of 
wages for a former part of the voyage. 

[7. Disapproved in Bronde v. Haven, Case 
No. 1,924', in respect to the doctrine that sea- 
men are entitled to wages for half the time tliat 
a vessel remains in a foreign port after dis- 
charge of cargo.] 

In admiralty. This was a case, in which 
several seamen [Bordman, Wilson, and o til- 
ers], of an American ship - [the brig Eliza- 
beth], carried into a port of a belligerent 
captor for adjudication, claimed their wages- 
for the whole voyage. They were forcibly 
taken out of the Elizabeth, and put on board 
the capturing frigate. They were carried in- 
to another port of the captor, and there lib- 
erated. It appeared in evidence, that the 
seamen were informed of the place in which 
their vessel lay, and that it was in their 
power to rejoin her. She was finally acquitted, 
proceeded on her voyage, and earned her 
freight. Wages, pro tanto, to the time the 
seamen were liberated, were decreed. As to 
the residue claimed for the voyage, the libel 
was dismissed. 

[Before PETERS, District Judge.] 

It was held that the sailors, not boinir in 
fault until they neglected, when liberated, 
to re-enter the ship, should be paid to that 
time. Pun wages were given in a similar 
case, where a mariner had it not in his 
power to re-enter on board his ship. Hart 
V. The Littlejohn [Case No. 6,153]. The port, 
in which some of the mariners were landed, 
was at some distance from that in which the 
ship lay. There appeared some ground for 

^ [Reported by Hon. Richard Peters, District 
Judge.] 

- "Ship," in the maritime laws and language,^ 
is a generic term, including all vessels; without 
attention to specific description. 
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the seamen to entertain an opinion, that 
theh: ship would depart, before they could 
travel to the port in which she then was. 
This, in the opinion of the judge, re'pelled 
the charge of -unlawful intent If they had 
wantonly, and without any reasonable ex- 
cuse, or merely with a view to other employ- 
ment, neglected or refused to rejoin the ship, 
it would have amounted to desertion, and 
forfeitm-e of all claim to wages. The mari- 
ner is bound to rejoin the ship, whenever it 
is in his power; and the master is under an 
obligation to receive him. If, on either side, 
tliere have been laches, in this respect, de- 
crees have, in sundry instances, been given 
against the master, or mariner, as the one, 
or the other, was in fault. 

The judge said, that he had, on summary 
examinations, under the act of congress, in 
many cases, established the following posi- 
tions: 

First. That seamen are bound to remain 
with a neutral ship, carried by a belligerent 
party, into a port of the captors for adjudi- 
cation. 

Second. That a voluntary abandonment of 
their duty in this respect, amounts to deser- 
tion and forfeiture of wages. 

Third. But where they are prevented from 
remaining on board, either by the captors, 
■or the master, or have not provisions, or ac- 
commodations, and are without money, or 
means of subsistence, they ai'e not charge- 
xible with any consequences. 

Fourth. That while they remain to assist 
in preserving the ship, and ready to proceed 
•on the Voyage, they are entitled to their 
wages, and the master, or owner, is bound 
to furnish them with provisions, or money, 
for subsistence. Yet, if the master chooses 
to permit their retm*n home, they may so 
return, withoiit prejudice to any claims they 
legally have, depending on the fate of the 
ship. 

Fifth. That seamen are not bound to re- 
main with, or near, the ship, after an un- 
favomrable adjudication in the lower com-t 
•of admiralty of the captors, though an ap- 
peal may be entered, and the vessel remain 
in custody and xmsold. But they are boimd 
to wait, if required, for this adjudication; 
not only to tate care of the ship, and her 
•cargo, if permitted so to do, but to afford 
their testimony in the cause, when required 
to be used on the trial, in the first instance, 
a,nd transmitted among the aposteUa, in case 
of appeal. 

Sixth. That where a vessel is carried in for 
adjudication, condemned in the lower court 
of admiralty, and an appeal is entered, the 
•claim for wages must be suspended, until the 
event of that appeal is known. If the owner 
recover freight, or damages in lieu thereof, 
or the ship be restored, the wages are due, 
and must be paid, when,' and not before, he 
receives compensation, or recovers the ship. 

Seventh. The carrying in a neutral ship for 
adjudication, or even if she be legal prize, 
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does not in any event, interrupt or defeat the 
claim of the seamen to wages, for a former 
part of the voyage, in which freight has been 
earned. The seamen must recover wages to 
the last port of delivery, and for half the 
time the vessel staid there. The period of 
stay, at such last port, being thus divided, 
on a supposition that the one half thereof, is 
taken up in discharging her cargo, and the 
latter half in re-loading the ship. This lat- 
ter half of that period, is accounted a portion 
of another part of the voyage, and the wages 
accruing therefore, share the fate "of the 
ship, in the voyage interrupted by the cap- 
tui'e. 



B0RI>:MAN (FOBRESTIER v.). See Case 
No. 4.945. 



Case K"o. 1,658. 

BORBAIi V. The GOLDEN ROSE. 



[Bee, 131.] ^ 
District Court, D. South Carolina. 



1798. 



PowEU OF Master to Htpotheoate Vessel. 

Captain of a vessel not permitted to hypothe- 
cate lier for money taken up in a foreign port, 
if his owners have a representative or corre- 
spondent there, who will advance what is nec- 
essary, or if the same may be procured hy oth- 
er means. 
[Cited in The William & Emmeline, Case No. 
17,687; The Bridgewater, Id. 1,865; Le- 
land V. The Medora, Id. 8,237; Joy v. Al- 
len, Id. 7,552; Greely v. Smith, Id. 5,750; 
Cunningham v. Hall, Id. 3,481.] 

In admiralty. From the evidence -in this 
case it appears that the ship Golden Rose is 
a foreign vessel chartered by Tunno & Cox, 
merchants of this place; where the owners 
of the ship have also a correspondent That 
the captain, a foreigner, has been supplied 
by the actor with various articles, and some 
money, amounting together to about one hun- 
dred and fifty doUars. That the captain has 
been supplied, by Tunno & Cox, with money 
at different times, to the amount of about 
four hundred dollars. That these gentlemen 
had never refused payment of his orders, 
except in the present and one other instance, 
in both which the orders did not appear to 
them to be for the use of the ship. It was 
proved that they even offered to discharge the 
present demand by a note at sixty days. 
This was refused, and the present suit 
brought 

[Before BEE, District Judge.] 

The question before me is of considerable 
importance to commerce in general; it must 
be decided, therefore, on general principles, 
and according to the course of the civil law. 
All the cases quoted upon this occasion were 
determined in courts of common law, but 
upon the principles of the civil law. They 
lay down this position, which is unques- 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 
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tionably correct: that a person wlao supplies 
a vessel with, necessaries has a triple remedy, 
1st, against the owners; 2d, against the ves- 
sel; 3d, against the captain. Such person 
has the security of the ship by lien, if she 
continues in his possession; and by hypothe- 
cation duly made, whether she is in his pos- 
session, or not. His securitj' against the 
owners exists only in the port where they 
reside; and suit must be in the eoin-ts of 
common law, not of admiralty. The captain 
is personally liable, if he has made himself 
so by ah act of his own. 'S'STiile he remains 
in the port where his owners reside, and be- 
fore commencement of the voyage, he must 
be ijroQeeded against at common law. In 
foreign ports he may be sued there, or in 
the admiralty, by suit in personam. 

In the present case, I am to inquire whether 
the vessel has been so hypothecated by deed 
or implication, as to make her liable. The 
power vested in a master to impawn his own- 
er's ship or goods for necessaries furnished 
in a foreign port, is 'a legal indulgence found- 
ed on the m-gency of the case, and intended 
for the general benefit of commerce. "There 
are few rules of law," says a late writer on 
the subject, "more strictly defined than this; 
and none in which the reason and intention 
of the law are more manifest." The books 
are full and consistent upon this point of 
necessity. "Where money," says Lord Ray- 
mond, "is borrowed on a ship before the 
voyage is begun, she is not answerable in 
the admh-altj\" 1 Ld. Raym. 57S; 2 Ld. 
Raym. 9S2. The law means to favour the 
completion, not the commencement of a voy- 
age. Before the voyage is begun, and in 
ports where the owners reside, the necessity 
in question cannot exist. In foreign ports, 
great distress might arise from circumstances 
of invincible necessity, and the want of per- 
sonal credit; of these alone will courts of 
admiralty take notice; otherwise, the power 
of the master to take up money might be 
ruinous to his owners, without promoting 
the general interests of commerce. In 1 
Magens, 329, a case is reported of a suit in 
the admiralty on a bottomry bond, which 
concludes with this important remark: "Per- 
sons in seaports may learn from this case 
not to believe, or trust too easily, a captain 
whom they do not know; and, when they 
are applied to for money on bottomry, under 
cover of disti-ess, they ought to see that the 
distress really exists, and that the money is 
duly applied to the pm-poses alleged." 

In the case before me, the vessel is in a 
foreign port, but the owners have a corre- 
spondent here, the ship is under charter, and 
the captain has been supplied by the charter- 
ing merchants with money for necessaries, 
whenever he applied. The actor here may 
complain of hardship in losing his remedy 
against the ship, having already lost that 
against the captain, who is gone away. But 
com-ts of justice must proceed upon general 
principles. In declaring the law upon this 



occasion, I am not only supported by the 
foregoing decisions, but by a case determined 
by my predecessor here and by four cases 
reported by Judge Hopkinson,— see his Rep. 
163 et seq. [Liebart v. The Emperor, Case No. 
S,340; Turnbull v. The Enterprize, Id. 14,242; 
Forbes v. The Hannah, Id. 4,925; Canizares 
V. The Santissima Trinidad, Id. 2,383],— from 
the most important of which there was an 
appeal to the com-t of last resort; where his 
decree was affirmed for the reason laid down 
in page 170 of his Reports [Liebart v. The 
Emperor, supra]. The law, therefore, must 
be considered as fixed. I decree that the 
vessel is not liable for this demand, and that 
this suit be dismissed. 
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BORK V. NORTON. 

[2 McLean, 422.] ^ 

Circuit Court, D. Illinois. June Term, 1841. 

"WlTXESS — CoStPETEXCT — RlGHT TO FUEIOnT AT 

Intermediate Pout — Delats. 

1. To render a witness incompetent he must 
be interested in the event of the suit. 

2. He is incompetent if the verdict can be 
evidence either for or against him. 

3. Consignee of goods, who has delivered 
them over, without the payment of freight, is 
a competent witness in a suit, by the master of 
the vessel, against the owner of the goods, 

4. Where a vessel is unable to reach the des- 
tined port, and the owner of the cargo receives 
it, at an intermediate port, freight, pro rata 
itineris, may be recovered. 

5. The master, who is driven to an interme- 
diate port by stress of weather, and his vessel 
is unable to proceed, is bound to repair his ves- 
sel, in convenient time, or procure another ves- 
sel to convey the goods. And if he fail in this, 
he is not entitled to freight. 

6. Where the owner of the cargo is the cause 
why it is not transported to the port designated, 
full freight may be demanded. 

[Cited in Weston v. Minot, Case No. 17,453; 
Hart V. Shaw, Id. 6,155.] 

7. A permanent embargo excuses the master 
from the performance of his contract. If the 
obstruction be temporary it suspends it. 

8. A contract for the transportation of goods 
on our lakes, may not, in every respect, be sub- 
ject to the maritime rule, which applies to the 
high seas. If there be an obstruction on the 
lake, a land conveyance may he resorted to. 
This is preferable to a delay of several months. 

At law. 

Mr. Morris, for plaintiff. 
Mr. Arnold, for defendant. 

OPINION OF THE COURT. The plain- 
tifl; being master of the brig Illinois has 
brought this action for the freight of certain 
merchandise from Buffalo to Chicago. The 
amount claimed, fourteen hundred dollars. 
A wi'itten agi*eement between the defendant 
and the agent of the American Transporta- 
tion Company, by which the company bound 



^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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themselves to deliver the goods at Chicago, 
&c., at a certain sum per hundred, was given 
in evidence. The deposition of Hubbard, 
who was the consignee of the cargo, and to 
whom a part of it was delivered, was offered 
in evidence, which was objected to on the 
ground tliat he was an interested witness. 
In his deposition Hubbard being asted the 
question as to his interest, stated that he 
had none, whatever, in the event of the suit. 
But it is insisted that having received a 
part of the goods and delivered tliem with- 
out the payment of freight, he is liable to 
the plaintife for the amount, and that Ms evi- 
dence, which may establish the right of the 
plaintiff against the defendant, wiU go to 
discharge himself. This witness states that 
he delivered the goods to the defendant who, 
at the same time deposited with him five 
hundred dollars in scrip, which was to be 
subject to the order of the defendant, and 
was not to be applied in payment of the 
freight except by his direction. 

There can be no doubt that the freight is 
recoverable in the name of the master of the 
vessel. Abbott, pt 3, c. 2; 4 Cow. 475. And 
it is equally clear tliat he may recover it 
from the consignee of the goods, or the own- 
er, if they have been delivered to him and 
the freight has not been paid. The master 
had a lien upon the goods, and was not 
bound to deliver them imtil his ti-ansporta- 
tion charge was paid. And so the con- 
signee, who is liable for tlie freight, may re- 
fuse to deliver the goods to the owner- until 
the freight shall be paid. But if, in the one 
case or the other, the goods are delivered 
without payment of the freight, an action 
may be maintained for it. And it is optional 
witli the master, when the goods have gone 
into the hands of the owner, whether he will 
sue tlie consignee or the owner. He has, in 
this case, sued the owner and the question 
is, whether the consignee is a competent wit- 
ness to prove the delivery of the goods. 

Is Hubbard interested in the event of this 
suit? Can the verdict be used either for or 
against him as evidence? These are be- 
lieved to be the true questions; for if he is 
not interested du:ectly in the event of the 
suit, and the verdict cannot be used as evi- 
dence against or for him— if he have any in- 
terest it must be an interest in the question 
which does not exclude him. Although the 
plaintiff has a demand against the consignee 
and tlie owner for the freight it is not a just 
demand. A recovery, without satisfaction, 
against the owner of the goods, cannot be 
pleaded in bar to a suit against the con- 
signee. And it is very clear that the verdict 
which the plaintiff may obtain in this suit 
can bei no evidence either for or against the 
consignee in an action against him for the 
freight Then how can he be an incompe- 
tent witness? In the case of Bent v. Baker, 
3 Term R. 27, after an elaborate argument 
and consideration of the question, the court 
held that a person who had been employed 
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as a broker, by the plaintifE, in procui-hig the 
policy to be subscribed by the defendant 
and afterwards had himself subscribed as 
assurer, was a competent witness for the de- 
fendant In a replevin against one of two 
brokers, partners, who took the goods, the 
partner not sued was held competent for 
the defendant Duncan v. MeUileham, 3 Car. 
& P. 172. So, where process was issued 
against thi-ee joint trespassers and two only 
served, the other trespasser never having ap- 
peared or pleaded, he was held to be an ad- 
missible witness for the defendants; and 
the com*t said, "the incompetency of a wit- 
ness, on the ground of intei-est, must be 
confined to a legal fixed interest in the event^ 
of the suit" Stockham v. .Tones, 10 Johns. 
21. The rule is general that one coti'es- 
passer, or, indeed, any joint wrongdoer not 
sued, is a good witness for anotlier. Hum- 
phreys V. MiUer, 4 Oar. & P. 7- Where the 
plaintiff, being indebted to the witness, 
promised him an order on the fund in ques- 
tion when recovered, this was held not to 
render him incompetent. Ten Eyck v. Bill, 
5 Wend- 55. An interest in the suit pending 
can alone affect the competency of a wit- 
ness. Owings V. Speed, 5 Wheat [IS U. S.] 
420. In general the liability of a witness to 
a like action, or his standing in the same 
predicament with the party sued, if the ver- 
dict caimot be given in evidence for or 
against him, is an interest in the question 
and does not exclude him. Evans v. Eaton, 
7 Wheat. [20 U. S.] So'o. 

The deposition of Hubbard was admitted, 
and, with many others, was read in evi- 
dence. These proved that the vessel was de- 
tained at Buffalo several days, by the order 
of the defendant, until the reception of all 
his goods at that place. That after her car- 
go was on board high and adverse winds 
prevented her leaving the port; and that 
having left before the storm ceased she en- 
countered much peril, and was driven back 
to Buffalo. She left that port so soon as the 
state of the weather permitted, late in Oc- 
tober or the beginning of November, and 
passing Detroit on her way to Chicago, she 
encountei-ed high winds and floating masses 
of ice in Lake Hm-on, which placed her in 
imminent peril, and forced her back to De- 
troit, where her cargo, having been much ex- 
posed and somewhat injured, was imladened. 
Dm-ing the winter the defendant had the 
gi'eater part of his goods conveyed to Chi- 
cago, by land, at a heavy expense. So soon 
as the navigation opened in the spring, the 
vessel, with that part of the cargo which re- 
mained at Deti-oit sailed for Chicago and 
delivered it to Hubbard, the consignee, as 
above stated. Undei- this state of facts the 
plaintiff contends that he is entitled to fuU 
freight. That the delays in the voyage were 
not attributable, in any degree, to his de- 
fault, and that he performed the contract 
by running the vessel to Chicago so soon as 
it was practicable to do so, and that a prop- 
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er consti-uction of his contivnct can require 
notliing more from him than this. And, in 
the second place, it is insisted that under 
the most unfavorable view which can be giv- 
en to his case, he is entitled to freiglit pro 
rata itinoris. On the other side the defend- 
ant's counsel insists, that the plaintiff, hav- 
ing failed to perform his contract, can re- 
cover no compensation. 

Marine contracts, and this is in the nature 
of a marine contract, are not of frequent 
cognizance in our com-ts of the west; but 
the rules by which they are governed, which 
emanate from the civil and maritime law, 
are founded in good sense and the gi-eat 
principles of justice, and are not dissimilar, 
in most respects, to the settled principles of 
the common law. As a general principle 
freight on goods is not payable till delivery 
at the port for which they are shipped. 
Hawland v. The Lavinia [Case No, 6,797]. 
And it is an admitted principle that where 
the owner of the cargo is himself the cause 
■of defeating the voyage, freight is recover- 
able the same as if the voj'age had been per- 
formed. If a voyage be broken up hy an 
interdiction of commerce with the port of 
destination, after its commencement, no 
freight is payable. The Saratoga [Case No. 
12,353]. If a freighted ship becomes dis- 
abled on its voyage accidentally, and with- 
out any fault of the master, he has his op- 
tion either to refit it, in convenient time, or 
to procure another ship to carry the goods. 
If the fi-eighter disagrees to this, and will 
not suffer it, the master shall yet be entitled 
to his whole freight as of the full voyage. 
2 Bin-rows, 887. And this is conformable to 
the Laws of Oleron, art. 4 (2 Brown, Giv. & 
Adm. Law, 191). But in the event of an- 
other vessel being employed, the master 
could recover only under the first charter 
party. Ho w^ould not be entitled to any in- 
creased freight agreed to be paid by the new 
contract. Still the goods would be bound 
under the new contract, and any increased 
sum which the OM'nors might be compelled 
to pay would be chargeable, perhaps, to the 
Insurers. It is insisted that on the above 
principle the plaintiff is entitled to recover 
full freight. That the taking away of the 
gi-eater part of the goods from Detroit, was 
the act of defendant, in his own wrong, and 
■cannot prejudice the plaintiff. That he was 
ready to perform, and did perform, his part 
of the contract, by completing the voyage so 
soon as the upper lakes were navigable. 
And the cases in 4 Johns. Oh. 218; 16 Johns. 
30, 361, and 356; 10 East, 556; 2 Johns. 325; 
•9 Johns. 210,— are relied on in support of this 
<;laim. 

It may weE. be a matter of doubt whether 
aU the principles of maritime contracts of 
this nature can apply to the navigation of 
oiu: lakes and rivers. The facts of the pres- 
ent case may test this principle. The de- 
fendant is a merchant, and the cargo, in 
<luestion, consisted of merchandize. It was 



important that his goods should be conveyed 
to Chicago expeditiously, as the fall and 
winter sales were of the utmost importance 
to him. This was known to the master of 
the vessel. Under such circumstances, was 
it incumbent on the defendant to Avait some 
four or five months, until the navigation of 
the Tipper lakes opened, for the delivery of 
his goods? The vessel arrived at Chicago 
some tinie in March. This would have been 
very injurious to the defendant, and, indeed, 
might have been ruinous to him. Such a 
delay was not within the contemplation of 
the parties, nor any reasonable consti'uction 
whicTi can be given to tlie contract. 

In the case of Hadley v. Clarke, 8 Term R. 
259. the defendants contracted to can-y the 
plaintiff's goods from Liverpool to Leghorn; 
on the vessel's arriving at Falmouth, in the 
coui-se of her voyage, an embargo was laid 
on her until the further orders of council; 
it was held that such embargo only sus- 
pended, but did not dissolve the conti-act be- 
tween the parties; and that, even after two 
years, when the embargo was taken off, the 
defendants were answerable to the plaintiff, 
in damages, for the nonperformance of their 
contract. The court well remarked, that that 
was a case of great hardship; both parties 
being innocent, one must suffer. Lord Ken- 
yon put the case on the ground that a tera- 
poraiy interruption of a voyage, by an em- 
bargo, does not put an end to the contract 
And, he adds— if this contract were put an 
end to, it might equally be said, that inter- 
ruptions to a voyage from other causes 
would, also, have put an end to it— as a ship 
being driven out of her course; and yet 
that was never pretended. Instances of such 
interruptions frequently occur in voyages 
from the northwest parts of this kingdom to 
Ireland; sometimes ships are driven by the 
violence of the winds to the ports in Den- 
mark where they have been obliged to win- 
ter. A distinction, it seems to me, may weU 
be drawn between a contract for the trans- 
portation of goods upon the high seas and 
over lakes of but limited extent. In the for- 
mer case the risk are numerous, and, being 
weU understood, may, to some extent, at 
least, be protected by an insurance. In the 
latter, if the risks are of the same nature, 
they are more limited. But the main differ- 
ence is, the transportation by sea is the only 
means of conveyance in the one case, while, 
in the other, if obstructions on the water oc- 
cur by ice or otherwise, a land transporta- 
tion may be adopted. And the contract is 
made in reference to this fact, either express 
or implied. It must be an extraordinary 
case, indeed, where there is an obstruction 
of the navigation of the lakes by ice for four 
months, that the owner of the goods should 
be bound to wait this period for their de- 
livery. In the decision cited above, the plain- 
tiff recovered only £297.18, which sum he 
paid for insurance and other charges. 

But it is not material to decide this point. 
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The greater part of the goods were received 
by the defendant at Detroit, and there is no 
complaint that the residue of the cargo was 
not duly deUvered, by the vessel, at Chi- 
cago, in the spring. Now, there is nothing 
in the evidence wliich goes to show that 
the goods, received by the defendant, were 
not voluntarily delivered to him by the 
agents of the plaintiff, or of the transporta- 
tion company in whose service he was em- 
ployed. This being the fact, it must be con- 
sidered a modification of the contract by the 
parties. And it is upon this ground that a 
pro rata freight may be recovered. In the 
-case of Sompays v. Sater [Case No. 12,277], 
the court say, a pro mta freight can be' de- 
manded only upon the ground that there is 
41 voluntary receipt of the goods, at an in- 
termediate port of the voyage, and an agi-ee- 
ment to dispense with the party's transport- 
ing them farther. Where the cargo is com- 
pulsorily received by the owner, no freight is 
earned. Hustin v. Union Ins. Co. [Case No. 
6,942], "In Cook v. Jennings, 7 Term R. 382, 
where the defendant agreed to pay so much 
for freight for goods delivered at A, it was 
hdd, freight could not be recovered, pro rata 
itineris, if the ship be wrecked at B before her 
arjL-ival at A, though the defendant accept his 
goods at B. 1 Bos. & P. 634, 240; 1 East. 
628; 4 East. 45; 1 Taunt. 300. There can 
be no doubt that to entitle the master to a 
pro rata freight, where the voyage has only 
in part been perfonned, the acceptance of 
tlie goods by the owner or his agent must be 
voluntary. If the master, without sufficient 
<;ause, refuse to repair his ship, at the inter- 
mediate port, and send on the goods, or pro- 
■cure another vessel for that purpose, he can 
recover no freight. Welch v. Hicks, 6 Cow. 
4504. In the case of Mitchell v. Darthez, 2 
Bing. (N. C.) 555, which, was decided in 1835, 
where defendants chartered plaintifE's ship 
■from London to Buenos Ayres, there to de- 
liver her cargo, reload, and proceed to a port 
l)etween Gibraltar and Antwerp; freigbt for 
voyage out and home £1,300, if delivered at 
■Gibraltar, in Spain, London, or Liverpool; 
£200 to be paid in London on the vessel's 
•departure, the remainder on final delivery 
■of the homeward cargo. The ship proceeded 
to Buenos Ayres, delivered her cargo there, 
and sailed again with a cargo of hides, which 
■defendants consigned to Gibraltar. At Fayal 
the ship and about one third of the Mdes 
were lost. The vice-consul of Fayal, acting 
■on behalf of the defendants, at the request 
■of the captain of the ship, transmitted the 
residue of the hides, by another vessel, to 
defendants' consignees at Gibraltar, wbere 
they were accepted, and -the freight from 
Fayal to Gibraltar paid by defendants. 
Held, that tlie plaintifE was not entitled to 
the £1,300, freight; that he was not entitled 
to pro rata itineris for freight to Buenos 
Ayres, or from Fayal to Gibraltar, but that 
be was entitled to freight, pro rata, from 
Buenos Ayres to Fayal. Had the vessel been 
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lost at Buenos Ayres nothing more than the 
£200 could liave been claimed, and that sum 
was paid on the departure of the vessel. 

On an examination of the authorities, we 
think the rule is well settled, that wbere, 
through any cause, not within the control of 
tbe master, the voyage is terminated at an 
intermediate port, where the cargo is volun- 
tarily received by the owner, that freight 
pro rata itineris may be demanded. And in 
this case they so instructed the jury. And 
they, also, instructed the jury that the de- 
posit of the five hundred dollars in scrip, 
by the defendant, witb Hubbard, the con- 
signee, being special, could not be applied 
as a payment for freight, imless a special 
direction to that effect was subsequently 
given by the defendant. For the goods de- 
livered at Chicago the plaintiff is entitled to 
full freight under the contract. And wheth- 
er any part of this freight has been paid, it 
will be for the jm-y to determine from the 
evidence. The jm-y found for the plaintiff. 
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BORLAND V. DEAN. 
[4 Mason,' 174.] * 

Circuit Court, D. Massachusetts. Oct. Term, 

1S26. 

CoxFisCATios— Act Mass. Aprh- 3, 1779. 

Where the estate of a tenant in fee tail male 
was confiscated to the commonwealth, under 
the statute of Massachusetts of 3d April, 1779, 
providing for the confiscation of the estates of 
absentees, Jield, that the estate of the remain- 
der-man was not thereby divested, but that 
the commonwealth toolc only, by virtue of the 
confiscation, such an estate as the absentee had 
in the premises; also held, that the tenant in 
possession of the premises, under a defective 
title from the commonwealth after the termina- 
tion of their estate, was entitled to the value 
of his improvements. 

[Cited in XT. S. v. Athens Armory, Case No. 
14,473.] 

At law. This was a writ of formedon in 
remainder. -There were several pleas in the 
case: 1. The general issue, ne done pas: 2. 
A special plea, setting forth, in substance, 
that the estate bad been confiscated by a 
judgment at law, under the revolutionary 
confiscation acts of Massachusetts, as the es- 
tate of the prior tenant in tail, John Lindall 
Borland, There was a demurrer to this plea 
and a joinder in demurrer. There was also 
a claim for improvements, under the act of 
Massachusetts of 1807, c. 75. 

At the trial under the general issue, it 
appeared that Timothy Lindall, tlie ancestor 
of tile demandant, by his will on the 7th of 
July, 1760, devised the demanded premises 
to John Borland, the gi-andson of the said 
Timothy, for the natm-al life of the said 
John Borland, and after his death remainder 
to John Lindall Borland and the heirs male 
of his body issuing; and if the said John Lin- 
dall Borland should die without heirs male 

^ [Reported by WiUiam P. Mason, Esq.] 
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of Iiis bodj"- issuing, then to Frauds Borland, 
the brother of the said John Lindall Borland, 
and the heh*s male of his body issuing. Tim- 
othy Ltindall died seised. John Borland en- 
tered into possession, and died seised of his 
life estate; and after his death John L. 
Borland entered into possession, and was 
seised of the demanded premises, until the 
same were confiscated by a judgment against 
him under the confiscation act of ilassa- 
chusetts, at September term of the 0. C. P. 
for Bristol county, A. D. 17S0, and a writ of 
seisin in favor of the commonwealth was 
executed thereon. ,Tohn L. Borland died 
without issue in 1825. Francis Borland died 
in November, 1824, leaving the demandant 
[Joseph S. Borland], his eldest son and heir 
male. At the ti"ial some question was made, 
whether the heirship, as stated in the writ, 
was necessary to be proved by the demand- 
ant. The com't strongly inclined to think, 
that it was not necessary under the general 
issue; but should have been put in issue by 
a special plea; that ne done pas put in issue 
onlj^ the fact of the gift, as stated in the dec- 
laration, and not the heirship of the demand- 
ant. But the demandant being prepared 
with evidence to prove his pedigree, and 
having actually proved it, the point was not 
further moved. The tenant [Levi Dean] 
claimed under a deed of the premises by 
the commonwealth, gi-anting the fee simple 
thereof, with warranty; and Shaw and D. 
Davis, for the tenant, insisted on his right 
to the claim for improvement made thereon, 
under the act of 1S07, c. 78, if the title was 
not good in fee simple. 

Webster and Prescott, for the demandant, 
denied that it was a case within the intent 
of the statute. Here the tenant did not 
"hold by virtue of a possession and improve- 
ment," but was in under a title, good for the 
life of John Lindall Borland, and that title 
was extinguished only by lapse of time and 
his death without issue. It was therefore a 
case of possession and improvements imder 
title, not a defective title, but a good title, 
though defensible in the events which have 
occurred. The statute never intended to ap- 
ply to such a case. They cited Knox v. 
Hook, 12 Mass. .329; Newhall v. Saddler, 17 
Mass. 3o0. 

Shaw and Davis contended, e contra, that 
here the tenant held under a title in fee sim- 
ple from the commonwealth. If the demand- 
ant is right in his view of the case, the title 
of the tenant is a defective title; and it mat- 
ters not. whether the defect extends to the 
whole title, or to a part of it, to the whole 
time or estate, or to a part only. Each case 
is equally within the reach of the statute; 
and so have been the adjudications. Bacon 
V. Callender, 6 Mass. 303, is in point, 

STORY, Ch'cuit Justice. If this question 
were entirely new and unaffected by au- 
thority, I own that I should think there was 



much reason to go the whole length of the 
argument of the demandant's coimsel. The 
statute of 1807, c. 75, may be considered a 
remedial statute; but it is one, which goes 
in direct derogation of rights well estab- 
lished at the common law. The statute does 
not purport to adjust lights founded upon 
mere equities. It makes no discrimination 
between an innocent possessor or pm'chaser, 
and a trespasser knowing his own want of 
title, and acting openly in defiance of the 
rights of the legal owner. It being then a 
statute in subversion of legal riglits, protect- 
ed by the common law, it is certainly the 
duty of courts of law not to enlarge its op- 
eration beyond the fair and legal interpreta- 
tion of its terms. There is no gi-ound for 
consti-uing it by an enlarged and liberal eq- 
uity. Indeed, the class of cases, for which 
this section of the act was originally inti'O- 
duced, is well known to the profession at 
large, and especially to those who, like my- 
self, were in the legislature at the time of 
its passage. But independently of any rec- 
ollection of this sort, there is much appar- 
ent ground for arguing, that the ti'ue read- 
ing of the statute is, that tlie tenant, entitled 
to the value of his improvements, nuist be 
one, who has no title but by a possession 
and improvement. The words are, "that 
where any action has been, or may hereafter 
be commenced against any person for the 
recovery of any lands and tenements, which 
such person now holds by virtue of a posses- 
sion and improvement, and which the ten- 
ant, or person under whom he claims, has 
had in actual possession for tlie term of six 
years or "more," &c. Now, the argument is, 
that a person, who holds under a title, can- 
not be accm-ately said to be in by virtue of 
a possession and improvement, whether that 
title be defective or not And a fortiori he 
cannot be said to hold by a possession and 
improvement, when he holds under a title 
good for fife, or for any larger estate short 
of a fee simple. That there are cases quite 
as much entitled, as cases of this sort, to 
legislative protection, and cases indeed of 
greater hardship, as where an innocent piir- 
ehaser is in imder a defective title, and 
malces improvements, is {it is said) no 
ground for extending the meaning of the 
statute. The exposition must be, not of 
what the legislatm-e ought to have done, but 
of what they have done. 

But my opinion is, that this question was 
completely decided by the state coiu-t in 
Bacon v. Callender, 6 Mass. 303, soon after 
the enactment of the statute. The court 
there said, that "the statute, in its true con- 
sti'uction, must, in oxir opinion, extend to all 
cases, where the tenant, or those under 
whom he claims, has been in possession six 
years or more before the commencement of 
the suit, by any title whatever, if the de- 
mandant has a better title." These M'ords 
appear to me to express the opinion of the 
court, that wherever the tenant is in by a 
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title, whicli turns out to be defective, so far 
as respects fhe demandants, lie is entitled 
to the value of his improvements. They 
were used in a case where the tenant 
claimed a title by deed, which, as to a moi- 
etj', tm'ned out defective. It can make no 
difference, in my judgment, whether the de- 
fect he in the quantity of the land, or in the 
quantity or the quality of the estate con- 
veyed. Pro tanto the title is defective. 
Deeming- this the settled law of Massachu- 
setts, I feel myself entirely hound by it It 
is not fit here to attempt to uiti-oduce any 
rule of construing local statutes, which has 
been denied by the solemn adjudications of 
the state tribunals; and especially by a 
court of such great ability and learning as 
the supreme court of ilassachusetts. And 
there is very strong reason to believe, that 
this construction has, in practice, been found 
wholesome and productive of public good. 
I shall admit the evidence. 

tTpou this decision, the counsel for tlie de- 
mandant proposed to take an exception to 
the opinion of .the court, for the pm-pose of 
revising it; and by consent of the parties 
tlie cause was taken from the jm-yj with a 
view to a future trial upon the value of the 
improvements, if the point should be ulti- 
mately settled in favour of the tenant The 
cause then came on to be argued upon the 
merits of the special plea, and was argued 
by Webster and Prescott for the demand- 
ants, and by L. Shaw and D. Davis for the 
tenants, at great length. For the demand- 
ants were cited 1 Hale, P. G. 240; 3 lust 19; 
Stamf. Pi. 0. 187; Plowd. 354; Co. Litt 130; 
3 Bac. Abr. "Forfeiture," G; 13 Vin. Abr. 
"Forfeiture," 0, p. 439; 2 Bl. Oomm. 286; 3 
Coke, 10, 14; Fost Cr. Law, 95, 102; 4 Com. 
Dig. "Forfeitm-e," B; Jenk. Cent pp. 250, 
286, pi. 21; 2 Ander. 139; 2 Johns. 2G3; 8 
Johns. 521; Latch. 24; 2 Lev. 170; Shepp. 
Touch. 224. For' the tenant were cited 1 
Mass. 347; 4 Mass. 304; 15 Mass. 44; 2 Bl. 
Comm. 167, 168, 248; 2 Mass. St 1800, Ap- 
pend. 1055. 

STORY, Ch-cuit Justice. The question 
presented by this special plea depends upon 
the exposition of the act of the legislature 
of Massachusetts, of 30th of April, 1779, en- 
titled "an act for confiscating the estates of 
certain persons, commonly called absentees."' 
The general scope and object of that act are 
sufficiently commented on and explained in 
Martin v. Com., in 1 Mass. 347. The act de- 
clares, that each absentee, within the pm*- 
view of it, "shall De held, taken, deemed, 
and adjudged to have freely renounced all 
civil and political relation to each and every 
of the said United States, and be considered 
as an alien," It then proceeds to declare, 
"that all the goods and chattels, rights and 
credits, lands, tenements, hereditaments of 
every kind, of which any of the persons 
hereinbefore described were seised or pos- 



sessed, or were entitled to possess, hold, en- 
joy, or demand, in their own right, or which 
any other person stood or doth stand seised or 
possessed of, or are or were entitled to have 
or demand to or for their use, benefit, or be- 
hoof, shall escheat enure, and accrue, to the 
sole use and benefit of the government and 
people of this state, and are accordingly here- 
by declared so to escheat, enure, and accrue." 
It then proceeds to point out the process, by 
which a judgment, in the natui-e of an oflice 
of entitling and instruction, may be obtained 
against the absentee's estate. The proper 
proceedings were in this case had, according 
to the act, against John Lindall Borland, as- 
an absentee seised and possessed of the de- 
manded premises, and in September, 1780, a 
judgment was recovered for the same in fa- 
vor of the commonwealth, upon which a 
writ of habere facias possessionem issued, 
and was duly executed. In point of fact^ 
John Lindall Borland was, at the time of" 
this judgment, seised of the premises as ten- 
ant in tail male. 

It is not disputed, that, by the act, the es- 
tate of J. L. Borland was legally vested in 
the com-t under this proceeding and judg- 
ment It is however argued, that the es- 
tate was so vested only for the life of J. L> 
Borland, and that upon Ms death, if he had 
left issue male, the latter would have taken 
the estate per formam doni. And many au- 
thorities have been cited to prove, that under 
words equally general with the words of the 
act of 1779, where confiscation and forfei- 
tm-es have been by statute inflicted in Eng- 
land, a like construction has been adopted. 
If the case tm-ned upon this point, it would 
be the duty of the court to give to these au- 
thorities a very close examination, and to~ 
the argument itself, which is cogent and 
striking, a very deliberate consideration. 
But as J. L. Borland died without any is- 
sue male, it is wholly immaterial in this 
case, whether the estate passed for the life- 
of J. L. Borland, or during the existence of 
the estate tail. The real point of inquiry 
here is, whether the confiscation of the es- 
tate of J. L. Borland was a destruction of" 
the remainder in Francis Borland in fee tail 
male. It is said to have this effect, because 
the destruction of the prior estate tail de- 
stroys the estate in contingency in remain- 
der; and because, as a power existed in the 
tenant in tail to bar the remainder, there- 
fore the judgment ■ of confiscation shall be 
considered as an equivalent, and as a due 
execution of the power by the commonwealth. 
It appears to me very clear, that neither 
proposition can be maintained in point of 
law; and that there is no principle, by which 
the demandant's right .of recovery is shown- 
to be barred. In the first place, the remain- 
der of Francis was in no legal sense a con- 
tLagent remainder. It was an absolute 
vested estate, to take place upon the regular 
determination of the prior estate tail in J. L.. 
Borland. It was no more a contingent es- 
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tate, than an estate for life in A, with a re- 
mainder to B in fee or fee tail. Tlie time 
when the latter is to take effect in posses- 
sion is uncertain; but the interest itself is 
not uncertain, or dependent upon any con- 
tins?enc3'; hut Is vested and absolute. 

In the next place, the judgment against J. 
L. Borland was no extinguishment of his 
estate in the premises, hut an appropriation 
of it to the use of the commonwealth. The 
act of 1779 did not intend to desti'oy the es- 
tates of absentees in lands, but to vest 
them, whatever they might he, by forfeiture 
or escheat in the commonwealth. The ob- 
ject was not to declare, that a life estate, or 
fee tail or fee simple of an absentee in the 
lands, should cease and be extinguished; 
but that he was no longer capable of holding 
the same; and, as in a case of alienage, the 
commonwealth had a right, in virtue of its 
sovereignty, to take the same to its own use. 
It would be most unjust and absm'd to sup- 
pose, that the legislature meant to confiscate 
the estate of B for the offence or alienage of 
A; to take one man's property for another 
man's offence or act. Unless the terms of 
an act yyeve positive, direct, and absolute, 
no such constrxiction ought, out of a decent 
respect for the legislature, to be adopted by 
any court of law. There is no pretence for 
such a consti'uction of the present act. Fran- 
cis Borland has had no judgment against 
him, as an .absentee, within the purview of 
the statute; and it cannot be presumed, that 
the legislature meant to subject his estate to 
confiscation. The notion, indeed, that the 
-escheat or confiscation of an estate tail de- 
sti'oj-s a subsequent remainder, is entirely 
at war with the adjudged cases. The very 
point occurred in the case of a forfeiture for 
high treason in the rebellion of 1745- In the 
ease of John Gordon, in the house of lords, 
reported by that accurate and admirable 
judge. Sir Michael Foster (Fost. Or. Law, 
95), it was expressly decided that, a forfei- 
ture of the estate by a tenant in tail, for high 
treason, did not destroy a subsequent re- 
mainder in tail; but the estate was appro- 
priated to the crown only during the exist- 
ence of the prior tenancy in tail. This, it 
sliould be remembered, was the case of an 
attainder for high ti-eason, which is far 
stronger, than a case like the present, of 
escheat for alienage. It has never been sup- 
posed, that the escheat of an alien's estate 
for life, or in tail, carried with it the ex- 
tinction of all subsequent vested estates of 
remainder-men, who were citizens. The 
law, as stated by Sir Michael Foster, was 
not new; but stands confirmed by the cen- 
tury cases of Jenkins. Jenk. Cent. p. 250, 
case 41; Id. p. 286, case 21. See, also, Brook, 
Abr. Nosme. 1; 13 Vin. Abr. "Forfeitiu-e," O, 
p. 439; Dalrymple, Feuds, p. 188, e. 4. 



As to the other point, it is very difficult to 
rest it on any legal foundation. The right 
of a tenant in tail to suffer a common recov- 
ery is certainly not equivalent to the actual 
exercise of this right. While it remains un- 
exercised, the estate tail continues; and a 
fee simple can be acquired only by the dock- 
ing of the entail by the common recovery 
actually suffered. If the existence of such 
a power had been sufficient, on an escheat or 
forfeiture for an attainder, to destroy the re- 
mainder, there would be an end of the re- 
mainder in all cases of attainder of the ten- 
ant in tail. Such a doctrine has never been 
established; and the cases in Jenkins are 
an authority the other way. So also is the 
case in Brook, Abr. Nosme. 1, which cites 37 
Hen. VIII. The power of barring the entail 
was personal to the tenant in tail. It would 
not pass to the commonwealth under words 
as general as those in the act of 1779 (see 
I-atch. 24; 2 Lev. 170; 13 Vin. Abr. 439; :i 
Inst. 19;) and it was not, in fact, exercised 
by any one during the existence of the es- 
tate tail of J. L. Borland. 

It is farther suggested, that by the judg- 
ment of confiscation the commonwealth, in 
fact, took a fee simple. But upon what le- 
gal ground can this position stand? The 
libel for confiscation did not itself, as it is 
set forth in the plea, state any particular es- 
tate of which J. L. Borland was seised and 
possessed. It stands perfectly equivocal on 
the face of the libel, whether it was a fee 
simple, a fee tail, or an estate for life. The 
judgment itself, therefore, does not purport 
to give a fee simple. And if it did, it is 
clear, that it eoujd not rightfully pass any 
estate except what the absentee was seised 
and possessed of. Then, again, admitting, 
as the argument in the defence does admit, 
that the confiscation act proceeds to appro- 
priate the estates of absentees not for of- 
fences, but for alienage, it is plain that, in 
ordinary cases of alienage, the common- 
wealth could take only such estate as the 
alien himself possessed, without distiu'bing 
any estate in other persons connected witli 
it. Upon this analogy, there coidd be no 
reason for adopting an interpretation of the 
act beyond tlie appropriation of J. L. Bor- 
land's rightful estate. Indeed, the whole ar- 
gument in the defence tm'us upon the other 
points already discussed, and this can be 
maintained only as a conclusion from them. 
So fai' from the judgment's being an ex- 
tinguishment of tlie absentee's estate in the 
land, it rests upon the ground, that the com- 
monwealth is the lawful haeres factus of it, 
and ffyat it succeeds to the inheritance in 
the plight and extent, in which he held it 
My judgment accordingly is, that the plea 
in bar is bad, and that the demm-rer is well 
taken. Judgment accordingly. 
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Bankrupt Act of 1S67— Section 35 Coxstkded. 
The defendants, private bankers, received 
from the banlirupts, who were also private 
bankers, after the latter had "closed their doors 
for general business, a draft on New York for 
collection," and on being advised by their cor- 
respondents in New York of its payment there, 
then paid the full amount thereof to one of the 
bankrupts: Held, if this payment to the bank- 
rupts was made in good faith, without reason- 
able cause on the part of the defendants to 
believe that the bankrupts intended to make 
therewith any fraudulent payments or prefer- 
ences, that the defendants were not liable to 
the assignee in bankruptcy under the dSth sec- 
tion of the bankrupt act [of 1867, 14 Stat. 534]. 

la banln'uptcy. The plaintififs [Borland 
and Manlove] are assignees in banki-uptcy 
of Van Fossen & Britten, tyIio were private 
bankers in Fort Scott. Defendants [Phillips 
and Scovill] were also .private bankers in 
the same place. This action is brought to 
recover $3,000, the amoimt of a draft or 
bill of exchange on New York, whicb the 
banla-upts, a few days after their suspension, 
left with the defendants- "for collection." 
The defendants forwarded the draft to their 
correspondent in New York for collection, 
and on being advised of its payment there 
paid the full amount thereof to one of the 
bankrupts. This draft was received by the 
defendants for collection after the bankrupts 
had closed their doors for general business, 
but within four months of the bankruptcy. 
On these facts the plaintiffs sought to re- 
cover under the second clause of section 35 
of the banlcrupt act. On the trial the de- 
fendants testified that they received and for- 
warded the said draft for payment only, and 
in good faith paid the full amount of the 
proceeds thereof to the bankrupts. The de- 
fendants, although they admitted that they 
Icnew the bankrupts had suspended, also tes- 
tified that they had no knowledge of any 
intention on the part of the bankrupts to 
make any improper use of the money thus 
paid over to them; and it not appealing that 
the defendants had reasonable ground to sus- 
pect that any fraud was contemplated by the 
bankrupts, the com-t gave judgment for the 
defendants. A motion for a new trial was 
made by the plaintififs upon the ground of 
the newly-discovered evidence of Mrs. Bai- 
ley. This motion was denied for the reasons 
stated in the opinion of the court 

A. A. Harris, for plaintifCs. 

McComas & McKeighan, for defendants. 

Before DILLON, Circuit Judge, and DEL- 
AHAY, District Judge. 

DILLON, Circuit Judge. If the defend- 
ants paid over the proceeds of the draft in 
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good faith, not knowing or having reasona- 
ble cause to believe that bankrupts intended 
to make therewith fraudulent preferences or 
payments, I still think, as was decided at 
tlie trial, that they are not liable to the 
assignee. Such is the principle on which 
Darby v, Lucas [Case No. 3,573] was de- 
cided, and that case has recently been af- 
firmed by the United States supreme com't 
A motion is made by the plaintiffs for a 
new trial on the ground of newly-discovered 
evidence to show that this payment was not 
made in good faith, but with knowledge that 
the banla-upts intended to make a fraudu- 
lent preference to Mrs. Bailey. Her affi- 
davit is produced, which, unexplained, tends 
strongly to throw doubts upon the defend- 
ants' bona fides. But the circumstances 
mentioned in her affidavit are fvilly explain- 
ed by the affidavits of the. defendants; and. 
taking the facts stated in both affidavits to- 
gether, and assuming that the same facts 
would be testified to on the new trial, should 
one be granted, the result would be the same 
as before. Motion denied. 

NOTE [from original report]. See, as to sus- 
pension of payment by bankers and illegal pref- 
erences, Markson v. Hobson [Case No, 9,099]. 



^ [Reported by Hon. John F- Dillon, Circuit 
Judge, and here reprinted by permission.] 
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BOKNIO V. STOCKDALE. 

[13 Int. Eev. Bee. 20.] 

District Court, D. Louisiana. Jan. 10, 1871. 

Injuxctiox— DiSTKESS to Collect Penalty fok 

NONPATMEST OF TaX ON LOTTERY BUSINESS. 

[The penalty provided for selling lottery tick- 
ets without having paid the special tax (Act 
June 30, 1864, amended July 13, 1866) is in no 
sense a tax, and a proceeding to collect the 
same by distress may be enjoined.] 

In equity. This was a bill filed by D. 
Bornio against Stockdale, collector, etc., for 
an injimction to restrain the collector from 
proceeding by distress to collect a tax of 
$150, assessed against the petitioner as lot- 
tery ticket dealer; also to restrain him from 
attempting in like manner to collect a fine 
or penally wliich the United States assessor 
had assumed to assess against petitioner, in 
the sum of $1,000, for failm-e to pay special 
tax as such dealer. [Injunction granted.] 

By a provision of the internal revenue law 
[Act June 30, 1864 (13 Stat. 279), amended 
July 13, 1866 (14 Stat 116)], he who sells lot- 
tery tickets without having paid the special 
tax, is subject to a penalty of $1,000, and 
imprisonment not exceeding one year, in the 
disci-etion of the court. That law, it would 
seem, in hundreds of instances, imposes pen- 
alties and imprisonment for violation of Its 
enactments; but in this instance only does 
it convert the assessor into both a com*t and 
jury, authorizing him in the absence of the 
accused, and without his knowledge, even to 
pass upon the question of his guilt or inno- 
cence, find him guiltj'-, and on such finding 
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assess the penalty of $1,000, to be collected 
as though it were a tax. On the hearing, 
counsel for the petitioner argued, with much 
force, that this extraordinary feature of the 
law was in yiolation of several provisions of 
the federal constitution, and therefore void, 
Thej' insisted tliat eongi-ess could no more 
make the assessor a court to impose such a 
penalty as this than it could to determine 
and order the imprisonment, also prescribed 
by the statute. Quite a number of provi- 
sions of the constitution were quoted as pro- 
tecting the citizen against any such secret 
and summary proceedings. 

The cause was originally brought in a 
state com-t, and removed to the United 
States circuit court at the instance of the 
collector. After its removal to the latter 
court, :\Iessrs. Case & House, then first em- 
ployed for the petitioner, advised him to 
pay the tax under protest, and contest only 
the penalty in this proceeding; which was 
done. 

Beckwith, IT. S. Dist. Atty., for the col- 
lector. 
Case & Rouse, for Mr. Bornio. 

BURBLIi, District Judge, in delivering his 
opinion, mentioned the remarkable provision 
of the law above noticed, but did not deem 
it necessary to pass upon the constitutional 
questions raised, inasmuch as the injunction 
could be granted on another point made by 
the counsel for petitioner, viz., that this pen- 
alty could not in any sense be called a tax, 
and therefore the law which prescribes that 
"no suit to restrain the collection of a tax 
shall be maintained in any court" did not 
apply to such a suit as this. His honor 
tlierefore granted the injunction as prayed. 
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BORO et al. v. PHUvIjIPS COTJlSfTY. 

[4 Dill. 216;^ 6 Cent Law J. 409.] 

Circuit Court, E. D. Arkansas. Feb., 1878. 

COXSTITUTIONAI. LaW— SPECIAL ASSESSMENT — LtA- 

niLiTiES OF Counties and Districts — Levee 
Tax— Levee Bonds. 

1. A state may impose special assessments 
on districts for the purpose of building levees, 
etc., by virtue of its police power; such an as- 
sessment is not in conflict with the constitu- 
tional provision reauiring equal and uniform 
valuation of all property for purposes of taxa- 
tion. 

2. The general rule of law that "where one 
takes a benefit from the result of another's 
labor, he is bound to pay for the same," does not, 
as against the county, apply to cases where the 
benefit of the work is immediately to the ad- 
jacent property, and only incidental to the coun- 
ty at large. 

3. Wlien the county court merely acts as an 
agent for a district, and by law it is made the 
duty of the county court to assess a tax on the 
lands of the levee district to pay for the woi-k, 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



upon a failure or refusal on the part of the 
county court to discharge its duty in the prem- 
ises, mandamus is the proper remedy, but such 
failure or refusal will not make the county 
liable to a general judgment for the obligations 
of the district. 

[Cited in Aylesworth v. Gratiot Co., 43 Fed. 
352.] 

4. The county being divided into several levee 
districts, each of which is to pay its own obHga- 
tions for work done within the district, the obh- 
gations, although made payable by the levee 
treasurer of the county, are payable only out 
of the funds of the district in which the work 
was done, and cannot be made the foundation 
of an action against the county for a money 
judgment. 

[Cited in Aylesworth v. Gratiot Co., 43 Fed. 
352.] 

At law. An act of the general assembly 
of this state, approved February 16th, 1859 
[Laws Ark. p. 154, § 1], provided, among other 
things: That the county courts of the coun- 
ties of Desha and Phillips should divide the 
overflowed lands in each of said counties into 
not less than foiu: nor more than seven levee 
disti'icts; that it shoidd appoint for each 
levee district three fi-eeholdei-s, residents of 
the district for which they were appointed, 
whose duty it was to report to the county 
clerk a list of all lands in their disti'icts, re- 
spectively, subject to ovei-flow. For each 
levee district one levee inspector was, in the 
first instance, to be appointed by the county 
court, and afterwards to be elected by the 
qualified voters of the district, who was re- 
quired to give bond to the state of Arkansas, 
for the use and benefit of the levee district 
for which he was appointed. The levee in- 
spector for each district assessed the lands 
therein for levee pm*poses, the act fixing the 
minimum value of the land for this purpose 
at $10 per acre, and returned his assessment 
roll to the county clerk, whose duty it was 
to enter the same on the tax book, and to ex- 
tend the levee tax against the same at the 
rate fixed by the county court, which could 
not be less than one-fourth of one nor more 
than two per cent annually. The sheriff of 
the county collected the taxes thus assessed 
and levied, and paid the same over to the 
"levee treasurer of the county," who, in the 
first instance, was appointed by the county 
court, and afterwards elected by the quali- 
fied voters of the levee districts, whose duty 
it was to receive and safely keep the levee 
fimds of each levee district, and pay the 
same out on the order or warrant of the 
levee inspectors, drawn against the levee 
fund of their districts respectively. The 
levee inspector for each district was invested 
witii large powers, and authorized to make 
contracts for buildmg and repairing the lev- 
ees in his district, and payment for such 
work belonging to his district was to be 
made out of the fund arising from the levee 
tax assessed and collected for such district 
in the manner indicated, and the inspector 
was authorized, when money was due for 
levee work in his district, to draw his war- 
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rant upoa the ti-easm-er for the amoirnt, 
which the act declared "might he in the fol- 
lowing terms, to-wit: 

"State of Arkansas, County of : The 

levee treasurer of coimty will pay to 



or order the sum of 



dollars, out 



of any money in the treasury helonging to 

levee district No — , this day of , 

IS—. A. B. C, Levee Inspector of Levee 
District No. — ." 

By an act approved January 15th, 1861 
[Laws Ark. p.- 221], the first act was amend- 
■ed in several respects, not material to' notice, 
and the following provisions were enacted 
relating to the levee warrants or scrip there- 
tofore issued hy the levee inspectors of the 
several disti-icts: "Sec. 19. That all the levee 
honds, scrip, or drafts issued by the several 
levee inspectors of said counties prior to the 
taking effect of this act, shall he presented to 
the county derk of the county in wliich such 
honds, scrip, or drafts were issued on or be- 
fore the 1st day of January, 1862, whose 
duty it shall be to issue to the holders there- 
of the same amount of bonds, scrip, or 
drafts, bearing the same rate of interest, 
which interest shall rim from the date the 
scrip, bond, or draft bears interest before 
renewal, and each bond^ scrip, or draft shall 
be confined to the coimty and district in 
which it was issued and out of the fund of 
which the same is to be paid." It was fur- 
ther provided that the eoxmty clerk shall 
keep a register of the scrip presented to him 
for renewal, showing the date, number, 
amount, to whom payable, what inspector is- 
sued the same, and the number of the district 
out of the ftmd of which the same is payable, 
and shall file the same in his oflace for the 
Inspection of the county com't; and it was 
l)rovided that levee scrip should be received 
In payment of levee taxes in the levee dis- 
trict out of the funds of which the same is 
•made payable, and that no lands in the coun- 
ty shall be taxed for levee pm-poses that 
were not taxable for that pm-pose under the 
•Bvst act, i. e., lands subject to overflow, and 
included in a levee district. Under the pro- 
visions of section 19 of the last act, above 
quoted, the holders presented to the coun- 
ty clerk of the county levee orders or war- 
Tants, previously issued by the levee inspect- 
ors of the several levee districts in the coim- 
ty, and for each bond, scrip, or draft so pre- 
sented the derk issued a renewal bond or 
-draft A -fm'ther act, approved April 8th, 
1869 [Laws Ark.], gives to the holders of 
levee scrip or bonds, issued under the pre- 
vious acts, one year in which to present the 
.same to the county court for payment, filed 
and numbered, in order to enable the court 
to estimate the necessary amount to be lev- 
ied each year upon the land situated in each 
levee distiict, as laid ofiE and designated by 
each of said county coui-ts, and it was made 
the duty of the coimty court to levy an annual 
tax upon aE the lands in each of the dis- 
.tricts to pay the levee honds and scrip of said 



district respectively. The levee bonds or 
scrip in suit were presented to the county 
court and filed and registered as required by 
this act The coimty court refused or neg- 
lected to levy a tax on the lands in the levee 
districts to pay scrip or bonds, as required 
by the act of 1869, and no such tax has been 
assessed or collected since 1862, and no mon- 
eys arising from such a tax are now or ever 
have been in the county treasury or used or 
appropriated by the county for genei*al coun- 
ty purposes, but all moneys arising from the 
levee tax on lands, in these distiicts, were 
paid out by the levee treasm'er on levee 
bonds, or scrip issued for building and re- 
pairing levees in the several districts. The 
acts of February 16th, 1859, and January 
15th, 1861, were repealed by the act of March 
23d, 1871 [Laws Ark. p. 89, § 14]. The 
plaintiffs are holders of a large amount of 
the renewal honds issued by the county clerk, 
under section 19 of the act of Januaiy 15th, 
1861, ,and seek by this action to recover a 
general judgment against the county there- 
on. 

W. H. Hidden, lor plaintiff. 

Tappan & Horner and Palmer & Nichols, 
for defendant. 

CALDWELL, District Judge. In seasons of 
high water, a considerable portion of the fin- 
est cotton lands of the south, bordering on 
the Misssissippi and its tributaries, are subject 
to ovei-flow. The protection of these lands 
from inundation by the construction of lev- 
ees was early foimd to be practicable and 
necessary to the growth and prosperity of 
the rich alluvial districts of the southern 
states. Coeval with organized governments 
in these states, laws were passed looking 
to the reclamation of these lands by the con- 
struction of levees, and providing a mode 
in which the money should be raised to pay 
the same. The usual mode adopted for this 
pm-pose was to divide the overflowed lands 
into convenient districts, appoint local offi- 
cers therefor, to determine the location of 
levees, and to contract on behalf of the dis-. 
trict, for their construction and repair, and 
providing for a special assessment on the 
lands benefited by the construction of the 
levees to pay the cost of the same. 

The authority of the state to impose a spe- 
cial assessment for this purpose, on the lands 
benefited, is found in the police power. A 
special assessment for such a pm-pose is not 
a tax, in the sti-ict legal sense of that word, 
and hence it has been uniformly held that 
the usual constitutional provisions requiring 
the bm-dens of taxation to be equally dis- 
tributed, and requiring an equal and uni- 
form valuation of all property for pm-poses 
of taxation, have relation to taxation for 
general state and county pui-poses, and are 
not liinitations on the exercise of the police 
power, and do not inhibit special local as- 
sessments, when the fund raised is expend- 
ed for the improvement of the property tax- 
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ed. McGehee v. ^lathis, 21 Ark. 40; Cooley, 
Tas'n, pp. 401, 402, 427, and authorities 
cited. 

The policy of imposing the cost of the con- 
struction and repairs of the levees on the 
lands benefited thereby, was adopted by 
the legislature in reference to the levees in 
Desha and Phillips counties. The acts are 
explicit on that subject By their terms 
these Irnds subject to overflow are divided 
into disti-icts. Each district has its own offi- 
cers to contract on behalf of the disti-ict for 
the construction of levees. Provision Is'made 
for raising a fund to pay for all levee work 
by an assessment on the lands benefited, 
and it is expressly provided that other lands 
and property in the county shall not be as- 
sessed or taxed for this purpose. 

The acts in question adopted a scheme 
for the eonstructiou of levees and raising 
a fund to pay therefor quite independent of 
the action of the cbuntj' proper in ijs cor- 
porate capacity. The contracts for levee 
work were to be made by the levee inspect- 
or of the district, and the work was to be 
paid for out of the levee fund arising from 
the assessment made on the lands in the 
levee district. The warrant or order for 
such payment was drawn by the levee in- 
spector of the district on the levee treasurer 
of the county, an officer elected by the qual- 
ified voters of the levee districts of the coun- 
ty, and not by the qualified voters of the 
whole county, and was payable out of money 
in his hands belonging to the levee disti-ict 
in which the work was done. The levees 
that might be built were for the exclusive 
benefit and advantage of the land reclaimed 
from overflow, and for this reason the acts 
in question made provision for the whole 
cost of the consti-uction upon the lands thus 
benefited. If this scheme pi'oved inadequate 
for raising the funds, that does not "make 
the county liable. The act does not provide 
that the county shall be liable in such an 
event, or in any event, and the general mle 
"that when one takes a benefit from the 
result of another's labor, he is bound to pay 
for the same," does not apply to cases of this 
kind, where the benefit arising from the 
work or improvement is immediately to the 
adjacent property and only incidentally to 
the county at large. Ai-genti v. San Fran- 
cisco, 16 Cal. 255, opinion by Field, O. J. 
The acts impose no liability on the county. 
Neither the county court nor any officer of 
the county had any authority or power to 
enter into a conti-act, or make or create an 
obligation binding on the county in relation 
to the work. It was suggested in the argu- 
ment that a sufficient authority for the coun- 
ty coiu't to bind the county in such case was 
found in section 9, art. 6, of the constitution 
of 1836, in force at the date of the transac- 
tion, which declares "the county court shall 
have jurisdiction in every other case neces- 
saiy to the internal improvements and local 
concerns of ihe county.'' 



In 1857 an act was passed providing for 
the construction of levees in Chicot county,, 
identical in many of its provisions with the 
acts here in question, and in JMcGehee v. 
Ma this, supra, the supreme court say: "Nor 
are the levees provided for by act of Janu- 
ary 7th, 1857 [Laws Ark.], an 'internal im- 
provement and local concern,' within the 
meaning of that clause of the constitution 
above cited. These terms, as tliere employ- 
ed, relate to public internal improvements, 
and local concerns for general county pur- 
poses, which appertain to the comity at 
lai-ge as a bodj-- politic, and not to imiiro mo- 
ments for special local purposes, Avhere the 
funds expended in making the improve- 
ments are raised by assessments imposi'd 
only on the particular property improved." 
But in this case the county court has not 
attempted to make the cost of these levjos 
a charge upon the countj', and, if it had done 
so, its act would have been a nullity. By 
the terras of these acts, there were but two 
parties to the contracts to build the contem- 
plated levees— the levee inspector of the dis- 
trict, acting for and in behalf of his district, 
and the conti'actor. 

The act pointed out specifically the source 
from whence the fimd was to be obtained to 
pay for such work, and limited the pay- 
ment to that fund, and the parties must be 
presumed to have contracted in reference ta 
these provisions of the act The county was 
no party to tiie contract, and no contract or 
obligation entered into by a district levee in- 
spector could bind the coimty. What tlie 
county com't had to do in the premises was 
to levy such, rate of tax within the limits 
fixed by the act, on the lands in each dis- 
trict as listed, assessed, and reported by the 
levee inspector thereof, as might appear to 
be necessai-y to meet the obligations of the 
district. The county court was merely re- 
sorted to as a convenient and suitable agent 
for these purposes. If the county court 
failed or refused to discharge its duty, it 
might have been compelled by mandamus, 
or other appropriate proceedings at the suit 
of an aggi'ieved party, to perform its duty, 
but the failm'e of the coimty com-t to dis- 
charge any or all of the duties imposed on 
it by these acts would not render the comity 
liable for the debts of the levee districts. 
If the money arising from the local assess- 
ments to pay the debts of the levee districts 
had gone into the county treasury and been 
used or appropriated by her for general coun- 
ty purposes, a different question would be 
presented; but the fact is conceded to be 
otherwise. The bonds or certificates sued on 
were issued by the county clerk, and were in- 
tended, doubtless, to conform to the require- 
ments of section 19 of the act of January 
15th, 1861; if not issued by authority of that 
section, they are of no validity, because no 
other authority for their issue can be found. 
There is an obvious error in the preamble 
to these renewal bonds, the clerk reciting 
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that they are issued Tinder and Tsy virtue 
of section 11 of the act of February IQQi, 
1859, when it is apparent that they must 
have been issued under section 19 of the 
act of January loth, 1861. That section ex- 
pressly provides that each renewal draft is- 
sued by the derk "should be confined to the 
county and district in which it was issued, 
and out of the fund of which the same is 
(to be) paid." They were intended to be, and 
declared to be, "renewals" of the drafts drawn 
by the levee inspectors of the several levee 
distx-icts, and, like them, they were made 
payable in terms out of money in the treas- 
ury belonging to the levee district in which 
the work was done. The bonds in suit de- 
clare the "levee treasurer" will pay the sum 
named therein "in part payment of work 
done according to. contract within and for 
levee distinct No, — ." They are not in 
terms payable out of the funds of any par- 
ticular district, though the district in which 
the work was done, *on account of which 
the bond is issued, is mentioned, and inas- 
much as the act provides the work done in 
a district shall be paid for out of the funds 
of that district, it is probable the legal ef- 
fect of these bonds is the same as if they 
had been made payable in terms out of the 
funds of the district liable for their pay- 
ment. If this is not so, then the bonds on 
their face are void for non-compUance with 
the law, and the levee treasm*er, though 
in possession of funds to do so, would not 
be authorized to pay them. Martin v, San 
Francisco, 16 Cal. 285; Bayerque v. San 
Francisco [Case No. 1,137]. And if they 
ate treated as valid instruments, properly 
issued imder the law, then they are pay- 
able only out of the funds of the levee 
district in which the work was done, and 
cannot be made the foundation of an action 
against the comity. Dill. Mun. Corp. § 413; 
Lake v. Trustees of Williamsburgh, 4 Denio, 
520; ^IcCullough v. Mayor, etc., of Brooklyn, 
23 "Wend. 45S; Pettis Co. v. Kingsbury, 17 
Mo. 479; Campbell v. Polk Co., 49 Mo. 214, 

This act of 1869 removed or postponed the 
ba'r of the statute of limitations, changed the 
mode of assessing the lands in the levee dis- 
tricts for levee purposes, and re-enacted with 
some emphasis the provisions of the act of 
1859, relating to the duty of the county court 
to- levy the req.tiired tax on the lands in the 
several levee districts to pay the debts of 
those districts respectively. This act is not 
repugnant to the constitution in any of its 
provisions, but it does not impose the lia- 
bilities of the levee district on the county. 
Judgment for defendant 



BOROUGH OF. 

[Note. Cases cited under this title will "be 
found arranged in alphabetical order under the 
names of the boroughs.] 



Case ITo. 1,664, 

Ex parte BOKST. 

[The case reported under above title in 1 Gaz. 
18, is. the same as Case No. 1,665,] 



Case "No. 1,665. 

In re BORST. 

[2 N. B. R. (1868) 171 (Quarto, 62); » 1 Gaia. 
18.] 

District Court, S. D. New York. 

Bakkbuptcy — Effect op Adjudicatioit. 

Ai bankrupt cannot be held in the custody of 
the sheriff of the county on account of a judg- 
ment obtained against him for costs in an ac- 
tion in a state court. 

[Cited in Re "W^right, Case No. 18,065.] 

In bankruptcy. John B. Borst was hfeld 
in custody of the sheriff of the county, on ac- 
count of a judgment obtained against him 
for costs, in an action in a state court. Coun- 
sel asked his discharge from custody on the 
ground that there was no authority for hold- 
ing him for the debt, as he had been de- 
clared a bankrupt in the United States 
courts. THE COURT granted the motion. 



BOES (BAETJER v.). See C^se No. 724. 
3FED.CAS. — 58 



Case iiN"o. 1,666. 

In re BORST. 

[11 N. B. R. (1875) 96.] » 

District Court, S. D. New York. 

BaNKKUPTCT — DiSCHAKGE — OPPOSITION. 

1. A creditor, who has proved his debt after 
the time for the hearing of the application for 
discharge has expired, cannot be heard in op- 
position to such discharge, nor can his debt be 
counted among the claims proved, so as to af- 
fect the discharge. 

[Cited in Re Read, Case No. 11,600; Re 
Ketchum, 1 Fed. 840; Re Read, 5 Fed. 
722.] 

2, The hearing of the case on the specification 
of the grounds of opposition mentioned in gen- 
eral order No. 24, is a different thing from thfe 
hearing of the application for discharge men- 
tioned in section 33 of the bankrupt act [of 
1867^(14 Stat. 533)]. 

[In bankruptcy. Application for discharge 
by John B. Borst] 
R. P. Lee, for creditors. 
S. B. M. Stokes, for bankrupt 

BLATCHFORD, District Judge. The timfe 
of the hearing of the application for dis- 
charge, in the sense of the 33d sectidn, for 
the purpose of filing the assent of creditors 
to the discharge, ended on the 27th of Jan- 
uary. As the debt of Markert was proved 
after that, it cannot be counted among the 
claims proved which are to be taken into 
account But I do not see how it makes any 
dlffetence." With Markert's debt there are 

* [Reprinted from 2 N. B. R. 171 (Quarto, 62), 
by permission.] 

* [Reprinted by permission.] 
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five, and three assent without him, and there 
is a majority in value assenting in any event. 
The hearing of the case on the specification 
of the gi'ounds of opposition, mentioned in 
general order No. 24, is a different thing 
from the hearing of the application for dis- 
charge mentioned in section 33. The latter 
is the return day of the order to show cause, 
whether the original day or the adjourned. 
On that day, the creditors are, by general 
order No. 24, required to enter appearances 
in opposition to the diocharge if they desire 
to oppose it. At or hefore that day, the as- 
sent in wx'iting to the discharge, if such as- 
sent is necessary, must and may he filed. Of 
coiurse, by that day, all debts to be taken 
into account in computing the assent, must 
be proved. Then, within ten days after that 
day, specifications of the grounds of opposi- 
tion to the discharge may, by general order 
No. 24, be filed. This case will stand for 
hearing on the specifications filed by Bond & 
O'Neill. Either party may take further tes- 
timony thereon. 



BOSMAN (SOBDCTLTZ v.). See Case No. 12,- 
488. 

BOSOUET (COPLAND v.). See Case No. 3,- 
212. 

BOSS V. The GBNERAJD JACKSON. See 
Case No. 5,314. 

BOSS (KNOWIiTON v.). See Case No. 7,901. 



Case No. 1,667. 

BOSSEAU V. O'BRIEN. 

[4 Biss. 395.]^ 

Cu-cuit Court, N. D. Illinois. July Term, 1869. 

Statute of Frauds — AuTHOitiTr to Seltj Real 
Estate— Earnest Monet — Ratification— Con- 
struction OF Authority. 

1. Authority to an agent to sell real estate 
must be clear and distinct, of such a charac- 
ter that a fair and candid person must see with- 
out hesitation that the authority was given. 

2. An answer to a letter from a real estate 
agent asking for authority to sell lands, "I 
will sell" on terms specified, does not confer 
the authority on the agent to make a contract 
of sale. 

3. Correspondence between the real estate 
agent and the owner, concerning the lands and 
the price and the terms of sale, do not consti- 
tute authority to the agent to make a contract 
of sale, even on the terms specified by the 
owner. 

4. The receipt of earnest money by the as- 
sumed agent does not bind the principal as a 
part performance. 

5. Ratification, to be effectual, must be un- 
equivocal, and with full knowledge of all the 
facts. 

6. Failure to answer letters or inquiries from 
the agent as to the consummation of tlje sale do 
not constitute a ratification. 

7. An authority to sell must be strictly con- 
strued, and the purchaser must show that the 

^ [Reported by Josiali H. Bissell, Esq., and 
here reprinted by permission.] 



contract complies fully and entirely with the 
authority. 

8. An agent making a contract of sale should 
forward a copy of the contract to the principal. 

In equity. This was a bill filed by Peter 
Bosseau for the specific performance of an 
alleged contract of sale made by the defend- 
ant [Cornelius O'Brien] with the complainant 
in August, 1864, for the S. %, Sec. 25, 32 N., 
R. 12 E., in Kankakee county. [Bill dis- 
missed.] , 

John Woodbridge, Jr., for complainant 
I. N. Stiles, for defendant 

DRUaiMOND, District Judge. The ques- 
tion is whether there was a contract of sale 
made at that time of such a character that 
the plaintiff is entitled to have the conti-act 
performed. The defendant was at that time 
the owner of the land. The bill sets forth 
that a contract was made, and the answer 
denies it, and insists upon the statute of 
frauds. The plaintiff seeks to make out the 
existence of the contract through a sale by 
James McGrew as the agent of the defend- 
ant, and the testimony consists mainly of the 
letters and correspondence between Mr. Mc- 
Grew and the defendant, and the deposi- 
tion of Mr. McGrew himself. 

It is proper, in the first place, to look at 
the written evidence, about which, of course, 
there can be no mistake. The first is a let- 
ter from Mr. McGrew to the defendant, dated 
December 28, 1863. It should be observed 
that McGrew resided at Kankakee city and 
the defendant at Lawrenceburg, Indiana. 
In that letter 'Mr. McGrew informed the de- 
fendant what the amount of taxes upon his 
land was, and stated to him a willingness on 
his part to pay the same, also asked him 
whether the lands were for sale and at what 
price, and informed him he was a real es- 
tate agent and willing to serve him. The 
defendant, on the 29th of January, 3864, ac- 
knowledged the receipt of this letter, and 
stated to JNIr. McGrew that Mr. A. B. True 
had done business for him and attended to 
his taxes. He asks whether the lands in 
his neighborhood are salable, and at what 
price, and he makes this remark at the end 
of his letter: "Should I make up my mind 
to sell the whole or a part of my land, I 
may take occasion to avail myself of yom* 
services." Mr. McGrew answers this letter 
on the 5th of February, in which he says, 
"There is beginning to be some sale for real 
estate in this country," telling him that he 
should think his lands ought to sell for five 
to eight dollars an acre; that there is a 
great deal of unimproved land offered for 
sale, and that it is difiicult to realize on that 
kind of land. On the 22nd of March Iilc- 
Grew writes to the defendant and asks him 
at what price he wiU sell two or three of 
his quarter sections of land; tells him if ho 
could get ten dollars an acre on what was 
called canal terms, being one-fourth down, 
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the balance in one, two, and three years, 
■with six per cent, interest annually, in ad- 
vance, that it would be a good sale. The 
language is "would be a big sale." On the 
14th of May the defendant replies to this 
letter, saying that he would not lilie to take 
ten dollars an acre for the land referred to 
by Mr. McGrew; but he says, "I have two 
quarter sections near Manteno (the land in 
controversy,) which I wiU take ten dollars 
per acre for on the time and terms you pro- 
pose." 

It appears by the testimony of McGrew 
that when he received tliis letter he adver- 
tised the land for sale. On the 20th of May, 
Mr. McGrew answers this letter, and gives 
him a desa-iption of the land which he, the 
writer, understood the defendant owned, and 
among which tracts are tlie S. E. and S. W. 
%, Sec. 25, and says that he thought-he could 
sell those tracts and another one, being the 
ones near Manteno, at ten dollars an acre, 
but he had been so long in getting an answer 
that the pai-ties to whom he thought he 
might sell might have bought elsewhere. He 
says, "Please answer, and state. if you still 
own the lands as above described. If so, 
shall I seU the three first-named tracts at 
ten dollars per acre if I have an oppor- 
timity?" two of which tracts were the south 
half of section 25; so that there was a dis- 
tinct question put by Mr. McGrew to the de- 
fendant whether he should sell this tract of 
land. This letter does not seem to have been 
answered by the defendant until the 2nd of 
July, when he says, "I will sell the two 
quarter sections in section 2S, 32 north, range 
12 east, at ten dollars per acre on the terms 
stated in your former letter. These tracts 
are those next to Manteno." 

It is to be observed that the question had 
been distinctly put, "Shall I sen?" The de- 
fendant does not tell him he may sell, but 
he says, "I will sell" these tracts of land. 
This is all there was of a written character, 
up to the time that the transaction took 
place between McGrew and plaintiff— indeed 
only auOiority, oral or written, upon which 
it could be said Mr. McGrew had a right, as 
representing the plaintiflE, to dispose of this 
land. The question is whether, upon this 
evidence, as it stands, there was any written 
authority to sell the land. It seems to me 
clear that there was not. He had asked for 
the authority. The authority had not been 
given, but he had said, "I will sell the land," 
I do not authorize you to sell it, but "I will 
sell" it on the terms that you name. 

On the nth of August, 1864, a bargain 
was made between the plaintiflE and Mr. Mc- 
Grew of which this writing is the evidence: 

"Received of Peter Bosseau one hundred 
dollars to apply as part of the first payment 
on the south half section 25, 32, R. 12 B. 
sold to him this day at ten dollars per acre, 
on canal terms, balance of first payment to 
be made as soon as contract is made which 
will be within ihirty days, payments to be 



as follows: one-fourth down, balance in one, 
two and three yeai-s, with interest at sis 
per cent annually, in advance. Cornelius 
O'Brien, by James McGrew, Agent." 

And on the same day McGrew wrote to 
the defendant stating that he had sold the 
tract of land at ten dollars an acre on canal 
terms as he, the defendant, "had instructed 
him" with the request that the defendant 
would send a warranty deed properly exe- 
cuted, and that he would retm-n the notes 
and mortgage for the deferred and the 
cash payment. On the next day, August 
12th, he wrote to the defendant, stating that 
he had forgotten to name the party to whom 
the deed should be made and with whom tjie 
transaction had taken place; and in this let- 
ter he names the plaintifE Jr'eter Bosseau and 
the consideration money— three thousand 
two hundred dollars. To these letters he 
received no reply from the defendant, and 
it is to be remarked that he did not tell him 
the whole of the arrangement that had been 
made between him and the plaintiff; in oth- 
er words, he did not send him a copy of the 
receipt which he had given, as the agent of 
the defendant, to the plaintiff. One quarter 
of the cash had not been paid, but only one 
hundred dollars. 

Not having received any reply to these let- 
ters of August nth and 12th, Ue wrote again 
on the 12th of September to the defendant, 
in which he recapitulated that he had on the 
nth of August sold for him the south half 
section 25, at ten dollars an acre on canal 
terms as he had been "instructed to do" by 
the defendant He repeats that he had sent 
for a warranty deed, and refers to the fact 
that he had not given the name of the piu-- 
chaser and that might be the reason why 
the deed had not been sent, and in this 
he reiterates the request that a deed should 
be forwarded, at his earliest convenience, 
and says that he wiU then send the cash 
payment and notes and mortgage. On the 
9th of November he writes again to the de- 
fendant stating that he had expected to see 
him before that time. Between the date of 
these last two letters he had seen the de- 
fendant. He had gone to liawrenceburg 
and had an interview with the defendant. 
That was in October, and he says, "I called 
the defendant's attention to the matter of 
making the deed to Bosseau of said lands. 
He stated tliat he and his wife would be at 
Chicago within the next two or three weeks, 
and that he would then come down to Ka,n- 
kakee, execute the deed, and have the mort- 
gage and notes executed to them and the mat- 
ter closed' up," The statement of the de- 
fendant in relation to what took place at 
that time is, that he distinctly and emphat- 
ically disavowed any connection whatever 
with this act of MeGrew as his agent. 

On the 1st of December, the defendant 

wrote McGrew a letter in which he says, 

among other things, "As soon as I feel better 

1 I will come out; until which time I will 
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postpone further action as to making a deed, 
«tc. If you can inform the parties who in- 
tended to pm*chase," etc. Nothing being 
-done, the defendant not having been to Kan- 
kalcee nor seen McGrew, on the 30th of Jan- 
uary, 1S65, the latter again writes to the de- 
fendant, introducing Mr. Comstock, who 
now first comes upon the scene, to whom he 
liad inti'usted tJie notes and mortgage and 
the cash payment that had been made, with 
a request that he would hand the whole over 
to the defendant, and in this letter he reiter- 
ates the expression so often used in this cor- 
respondence, "This is the land I sold for you 
last summer at ten dollars per acre, on canal 
t^'ms, as you authorized." Comstock's dep- 
osition has been taken, and he states that 
he went to Lawrenceburg, and that he ten- 
dered the money and notes and mortgage to 
tlie defendant, and that they were declined; 
and defendant says that he distinctly re- 
fused to have anything to do with it in any 
way, denying all authority on the part of 
McGrew to make sale of his land. The 
money, notes and mortgage thus being re- 
fused by the defendant, wei'e retm-ned to 
Mr. McGrew, and were produced from his 
possession when his deposition was taken. 
The deed, notes and mortgage are added as 
exhibits to his deposition. The money, the 
one hundred dollars which was paid on the 
lltli of August, still remains with Mr. Mc- 
Grew. The remainder of the cash payment 
was not received by Mr. McGrew, and of 
course remains w^ith the plaintiff. 

There are three notes which, as now "writ- 
ten, bear date August 11, 1864, payable one, 
two and three years after date, respectively 
for eight hundred and ninety-six dollars, 
eight hundred and forty-eight dollars, and 
eight hundred dollars, signed by Peter Bos- 
seau. The testimony of McGrew is that 
these notes and the cash, were tendered 
within thirty days. The date of the notes 
was originally .Tanuary, 18G5. That is ad- 
mitted by Mr. McGrew in his testimony, and 
it is manifest, upon an inspection of the 
notes, that such was the fact. The original 
date is erased, and August 11, 1864, written 
over the erasure; what day in January 
the notes bore date is not perhaps very clear, 
but it is certain that the original date was 
January, 1S65; in fact, it must have been 
January 30 or 31, 18G5, because the mark 
of the "3" is very distinct in all the notes. 
The same is true of the date of the mortgage. 

The only serious question that I can see 
in the case is, whether the defendant ever 
ratified this act of McGrew as his agent. 
McGrew did make the sale; that is, he made 
the conti-act. Was it ratified by the defend- 
ant? I do not tliink that it was; neither do 
I think that the terms upon which the de- 
fendant said he would seU the land, even if 
we can suppose that there was an implied 
authority to sell, were complied with in the 
contract. A quarter cash was not paid at 
the time that the conti-act was made. If the 



plaintifC relies upon the contract as binding, 
he must show that the conti-act was mado 
in conformity with the insti'uctions of de- 
fendant; and if it was a complete contract, 
then those instructions must have been com- 
plied with fuUy and entirely; and it cannot 
be pretended, I think, even if we concede 
that he was insti-ucted to sell in this ambig- 
uous sort of a way, that the instructions 
were complied with. 'He clearly was inform- 
ed that McGrew had sold the land for him 
but, as I have said, he was not told the 
precise terms of the contract. He was not told, 
in other words, that only one hundred dol- 
lars earnest money had been paid, and that 
the remainder was to be left until the deed 
was obtained, A copy of the receipt was 
not forwarded to him as it ought to have 
been. No answer was made to these letters. 
That did not look like ratification. Tlie deed 
was not forwarded. That certainly did not 
look like ratification. The defendant did not 
manifest any desire to receive the cash pay- 
ment. The only doubtful circumstance is a 
paragraph in the letter of December 1, 3864, 
but, fairly construed, can that be treated as 
a ratification of this act of McGrew? Does 
it look as though the defendant understood 
there was a certain contract binding upon 
him, with which he had anything more to 
do than simply to carry out its terms as 
agreed upon between McGrew and the plain- 
tiff? I think not. He says, *'I will post- 
pone further action as to mailing the deed." 
of which you can inform parties "who in- 
tend to pm-chase." Not "who have pm-- 
chased," but "who intend to purchase." He 
clearly does not treat it or regard it as a 
contract complete and finished, and in rela- 
tion to which aU he had to do was to make 
a deed and receive the money, notes and 
mortgage. 

The fair interpretation of this whole ar- 
rangement, I think, is this, that McGrew, 
being a land agent, was very anxious to sell 
all he could, as by sales he obtained his 
commission and his living. The very mo- 
ment he was told defendant was willing to 
sell this land, he advertised it, claims tbat 
he had authority to sell, repeats again and 
again that he was autliorized to sell, and 
sells, presuming that the defendant would 
ratify the act, and it being understood, that 
there was a certain something to be done by 
the defendant in which he was to have thf 
power of choice and determine as to the na- 
ture and character of the transaction. 

Independent of the writings there is noth- 
ing but the testimony of Mr. McGrew and 
whatever would have a bearing upon the 
contract made with the plaintiff, of course 
it would be affected by the statute of frauds. 
All that the plaintiff can rely upon is his 
written conti'act There is no pretence that 
there was or could be, an oral contract witli 
such paj'ment and part performance as will 
take it out of the statute of frauds. What- 
ever possession there was, was unknown at 
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the time; and so far as the evidence sho-ws, r 
not anthorized by the defendant The de- 
fendant never received any portion of the 
money, and there was not, therefore, what 
could he properly called part payment and 
the possession of the land. I say it must 
Have heen the understanding- of the parties 
that there was some action to be done on 
the part of the defendant; that it was in- 
complete and -unfinished because of the tes- 
timony relating to the notes and the mort- 
gage. They were not executed until Jan- 
uary, 1865— nearly six months after the 
transaction had taten place. The explana- 
tion given by air. Comstock of the alteration 
in the date of these notes, which McGrew 
admits he made, was that the defendant 
ought to have interest from the date of the 
contract; but while that may be true, and a 
sufficient explanation of the erasm-e and the 
new date to the notes, stiU it also demon- 
strates -that the transaction was imflnished 
on the 11th of August, 1S64. 

It is nothing more than fair that we should 
take Mr. McGrew's explanation of his own 
conduct From this it will appear that al- 
though he said he was authorized to make 
this sale, yet that it was an inference of his. 
He nowhere says in his deposition that he 
was authorized, but he presumed or sup- 
posed that he was authorized. He is asked 
whether he was authorized by O'Brien -to re- 
ceive the one hundred dollars. "A. I con- 
sidered myself so. Q. Give your reason 
for considering yom-self authorized by Mr. 
O'Brien to receive that payment of one hun- 
dred doUars. A. From my correspondence 
with IMr. O'Brien, the fact that he knew I 
was acting as real estate agent, and that I 
had written him once that I had an oECer for 
some of his lands, which he declined but in 
reply stated that he would take ten dollars 
per acre for this on the terms that I had 
specified as connected with the other offers." 
That is his- explanation. Compare it with 
the facts. O'Brien had told him he would 
tolie ten dollars an acre for this half section 
of land. After he had told him so he had 
asked him, "Shall I sell for you" on such 
terms? No reply. He at the time did not 
consider it authority to sell, but he asked for 
authority. Tliat the authority was given, 
was an inference of Mr. McGrew, not war- 
ranted, as I think, by the facts. 

It is sought now to make out a ratification. 
I think the facts do not warrant the conclu- 
sion that there was a ratification of this un- 
authorized act of Sir. McGrew. This con- 
cerns real estate by which the defendant is 
to be deprived of his titie to the land. The 
evidence should be clear and distinct, and 
of such a character that thei-e could not be 
any hesitation in the mind of a fair and can- 
did person, when scanning it, in coming to 
the conclusion that the authority was either 
given or that the act which was done by the 
party was ratified as the act of tbe prin- 
cipal. It will, be observed that SIcGrew, 
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after being subjected to a pretty rigid cross^ 
examination, when asked when the notes- 
and mortgages were tendered to him, says- 
that they were tendered immediately after 
their execution. That must have been the- 
latter part of January or the first of Feb- 
ruai-y 1SG5. I have thus gone through withi 
all the evidence that bears upon the- ques- 
tion, and have come to the conclusion that 
there was no authority given to McGrew by 
the defendant to sell this land, neither has- 
there been any ratification by the defendant 
of tiie contract made by McGrew on the- 
11th of Augusti 1934. 

I have thus far said nothing of the interest 
which Mr. Comstock had in this property, or 
of the circumstances of the alleged inade- 
auate price for which the property was sold. 
Mr. Comstock was equally interested with 
the plaintiff in this contract, advanced some 
of the pinrchase money, and even one-half of 
the hundred dollars that were originally 
paid, and helped to make up the tender that 
was ofEered to the defendant by Comstock 
in February, 18C5; but I lay no particular 
stress on these additional fticts. They might 
become material under another aspect of the 
case. The bill will be dismissed. 

NOTE [from original report]. For a full 
discussion of the question, what is sufficient to 
constitute an agency, see McConnell v. Brill- 
hart, 17 Bl. 3G0, where, on full review of the 
authorities, it is laid down as the rule that 
no form of language is necessary, and that notes 
and memoranda indicating such intent are suf- 
ficient Fry, Spec. Pert § 3o3 et seq. The con- 
tract need not be on one piece of paper nor en- 
tered into at one time, but several papers may 
be connected. Esmay v. Gorton, 18 111. 483-.. 
The English cases hold that a contract may he- 
made out from correspondence. Stratford v. 
Bosworth, 2 Ves. & B. 341; Huddleston v. 
Briscoe, 11 Ves. 583; Western v. Russell, 3 Ves. 
«& B. 187. Ratification will be presumed on 
slight grounds, and will take a case out of the 
statute of frauds. Story, Ag, §§ 244, 445; Mac- 
Lean V. Dunn, 4 Bing, 722. But must he with 
full knowledge of all material facts. Owings v. 
Hull, 9 Pet [34 V. S,] 60S; Hays v. Stone, T 
Hill, 128. 

If a party places his refusal to execute a con- 
tract on a dififerent ground, he cannot after- 
wards deny the agent's authority. Harding v, 
Parshall, 56 III. 219. A party rescinding a con- 
tract must return or tender whatever he has re- 
ceived under it. Peoria, M. & F. Ins. Co. v. 
Botto, 47 III. 51G, affirming Smith v. Doty. 24'- 
111. 165; and Buchenau v. Homey, 12 Bl. 336; 
Bowen v. Schuler, 41 111. 193; Murphy v. liock- 
wood, 21 111. 619. The party against whom a 
rescission is sought must he placed* in statu- 
quo. 1 Hil. Vend. 33 et seq.; 1 Susd, Vend. 
306; Johnson v. Jackson, 27 Miss. 498; Aetna 
Ins. Co. V. Maguire, 51 Bl. 342; Kinney v. Kier- 
nan, 49 N, Y. 164, affirming Wheaton v. Baker, 14 
Barb. 594. See, also. Masson v. Bovet 1 Denio, 
74; Moyer v. Shoemaker, 5 Barb. 322, 323 citing 
many authorities; also, Voorhees v. Earl, 2 Hill, 
292, 293; Coolidge v. Brigham, 1 Mete. [Mass.] 
550; Longworth v. Taylor [Case No. 8,490]. 
This is true thouffh the artide received was of 
inconsiderable value. Conner v. Henderson 15- 
Mass. 321: Ayers v. Hewett 19 Me. 281; Bos- 
ton V. Nichols, 47 Bl. 356. " Or even the note of 
the other contracting party. Kimball v. Cun- 
ningham, 4 Mass. 502. Authority to an agent is 
to be construed to include all necessary or usual 
means of executing it with effect Paley Ag. 189 ; 
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1 Pars. Cone 57; Story, Ag. § 58. As to what is 
sufficient authority to an agent to make a valid 
eoutract for the sale of real estate, consult 
Bissell T. Terry, Sup. Ct. 111. Sept. term, 1873, 
opinion filed Jan. 30, 1875 [69 111. 184]. 
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The BOSTON. 

[1 Blatehf . & H. 309.] » 

District Court, S. D. New York. Oct. 19, 1832. 

Parties — Admixistratok — Objection — Shipping 

— ApPOIXTMBNT of IVIaSTEU — BOTTOMRT — LlENS 

— Pkiority. 

1. An objection to the competency of an ad- 
ministrator to appear as claimant in a suit in 
rem, must be taken on his appearance, and be- 
fore sale of the property and payment of the 
proceeds into court. 

2. An administrator appointed in another 
state, who has not taken out letters within the 
jursidiction of this court, may intervene in be- 
half of his intestate, in a suit in rem in this 
court against a vessel which was the property 
of the intestate at his death. 

3. In this country, no formalities are neces- 
sary to the due appointment of a shipmaster 
The registry acts of the United States in regard 
to vessels and their masters, are only designed 
for the protection of the revenue, and do not 
affect the validity of a master's authority. 

4. Where, upon the death of the master and 
sole owner of a ship during a voyage, the mate 
took command, and his name was substituted 
in the ship's register for that of the former 
master, and he navigated her for a year, with- 
out objection, and with the knowledge of the 
widow and children and agent of the former 
master: Held, that his acts done in the ca- 
pacity of master were valid as against the rep- 
resentative of the deceased owner. 

[Cited in Seaver v. The Thales, Case No. 12,- 
594.J 

5. The lender upon bottomry is bound to as- 
certain that the money is necessary for the 
particular voyage, as well as that the master 
has no other resources on hand. 

6. It seems that the lien of a material man is 
assignable. 

[Distinguished in The Champion, Case No. 
2.583; The R. ^Y. Skillinger, Id. 12,181- 
Cited in The Sarah J. Weed, Id. 12,350.] 

7. Ordinarily, the lien of a material man will 
not be upheld beyond the termination of the 
voyage for which the supplies are furnished. 

[Cited in Marsh v. The Slinnie, Case No, 9,- 
117; The H. B. Poster, Id. -6,291; The 
Wexford, 7 Fed. 681; The J. W. Tucker, 
20 Fed. 133; The Young America, 30 Fed. 
792.] 

8. Parties who could not sustain an original 
action in rem, may, 'sometimes, on petition, be 
paid out of a surplus remaining in court, 

^ [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



9. This is usually done in eases where the 
fund would otherwise be paid over to a foreign 
owner and domestic creditors would be left to a 
merely personal remedy, against such owner, 
before a foreign tribunal. 

10. Freighters, whose goods are disposed of at 
a foreign port to raise money for necessary re- 
pairs, have a lien upon the vessel for the value 
of the goods at the port of destination. 

[Cited in Dupont de Nemours v. Vance, 19 
How. (60 U. S.) 170; Janney v. The Belle 
Lee, Case No. 7,2U.] 

[11. Cited in The Champion, Case No. 2,583, 
to the point that want of jurisdiction to enforce 
a lien in any particular locality is not fatal to 
the existence of the lien itself.] 

[12. Cited in The Rapid Transit, 11 Fed. 335, 
to the point that, as between claimants of the 
same class, the last furnisher of supplies may 
sometimes be preferred to the first.] 

In admii-alty. The first libel in this case 
was filed, in rem, by William Morrison, to 
enforce a bottomry bond executed to him in 
Glasgow, in Scotland, on the 3d of Novem- 
ber, 1831, by Henry Upton, as master of the 
ship Boston, an American vessel. In Febru- 
ary, 1831, Oliver P. Finlay, at that time mas- 
ter and sole owner of the Boston, died while 
his ship -was on a voyage from Greenock, in 
Scotland, to Charleston, in South Carolina, 
and Hem-y Upton, then chief mate, took com- 
mand, and carried the vessel into the latter 
port He there gave her up to the confiden- 
tial agent of Finlay, who was also consignee, 
and -was continued by Mm in command. Up- 
ton's name was entered as master in the 
ship's register, and he was sent back with 
her to Greenock. The family of Finlay 
were, at that time, in Greenock, though his 
domicil, at the time of his death, was at 
Alexandria, in the District of Columbia. 
Finlay's family made no objection to the ap- 
pointment of Upton, as master, and retm'ned 
with him in thd vessel to this country. On 
the 3d of October, 1831, William D. Nutt, the 
claimant in these actions, was appointed, at 
Alexandria, administrator of Finlay, but 
took out letters of administration at no other 
place. On the 3d of November, 1831, the 
Boston being then at Greenock, Upton bot- 
tomed her to Morrison, the libellant, as se- 
curity for a sum of money advanced by him. 
Morrison, who knew the circumstances un- 
der which Upton got possession of the ship, 
and was advised by counsel that his power 
to bottom her was clear, purchased the 
claims of McLelland & Co., creditors of the 
vessel, for debts incm-red by her upon her 
previous voyage, and for which those cred- 
itors threatened to arrest her. None of those 
debts were incurred for the necessities of 
the ship for the voyage to which the bottom- 
ry referred. One of them was for materials 
furnished for the necessary equipment of the 
vessel upon her preceding voyage. To this 
libel two defences were interposed. The 
first was the claim and answer of Nutt. 
as administrator of Finlay, denying the au- 
thority of Upton, as master of the Boston, to 
execute a bottomry bond. The other was 
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the answer of Dixon & Co. and others, the 
lihellants in the second suit, asserting the 
authority of Upton as master, hut. denying 
the validity of the hond executed hy him to 
Morrison. The second lihel was filed by 
Dixon & Co., Mitchell & Co. and Pattison & 
Duncan, merchants and owners of parts of 
the cargo of the Boston, which were sold by 
Upton, in Charleston, for the necessary re- 
pairs of the vessel. It appeared that, on 
the 7th of November, 1831, the Boston sailed 
from Greenock for New-Yoi-'k, but was com- 
pelled to put into Charleston for repairs, and 
that, in order to raise there the necessary 
money, the master was obliged to sell part 
of the cargo, being goods, the property of 
the lihellants, who claimed §3,819.18, which 
was the value at New-York of the goods thus 
sold. To this libel the other parties inter- 
posed claims and answers. The Boston ar- 
rived in New-York on the 14th of February, 
1832, and, in the following month, the above 
libels were filed. The vessel was subse- 
quently sold, and the proceeds brought into 
court to await the determination of the 
claims. 

David B. Ogden and Richard M. Blatch- 
ford, for Morrison. 

Daniel Lord, Jr., for Pattison & Duncan. 

John Duer, for Dixon & Co. and Mitchell 
&eo, 

Seth P. Staples, for Nutt 

BETTS, District Judge. The right of Nutt, 
the claimant, to intervene, is contested by 
the lihellants in both causes, because he re- 
'ceived his appointment as administi-ator 
from a foreign jurisdiction, and did not ac- 
quire thereby a persona standi in this court 
It might be sufficient to say, in answer to 
this objection, that the suits being in rem, 
iind the vessel having been sold and the pro- 
ceeds brought into court, the libeUants must 
satisfy the com't affirmatively of their right 
to withdraw the funds, before they will be 
decreed in satisfaction of the suits, what- 
ever may be the legal rights of the claimant 
thereto. Had the objection been raised 
when the claimant first entered an appear- 
ance, the court would have been bound to 
-determine his competency to contest the 
suits. If that decision had been adverse to 
him, the only consequence would have been 
a change of parties to the record, or a decree 
-of condemnation and sale of the vessel as by 
default, and the deposit of the proceeds in 
court; and, when the lihellants sought satis- 
faction out of the proceeds, the court would, 
at the mere suggestion of any party showing 
a slight color of interest, have required evi- 
dence of their title, beyond the defaults, be- 
fore the moneys would have been paid to 
them. If, then, the foreign administration 
with which the claimant is clothed, is not 
deemed sufficient authority for him to inter- 
fere with and control the progress of the 
suits, it would entitle him to intervene as a 



petitioner, praying that the funds in court 
may be reserved for the legal representa- 
tives of the owner of the vessel, and to put 
in question the right of the lihellants to re- 
ceive them. The court would feel no diffi- 
culty in allowing an administrator, who re- 
ceived his appointment at the place of the 
owner's domicil, to interfere thus far with 
respect to proceedings against a vessel not 
arrested at her home port, and in granting 
aU necessary indulgence to enable the estate 
to become formally represented in the ac- 
tion. But I am not aware of any benefit a 
new arrangement of parties would afiEord. 
The objection is merely technical, and, if 
sustained, the only consequence wiU be an 
order to ref6rm the pleadings, by substitut- 
ing an administrator with a New-York ap- 
pointment The ease is now fuUy before 
the court and a longer delay does not prom- 
ise advantage to any party. I am disposed 
to admit the intervention of the foreign ad- 
ministrator to have been proper, at least in 
so far as his acts may be regarded as invok- 
ing the court to retain the funds until the 
libeUants give full evidence of thehr right to 
them. 

There is less reason to notice objections to 
the capacity of the administrator to make 
himself a party to the suits, because, it being 
yet doubtful whether the fund in court is 
adequate to the demands of both suits, the 
libeUants stand as antagonist suitors with 
respect to each other, as weU as to the ad- 
ministL-ator. They have not only impliedly 
waived their right to object to the claim- 
ant's making himself a party, by admitting 
him to appear and answer, and propoamding 
to him interrogatories and reading his re- 
plies; hut each interposes a claim and de- 
fence in opposition to the particular demand 
of the other, as respects its right to priority. 
The court must accordingly, on these issues, 
determine the rights of the libeUants in both 
suits to a Uen on the ship, even if no inter- 
vention is made on the pai-t of Captain Fin- 
lay's estate, and it may, therefore, be of no 
immediate moment in the cause, whether 
the cumulative objections of the administra- 
tor are admitted or not But the question 
may become one of moment in the practice 
of admiralty comrts, which are largely con- 
cerned in disposing of vessels and then: pro- 
ceeds, on demands arising, as in the present 
cases, beyond their local jurisdiction, prose- 
cuted by foreign creditors, and where the 
vessels and' their proceeds are claimed by 
owners resident abroad. And, as, from the 
magnitude of the present demands, the judg- 
ment of higher ti'ibunals wUl probably be 
invoked in these cases, I think it proper to 
decide the point and suggest some of the 
considerations upon which the decision is 
founded, in order that an authoritative rule 
on the subject may be declared by the com-ts 
of appeal. 

Courts proceeding according to the course 
of the common law in tliis country and in 
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England, disregara, as a general principle, 
letters of administration emanating from for- 
eign tribimals, and require the representative 
of a deceased party, so authorized, to procure 
letters within the jurisdiction where the court 
sits. Goodwin v. Jones, 3 Mass. 514. There 
are esceptions to this rule in the practice of 
particular states. McCullough v. Young, 1 
Bin, 63; Glassell's Adm'rs v. Wilson's Adm'rs 
[Case No. 5,477]; Ohildi'ess v. Emory, 8 
Wheat. [21 U. S.] 642. But it is not impor- 
tant, on this occasion, to inyestigate the ex- 
tent of the diversity, or the grounds upon 
which it rests. 

Two principles, it is believed, are common 
to the jurisprudence of all common law 
eom-ts— that the administrator has the legal 
title to the personal assets of his intestate, 
until final distribution of them is made (Bac. 
Abr. "Executors & Administrators," H 1; 2 
Bl. Comm. 494; Toll. Ex'rs, SO; 2 Griff. Law 
Keg. 352); and that the ownership and dis- 
tribution conform to the law of the domicil 
of the deceased, without regard to the law of 
the place of his death, or the situs of his 
property (Toll. Ex'rs, 133; Com. Dig. "Adm." 
B 11; Harvey v. Richards [Case No. 6,184]). 
This title is not an absolute property in the 
administi-ator, but it clothes him with the 
right of possession and control of the prop- 
erty, until the satisfaction of debts and lega- 
cies, as completely as if he were its pro- 
prietor. Slack V. Walcott [Id. 12,932]. Un- 
der that title, he may undoubtedly take pos- 
session of assets in a foreign country, when 
not prevented by the local law (Com. v. 
Griffith, 2 Pick. 11, 14); and a voluntary 
payment of a debt to him, by a foreign 
debtor, seems to be an acquittance of such 
foreign debtor (Doolittle v. Lewis, 7 Johns. 
Ch. 49; Stevens v. Gaylord, 11 Mass. 256). 
See Dawes v. Head, 3 Pick. 128; Davis v. 
Estey, 8 Pick. 475. The impediment'to the 
exercise of the full powers of an adminis- 
ti-ator, in a jurisdiction foreign to that grant- 
ing him letters of administration, seems, then, 
to be the technical objection of the law 
courts, to his reception on the record as a 
party. That the incapacity is lessentlally 
technical and formal, is manifest, because, 
the party clothed with administration at the 
place where the intestate died, is admitted, 
of course, to administration, where the prop- 
erty of the decedent is found. The latter ad- 
ministration is not even claimed to be an 
original authorization of representation, but 
la regarded as only ancillary to that. Harvey 
V. Richards [supra]; Stevens v. Gaylord, 11 
Mass. 256; Davis v. Estey, 8 Pick. 475." A 
cardinal principle, in which the practice of 
admiralty com-ts differs from that of courts 
of common law, is, that parties prosecute 
and defend, in the civil law tribunals, upon 
their rights as existing at the institution of 
the action, without regard to the state of 
parties when the right of action or defence 
accrued, rights of action, or choses in action, 
as they are termed at law, vesting in then: as- 
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signee, when properly ti-ansf erred, all the 
privileges and remedies possessed by their 
assignor. Accordingly, the party in whom a 
debt is legally vested, sues, for it in his own 
name, the same as if it were a chattel. The 
ordinary course of practice would, therefore, 
well admit a foreign administrator to rep- 
resent the interest of his intestate in. an ad- 
miralty court, without the aid of an ancil- 
lary commission from the local authorities; 
and, had the present action been in progress, 
in personam, against the decedent, I should 
not feel requured to hold his representative, 
commissioned at the place of his domicil, as 
disqualified from intervening under his Vir- 
ginia appointment, answering the libels and 
contesting the suits in that capacity, when 
such suits might, in their result, operate as 
a charge on the assets of the estate. The 
present proceedings are in rem, and, for the 
time being, hold the vessel in arrest, and in 
effect appropriate it to the demands in suit 
The fruit of the actions is, to sequester the 
effects of the intestate, and place them at 
the disposal of the court. They cannot, 
therefore, be withdrawn from that custody 
by the ci-editors, or by any other party, until 
the court is satisfied they are applied con- 
formably to the rights of aU parties inter- 
ested in them. The very pm-pose sought to 
be attained by the law com-ts, in requiring 
an administi-ator to sue within the jurisdic- 
tion which has conferred his authority upon 
him, is answered in an admiralty com't by 
its established course of procedm-e; for, no- 
tice of the widest notoriety is given, by ar- 
rest of the property, to all persons concerned, . 
to make their claims against it, and the prop- 
erty is retained in the custody of the law un- 
tU the relative rights of creditors are made 
known and adjusted, which is all, if not 
more, than can be attained, in comts of law, 
by force of an administi-ation bond. It is 
not to be supposed that an administi-ator 
could be made liable upon his bond to one 
class of a-editors, for assets allotted to other 
creditors by the decree of a court of ad- 
miralty proceeding against the property in a 
suit within its jurisdiction. The claimant is 
thus, manifestly, the real party in interest in 
this controversy, the law vesting in him the 
title to the ship, and imposing upon him the 
duty of protecting it for the benefit of the 
estate he represents. Accordingly, he is to- 
be durectly affected by the decision of the 
litigation, in whatever way that interest may 
be represented in court; and I am disposed 
to allow him to come into court directly, un- 
der the capacity and right imparted to him 
by his letters of administration, without re- 
quiring him to subrogate another function- 
ary to perform the same offices, and to th& 
same end. As the law of a decedent's domi- 
cil is looked to, to ascertain who succeeds 
him in the enjoyment and possession of his. 
property, there seems to be a marked pro- 
priety in equally noticing who, by the same 
law, would be the appropriate party to dis- 
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pose of or reclaim such property. And, par- 
ticularly, claims in relation to vessels em- 
ployed in navigation, which, in ilieir normal 
state of transition, can scarcely be regarded 
as having any situs, within the acceptation 
of tlie law, other than, figuratively, that of 
the residence of their owners, should, in ad- 
miralty and maritime courts, which are, in a 
gi*eat degree, governed by the lex gentium, be 
pui'sued or defended in the names of the per- 
sons who, by their domicil, have title to 
the vessels. 

I think, then, that on general principles, 
the claimant has an adeq.uate persona standi 
in judicio, to intervene in these causes, for 
the protection of his intestate's estate, and 
to contest both the validity of the demands 
brought against the ship, and all claims upon 
the proceeds in court Independently of the 
objection, that the libellants are too late in 
taking exception to the competency of the 
claimant, I overrule the exception, on the 
gi'ound that a foreign administrator is ad- 
missible in proceedings in rem, in admiralty, 
upon his legal title in the property, to con- 
test any suit against it 

The interposition of the administrator va- 
ries the issues between the libellants in only 
one particular of importance. The libellants 
in each action, in their answer to the rival 
suit of the others, admit full authority in 
Tipton, as master of the ship, to do the acts 
set up as constituting the respective liens 
articled upon, other than that Mitchell & 
Co. deny that the instrument set up by Mor- 
rison is a bottomry bond, entitled to priority 
of satisfaction over their demand. The ad- 
ministrator, on the contrary, denies that Up- 
ton was lawful master of the sbip, and that 
either debt is so created as to become charge- 
able upon the vessel. 

The questions, then, which are raised by 
the pleadings, are, whether the bottomry 
bond sought to be enforced in the first ac- 
tion, and the demands set up in the second, 
are liens upon the vessel; and, if both, are 
so, which has priority of privilege. It is 
necessary, in the first place, to ascertain 
what authority Upton possessed, as master, 
either to bottom the ship, or to sell part of 
the cargo. For either of these acts, two 
things must be shown— a valid appointment 
as master, and that the act was within the 
scope of the authority conferred. 

In some maritime countries on the conti- 
nent, the mode of a master's appointment is 
prescribed by law. Jac. Sea Laws, 83, 85, 
87. In this coimtry and in England, the law 
does not interfere in relation to the qualifica- 
tions or mode of appointment of a master, 
further than as regards his national charac- 
ter. He is, pro hac vice, the agent of the 
owner; and any mode of authorization com- 
petent to give power to one man to act for 
and bind another, is sufficient to constitute 
him master of a ship. The registry act of 
the United States requires that the name of 
the master shall be inserted in the register 



of the vessel (Act Dec. 31, 1792, § 9; 1 Stat.- 
291); that, on a change of ownership, a new 
register shall be taken out (Id. 294, § 14);: 
and that, when the master is changed, the- 
register shall be produced to the collector^ 
and a report be made to him, by the owner^ 
or the new master, of such change, where- 
upon the collector shall endorse a memoran- 
dum of the change on the register, and sub- 
scribe his name thereto. Id. 295, '§ 15, None- 
of these provisions, however, whether com- 
plied with or not, afEect the validity of the- 
master's authority. They are only designed 
to secure the revenue against the allowance^ 
to foreign vessels, of privileges which only 
vessels belonging to citizens of the United- 
States are entitled to enjoy. The provision, 
that a change of master may be reported 
to the collector by the new master alone, 
abundantly shows, that congress did not in- 
tend that the collector should make any in- 
quiry into the legality or suflSeiency of the 
master's authority. His legal appointment 
is assumed, upon his productag the ship's 
register, and he is, accordingly, registered as 
the master. 

In the case before the court, the collector- 
and naval officer of Charleston, on the 14th 
of March, 1831, endorsed on the ship's reg- 
ister the substitution of Upton, as master, in 
place of the late master, Finlay. That the- 
authority of Upton, as master, was complete- 
as to all persons dealing with him without 
notice of the manner in which, he acquired 
command of the vessel, can scarcely admit 
of argiunent He sailed the vessel between 
the United States and Europe, from March, 
1831, to February, 1832, performing aU the 
offices, and exercising openly- the powers of" 
master; and, although the manner in which 
he continued in the command of the vessel, 
after her arrival in the United States, was, 
peculiar, and without the direct authoriza- 
tion of a legal owner, yet, as such possession 
continued openly and notoriously for six or 
eight months, and the vessel made repeated 
voyages, earning large sums of money from 
freights and passengers, which were dis- 
bm-sed by Upton, in this country, with the 
knowledge of those most directly interested 
in the vessel, it is too late for them now to 
disavow and repudiate his acts, because of" 
the -want of a regular appointment. They 
must be held to have acquiesced in the au- 
thority he assumed, and, by such ratification,, 
to have given to it all the validity it woiild 
have derived from the most direct. and for- 
mal appointment The Alexander, 1 Dod. 
278. At least, it would be most hazardous 
to trade, and imjust towards all persons put- 
ting confidence in a state of things conform- 
able, in all respects, to ordinaiy usage, to 
hold that foreign creditors were bound to- 
rim the hazard, in their dealings with Upton, 
of proving that he originally acquired com- 
mand of the vessel from the legal owner, 
and by positive appointment It is enough 
for them to show that he was in possession. 
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of her, uuder sueli circumstances as fairlj 
proved that her owners must know the fact; 
and the necessary authority for his acts, as 
master, will then be implied by law. 

These considerations establish the right of 
the libellants in the second suit to look to the 
vessel or her owners for the performance of 
the contract of afEreightmeut made with 
them by Upton. It is contended, however, 
that, since MoiTison knew how^ Upton came 
into possession of the vessel, he was bound 
to acquaint himself with the manner in 
which he obtained the authority of master, 
which he subsequently assumed to exercise. 
There can be no question of the bona fides 
of dealing with a master of a ship, in a for- 
eign port, in the usual course of business, 
under circumstances like those which ex- 
isted in this ease; nor can the legal compe- 
tency of such a master to hypothecate the 
vessel to a bona fide creditor be doubted. 
The Alexander, 1 Dod. 27S; The Tartar, 1 
Hagg. Adm. 1. Even if Morrison is to be 
presumed to have been cognizant of all the 
facts connected with Upton's possession of 
the vessel, I should feel no hesitation in de- 
claring that such possession was rightful, 
and that all parties interested in the vessel 
or her cargo were bound by the acts of Up- 
ton, in the capacity of master, as long as he 
was not regularly displaced by the legal 
owner. He took command on the death of 
the former master, at sea. The law de- 
volved it upon him as chief mate. The 
Favorite, 2 W. Rob. Adm. 255. On the ar- 
rival of the vessel at her port of discharge, 
she and her cargo were placed in charge of 
the consignee and confidential agent of the 
former master, who supplied her with 
freight, and, continuing Upton in command, 
despatched her to Greenock, having had Up- 
ton's name entex'ed in the register as master. 
His authoritj* to appoint a master in case of 
necessity is fully supported hy the author- 
ities. The Alexander, 1 Dod. 278; The Tar- 
tar, 1 Hagg. Adm. 1. Finlay was sole owner 
of the Boston, and, as she was an American 
vessel, the law of the District of Columbia, 
the place of his domicil, would, at home and 
abroad, determine the right of succession 
after his death, 2 Kent, Comm. 429. The 
law of Virginia prevails at Alexandria, his 
place of residence, and is substantially the 
same as that of England with regard to the 
distribution of intestates' estates— one-third 
to the widow and two-thirds to the childi*en. 
2 Griff. Law Reg. 352. Although foreign 
creditors were bound to notice the law of 
this country, by which the property in the 
vessel vested, in the first instance, in the ad- 
ministrator of Finlay, yet they are also to 
have the benefit of the fm-ther notice, that 
such administration belonged, of right, to 
the widow, and that, whenever she assumed 
it, she thereby became so fully clothed with 
power in relation to the vessel as to be able 
to ratify any antecedent dealings in respect 
to it Foreign creditors might thus be re- 



garded as having transacted business with 
Upton with her sanction, under the persua- 
sion that she would assume the character of 
administratrix on arriving in the United 
States, and thus qualify herself to carry out 
fuUy what the law left at her own option to 
do. She did not, in fact, exercise her right, 
but allowed the claimant to take out letters 
of administi-ation. He was duly appointed 
on the 3d of October, 1831, one month pre- 
vious to the sailing of the ship on her last 
voyage, and there is no evidence that he at 
any time interfered with the authority of 
Upton, to disavow or control it. As, by the 
ancient civil law, the heir is considered as 
being substituted in place of the deceased, 
and as taking all his rights and responsi- 
bilities in such manner as to maintain a per- 
petuity and entirety, without succession, 
with respect to the estate, so the administra- 
tor is regarded as continuing in himself all 
the rights and powers of the owner, until his 
trust is fulfilled by the satisfaction of all 
debts and a final distribution of the assets. 
The foreign creditor had a right to presume, 
eitlier that the right of property was in the 
widow, in the capacity of administrati-ix, by 
intendment of law, so that her acquiescence 
in the command of Upton would amount to 
a competent ratification of it, or that the law 
had supplied a suflacient representative in 
her place; or he might be authorized to infer 
a distribution of the estate to the widow and 
children, so that the confirmation of Upton's 
authority might be implied from tlieir pei-- 
mitting it to continue. The bona fides of 
the ti-ansaction is further shown by the fact, 
that advice was taken of counsel. Under all 
these circumstances, I can feel no hesitation 
in declaring the competency of the master 
to hypothecate the vessel in a case justifying 
a bottomry loan. 

But it is contended, that the giving of 
a bottomry bond was not authorized by the 
circumstances of the ease. An objection ap- 
plying to the whole claim included in the 
bond is, that no part of it was advanced to 
the ship in aid of the voyage she was about 
to perform. The libeUant was bound to as- 
certain, before he accepted a hypothecation, 
whether the necessities of the ship demand- 
ed the advances for her equipment for the 
particular voyage, and whether or not the 
master had other resources, in the port where 
the vessel then was, for supplying those 
necessities. 3 Kent, Comm. 171. Neither 
of these essential facts being made to appear, 
I am bound to declare the bottomry unau- 
thorized and void at law. Id. 171, 172; Abb. 
Shipp. (Ed. 1S29) 124, note. The bottomry 
holder doubtless acted in good faith, and 
made the loan under the persuasion that a 
threatened arrest of the ship for prior debts 
would uphold the bond equally as if the loan 
had been made to relieve her from actual 
seizure. This, however, is not tlie law. The 
pre-eminent security of bottomi-y, with its 
high privileges, is sanctioned only when a 



[3 Fed. Cas- page 923] 



(Case No. 1,669) BOSTON 



ship is under positive arrest, and cannot take 
effect when the money is advanced only to 
avert a menaced arrest The Axirora, 1 
Wheat. [14 U. S.] 105. I attach no impor- 
tance to the fact that insurance "was effected 
by the bottomry holder on the vessel, as he 
might, perhaps, be considered as having ob- 
tained that for the benefit of the owner, and 
not for his own security. 

The question now arises, whether Morrison 
has, as assignee, the privilege of a material 
man, for that portion of the debt wliich 
arose from advances made for repairs and 
necessaries furnished to the vessel on her 
preceding voyage, so that he can enforce that 
privilege in the admiralty courts of this coun- 
try. If the right of lien was a continuing 
one in his assignors, McLeUand & Co., I per- 
ceive no objection to its continuance in the 
libellant, who tooli an assignment of the 
debt for a full consideration, at the express 
instance of the master, and would according- 
ly be entitled to the legal remedies for its re- 
covery which were possessed by the original 
creditors. It is unimportant whether the 
general rule of maritime law obtains in Scot- 
land, that 'repairs and necessaries form a 
lien on the ship herself, so that the material 
men could have enforced their claims against 
the foreign vessel, by an attachment of her 
there, because, the remedy will be afforded 
in conformity to the law of this country, and 
not to that of the country where the debt ac- 
crued. The question is, whether McLeUand 
■& Co., the assignors of the libellant, were 
possessed of a lien. McLelland & Co., hav- 
ing lent money to be employed in the repair 
of the vessel, and imder circumstances rea- 
sonably importing that credit was given to 
the ship in that respect, were, by the rule of 
the civil law, entitled to a priority of pay- 
ment out of the ship herself, without any ex- 
press contract to that effect Abb. Shipp. 
(Ed. 1820) 108; American Ins. Co. v. Coster, 
3 Paige, 323. Has this right been lost by 
their having permitted the vessel to leave 
Scotland, or by lapse of time? By the law 
of England, the shipwright or material man 
has a lien on a vessel for necessaries, &c., 
fumislied at home, only so long as she con- 
tinues in his possession. He may retain pos- 
session imtil he is paid, but, if he parts with 
possession, or furnishes supplies without tak- 
ing possession, he cannot enforce a claim 
upon the vessei herself,, as a privileged cred- 
itor (Abb. Shipp. 109), the courts of that 
country regarding a lien only in its meaning 
and application under the common law. Not- 
withstanding the opinion of an eminent 
Scotch writer (1 Bell, Comm. 527) that a ves- 
sel would, imder such cu'cumstances, be lia- 
ble to attachment for such debt in Scotland, 
there is great reason to question the accu- 
racy of that statement. Clearly, she would 
not have been liable in England, without an 
express hypothecation of her, and it is plain, 
from both Abbott and Bell, that the house 
of lords and the highest courts in Scotland 



are disposed to maintain the same rule of 
law in this respect in both countries. The 
English coiu't of admiralty takes cognizance 
in rem of the lien, when the debt accrued 
abroad, only in cases where the vessel is ex- 
pressly hypothecated to secure it Abb. 
Shipp. (Ed. 1829) 108, 116. Probably, the 
acknowledgment of the demand in the bot- 
tonary bond, might be deemed, in England, a 
sufBLcient hypothecation of the vessel to bind 
her, for the satisfaction of the debt, to the 
libellant, as assignee of the creditors who ad- 
vanced money for supplies, although that 
bond may be void as a contract of bottomry, 
reserving a maritime interest. In om* courts, 
the privilege or remedy acquires no addi- 
tional force from an express pledge of the 
vessel. Still, the law recognises the validity 
of such hjHPothecation. Id. 125, 126, note; 
The William & Emmeline [Case No. 17,687]. 
But these specific liens, when recognized and 
allowed, are not interminable. The creditor, 
if not limited to the first opportunity for en- 
forcing his remedy upon them, must pm-sue 
that remedy with due diligence. Even a 
bottomry bond becomes void by an omission 
to enforce it in a reasonable time. Abb. 
Shipp. 131; Blaine v. The Charles Carter, 4 
Cranch [8 U. S.] 328. But there is no ex- 
press limitation of time declared by the law, 
within which an action on a bottomry bond 
must be brought (Hall's Emerlgon, c. 9, § 3); 
and, as the implied privilege has all the effi- 
cacy of an express one, it would, by analogy, 
partake of the same properties in respect to 
the time in which it might be enforced. 
Still, as the value of the security by hypothe- 
cation consists in the priority of right it con- 
fers, whatever destroys such priority, would 
necessarily reduce the subject of demand to 
the state of ordinary indebtedn^s. The lien 
which supplies a foundation for the proceed- 
ing in rem being superseded, no other reme- 
dy can be afforded by this court than that 
which could be commanded on any contract 
of a maritime character. In the opinion of the 
supreme court, the priority of a bottomry 
creditor cannot extend further than the voy- 
age upon which the loan was made. Blaine 
V. The Charles Carter, 4 Cranch [8 U. S.] 
332. There is a manifest propriety in hold- 
ing tacit liens to restiictions no less guarded. 
American Ins. Co. v. Coster, 3 Paige, 323. 
This court has not required that they should, 
in all .cases, be set up before the vessel 
leaves the port of refitment, for that would 
not unfrequently destroy the whole benefit 
of the advance. The court would, however, 
require very strong proof, before it would al- 
low a lien to be upheld beyond the dose of 
the voyage then in progress. The Utility 
[Case No. 16,806]. Ordinarily, if the vessel 
were suffered to leave the place of refitment, 
the presumption would be, that other secm-i- 
ty than that of the vessel was looked to by 
the material man, and the lien would not be 
sustained without evidence coimteracting 
that presumption. Zane v. The President 
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[Td. 18,201]. Upon that principle, this de- 
mand in behalf of McLelland & Co. for ad- 
vances made to supply and refit the ship, 
would have lost its right of privilege on the 
return of the vessel to Greenock, and would 
not he enforced there against the ship by at- 
tachment, nor here afterwards upon its orig- 
inal merits, or by force of the hypothecation * 
made to the libellant at Glasgow. American 
Ins. Co. V. Coster, 3 Paige. 323. 

But, the vessel having been sold, and the 
proceeds being in cotirt, this demand, which 
was originally privileged, and is clearly with- 
in the cognizance of the com't, may, under 
certain circumstances, and on petition of the 
party, be satisfied out of the fund in court, 
though it could not be made the ground of 
an original suit. Zane v. The President [su- 
pra]; The Stephen Allen [Case No. 13,361]; 
The John, 3 W. Bob. Adm. 170. Having 
been, to a certain extent, privileged in its 
inception, It lost the right of being levied 
upon the vessel itself, by means of an im- 
plied waiver of the lien. Still, as against 
foreign owners, it would have been recog- 
nised in the English admiralty as an equity 
entitled to be satisfied out of the remnants 
and sm-plus in the registry, arising from the 
sale of the vessel for other causes. Id. The 
com-ts of this coimtry administer the same 
relief. Gardner v. The New-Jersey [Case No. 
5,2331; Zane v. The President [supra]; The 
Utility [supra]. This would be done to pre- 
vent the funds passing over to a foreign 
owner, leaving the equitable creditor to a 
personal action against such owner, before 
a foreign tribunal. The reasons upon which 
such relief has been afforded do not, how- 
ever, apply to this case. MoiTison is not 
seeliing to. arrest the money in his own coun- 
try, and prevent its being remitted to for- 
eign debtors, but is pursuing it away from 
home, in the tribunals of the debtor's coun- 
try. In such case, the money, if withdrawn 
from the coui't, will not go to the original 
debtor, but to his administrator, in the ca- 
pacity of general trustee, who must apply 
it according to the legal and equitable rights 
of creditors, domestic and foreign. Morri- 
son's claim would have no priority of pay- 
ment in the course of administi-ation; and 
there seems to be less equity in permitting 
it to acquire, by decree of the court acting 
as trustee of the fund, that preference which 
it would not obtain with the administrator, 
the regular trustee designated by law. Still, 
the principle may be broad enough to cover 
the case, and admit the privilege of the for- 
eign creditors in relation to this surplus; and 
I am inclined to detain the money a rea- 
sonable time, to allow the libellant to pre- 
sent his petition for its application to the 
advances made for supplies and necessaries 



furnished the ship at Greenock. I do not 
definitely decide the point, upon the plead- 
ings and proofs now before me, because the 
attention of the counsel has not been drawn 
to the items composing" this portion of the 
debt claimed by McLelland & Co. If the 
general doctrine is yielded, some part of the 
charges may not be allowable. None will be 
paid but such as were originally a lien on 
the vessel (Sheppard v. Taylor, 5 Pet [30 
U- S.] 675); and, on a petition claiming the 
funds on that ground, the parties will be 
prepared to instruct the com't fuUy as to 
their relative rights. Th^ testimony now in 
court can be used by either party on that 
application, should it be made. The libel- 
lant, Morrison, having, then, no right of ac- 
tion against the vessel, either upon the bot- 
tomry, or as assignee of McLelland & Co.'s 
li*n, his libel must be dismissed, with costs. 
The remaining subject for consideration is, 
the demand prosecuted in the second action. 
That rests upon the proposition that the 
shippers of goods on board a genei-al ship, 
have a lien on her for their value at the 
port of destination, if they have been dis- 
posed of by the master on the 'voyage, for 
necessary repairs and refitments to the vessel. 
This general doctrine has been heretofore con- 
sidered by this court in the case of The Wil- 
liam & Emmeline [Case No. 17,6S7], and was 
explicitly adopted by it in the case of The 
Gold Hunter [Id. 5,513]. The state courts 
fuUy recognize the rule of the maritime law 
on this subject. American Ins. Co. v. Cos- 
ter, 3 Paige, 323. The evidence shows that 
the ship, on her homeward voyage, put into 
Charleston in distress, and that the master, 
having no other resources for supplying her 
necessities, caused the goods of the libellants 
to he sold, and the proceeds to be applied in 
refitting her. This he had competent au- 
thority to do under the exigencies of the 
case (Abb. Shipp. 245), and the owner is en- 
titled to recover the value of the goods at 
the port of destination (Id.; 3 Kent, Comm. 
173, 175), and may maintain a suit in ad- 
miralty against the vestjel therefor (The 
Packet [Case No. 10,054]; American Ins. Co. 
V. Coster, 3 Paige, 323; Bulgin v. The Rain- 
bow [Case No. 2,116]). A decree will, accord- 
ingly, be entered in conformity to these prin- 
ciples, in behalf of these libellants. They 
are also entitled to costs. After satisfaction 
of that decree, the claimant wiU be allowed 
his costs ont of the fund. Let it be re- 
ferred to the clerk to ascertain the value of 
the goods so sold, at the time of the arrival 
of the vessel at this port, and report with 
all convenient speed.^ Decree accordingly. 



' This case does not appear to have been sub- 
sequently moved in courC 
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Case No. 1,670. 

The BOSTON. 

D- Gall. 239.] *• 

Circuit Court, D. Massachusetts. Oct Term, 
1S12. 

NOXlSTEItCOTJBSE ACT — ^WHAT CONSTITOTES IM- 
POllTATION. 

1. If British goodn are put on board a vessel, 
with intent to \ import them into the United 
States, they are forfeited under the act of 1st 
March, 1S09. c. 91 [2 Story's Laws, 1115; 2 
Stat. 529, c. 24], whether the owner intended 
thereby to violate the act or not. 

[Cited in The Ooquitlam, 57 Fed. 717.] 

2. If a vessel voluntarily arrive at her popt 
of destination with a cargo, it constitutes in 
point of law an importation. See 1 Gall, 206 
LThe Mary, Case Ko, 9,1S3.] 

[Distinguished in Waring v. aiayor, etc., 8 
Wall. (75 U, S.) 120. Cited in U. S. v. 
Merriam, Case No. 15,759; The Coquit- 
1am, 57 Fed. 717.] 

3, The mere coming into port without break- 
ing bulk, is prima facie evidence of an importa- 
tion. 

4, The act of 22d February, 1805, c. 78 [2 
Story's Laws, 962; 2 Stat. 315, c. IS], does not 
vary the general law, as to what constitutes an 
importation. 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

In admiralty. The information against 
the schooner Boston and appurtenances al- 
leged, that certain prohibited goods of for- 
•eign growth, &c,, were, at the Cape of Good 
Hope, with the knowledge of the owner and 
master, put on board the same schooner with 
intention to import the same into the United 
States, contrary to the act 1st March, 1809, 
•c. 91 [2 Story's Laws, 1115; 2 Stat. 529, c. 24], 
4ind that the same goods were afterwards, 
in pm'suance of the same intention, actually 
imported into the port of Boston. The in- 
formation against the cargo contained sub- 
stantially the same allegations, the former 
being founded on the 6th section, the latter 
■on tlie oth section, of the act There were 
special claims in the case, -which in general 
-admitted the facts, but denied any intention 
to violate the laws. It was admitted that 
the facts were truly stated in the decree of 
the district court [unreported]. From that 
decree and the accompanying papers, it ap- 
peared, that John D. Williams & Co,, the 
principal claimants and owners of the 
schooner, in October, 1810, transmitted or- 
ders to tlieir agent at tlie Cape of Good 
Hope, to pm-chase 168 casks of wine, consti- 
tuting tlie bulk of the cargo. That after the 
president's proclamation of the 2d of No- 
vember, 1810, was well known, to -wit, on 
the 10th of December, 1810, the schooner 
sailed from Boston for the Cape of Good 
Hope. That the cargo was taken on board 
at the Cape on the 20th of April, 1811, with 
am alleged destination, as the clearance ex- 

* [Reported by John Gallison, Esq..] 
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pressed, "for Boston." That the schooner 
with her cargo on board, sailed from the 
Cape for Boston, and voluntarily and -with- 
out any necessity arrived' at Boston, on Sun- 
day the 24th June, 1811. That on the next 
morning, as soon as "the custom-house was 
opened, a manifest was presented by the 
claimants, alleging that the schooner was 
"bound for Boston and St Bartholomews," 
andi the claimants asked leave to depart for 
St Bartholomews, on giving bonds' pursu- 
ant to the act 22d February, 1805, c. 78 [2 
Story's Laws, 9G2; 2 Stat 315, c. 18], -?vhich 
permission the collector refused, and imme- 
diately seized the vessel as forfeited. There 
did not appear to have been any conceal- 
ment of Uie facts on the part of tlie claim- 
ants, and they rested their defence upon the 
sti'ong presumptions ai'ising from their open 
and fair conduct 

G. Blake, for the United States. 
C. Jackson, for claimants. 



STORY, Chrcuit Justice. It has been cpn- 
tended by the coimsel for the claimants, the 
schooner and cargo are not forfeited, be- 
cause the cargo was not taken on hoard -with 
an intention to import the same into the 
United States, contrary to the act of 1st 
March, 1809; that their whole conduct 
shows that they never meant to violate the 
law, but intended the Importation should be 
'made into the United States, upon -the con- 
tingency only that it should by subsequent 
events become la-wful; and that -within forty- 
eight hours after the arrival of the schooner 
at Boston, they gave an ulterior destination 
to the property, which -^vas perfectly lawful. 
There is no evidence in the case, to show 
that a contingent destination for Boston, 
-was in the original contemplation of the par- 
ties. The master voluntarily took on board 
his cargo for that port, and (for aught that 
aBpears in the case) came into port, with 
the intention to make it his port of dis- 
charge. The destination for St. Bartholo- 
mews appears to have been an after thought, 
and in the absence of all contrary evidence, 
I must take that to have been the real fact, 

I cannot admit, that to constitute a for- 
feiture -within the act, it is necessary that the 
party should have intended a clandestine 
importation or a fraudulent smuggling traffic. 
The 4th section of tlie act declares, -that it 
shall not "be lawful to import into the Unit- 
ed States, or the territories thereof, any 
goods, -wares, or merchandise whatever, from 
any port or place situated in Great Britain 
or Ireland, or in any of the colonies or de- 
pendencies of Great Britain," &c. "nor shall 
it be lawful to import into the United States, 
or the ten-itories thereof, from any foreign 
port or place whatever, any goods, wai-es, 
or merchandise, being of the growth, prod- 
uce, or manufacture, &e. of Great Britain 
or Ireland, or of any of the colonies or de- 
pendencies of Great Britain," &c "or of any 
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place or counti*y in the actual possession of 
Great Britain." The 5th section then de- 
clares, that whenever any article or articles, 
the importation of which is prohibited by this 
act, shall be imported into the United States, 
or the territories thereof, conti-ary to the true 
intent and meaning of this act, or shall be 
put on board of any ship, «S:c. with intention 
of importing the same into the United States, 
or the territories thereof, they shall be for- 
feited; and the 6th section provides, that 
if such ai'ticles are with such intention put 
on board, with the knowledge of the owner 
or master of the ship, such ship also shall be 
forfeited. By the operation of these sections 
then, not only the actual importation of pro- 
hibited goods into the United States, but the 
lading of them with an intention of im- 
portation into the United States, is made an 
offence. It is ti-ue, that the actual or in- 
tended importation must be "eonti-ary to the 
true intent and meaning of the act;" bnt 
this means, not that the party should actual- 
ly intend at all events to violate the law by 
fraudulent or collusive conduct, but that the 
actual or intended importation should be 
from such ports, and of such goods, as are 
prohibited by the 4th section of the act. The 
ofl'ence does not depend upon the intention of 
the party to violate the law, but upon his 
intention to import the prohibited articles. 
Where the law prohibits certain acts, it is 
immaterial whether the party supposes them 
to be an offence or not. In the language of 
Sir Wm. Scott (1 O. Rob. Adm. 218), "the in- 
tention of the parties might be perfectly in- 
nocent, but there is still the fact against 
them of the actual contravention of the law, 
which no innocence can do away." Admit- 
ting, therefore, for the sake of the argument, 
that the parties did not mean to violate the 
law by palpable frauds, yet if they did in- 
tend to import the cargo into the United 
States, it was within the prohibition of the 
law, and the forfeiture attached. But I 
think it will be somewhat difficult to sustain 
the admission of innocence in its full extent. 
At the time of the departure of the schooner, 
the president's proclamation was universally 
known. By that public declaration the act 
in question was revived, from and after the 
expiration of three months from the date of 
the same proclamation, unless Great Britain 
should within the same three months revoke 
or modify her edicts, so as that they should 
cease to violate the neutral commerce of tlie 
United States. The revival therefore would 
bo absolute on the 2d March, 1811, tmless in 
the interim the offensive orders were revoked. 
Now it is undoubtedly ti*ue, that a merchant 
had a right to speculate upon the probabil- 
ity of such an event, and certainly it was 
no crime for him to entertain hopes of such 
revocation. But tlie speculation was at his 
peril, and although he could not, in the East 
Indies, know wliother the act absolutely took 
effect or not at the time prescribed, yet he 
could not but know, that if it did, he would 



be within its penal influence. But admit- 
ting in its whole extent the argument, that 
there was but a contingent destination for 
Boston, still I think, that if the destination 
be consummated i>y a voluntary arrival at 
the port, it has a retroactive effect, and must 
be considered as settling the final character 
of the transaction. 

This leads me to consider another position, 
which has been assumed by the counsel for 
the claimants, viz. that the facts do not 
amount in point of law to an importation 
into the United States; and the 32d section 
of the collection act of 2d March, 1799 [1 
Stat. 651], and the act of 22d February, 1805, 
c. 78 [2 Story's Laws, 962; 2 Stat. 315, c. 18], 
§ 2, have been relied on, to show the undei*- 
standing of the legislature, as to the meaning 
of the term "importation." And upon the 
footing of these acts it is argued, that an im- 
portation is not complete, until a vessel has 
actually arrived in port under such circum- 
stances, as render her liable to the payment 
of duties. It is true, that the act of the 22d 
February, 1805, permits a vessel, arriving 
with a cargo from a foreign port, to depart 
with the same cargo for any foreign port 
without payment of duties, provided the des- 
tination be disclosed in a manifest presented 
to the collector of the port within forty-eight 
hom's after her arrival. But this by no 
means Implies that the cargo had not been 
iuiported into the United States. On the con- 
ti-ary, the legislature use a language which 
evinces a contrary understanding, for the 
transaction is called a re-exportation. Inde- 
pendent of this provision of the statute, there 
can be no doubt that the cargo would have 
been liable to the payment of duties; and it 
is too much, to contend that an exception 
from the generality of a law disproves a con- 
struction, upon which alone the law can havo 
its ordinary operation. The acts laying 
duties levy them upon goods, wares, and mer- 
chandise, "brought into the United States 
from a foreign port or place." Act Aug. 10, 
1790, c. 39 [1 Stat. 180]. And such a bringing 
in, if voluntary, is considered as an importa- 
tion within the pmwiew of those acts. See 
Act Aug. 10, 1790, c. 39; Act May 2, 1792, c. 
27 [1 Stat. 259]; Act June 7, 1794, c. 54 [1 
Stat. 390]; Act Jan. 29, 1795, c. 82, eljc. [1 
Story's Laws, 376; 1 Stat. 411, c. 17]. In 
the present case, the voluntary arrival with 
the cargo, woidd also be an importation 
within the true construction of the same acts. 
But whatever may be the true construction 
of the term "importation," as applied to ar- 
ticles paying duties, I can have no doubt, 
that here was an actual Importation within 
the true intent and meaning of the act of 
1st March, 1809. I take it to be a well set- 
tled rule, that the mere coming into port, 
though without breaking bullv, is prima facie 
evidence of an importation. But the pre- 
sumption may be rebutted by showing that 
it was occasioned by unavoidable accident 
or over-ruling necessity. The Eleanor, Edw. 



[3 Fed. Cas. page 927] 



(Case No. 1,671) BOSTON 



Adm. 135, 160. This was the ground 
"upon which the court decided the case of 
The Mary [Case No. 9,183] at this term. 
That case has been cited as applying to the 
present But in my judgment, no cases could 
bo more tmlilie. In the case of The Mary, 
there was no intention of coming into any 
port of the United States, unless fm'ther or- 
ders were received, and the actual arrival 
was occasioned by stress of weather, against 
the will and intentions of the parties. The 
vessel sought a temporary shelter from the 
ii'resistible violence of the elements. It was 
there held, that, to constitute an importation, 
the cargo must be brought into port volun- 
tarily, and with an intention that, the same 
should be there landed or disposed of. It 
must no.t bai-ely arrive within the port, but 
must aiTlve there voluntai-ily, and, as Lord 
Hale expresses it (Hale, Oust Harg. Law 
Tracts, 213), "the goods ought to be im- 
ported by way of merchandize." In the case 
of The Mary, the court did little more than 
apply a principle, long since settled in- the 
revenue system of Great Britain (Id.; Reeves, 
Shipp. 196), and foxmded on solid reasons. 
The law could never be so far at variance 
with humanily, as to compel the sufferers by 
shipwreck, or maritime accidents, to be op- 
pressed under the sanction of the revenue. 
But I cannot find any case, in which it has 
been held, that the coming voluntarily into a 
port, with an intention to make that the port 
of discharge, unless a future contingent des- 
tination shaU, after arrival, be given to the 
property, has been held not to be an importa- 
tion. Much less can it be admitted, that a 
vessel can have a right to come into port with 
goods on board, which are absolutely pro- 
hibited from importation, merely with a 
view to consult on an ulterior disposition of 
the goods. The cases of The Eleanor, Edw. 
Adm. 135, and The Paisley, Edw. Adm. 
Append. 17, in my judgment, authorize a 
very different conclusion; and if such pre- 
tences were allowed, it would be difficult to 
reach a single case of fraudulent importa- 
tion, until the property had been -removed 
beyond the grasp of forfeiture. I have no 
doubt, therefore, that the ship and cargo, in 
the present case, are forfeited for a contra- 
vention of the law. The cargo- was taken on 
board with the intention to be imported, and 
was actually imported, into the United States. 
I must at the same time admit, that the facts 
disclose a case entitled to great indulgence; 
and if I were permitted to consult my feel- 
ings instead of my duty, I should be dis- 
posed to release the claimants from every 
penalty. Situated, however, as I am, I must 
apply the rigid rule of the law, and leave 
to others, upon whom a more agreeable duty 
devolves, to apply the proper mitigation or 
remission of the forfeiture. I reverse the de- 
cree of the disti-ict court, and adjudge the 
schooner and cargo to remain forfeited, and 
that the United States recover their costs. 
Condemned. 
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The BOSTON. 

[1 Lowell, 464.] » 

District Court, D. Massachusetts. Aug. Term, 

1S70. 

Bill op Lading — Place op Dischakge— Damages 

FOR Breach. 

1. It seems, that the owner of the whole car- 
go of a vessel may order her discharge at any 
suitable place within the port 

2. Under the bill of lading now in use in the 
coal trade, the consignee has a right to choose 
the place of discharge. 

[Cited in O'Rourke v. 221 Tons of Coal, 1 Fed. 
620; Devato v. 823 Barrels of Plumbago, 
20 Fed. 518.] 

3. Where the consignee had indorsed such a 
bill of lading back to the original shipper, and 
the master was seasonably notified of the fact, 
he was bound to take the vessel to the wharf 
to which he was ordered by the shipper. 

[Cited in Devato v. 823 Barrels of Plumbago, 
20 Fed. 518.] 

4. A master having failed to deliver a cargo 
of coal according to the terms of his contract 
the vessel was libelled in the admiralty, and it 
appearing that since the libel was brought the 
shipper had replevied the coal, the assessment 
of damages was postponed until the replevin 
suit should be determined. 

5. In a libel for not delivering coal according 
to the terms of a bill of lading, by landing it 
at a wrong wharf in the port of discharge: held, 
the measure of damages was the value of the 
coal less the freight and charges, although the 
freight had not been 'earned. 

[Cited in Oakes v. Richardson, Case No. 10,- 
390; Devato v. 823 Barrels of Plumbago, 
20 Fed. 513.] 

6. The counsel fees of a replevin suit by the 
shipper to recover his coal are not to be in- 
cluded in the damages assessed in the action 
for not delivering. 

[7. Cited in Manson v. New Tork, N. H. & 
H. R. Co., 31 Fed. 299, construing a demurrage 
clause to imply that the consignee should have 
24 hours, after notice of the vessel's arrival, 
to select a suitable place for her discharge.] 

In admiralty. The libeUants, Louis J. Au- 
denried & Company, coal merchants, doing 
business in Philadelphia and Boston, shipped 
a cargo of coal on board the schooner Bos- 
ton at Philadelphia, and received a biU of 
lading requu-ing delivery at Boston to Bos- 
worth & Hamlin or their assigns, at a 
freight of two dollars and twenty-five cents 
per ton and three cents per ton for each 
bridge. There was the clause lately intro- 
duced by an. association of ship-owners into 
these contracts for carrying coal, and which 
has been under consideration several times 
in this court, that twenty-fomr hours after 
arrival at the port, and notice thereof to 
the consignee, the vessel should be dischar- 
ged at the rate of one hundred tons per 
day, after which the consignee or, assignee 
should pay demurrage. The libeUants had 
an open contract with Bosworth & Ham- 
lin, the consignees, for a large amount of 
coal to be delivered from time to lime dur- 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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ing the season, and intended this cargo tot 
them; but they were unable to receive it, 
and so notified the libellants, and indorsed 
the bill of lading to them before the ar- 
riyal of the vessel. Hearing that the schoon- 
er was in the harbor of Boston, .Bosworth 
& Hamlin sent word to the master that 
he was not to deliver his coal at their 
wharf; but he came up to the next wharf 
to theirs, and was again told by one of the 
firm that they should not talie the coal, and 
that he must report to the libellants, which 
he did. The libellants thereupon ordered 
him to discharge at the wharf of Cook, Jor- 
dan & ilorse, and this he refused to do. 
They then procm-ed from the original con- 
signees a written order of similar purport, 
but with no better resiilt. Some negotiation 
was had between the parties, but nothing 
came of it, and the master, after some days, 
landed his cargo at the wharf to which he 
had first come, to be held subject to the 
■order of the libellants on their paying freight, 
demurrage, and other charges, if any; and 
the libellants thereupon proceeded here for 
Jion-delivei-y of the cargo. 

D. Thaxter, for libellants. 

P. H. Hutchinson, for claimants. 

LOWELL, District Judge. The claimants 
insist that the master might deliver his cargo 
at any suitable wharf, with notice to the 
-consignee or his assignee, and thus fully meet 
the requirements of his contract; and that this 
was such a wharf. It is often said in the 
boolis that this is the master's whole duty, 
but I am of opinion that the proposition has 
been sometimes imderstood a good deal too 
TDroadly. The dictum of air. Justice Buller, 
in Hyde v. Trent & M. Nav. Co., 5 Term E. 
389, 397, is that a delivery on the usual 
wharf win discharge the carrier. And in 
Chieiiering v. Fowler, 4 Pick. 371, the case 
finds that the cargo was landed at a usual 
wharf, and it was held that it need not be 
landed at the wharf of the consignee. There 
are cases which recognize it to be usual at 
this port and at others for the master of a 
general ship to go to a suitable wharf and 
notify the consignees, who are then bound 
to take their goods from the wharf: The 
Tangier [Case No. 12,265]; Cope v. Cordova, 
1 Rawle, 203, But these eases have not 
turned on the question what was a suitable 
or usual wharf. This would seem to be a 
question of fact, and one which may be an- 
swered very difCerently in, different cases. 
The law, as I understand it, is, that the mas- 
ter is not in general bound to transport the 
goods on land, but his contract is fulfilled by 
-delivery from his ship at a proper place with- 
in the port. Still, the question is always 
one of delivery in the particular case, and if 
he has not delivered to the consignee or ship- 
per personally, he must justify his substi- 
tuted delivery: Gatlifife v. Boiu-ne, 4 Bing, 
JST. C. 314, 3 5Ian. & G. G43, 7 Man. & G. 850; 
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Humphreys v. Reed, 6 Whart, 433; Hemi)- 
hillv. Chenie, 6 Watts & S. 62; Ostrander v. 
Brown, 15 Johns. 39. This he may do by 
showing that the delivery was in accordance 
with the terms of his conti-act, or with the 
usual com-se of trade at the port, or of the 
course of dealing between the same parties. 
Here I have not been shown any such usage. 
There is no evidence of what is usual or suit- 
able in respect to cargoes of coal; but consid- 
ering the heavy nature of the cargo, which 
makes its transportation on land very costly, 
I am led to doubt whether a usage to land 
such a cargo at a distance from the owner's 
wharf could be considered reasonable. In 
the absence of evidence of usage, I lay down 
the rule of law, as I did in another ease (The 
B. H. Fittler [Case No. 4,311]), that when there 
are two or more wharves in the port equal- 
ly convenient to the carrier, he is bound to 
deliver at that most convenient to the ship- 
per, at least if he be duly and seasonably 
notified of such preference. And where one 
shipper or consignee owns the whole cargo, 
he has, in my opinion, the same right that 
a charterer would have to say where the 
vessel shall discharge, it being, of com-se, a 
suitable place and within the limits of the 
port 

This point is not of vital importance here, 
because this bill of lading contemplates that 
the consignee, and not the master, is to 
choose the place of delivery. I have more 
than once construed this new demurrage 
clause to mean that the owner of the coal 
is to have twenty-four hours after notice of 
the ship's arrival in which to find a berth 
for her discharge. This construction has 
not only been acquiesced in, but insisted on 
by the ship-owners. So the provision that 
the freight should be increased by each 
bridge that' the vessel may pass through, 
cannot mean that the master shall have the 
right to disregai-d the shipper's wishes and 
go to a distant wharf through unnecessaiy 
bridges, and thus increase his freight while 
disobliging the other party; but that so 
many as the consignee or his assignee re- 
quires him to pass through shall be paid for.= 

It was the duty, then, of the master to de- 
liver at the wharf of Cook, Jordan & Morse, 
according to the order given him by the libel- 
lants within twenty-fom- hours after notice 
of his arrival, and indeed, at the very time 
when, in accordance with his contract, he 
reported to them his arrival. If he had any 
doubt whether they were the proper per- 
sons to deal with, it was removed by the or- 
ders and statements of the original con- 
signees and by the indorsement of the bill 
of lading. He says, in his answer, that he 
at one time offered to go to the requii-ed 
wharf if the libellants woidd pay the tow- 
age. This they were not bound to do under 
the circumstances of tnis case, because he 

* I am informed that a similar ruling as to the 
duty of the master was made in tlie replevin 
suit by Brigham, G, J., in the superior court. 
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should have gone there at once. Again, he 
says he at one time offered to go if they 
would pay him, in advance, his freight and 
demurrage. But they were not bound to 
pay freight until the goods were delivered, 
nor could any demurrage he due when the 
delay was wholly his fault. At the argu- 
ment, It was urged in addition to these 
points, that the wharf of Cools, Jordan & 
Morse is not within the port of Boston. I 
was asked to limit the hounds of the port to 
the open harbor below the numerous bridges 
which surround the peninsula, on several 
sides, and which are said to have changed 
the character of the navigation and to have 
imposed new and unusual bm-dens upon 
ship-owners. In this case, I need only say 
on this head that no evidence whatever of 
usage was introduced; that this is an old 
and well-known coal wharf within the most 
ancient limits of tlie town of Boston, and 
that the bill of lading provides for going 
through bridges. 

It was said at the bar that since the plead- 
ings were made up the libellants have taken 
the cargo by a writ of replevin out of the 
hands of the wharfinger, with whom it was 
left by the claimant. This being so, I can- 
not fairly estimate the damages in this case 
xmtil that suit is in some way disposed of. 
Interlocutory decree for the libellants. Dam- 
ages to be assessed. 

At a subsequent term the cause was 
brought on agaiu, and it was proved that the 
replevin suit had been tried to a jmy, and 
had resiilted in a verdict for the libellants 
with nominal damages, and that judgment 
had been rendered thereon and had been 
satisfied. The libellants now moved for 
damages, and proved that the coal had fal- 
len in value about $1.25 a ton between the 
day it should have been delivered and the 
time of the service of the writ of replevin. 

D. Thaxter, for the libellants. 

It was suggested by the coiu't at the for- 
mer ti'ial that the measure of damages 
would be the value of the goods here, de- 
ducting freight. If this be so, we can have 
only nominal damages, because the freight 
was more than the diminution in value, and 
as we must give credit for the goods now 
that we have received them, there will be 
nothing left to assess. We contend: 1. 
When a carrier misdehvers goods, or refuses 
to deliver to the true owner, he has forfeited 
his freight, and the shipper may have the 
goods or their full value without deduction. 
The distinction which reconciles all the 
cases is this, that mere nonfeasance is not a 
conversion, but misfeasance is: Say ward v. 
Stevens, 3 Gray, 107, 8 Gray, 215; Robinson 
V. Baker, 5 Gush. 137; Bowlin v. Nye, 10 
Gush. 416. The case of The Cassius [Case 
No. 564] is consistent with the above, be- 
cause there the master had earned his 
frejgrht, and afterwards converted the goods. 
3FED.CAS. — 59 



2. The master converted om* goods and we 
have recovered them, and are bound to give 
credit for the value recovered, less the ex- 
penses of the recovery: Williams v. Ai-eher, 
5 G. B, 31S; Archer v. Williams, 2 Car. & K. 
26; Forbes v. Parker, 16 Pick. 466; Wood- 
ham V. Gelston, 1 Johns. 134; Kice v. Nick- 
er son, 9 Allen, 478; Add. Torts, 443. This 
should include counsel fees. 

LOWELL, District Judge. The able ar- 
gument for the libellant has failed to con- 
vince me that in an action of contract for 
not delivering goods in conformity with the 
bill of lading, the measure of damages is th& 
value at the port of delivery, without de- 
duction. I have used a different rule in two' 
cases in which goods were injured by devia- 
tion and delay, namely, the value less the- 
freight. This furnishes an indemnitj', as we- 
see in this case; for the libellants liad sold 
the cargo in good faith, and would have rea- 
lized the price, after paying the freight, if 
the master's contract had been fulfilled; and 
the exact loss which they have suffered is^ 
the price, deducting the freight It is urged; 
that the vessel never earned freight, and this 
is true; but the question here has nothing 
to do with that. I aoi not giving freight to 
the claimants, nor denying it to them, but 
ascertaining the loss +o the libellants. They 
had the right to talce their goods if they 
could find them, without paying freight, as 
indeed they have done: and by that means 
they would and must get more than an in- 
demnity; but in an action for not delivering, 
they are entitled to an exact indemnity. It 
was at one time much contested whether the 
damages in such a case should not be the 
value at the place of shipment, with interest, 
but it has been fully settled that it is the 
value at the port of destination. Some of 
the cases do not touch the question whether 
it shall be the gi*oss or the net value, but all 
which do mention it say it is the net value 
after deducting expenses; for the reason 
that those expenses go to make up the valuer 
Thus, in what may be fairly called the lead- 
ing case of Watkinson v. Laughton, S Johns.. 
213, where goods were embezzled by the* 
crew, it was held that the damages were* 
their net value, deducting freight and other 
charges, not, of course, as actual charges,, 
but as the true mode of finding the exact 
loss sustained. This rule has been followed 
in Gillingham v. Dempsey, 12 Serg. & R. ISS; 
The Cassius [supra]; Nom'se v. Snow, 6- 
Greenl. 208; The Joshua Barker [Case No. 
7,547]. 

A wrong-doer may often be required to 
give up chattels without any allowance for 
what has been spent upon them, and a car- 
rier could not, perhaps, set off nor recoup 
freight which he had never earned; but this 
is not such a case. The libel is not brought 
for the recovery of the goods or of tlieir 
value, but for the breach of a maritime con- 
ti-act to carry and deliver them; and though 
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the value of the goods is an element in the 
computation of damages, the real question 
is, what has the libellant lost? And the 
true answer is, what he would haye had if 
the contract had been performed. Suppose 
the voj'age had been from a foreign country, 
and the goods had been subject to duty; in 
estimating the damages, duties would be de- 
ducted from the value in the market here, 
witliout any regard to whether the carrier 
had paid duties or not; because the libellant 
would liave been obliged to pay them to ob- 
tain the full market value of his goods, and 
they really go to make up that value. 

It is admitted that the libellants must 
give credit for the not value of the coal re- 
l>levied by them, but they contend that in 
estimating this value Ihey may deduct the 
reasonable couu.sel fees of the replevin suit. 
None of the cases cited came up to this con- 
tention, and I am of opinion that they can- 
not be allowed. Counsel fees are sometimes 
considered in estimating the damages in 
salvage cases even since the fee bill has pre- 
vented their being taxed as costs, and where 
one is bound by conti-act to warrant anoth- 
er's title, and has been duly notified to de- 
fend an action on the title and has failed to 
do so, these fees may be recovered. But 
here tlie siiits were simply two actions for 
nearly the same cause, and were adversary, 
and probably if the claimant had required it, 
the libellants might have been put to their 
election which they would maintain, " Under 
these facts there is no more reason for al- 
lowing the counsel fees in this case than in 
the replevin suit itself. The theory of the 
judgment in that suit was that the taxable 
costs would indemnify the plaintiffs. They 
have recovered their coal and their costs, 
and after giving credit for its vahie when 
replevied there is no surplus left to be as- 
sessed in this action. As the present de- 
fence is in the natm-e of a plea puis darrein 
continuance, the libellants are entitled to 
nominal damages, and costs. Decree for the 
libellants for $1 and costs. 
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1S4G. 

-C0T.I.1S10S— COMPETIXO PaSSKXGER STEAMBOATS— 

Attempts to Pass— Costs— Vixdictive Akkest. 

1. In a collision betwen two passenger steam- 
boats, occurring at their place of departure, 
both startinsr from the same slip or pier at the 
same time, they will be mutually held responsi- 
ble for the exercise of the utmost prudence and 
precaution. 

2. Neither can lawfully press ahead of the 
other in getting under way, when it is apparent 
their movements are commenced simultane- 
ously. 

3. If they are competitor boats, running the 
same route, negligence or fault in producing 

^ [Reported by Edward R. Olcott, Esq.] 



the collision will be imputed equally to each, 
unless one clearly exculpates herself. 

4. The law of this state imposes a penalty on 
a steamboat for attempting to pass another un- 
der way nearer than twenty yards, and the 
maritime law subjects them to all damages 
caused by crowding on vessels under way to 
pass them, or in crossing their bows. 

[Cited in The Greenpoint, 31 Fed. 231.] 

5. This court will not allow costs on the ar- 
rest of a vessel for a small cause of action, 
when the party has adequate remedy in the 
lower municipal courts, and especially if the 
suit is prosecuted vindictively, and with a view 
to create costs. 

[Cited in The David Morris, Case No. 3,59G.] 

[6. It is want of due prudence and precaution 
to attempt to run a boat across the track an- 
other is known to be intending instantly to 
take.] 

In admiralty. The steamers Frank and 
Boston, two small passenger boats belonging 
to this port, lay at or near the same wharf, 
in this harbor, and were in the act of going 
out together, their trips being appointed for 
the same hour. They were competitor boats, 
making frequent trips daily from Canal-street 
slip to landing places a few miles up the 
Hudson river, on the New-Jersey shore. 
There was great acrimony and vindictiveness 
of feeling subsisting between the officers of 
the two boats. In a struggle between the 
two to have the lead in getting under way on 
an up trip, they came in collision. The libol- 
lant's boat, the Franlv, received injuries, 
which were repaired at the cost of $21.27. 
This action was brought for the injuries, de- 
manding large damages. [Decree for libel- 
lant.] 

Geo. W. Stevens, for libellant. 

"W. Q. Morton, for respondents. 

BETTS, District Judge. This case is quite 
unimportant in a pecuniary point of view. 
It has, however, been contested with great 
earnestness, by proofs and arguments on the 
allegations that interests, important to this 
class of business conducted by numerous 
steam craft into and from this harbor, are 
involved in the controversy. The principal 
points in litigation are: 1. The relative 
rights and duties of such steamers in getting 
under way from their berths, when the hour 
of their starting is known to each to be the 
same. 2, Whether the injury in this instance 
was caused by the fault or negligence of the 
Frank or Boston, or neither or both. 3. 
Whether, if blame be imputable to the Bos- 
ton, the libellant might not, with reasonable 
care and skill, have avoided the collision, and 
is not chargeable with fault in omitting to 
do so. 4. Whether the loss shall not be ap- 
portioned between the two vessels, because 
of the ditficiilty on the evidence in determin- 
ing which one was most in the wrong. The 
zeal of the litigant parties has been so far 
partaken of by the counsel as to call forth a 
labored discussion of every fact, and numer- 
ous atithorities supposed to have a bearing 
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npon the case. I do not, however, regard it 
as one TYhicli demands of the coiirt an ex- 
tended exposition of its views upon the sub- 
jects debated. The doctrines which obtain 
in admiralty in collision cases are sufficiently 
collected, with the authorities, supporting 
them, in the late edition of Abbott, on Ship- 
ping, Just published (part 3, c. 1), and it will 
be needless to collate and expoimd the cases 
applicable to the merits of this issue, there 
being entire harmony in the general princi- 
ples affecting this case, with perhaps the 
exception of the point whether tlie com*t can 
order an apportionment of damages between 
the two vessels if unable to decide which 
one was most- blameable for the injuiy sus- 
tained. That point will not come within the 
purview of the present decision. 

It is not easy, upon the evidence, to de- 
termine which of the two boats, when the 
houi' for starting arrived, first moved its 
wheels ahead. Both had their engines in 
action for a considerable time previously, 
us is the usage in preparing to get under way 
at a fixed time, working their wheels alter- 
nately a tm-n or two backwards and for- 
wards, to get the positions from which they 
intended to start on the trip. The witnesses 
on each boat, who were taking notice of the 
proceedings, think the boat they were upon 
began tm*ning its wheels ahead, whilst the 
wheels of the other one were backing or 
standing still. Giving a-edit to thorn on both 
sides, the difference is so trivial, that it 
may be assumed that the two attempted to 
so forward simultaneously. A person stand- 
ing on deck might thus, by his sensations' 
from the leverage of the wheels against the 
water, be conscious that his boat was in the 
■act of getting in motion before one, observ- 
ing her a short distance off, could discern 
that her wheels had commenced revolving; 
•or if so, which way they were turning. I 
do not thinlv that particular of essential im- 
portance. The Frank had been lying up be- 
■side her wharf slip, with her head towards 
the shore. She cast off her fastenings and 
backed out of the slip past the Boston, the 
latter lying at the end of a pier, with her 
bead down the river. It was perfectly 
Imown on board the Boston that the move- 
ment by the Frank was for the piu-pose of 
getting a position outside the piers for start- 
ing on her course up the river. It had been 
usual for her to start in that manner. So 
«oon as the Frank left her berth, and had 
•cleared the Boston, the latter loosened her 
fastenings at the end of the pier, and backed 
into the slip the Frank had left. The direc- 
tion of the boats towards each other, then, 
was at right angles, the Boston heading 
westerly and the Frank northerly, that being 
the course each was to start upon. Wit- 
nesses differ widely in their estimates as to 
the distance the Frank was from the Boston 
when the latter commenced moving ahead; 
some say from one hundred to one hundred 
and fifty yards, and two pilots, not belonging 



to either boat, calculated they were sixty 
or one hundred feet apart when the Boston 
pushed out of her slip, the stern of the Frank 
then being about even with tlie end of the 
pier to the slip out of which the Boston was 
moving. In this state of facts it is incum- 
bent on the Boston to prove, beyond all rea- 
sonable doubt, that when put in motion to 
cross the Frank's bows, the latter boat was 
either backing off in another direction or her 
wheels were still, so that there would be no 
hazard of sti'iking her, otherwise she must 
be responsible for running out when the 
slightest mistake as to the distance or action 
of the Frank would almost inevitably cause 
a collision. But without laying stress on the 
want of such evidence, I regard the Boston 
dearly in fault for attempting to pass out of 
her slip whilst the other boat was manoeu- 
vering in such close proximity to get on 
her com-se, and might, in an instant, be un- 
der full way on it, and when a false move 
could hardly fail to bring the two boats 
against each other. Under any circmnstan- 
ces, it would be deemed a want of due pru- 
dence and precaution to attempt to run a 
boat aci'oss the track another was known to 
be intending instantly to take, although not 
made certain at the time that she had ac- 
tually made progress in it; and the blame 
that would be incurred in ordinary cases 
for an attempt so hazardous becomes more 
positive when there is manifestly a keen 
rivalry between the boats, each struggling to 
get the lead of the other. The boat first un- 
der motion in such cases ought not to be in- 
terfered with; and the one delayed in start- 
ing should be held to the exercise of every 
possible caution in following the movement 
of the other. The competition for the first 
starting or the earliest arrival might other- 
wise absorb all considerations for the safety 
of the vessel or passengers, and put both in 
imminent peril. 

The law of this state prohibits, under a 
penalty of $250, one steamboat approaching 
another under way, with intent to pass her, 
within less than twenty yards (1 Eev. St. 
682), and the general principles of maritime 
law exact in the navigation of vessels, on 
all occasions, great prudence in attempting to 
pass each other, or cross the known direc- 
tion either is taking. I think the evidence 
it at least equally strong to show that the 
Fx-ank was moving ahead when the Boston 
started, as that the wheels of the latter be- 
gan first to move forward; but which ever 
way that fact might be, it must have been 
palpable to the master and pilot of the Bos- 
ton that they run a bold risk in attempting 
to pass the bows of the Frank at the mo- 
ment she must, in her state of preparation, 
be ready to move forward. They should, in 
the exercise of the most ordinary precau- 
tion, have stopped until that danger was 
past. The duty of using special caution is 
cast upon her because she came out of her 
berth after the other boat was imder way, 
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.and so near to lier, that if the latter con- 
tinued her course up the river, the Boston 
could not probably, by any movement in her 
power, aA'oid coming in collision. The at- 
tempt, then, to take the lead, was manifest- 
ly hazardous; and as it vi'as made deliber- 
ately by the Boston, and not two minutes 
could have been lost to her had she waited 
till all danger was past, she is justly respon- 
sible for the damages occasioned by her pre- 
cipitancy and want of circumspection. I 
shall accordingly decree that she be con- 
demned to pay the expenses of the repai'a- 
tion of the Frank, found to be $21.23; but I 
shall not decree costs to the libeUant. 

No necessity has been shown in the case, 
which might have been tried by any magis- 
trate, for instituting an action in rem, and 
creating the heavy expenses attendant upon 
attaching the Boston, and conducting the 
proceedings through this tribunal. It is the 
habit of the English admiralty in salvage 
and collision cases, where a recovery is had 
by a libellant, to deny him costs, if there 
be any thing unreasonable or oppressive in 
his proceedings. The Moslem [Case No. 
9,870]. I should have gone further and 
awarded costs to the claimants, had they, 
after the disaster, tendered all reasonable 
amends to the Frank. There is too much 
reason to apprehend, from declarations given 
in evidence, that both parties have been 
actuated throughout the proceedings by hos- 
tile if not vindictive feelings towards each 
other. If the libellant is not justly obnox- 
ious to that charge in respect to the action of 
his boat, he availed himself of the scintilla 
of right in his favor to urge her ahead, and 
compel the other to give way to him when 
a moderate degree of forbearance might have 
avoided the collision. It is the duty of the 
court to guard watchfully against encom:a- 
ging the exaction of rigorous advantages in 
favor of any party in the navigation of 
steamboats about the harbor. Life and prop- 
erty may be exposed to serious perils from 
the temerity or obstinacy of steamboat mas-, 
ters or pilots who may be willing to push 
a privilege to tlie most dangerous extremi- 
ties, if assured they may have the counte- 
nance of the law in their recklessness. Al- 
though, then, the judgment of the court is, 
(1.) That it was the right of the Frank, on 
the occasion, to hold her way, and the duty 
of the Boston to have stopped hers; (2.) That 
the blame belongs to the Boston for not 
keeping out of the course of the Frank, and 
that she is liable for the whole actual dam- 
age caused by her failing to do so, with no 
equity to an apportionment of damages be- 
tween herself and the Frank, there being no 
common fault between them other than their 
mutual jealousy and ill-temper towards each 
other; yet, because of the needless resort to 
the processes of this com-t by the libellant, 
I shall award him his outlay for repairs 
alone, and leave each party to pay his own 
costs of suit. Decree for libellant for $21.23. 
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Circuit Court, D. Massachusetts. May Term, 

1833. 
Sai,vage — Right to — Fokfeiture — Ejibezzle- 

MEST— AilOUNT — DeUELICT — PaKTIES — LiBEL — 

Answer— Evidence — Appeal— Witnesses— In- 
SDRANCE — Deviation. 

1. In a libel for salvage, all the parties should 
be inserted and brought before the court. 

[Cited in McConnochie v. Kerr, 9 Fed. 60.] 

2. liibels in admiralty, especially tliose for 
salvage, are usually too loosely framed. They 
should state the subject matter in articles, with 
certainty and precision, and with averments 
admitting of distinct answers. 

[Cited in Wells v. The Anne Caroline, Case 
No. 17.3S9a; Dupont de Nemours v. Vance, 
19 How. (GO XT. S.) 175; Card v. Hines, 35 
Fed. 600.] 

3- The answer should meet each material al- 
legation of the libel with an admission, a denial, 
or a defence. 
[Cited in Dupont de Nemours v. Vance, 19 
How. (60 U. S.) 175; Card v. Hines, 35 
Fed. 600.] 

4. No evidence is admissible, except it be ap- 
propriate to some of the allegations in the libel 
or answer. 

[Cited in The Morton, Case No. 9.S04; The 
Sarah E. Kennedy, 29 Fed. 2G6; In ro 
Hawkins, 147 U. S. 4S6, 13 Sup. Ct, 512.] 

5. In admiralty proceedings, a supplementary 
libel alleging new matter, and an answer there- 
to, may be filed after appeal, at the discretion 
of the court. 

[Distinguished in The Mabey v. Atlvins, 10 
Wall. (77 U. S.) 420. Cited in The Morton, 
Case No. 9,864. Distinguished in the 
* Saunders, 23 Fed. 304. Cited in The "\''one- 
zuela, 3 O. G. A. 319. 52 Fed. S7o; Ke 
Hawkins, 147 U. S. 486, 13 Sup. Ct. 512.] 

6. In case of a supplementary libel being 
filed after closing the testimony on the original 
libel in prize causes, the new testimony taken 
must be applicable merely to the new allega- 
tion; but in other causes this rule is much re- 
laxed. 

7. Since the act of March, 1803, c. 93 [2 
Story's Laws, 905; 2 Stat. 244, c. 40], in ad- 
miralty, as well as equity eases, carried up to 
tlie supreme court by appeal, all the evidence 
goes with the case, and it must accordingly 
be in writing. 

8. In a libel in rem, against a vessel or car- 
go for salvage, the underwriters, not having 
accepted an abandonment, are not proper par- 
ties. 

[Cited in The Idaho, Case No. 0,996; The 
Senator, Id. 12,665.] 

9. A stoppage to save the crew of a wrecked 
and sinking ship, whose lives are in jeopardy, is 
justifiable, and is not a deviation, that dis- 
charges underwi-iters; but a delay to save 
l)ropertv is such a deviation. See The Henry 
Ewbank [Case No. 6,376]. 

[Cited in The Emblem, Case No. 4,43.1: Stur- 
tevant v. The George Nicholaus, Id. 13,- 
578; Peterson v. The Chandos, 4 Fed. 
653; The Centurion, Case No. 2,554; Roff 
V. "SVass, Id. 11,999.] 

10. Where the master and crew had left their 
vessel in a sinking condition, and taken to the 
long boat, and were picked up by another vessel, 
while vet in sight of the wreck, the vessel and 
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cargo, thus left, are considered, in admiralty, 

as derelict. 
[Cited in The John Gilpin, Case No. 7,345; 
The H. B. Foster, Id. 6,290; Sturtevant 
V. The George Nicholaus, Id. 13,578. Dis- 
tinguished in Cromwell v. The Island City, 
Id. 3,410. Cited in The Georgiana, Id. 5,- 
355; The Ann L. Lockwood, 37 Fed. 237.] 

11. On appeal in salvage cases, the court of 
appeal does not alter the amount of salvage up- 
on slight gi'ounds, or inconsiderable differences 
of opinion. 
[Cited in brief in Lubker v. The A. H. Quin- 

by, Case No. S,5S6.] 
[12. Cited in The JNIaggie P., 25 Fed. 206, 
to llie point that a party who does not appeal 
from a decree cannot question its correctness.] 
[13. Cited in Sewell v. Nine Bales of Cot- 
ton. Case No. 12,683, and The Henry Ew- 
bank. Id. G,376, to the poijat that under ordina- 
ry circumstances the owners of the salving 
vessel are entitled to one third.] 

[14. Cited in The John Gilpin, Case No. 7,- 
345. to the point that salvage service may be 
rendered within the ebb and flow of the tide, 
without regard to location, whether on the high 
seas, or inter fauces terrae.] 

15. The right of salvage is forfeited by em- 
bezzlement on the part of the salvors. 
[Cited in The Rising Sun, Case No. 11,858; 
Williams v. Waterman, Id. 17,745; Crom- 
w^ell v. The Island City, Id. 3,410; The 
jNIulhouse, Id, 9,910; Harley v. Gawley, Id. 
6,069; TJ. S. v. Stone, 8 Fed. 251; The 
Albany, 44: Fed. 435.] 

[16. Cited in The Mulhouse, Case No. 9,910, 
to the point that embezzlement by the salvor 
crew does not work a forfeiture or diminution 
of the shares of the owner, where there is no 
fault on his part.] 

[17. Cited in The Rising Sun, Case No. 11,- 
S5S, to the point that embezzlement by a mas- 
ter who is part owner forfeits his rights to 
salvage both as master and owner.] 

18. Embezzlement' in port is a forfeiture no 
less than at sea. 

[Cited in Cromwell v. The Island City, Case 
No. 3,410.] 

19. Embezzlement by the salvors, after the 
property- is put into the hands of the marshal, 
IS a forfeiture of salvage; and that, whether 
the custody of the property be at the time giv- 
■en to the salvors or not. 

[Cited in The Missouri, Case No. 9,654; 
Cromwell v. The Island City, Id. 3,410.] 

[20. Cited in The Mulhouse, Case No. 9,910, 
and Browning v. Baker, Id. 2,041, to the point 
that, while it is the policy of the law to liber- 
ally reward, all meritorious salvage service, it 
will punish every negligence with diminished 
■compensation or forfeiture.] 

21. The rules of the common law, as to the 
competency ahd incompetency of witnesses, 
are adopted in the admiralty, in the exercise 
of its jurisdiction as an instance court. 

[Cited in The Neptune, Case No. 10,120; The 
Peytona, Id. 11,058.] 

22. The case of salvage is an exception to the 
rule, as to the incompetency of witnesses on ac- 
count of interest. The salvors are, from ne- 
cessity, witnesses as to facts occurring at the 
time of the salvage service; but only as to such 
facts. 

[Cited in Bean v. The Grace Brown, Case 
No. 1,171; The Peytona, Id. 11,058; Rob- 
erts V. The St. James, Id. 11,914.] 

23. The testimony of persons, who are par- 
ties to an admiralty suit, ought to be taken 
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ander a sppo-al order of the roiirt showing thf 
cause, that the court may in its order limit 
the inquiries to matters within the exception 
to the rule, that parties are not witnesses. 

24. In a salvage suit in admiralty the sal- 
vors, being parties to the suit, are not compe- 
tent witnesses as to facts occurring in port aft- 
er the property is brought in. 

25. The testimony of interested witnesses 
weighs little in opposition to that of those dis- 
interested. 

[Cited in Bean v. The Grace Brown, Case 
No. 1,171; Roberts v. The St. James, Id. 
11,914.] 

[See Andrews v. Hyde, Case No. 377.] 

In admiralty. 

T. Parsons and W. G. Stearns, for claim- 
ants and appellants. 

B. Sumner and I. McLellan, Jr., for libel- 
lants and appellees. 



STORY, Circuit Justice. This is a suit for 
salvage, brought before the disti'ict court by 
an original proceeding in rem against the 
schooner Boston, of Eastport, and cargo. = 
The original libeUants were the master and 
owners of the schooner Magnolia of Hallo- 
well, in the state of Maine, asserting a claim 
as salvors. By a supplemental libel, the 
crew of the Magnolia were brought before 
the com*t as salvors, as in sti-ictness they 
ought to have been by the original libel, 
either by name, or by a description of their 
character. The libel, whether filed by the 
master, or owners, or both, should have been 
in behalf of themselves, and the officers and 
crew of the saving ship. I take this oppor- 
tunity of adding, that the manner, in which 
libels of all sorts, and especially of salvage, 
are usually framed, is quite too loose and 
genei-al. They should state the matter with 
all due certainty and precision, (though not 
indeed with the nicety of the common law 
proceedings,) in distinct ai-ticles, each pro- 
pounding, or, as the admiralty phi-ase is, ar- 
ticulating some material allegation, capable 
of a distinct answer and proof, if controvert- 
ed; and the answer should accordingly reply 
to each article by a clear and exact admis- 
sion, or denial, or defense to the matter of it. 
In this way we should an-ive at that dis- 
tinct knowledge of the real points of conti'O- 
versy, which is so desirable for the court, 
and to that just regard to the rides of admi- 
ralty pleadings, which is so essential to vin- 
dicate its ectuity, and facilitate its practice. 
But to-retm*n to the case. A claim was in- 
terposed by Ezekiel Foster, of Eastport, as 
owner of the Boston, and by the Suffolk In- 
surance Company, as underwriters on the 
vessel, and by other persons as claimants of 
the cargo. The claims admitted the salvage 
service; and the question therefore was re- 
duced at the hearing in the district court to 



• Salvage proe-sedings may as well be by pro- 
cess in personam as in rem. The Hope, 3 O. 
Rob. Adm. 215; The Trelawney, 3 C. Rob. 
A'dm. 216, note. 
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tlie mere consideration of the amount to be 
awarded to tlie salvors. The decree of the 
district com*t awarded to them two-fifths of 
tlie value of tlie schooner and cargo ; one-third 
of the salvage was given to the owners of 
the ilagnolia; the residue was divided into 
ten shares, of which the master was to re- 
ceive five, the mate two, and the remaining 
three were distributed equally among the 
crew, consisting of three persons. No ap- 
peal was interposed by the libellants, either 
as to the amount of salvage, or as to the dis- 
ti'ibution; and, therefore, as to the latter, 
there is now no conti'oversy. But an appeal 
was interposed by the claimants generally; 
and of course this brings the amount of the 
salvage regularly in question before the 
court. 

After the appeal, new facts, material to 
the defence of the claimants, aud indeed 
constituting a new defence as to some of 
the salvors, having come to the knowledge 
of the claimants, it became necessary to 
open the cause, so as to let thepa in. Noth- 
ing is clearer, than that in the then postm-e 
of the allegations no proofs were admis- 
sible, except to facts put in issue by them; 
for in all admiralty proceedings the deci'ee 
must be secundum allegata et probata. It 
is not sufficient, that there are facts proved, 
which might have a material bearing, un- 
less there are allegations suited to bring 
them as matters of plea and controversy be- 
fore the com't. The charge, thus newly 
brought forward by the claimants, is of a 
very grave nature, that of a deliberate em- 
bezzlement of the salvage property by the 
master, officers, and crew. Audit being clearly 
established, that the knowledge of the circum- 
stances had not been brought home to the 
claimants until after the decree of the dis- 
trict court, this com't had no difficulty, at a 
former hearing, in allowing the claimants to 
file a supplementary answer and defence on 
this point; for it is the well known usage 
of admiralty courts, even after an appeal, 
in fit cases, in their discretion, to allow 
either party to file new allegations and 
proofs; non allegata allegare, et non probata 
probare. There is a restriction, too often for- 
gotten in practice, modo non obstet publi- 
catio testium, the effect of which is to ex- 
clude new testimony to the old articles, 
where any has been already offered, and to 
confine it to the new articles, or to those of 
which no proof w^as formerly giyen. 2 
Brown, Civ. & Adm. Law, 500, 501; Id. 436, 
437. This restriction is founded upon the 
same principles as the chancery practice, 
not to admit, after the publication of the 
testimony, any new proofs; and was proba- 
bly derived from a common som'ce, the civil 
law. lu. In the actual frame of our laws 
the restriction is in many cases overlooked 
or abandoned; but it is still retained in prize 
causes, where further proof stands upon the 
direct order of the court itself. 

The supplemental answer having been 



filed, and stating (as it properly should) in 
distinct articles the charges of embezzle- 
ment, though not with so much certainty as 
is desirable, the libellants filed a defensive 
allegation, repelling the charges throughout. 
Upon the issue thus framed, new testimony 
was taken; and by the direction of the court 
it was taken under commission and reduced 
to writing. And I beg here to repeat, what 
was stated at the bar at the time, but seems 
not to have been generally understood in 
practice; that since the act of the 3d of 
March, 1803, c. 93 [2 Story's Laws, 905; 2 
Stat. 241, c. 40], in admiralty causes, as well 
as in equity causes, all the evidence orig- 
inally taken in the circuit court, in cases 
capable of appeal, must be transmitted to 
the supreme court; which cannot be, unless 
the same is reduced to writing; and no new 
supplementary evidence can be received in 
the supreme com't, except in admiralty and 
prize causes; which rule presupposes, that 
all the old evidence is ah'eadj' in the rec- 
ord. 

The cause has now been argued most 
elaborately upon all the facts touching both 
points; first, the amount of salvage; and sec- 
ondly, the charge of embezzlement. If the 
latter is made out, it is not pretended to go 
to the whole extent of the salvage; but only 
to the shares of the guilty parties. And, 
inasmuch as the seamen have been exam- 
ined as witnesses by the claimants, upon the 
implied faith, that their testimony fully 
given shall not be used to prejudice their 
claim to salvage, it is understood, that the 
charge of embezzlement does not extend to 
them; but is confined to the master, (who is 
also a part owner,) and the mate. 

It is observable, that the Suffolk Insm-ance 
Company have asserted a claim in this com-t, 
as underwriters upon the schooner Boston. 
But their claim nowhere alleges, that any 
abandonment has been made to them; and 
if it had, unless they had accepted it, they 
would have had no right in rem. There is, 
indeed, in a prior interlocutory proceeding 
upon petition for the delivery of the schoon- 
er upon an appraisement, an allegation by 
the company, that there has been an aban- 
donment made to tliem, but not accepted. 
This would not help the deficiency in the 
averments, if the claim were otherwise suffi- 
cient. But of itself, it proclaims the com- 
pany out of cotu't. Nothing is clearer in the 
com'se of admiralty proceedings, than that 
no person can make himself a party claim- 
ant to a proceeding in rem, except he be the 
actual owner thereof. It is not sufficient^ 
that he may have an interest in the contro- 
versy. He must have an interest in the prop- 
erty itself, in a legal and technical sense; 
otherwise he has no persona standi in ju- 
dieio. The claim, therefore, so far as re- 
spects the Suffolk Insm-ance Company, must 
be dismissed, as res inter alios acta, as to 
which the com't can exercise no jurisdiction, 
and take no notice, in this case. 
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The daimants have made some suggestions 
in regard to the distribution of the salvage. 
But it appears to me, that this is a subject 
with which they have, strictly spealUng, no 
right to intermeddle. They have an inter- 
est to lessen the amount of salvage; but 
here their interest ceases. How it should be 
distributed, is matter of consideration for 
the salvors, and for the court, in the dis- 
charge of its own appropriate duties. If, 
indeed, the charge of embezzlement is made 
out, the claimants are entitled to withhold 
salvage from the offenders. But as to the 
distribution of the salvage actually awarded 
to others, they have no legal interest or 
concern. 

Having disposed of these preliminary mat- 
ters, I now come to the consideration of the 
lirsc point in the cause, the amount of sal- 
vage. The facts of the cause upon this point 
are these,— The schooner Boston, with a 
cargo of flom* and corn, and some bales of 
feathers on board, being bound on a voyage 
from Baltimore to Portland, was, on the 
night of Wednesday, the 25th of September, 
1832, run down by a topsail schooner, it 
being darli and hazy, and the wind blowing 
heavy from the northwest. The Boston fill- 
ed with water in about ten minutes, and the 
schooner, by which she was run down, kept 
on her way. Finding the Boston in a sinlc- 
ing condition, as was supposed, the master 
and crew, being seven in number, took to 
the long boat, and left her as soon as possi- 
ble. In about an hom: after leaving her, 
and being about two or three miles distant 
from her, they came across the Magnolia, 
then on a voyage from New York to Boston, - 
and got aboard of her about one o'clock in 
the morning. It was then still blowing very 
hard. The Magnolia had just before been 
injured by some unknown vessel, which had 
run afoul of her, and she was leaking badly, 
so as to require one person at the pump 
until the weather moderated, when it was 
found, that the covering plank on her star- 
board bow was started, and her timber- 
heads were stove in. Capt. Davis (the mas- 
ter of the Magnolia), at the suggestion of 
the master of the Boston, continued to lie to 
\inder a three-reefed mainsail and a foresail, 
to wait and see the situation of the Boston; 
and at daybreak, about six or eight miles 
distant, they descried a vessel from the 
mast head, (which proved to be the Boston,) 
and bore away for her, and run down for 
her about S. E. or S. S. E., and came up with 
her about six o'clock in the morning. Capt. 
Davis sent his boat with some men on board. 
The Boston was then full of water, and the 
sea breaking over her, the wind still con- 
tinuing to blow hard. The opinion of the 
masters of both the vessels at that time was, 
that the Boston would roll over and sink, 
and that she was in danger of sinking every 
hour. It was thought best to strip her of 
her sails and rigging, and whatever else 
could be saved, and accordingly Capt. Davis 



and his crew went on board, and brought 
back to the Magnolia her foresail, jib, flying 
jib, and some rigging. The Magnolia contin- 
ued by the Boston until two or three o'clock 
in the afternoon of the same day, when the 
wind began to abate, and Capt Davis con- 
cluded then to hitch the Boston to his own 
vessel by a chain cable and hawser, and 
take her in tow into port She was then 
about twenty or thirty miles distant from 
Cape Cod, and from the time she was first 
seen until taken in tow, she had drifted 
out to sea about ten miles, and towards Nan- 
tucket shoals. She was accordingly taken 
in tow, and arrived in Boston harbom* on 
Saturday, the 2Sth of September, about noon, 
being all this .time full of water; and was 
towed up to the wharf by a steamboat. 

Such are the most material facts, as they ap- 
pear in the evidence, and principally as they 
are stated by the master and mate of the Bos- 
ton. And upon this postm-e of the facts it is 
difficult to escape from the conclusion, that 
it is a most meritorious case of salvage. At 
the time when the salvage service was per- 
formed, the Magnolia was herself in a some- 
what crippled state, and she and her cargo 
were of the aggi-egate value of fifteen thou- 
sand dollars. Beyond all question, at least 
in my opinion, it was the duty of the master 
of the Magnolia to interrupt his voyage for 
the pm-pose of taking on board the crew of 
the Boston in their suffering state, for the 
safety of their lives. It was a duty thrown 
on him by the first principles of natural law, 
the duty to succour the distressed; and it 
is enforced by the more positive and impera- 
tive commands of Christianity. The stopping 
for this purpose could not, in my judgment, 
be deemed by any tribunal in Christendom 
a deviation from the voyage, so as to dis- 
charge any insm'ance, or to render the mas- 
ter criminally or civilly liable for any sub- 
sequent disasters to his vessel occasioned 
thereby. But beyond this there was no su- 
pervening or imperative duty. The master 
was under no obligation to lie by in order 
to save property, or to delay tlie proper 
progress of the voyage by gathering up the 
fragments of shipwreck, or other perils of 
the sea. Any stoppage for such pm-poses 
would of itself amount to a deviation: and 
any going out of his course for such a pur- 
pose, being wholly unauthorized, would dis- 
charge the underwriters fi'om all future re- 
sponsibility. But the maritime law, looking 
to the general benefit of commerce, upon a 
large and comprehensive policy, does not pro- 
hibit the master, imder such circumstances, 
from deviating to save property in distress, 
if he deems it fit in a sound exercise of his 
discretion. As between himself and his own- 
ers, the usage of the. world has dotlied him 
with this authority; and in retm'n for such 
extraordinary hazards, it has enabled the 
owners to partake liberally in the salvage 
awarded for the meritorious service, when 
it is successful. 
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It has been said, that the present is not 
a case of strict derelict, in the sense of the 
maritime law. But I rather doubt that po- 
sition, if the true meaning of derelict in that 
law be, as I take it to be, a thing found 
abandoned or deserted on the seas. And it 
is clear in this case, that the abandonment, 
though voluntary, was without any intention 
to return. See Rowe t The Brig [Case No. 
12,093]. The case was treated by the mas- 
ter and crew, as one of irretrievable founder- 
ing, when they left the vessel in the long 
boat. The subsequent change of opinion and 
action under new circumstances cannot affect 
the nature of the original transaction. The 
original animus non revertendi was not done 
away by the new enterprise,, under the au- 
spices of the Magnolia. But the case, in point 
of merit, is in no degi'ee changed, if it should 
be deemed not a ease technically of derelict. 
It apiDroaches as near to one, if it be not one, 
as can well be conceived. It is a case of 
■quasi derelict, where all hope of recovery, 
for the time being, was entirely abandoned. 
The vessel was certainly in a situation of 
extreme danger and distress. She was 
water-logged and drifting to sea, and, as the 
testimony states, she was drifting in a direc- 
tion toward the south shoal of Nantucket, 
which Avas at but a short distance; and, un- 
less relief was promptly obtained, there was 
imminent danger of her being totally lost 
on that shoal. If the weather had con- 
tinued boisterous, with anj'- thing like the 
severity of any of the customary equinoctial 
gales in September, her fate, as a lost vessel, 
was inevitably sealed. She was, then, 
snatched from the very jaws of destruction 
by the enterprise and prompt assistance of 
the master and crew of the Magnolia. The 
circumstances of this case are not at all like 
those of the Emulous. Simpson, &c., claim- 
ants in this court, alluded to at the bar 
[Case No. 4,480]. There the hazard was not 
for the moment so imminent, nor the means 
of other succom* so distant, doubtful, or un- 
attainable. If suceom* had not been given 
by the Magnolia, there is every reason to 
suppose, that none could at a subsequent 
period have been effectual; for every houi' 
of delay was fraught with additional dan- 
ger, from the natui'e of the cargo, the situ- 
ation of the vessel, and the drift of the cur- 
rents. The rule of the maritime law here 
is, as in other cases, where public policy 
points to promptitude and zeal in rendering 
services, Bis dat, qui cito dat. 

In cases of derelict, the well-known and 
favored rule in ordinary eases is, to allow 
one half as salvage. Although it is not an 
inflexible rule, yet it is rarely deviated from, 
except in eases of very extraordinary value, 
or of very slight hazard. The value of the 
Boston and cargo is not so large as to call 
for any deviation from the common rule on 
that accoimt; for it does not exceed the sum 
of nine thousand four hundred dollars; the 
value of the vessel being $4500, and that of 



the cargo, $4894.70. The hazards encounter- 
ed by the salvors were not, indeed, very 
great, beyond the putting the Magnolia and 
her cargo at the risk of the owner of the 
vessel. It is said, that the Boston was so 
hitched to the Magnolia by the chain cable, 
that from want of suitable implements to 
unlock the cable, in case the Boston had gone 
down, the Magnolia must have shared a com- 
mon fate. If this were so, it ought not to 
enhance the measm-e of the salvage; for the 
master of the IMagnolia ought to have guard- 
ed against any such probable danger, and 
he cannot avail himself of his own negligence 
to found any additional title to salvage. On 
the other hand, I should be sorry to lay down 
any docti-ine, bj"- which it should be sup- 
posed, that if, in a highly meritorious case of 
salvage, of derelict, or quasi derelict, there 
was subsequently no great hazard or labor 
of an exhausting natm-e, the salvage was 
therefore subject to great diminution. I 
should fear, that such a doctrine would be 
found as mischievous in practice, as it wo^lld 
be unjust in principle. Upon questions of 
this nature, a large discretion must of ne- 
cessity belong to the public tribunals. It is 
of great importance, as far as it can be done, 
to avail oxn-selves of fixed rules and habits 
in the administration of this delicate duty; 
and not to deviate from them, except upon 
m*gent occasions. The rule of salvage in 
cases of derelict usually is, (as has been 
said,) to give one half; and it has rarely 
been below two fifths of the value of the 
property. The lealrned judge of the district 
com-t has adopted this latter proportion, and 
I am unable to see any solid ground of ob- 
jection to this exercise of judgment. 

There is another rule, which has been re- 
peatedly enforced in this court, and in the 
supreme com-t of the United States, in cases 
of this natm-e; and that is, not to encourage 
appeals upon slight gi-ounds of difference in 
cases or in opinions. Probably no two 
minds, acting often independently of each 
other, would always arrive at exactly the 
same conclusion, as to amount, in cases of 
discretionary salvage. Yet each might act 
for itself with the utmost caution, and care, 
and sagacity. I have endeavoured in aU 
cases to keep this consideration in view; 
and the decisions of the supreme court ad- 
monish me rigidly to adhere to it. Where I 
cannot perceive a plain and palpable depar- 
tux-e from the true principles of salvage, I 
shall not feel at liberty to reverse a dea-ee 
upon the mere groimd, that I might not orig- 
inally have awarded the same amount. In 
the present case, I need not put myself upon 
this peculiar reason; since I entirely concur 
in the rate of salvage given by the district 
court. 

We next come to the consideration of the 
question of embezzlement, a charge of a 
most serious natm-e, and deeply affecting the 
character of the parties implicated. The mar- 
itime law demands from all persons engaged 



|;3 Fed. Cas. page 937] 

in mai'Itime concerns scrupulous good faith 
and upriglitness of conduct And it pre- 
.-scribes this most emphatically to salvors, 
giving them a liberal reward for fidelity and 
vigilance, and visiting them with severe rep- 
robation and diminished compensation for 
-everv negligence. See Mason v. The Blair- 
eau,'2 Cranch [6 U. S.] 240; Abb. Shipp. pt 
-4, c. 3, § 5, p. 272, note; Spun' v. Pearson 
[Case No. 13,268]. But in cases of embez- 
^Jement the law would faE short of its usual 
foresight, if it did not inflict a more admon- 
itory punishment Accordingly, it will be 
foimd, I believe, in the maritime jurispi-u- 
■dence of the whole world, that embezzle- 
ment by salvors, directly, or by connivance, 
is punished by a forfeitm-e of all claim to 
salvage. In morals, in general justice, in 
sound policy, it should be so; for what can 
be more inhuman, or more thoroughly with- 
out apology, than to plunder the distressed, 
or to add the losses of fraud to the rmavoida- 
bl© calamities of shipwreck? In the Ameri- 
can and English law the doctrine is fully rec- 
ognised; and it is applied with an unfalter- 
ing firmness, whenever the fact is clearly 
established. See jNIason v. The Blaireau, 
2 Cranch [6 U. S.] 240; Abb. Shipp. pt 4, 
~e. 3, § 5, p. 272, note; Spm-r v. Pearson [su- 
pra]. 

In the present case the embezzlement is 
charged to have taken place, not dm-ing the 
voyage, but after the arrival in port; but 
whether before or after the schooner and 
-cargo were in the custody of the marshal 
under the admiralty proceedings for salvage, 
-or before, or after, or dm-ing the time bt the 
entering of the cargo, is left uncertain in the 
answer. I say, it is charged to have been in 
Tport; not indeed in the supplemental answer, 
41S it ought to have been, (for in this respect 
the answer is quite too loose, and uncertain, 
■and open to exception,) but iu the argument 
on both sides, and in the evidence adduced to 
support and repel the charge. Under these 
-ch-cumstances, a question has been made, on 
the part of the libellants, whether, supposing 
the embezzlement to be established in proof, 
-after the cargo was in the custody of the 
marshal, it amounts to anything more than 
mere theft, punishable in a criminal proceed- 
ing, but not touching in any manner the 
right to salvage. The argument is, that the 
embezzlement, to work a forfeitm*e, must be 
perpeti-ated by the salvors dm-ing the voy- 
-age, or at least dm-ing their possession of the 
salvage property; and that it cannot apply 
^f ter the property is in the custody of the law. 
And great reliance is placed on the reasoning 
in the case of Mason v. The Blaireau, 2 
Oranch [6 U. S.] 240, as confirming this dis- 
tinction. It is a sufficient answer to that 
case to say, that no decision was had upon 
this point The argument was indeed press- 
ed by the coimsel; but the com-t, without in 
the slightest degree countenancing the valid- 
ity of the disthiction, held, that it did not ap- 
ply to the case; for, whether the asserted 
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embezzlement took place at sea or in port, it 
occm-red before the salvors had parted with 
the possession of the vessel or cargo. 

I take it to be very clear, according to the 
comrse of admiralty proceedings, that no per- 
son can come into that com-t and ask its as- 
sistance, unless he can ex aequo et bono 
make out a case fit for its interposition. A 
com-t of admn-alty is to the extent of its 
jm-isdiction, at least in cases of this sort, a 
com-t of eqvuty; and the same rule applies 
here, as in other com-ts of equity, that the 
party, who asks aid, must come with clean 
hands. In cases of salvage, the party foxmds 
himself upon a meritorious service, and npon 
the implied understanding, that he brings 
before the com-t, for its final award, all the 
property saved with entire good faitn; and 
he asks a compensation for the restitution of 
it iminjm-ed, and unembezzled by him. The 
merit is not in saving the property alone; 
but it is in saving and restoring it to the 
owners. However meritorious the act of 
saving may have been, if the property is sub- 
sequently lost, and never reaches the owner, 
no compensation can be claimed or decreed. 
The proceeding need not indeed be in rem; 
for if the thing has come to the possession 
or use or benefit of the owner, a compensa- 
tion may be equally decreed upon a libel in 
personam. So is the doctrine in The Hope, 
3 C. Rob. Adm. 21.j, and The Trelawney, Id. 
216, note; and it is founded in the very 
natm-e of the admiralty jm-isdiction, which 
primarily acted in personam; and now acts 
in rem, only as auxiliary to its general au- 
thority. The compensation to be awarded, 
therefore, presupposes good faith, merito- 
rious service, complete restoration, and in- 
corruptible vigilance, so far as the property 
is within the reach, or imder the conti-ol, of 
the salvors. What claim could be more ex- 
traordinai*y than an annunciation by a sal- 
vor in a com-t of justice, that he had saved 
the property, and had afterwards perpetrat- 
ed a gross fraud or theft upon the owner, 
for the pm'pose of withdrawing the property 
from him; and then to ask, in the same 
breath, for a compensation for his labor, 
notwithstanding his iniquity? Such a claim, 
it seems to me, would be at war with the 
first principles of justice, and certainly with 
those of all maritime jm-isprudence. I hold, 
that every act of .misconduct of the salvors, 
as to the property, fraudulently or. wantonly 
done to the injm-y of the owners, at any time 
before the salvage is decreed, is to be treated, 
in the same way, as if it had occm-red, while 
the property was in then- exclusive posses- 
sion. They are not responsible indeed for 
embezzlement or fraud committed by stran- 
gers after the propei-ty has passed into the 
custody of the marshal; nor indeed before, 
unless it has been occasioned by their own 
gross negligence. 

But it is not quite correct in point of fact 
to say, that the possession of the salvors was 
in this case absolutely devested by the cus- 
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tody of the marshal, under the process. His 
possession is not adverse to that of the sal- 
vors; but the property is deemed in the pos- 
session of the law for the benefit of all con- 
cerned. It is notorious, that in practice the 



"Where an embezzlement is charged upon all 
of them, to -which tliey must conti'ibute. 
This Ti'ould seem to be correct, where all are 
parties to the suit; but if not parties, then 
it is a several suit, and the decree in one 



marshal is accustomed to allow the salvors I case has no legal bearing on that in another. 



to have free access to the property, (at his 
own peril indeed,) and to place great con- 
fidence in them. In the present case, the 
master and mate of the Magnolia .superin- 
tended the delivery under the dh-eetion of 
the marshal; and the master is stated in the 
evidence to have watched over it dm'ing the 
night. He was confided in by all parties for 
this purpose, and if he has abused that con- 
fidence, I should hope, that the law was 
strong enough to deal out to him a due 
measm-e of retfibution. Suppose, by a con- 
nivance between the tmder ofBcers of the 
marshal and the salvors, embezzlement 
should take place aftei- the property is in 
the custody of the law, what answer will it 
be, that they were criminally liable for the 
theft, but that they stood civiliter blame- 
less? For myself, I cannot entertain a doubt, 
that salvors are responsible civiliter for theu- 
conduct in relation to the salvage property, 
so long as it is subject to the decree of the 
court. It is a wholesome doctrine, and it 
makes it the interest, as well as the duty of 
salvors, to act with good faith, and never 
to sleep on their posts, or to make a merit of 
their frauds. 

There is another point raised at the argu- 
ment, which is necessary to be discussed 
before we proceed to the examination of the 
facts respecting the asserted embezzlement 
The testimony of the master and the mate, 
(both of whom are libellants,) has been taken 



In such a case the objection goes to thc- 
credit, (as an interest in the question,) and 
not strictly to the competency. See Hoyt 
V. A'N''iklfire, 3 Johns. 518; Lewis v. Davis, 
'6 Johns. 17; Spurr v. Pearson [Case No. 
13,268]. The rule is not only regularly true 
in the admiralty, that a person is incompe- 
tent, as a witness, on account of interest; 
but it is sometimes pressed beyojid the rule 
of the common law. Thus, where a joint 
captm-e is set up on account of the party's 
being in sight at the time of captm-o, the 
testimony of witnesses of the ship, assi'rtod 
to be a joint captor, is not sufficient, per se, 
to found tiie claim, although they are releas- 
ing witnesses. See, also. La Belle Coquette, 

1 Dod. 18; The John, Id. 363; The Galen, 

2 Dod. 19; The Aithm-, 1 Dod. 423, 428. But 
there are some exceptions to the rule, as 
to interest, founded upon necessitj-; such as 
in cases of salvage, where the facts must 
often come in a great measure, if not ex- 
clusively, from the salvors themselves. "What,, 
for instance, could otherwise be done in 
casves of naked derelict, unaccompanied by 
any possibility of getting information from 
the crew of the deserted ship? The constant 
course of practice has been in salvage eases, 
to allow the testimony of the salvors to be 
taken, as to the facts occiu'ring at the time 
of the salvage service, and especially where 
these are exclusively within their knowl- 
edge- See the case of The Charlotte Caro- 



as evidence in the case, not simply to the I line, 1 Dod. 192. Of course, the evidence, 
facts occurring at the time of the salvage 
service; but to all the other facts in the 
case touching the embezzlement. Their tes- 
timony is objected to as incompetent; and 
its competency must now be determined on 
by the court. In general, it may be said, 
that the rules, as to competency and in- 
competency of witnesses, known to the com- 
mon law, are adopted in the court of ad- 
miralty in the exercise of its jurisdiction, as 
an instance com-t The proceedings on the 
prize side of the court are of a peculiar 
uattu-e, and are governed by a peculiar mode 
of practice. See 2 Wheat. [15 U. S.] Append. 
25, 26; The Drie Gebroeders, 5 C. Rob. Adm. 
343; The Amitie, Id. 344, note, 6 O. Rob, 
.Adm. 269, note; Robinett v. The Exeter, 2 
C. Rob. Adm. 267. Generally speaking, in 
instance cases, tlie court of admiralty deems 
a person incompetent as a witness, who is 
a party to the cause, or has an interest in 
the event of it. The civil law has the same 
rule,— Nullus idoneus testis in re sua intel- 
ligitur. Dig. Lib. 22, tit 5, 1. 10; Dom. Civ. 
Law, book 3, tit 6, § 3, arts. 6, 8. See, also. 
The Hope [Case No. 6,678], It has accord- 
ingly been held by some judges, that seamen 
are not witnesses for each other in cases, 



being of interested persons, is in the nature 
of semi-plenary CAndence only, and will 
weigh little, unless corroborated by otlier 
circumstances. It will be of less weight, 
where it leaves behind it disinterested tes- 
timony, which might be taken; and it will 
be greatly abated in force by opposing tes- 
timony from persons belonging to the crew 
of the saved ship. Cases furnishing a like 
analogy may be found in the prize com*t. 
The Galen, 2 Dod. 19. But I am not aware, 
that tlte rules of evidence have been relaxed 
beyond this point. Salvors have not been 
admitted, as far as I know, to give testimony 
to other facts, capable of distinct and inde- 
pendent proof; but are admitted, ex necessi- 
tate, to such matters only as found the orig- 
inal claim. Indeed, in strictness, the tes- 
timony of persons, whether salvors or others, 
who are parties to the suit, ought not ta 
be taken, except under a special order of 
the coiu't for this purpose, showing a cause, 
as is done in the ordinary course of chancery 
proceedings. In the looseness of our prac- 
tice, it is often done without such an order. 
But it is irregular; and it would be well, 
that the irregularity were corrected, as the 
com-t might in its order limit the inquiries. 
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to matters properly within the scope of the 
exception. Upon the whole, my opinion is, 
that the testimony of the master and the 
mate of the Magnolia, not being to the res 
gestae of the salvage service, but offered as 
general evidence to all matters touching the 
embezzlement, is inadmissible in point of 
law, and must be suppressed. It is incom- 
petent upon the general principle, because 
it is from parties, who are interested. 
It is within no known exception to that 
principle, for it is not ex necessitate. It 
might have furnished matter fit for a special 
replication to the charge of embezzlement; 
and, if thus put in upon oath, it might have 
been in the nature of an expm-gatory reply. 
It can now be deemed of no more efliciency 
in the cause, than a proffer of a personal 
examination, and denial of the charge upon 
oath, which has not been accepted on the 
other side; and which, therefore, relieves 
the cause from the suggestion of any volun- 
tary concealment by tlie parties implicated 
of their own Icnowledge of the facts. 

But, if the testimony were admissible, it 
could avail but little against the opposing 
testimony of persons not similai-ly situated. 
If releasing witnesses in the case of a com- 
mon interest are heard with so much re- 
luctance and so much disti-ust by courts of 
admiralty, that no decree will ordinarily be 
pronoxmced upon their uncorroborated evi- 
dence; how much more forcible must the 
objection be to persons, who testify under 
the sti'ong sense of a present, deep, personal 
interest, and who stand, as it were, in 
vinculis, to disprove a charge made against 
them of deliberate fraud and embezzlement? 
The law, indeed, with the most entire jus- 
tice, aa well as humanity, presumes them 
innocent of such a charge, until it is estab- 
lished by credible evidence. But if it is so 
established, it is difficult to perceive, upon 
what legal ground the court could admit the 
mere denial of the pai-ties, however solemn, 
to outweigh what, it is bound to believe, is 
satisfactory proof. I do not tnow, indeed, 
whether under aE the circumstances of the 
present case, my judgment is materially af- 
fected by the consideration, that the testi- 
mony of the master and mate is in, or out 
of the record. I have gone at large into 
tlie subject, more from a regard to the prin- 
ciples of evidence, than from any great 
importance, which the testimony bears in 
the cause, taken under all its aspects. 

The charge is, that the master and mate 
of the Magnolia have embezzled a number 
of bai-rels and hJllf-barrels of flom- of the 
cargo of the Boston, of the value of ?100; 
and a part of the rigging, furnitm*e, and 
appurtenances of the vessel itself, of the 
value of ?200. Of course, the burden of 
proof of such a charge is upon the claim- 
ants; and the question is, whether it is suf- 
ficiently' made out in the evidence beyond a 
reasonable doubt If it is not, the court is 
bound to dismiss it from its consideration; 



if it is made out, it is equally the duty of 
the com't, however painful to itself, or dis- 
agreeable to t':e parties accused, to pro- 
nounce the proper sentence. 

Each of these items of charge wiU re- 
quire a separate and independent considera- 
tion. And first, as to the flour. It appears 
by the bills of lading of the Boston's cargo, 
that she took on board, at New York, six 
hundred and seventy-four barrels and nine- 
ty-eight half-barrels of flour. When the un- 
loading of the cargo took place at Boston, 
the hatches were found undistui-bed; and 
after the unlading was completed, the mai-- 
shal received and sold at auction six him- 
dred and fifty-two whole barrels and eighty- 
six half-barrels only of the flom*. So, that 
there was a deficit of twenty-two whole 
barrels, and twelve half-barrels of the cai-go. 
How is this accounted for? The master of 
the Magnolia .admits, that he attended to 
the discharge of the cargo, until it was 
finished, and watched it after the imlading- 
dm*ing the nights, until it was sold. It 
has been said at the argument, that there- 
might have been some mistake as to the 
quantity of flom- originally shipped in th& 
Boston. But this, to say the least of it, 
is very improbable, and is wholly unsup- 
ported by any evidence. But that, which is 
mainly relied on, is the allegation of the- 
master, that on discharging the cargo a good 
many barrels of flour were found stove and 
wasted between the corn and the water.^ 
And he asserts, that the manner, in which 
the cargo was stowed, was in successive- 
tiers of barrels, with com put in between 
each tier to fill the scantlings; that the- 
hold was full; that when the hatches were 
opened, the barrels were jammed so tight 
under the beams, from the swelling of the 
corn, that it was impossible to get them 
out without staving a barrel to get room, 
so as to use a crow-bar. Now, taking this 
representation either as evidence or as argu- 
ment, is it fully supported by the other 
testimony in the ease? I think I may say, 
that it certainly is not It is true, that a 
witness, John Davis, a wood-corder and 
ti'uckman, who assisted in talcing care of 
the schooner, and in xmloading the cargo, 
asserts, "that the flour on top was a good 
deal stove; many of the barrels broken. As 
to the rest, some were so much swollen, 
that the heads came out in imloadiug."' 
And he adds, "I got the cooper to get three 
empty barrels, and we put into them the 
flomr, that had jbeen spilt in unloading. 
I think that there were three baiTels. 
The top tier of barrels was knocked about 
so, that a great many of the barrels were 
stove to pieces, and the flour was out I 
mean by that, one head was out;— some of 
the barrels had two heads out" This is 
a strong statement. He concludes by af- 
firming, that they "found the barrels of 
flom* more or less stove, from the top to 
the bottom of the cargo." But let us see. 
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boTv far this statement agrees witli the tes- 
timony of the cooper himself, a man ad- 
mitted to he of credit, and disinterested, 
who was employed in the coopei-age during 
the whole time of the delivery. He says, 
that the pi-incipal part of the coopering was 
done while the barrels were on the wharf. 
"They were piled up in tiers, and some of 
the lieads or pieces of them came out. The 
flour generally came out of the vessel in 
good order." In answer to a question, 
whether any of the barrels were stove to 
pieces, he says, "I saw none, to my recollec- 
tion;— not a barrel." He adds, that he 
thinks, if any had been stove, he should 
have s'een them; and fi-om the manner of 
stowing the floui- with corn, he should not, 
under the circumstances, have expected to 
find any flour stove; and he concludes in 
answer to a question, whether he recollect- 
ed any flour being gathered up, that came 
out of the barrels on board of the Boston, 
and put into other barrels, which were after- 
wards coopered, by saying, "I saw none." 
Now, it cannot be disguised, that this evi- 
dence is essentially at variance with that 
of John Davis. Then, there is the testi- 
mony of the deputy marshal, in whose cus- 
tody the vessel and cargo were, and under 
whose direction the cargo was delivered. 
He says, "There were a number of bai-rels 
of flour stove," (meaning, as he says, by 
"stove," tliat the heads were partially stove 
in, and one or two of them were lying on 
the wharf with their heads out, but the 
barrels were otherwise entire;) "there were 
between forty and fifty repaired by the 
cooper, some barrels and some half-barrels. 
I did not notice any, that were wholly 
stove to pieces;— they Avere in bad condi- 
tion, and the worst were coopered; tlie flour 
not out of some of them;— the water had 
mixed and made a paste of some of them." 
In answer to a question, whether there 
could have been as many bai-rels as eight 
or ten in staves, or stove to pieces, lying 
about or on the decks, without his seeing 
it, while in charge of the vessel, he answers, 
"Xo; there was no such thing to my knowl- 
edge;— I did not see them. I should cer- 
tainly have seen it; if there had been any 
thing of the kind, I should have seen it." 
He says, that he was down to the vessel 
two or three times a day, and stayed, some- 
times one hom.', sometimes three or fom* 
hoiu's, and sometimes all the forenoon. He 
did not see any empty barrels, except among 
the dunnage, after the cargo was discharged. 
He does not recollect, whether there was 
any flour at all spilled among the corn; 
the barrels, whose heads were out, were 
nearly full of flour; he should say, tliey 
were full barrels. He adds, (what is de- 
nied by John Davis, the witness,) that 
there was a eommmiication open between 
the cabin, and steerage, and hold, through 
whieli barrels of floui' could have been talien 
into the cabin. 



Now, upon this state of the evidence, it 
seems to me difficult to escape the conclusion, 
that Davis the witness's account of the state 
of the flour upon the delivery is a gross ex- 
aggeration. It is Impossible for the court to 
believe, that the deficit of twenty-two bar- 
rels of flour, and twelve half-barrels, can be 
accounted for by any breakage of the bar- 
rels and spilling of the fiom-, ascertained up- 
on the unlivery. If the loss had been of 
three or fom* barrels only, it might be ac- 
counted for in this way; at least, the court 
would have presumed in favor of it, rather 
than for such a trifling amount have pressed 
home an imputation of gi-oss negligence or 
fraud. The present deficit cannot be ac- 
counted for, except upon the presumption of 
gross negligence or embezzlement, on the 
part of some persons intrusted with the im- 
livery, or having confidential access to the 
property. 

But the case does not stop here. In point 
of fact, ten barrels of flom- of the Boston's 
cargo, were actually conveyed in tlie Jlag- 
nolia from Boston to Hallowell, and there 
sold by the. master of the Magnolia, as his 
own property. This is admitted by the mas- 
ter himself, and is established beyond con- 
troversy in the evidence. The sale of the 
Boston's cargo by the marshal was on the 
sixth day of October, 1832. The JIagnolia 
sailed from Boston for Hallowell on or about 
the 2oth of the same month. In the mani- 
fest of her cargo, sworn to by the master 
at the custom-house on his departm-e, there 
is no item of flour. But in that manifest 
there is this item: "Forty-six barrels sun- 
dries, marked 'J. P. Jr.,' shipper, John Page, 
Jr., Hallowell." Now, whatever these bar- 
rels of sundries were, they were not flour of 
Page's shipment, or purchase, at Boston. 
There is no proof of any flour being pu!-- 
chased in Boston for Page, and shipped on 
board the JIagnolia. There were thirty- 
four barrels of floui* purchased by Capt 
Davis at New York. There is the testimony 
of a Hallowell witness, Nathan "W. Butler, 
(not of the crew,) who says, that he was in 
Boston in the autumn of 1S32, when the 
Boston was lying on the south side of Long- 
wharf, having been a few days before 
brought in by the Magnolia. While the Bos- 
ton was lying there, he saw some barrels of 
flour taken from her, and rolled across the 
wharf, and put on board the Magnolia. How 
many barrels he cannot say; but Capt. 
Davis, of the Magnolia, told him, that he 
was going to bring his part of tlie flour, that 
was found on board of the Boston, to Hallo- 
well, The corn, he said, he should not bring 
from Boston, but let it be sold at auction, 
as that was some damaged. This conversa- 
tion was had. while the flour was dischar- 
ging from the Boston. Now, in point of fact, 
Capt. Davis was not a purchaser of any of 
the flour of the Boston at the auction, as ap- 
pears by the auctioneer's account, now be- 
fore the court, and no satisfactory explaua- 
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tion wliatever is given of this conversation. 
Capt Davis admits tlie possession of ten bar- 
rels, part of the Boston's cargo, and that he 
caiTied them to Hallowell in the MagnoUa, 
(though there is no specification of them in 
his manifest,) and sold them there; and he 
asserts, that he pm-chased them of a person 
in Boston by the name of Ricketson, whom 
he never saw before, from whom he took a 
hill and receipt, on paying him for the flom*; 
and that he has never seen him since. He 
apeared to he a merchant of respectability, 
and very much of a gentleman. Now, on 
inspection of the auctioneer's account, no per- 
son of the name of Ricketson appears as a 
pui-chaser; and it is admitted at the bar, on 
both sides, that, after a diligent search, no 
person by -that name, or any other name, 
can be found in Boston, to whom the pur- 
chase or sale of these ten barrels can be 
traced. It seems to me, that these circum- 
stances are abundantly fruitful of well found- 
ed suspicion against the bona fides of the 
title to tliese ten barrels of flour. Nor 'does 
the testimony of John Davis, the witness, by 
any means relieve the case from the just 
weight of these suspicions. In support of 
the master's case, he states, "I was at work 
on Long-wharf, while the schooner Boston 
was discharged. I went up to Oapt. Davis, 
who was talking with a gentleman. I was 
going to ask him, what I should do with the 
basket, with which I had been discharging 
the Boston's corn. I heard the gentleman 
saj^ 'You had better take fifty barrels.' 
Capt. Davis said, he was short of money, 
and had been at considerable expense; you 
may send me dovra. ten barrels, as soon as 
you are a mind to. The gentleman asked, 
'Where does yom- vessel laj ?' he says, 'Right 
opposite here, on the bade side of the wharf,' 
and tm-ued round and pointed towards 
where the vessel lay." Now, without stop- 
ping to consider, whether, as mere hearsay, 
the objection made to this testimony is nol 
well founded, but admitting its fuU force, it 
presents a very extraordinary state of facts. 
That a gentleman, imknown to all parties, 
should be traflacking with the master for 
fifty barrels .of flom% without any known 
place or store, where he or they were to be 
found; that this flour, or any part of it, 
should be of the Boston's cargo; that the 
master should pm-chase the ten barrels, 
without further inquiry; and that no trace 
can now be found of the gentleman, or of 
any pm*chase of any of the Boston's cargo 
by him; these are circumstances somewhat 
startling, and cast an air of improbability 
over the asserted transaction. When we 
connect it with Butler's testimony, which is 
left wholly unexplained and um-epelled, that 
improbability is certainly a good deal en- 
hanced. The com-t cannot but feel, that 
the master is bound to give some more satis- 
factory account of his purcbase. Why was 
not this flour stated in the manifest at Bos- 
ton, when all the rest of the cargo was? 



Even the learned counsel, who has argued 
with so much zeal and ability for the mas- 
ter, has been compelled to admit, that this 
part of the case is not beyond suspicion. He 
says, that Ricketson may have become sub-, 
purchaser after the sale, although it cannot 
be ti-aced; or, that he may have been a thief, 
and have been credulously bargained with 
by the master. But, how should the flour- 
have been stolen, if the master at or before 
the unlading had exerted the vigilance, 
which he has so sti-ongly asserted? A theft 
after the sale cannot be pretended; for no 
pm'chaser has attempted to set up any def- 
icit in his own pm-chase or delivery; and 
none is now relied on. 

But the master admits that he took a bill 
and receipt for the pm-chase from Ricketson. 
Where is that paper? The counsel for the, 
master are obliged to contend, that it has 
never been produced. We shaU presently 
see, if this be correct. If not produced, why 
is it withheld? The very suppression of it 
is calculated to aggravate every suspicion. 
If produced, it might enable us to trace the 
verity of the transaction; for handwriting 
often affords a saius'factory clue. Does not 
its non-produetion, then, imply, that it will 
not bear scrutiny? that it will not mitigate, 
the imputation of guilt, but deepen it? But, 
in point of fact, how stands the case, as to, 
the biU and receipt? It is proved in the 
case, that the counsel for Capt. Davis pro- 
duced, and delivered to the counsel for the 
claimants, an original paper, pm-porting to 
be the very bill and receipt, and with no in- 
timation of any doubt of its genuineness, or, 
of their not intending to use it, as evidence, 
in the case. On the contrary, it is an irre- 
; sistible inference, that it was relied upon as 
genuine, and if so, as mosr important evi- 
dence in the case. That paper, after an ex- 
act and literal copy was taken, (which is 
now in com-t,) was re-delivered to the coun- 
sel of the master; and has been since traced 
home to the hands of the master. Nay, aft- 
er its existence and production had become a 
most material point in controversy in the. 
gase, and when the person, in whose hands 
it was, was about to be examined as a wit- 
ness, to produce and annex it to his testi- 
mony, Capt. Davis deliberately received it 
from the witness, and destroyed it. No ex- 
planation has been given, or attempted, of 
this act; and it, therefore, stands in the 
case, as a deliberate suppression of a paper 
of singular importance in the cause; if gen- 
uine, to the interest of the master; if othei-- 
wise, of much strength of presumption of- 
fraudulent misconduct. But it has been 
said, that there is no evidence, that the pa- 
per originally came from, or was accepted as 
genuine by, Capt Davis. It may be far. 
more correctly said, that there is no evi- 
dence, that he has ever repudiated it, or dis- 
avowed it. It is found in possession of his 
counsel, as a document in or for the cause. 
How it was obtained by therci is not satisfac-. 
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toi-ily sliown. As far as any evidence goes, 
it is probably traced through and from his 
attorney at New York. Nay, to this very 
hour, Capt. Davis does not pretend, that he 
ever disavovred its genuineness to his coun- 
sel, or that it did not come to them by his di- 
rection or consent The claimants could not 
examine them to this point. Capt. Davis 
was at liberty so to do; and has not chosen 
to do it Nay; looking to the evidence in 
the case of the existence of the paper, and 
its destruction by Capt Davis, his very si- 
lence is as expressive, as the most positive 
declaration, that he had not treated it as a 
spm-ious document It has been said, that it 
might have been forged by persons in the 
adverse interest at New York, to give a com- 
plexion tO' the cause. Surely, the com-t can- 
not be expected to act upon such a naked 
conjecture, without even the shadow of any 
proof in its favor, positively or negatively. 
The bill and receipt must then be consider- 
ed, through the instrumentality of the copy, 
to be clearly in the case, offered as a genuine 
voucher by Capt Davis. It is in the folloAv- 
ing words: "Boston, A'ovember 14th, 1S32. 
Capt. Davis, Dr. To F. Riethrson, for ten 
barrels Flour, partly damaged", at fom- dol- 
lars and three quarters per barrel, $47.50. 
Received payment, F. llicthson." Now, it 
seems difficult to escape the impression, that 
the paper itself is a spm-ious contrivance by 
some person. The supposed name of the 
seller is spelt in one place "Ricthrson," and in 
another "Riethson." The date is the 14th 
day of November, 1832; the sale of the Bos- 
ton's cargo was more than a month before 
(on the Gth of October); the Magnolia clear- 
ed out from Boston for Hallowell on the 25th 
of October; and the master has testified, 
that he was in Hallowell on the 14th of No- 
vember. Yet if the representations of the 
master or mate are to be credited, the bill 
and receipt were given on board of the Mag- 
nolia, while she lay in Boston. If, under 
these circumstances, the court would come 
to the conclusion, that Capt. Davis had es- 
tablished a bona fide purchase of these ten 
barrels of flom-, it would be by an exercise of 
compassionate credulity beyond any to be 
found in judicial annals. With whatever re- 
luctance, the court is compelled to say, that 
there is a total failure to establish it 

Hitherto, the case has been considered up- 
on the evidence arising aliimde the ship's 
crew; and, on the part of the claimants, at 
least, upon evidence entirely free fi-om the 
suggestion of any discredit. But the posi- 
tive evidence of the three seamen of the 
Magnolia, (Hanson, Thorn, and Clarke,) goes 
directly to establish a studied embezzlement 
by the master, with the connivance and aid 
of the mate, of the rigging and other ship's 
furniture, charged by the claimants. If it 
stopped here, (although the fuU considera- 
tion of the bearing of this evidence properly 
belongs to another part of the cause,) it 
would go far to support the embezzlement 
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of the flom- also; for the maxim may here 
properly apply, imaer such circumstances, 
Falsus in nno, falsus in omnibus; he, who 
would embezzle the former, would not hesi- 
tate as to tlie latter. But the witnesses 
speak to the flour also. Hanson says, that 
one morning, just at break of day,— the 
morning when the Boston was discharged,— 
he saw a dray coming from Long-wharf to 
the T-wharf,' (where the Magnolia lay,) with 
ten barrels of flour; they were can-ied oppo- 
site the Magnolia, and the mate of the Mag- 
nolia gave orders to strike them directly in- 
to the hold. He assisted in doing so. He 
knew they were part of the Boston's cargo, 
because they were wet, and corn and feath- 
ers were sticking to them. The mate said, 
they were part of the Boston's cargo. Thorn 
is still more direct and particular on the 
same point Clarke is eiuaUy positive and 
direct Now, if these witnesses are to be b^-- 
lieved, there is on this point an end of the 
case. The embezzlement is established be- 
yond controversy. Some attempt has been 
made to discredit the testimony of these wit- 
nesses; but not, I think, with success. They 
are materially confirmed in some circumstan- 
ces, as to the rigging, &c., by Mr. Bergen, 
w^ho is a New York broker, and was employ- 
ed to examine into this very matter of the 
embezzlement, when the Magnolia at a sub- 
sequent period, (in December, 1832,) was 
again at New York. He then went on board 
of the Magnolia, in company with Thorn and 
Hanson, and Carpenter, a seaman of the Bos- 
ton, and found Clarke on board, and the 
mate Kateng. He says, that Carpenter 
there pointed out. then on board of the Mag- 
nolia, the boom-tackle and watch-tackle of 
the Boston; and the mate admitted the fact. 
Carpenter also pointed out a wood-saw, hand- 
pump, draw-bucket, an axe, and some rig- 
ging, belonging to her. He adds, that the 
mate, after some hesitation, admitted the 
facts; and also admitted, that some of the 
Boston's flour, (ten or eleven barrels,) was 
taken on board of the Magnolia; and en- 
deavoured to excuse himself. Now, the mate 
stoutly denies the whole of this evidence; 
and certainly, so far as it is founded in hear- 
say, it cannot affect Capt. Davis; but as to 
the mate, it bears directly upon his own 
claim. Mr. Bergen's testimony is assailed, 
as incredible in itself, and as contradicted 
by other testimony. He certainly is contra- 
dicted by-Kateng, the mate, and by Theodore 
Blackburn, a boy then belonging to the Mag- 
nolia. The testimony of the former is al- 
ready disposed of. The testimony of the 
latter is open to attack, as disingenuous and 
suppressive of proper answers to some of the 
interrogatories; and has been assailed on 
other grounds. It is wholly unnecessaiy to 
consider these objections, because my judg- 
ment is, that Bergen's testimony is credible 
in itself, and is amply con-oborated from 
other som-ces. 
Upon the Avhole, without going farther into 
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this part of tlie ease, my judgment is, that 
the case of embezzlement of the flour is fully 
made out; and it equally affects the claim 
■of master and the mate. As to the embez- 
:zlement of the anchor, and rigging, and other 
furniture of the Boston, I shall be very brief. 
It is admitted, that many of the articles 
were taken on board of the Magnolia, and 
<;nrried to HalloweU. And the defence as- 
serted is, that it was a case of sheer mistake, 
4ind corrected as soon as discovered. This is 
true to some extent; and it is quite possible, 
that the change of the anchor of the Boston 
lor that of the Magnoha may have been by 
mere mistake. But it was not returned; and 
iis to the boom-tackle, and watch-tackle, and 
other articles, found at New York, on board 
-of the Magnolia, the defence is not complete- 
ly established. It is manifest, that a good 
^ieal of the appropriate equipments and lurni- 
tm*e of the Boston disappeared after her dis- 
aster. If the testimony of the three seamen 
is to be believed, there is (as has been al- 
ready stated) unequivocal evidence of u med- 
itated embezzlement of many of these ar- 
ticles. If the other part of the transaction 
had been free from all doubt, there might 
have been some scope for an indulgent con- 
sideration of this part of the ease, upon the 
ground of negligence, or ignorance, or mis- 
take. As the actual posture of the case is, 
It seems to me, that the taint of embezzle- 
ment has infected the whole transaction to 
an extent fatal to the claim of salvage, I 
regret that I am compelled to arrive at this 
painful conclusion; but looking to all the 
■circumstances, I am unable to escape from 
it. 

^Ij judgment accordingly is, that the de- 
cree of the district court, as to the amount 
of the salvage, ought to be affirmed. As to 
the distribution of the salvage, there being 
no appeal, whatever might otherwise be my 
•opinion, I do- not feel at liberty to distm-b 
it. "But, I do decree, that the shares of Oapt, 
Davis, both as part owner and as master, in 
the salvage, be decreed forfeit to the ownei-s 
of the Boston and cargo; and also, that the 
tshare of the mate, Kateng, be in like man- 
ner decreed forfeit. In aU other respects, 
the decree of the district court is to be af- 
firmed; and, under all the circumstances of 
the case, I shall direct the costs of all par- 
ties, libeliants and claimants, in this comt, 
to be a charge upon the property saved, and 
to be deducted therefrom accordingly. Bach 
party here has prevailed to a certain extent, 
and therefore may well claim some indenmi- 
ty; and the master and mate have been suffi- 
ciently punished by the forfeiture of salvage, 
without attempting to press upon them any 
separable iiem of the costs. I shall refer it 
to the clerk, to ascertain and report what 
sums are due to the salvors respectively, ac- 
cording to the principles of this deci'ee, and 
the amount of the shares of the master and 
mate, which are decreed to be forfeited. De- 
cree accordingly. 
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BOSTON BELTING CO. v. JTJDSON, 

[N. Y, Times, July 2, 1:552.] 

Circuit Court, S. D. New York. July 1, 1852. 

Removal of Causes — Coxfobmation of Plead- 
ixGs TO Federal Practice — Pleading — De- 

MCRRER. 

[1. The pleadings in a case removed from a 
state court to the United States circuit court 
must conform to the federal rules and prac- 
tice.] 

[2. A complaint in an action removed from 
a state court, whicli does not conform, as a 
bill in equity, to the rules of the supreme court 
governing federal practice, and is bad in foi-m 
and substance as a declaration at law, is de- 
murrable,] 

[At law. Action by TVilUam Judson 
against the Boston Belting Company, De- 
fendant's demurrer to the complaint sustain- 
ed.] 

Before "NELSON, Circuit Justice, and 
BETTS, District Judge. 

Demm-rer to deelai-ation. This action was 
commenced in a state court against the de- 
fendants, a foreign corporation, and was by 
them removed to this court The complaint 
filed in the state court was brought up with 
the case, and was served by the attorney of 
the plaintiff on the attorney of the defend- 
ants in this com't A general and special de- 
murrer was put in to it. The court decided: 
(1) That the pleadings of the plaintiff here 
must conform to the rules and practice of this 
com-t (2) If this be a prosecution on the 
equity side of the court, the complaint is 
insufficient and bad, in not being drawn con- 
formably to the rules of the supreme com-t 
of the United States governing the practice 
here. (3) If it be intended as a prosecution 
at law, the complaint is bad in form and sub- 
stance, as a declaration. (4) Query, wheth- 
er this court has jurisdiction in this case, 
the defendants being a substantial party and 
a corporation within another state? Judg- 
ment for the demui-rant, with leave to the 
plaintiff to file a bill in equity, or declaration 
at law, as he may be advised. 
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Case nSTo. 1,675. 

BOSTON ELASTIC FABRICS CO. v. EAST 

HAilPTON HUBBBR-THHEAD CO. 

[2 Ban. .& A. 268;^ 9 O. G. 745.] 

Circuit Court, D. Massachusetts. April Term, 

1876. 

Patents— Isventiox—Pkioii Public Use. 

_ 1. The reissued patent for an improvement 
in cutting sheets of rubber into threads, num- 
ber 0,903, dated June 2, 1874, granted to the 
complainants as assignees of Liveras Hull, 
held invalid for want of novelty in the inven- 
tion. 

2. A patent may be defeated by showing that 
the thing secured by the patent had been in- 
vented and put into actual public use prior to 
the discovery of the patentee, however limited 
such use (other than experimental) of the prior 
discovery may have been. 

In equity. 

James E. Maynadier, for complainants. 
George Gifford and Hillai-d, Hyde & Dick- 
enson, for defendants. 

SHEPLEY, Circuit Judge. A former suit 
between these parties, commenced for al- 
leged infringement of letters patent granted 
to Liveras Hull, dated January 20, 18U3, for 
an improvement in cutting sheets of rubber 
into threads, was dismissed upon the ground 
that the patent, as it then stood, was for a 
machine, and that the machine used by Hull 
was siibstantially the same machine as one 
of prior date, known to manufactm*ers of 
rubber thread as "the bottle-machine." 
1 Ban. & A. 222 [Boston Elastic Fabrics Co. 
V. East Hampton Rubber-inread Co., Case 
No. 1,67G]. 

Since the decision in that cause, the pat- 
ent has been reissued to the complainants, 
as assignees of Liveras Hull, by reissue 5,- 
903, dated June 2, 1874, as a patent for an 
art or process, the claim being for "the im- 
proved mode of manufacture above describ- 
ed, consisting in cutting the sheet into a 
scries of threads by a continuous cut of one 
cutter," as described in the specification. 

At the hearing of the former cause it clear- 
ly appeared that Liveras Hull, without any 
knowledge of any prior machine, or of any j 
prior use of an art of cutting rubber threads i 
in the mode described in his specification, | 
had invented both the machine and the mode 
of mamifactm-e. But it also appeared, as ' 
clearly, that there was proof of a machine \ 
of an earlier date than his invention, al- | 
though it was unknown to him. It did not j 
quite satisfactorily appear, from the evidence ' 
in the former case, that the process or mode 
of manufacture described by Hull, and now, 
but not then, claimed, had been practised on 
the anticipating machine, although that 
mode of manufacture could have been prac- 
tised on that machine, or at least on one 

' [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



difCering from it only in the enlarged size of 
the drum on which the sheet rubber is 
wound. There -was no conclusive evidence 
in that case that Hull was not the first, as 
he undoubtedly was in one sense an original, 
inventor of his mode of manufacture. But 
this issue M-as not directly involved in that 
case, the patent, as it then stood, being for 
the machine, and not for the art or process. 
Evidence has now been inti'oduced, much of 
it coming from witnesses who were not ex- 
amined before, which seems to prove satis- 
factorily that a machine was constructed by 
one Helm dm-ing the fall of the year 1S(j6, 
and completed before the 1st of January, 
1861; that a sheet of rubber many yards in 
length was -wound round upon the drum of 
said machine; that the machine had a single 
cu-eular cutter, -which was pushed up to the 
di-um through the rubber at one end of the 
cylinder; that the drum was then caused to 
rotate slowly, and the circular cutter to 
rotate rapidly, and at the same time to ti-av- 
ei'se slowly along the face of the drum un- 
til it reached the other end of the drum, by 
which operation the sheet of rubber Avas cut 
into a series of threads by a continuous cut 
of one cutter. 

That this was the same process claimed 
and described in complainants' patent is too 
clear to admit of dispute. Complainants 
contend that the process -was only imperfect- 
ly carried on, that the thread made was im- 
perfect, and that the use of the Helm ma- 
chine was merely experimental, and the ex- 
periment was abandoned before Hull made 
his invention. The law upon this subject is- 
too well settled to require the citation of any 
authorities. A patent may be defeated by 
showing that the thing secm-ed by the pat- 
ent had been invented and put into actual 
public use prior to the discovery of the pat- 
entee, however limited such use (other than 
experimental) or knowledge of the prior dis- 
covery may have been. 

Seven witnesses, who are imimpeached 
and uncontradicted, testify to the public and 
practical, not merely exporimenral, use of the 
patented process, in New Brunswick, on the 
Helm machine, prior to the time of the al- 
leged invention by the patentee. They prove 
that the threads cut by that machine were 
good, marlcetable threads, well cut, and pub- 
licly made and used in large quantities in 
tlie manufacture of both shirred goods and 
suspenders, and that the fabric made from 
them was a good, salable fabric, and regu- 
larly sold in the market. There is some con- 
flict in the testimony as to the subsequent 
history of the Helm machine on which this 
was first cut by the patented process. That 
history is not material to this inquiry. We 
are dealing with the mode of manufacture 
of the thread. The evidence shows that 
mode of manufactmre to have been practised, 
not for experiment, but in the regular com-se 
of business, openly, successfully, and prac- 
tically within the knowledge of a large num- 
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ber of persons at a time prior to the date of 
the allesed invention. Bill dismissed. 



Cfase Uo. 1,676. 

BOSTON ELASTIC FABRICS CO. t. BAST 
HAMPTON RUBBER-THIIEAI> CO. 

a Holmes, 372; 1 Ban. & A. 222; 5 0. G. 
(J96; Merw. Pat. In v. 345.]"^ 

Circuit Court, D. Massachusetts. May 8, 1S74. 

PaTKSTS — IXVESTIOS' — ANTICIPATION. 

Where the invention described and claimed in 
a patent is of a machine of specified construc- 
tion, it is anticipated by a prior machine of 
substantially the same construction; although 
a new, and perhaps patentable, use of the ma- 
<:hine is suggested in the specification of the 
patent, ' 

In equity. 

J. B, Maynadier, for complainant 

George Gifford and HiUard, Hyde & Dick- 
in.son, for defendant. 

Before SHEPLEY, Circuit Judge, and 
BLATCHFORD, District Judge. 

SHEPLEY, Circuit Judge. Letters patent 
of the United States, dated Jan. 23, 18G3, 
were issued to Liveras Hull for an "improv- 
ed machine for cutting caoutchouc." On the 
tenth day of aiarch, in the same year, Hull 
assigned to tlie complainant all his title 
and interest under said letters patent The 
bill in this ease charges the defendant cor- 
poration with infringement in that it has 
"unlawfully made, used, and sold said pat- 
ented invention, and manufactured and sold 
large quantities of rubber thread cut by 
machines substantially the same as described 
in said letters patent" , 

The answer of the defendants admits "that 
tliey have used machines for cutting threads 
which they are advised are covered by the 
claim of said patent and they insist and 
submit that they have a just and lawful right 
so to do." The defendants' answer denies 
tliat Hull was the first and original inventor 
of the invention or thing patented by said 
letters patent, and alleges prior knowledge 
and use by Robert C. Helm and others 
named, at New Brvmswick, N. J., by the 
Nashawannuck Company and others nam- 
etl, at East Hampton, Mass.; by Hemy 
G. Hubbard and others at Middletown, Conn.; 
and also that prior to the date of Hull's 
invention, it was described by ThomaS Han- 
cock in a book printed in London in 1857, 
entitled "A Personal Narrative of the Origin 
and Progress of the Caoutchouc or India- 
Rubber Manufacture in England." 

The patent in this case is for a machine, 
not for a process. If it were possible to 
give to this patent a consti'uction which 
would secm'e to the patentee the benefit of 

* [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
345, contains only a partial report] 
Sfkd.cas. — 60 



that invention which is suggested perhaps, 
though not distinctly stated or claimed in 
the patent itself, but is relied upon in the 
argument as the invention of Hull (namely, 
his process of cutting a rubber sheet into 
threads, whereby a series of parallel threads 
are cut from a single sheet by a single cut 
of a single loiife), the com*t would feel dis- 
posed to dd so; but lie language of the 
patent itself is so clear, that it seems to us 
necessarily to exclude such a consti'uetion. 
The patent, is for "an improved machine for 
cutting caoutchouc;" the claim is as foUows: 
"I claim my improved caoutchouc cutting- 
machine, having its several parts construct- 
ed and arranged in manner and so as to 
operate substantially as described, such ma- 
chine not only having a single drum or cylin- 
der to support and a revolving knife to 
cut a sheet of caoutchouc, as explained, but 
having machinery for traversing the rotary 
knife, with reference to the drum, and also 
having madiinery for moving such knife 
toward and away from the drum, as speci- 
fied." It is true the patentee says that his 
invention "has reference to the separating 
of a sheet of caoutchouc into narrow fila- 
ments or sti-ips," and this language, taken 
alone, might favor the construction contend- 
ed for,— that the invention claimed was an 
art or process;— but the language immediate- 
ly following is: "And I do declare the same 
to be fuUy described in the following speci- 
fication, and repre'sented in the accompany- 
ing drawings, making part thereof of the 
said drawings." 

The drawings represent and the specifica- 
tion describes a machine. No question is 
made in this case that the Middletown ma- 
chine, represented by "Exhibit Middletown," 
was known and used long prior to Hull's 
invention. Complainant does not dispute 
that it contains aU the elements of the Hull 
machine, except the di'um. He admits the 
Middletown machine has a drum, but insists 
tbat there is a material and substantial 
difference between the drum in the Middle- 
town and the drum in the Hull machine. 
The patentee does not describe or confine 
himself in his specification to a drum of any 
particular size. The complainant undertakes 
to prove by its witnesses that rubber thread 
could not be practically cut on the drum 
in the Sliddletown machine; but this is met 
and fully overcome hy the testimony on that 
point introduced by the defendants, and by 
the production in. comrt, as an exhibit in the 
case, of a series of rubber threads, cut by 
a single cut on a machine having a drum 
no larger than those used prior to the inven- 
tion of HuU. There can be no doubt that 
if the Middletown machine were not older 
than the Hull machine, it would be a clear 
infringement 

'Before Hull cut a series of threads by a 
single cut of a single knife, it does not ap- 
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pear to have been done by any one on the 
machines then in existence. The mode of 
cutting on the Middletown and other ma- 
chines, called sometimes bottle-machines, was 
to construct a bottle or a tube of rubber 
upon a cylindrical drum, or a drum which 
was a frustum of a cone; the revolving cir- 
cular knife cut a strip of rubber from this 
tube or bottle; the knife, as -it traversed 
along the drum, cutting one continuous strip, 
which was afterward, in another machine, 
cut into narrower filaments or sti'ips. But 
if a thin sheet of rubber, several times longer 
tlian the circumference of the drum, be 
wound about the drum, "in a spiral or watch- 
mainspring curve," and the knife or rotary 
cutter be forced into the strip, so as to 
cut at once through all the layers of the 
caoutchouc, although the path cut by the 
rotary cutter will be a helix extending 
around the main drimi, from end to end, 
it will be found, on removal of the piece of 
caoutchouc from the drum, that such piece 
of caoutchouc will be cut lengthwise from 
end to end of it in a series of parallel strips. 
This Hull discovered. He invented no new 
machine, but he operated an old machine in 
a different manner, and produced a new and 
different result. That he did not make a 
patentable invention we are not disposed to 
decide; but the discovery of a new mode of 
operating an old machine to produce a new 
result does not give to him the right to a 
monopoly of the old machine. Broadly as 
courts are disposed to consti'ue patents for 
the sake of upholding a meritorious inven- 
tion, yet when it is too dear to admit of 
a doubt that the patent is for a machine, 
the com't cannot change it into a patent for 
an art. Upon any construction we are able 
to give to this patent, the defendant is not 
guilty of infringement, and the bill must 
be dismissed. 

[NOTE. For subsequent litigation between 
the same parties involving the same patent, see 
Case No. 1,G75.] 



BOSTON GASLIGHT GO. (THAGHER v.). 
See Case No. 13,850. 



Case No. 1,677. 

In re BOSTON, H. & E. R. CO. 

[9 Blatchf. 101; 6 N. B. B. 209; 6 Am. Law 
Rev. 365.] ^ 

Circuit Court, D. Connecticut. Sept. 19, 1871.= 

Ba-nkuuptcy — Petition por — Who mat Inter- 
vex e— Jurisdiction OP District Court — Pni- 
ORiTv of Acquisition. 
1. The Boston, Hartford and Erie Railroad 

Company was a corporation, chartered by the 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
6 Am. Law Rev. 365, contains only a partial 
report.] 

^ [Reversing an unreported case in the dis- 
trict court.] 



state of Connecticut. It aftenvards received 
a grant of corporate privileges, and was de- 
clared a corporation, by an act of the legisla- 
ture of the state of jNIassachusetts, in which 
state it had an office, and carried on business. 
In October, 1870, a petitioa was filed by A., 
in the district court for iSIassacliusetts, in bank- 
ruptcy, upon which the corporation was, on the 
2d of aiarch, 1871, adjudged bankrupt. In 
December, 1870, J. filed a petition in the dis- 
trict court for Connecticut, praying that the 
corporation be adjudged a bankrupt by that 
court. Pending this latter petition, A. peti- 
tioned the district court for Connecticut, and 
set forth, in his petition, and in a supplemental 
petition, his proceedings in Massachusetts, and 
the adjudication there made, averring, also, 
that the proceedings in Connecticut were collu- 
sive between the corporation and J., and would 
prejudice the creditors of the corporation, cre- 
ate expense and conflict, and embarrass the set- 
tlement of the estate, and praying that he, A., 
might be allowed to appear and defend against 
the petition of J. The district court for Con- 
necticut dismissed such petition of A., and pro- 
ceeded to an adjudication of bankruptcy against 
the corporation, and issued a warrant: Eeld, 
that, A. being, in fact, a creditor of the corpo- 
ration, his petition to the district court for 
Connecticut should have been entertained, and 
that the facts set forth therein warranted his 
intervention. 
[Followed in Re Boston, H. & E. R. Co., 
Case No. 1,678; Re Derby, Id. 3,815. Ap- 
proved in Re Bergeron, Id. 1,342; Re Jack, 
Id. T,119. Cited in Re Hatje, Id. 6,215; 
Re ScrafEord, Id. 12,557; Re Jonas, Id. 
7,442; Re Austin, Id. 662; Re Donnelly, 
5 Fed. 786.] 

2. That, whether the bankrupt was to be re- 
garded as a single corporation, or as two cor- 
porations, united in interest, having one and the 
same corporators, and common property, rights, 
and franchises, and owing the same creditors, 
the district court for Massachusetts should be 
permitted to exercise the jurisdiction it had ac- 
quired over the bankrupt and the estate, and 
carry the proceedings in bankruptcy to their- 
final conclusion, without the interference of the 
district court for Connecticut, and that all pro- 
ceedings in that court should be stayed. 

[Followed in Re Boston, H. & B. R. Co., 
Case No. 1,678.] 

[Petition to review the decision of the dis- 
trict court of the United States for the dis- 
tL'ict of Connecticut] 

In bankruptcy. On the 20th of December, 
1870, a petition was filed in tlie district 
court, by James Alden, an alleged creditor 
of the Boston, Hartford and Erie Railroad 
Company, alleging the insolvency of the cor- 
poration, and the commission of an act of 
bankniptcy, and praying an adjudication 
declaring it banki-upt. To this petition, an- 
other alleged creditor, the Adams Express 
Company, by leave of the court, became a 
party, as co-petitioner. Pending the pro- 
ceedings. Seth Adams presented a petition 
to the district court, and afterwards filed a 
supplemental petition, by which it appeared, 
that, before tlie fihng of the petition of 
Alden in this disti-ict, he (Adams) had, on 
the 21st of October, 1870, filed, in the dis- 
trict com't for the district of Massachusetts, 
his petition against the same .corporation, al- 
leging insolvency and an act or acts of bank- 
ruptcy, and that such proceedings were 
thereupon had, upon due notice, that, on 
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the 2d of Mareli, 1871, tlie corporation was 
adjudged bankrupt. The petitioner also 
averred, that the proceedings in the district 
court for Connecticut were collusive, and in- 
tended to, and would, prejudice the rights of 
the petitioner and other creditors; that vari- 
ous defences existed thereto, which the com- 
pany would not interpose; and that, if the 
proceeding was further prosecuted in Con- 
necticut, it would lead to great emharrass- 
ment, expense, conflict of title and jurisdic- 
tion, and consequent litigation, to the preju- 
dice of the a-editors, and the reduction of 
the assets. The petitioner, therefore, pray- 
ed, that he, as a a-editor, upon whose appli- 
cation tlie company had heen decreed bank- 
rupt, in the district of Massachusetts, might 
be permitted to appear and defend against 
tlie petition of Alden in this district, and 
for other and further relief. 

The district com-t held these petitions of 
Adams to be insufficient, on their face, to 
warrant his admission as a co-defendant, 
for the purpose of resisting that of Alden, 
and dismissed them. To reverse this deci- 
sion, Adams brought the present petition of 
review, before the circuit court. In this pe- 
tition, he set forth the facts ah-eady recited, 
and averred that the district court, after dis- 
missing his petitions, adjudged the company 
bankrupt, and directed that a warrant issue 
to take possession of its estate, and that a 
meeting of the a'editors had been called to 
choose assignees. He also averred, that the 
alleged bankrupt was chartered, under the 
name of the Boston, Hartford and Erie Bail- 
road Company, by the state of Connecticut 
in 1SG3, with the right to purchase, from 
any persons or corporations interested, the 
francliises and property of any and all rail- 
road companies located, in whole or in part, 
in the state of Connecticut, whose routes, or 
any part thereof, were on the railway lines 
running from the harbor of Boston, in Mas- 
sachusetts, to Willimantic, in Connecticut, 
and from Providence, in Rhode Island, 
through Willimantic, to Watei-bmy, in Con- 
necticut, and thence to Fishkill, in the state 
of New York, together with the right to 
make joint stock with any of said other rail- 
road companies, located or having routes up- 
on said railway lines; that said company 
was duly organized, under that act; that 
afterwards, and before the year 1868, the 
state of Massachusetts granted permission 
to certain railroad companies in that state 
to sell and transfer their franchises and 
property to the said Boston, "Hartford and 
Erie Railroad Company, and declared the 
latter a corporation within that state, vested 
with all the ficanchises and powers pertain- 
ing to such corporations; and that, thereup- 
on, under and by virtue of an act of Massa- 
chusetts, approved April 29th, 1868, the said 
Boston, Hartford and Erie Raih-oad Com- 
pany became and was incorporated and es- 
tablished a corporation in the last-named 
state. He also averred, that that corpora- 
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Hon owned and operated a railroad in the 
states of Massachusetts, Rhode Island, and 
Connecticut, owning other property, also, in 
those states, and had its principal office; 
place of business, -and domicil, in the city 
of Boston, in Massachusetts, where the 
same were, for more than six months before- 
the petitioner filed his petition against the 
bankrupt in the district court for the dis- 
trict of Massachusetts; that the petitioner 
was, in fact, a creditor; and that the said 
company had committed an act of bank- 
ruptcy, which was set forth. [Reversed.! 

Simeon E. Baldwin, for Adams. 

WOODRUFF, Circuit Judge. The peti- 
tion of review presented by Seth Adams, 
a creditor of the bankrupt corporation, was 
brought to a hearing upon an order to show 
cause, which was duly served upon the 
bankiTipt, and upon the petitioning creditors 
prosecuting the proceeding in the district 
com"t. No party appeared to oppose the 
application for a review and reversal of the 
order of the distiict com-t, or to deny the al- 
legations in the petition presented for that 
pm-pose. They are, therefore, for the pur- 
poses of such review, to be taken as ad- 
mitted. The question, therefore, is— Ought 
Adams, upon the facts alleged by him, and 
not denied, to have been permitted to inter- 
vene, in the district court for Connecticut, 
for the protection of the interest he had in 
the estate of the banki'upt corporation, and 
to take part either in arresting or control- 
ling the proceedings in this district? 

This may now depend upon two questions: 
First, whether a creditor of an alleged bank- 
rupt is, in any case, entitled to be heard in 
the district com't, touching any order which 
that com-t may be asked to make by the 
bankrupt, or by a creditor petitioning that 
the debtor be adjudged a bankrupt, or, 
is such a proceeding so strictly inter partes, 
that no other ci-editor can intervene, for any 
purpose, prior to the adjudication; and sec- 
ond, whether the present petitioner present- 
ed a case in which intervention was neces- 
sary or proper, for the protection of the 
estate, or his interest therein. 

It has been said, that no creditor is enti- 
tied to be heard tmtil he has proven his debt 
in due form, so as to entitie him to share 
in the assets of the estate. This may,^ 
perhaps, be true when the object of such 
intervention is simply to interfere with the 
distribution of the assets, though -I am not 
willing to hold even so broadly as to say, 
that no proof short of that of the formal 
and technical chai-acter contemplated by 
the forms of procedure .will be sufficient to 
justify the comrt in entertaining an applica- 
cation by an actual ci-editor. In Re Troy 
Woolen Co. [Case No. 14,201], on review, 
I affirmed an order of ^ the district court 
[Case No. 14,200], setting aside a sale of 
real estate by the assignee, on the applica- 
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tiou of creditors of the bankrupt, although 
such formal proof had not been made, and 
their claim was, in fact, contested. I can- 
not admit that a creditor of the bankrupt 
can have no standing in court to be heard 
touching the proceeding, in any case, prior 
to the adjudication, if he show, by proofs, 
satisfactory to the court, that he is in fact 
a creditor, and that his interests will be 
affected by the adjudication. Formal proof 
of the debt, under the proceeding instituted, 
is, in some sense, a submission to the jui-is- 
diction of the court, and an appax'ent ad- 
mission, if not a claim, that the adjudica- 
tion should be made, and the estate admin- 
istei-ed, upon the petition then and there 
pending. 

At first view, it is natural and agreeable 
to om- ordinary ideas upon this subject, to 
assume that a petition by an alleged credit- 
or against his debtor, lo compel a sub- 
mission of his estate to the banki-uptcy 
court, is a contest between two parties, 
with which a third person may not meddle. 
But this is by ho means a complete view of 
the scope and effect of the proceeding. It 
is not a mere suit inter partes. It rather 
partakes of the nature of a proceeding in 
rem, in which every actual creditor has a 
direct interest. The proceeding is summa- 
ry, and, in a high degree, informal, and it 
should be free from technical embarrass- 
ment It is true, that no one is entitled to 
be heard therein who has no interest to 
protect; but, it seems to me, that, if the 
applicant does, in fact, show that he is a 
creditor, and has an interest to protect, 
it is not in accordance with the spirit of the 
proceeding to compel him first to file that 
formal proof of his debt which would im- 
port a recognition of the jurisdiction of the 
court over the question of adjudication, and 
the administration of the assets, which, by 
his application, he seeks to contest It is, 
also, true, that, to justify such intervention, 
the object .or purpose disclosed must be 
one which, in a legal sense, is meritorious, 
and not purely officious. Therefore, the 
facts allegc-d as grounds of intervention 
must be such as entitle the applicant to con- 
sideration. The court must be able to see 
that the intervention may serve some use- 
ful pui-pose, either in protecting the rights 
of the applicant, or those of the creditors 
at large. On this subject, the case of 
Brewster v. Shelton, 24 Conn. 140, fm*nishes 
no remote analogj\ There, a creditor made 
application to the proper court to compel 
the appointment of trustees of the estate of 
his alleged debtor under the insolvent law 
of Connecticut. By that law, the appoint-- 
ment of trustees operated to defeat liens 
acquired by prior attachment of the debtor's 
property. Certain creditors, who had made 
the attachments, intervened for the protec- 
tion of their liens, aud were successful in 
defeating the application. The objection 
that they were not parties, and that they 



were not entitled to be heard, was urged; 
but the supreme court of errors oveiTuled 
this objection, and fully established their 
right to thus intervene. If it be suggested 
that the parties intervening in that case 
had acquired a specific lien, which was 
distinctly involved in the matter before the 
coui-t, such suggestion brings into view the 
precise relation of Adams, the present pe- 
titioner, to the matter pending in this case 
before the district com't for Connecticut. 

Leaving then, the general question, in what 
cases and for what pui-poses a creditor is en- 
titled to be heard pending the proceeding — 
one of which is provided for in the Slst sec- 
tion of the bankrupt act, under which the 
courts have repeatedly held, that a creditor 
has a right to be heard in opposition to the 
discharge of the bankrupt, whether he has 
made formal proof of his debt or not 
(Bump's Bankrupt Law, 4th Ed. p. 433, and 
cases there cited)— it is sufficient for us now 
to deal with the precise case presented by 
this petitioner. He is the petitioning credit- 
or in the district of Massachusetts, and has 
there obtained an adjudication declaring the 
debtor bankrupt He has thereby acquired 
a clear legal right to have its property ap- 
plied to the payment of its debts, and, in a 
proper sense, has obtained an equitable lien 
on all the property and estate of the bank- 
rupt, (assuming, of course, for the pm'poses 
of this question, that the proceeding in Mas- 
sachusetts is legal and operative,) and has an 
interest in protecting it from embarrass- 
ment, complication, and waste, or withdrawal 
from the control of that com-t, and, especial- 
ly, in preventing the administration of any 
part of the assets from being fransferred, un- 
der the forms of law, by collusion between 
the debtor and other creditors, to another 
and distant forum. But, nevertheless, as al- 
ready observed, no intervention should be 
permitted, unless the case made by the peti- 
tioner shows that he is seeking a proper ob- 
ject, and presents the facts necessary to 
warrant the relief for which he asks. This 
leads to tlie consideration of the second ques- 
tion, and that is, whether the petitioner has 
shown a case which entitles him to inter- 
vene for tlie protection of his interest in this 
estate. 

In detei'mining this point, it is not neces- 
sary that I should express any opinion on the 
question whether the Boston, Hartford and 
Erie Eailroad Company is, imder the laws of 
Connecticut and Massachusetts, one corpora- 
tion, or two corporations having a common 
stock, a common property, common powers, 
and identical corporators. Nor is it neces- 
saiy to enquire here, whether railroad corpo- 
ations are amenable to the bankrupt act, as 
bankrupt debtors. For the purposes of this 
case, I might rest that point on the opinion 
of the learned justice of the supreme coui't, 
(Mr. Justice Clifford,) by which the jm'isdic- 
tion of the bankrupt courts over such corpo- 
rations was affii'med, in the case against this 
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company in tlie district of Massacliusetts 
(Sweat V. Boston, H. & E. B. Co* [Case No. 
13,GS4]), but tlie question is not material for 
tlie disposition of tlie case now before me. 
If sucli jurisdiction esists, then tliis case is 
to be considered in other aspects. If it does 
not exist, tlien, surely, tliat fact sliould be no 
obstacle to an intervention to stay its as- 
sumption and exercise. 

Tlie petition sliows, tliat tbe debtor is 
either a single corporation, exercising corpo- 
rate powers by authority of Massachusetts, 
baving its principal office and place of busi- 
ness in Boston, in the disti'ict of Massachu- 
setts, and, therefore, within the jurisdiction 
of the bankrupt com-t there; or, two corpora- 
tions united, owning all their property in 
common, conducting their business for the 
joint benefit, exercising like powers, having 
in aU respects a common interest, performing 
slU their functions to compass one object, for 
the benefit of the same corporators and 
stockholders, and having one set of creditors. 
In this aspect, they may be something more 
than partners; but they are so united that 
they are plainly within the section (§ 36) of 
the bankrupt act relating to partnerships, as 
well as within that relating to joint stock 
companies (§ 37), and are, therefore, liable 
to be proceeded against in the district of 
Massachusetts, It is no less true, that, in 
either view of the character of the company, 
it was equally liable to be proceeded against 
in the disti-ict of Connecticut The district 
com'ts of both districts had jurisdiction over 
the debtor, as a bankrupt 

In this state of the law, if no express rule 
were prescribed, no doubt would, I think, 
exist as to the proper practice, where the 
jm'isdiction of both com-ts, to adjudge the 
debtor banki*upt and administer its estate, 
was invoked. The familiar practice of 
courts of equity, acting under the same gen- 
eral jmisdiction, would require them, when 
tiieir 'jurisdiction should be invoked for the 
distribution of the same fund, by different 
complainants, to permit the court first ob- 
taining jm-isdietion of the fund, by the insti- 
tution of a suit, to proceed therewith to its 
full and complete disposal. Por, it will be 
observed, that such a case is not analogous 
to that of two suits proceeding at the same 
time in different states, imder different laws. 
Both the distiict courts here are federal tri- 
bimals; acting under federal laws, constitut- 
ing a single system, operating alike in both 
jurisdictions, and necessarily governed by 
the same rules, and proceeding to the same 
identical result It would be a mere act of 
comity for a state tribunal to stay its own 
proceedings, on the ground that a suit was 
pending in a com-t of another state, both 
suits being for the administration of the 
same fund; as, for example, in a case for 
the construction of a will, and the proper 
distribution of the estate xmder it Here, 
there can be but one administi-ation, there is 
but one bankrupt law, the authority and 



jm-isdiction of the courts are derived froua 
one som'ce, and the reasons for confining the- 
administration of the estate to a single tri- 
bimal are of great fitness and force. 

I am, therefore, of opinion, that, in the ab- 
sence of any express provision, it would be- 
the duty of the other district com-ts to yield 
the control and direction of the entire pro- 
ceeding to that one whose jurisdiction was 
first invoked, and whose power is ample to- 
accomplish aU the pm*poses of the law, and 
protect the rights of all parties interested,- 
under the authority of the same act which, 
governs each of them. See the principle and 
some analogies in Smith v. ISI'Iver, 9 Wheat. 
[22 U. S.] 532; Ex pai-te Robinson [Case No. 
11,935]; Shelby v. Bacon, 10 How. [51 XJ. S.J 
56, 68; Peale v. Phipps, 14 How. [55 U. S.3 
368, 374. "Without this, it is difficult to see 
how the law can be safdy, imiformly, and le- 
gally administered. On the appointment of 
an assignee, all the property of the bank- 
rupt is, by express terms, vested in him, by 
the assignment made, and such assignment 
relates back to the commencement of th& 
proceedings. When, thei*efore, one court,, 
having jm-isdiction, has adjudged a debtor a 
bankrupt appointed an assignee, and execut- 
ed the assignment, nothing of the property 
of the bankrupt remains in him to be taken 
or administered by another tribunal. All is 
vested in the assignee appointed by the oth- 
er, as of the time when the first petition was 
filed. If, on a second petition, filed in an- 
other com-t, the latter were to proceed to ap- 
point an assignee, it is difficult to- perceive- 
that the title of the. latter would not be com- 
pletely overridden. To use, for illustration,, 
the present ease. The petition to put this 
debtor into bankruptcy was first filed in the 
district court of Massachusetts, which clear- 
ly had jm-isdiction, and that court had ad- 
judged it bankrupt before any such adjudica- 
tion Jiad taken place in Connecticut Jf^ 
then, as the statute expressly provides, the 
appointment of the assignee, and the assign- 
ment to him, relate back to the commence- 
ment of the proceedings, how can any .as- 
signee appointed in Connecticut, imder pro- 
ceedings commenced subseiiuent to the be- 
ginning of those in Massachusetts, acquire- 
any title or right to intermeddle with the ad- 
ministration, as against the assignee ap- 
pointed in the latter district, and, by rela- 
tion, if not by prior "appointment, having pri- 
or and exclusive title? 

The law, however, contains other pro- 
visions bearing on the subject, and the gen- 
eral orders of the supreme court, made by 
express authority of the act, shed fm-ther 
light for our guidance. In the case of co- 
pai-tnerships, when the co-partners reside in 
different districts, and, therefore, more than 
one court has jm-isdiction, it is provided, 
that the com-t in which the petition is first 
ffied shall retain exclusive jurisdiction over 
the case,. (| 36.) This provision is to prevent 
the complication which might arise if both 
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courts were to attempt to administer tlie 
same estate, and furnishes an apt analogy, 
if not a rule, for this precise case. It is 
possible, that the same assignee might be 
chosen and approved [appointed] * in each 
jurisdiction; but it is also possible, that 
different ones might be chosen. And, if the 
same were chosen in both, there is no fitness 
nor propriety that there should be a double 
accounting, or a double series of orders, with 
-double services and costs. The act authorizes 
proceedings against a single debtor, either 
in the district in which he resides, or that in 
which he carries on business. Pi'oceedings 
might, therefore, be commenced against him 
in both; and I find, in the terms of the act, 
no express declaration as to which court shall 
have priority of jurisdiction. The implica- 
tion, however, resulting from the vesting in 
the assignee the title to all the property of 
the bankrupt by relation back to the com- 
mencement of the proceedings, seems nec- 
essarily to involve the same rule as that ex- 
pressly prescribed in the case of co-partner- 
ships. 

But, the supreme court, whose orders, in 
cases not otherwise provided for, or, at least, 
so far as they are consistent with what is 
provided by the act, are conclusive, by gen- 
eral order number sixteen, have directed, 
that, "in case two or more petitions shall be 
filed against the same individual in different 
districts, the first hearing shaU be had in 
the district in which the debtor has his domi- 
cil; * * * and, in case of two or more 
petitions against the same firm in different 
com'ts, * * * the petition first filed shaU 
be first heard; * * * and, in either case, 
the proceedings upon the other petitions may 
be stayed until an adjudication is made up- 
on the petition fii'st heard, and the court 
which makes the first adjudication of bank- 
ruptcy shall retain jm'isdiction over all pro- 
ceedings therein until the same shall be 
closed." Upon the facts stated in this pe- 
tition of review, if the banltrupt be regarded 
as a single corporation and having a domi- 
cil, within the meaning of this order of the 
supreme com't, that domicil is as truly in 
Massachusetts as in Connecticut, the bank- 
rupt having been incox'porated by both states. 
If, however, it is to be regarded as composed 
of joint parties, and in the nature of a co- 
partnership, then the petition filed in Massa- 
chusetts was entitled to be first heard, and 
then, as in the other case, provision was 
made for staying the proceedings in Connec- 
ticut; and the court in Massachusetts, hav- 
ing made the first adjudication of bankrupt- 
cy, retained jm'isdietion over all proceedings 
therein until the same shall be closed. But, 
if the character of the debtor here is anoma- 
lous, not precisely answering either descrip- 
tion, then the law and the order of the su- 
preme com't prescribe a rule, which, from its 
obvious fitness and propriety, should be the 

' U'rom 6 N. B. R. 209.] 



guide of tjie court in these proceedings, in 
order to avoid the complication, embarrass- 
ment and expense, if not inevitable conflict, 
resulting from an endeavor to administer the 
same fund in two districts. 

It may not follow, tliat the com't in which 
the latest petition is filed, must, or ought to, 
dismiss the proceeding lawfully and regular- 
ly instituted; but it should, at least, in my 
opinion, on a proper application, stay the pro- 
ceedings, until some adjudication touching 
the banki'uptcy be had in the tribunal in 
which the petition was first filed; or, if the 
debtor has been ah'eady adjudged bankrupt 
there,j^bstain from an apparent interference 
with the title of the assignee to the estate. 

If these views are correct, then there was 
ground for the application to the court in 
Connecticut to stay proceedings, and yield 
to the already acquired and exclusive juris- 
diction of the com't in Massachusetts. This 
ground was fully shown by the petitioner in 
his application to the district court, and it 
was fm-ther alleged that the debtor was in 
collusion with the petitioning creditors here, 
and would make no resistance to their pe- 
tition. Who, then, was authorized to pre- 
sent these facts to the district com't in this 
state, and assert the prior and exclusive 
jurisdiction of the coiurt in Massachusetts? 
The debtor would not. The petitioning cred- 
itors would not. If they were acting in col- 
lusion, their piurpose could only be to com- 
plicate and embarrass the proceedings, to 
the prejudice of the creditors, and to pro- 
duce conflict and litigation. I feel no hesi- 
tation in saying, that the petitioning cred- 
itor in Massachusetts was eminently the 
proper party to bring the state of this case 
to the attention of the court, and ask to be 
heard in resistance to fm'ther proceedings 
which tended to his prejudice, as the prose- 
cuting creditor, and which, if permitted to 
have any operation, tended to defeat the 
rights he had acquired, and the effect of the 
adjudication, in Massachusetts. Unless this 
be so, then the neglect of the debtor to re- 
sist the later proceedings defeats the express 
provision giving exclusive jurisdiction to the 
court in which a petition is first filed, or that 
which gives to the court making the first 
adjudication exclusive jm'isdietion; or it 
leaves the court to proceed to an idle and 
useless form of adjudication and administra- 
tion, after its jurisdiction has been, for the 
time at least, defeated, and when the prop- 
erty of the banki-upt is divested, so as to 
leave nothing for the court to administer. 
I think, therefore, that the petition of Adams 
should have been entertained, and, if the 
facts therein alleged were not controverted, 
or were formd true, the proceedings in the 
com't below should have been stayed. 

Since the argument of this petition of re- 
view, the ci'editors, proceeding under the ad- 
judication of bankruptcy in the district com't, 
have chosen the same assignees who wero 
chosen by the creditors imder the proceed- 
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ings in Massachusetts, and they have been 
approved by both courts. 

I find nothing whatever in the case to 
warrant the conclusion that the adjudication 
of bankruptcy in this state was an improper 
decree. Surely, the petitioning <;reditor, who 
himself sought a like decree in Massachu- 
setts, cannot deny that the debtor was bank- 
rupt, and could be properly so adjudged. 
And, as to the assignees, they axe duly ap- 
pointed by the court in Massachusetts, and 
the further sanction of an appointment in 
Connecticut can by no possibility prejudice 
the petitioner. There is, therefore, in the 
present condition of the matter, no occasion 
for disturbing what has been done. All that 
■can be said is, that, according to the views 
which I have here expressed? the petitioner 
was entitled to have the proceeding earlier 
stayed, to avoid a possible result that can- 
not now happen. It may be suggested, that 
these subsequent occm-rences are not regular- 
ly before me on this review. In technical 
strictness, that is true; but I have ample 
power to permit them to be brought before 
me. Such supervision as is conferred on 
this court in these cases, summary in its na- 
ture, is not to be so hampered by technical 
rules, as to prevent my dealing with the case 
sis it now exists. It seems to me, therefore, 
that, unless the petitioner desires to deny 
that those subsequent proceedings took place 
as I have stated, all that is necessary now 
is, to stay the proceedings in the district 
court It is not easy to see that there can 
ever be occasion to move fm-ther therein; 
but, if the jurisdiction of the court in Mas- 
sachusetts should in any way be defeated, 
or the proceedings therein be reversed, or 
dismissed, upon any grounds not also ap- 
plicable to those pending in this district, it 
may be of the utmost importance to all the 
creditors, and especially to the petitioner 
himself, that those proceedings be resumed 
and continued to the final dose of the ad- 
ministration of this bankrupt estate. 

[NOTE. For proceedings in Massachusetts, 
see Cases Nos. 47, 152, and 13,684. For pro- 
<;eedings in New York, see Id. 1,678-1,680.3 



Case Wo. 1,678. 

In re BOSTON, H. & B. R. CO. 

19 Blatchf. 409; ^ 6 N. B. R. 222; 6 Am. Law 
Rev. 582.] 

Circuit Court, S. D. New York. Feb. Term, 
1872.= 

BaTJKRUPTOT — JORISDICTION OP DISTRICT CoDRT — 

Prior Adjudication — ^Effect of. 

1. The principles decided in Re Boston, H. & 
B. E, Co. [Case No. 1,677], affirmed. 

2. Under the bankruptcy act of March 2d, 
1867 (14 Stat. 517), where petitions for adjudi- 
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cation are filed in two or more district courts, 
each having jurisdiction, the court in which the 
petition is first filed ought to be accorded ex- 
clusive jurisdiction over the case. 
[See Ex parte Greenfield, Case No. 5,771; 

Ex parte Leland, Id. 8,228.] 
3. An adjudication in bankruptcy was signed 
by the district judge in New York, on Mardi 
1st, but was not made known, or promulgated, 
or filed, until Tilarch 3d. On March 2d, the dis- 
trict court for Massachusetts made a decree ad- 
judging the same debtor a bankrupt: Held, 
that the adjudication in Massachusetts was the 
prior adjudication, 
[Cited historically in G-raham v. Boston, H. 

»t B. R. Co., lis U. S. 168, 6 Sup. Ot. 

1,013.] 

[Petition for review of the decision of the 
■district com-t of the United States for the 
southern district of New York. 

[Application for adjudication of bankrupt- 
cy. The district com-t denied the applica- 
tion of Seth Adams for leave to intervene 
and oppose the application. Case No. 1,679. 
Reversed.] 

Joseph H. Choate, for Adams. 

Ciarence A. Seward and Charles M. Da 
Costa, for Alden and the Adams Express 
Company. 

J. Langdon Ward, for bankrupt 

WOODRUFF, Ch-cuit Judge. On the 21st 
of October, 1870, Seth Adams, a creditor of 
the Boston, Hartford and Brie Railroad 
Company, filed his petition in the district 
com-t for the district of Massachusetts, al- 
leging that the said company had commit- 
ted an act of bankruptcy, and praying that 
it be adjudged a bankrupt, &c. On the 20th 
of December, 1870, James Alden, also a 
creditor, presented his petition, with a like 
allegation and prayer, to the district court 
for the district of Connecticut. " On the 31sf 
of December, 1870, the said James Alden 
presented his like petition to the district 
court for the southern district of New 
York. To these several petitions the com- 
pany appeared and answered, resisting the 
application for such adjudication. Pending 
the petitions, Seth Adams, the petitionmg 
creditor in Massachusetts, applied, both in 
New York and Connecticut, for leave to 
intervene and oppose the said applications 
there made. On the 28th of February, 1871, 
the company withdrew its answer in each of 
the said districts, and on the 2d of March, 
1871, the district court for Massachusetts 
adjudged the company bankrupt, by a form- 
al decree of the said com-t, and issued its 
warrant to the marshal of that district, in 
accordance with the statute. 

This decree was shown to the district 
court for Connecticut, by the supplementary 
petition of the said Adams [the petitioning 
creditor in Massachusetts];^ but, notwith- 
standing such decree, the district court for 
Connecticut refused leave to Adams to ap- 
pear to resist the proceeding in that court, 

' [From 6 N. B. R. 222.] 
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and dismissed his petition, and thereupon 
proceeded to adjudge, and did adjudge, the 
company bankrupt On a petition of re- 
view, presented hy Adams to the circuit 
court, it was held in Re Boston, H. & E. R. 
Co. [Case No. 1,677], in September, 1S71, 
that he was entitled to be heai-d in the dis- 
trict court, and that his petition ought not 
to have been dismissed. The cu-euit court 
thereupon proceeded, upon the facts alleged 
in his petitions, which were not controvert- 
ed, to direct that all further proceedings in 
the disti'ict court for Connecticut be stayed, 
in order that the district com-t for Massa- 
chusetts might thereafter exercise exclusive 
jurisdiction, for the closing of the estate 
and disti-ibuting the same among the cred- 
itors of the corporation. 

The like petition of Adams was brought 
to a hearing in the district court for the 
southern district of New York, on the 25th 
of February, 1S71, and the district com-t de- 
cided, on the 27th of February, 1S71 [Case 
No. 1,679], that Adams had no standing in 
com-t, in that stage of flie proceeding, prior 
to an adjudication of bankiiiptcy,- and that 
he ought not to be permitted to intervene 
to resist or stay the proceedings pending in 
this district; and an order denying his mo- 
tion was made. But, on the 2d of March, 
on the application of the counsel for Ad- 
ams, the com-t allowed a re-argument, and 
such re-argument was had on the 3d of 
Mai'ch. On the re-ai-gument, and in further 
support of his claim of title to intervene, the 
counsel for Adams produced and read in ev- 
idence the decree of the district court for 
Massachusetts, adjudging the company a 
bankrupt. At the close of the re-argument, 
the com-t refused to permit such intei-ven- 
■ tion, and then the following facts appeared, 
namely, that, after the withdrawal (on the 
28th of February) by the railroad ■ company 
of its answer to the petition of Alden, * pray- 
ing that the company be adjudged a bank- 
rupt, an order or decree adjudging such 
bankruptcy was drawn and delivered to the 
district judge; that, on the 1st of March, he 
signed the same, but retained it in his per- 
sonal keeping until after the said re-argu- 
ment, without any notice to either of the 
parties, or their attorneys or counsel, or to 
the clerk of the court, of the fact of such 
signing, and that he [the district judge] = 
endorsed upon such order or decree the 
words, "Filed, March 1st, 1871. S. B." On 
denying the application of Adams, after 
such re-argument, the district judge an- 
nounced these facts in open court, and de- 
livered the said order or decree, adjudging 
the company a banlnnipt, to the counsel for 
Alden, the petitioning creditor, and the same 
was by him delivered to the clerk of the 
court, to be entered in the minutes and rec- 
ords of the com-t. Adams thereupon pre- 

* [6 N. B. R. 222, gives Adams.] 
= [From 6 N. B. R. 222.] 
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sented his petition to this court, praying a 
review and reversal of the said proceeamgs 
of the district court, and that all proceed- 
ings in bankruptcy against the said compa- 
ny, in the said court, might be stayed, and 
for other or fm-ther relief. Though not ma- 
terial to the questions considered on the re- 
view, it is proper to state that the Adams 
Express Company had, by leave of the dis- 
trict court, become a co-petitioner with Al- 
den, and the proceedings of Adams had, by 
sup])lemental petition, been made to apply 
to the proceedings of both of such petition- 
ing c;-editors. 

It is vmnecessary, in disposing of this re- 
view, to repeat the observations which were 
made on deciding the very similar review of 
the proceedings between the same parties in 
the circuit com-t for the district of Connecti- 
cut. [Case No. 1,677.] Considerations were 
then suggested, tending to show the embar- 
rassment, inconvenience and unsuitableness 
of an endeavor to administer the estate of 
the Boston, Hartford and Erie Railroad Com- 
pany, as a banki-upt, and bring the same to 
a close by collecting and disposing of its as- 
sets and distributing its effects among its 
creditors, by proceedings in several district 
courts, and, as the case may be, through the 
instramentality of different assignees, ap- 
pointed by these com-ts; the impracticability 
of bringing the fund together for one general 
distribution; the possible, not to say proba- 
ble, conflict of title between the assignees, 
the title of each of whom, if valid, must 
be recognized in all courts; the possible dif- 
ferent restilts of contests in the several ju- 
risdictions respecting debts offered to be 
proved by creditors whose claims may be dis- 
puted; the useless and vexatious trouble and 
annoyance to creditors, if they be required 
to go into each jurisdiction and prove their 
claims; the useless and extraordinary ex- 
pense and waste of the estate, by subjecting 
its administration to such multiplied proceed- 
ings; [these and other reasons showing] * the 
unfitness and imreasonableness of continu- 
ing proceedings in more than one district, 
and that the case is eminently proper for 
the application of the general rule, in courts 
o£ equity, among courts of co-ordinate juris- 
diction, that, when one has first obtained ju- 
risdiction of the subject matter and of the 
parties, other courts should stay their hand 
and permit such court to carry the proceed- 
ing to a consummation and final disposition 
of the matter in question— all these and, per- 
haps, other like considerations, were suggest- 
ed in the opinion delivered on the review had 
in Connecticut. Nothing is, I think, more cer- 
tain, than that congress, in enacting the bank- 
i-upt law, did not contemplate any such com- 
plication, and, I deem it equally certain, that 
nothing in its provisions produces any such 
necessaiy result The several district courts 
of the United States are not acting under 
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authority derived from separate sovereign- 
ties; tlieyarenot admiBistering separate sys- 
tems of laws; they are not charged with a 
duty to afford special protection to the resi- 
dents within their local jurisdiction — all 
which circumstances sometimes lead to con- 
flict of jurisdiction between tribunals of dif- 
ferent states, and operate to secure unequal 
results among parties interested, but resid- 
ing in different states, domestic or foreign. 
The district courts act by one authority; 
they execute the same law; each, in the ad- 
ministration of the estate of a banki'upt, will 
do precisely what each other disti*ict court 
will do, governed by the same rules and to 
the same end. 

In the opinion referred to, the bankrupt 
law was examined, and the general orders in 
banliruptcy, made by the supreme court, 
were considered, to ascertain, first, whether 
such proceedings must necessarily, if begun, 
be continued in more than one district court; 
if not, then, which disti'ict court should be 
deemed to have priority of jurisdiction and 
be permitted to go on and complete the ad- 
ministration; and, finally, if the bankrupt, 
with a view to hinder and embarrass the 
winding up of the affairs, should lie by silent- 
ly, or, colluding with one or more of the 
parties, to produce such embarrassment, 
would not take any measures to prevent the 
action of either court, nor call to the atten- 
tion of either the fact that prior proceedings 
were pending in another district, whether a 
creditor could bring the matter to the atten- 
tion of the court, and ask that the proceed- 
ings subsequently commenced, be stayed, in 
order to avoid the expense, embarrassment 
and litigation about to arise to the prejudice 
of creditors, and to the waste of the fimd 
which creditors have a right to share. 

The com-t did not affirm the broad propo- 
sition, that, whenever a creditor filed a peti- 
tion against his debtor, for a decree declar- 
ing such debtor a bankrupt, any other ci'ed- 
itor was at liberty, and as of course, to ap- 
pear and claim a tight to oppose such adju- 
dication; but it was held, that the com-t was 
not hindered from entertaining the applica- 
tion for leave to oppose, by rigid technical 
rules, -governing actions at law inter partes, 
and that cases might exist in which a cred- 
itor should be heard, and, on sufficient 
grounds, his intervention might properly be 
effective. It was, accordmgly, held, that, it 
appearing to the district com*t in Connecticut, 
on the petition of Adams, that he was the 
petitioning creditor in the district court in 
Massachusetts, that his petition was there 
filed on the 21st of October, 1870, that the 
petition in Connecticut was filed on the 20th 
of December, 1870, and that the district court 
for the district of Massachusetts had. on the 
2d of March, 1871, decreed the company a 
bankrupt, and issued its warrant to the mar- 
shal, as required by the act of congress, the 
district com't for Connecticut ought to have 
received the petition of Adams and stayed 



its further proceedings. Subsequent reflec- 
tion, aided by the argument of the review 
here pending, has deepened the conviction, 
that the order made in Connecticut was right 
and proper. The only question, therefore, 
which is open here, is, whether the district 
court for Massachusetts should be accorded, 
either as matter of sti'ict right, or in con- 
formity to the practice of courts of equity 
having co-ordinate jurisdiction, above ad- 
verted to, the same priority of jurisdiction 
over the district court for the southern dis- 
trict of New York, which was yielded by the 
com-t for Connecticut. 

In partial review of some of the reasons 
for the former decision, it is suggested, that ^ 
there is no express provision of the bank-' 
rupt law assigning to either court priority^ 
when two or more petitions are filed against 
a corporation debtor; and that the sixteenth 
of the general orders [of the supreme co-urt] ' 
in bankruptcy does not apply to corporations 
at all, but only to individual natural per- 
sons, and co-partnership firms composed of 
individuals. If this were conceded, it would 
not prevent the conclusion which was there- 
reached, lor three reasons: jBrst, all the- 
considerations which should dispose the- 
court to accord to the tribunal which fii'St 
obtained jurisdiction of the subject matter 
and of the parties, the continuance of the 
proceeding to its close, would require, that 
the district court for Massachusetts, in 
which the - petition against this bankrupt 
was first filed, should be permitted to have 
the exclusive administration, without the in- 
terference of any other district court; sec- 
ond, by the express provision of the bank- 
rupt law (section 14) the appointment of an 
assignee, and the transfer of the assets to- 
him, relate back lo the commencement of 
the proceedings, that is, to the ffling of the 
petition, and, thus, the filing of the petition 
operates not only to render acts done at an 
earlier period— within six months preceding 
(section 39)— grounds of adjudication, which 
would not avail in the other courts, but it 
also enables the assignee to impeach earlier- 
transactions— within six or four months (sec- 
tions 14, 35, 39,)— as preferences to creditors, 
seizures on attachment, executions, &c., and' 
other conveyances, which could not be im- 
peached under later proceedings, and, con- 
sequently, the estate to be divided to cred- 
itors may be very greatly less, or even-, 
swept beyond their reach, if the court in 
which the petition is first ffied be not per- 
mitted to administer the estate; and, thu'd, 
in the only instance in which the act of con- 
gress itself appears to contemplate the pos- 
sibility of proceedings being begun in two- 
different district courts (section 36)— where 
proceedings are instituted in different dis- 
tricts against co-partners residing in such 
different districts— it directs, unqualifiedly, 
that the court in which the petition is first 

- ^ [Prom 6 N. B. R. 222J 
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filed shall retain exclusive jurisdiction over 
the case. It would, in the absence of ex- 
piess provision, be altogether fitting to re- 
gard this as a proper rule, by analogy, when- 
ever petitions are filed in two or more dis- 
trict courts, each having jurisdiction. 

It was insisted, on behalf of Adams, that 
the sixteenth of the general orders in bank- 
ruptcy does apply to a corporation, and to 
this corporation, either as if it were an indi- 
vidual natural person, or as a joint debtor 
in the nature of a fii'm, it being incoi-porated 
in several states, and yet having a common 
stock, common property, common interests, 
and owing the same debts, by force of the 
same obligations; but, that the bankrupt 
was not a corporation, by the laws of the 
state of New York, and the district coui-t 
here could have no jurisdiction to proceed 
against the bankrupt, except on the ground 
that it carried on business in this state, hav- 
ing its residence or domicil in the state or 
states by which it was incorporated. 

The bankrupt, by an act of the legislature 
of the state of New York, passed April 25th, 
1864: (Sess. Laws N. Y. c. 385), was author- 
ized to purchase the franchise and property 
of certain corporations organized under the 
general railroad laws of the state of New 
York, to construct a railroad in this state, 
from the town of Fishkill to the boundary 
of Connecticut, and the act declared that 
the sale and conveyance should be effectual 
in law to pass title to the franchise and 
property sold, and that, on the filing and 
record of the certificate of sale and convey- 
ance, the said Boston, Hartford and Erie 
Railroad Company should become possessed 
of the rights of charter and property sold, 
■conveyed and described, and might have, 
hold and use the same, in their own right, 
as a portion of their railway line and prop- 
erty, and have all the rights the corporation 
making the sale and conveyance had, at the 
time of such conveyance, to constmct and 
operate a railway within the terminal points 
designated in the charter of the company 
making the conveyance, and subject to the 
laws of this state, passed, or that may be 
passed, concerning railroad coi-porations. 
The purchase and conveyance contemplated 
by this act were made, and the certificate 
of conveyance appears to have been filed, 
and the respondent is alleged to have car- 
ried on business in this state in pursuance 
of the said act. 

If the case of such a corporation is not 
provided for, either in the terms of the act, 
or by the general orders in bankniptcy, the 
propriety of giving to the court in which the 
petition is first filed the administration of 
the estate, has been sufficiently indicated. 
If the sixteenth of the general orders in 
bankruptcy shoxild be construed to apply, 
then also, so far as the proceedings here pro- 
ceed upon the carrying on of business in 
this state, as the ground of jurisdiction, the 
rule requires, that the first hearing shall be 



had in the disti'ict in which the debtor has 
his domicil; and, if the peculiar fact of in- 
corporation in more than one state creates 
an analogy to a firm or copartnership, then, 
also, the petition first filed must be first 
heard. In either aspect of the case, neither 
the general orders in bankruptcy, nor the 
general principles governing like subjects, 
nor the fitness or propriety of the thing, re- 
quires or permits the continuance of two 
distinct proceedings and tlie consequent 
double administi-ation of the bankrupt's 
estate. And, once more, if, instead of re- 
gaining the act of the legislature of the 
state of New York as a permission given to 
a corporation created by the states of Mas- 
sachusetts and Connecticut to constnict, 
maintain and operate a railroad in this state, 
it be held that the act and the conveyance 
in pursuance thereof operated to make the 
Boston, Hartford and Erie Railroad Com- 
pany a corporation in New York, and liable 
to be treated as a corporation created by 
the laws of New York, then the case now 
under review is the same in these respects 
as the case which was under review in the 
circuit comrt for Connecticut, for, the com- 
pany was, in the very terms of tlie acts of 
the legislatures of Connecticut and Massa- 
chusetts, a corporation in each of those 
states. 

There remains, therefore, no ground for 
withdrawing the case under review from 
the operation of the case already decided, 
imless what took place in the disti-ict court 
in the southern district of New York, prior 
to the 2d of March, 1871, gives to the dis- 
ti"ict court last named priority and preced- 
ence of the district court for Massachusetts, 
by which, on that day, the respondent was 
adjudged a bankrupt. Without here en- 
quiring, in view of all that has been sug- 
gested in this or the former opinion, wheth- 
er, if it be regarded as amounting to an 
earlier adjudication of bankruptcy, it should 
have the effect last above mentioned, it may 
be sufficient to consider the prior question: 
Was it an adjudication of bankruptcy, in 
any legal sense, which gives such priority? 

My conclusion upon this branch of the 
subject is, that it was not an adjudication 
prior, in legal effect and operation, to the 
adjudication in Massachusetts, if that were 
the sole test by which this review must be 
decided. This conclusion rests upon two 
grounds: first, that it had no legal operation 
or effect until after the adjudication in Mas- 
sachusetts; and, second, that, if it could be 
deemed of any significance that the district 
judge had set his signatm-e to a decree, re- 
taining it within his sole knowledge, pos- 
session and control, that significance was 
wholly suspended and rendered inoperative 
by the gi-anting of a re-argument of the ap- 
plication of the petitioner herein, for leave 
to appear and oppose any adjudication in 
the district court. 

1. In the progress of proceedings in bauk- 
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ruptcy, and in proceedings in formal suits, 
both at law and in ectuity, it is a common 
practice for the judge to receive the papers 
on a motion or on a final hearing, for con- 
sideration. It is not to be held, that if, on 
such consideration, he should, in the first 
instance, in the privacy of his chambers, or 
in his library, set his hand to the form of an 
order or decree, his power over the subject 
is ipso facto gone, and that act is final. On 
the contrary, he may— beyond all question, 
judges often do— prolong his consideration; 
and, if he find reason to conclude that his 
first impression was erroneous, he may mate 
the final decision conform to the result of 
Ms most full and deliberate examination and 
reflection. This alone, if correct, shows, that 
.such mere subscription is not, per se, an ad- 
judication of the matter. Nor can it be sus- 
tained as an adjudication, by the suggestion, 
that it is an adjudication which, if he does 
not change his conclusion, operates, by rela- 
tion, back to the date of the signing, or, in 
other words, that it may be regarded as a 
provisional adjudication, to stand, if no suffi- 
cient reason occurs to the judge for chan- 
ging it. Some observations pertinent to this 
question, in both aspects, may be found in 
the opinion in American "Wood Paper Co. v. 
Glen's Falls Paper Co. [Case No. 321], in 
which an attempt was made to give a preced- 
ent effect to a judicial determination by the 
acting commissioner of patents, because, as 
he testified, he had made up his mind and 
endorsed and signed a decision, which he 
retained to abide the result of further con- 
sideration, if a further opposing argimient 
should be presented. A fair and just test of 
•the question may be suggested, by enquiring 
—when does the time to appeal begin to run, 
where it is limited to a specific period after 
the order or decree? If the adjudication 
were to be deemed operative from the sign- 
ing by the judge, and while all knowledge 
thereof was confined to the breast of the 
judge himself, the whole time to appeal 
might elapse while he held the order or de- 
cree in his own possession, and the right of 
appeal be thereby wholly defeated. I have 
no hesitation in saying, that the draft of an 
order, though signed, remaining in the sole 
possession and knowledge of the jiiSge, 
whether for the purpose of further consid- 
eration, or for any other reason, is subject 
to his control; it is not final, so as to con- 
clude him; and, until it is, in some manner, 
notified to the clerk of the court, or to one 
of the parties, in such wise that his decision 
can properly be said to be promulgated or 
annoimcea, it concludes no one. Decisions 
of court, annoxmced in open com:t, are often 
and properly held to affect parties charged 
thereby, although the formal order or de- 
cree has not been entered; but decisions ly- 
ing in the breasts of the judges can have no 
such effect, and the mere fact that the lat- 
ter have been set down on paper ought to 
give them no different operation. This is not 



to be taken to import that all orders must be 
annoxmced formally in open court, or that 
orders which may be made out of court must 
be formally proclaimed, but there must be 
something tatamount to promulgation or de- 
livery, something of which the parties to be 
affected can have or can obtain knowledge, 
before their rights can be said to have re- 
ceived adjudication, something which com- 
pletes and authenticates the judicial act. 

2. The practical construction given by the 
disti-ict court to this act of signing the order, 
given while the order remained within the 
sole knowledge and possession of the judge, 
was in conformity with the view last above 
suggested. A re-argument of the application 
of this petitioner was ordered. This can 
have but one meaning. The application of 
the petitioner was for leave to appear and 
oppose the proceeding of the district court 
to any adjudication toudbting the bankruptcy 
of the company. Now, whether he had or 
had not sufficient groimds for his applica- 
tion, the re-argument proceeded wholly on 
the idea that, as yet, no such adjudication 
had been made. 

3. The rehearing operated to take away 
any possible significancy, in.llfis respect, from 
such private signing of an order. Even when 
a final decree has been promulgated and en- 
tered, a rehearing was held, in Brockett v. 
Brockett, 2 How. [43 U. S.] 238, to suspend its 
operation, and' an appeal taken within ten 
days after the refusal, on the rehearing, to 
open such decree, was, on that groimd, held 
to operate as a supersedeas. In a court of 
equity, the granting of a rehearing operates 
to open the dea-ee for fm-ther examination, 
in whole or in part, according to the nature 
and extent of the grounds for rehearing. 
Consequa v. Fanning, 3 Johns. Oh. oS7, 594, 
595; White v. Carpenter, 2 Paige, 217, 262, 
263; Ferguson v. Kimball, 3 Barb. Oh. 616. 

The result is, that there is nothing in the 
case presented upon this review which with- 
draws it from the operation of the decision 
heretofore made, as above stated, in the dis- 
trict of Connecticut In that district it was 
not deemed necessary to reverse the adjudi- 
cation of bankruptcy which had been made. 
The same assignees who had been chosen 
and approved in Massachusetts had also 
been chosen and approved in Connecticut, 
and such double sanction could work no 
prejudice to any party in interest It was 
deemed sufficient to stay any fiurther pro- 
ceedings. Here, as I am informed, an addi- 
tional assignee was appointed. That appoint- 
ment does not appear by the papers before 
me. But that appointment would, of coturse, 
fall with a reversal of the adjudication in 
bankruptcy. I have no doubt of the power 
of the court to make such order herein as 
may best secure all interests, and, if the 
facts occurring are not admitted, to make a 
proper enquiry to ascertain them. It will 
be sufficient to reverse all proceedings sub-' 
sequent to or founded upon the adjudication 
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of bankruptcy, and stay all further proceed- 
ings in the distiict court 

[NOTE, For the proceedings in Massachu- 
setts, see Cases Nos.47, 152, and 13,684; in Con- 
necticut, Case No. 1,677. As to the question of 
appointment of assignees, see Case No. 1,GS0.] 



Case lyfo. 1,679. 

In re BOSTON, EL & ID. E. CO. 

[5 N. B. R. 232.] 1 

District Court, S. D. New York. Feh. 27, 
1871.= 

Bankruptcy — Cueditou not Petitioning Cannot 
Intekpeke. 
A motion on the part of a creditor who is 
not a party to the petition, that the proceed- 
ings on the petitions for adjudication be dis- 
missed, must be denied on the ground that the 
denials of bankruptcy by debtors are questions 
solely between the petitioning creditors and the 
debtors, with which no outside party, sustain- 
ing merely the relation of a person who claims 
to be a creditor of the debtors, can be permitted 
to interfere. 
[Cited in He Bush, Case No. 2,222. Disap- 
proved in Re Bergeron, Id. 1,342; Re Don- 
nelly, 5 Fed. 785. Distinguished in Re 
Mendelsohn, Case No. 9,420.] 

lu bankrui^tcy. 

J. H. Choate, for the motions. 

C. A. Kevan and TV. E. Curtis, opposed. 

BIjATOHFORD, District Judge. The mo- 
tion on the part of Seth Adams, claiming to 
be a creditor of tlie above named debtors, 
tliat he may be allowed to defend in this 
com-t against petitions filed in this court by 
James Aiden and the Adams Express Com- 
pany who also claim to be creditors of said 
debtors, to have such debtors adjudged 
banla-upt is denied. If the debtors have 
any defence against such petitions, it is for 
them to make it out against the petitioning 
creditors. Mr. Adams can have no concern 
in the matter certainly before adjudication. 
His motion that the proceedings on the said 
two petitions for adjudication in this com*t, 
and all proceedings in bankruptcy in this 
com-t in the matter of said debtors may be 
perpetually stayed, or that said petitions and 
proceedings may be dismissed, is also de- 
nied, without considering any of the merits 
discussed on the motion, on the ground that 
at this stage of the proceedings such a 
motion cannot be made by Mr. Adams. 
The questions at issue now on the petitions 
for adjudication in this com't, and the de- 
nials of banla-uptcy by the debtors, ai-e ques- 
tions solely between such petitioning cred- 
itors and the debtors, with which no out- 
side party, sustaining* merely the relation of 
a person who claims to be a creditor of the 
debtors, can be permitted to interfere. No 
question of jurisdiction is involved. This 
court has full jurisdiction of the petitions for 

* [Reprinted by permission.] 

* [Reversed in Case No. 1,678.] 
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adjudication, notwithstanding anything al- 
leged on tliese motions. If the debtors shall 
be adjudged bankrupt by any other court 
before they are adjudged bankrupt by this 
court, a different state of things and differ- 
ent questions will arise. 

[NOTE. For other proceedings in Massachu- 
setts, see Cases Nos. 47,152 and 13,684; in 
New York, see Case No. 1,680; in Connecticut, 
Case No. 1,677.] 



Case No. 1,680. 

In re BOSTON, H. & E. R. CO. 

[5 N. B, E. 233.]^ 

District Court, S. D. New York. April 10, 
1S71. 

BiNICIiDPTCT— PrOPEUTT IX SEVERAL STATES— 

Appoistmext of Assignees. 

Where a corporation, holding property and 
carrying on business in three several states, is 
adjudicated bankrupt and assignees are ap- 
pointed who are respectively citizens of two 
states in which proceedings in bankruptcy are 
pending, but none is appointed in the third 
state in which proceedings in bankruptcy are al- 
so pending, held, that as three assignees were 
to be chosen, and proceedings were pending in 
three different districts, it ought to have been 
so arranged that each of the districts could 
have an assignee within it a resident thereof. 
The court in the district in/ which no assignee 
has been selected, therefore declines to approve 
of the election of the assignee. 

[On certificate of register in bankruptcy.] 
I, Edgar Ketchum, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following question arose 
pertinent to the proceedings, and was stated 
by the counsel for the opposing parties, to 
wit, DaCosta, who appeared for one cred- 
itor, and Mr. James H. Clark, who appeared 
for other creditors of the bankrupt The as- 
signees chosen are residents respectively of 
the states of Massachusetts, Rhode Island 
and Connecticut, and not of the state of 
New York, or of the southern district of New 
York, and the fact that they have already 
been appointed assignees in the proceedings 
in bankruptcy pending against the same 
bankrupt in the United States district courts 
in Massachusetts and Connecticut, respect- 
ively, is no reason why this objection should 
be disregarded; each of those com-ts having 
an assignee or assignees within its own 
jm'isdiction. So the former. The latter an- 
swering that nothing in the act forbids it, 
and that convenience may justify the allow- 
ance of it in this case. In the opinion of 
the register, as three assignees were to be 
chosen, and proceedings were pending in 
three diffei'ent districts of the United States, 
it ought to have been so arranged that each 
of the districts could have an assignee with- 
in it, a resident thereof. And in accordance 
with decisions upon the point already made, 
he considers the objection well taken. 

*[Eeprinted by permission.] 
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BLATCHFORD, District Ju^ge. I conerir 
in tlie views of the register, and decline to 
approve the election of assignees. 

[NOTE. For proceedings in Massachusetts, 
see Cases Nos. 47, 152, and 13,684; in New Yorlr, 
^ee Oases Nos. 1,G7S and 1,679; in Connecticut, 
■Case No. 1,677.] 



BOSTON, H. & E. K. CO. (ADAMS v.).. See 
Case No. 47. 

BOSTON, H. & E. R. CO. (ALDEN v.). See 
Case No. 152. 

BOSTON, H. & E. R. CO. (SWEATT v.). See 
Case No. 13,684. 

BOSTON MACH. CO. (TUFTS v.). See Case 
No. 14,231. 



Case HIo, 1,681. 

BOSTON MANUP'G CO. v. FISISB et al. 
[2 Mason, 119;^ 1 Robh, Pat. Cas. 320.] 

■Circuit Court, D. Massachusetts. Oct. Term, 
. 1820. 
Patents— iNFKiNGEMEKT—DAsrAGES. 

The jury may, if they see fit, in a case for in- 
fringing a patent, give the plaintiff as part of 
his "actual damage," such expenses for coun- 
sel fees, &c. as have been necessarily incurred 
in vindicating the plaintiff's right by a suit, 
^nd which are not taxable in, the bill of costs. 
[Cited in Allen v. Blunt, Case No. 217; Lake 

Shore & M. S. Ry. Go. v. Prentice, 147 IT. 

S. 108. 13 Sup. Ct 263. Disapproved in 

Stimpson V. The Railroads, Case No. 13,- 

456.] 

Case [against Jonathan Fisk and another] 
lor infringing a patent for "a new and use- 
ful improveineiit of a spinning frame for 
spinning cotton," invented by Paul Moody, 
And assigned by him to the plaintiff. The 
patent was dated the 17th of January, 1818, 
4ind the assignment the 14th of January, 
1819. The cause was tried upon the gen- 
eral issue, and the principal question was, 
whether the patentee was the original in- 
ventor, it being contended that machines, 
■of substantially the like sti"uctm'e, were 
loiown and used before the plaintiff's sup- 
posed invention; and the defendants' coun- 
sel cited Rees' Cyclopaedia, vol. 40, pt. 1, 
m.'t "Dressing Machine." A question, ho-w- 
•ever, of law arose at the ti-ial, whether the 
jury might include in the damages, if their 
verdict was for the plaintiff, counsel fees 
said, other necessary expenses incurred at the 
trial, which were not within the taxable costs. 

Gorham and Webster, for plaintiff. 
G. Sullivan, for defendants. 

STORY, Ch:cuit Justice. In one of the 
-earliest cases which came before me, after 
my advancement to the bench, this very 
•question arose, and at the trial I decided 
that counsel fees and other necessary ex- 
penses, not included in tlie taxable costs, 
were proper to be allowed by the jury, if 

* [Reported by Hon. Wm- P. Mason.] 



they saw fit, as part of the "actual dam- 
age" of the plaintiff, within the contempla- 
tion of the patent act. But upon a motion 
for a new ti'ial, the circuit court felt itself 
constrained upon the authority of Ai-cambel 
V. Wiseman, 3 Dall. [3 U. S.] 306, very much 
against its own judgment, to declare the 
contrary doctrine. Whittemore v. Cutter 
[Case No. 17,600]. Since that period, I have 
not been able upon inquiry, to learn that any 
of my brethren hold to so rigid a rule; or 
have felt themselves bound to limit the dis- 
cretion of the jm-y, as to an allowance of 
items of this nature. Nor can I now deem 
Arcambel v. Wiseman, an authority on 
which one ought to repose, in a case of this 
sort, without very serious doubts. The case 
appears to have been decided on this point, 
without much argument^ and is very imper- 
fectly reported. I have examined the orig- 
inal record. It was a libel filed by the 
Spanish consul for restitution of a Spanish 
vessel, captured by an armed French ves- 
sel on the high seas. The district court dis- 
missed the libel, and awai'ded damages for 
the delay, &c. to the captors. The cii'cidt 
court affirmed the decree, and it was after- 
wards on error afiirmed by the supreme 
coiui;; but a charge of $1,600, for counsel 
fees, appearing on the record to have been 
allowed as part of the damages, the su- 
pr'eme com*t disallowed tliis item, declanng 
the gena'al practice of the United States to 
be- in opposition to it, and if that practice 
were not strictly correct in principle, it 
ought to be respected until changed by stat- 
ute. It is to be observed, that this was an 
admiralty or prize suit In cases of marine 
torts, or illegal captures, it is far from being 
uncommon in the admiralty to allow costs 
and expences, and to mulct the offending 
parties, even in exemplaiy damages, where 
the nature of the ease requires it In px*ize 
causes it is the usual course to allow the 
captors their costs and expenses upon resti- 
tution being decreed, where the original cap- 
tm'e is justifiable, or farther proof is re- 
quired. It can hardly be presumed, that 
the com-t alluded to cases of this nature— 
to cases of admiralty ancl prize jmisdiction, 
for it is scarcely possible, that any general 
uniform practice had been adopted in the 
United States, at so early a period; and if 
it had been, it must have been founded on a 
want of accm'ate knowledge of the princi- 
ples and doctrines of com*ts of admiralty on 
this subject. Com-ts of admu-alty allow such 
items, not technically as costs, but upon the 
same principles, as they are often allowed 
damages in cases of torts, by coiurts of com- 
mon law, as a recompense for injm-ies sus- 
tained, as exemplai'y damages, or as a re- 
muneration for expences incmTed, or losses 
sustained, by the misconduct of the other 
party. The court in the remarks imputed to 
them by the reporter, must have referred 
only to the general practice in the courts of 
common law in. the United States, not to tax: 
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coimsel fees in the bill of costs; a practice 
of the propriety of which, as a general rule, 
no doubt could be entertained. And in the 
case then before them, the court may very 
properly have disallowed the charge, for rea- 
sons applicable to the particular predica- 
ment of that case. In any other view, it 
would be impossible to reconcile the case of 
Arcambel v. Wiseman, with the general doc- 
ti'ines of admiralty coui'ts, or with the more 
recent and well established practice of the 
supreme court in cases of marine torts and 
prize. The Amiable Nancy, 3 Wheat. [IG 
U. S.] 559; The Mary, 9 Cranch [13 U. S.] 
12G, 151; The Venus, 5 Wheat [18 U. S.] 127, 
131; The London Packet, Id. 132, 143. I feel 
myself bound, therefore, to declare, tliat as 
the authority of Arcambel v. Wiseman is 
shaken so far as it can be considered as con- 
taining any general doctrine, governing cases 
of this nature, I return to what I originally 
considered the ti-ue doctrine; and that is, 
that the jm'y are at liberty, if they see fit, 
to allow the plaintiff as part of his "actual 
damage," any expenditure for counsel fees, 
or other charges, which were necessarily in- 
curred to vindicate the rights derived under 
his patent, and are not taxable in the bill of 
costs. Verdict for plaintifif $630, single dam- 
ages. 

A motion was afterwards made for a 
new trial, for misdirection on this point, 
which was refused by the com-t, and judg- 
ment given for the plaintiff for the treble 
damages. 

[NOTE. This patent was granted to P. 
Moody, April 3, 1819. Per another ease in- 
volving same, see Moody v. Fiske, Case No. 9,- 
745.] 



BOSTON & A. R. CO. (LIGHTNER v.). See 
Case No. 8,343. 

BOSTON & A. K. 00. (WILLIAMS v.). See 
Case No. 17,716. 

BOSTON & F. IRON WORKS (CHILD v.). 
See Cases Nos. 2,674 and 2,675. 

BOSTON & L. R. CO. (ASHCROFT v.). See 
Case No. 577. 

BOSTON & L. R. CO. (SALEM & L. R. CO. 
v.). See Case No. 12,249. 

BOSTON & P. R. CO. (WINANS v.). See 
Case No. 17,858. 

BOSTWICK (CARTWRIGHT v.). See Case 
No. 2,481. 



Case No. 1,68S. 

BOSTWICK V. FOSTER. 

[14 Blatchf. 436; ^ 18 N. B. R. 123.] 

Circuit Court, D. Vermont. April 19, 1878. 

Baskruptct — Mortgage bt Bakkkupt— Lien — 

Validity. 
L. executed a mortgage to A., his brother, in 
Vermont, to secure a pre-existing debt, more 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



than two months before a petition in bankrupt- 
cy was filed against L. The mortgage was 
not recorded until within two months before 
such petition was filed: Held, that the mort- 
gage was not fully made, under the laws of 
Vermont, as against the assignee in bankruptcy 
of L., until it was recorded. 
[Cited in Re Oliver, Case No. 10,492.] 

[In equity. BiU by J. Hoyt Bostwick, as- 
signee in banla'uptcy, to set aside a mort- 
gage by the banla-upt to defendant, Addi 
M. Foster. Decree for complainant] 

Pifield, Pitkin «& Porter, for orator. 
Wilder L. Burnap, for defendant 

WHEELER, District Judge. This is a 
bill in equity brought by the orator, as 
assignee in banki-uptcy of the estate of 
Lemuel P. Foster, to set aside a mortgage 
executed by the banki-upt to the defendant, 
his brother, on the 6th day of July, 1876, 
and recorded on the 1st day of August, 1876, 
made to secure pre-existing debts. The pe- 
tition in bankruptcy was involuntary, and 
was filed September 8th, 1876, more than 
two months after the making, but within 
two months of the recording of the mort- 
gage. No question is made but that the 
bankrupt was insolvent at the time of mak- 
ing the mortgage and continued to be so 
afterwards. The proof shows there were 
other debts of which the defendant knew, 
and that he must have known, if he consid- 
ered the facts before him, that the mortgage 
was made to give him a preference over 
other creditors, and, so, that it was made 
in fraud of the provisions of the bankrupt 
laAV, intended for the equal distribution of 
tlie property of banlimpts among their cred- 
itors, and that he had reasonable cause to 
believe that the bankrupt was insolvent. 
Upon these facts, if this mortgage was made 
within two months of the filing of the peti- 
tion in banki'uptcy, within the meaning of 
the banlu'upt law, under the laws of the 
state, it is void and should be set aside; if 
not, it is valid, and should be upheld. 

Under the laws of the state the mortgage 
was not "good and efifectual in law to hold 
such lands against any other person but 
the grantor and his heirs only," without be- 
ing recorded. Gen. St. p. 448, § 7. Under 
this statute, the mortgage could not be made 
effectual against any one but the bankrupt 
and his heirs, without including recording it, 
as a substantial part of the evidence. If 
the assignee is a mere representative of the 
bankrupt, and has only his rights, the in- 
strument is as effectual against him as 
against the bankrupt, without recording. 
But, under the bankrupt law, the assii^iee, 
in some senses, represents the creditors as 
well as the bankrupt, and has some rights, 
under some circumstances, in tlieir favor, 
that the bankrupt himself could not have. 
The assignment by the judge or register to 
the assignee conveys not only "all the estate, 
real and personal, of the bankrupt," subject 
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to the exemptions, but, "all property con- 
veyed by tiie barUa-upt in fraud of bis cred- 
itors'* is at once vested in the assignee. Rev. 
St. §§ 50M, 5046. Under the laws of the 
state, the banlnrupt did not represent bis 
creditors, so that the mortgage, because it 
was valid against him, would be against 
them, without registration. Hart v. Farm- 
ers' Bank, 33 Vt. 252. 

If a conveyance by a debtor, upon a new 
and valuable consideration, might be good 
against a mere creditor advancing no new con- 
sidei'ation, without the tegistiy or any notice 
of the conveyance, on account of the superior 
equity of the purchaser, as might appear 
from the remarks of the learned chief jus- 
tice, in the case mentioned, that could not 
avail the defendant here, for he advanced 
no new consideration whatever, and, accord- 
ing to his own testimony, did not even seelc 
the security, and can have no superior equity 
to stand upon. 

So, under the law of the state, registration 
of the mortgage was necessary to make it 
operative for the purpose here sought for 
it by the defendant. Under the bankrupt 
law, it was not fi'audulent as to ci*editors, 
so it would always be void against tliem. 
But, by the express provisions of the act, 
it would become so upon the institution of 
banliruptcy proceedings within two months 
from the time it was made, and the property, 
as against the assignee, would be vested in 
him. 

In this view, this mortgage was not fuUy 
made, as against the assignee, imtil it was 
recorded, and, as that was within two 
months of the filing of the petition, it was 
void, or became so when the petition was 
filed, as against him. 

In Exchange Bank v. Harris [Case No. 6,- 
119] it was found, that an intended security- 
was kept from the registry by agreement, 
from before till within the prescribed time, 
and that, under those circumstances, it was 
not made until registration. In this case it 
does not appear that there was any express 
agreement that the mortgage should not be 
left for record, but, whether there was or 
not, it was kept from the record by the 
failure of the defendant, through the inten- 
tional or unintentional neglect of the bank- 
rupt, to whom he intrusted it, to leave it 
for record, and it was the fault of no 
one else, and the eftect upon the creditors, 
as to notice of the mortgage, was the same 
as if it had been purposely done by express 
agreement The lack of notice, which the 
registry would have given, was the result of 
his own neglect, or that of his brother 
acting for him, and the consequences should 
fall upon him, the same as if he had de- 
signedly connived at the lack. 

Let a decree be entered that the mortgage 
be set aside as to the orator, as ass-gnee, 
and that the defendant be restrained from 
setting up any claim against the orator, as 
assignee, imder it, with costs to the orator. 



Case No. 1,683. 

BOSWELL V. DICKEBSON et al. 

[4 McLean, 262.]^ 

Circuit Court, D. Ohio. July Term, 184:7.« 

Statutes— CoMSTRUCTjoN — Derogation of Com- 
mon Latv — Ejectment — Fkoceedings in— Prop- 
erty Affected— Notice— Publication. 

1. A statutory proceeding, which is not ac- 
cording to the course of the common law, must 
he strictly pursued. 

2. A proceeding in rem, can only affect the 
property attached or named in the bill. 

3. By a statute of Ohio, a proceeding in 
chancery against a non-resident is authorized, 
hy publishing notice, where the title or bounda- 
ries of land is in question, or to compel a spe- 
cific execution of such a contract, or the rescis- 
sion of a contract for the conveyance of land. 
This, at most, can only affect land against 
which the proceeding is instituted, by being 
named in the bill. Any proceeding against 
land, not so named, will he void. 

[Cited in Nations v. Johnson, 24 How. (65 
U. S.) 203; Baldwin v. Hale, 1 Wall. (68 
U. S.) 283; Galpin v. Page, Case No. 5,- 
205; Hay v. Norseworthy, 23 WaU. (90 
U. S.) 128.] 

4. So far as regards such property, the own- 
er can have neither actual nor constructive no- 
tice. 

[Cited in The Glohe, Case No. 5,483.] 

5. A decree for money on such a bill, if such 
decree be within the power of the court, can 
not be made to affect the property of the de- 
fendant generally, or render it liable for the 
satisfaction of the decree. 

[See Warren Manuf'g Co. v. Etna Ins. Co., 
Case No. 17,206: Lincoln v. Tower. Id. 
8,355; Westerwelt v. Lewis. Id. 17,446; 
Thompson v. Emmert, Id. 13,953.] 

[Action of ejectment by the lessee of 
Thomas E. Boswell against Rodolphus Dick- 
inson and others. The judges were divided 
in opinion, and the case was certified to the 
supreme court. See. note at end of case.] 

Ewing & Wilson, for plaintiff. 

Mr. Lane, for defendant. 

OPINION OF THE COURT. This is an 
action of ejectment, brought to recover lot 
No, 7, in the United States reservation, at 
Lower Sandusky, in this state. A patent 
from the United States, dated 2nd September, 
1831, to the lessor of the plaintiff, which in- 
cludes" the premises in controversy, was 
given in evidence. The defendants were ad- 
mitted to be in possession. The defendant?, 
to show title in themselves, offered in evi- 
dence the record of a decree in 1826, of chan- 
cery, in the common pleas of Sandusky coun- 
ty, on which three executions were issued, 
the last one being dated in November, 1831, 
was levied on the lot in controversy, and 
sold, and the sheriff's deed to the purchaser 
was dated the 19th of May, 1832. This rec- 
ord was objected to on the ground, that it 
was a proceeding against non-residents of 
the state, and the decree was in personam 



^ [Reported by . Hon. John McLean, Circuit 
Justice.] 

* [Certified to supreme court on division of 
opinion. See note at end of case.] 
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for llie payment of a sum of money, whicli 
decree was to have the effect of a judgment, 
4ind on which an execution was authorized 
against the lands of the defendants; though 
they had received no personal notice, and 
that consequently the decree was void. To 
this objection it was replied, that in the case 
of Boswell v. Sharp, 15 Ohio, 447, in which 
that court held that the coui't of common 
pleas of Sandusky, had jurisdiction in the 
chancery proceedings, and that the validity 
of that proceeding could not be questioned 
collaterally. 

It appears that in 1S16, Boswell, of the 
state of Kentucky, Reed, Owings and Haw- 
kins, agreed to build a saw-mill on the public 
land in Sandusky, with the view of pm-chas- 
ing the land when it should be sold by the 
government. Boswell, Reed and Owings, 
were partners in the saw-mill, and were to 
pay the expenses. At the public sales, lot 
No. 9, in the Sandusky reservation, or a large 
part of it, was purchased by the above per- 
sons. Hawkins was to have one-fom"th of the 
interest of the saw-mill, was to be the active 
partner, and superintendent of the building, 
and his share to be paid by labor. At tlie 
public sale, Boswell and Owings advanced a 
part of the money. But it seems, at boos- 
ter, in Ohio, where the sales took place, Reed 
and Owings abandoned the conti'act; and 
it was then agreed between Boswell, Barry, 
of Kentucky, "Whittimore, of Boston, and 
Hawkins, to purchase lot No. 9, on which the 
building of the mill had been commenced. 
It was so pm-chased, and it was also agreed 
that Hawkins's share of the expense should 
be paid in labor on the mill, and in improve- 
ments on the land. The above facts were 
substantially represented by Hawkins in his 
bill, and that in the construction of the mill, 
he expended five thousand dollars, of which 
he advanced two thousand six hundred dol- 
lars, besides his own time; that Boswell, 
Barry and Whittimore, against whom the 
bill was filed, have failed to convey to him 
one-fourth of the premises under the con- 
tract, or any part of them, they having ac- 
quired a title to two-thirds; nor have they 
accounted to him for the monej-s he expend- 
ed. And the complainant prays a decree for 
■one-fourth part of the land, for which the 
defendants have a title, and also that they 
may account, etc. 

Under the chancery act of 1824 [22 Ohio 
Laws, 78], this bill was filed in the com- 
mon pleas. By the 12th section of that 
act, jm'isdiction is given over the rights of 
absent defendants, on the publication of no- 
tice, "in all cases properly cognizable by 
courts of equity, where either the title to, 
-or boundaries of land may come in question, 
or where a suit in chancery becomes neces- 
-sary, in order to obtain the rescission of a 
contract for the conveyance of land, or to 
compel the specific execution of such con- 
ti-act." That the jm'isdiction assumed under 
this statute is limited, will not be contro- 



verted. It is strictly a proceeding in rem. 
And it is only authorized in three cases. 
1. Where the title or boundaries of land 
comes in question. This does not apply to 
the proceeding under consideration. 2. The 
rescission of a contract for the conveyance 
of land; or, 3. To compel a specific exe- 
cution of such contract. There is no pre- 
tense that the bill could be sustained imder 
the second gi'ound. No rescission of a con- 
tract was asked. It was for the specific 
execution of the contract stated by Hawkins 
in his bill, that the bill was filed, and it is 
only upon that ground that it can be sus- 
tained, if indeed, it be sustainable. Juris- 
diction can only be acquired in two modes- 
one in personam, the other against the 
property. And it is immaterial whether the 
proceeding against the property be by at- 
tachment or in chanceiy, it is limited to the 
thing attached by the writ, or specified in 
the biU. The argument that jm'isdiction 
being acquired in chancery for one purpose, 
may be exercised over all matters in con- 
ti'oversy, relating to the same subject, be- 
tween the parties, need scarcely be an- 
swered. The doctrine is a doctx-ine of chan- 
cery, but it can have no application in 
the present case. No man's rights can be 
affected without notice, actual or consti-uc- 
tive. The statute under which these pro- 
ceedings were had, required notice, and had 
not this notice been strictly given, the whole 
proceedings would have been a nullity. 
Whether it was given or not, is not impor- 
tant, in regard to the question now before 
us, to examine. The right to lot No, 7, 
is the only right before us, and in looking 
into the bill it wiU not be foimd that it 
refers to that lot, or gives notice to any one 
of a procedure against it. The title then 
under the decree must stand upon tliat part 
of it which ordered the payment of money, 
on which an execution was issued, and by 
virtue of which lot No. 7 was sold. It is 
true the court in their decree, declared that 
all the lands in the county should be sub- 
ject to be levied on' by execution, to satisfy 
the decree. But what power had the court 
to make this order? How did they acquire 
jurisdiction over the lot? There was no 
proceeding against it. Its owners could 
have had no constructive notice that it was 
to be made liable for the decree. Chancery 
may decree the payment of money in many 
cases, and it may direct an execution to 
issue the same qs on a judgment at law. 
But that is in a case where the court has 
jm'isdiction over the person. Surely a prec- 
edent can seai'cely be found where this 
has been done, where there is no pretense 
of notice, actual or constmctive; and yet 
that is the ease, as regards lot No. 7, now 
before us. The procedm*e of the com*t of 
common pleas, so far as relates to this lot, 
is void. They acquired no jm'isdiction over 
it, and consequently, the sheriff's deed con- 
veyed no title. 
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The decision of the supreme court of Ohio, 
does not stand in the way of this view. 
The supreme courts of the states fix the 
<;onstruction of the statutes of the states, 
aud the courts of the United States will 
follow the established construction. But the 
decision named is not one of the charac- 
ter alluded to. It does not establish the 
construction of the statute. The question 
as to this 'procedm-e came collaterally before 
the supreme com-t of the state, and in that 
form only has tlie question been considered 
by that com't And that can not be called 
the construction of the statute. The court 
held, in the manner in which the record 
came before it, the decree could not be treat- 
ed as a nullity. There was no judgment 
given, that a part of the proceedings were 
not void. But suppose the supreme court 
had decided that the property of an indi- 
vidual, under the statute, without notice ac- 
tual or constructive, was liable to be sold, 
I should have felt bound to hold the deci- 
sion as void. The legislature required no- 
tice. But shoidd the legislature assume the 
power to dispose of the property of non- 
residents without notice, would their act 
be regarded? Such a procedure would be 
opposed to the immutable principles of jus- 
tice. And under the doctrine of the supreme 
coiu't of the Union, the law would be held 
void. Fletcher v. Peck [6 Cranch (10 U. S.) 
87]. 

NOTE [from original report]. As the views 
of the court seemed to excite surprise in the 
counsel for the defense, and as the question 
was important, it was suggested by the court, 
and assented to by plaintiff's counsel, that a 
division of the judges, pro forma, on certain 
points, should he certified to tlie supreme court, 
as that was the only form in which the case could 
be talcen before that tribunal. The points cer- 
tified, were — ^1, "^\Tiether or not the proceedings 
and decree of the said court of common pleas of 
Sandusliy county, set forth in the record above 
stated, are coram non judice?" 2, "Admitting 
said proceedings and decree to be valid, so far 
as relates to the land specifically described in 
the said bill in chancery, whether or not said 
proceedings and decree are coram non judice 
and void, as relates to lot number seven, in con- 
troversy in this case, and which is not described 
in said bill In chancery; or in other words, 
whether said proceedings and decree are not in 
rem. and so void, and without effect as to other 
lands sold under said decree." 

Tlxe answer of the supreme court was, "that 
the proceedings and decree of the court of com- 
mon pleas of S-indusky county, as set forth in 
the record, are coram non judice and void, as 
relates to lot number seven." The other point 
was not answered. PBoswell v. Otis, 9 How. 
<50 U. S.) 336.] 



Case ISTo. 1,683a. 

BOSWELL V. NEWTON. 

[Hempst. 264.] ^ 

Superior Court of Arkansas. Jan., 1835. 

CooKTS — Statdtory Change of Times of Hold- 
ing— Effect. 
1. If the legislature changes the time of 
holding the courts, it does not affect the husi- 

" • ' ■ ^— ' T — • 

^ [Reported by Samuel H. Hempstead, Bscl.] 
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ness therein, although no provision is made as 
to the decision of causes. 

2. It does not produce a discontinuance of 
any cause or matter. 

3. If a new jurisdiction had been created, a 
provision continuing the business might be nec- 
essary; but otherwise not. 

Appeal from Independence circuit court 
■ [This appeal was presented by James Bos- 
well, administrator of Hai-tweU Boswell, 
against Myric D. Newton, appellee,] 

Before LACY and CROSS, Judges. 

OPINION OF THE COURT. The only 
question made in this cause is, whether the 
com-t below erred in dismissing it on the de- 
fendant's motion. The suit was commenced 
in the circuit court of Independence county 
in December, 1833, and the process made re- 
turnable to the ensuing May term, at which 
time the defendant appeared by his attorney 
and plead to the action, and whereupon the 
caiise was continued imtU November term, 
1834, when the judgment of dismissal was 
given. At the time the suit was commen- 
ced, the circuit court of Independence coun- 
ty was required to be held on the second 
Mondays of May and November. Acts 1829, 
p. 22. By an act of the legislature approved 
November 5, 1833, the time was changed to 
the third Mondays of May and November, but 
this act did not take effect until the first of 
November, 1834. In changing the time of 
holding the circuit com-ts. It seems that the 
legislature omitted- to insert a provision, that 
all causes then pending should' be retm-nable, 
have day, and be decided, as though the 
change had not been made. The omission, 
upon principles of either law or reason, could 
not, as we think, amoimt to a discontinuance 
of any matter pending in the court, the time 
of holding which was changed. If the court 
had- ceased to exist by the act of the legisla- 
tul*ei,' and a new jurisdiction had been creat- 
ed,* then such a provision woxUd doubtiess 
have been necessary. But this is not the case, 
and it will be found upon examination that 
no such clause has ever been Inserted in any 
act of the legislature, where the time only of 
holding the court has been changed. Judg- 
ment reversed. 



Case No. 1,684. 

BOSWELL V. WASHING-TC5N. 

[2 Cranch, C. C. IS.] ^ 

Circuit Court, District of Columbia. Dec. 
j^ '^ Term, 1810. 

> Waivek of Pen.\i,tt. 

The receipt of a dog-ta:r, -after suit brought,' 
is a waiver of the penalty. 

Appeal from the judgment of a justice of 
the peace, rendered for the penalty of ten 
dollar's for non-payment of a dog-tax, on the 

^[Reported by Hon. WiUiam Cranch, Chief 
Judge.] 
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1st of January, according to the by-law of 
Novemljer 4, 1S07, § 2. It appeared in evi- 
dence, that the tax had been received by the 
proper officer after the siiit brought. 

THE COURT (nem. com.) decided that the 
receipt of the tax by the treasurer was a 
waiver of the penalty; and said, that upon 
payment of the costs before the justice, the 
judgment should be reversed; the parties to 
pay their own own costs on the appeal. 



BOTELOR (GREBNWELL 
No. 5,791. 



v.). See Case 



Case Wo. 1,686. 

EOTELOR V. WASHINGTON. 

[2 Craneh, 0. C. 676.] ^ 

Circuit Court, District of Columbia. May 
Term, 1826. 

FonESTALLIXG— DeFIXITIOX — '''PROVISION"— "AR- 
TICLE OF Food" — "Cojiixg to Market." 

1. Rye-chop is not "provision, nor an article 
of food" within the meaning of the by-law of 
October 6, 1802, which makes it unlawful for 
any person "to buy up any provision or ar- 
ticle of food coming to market." 

2. To constitute the ofEense it is not necessa- 
ry that there should be a market actually hold- 
ing at the time of the purchase. 

[3. "Coming to market," in the by-law, means 
on the way to the market place, with intent to 
be there offered for sale in market hours.] 

Appeal from the judgment of a justice of 
the peace against the appellant for forestall- 
ing rye-chop coming to market, contrary to 
the by-law of the 6th of October, 1802. 

The by-law provides "that no person shall 
buy any provision or article of food in the 
market, and during the market hours afore- 
said, for the purpose of selling the same 
again in the said market or in any part of 
the city; nor shall any person out of the 
market buy up any provision or article of 
food coming to said market, under the pen- 
alty of six dollars for every offence." 

THE COURT (MORSEL!., Circuit Judge, 
absent) decided that rye-chop (which was 
food for horses) was not "provision" nor an 
"article of food" within the meaning of the 
by-law. 'Burch, Dig. p. 119, art. 9. And that 
"coming to market" meant, on its way to 
the market place, with intent to be there 
offered for sale, in market hours; and that it 
was not necessary that there should be a 
market actually holding at the time of the 
purchase, in order to constitute the offence. 



BOTHIN (TAYLOR v.). See Case No. 13,- 
780. 
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The BOTHNEA. 

The JANSTOFF. 

[2 Gall. 78.]^ 

Circuit Court, D. Slassachusetts. May Term, 

1814.= 

Prize — Collusive Captdue — Pkoop Required — 

Duty of Captoks. 

1. Case of collusive capture. Farther proof 
denied to the captors, and condemnation to the 
United States subject to the rights of the seiz- 
ing officer. 

[See The George, Case No. 5,327, alErmed 2 

Wheat. (15 U. S.) 278.] 
[See note at end of case.] 

2. In what cases farther proof allowed or 
not. 

[See The George, Case No. 5,327; The Bet- 
sey, Id. 1,364; The Short Staple v. U. S., 
9 Craneh (13 U. S.) 55.] 

3. It is the duty of captors to bring in the 
prize crew, or at least the master and principal 
officers, with the prize, for adjudication. 

[See The George, Case No. 5,327; The Jane 
Campbell, Id. 7,205; The Arabella, Id. 501; 
The Flying Fish, Id. 4,892; The Julia, Id. 
7,576; The Eleanor, 2 Wheat. (15 U. S.) 
345; The Shark, Case No. 12,708.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[Proceedings to condemn the foreign ves- 
sels Bothnea and Janstoff as prizes. Decree 
of condemnation. See note at end of case.] 

W. Prescott and Otis, for captors. 
■Blake and Dexter, for claimants. 

STORY, Circuit Justice. These cases come 
before the com*t imder very unusual and em- 
barrassing circumstances. From the docu- 
ments and testimony in the preparatory evi- 
dence it appears, that the Bothnea and the 
Janstoff are foreign vessels, having on 
board, as is confessed on all sides, false and 
simulated Swedish papers. They both sailed 
from Halifax, in Nova Scotia, about the 
24th of November, 1813, laden with cargoes 
of English goods, destined for the United 
States; and, on the same day, were captured 
near the Ragged Islands, either really or 
coUusively, by the privateer Washington, of 
24 30-95 tons, one gun and fifteen men; be- 
longing to Portland, and commanded bj' Wil- 
liam Malcomb. They were captured in sight 
of each othei", the Janstoff lirst, within about 
three hom-s, and the Bothnea within about 
nine hours, after leaving Halifax. At the 
time of the capture, there were on board of 
the brig seven persons and on board of the 
schooner five persons, composing their re- 
spective crews, and one American passen- 
ger in each vessel. The whole of the crews 
were taken from each vessel, and landed at 
the Ragged Islands; the American passen- 
gers were retained on board, and under the 
superintendence of prize masters and crews; 

^ [Repotted by John Gallison, Esq.] 

' [Reversed in 2 Wheat. (15 U. S.) 169.] 
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the Bothnea was conducted into Salem, and 
the Janstoff into Plymouth, in the district of 
Massachusetts, Immediately upon their ar- 
rival, they were seized by the collectors of 
those ports for an alleged fraudulent viola- 
tion of the non-importation act Proceed- 
ings were also had hy the captors against 
both vessels, as prize of war, before the dis- 
trict com-t of Massachusetts. The passen- 
gers, viz. Isaac Miller and Nathaniel Whitte- 
more, were examined on the standing in- 
terrogatories, and the ship's papers were de- 
posited in court by the prize masters. The 
papers, found on board of the Bothnea, were 
certain Swedish simulated ship's papers, two 
bills of lading of the cargo, dated the 23d 
of November, 1813, purporting that the 
whole cargo was shipped by John Moody 
and Co. merchants at Halifax, for New Lon- 
don, consigned to order; a clearance fi'om 
Halifax dated on the same day, a British 
license from Sir John Sherbroolce, dated at 
Halifax on the 9th of November, 1813, au- 
thorizing John Moody and others to export 
in any vessel not belonging to France, to 
any port in the United States, any British 
goods on British or American accotmt, which 
license was to continue in force for two 
months, and two letters dated at Halifax 
on the 23d of November, 1813, one purport- 
ing to be addressed to the consignee of the 
cargo, the other to be addressed to the cap- 
tain of the Bothnea. These letters are as 
follows: 

"Halifax, November 23d, 1813. Dear Sh-: 
We now only inclose you bill of lading of 
the cargo shipped on our joint account per 
the Bothnea, agreeable to the memorandxmi 
left with us by Vanderbut when last here. 
The invoices we forwarded in duplicate, one 
by P. Jones, and the other by Schonenburg, 
which you will have received before this. 
Z. has our particular instructions how to 
proceed, when in with the Squad. "We have 
settled for A.'s share of the compensation. 
'B. 2 will pay his. We have fixed on two 
hundred dollars, exclusive of the freight, 
which we have also arranged for. Most 
sincerely do we wish this speculation 
to succeed. At the same time, request your 
earliest advice how to proceed with the next. 
Do not trust too much paper. We have di- 
rected Z., in case of meeting with an Ameri- 
can cruiser, to destroy aH! We are, &c. 
J. Moody & Co." 

"Halifax, November 23d, 1813. Capt I. 
K.— Schooner Bothnea. Sir: We hand you 
herewith sundry enclosures respecting the 
cargo of the Bothnea, to your most particu- 
lar care. You wiU perceive the necessity 
of using every possible caution. We are 
only apprehensive of shaving mills. You 
wHl of course secrete every thing respect- 
ing tliis transaction. In case of British 
interruption, we must recommend yomr 
being well assured, that there is no de- 
ception, as you must be aware of the fa- 
cility, with which American cruisers may 



pass for English. The invoices of these 
goods are aU-eady forwarded. You will 
make the best of your way to N. When in 
with any of the B. B. squadrons, come for- 
ward with yom* Ex. Li. wliich will safely 
pass you, and then nothing will remain, but 
activity and despatch in getting the goods 
on shore. We should not have embarked 
ourselves so lai-gely in this concern, but from 
the ease with which dry goods can be smug- 
gled into those places, if properly managed. 
The bill of lading is to order. You will, 
therefore, receive instructions from om* 
friends A. 1 and B. 2. We expect yom- best 
plan win be to lay oU under the protection 
of H. M. ships, and deliver the cargo in 
boats and hghters, without proceeding far- 
ther, and as our friends are already advised 
on the subject, no doubt every necessary 
step will be taken. Should, however, any 
unexpected casualty happen, we recommend 
your getting out of the way, as we would 
rather t^ie whole should be saci'ificed, than 

any mischief happen to ; but above all 

things keep out of sight your Ex. Li. clear- 
ance, and this letter. Do not confide too- 
much. If you have any suspicion, destroy 
all at once, and after committing this to 
memory, be sure to put it perfectly out of 
danger. As to the return cargo, we need 
not say any tiling on the subject, having 
the fullest confidence, that a voyage to St. 
Bart's may be profitably effected with cer- 
tain articles; flour out of the question, un- 
less rye. B. No. 2 wiU pay you the compen- 
sation agreed, exclusive of the freight we 
have allowed. A.'s proportion we will set- 
tle with our own. If it is possible to obtain 
convoy, we will, but it is doubtful. We are, 
&e. Jno. Moody & Co. P. S. Do not write 
for fear of accidents. Let your communi- 
cation be verbal." 

The papers on board of the JanstofiE were, 
certain Swedish simulated ship's papers, a 
British license and clearance of the same 
date and 'purport, as in the case of the Both- 
nea, two bills of lading of the cargo dated 
on the 23d of November, 1813, on the same 
account, destination and consignment, as in 
the ease of the Bothnea, and two letters dat- 
ed at Halifax on the same' day, one address- 
ed to Messrs. B. 2 and A. 1, New London; 
the other to the master of the. Janstoff. The 
last of these letters is an exact copy of that 
addressed to the consignee of the Bothnea, ex- 
cept in the direction; the other is as follows: 

"Halifax, Nova Scotia, November 23d, 1813. 
Capt P. S. Z.— Brig JanstofiE. Sir: We 
now wish you to proceed as immediately 
as possible with the cargo, agreeable to our 
verbal directions. We are fearful of enter- 
ing too fuUy into particulars, but as this car- 
go is altogether B. manufactures, you will 
have more difficulty to contend with; how- 
ever, we trust to good luck. Secrete, with 
every possible caution, certain documents, 
and do not be too easily satisfied by appear- 
ances. You know how easy an imposition 
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may take place; but as we calciilate on 
convoy both for you and the Bothnea, we 
do not apprehend any danger, till you are 
well near your port The risk is, that even 
3'our colors would not be sufficient in case 

of meeting" an A cruiser. TSTien you get 

in with the Bri. men of war, you may safely 
produce your Ex. and under their protection 
get all out in boats and lighters. You will 
bear in mind, that tlie concern is the same 
with the Bothnea. "We bave forwarded the 
particular invoices to our friend A. No. 1, 
who wiU. pay you the compensation fixed 
both on our own account, and of the other 
parties. As the blockade of the Sound is 
likely to be rigorous, we leave it to your own 
calculations whether another trip to St Bart's 
can be undertaken. The fact is, flour wiU 
not meet the demand calculated, as govern- 
ment stores are well supplied, nor do w^e 
think it can be proem"ed with you, to an- 
swer the mai'ket, for some time. Be care- 
ful of committing any of the concern with us 
or yourself; we indeed think you had better 
give all up, and get away, rather than ex- 
pose the business, should you be intercepted; 
and our greatest danger is from the small 
travellers in shore, therefore better keep 
close with John Bull. "We are, &c. Jno. 
Moody & Co." 

At the hearing, a claim was interposed 
by the district attorney, in behalf of the 
United States and of the collectors, praying 
a condemnation to them, upon the ground 
of a collusive captm'e, and fraud upon the 
non-importation act. An application was 
also made by the captoi*s for an order for 
further proof, to prove that the vessels and 
cargoes were in fact the sole property of Brit- 
ish subjects, which was rejected; and on the 
first day of Febniary, 1S14, the district court 
dismissed the libel of the captors, and con- 
demned both vessels and their cargoes to 
the United States. From this decree an ap- 
peal has been interposed to this court, and 
here the application has been renewed for 
fm'ther proof. The propriety or impropriety 
of allowing such an order depending upon 
the nature of the case disclosed upon the 
original evidence, I du*ected the cause to be 
argued, and it has accordingly been argued 
upon that evidence, and it now remains 
for me to pronounce a decision. 

Before I enter on the discussion of the 
merits of the particular cases, now before 
the com't, I will advert to some considera- 
tions touching the nature of fm'ther proof. 
And I conceive, that in no case whatever is 
the com-t absolutely concluded by the origi- 
nal evidence. It is at liberty to entertain 
doubts extrinsic of such evidence, and to, 
be satisfied of the verity of the transaction 
by proofs drawn beyond the mere formal 
papers and attestations of the parties. It 
wiU not however exercise its discretion in 
cases liable to no just suspicion; but will 
content itself with an adherence to its or- 
dinary course, imless there arise some doubt 



upon the original papers, or some stiingent 
evidence from an extrinsic source. The 
Sai-ah, 3 0. Rob. Adm. 330; The Romeo. 6 
O, Rob. Adm. 351. In cases of reasonable 
doubt it will admit the claimant to fm'ther 
proof, where his conduct appears fair, and 
is not tainted with illegality. It is more 
sparing in its indulgence to the captors from 
an anxious solicitude to avoid complex pro- 
ceedings and collatei'al inquiries. It there- 
fore rai'ely allows it to the captors, where 
the transaction appears unsuspicious upon 
the preparatory evidence. The Sarah, 3 
0. Rob. Adm. 330; The Haabet, 6 C. Rob. 
Adm. 54. It will however yield to such an 
application, where sti'ong circumstances or 
obvious equity require it. But in all such 
cases, it is admissible only under the spe- 
cial direction of the court. The Jonge Ja- 
cobus, Baumann, 1 O. Rob. Adm. 243; The 
Adriana, Id. 314; The Maria, Id. 340. And 
such direction can never be obtained, where 
there has been gross misconduct or fraud, 
or the case does not admit of a fair explana- 
tion, on behalf of the captors. The French 
law as to prize differs in this respect; for 
the evidence of the captors is not only ad- 
missible, but constitutes an essential ingre- 
dient upon the original hearing. Valin, Des 
Prises, c. 13, p. 193; 2 Valin, Comm. 324," 
Ordin. Louis 14, lib. 3, tit 9, art. 24. 

Upon examining the facts of the cases be- 
fore the court, it seems difficult, upon the 
first blush, not to entertain some doubts, 
whether the coloring is not artificial. Per- 
haps, when once awakened, the mind be- 
comes too ready to indulge in vague and in- 
distinct suspicions. The veiy simplicity of 
a transaction, and the face of honesty, 
which it weal's, may, under such circum- 
stances, attract a w^eight of jealousy, more 
formidable than the most complicated tissue 
ever woven by the ingenuity of fi*aud. 
Every appeal to the underetanding then 
comes attended with the gi'ave wai-ning, 
niraium ne crede colori. It becomes neces- 
sary, therefore, to sift the various circum- 
stances of suspicion combined in these cases, 
and to ascertain their value. I do not say, 
that each is to be separately weighed, as if 
it stood alone. The absolute force of a sin- 
gle fact may not be great, but combined 
with a mass of strange occurrences, it may 
acquire an adscititious, and perhaps deci- 
sive preponderance. One of the most strik- 
ing characteristics of the px*esent cases is 
the exti'aordinary nature of the equipment 
and voyage. Here were two vessels, under 
spm'ious neutral flags, loaded with extremely 
valuable cargoes of British merchandise on 
British or American account, destined for 
the United States, and beyond aU question 
upon an illegal traffic. The crews of the ves- 
sels consisted appai'ently of foreigners; but 
the fraudulent simulation of the neutral 
paper's was so obvious, that it could not de- 
ceive the most negligent cruiser. The Brit- 
ish license and clearance, and the docu- 
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ments, wMch respected the cargo, if pro- 
duced, would afiEord such incontroYertible 
evidence of iUiclt trade and Brltisli interests 
as would ensure condemnation of both ves- 
sels and cargoes. The same result wotdd 
•unavoidably flow from a suppression of 
those papers. The case would, therefore, 
imder eveiy aspect, be pregnant with insur- 
mountable difficulties. Under such drcum- 
stanees, if the voyage were really intended 
for New London, it would be natural to 
suppose, that the vessels would be equipped 
with arms, at least to defend themselves 
against small American cruisers. The neu- 
tral disguise was so thin, that a want of 
armament would hardly be apologized for 
by the innocuous gai-b of neutrality. Yet 
there is not the slightest pretence of any 
armament. It may be said, that the letters 
found on board point to the existence of 
convoy for the voyage, and thereby ren- 
dered any armament unnecessary. If a 
British convoy were reaUy expected, how 
happened it, that no such convoy was found, 
although the vessel sailed on the very next 
day after these letters were written? If by 
convoy was meant the convoy of the Wash- 
ington privateer, it would afford a more 
ready solution of the difficulty. 
' In the next place, on a real destination to 
New London in a smuggling trade, how 
happened it that one American passenger 
was put on board of each vessd, and each 
of them engaged and employed by Messrs. 
Moody and Co. with such notoriety, that 
each knew the whole object of the voyage? 
It is asserted, and very gravely, by the pas- 
sengers, that they are utter sti-angers to the 
whole adventm-e, and that they have no in- 
terest therein. If tliis be tnie, I should be 
glad to linow, what recommended them to 
Messrs. Moody and Co. for such a service. 
As Americans of honor and integrity they 
would feel an interest to disclose on then* 
arrival so gross a fraud on om* laws. If 
they were not therefore actors in the drama, 
they might be unfortunate mai'plots. It is 
utterly inci-edible, that mere strangers should 
be trusted with such important secrets. 
They must have had some character, which 
has not been avowed, and that character 
could have been little short of the confiden- 
tial agency of the parties. I confess, that I 
should have been glad to have leai-ned a lit- 
tle more of the history of these gentlemen, 
upon what occasions and in what manner 
tliey found their way to Halifax. There is 
a perfect silence in their answers on this 
head; and one of them only states, "as if 
by accident, that he had a parole, as a pris- 
oner of war. If the captures were collu- 
sive, I can readily conceive a good reason 
for these gentlemen being on board, even 
without the character of confidential agen- 
cy; if the captm-es were bona fide, I am yet 
to learn, how this circumstance can be rea- 
sonably explained. 
In the next place, the circumstances of the 
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capture are somewhat extraordinary. The 
vessels had hardly been out of port three 
■hours, before, in the very mouth of British 
territory, they were met by the privateer, 
and both captured without the slightest re- 
sistance or attempt to escape. It is said, 
that the privateer was mistaken for a Brit- 
ish cx-uiser. Now, though in the Bothnea 
(which was last captured) the passenger an- 
swers, that the master showed to the cap- 
tain of the privateer the ship's papers, "be- 
lieving him to be a British cruiser," there is 
no evidence in the Janstoff to show a sim- 
ilar mistake. The omission may not be ma- 
terial; and in all probability the privateer 
did board under British colors. Now, ad- 
mitting this fact, why were not the papers 
concealed from the cruiser? It is said, that 
supposing her to be British, there was no 
danger in the disclosm'e. But let us look at 
the letters on board. In the letter to the 
master of the Janstoff he is expressly warn- 
ed to "secrete with every possible caution 
certain documents, and not to be too easily 
satisfied by appearances."— "You know how 
easy an imposition may take place." — "Our 
greatest danger, is from the small travellers 
in shore, therefore better keep close with> 
John BuU."— To the master of the Bothnea 
the language is equally explicit— "We are 
only apprehensive of shaving mills; you will 
of course secrete everything respecting this 
transaction. Jlji case of British interruption, 
we must recommend your being well as- 
sm-ed, that there is no deception, as you 
must be aware of the facility with which 
American cruisers may pass for English." 
"Do not confide too much. If you. have any 
suspicion, destroy all at once, and be sure 
to put it perfectly out of danger."— Nothing 
can be more strong, than this language, as 
to the conduct to be observed in case of be- 
ing searched by any armed ship. Yet uot a 
single paper was suppressed or destroyed. 
ALL was produced, and upon the mere pre- 
tence, that the privateer assumed herself to 
be British. The place of captm-e too was im- 
mediately within reach of British ports. TJn- 
deir such cii*cumstances, would not a master, 
entrusted with so valuable a cargo, with 
such pointed instructions, have used more 
caution? Would he not have insisted on be- 
ing carried into Halifax for adjudication, or 
on having a British commission and docu- 
ments shown him, or in some other way 
have tested the sincerity of the character of 
the captors, before he would have put the 
whole property into such imminent hazard? 
In fact, if the capture were collusive, every 
thing should have happened -just as it did. 
K it were bona fide, there seems to have 
been imusual negligence or stupidity on the 
part of the captured. It is sti-ange, too, 
that the Bothnea took no alarm. She saw 
the capture of the Janstoff, and must have 
deemed it at least a questionable case; still, 
however, she kept on her regular course un- 
distm-bed by the dangers, which were thick- 



BOTHNEA (Case No. 1,686) 



[3 Fed. Cas. page 966] 



oning about her, and bKnd to the sinister 
oingns. 

Another extraordinary circumstance at- 
tending the captures was, that the whole 
crews were taken out and landed at the 
Ragged Islands, and the American passen- 
gers liept on board, as the solitary witnesses 
to the transactions. It will be recollected, 
that this was nearly eighteen months after 
the declaration of war, and when there was 
scarcely a pretence for ignorance of the man- 
ner, in which prizes were to be conducted 
into port. The privateer's crew consisted al- 
so (as both parties agi-ee) almost altogether 
of masters and mates of vessels, who were 
also the owners of the privateer. There was 
also a bounty paid bj' the government for 
prisoners of war. Under such circumstances 
therefore there was scarcely an apology for 
omitting to bring in the captured crews. 
Yet a greater irregularity than the omission 
so to do could hardlj^ have occmTed. It is 
the duty of the captors to bring in the prize 
crew, or at least the master and principal 
ofS.cei*s, with the prize, for adjudication. 
This duty is not only enjoined by the prize 
act, but is enforced by the express instruc- 
tions of the president, which are delivered to 
every cruiser with her commission. It is' al- 
so invariably required by the practice of the 
admiralty, and its omission is reprehended 
in the strongest terms by prize courts. The 
Speculation, 0. 2 Kob. Adm. 293. Indeed, un- 
less it be explained, it is considered as almost 
amounting of itself to evidence of manage- 
ment or tampei-ing or fraud; and the courts 
have invariably withheld a sentence of con- 
demnation, even in the clearest cases, where 
this omission has appeared, until a satisfac- 
tory explanation has been given. 5 C. Hob. 
Adm. 385, footnote a. I do not say, that it 
is such an in-egularity, as amounts to a for- 
feiture of the right of prize; but I adopt the 
principle of the learned counsel for the claim- 
ants, that if the captors have not been pre- 
vented by necessity, accident, or excusable 
error, from producing the captured crew for 
examination, they are not entitled to any 
indulgence from the com-t; and the com-t will 
not let them into the benefit of further proof. 
It will not aid them any more than it is com- ! 
pelled to do; but leave them to reap the 
fruits of their own misconduct, however bit- 
ter or unpalatable they may be. 

Upon what pretences then is this irregu- 
larity attempted to be justified? It is not 
asserted, that the captors were in ignorance 
that any person belonging to the crew was to 
be brought in. Their conduct as to the 
American passengers evinces the eonti'ary. 
Yet why should the passengers have been 
chosen for this purpose?— If asked, they 
might have declared their ignorance of the 
whole transactions, which would not have 
made them the best of witnesses. It is said, 
that the whole crews were removed, and the 
same number of Americans put on board in 
their stead, with a view to elude capture by 



the British cruisers, if overhauled, by passing 
for the ori^nal Swedish crew. Now I can- 
not but think this excuse to be extremely 
unsatisfactory. How would it have been 
possible for Americans to pass for Swedes, 
or other foreigners? Oui- very accent and 
dialect would betray us to the most raw and 
inexperienced of British commanders. If 
the passengers on board were really confi- 
dential agents, (and I beg to know, how the 
captors had any proof of the negative), would 
they not have had strong inducements to dis- 
close the facts to a British cruiser?— And if 
they were mere strangers, what right had 
the captors to expect an active co-operation 
in their own particular schemes? It is said 
also, that it became necessary to remove the 
crews on account of their number, which 
nearly equalled that of the privateer. This 
might account for the removal of some part 
of the crews, but it is hardly sufficient to 
meet the difficulty of the removal of the 
whole. The masters at least might have 
been retained. A com'se quite as natm-al 
would have been, to put a part in confine- 
ment in the privateer, and in company with 
the prizes to seek the first American port for 
safety. The landing too of the crews at the 
Ragged Islands seems a measure peculiarly . 
well calculated to give notice to the enemy 
of the captm-e, and to enable him, with ordi- 
nary diligence, to attempt a recapture. If all 
these occurrences took place in perfect good 
faith from the ignorance or the lenity of the 
captors, it is extremely unfortunate, for they 
are precisely such as we should expect in a 
case of collusive capture. 

There are other circumstances in the case, 
respecting which the ingenuity and elo- 
quence of counsel have been employed to 
attach, or repel, the imputation of fraud. 
I forbear to touch tliem. Some of them are 
of light and trivial import, and some of a 
graver cast. But independent of the singu- 
larities, which I have before enumerated, 
I do not think that they can be entitled to 
much consideration. On the whole, do these 
cases, taken in connection, for it is quite im- 
possible to sepai-ate them, present, under all 
the circumstances, a fair and natural trans- 
action, or an artificial and well adjusted 
fraud? If the circumstances are such, as 
are consistent with good faith, and admit 
of a reasonable explanation, then fiu'ther 
proof may be indulged to the captors. If 
they appear incapable of such explanation, 
it ought peremptorily to be denied. It is re- 
markable, that upon the supposition of a col- 
lusive captmre by an agreement between 
British and American subjects engaged in an 
illegal ti-affic, the whole conduct of the par- 
ties, and the appearances of the documents 
on board, ai-e consistent. No incongruity has 
been shown in argument, and, upon further 
examination, I have not been able to dis- 
cern any. On the other hand, the conduct 
of the parties and some expressions in the 
letters, admit of a more ready solution upon 
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the same supposition, tlian if the capture 
were tbhe deemed bona fide. These expres- 
sions may he considered as containing the 
veal -wishes and instructions of the parties 
concerned, mingled with such disguises, as 
might cover the fraud from a careless ob- 
server- What is said of convoy, of the ex- 
treme anxiety of the parties to tie kept from 
exposm-e in case the enterprise should he 
intercepted, arid of their solicitude to avoid 
American cruisers, may he deemed of this 
description, I do not say, that they exclu- 
sively point to such an interpretation, but 
they readily admit it There is also one ex- 
pression in each of the letters addressed to 
the consignees, which I cannot but think, 
has a meaning, which the passengers per- 
haps could have explained. It is this, "we 
have directed Z. in case of meeting with an 
American cruiser, to destroy all." Who is 
the person thus designated by the letter Z? 
It cannot be the master of the Janstoff, who is 
called Zuillti-am, because the same expres- 
sion occm-s in the letter on board of the 
Bothnea, whose master is called Koan. It 
is inconceivable, that the authority to de- 
stroy should not have been given separately 
to some person on board of each vessel, as 
they might separately have encoimtered an 
American cruiser. I cannot therefore but 
believe, that Z. was the mystic name of the 
confidential agent of the parties on board of 
each vessel, though I pretend not to point a 
finger at the personage. 

It is possible, that 1 have attached more 
weight to the extraordinary circumstances 
of these cases, than they deserve. Knowing 
the strong temptations to illicit intercom-se 
in consequence of the high price of British 
manufactures, I may have indulged in too 
rank suspicions. I have the consolation 
however to know, that if in this I commit 
an error, it can, and it will, be corrected by 
the wisdom of a superior tribunal. My own 
judgment however must be my guide, and I 
am free to declare, that I consider the ap- 
pearances of collusion to be so marked on 
this transaction, and so entirely Incapable 
of a fair explanation, that I must reject the 
application for further proof, and dismiss 
the libel, so far as it respects the captors. 
If I had even deemed fm-ther proof admis- 
sible on the part of the captors, that proof 
coTild not have extended beyond the explana- 
tion of the facts of the capture. To allow it 
further, would be to substitute, instead of the 
regular evidence required by the law, evi- 
dence which might be proem'ed aftei* time 
given to tamper with witnesses, and to ena- 
ble the parties to mould a history suited 
to the pressvure of the occasion. Such an ap- 
plication I should hardly deem allowable 
under any circumstances. I do not think it 
necessary, as these causes must go to the 
supreme com't, to take time to consider, to 
wTiom the property ought to be" adjudged, 
whether to the United States alone, or to 
the United States, subject to the rights of 
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the seizing officers. As at present advised, 
I am very clear, that it ought to be condemn- 
ed jure belli, as enemies' property; and I 
shall accordingly condemn it to the United 
States, subject to the right of the collectors 
to share in the proceeds, as seizing officers. 
Upon the appeal, the question, in case of a 
condemnation to the United States, must 
necessarily come in review before that com*t 
I wish it to be understood, lest by any 
mistake the papers should find a place in 
the record, that I expressly reject the addi- 
tional affidavits of the prize masters, which 
were objected to at the hearing in the dis- 
trict com*t and in this court. They are ad- 
missible only under an order of further 
proof, which was refused in both com*ts. 

NOTE [from original report]. On appeal to 
the supreme court, after argument, further proof 
was directed; and at February term, 1817, up- 
on the hearing of the further proof, the decree 
below was reversed, and condemnation passed 
to the captors. 2 Wheat. [15 U. S.] 169. 

[NOTE, The reversal by the supreme court 
was for the reason, as assigned by Johnson, as- 
sociate justice, that the evidence was insuffi- 
cient to fasten on the captors a participation in 
the fraud, and that "the whole may have been, 
for aught we know, a combination of ma- 
chinery,— the result of the most consummate 
art It is certainly true that, in one view of 
the case, everything may be attributed to arti- 
fice; in another, to natural conduct. Scarcely 
a feature of it may not be indifferently pro- 
nounced the lineament of guilt or innocence. 
In such a case a court of justice has no al- 
ternative. It must pronounce in favor of m- 
nocence." The Bothnea and The Jahnstoff, 2 
Wheat. (15 U. S.) 169.] 
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BOTHWELL V. TESSEL-OWNERS' TOW- 
ING ASS'N. 

[6 Ohi. Leg. News, 256,] 
District Court, N. D. Illinois. 1874. 

TowAGE—Tca Required to Exercise Cake over 
Tow— Tug not Comsion Carrier. 

Pl. A tug employed to tow a schooner from 
imminent danger of fire took her to an appar- 
ently safe berth, and there left her, with the 
acquiescence of her master, agreeing to re- 
turn in case of danger, if not otherwise en- 
gaged. The fire spreading, the schooner was 
lost, although the tug returned, and used rea- 
sonable but unsuccessful effort to rescue her. 
Held, that the towage contract ended when the 
schooner was left at her berth.] 

[2 The promise to return being without con- 
sideration, no liability attached to the tug for 
failing to make the rescue.] 

[3, A towage contract does not render a tug 
liable as a common carrier,] 

In admiralty. Case of BothweU against 
the Vessel-Owners' Towing Association, 
brought to recover damages for the loss of 
the schooner Fontanelle, through the alleged 
negligence of the officers of the tug Black 
BaU No. 2 during the great conflagration of 
October, 1871. 

The com-t remarked that on the night of 
October 8, 1871, the schooner Fontanelle 
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was lying at Hough's dock, on the South 
Side, near Van Buren street bridge. The tug 
Black Bair No. 2, owned by the Towing Asso- 
ciation, was employed to tow her to a place 
of safety. The tug took hold and towed her 
to a point south of Polk street bridge, and 
left her nearly opposite the Salt Company's 
warehouse. The libel alleges that the un- 
dertaking was to tow the schooner to a 
place of safetj', and that the officer in com- 
mand of the schooner protested against be- 
ing left at the point in question, but the evi- 
dence clearly establishes that he acquiesced 
in being left there, although some talk was 
had about the tug retui-ning and towing her 
further if the place became dangerous. The 
tug was engaged during the balance of the 
night in transporting passengers across the 
river, and towing other vessels. After a 
time, seeing the fii-e approaching the Fon- 
tanelle, the captain of the tug attempted to 
rescue her, but just as he was getting his 
lines out, the salt warehouse bm-st into 
flames, which quickly extended across the 
river to the schooner, and the tug was oblig- 
ed to leave her to her fate, and slie was 
burned. The owner of the Fontanelle 
charges that the undertaking on the part of 
the tug, was to take her to a place of safety, 
and the result showing that the place in 
question not to have been safe, this Hbel was 
brought [Libel dismissed.] 

BLODGETT, Disti-iet Judge, held that the 
tug did not become an insm-er by the con- 
tract of towing, but was simply bound to per- 
form its contract with ordinary skill and dil- 
igence, and as the captain and mate of the 
tug, and the mate, who was in command of 
the schooner, thought the berth above Polk 
street bridge safe from the approaching fli-e, 
therefore the eonti'act of towage was execut- 
ed. No action would, tlierefore, lie on the 
alleged promise to retvu-n, as that was a 
promise without consideration, and also was 
on the condition that the tug should not be 
otherwise employed. The evidence also 
showed that w-hen it became apparent that 
the Fontanelle was in danger, the tug used 
every reasonable effort to rescue her; conse- 
quently the tug was not liable. In support 
of his views, Judge Blodgett cited [The 
WebbJ 14 WaU. [SI U. S.] 414, in which the 
com-t says: "It must be conceded that an 
engagement to tow does not impose an obli- 
gation to insm-e or the liability of common 
carriers. The burden is always upon him 
who alleges the breach of such a contract to 
show either that there has been no attempt 
at performance, or tliat there has been negli- 
gence or unskillfulness to his injuiy in the 
performance. « * * The conti-act re- 
quires no more than that he who under- 
takes to tow shall carry out his undertaking 
with that degree of caution and skill which 
prudent navigators usually employ in similar 
services." Also, Caton v. Rumney, 13 Wend. 
3S7; Pennsylvania D. & M. S. Nav. Co. v.' 
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Dandi-idge, 8 Gill. & J. 249; Wells v. Steam 
Nav. Co., 2 Comst. [N. Y.] 204, where it is 
held that "whenever steamboats are employ- 
ed in towing they ai-e bound to no more 
than ordinary care and skill in management; 
they are not quo ad hoc common carriers, 
and the law of common carriers is not appli- 
cable to them." The libel was then dis- 
missed at the cost of the libelant. 



BOTIXDR CMAJJRO v.). See Case No. 9,311. 
BOTT CU. S. v.). See Case No. 14,626. 

BOTTLES OF. 

[Note. Cases cited under this title will be 

found arranged m alphabetical order under the 

quantity or number of bottles; e. g "Botties of 

nS"T ^^^ ^^"^ Thousand Bottles of Li? 
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BOTTOJILEY v. UNITED STATES. 

[1 Story, 135.]^ 

Circuit Court, D. Massachusetts. May Term 

1840.= 

^yZVJ'^ -Prior Fuacdulext Traksactioxs- 
P^xT ^ 7T K^'o^'LEDGB - Collateral Facts — 

r™L^i^.'''^''''~^'^^^"''^"°^ °^ Innocence- 
Customs Duties - Peu.mit to Land Goods - 
Foufeitdre-Pleadixg - Parol Evidence to 
EsTAfiLisH Fraud -Void axd Voidable Con^ 
tracts— Pleading Fraud— Instructions. 

T,n"lv,-!!y?^*^^^^ ^ ^^^- ^^ <^liarged with fraud in a 
particular transaction, evidence may be offered 
of similar previous fraudulent transactions be- 
tween him and third persons. And whenever 
the mtent or guilty knowledge of a party is ma- 
terial to the issue of the case, collateral facts, 
tending to establish such intent or knowledge 
are proper evidence. ** ' 

^^No^ i"^Q?-^-^-t5' '^^^^9 Clapboards, Case 
rso. 10,935; New York Mut. Life Ins. 

Gt SsV.f '""'■''''"' '^ "^' ^- ^^^' ^ ^"P- 
[See Alfonso v IT S., Case No. 188; Castle 
V. Bui lard, 23 How. (64 U. S.) 170- IT 
^4^' E*'"?" Cases of Merinoes. Case No! 15,- 
140; Butler v. Watkins, 13 Wall. (SO U. S.> 

tP^'inkn^- I- •9,"^°*UJ^, ^f Tobacco, Case 
JNo. 16,106; Smith v. Schwed, 9 Fed. 4S3.J 

2. When a public officer is charged with con- 
spiracy or fraud in the discharge of his duties 
the presumption of law in favor of his inno- 
cence will prevail against circumstances of sus- 
picion; but it may be overcome by proof of 
previous deliquencies of a similar nature. 

3. A\Tiere a permit to unlade and deliver 
goods was obtained by a fraudulent collusion 
between the claimant and the deputy collector 
of the port of New York, it was Iidd, that such 
a permit was utterly void; and that the goods- 
landed under it were forfeited. 

[Cited in Day v. New England Car Spring 

^i'-'iS'l^.^.^^- 3'^^S' T^« S^i^ab B. Harris, 
Id. 12,344.] 

4. The forfeiture may be enforced upon a 
general count under the 50th section of the 
collection act of 1799, c. 128 [Story's Laws, 

^ [Reported by William W. Story, Esq.] 
= [Affirming an unreported decision of the dis- 
trict court.] 



[3 Fed. Cas. page 969] 



(Case No. 1,688) BOTTOMLBY 



617; 1 Stat. 665, c. 22], chargiDg that the 
goods were landed without a permit; for a void 
permit is no permit. 

[Cited in The Sarah B. Harris, Case No. 32,- 
3M.3 

[See Ogden t. Maxwell, Case No. 10,458.] 

5. Parol evidence is admissible in all cases 
to establish fraud. 

6. Whenever a contract or obligation, under 
seal, is void ab initio, the general plea of non 
est factum is proper. "Where it is merely 
voidable, a special plea, setting forth the spe- 
cial circumstances is necessary. 

[7. It is not reversible error to refuse to give 
abstract or irrelevant instructions, or those too 
vague or general to entitle the claimant to have 
them answered.] 

[8. Quoted in Garland v. Davis, 4 How. (45 
TJ. S.) 152, to the effect that the days for such 
subtleties as technical niceties in legal pro- 
cedure are in a great measure passed away.] 

[Error from the district court of the United 
States for the district of Massachusetts.] 

This is a writ of error to a judgment of 
condemnation in rem by the district court up- 
on an information of seizm-e of two cases 
and one hundred and fom-teen pieces of 
broadcloth seized on land at Boston, as for- 
feited to the United States, and claimed by 
James Bottomley, Jr., as owner. The cause 
was tried by a jmy, and a verdict found for 
the United States, upon the issue on the first 
count in the information, and upon this ver- 
dict the judgment of forfeitm-e was pro- 
nounced by the district judge. A bill of ex- 
ceptions was filed at the trial, and upon that 
bill of exceptions the present writ of error 
was brought by the claimant to reverse the 
judgment. [Judgment affirmed.] 

The information, or, as it is often called, 
libd. of seizm'e, contained two counts. The 
first coimt was founded on the fiftieth sec- 
tion of the revenue collection act of 1799, c. 
128 [Story's Laws, 617; 1 Stat. 663, c. 22], 
and in substance alleged, that the goods were 
imported from a foreign port or place, to the 
district attorney imknown, into the port of 
New York, and were imladen and delivered 
from the vessel or vessels, in which they had 
been imported, at the port of New Yorli, 
without any license or permit whatever, 
from the collector, naval officer, or other com- 
petent officer, contrary to the fiftieth sec- 
tion of the act of 1799, c. 128 [1 Stat. 663, c. 
22]. The second count alleged, that the 
same goods were foimd concealed in a cer- 
tain store In Boston, the duties on the same 
goods not having been paid or secured to be 
paid, conti-ary to the form of the statute in 
such cases made and provided. This last 
count was in fact founded upon the sixty- 
eighth section of the act of 1799, c. 128 [1 
Stat. 677, c. 22]. The jm*y found a verdict 
for the claimant upon the issue on this last 
count, which may therefore be laid out of 
the case. Upon the first count the claimant 
filed a plea alleging, that the goods were not 
unladen or delivered from any ship or vessel 
within the United States, without a permit 



or special license for Such, unlading and de- 
livering, in manner and form, as in the first 
count, was alleged; and upon this plea issue 
was joined, and a verdict was found for the 
United States, as ali*eady stated. The fif- 
tieth section of the revenue collection act of 
1799, c. 128 [1 Stat. 665, c. 22], in substance- 
states, that no goods, wares or merchandise, 
brought in any ship or vessel, from any for- 
eign port, "or place, shall be unladen &om 
such ship or vessel, within the United States, 
but in open day, &c. «S:c.; nor at any time, 
without a permit from the collector and 
naval officer, if any, for such unlading or 
delivering; and if any goods, wares or mer- 
chandise, shall be unladen or delivered from 
any such ship or vessel, contrary to the- 
direction aforesaid, it is among other things- 
declared, that they shall become forfeited. 
In point of fact, the goods in the present 
case were unladen and delivered at the port 
of New York, upon a permit, regular in form, 
gi'anted by the deputy collector, to the claim- 
ant. But the United States contended, and 
offered proof, that the permit was obtained 
by the claimant by a fi-audulent conspiracy 
with and bribery of the deputy collector of 
the port of New York, and by false and 
fraudulent invoices produced by the claim- 
ant; and the United States contended, that 
if this state of facts was established in evi- 
dence, then the permit was a mere nullity. 
The bill of exceptions stated as follows: 
"Upon the ti'ial, the attorney of the United 
States offered evidence for the avowed pur- 
pose of proving, in connexion with other evi- 
dence to be offered, that for a number of 
months previous to May, 1838, the date of 
the original 'seizure of the said goods, the 
claimant had, by fraudulent conspiracy with, 
and the bribery and corruption of, one James 
Campbell, a deputy collector of the port of 
New York, fraudulently and illegally ob- 
tained permits for the landing of large- 
quantities of broadcloths, of a similar char- 
acter and description to those described in 
said information, and without having paid 
the duties prescribed by law thereon, and 
of which, the said attorney proposed to offer 
evidence tending to show, that the goods^ 
described in said information were a part, 
and proposed to offer in evidence, twenty- 
three entries of cloths, made by the said 
claimant, before the said Campbell, between 
the fifth *day of August, 1837, and the fif- 
teenth day of March, 1833, in each of which 
entries the said Campbell had designated 
and selected the packages, set down as of 
the highest cost, to be sent to the appraiser's 
office for appraisement. And for the pm*- 
pose of explaining and showing the said sys- 
tem of fraudulent collusion and bribery, the 
said attorney of the United States, also hav- 
ing made proof, that the original was lost or 
in the hands of the said claimant, and of 
notice to the claimant to produce the same, 
proposed to offer proof of the contents of 
a certain enti-y of broadcloths other than. 
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those set forth in the information, imported 
in a shiiD called the Roscoe, by the claimant, 
and by said claimant entered before or "with 

the said Campbell, on the day of , 

1S3S, in which said entiT said Campbell had 
in like manner designated and selected the 
package, set down therein as of the highest 
cost, to be sent to the appraiser's office for 
appraisement, and did then and there pro- 
pose to offer other documents, and the evi- 
dence of certain officers of the customs of 
New York, to show that said package, so 
designated, was passed and allowed as being 
correctly entered; and that afterwards, at 
New York, the whole of said packages con- 
tained in said entry, by the Roscoe, npon sei- 
zui'e, and examination and appraisement 
were, and tlie cost thereof, with the excep- 
tion of said package so designated by said 
Campbell, found to be falsely and fraudulent- 
ly set down in said entry. To the admission 
of each and all of which papers and doc- 
uments and said testimony, the counsel for 
said claimant objected, as being irrelevant, 
and, as they contended, offered merely to 
prove the misconduct of the claimant in the 
importation of goods, other than those men- 
tioned in the information, and in making 
fraudulent entries of the same,— whereby the 
jm-y might and would be prejudiced as to 
the goods set forth in the information. But 
the com-t overruled the objection, and the 
said entries, documents and testimony were 
admitted, and went in evidence to the juiy. 
"The counsel for the government proposed 
also to show, that said Campbell did not, 
in relation to enti-ies made by other individ- 
uals, than said claimant, before him, as 
said deputy coUectoi*, usually indicate or se- 
lect to be sent for appraisement, the package, 
set down therein, as of the highest cost, 
and for that purpose offered a certain enti-y 
made by a certain Thomas Hunt & Co., 
dated March 13th, 1838, of goods before 
and with said Campbell, imported by them 
in the ship Independence, in which said 
Campbell had not so indicated and selected 
the highest cost package, as set forth in 
said entiy. To the admission of this evi- 
dence the counsel for the claimant objected, 
but the com-t overruled the objection, and 
said document was read and went in evi- 
dence to the jiu:y. The counsel for the 
government further proposed to show, that 
certain broadcloths of the same character, 
cost, and value as those imported by claim- 
ant in the Roscoe, were shipped in Eng- 
land at or about the time when said claim- 
ant's goods by the Roscoe were shipped; 
that said goods were shipped by the same 
persons in Liverpool as had shipped the 
claimant's goods by the Roscoe, and all 
the other goods of claimant contained in said 
twenty-tln-ee entries before described; that 
the marks on the cases containing said goods 
were identical with the marks on the cases 
of claimant's goods by the Roscoe; that the 
numbering on said cases was an exact and 



progressive continuation of the numbering 
on the cases containing claimant's said 
goods by the Roscoe; that said goods arrived 
by foui' distinct importations at New York, 
soon after the seizm-e of the claimant's goods 
per Roscoe, and before notice of said seizure 
could possibly have reached England; that 
said goods, on their arrival were not en- 
tered, but sent to the custom bouse stores, 
where they lay several months; but they 
were eventually entered by one William Bot- 
tomley, as being the property of James Bot- 
tomley, senior; that the invoices had no ex- 
porter's oath at the time of shipment, as 
is usual, but the same was taken in England 
several months afterwards, and after a lapse 
of time fully sufficient for the transmission 
of intelligence to England, of said seizure 
of claimant's goods by the Roscoe; that the 
said invoices and oaths (when thus after 
the said lapse of time produced) set forth 
the cost of said goods at a greatly higher 
rate and sum than said goods so imported 
by claimant in the Roscoe, and proposed 
to submit this evidence to the jmy as 
tending to show, that the said goods in 
fact belonged to the claimant, and that 
the cost of said goods, as set forth in 
the invoices and enti'ies thereof, thus event- 
ually made, show that the cost of the 
goods by the Roscoe, as entered by the 
claimant, was knowingly and fraudulently 
set forth in the entry thereof. To all and 
every part of this evidence the claimant's 
counsel objected; but the objection -was over- 
ruled, and the evidence was submitted to 
the jury. 

"The counsel for the claimant requested 
the court to instruct the jury, that if a 
permit was actually granted, although ob- 
tained by fraud, it would not be void, but 
good within the fiftieth section of the col- 
lection law of 1799. But the court did not 
so instruct the jury, but did insti-uct them, 
that if they should find from the evidence, 
that the permit given in the case was ob- 
tained by fraudulent collusion on the part 
of the claimant with tlie deputy collector, 
in such case tlie permit should be considered 
as void, and the information would be main- 
tainable on the first count. The counsel for 
the claimant also requested the com-t to in- 
struct the jury, that if a permit obtained 
by fraudulent collusion on the part of the 
claimant aforesaid, is by law void, and 
goods landed under the same, are forfeited 
within the said fiftieth section of said act; 
yet that the ffi'st count in said information 
is not sufficient, in point of. law, to reach 
the case of goods thus landed. But the 
said judge did not so instruct the jui-y; but 
did insti'uct them, that said first count in 
said information, is, in point of law, suffi- 
cient to reach the case of goods purporting 
to be landed under such permit so obtained." 

[For decision as to the fees of the marshal 
who had custody of the goods, see Bottom- 
ley v. U. S., Case No. 1,689J 
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Mills, Dlst. Atty., and Fletcher and Bart- 
lett,. for the United States. 

Sprague and Gray (with whom was Miller, 
of New York), [for claimant]. 

STOBY, Circuit Justice. Upon this bill of 
exceptions the qtuestions, which have been 
argued at the bar, are: (1) Whether the evi- 
dence, as above stated, was properly admit- 
ted at the trial by the learned disti-ict judge. 
(2) Whether the points of law ruled by him, 
as to the effect of fraud and collusion in ob- 
taining the permit, were correctly ruled. 

In respect to the evidence admitted at the 
trial, assuming that the other points are in 
favor of the United States, I am clearly of 
opinion that the whole of it was admissible 
to substantiate the fraud. It divides itself 
into fom* heads: (1) The evidence tending 
to prove the conspiracy and fraud and col- 
lusion of the claimant and the depuly collect- 
or, in respect to the twenty-three packages 
of goods, of which the goods secured were a 
part It is scarcely contested, that this was 
proper evidence. (2) The evidence tending 
to prove, that the goods, imported in the 
Roscoe by the claimant, were imported and 
landed by the perpetration of a similar fraud 
between the same parties, (3) The evidence 
tending to prove, that in other cases of the 
importa-Hon of similar goods hy other im- 
porters, the deputy collector did not select 
the highest cost packages, as he did in the 
case of the claimant, and thereby to strength- 
en the inference of conspiracy and fraud and 
collusion. (4) The evidence of the importa- 
tion of other goods of the same character, 
cost, and value, as those imported by the 
claimant in the Roscoe, shipped about the 
same time with those in the Roscoe, marked 
with the same marks, and numbered in an 
exact and progressive continuation of the 
cases of the goods of the claimant in the 
Roscoe; and, also, evidence, that the same 
goods arrived in four different shipments 
soon after the seizure of the claimant's 
goods in the Roscoe, and before the news of 
the seizure could have reached England; 
that the same goods were not then entered 
at the custom house, but were entered by one 
WiUiam Bottomley, as being the property of 
James Bottomley, senior, after full knowl- 
edge of the seizm'e must have been known 
in England; and that they were then entered 
at a greatly enhanced price and rate beyond 
those imported in the Roscoe. This last evi- 
dence was avowedly offered as tending to es- 
tablish two important facts: (1) That the 
claimant was the real owner of these ship- 
ments; (2) that the cost of the goods by the 
Roscoe, as entered by the claimant, was 
knowingly and fraudulently set forth in the 
entry. 

The objection taken to all these three last 
portions of the evidence excepted to, is, that 
it is rqs inter alios acta, and upon other occa- 
sions; and therefore, not properly admissi- 
ble to establish a fraud in the case of the 



importation of the goods now before the 
com-t But it appears to me clearly admissi- 
ble upon the general doctiine of evidence in 
cases of conspiracy and "fraud, where other 
acts in furtherance of the same general 
fraudulent design are admissible; first, to 
establish the fact, that there Is such a con- 
spu-acy and fraud; and, secondly, to repel 
the suggestion, that the acts might be fairly 
attributed to accident, mistake, or innocent 
rashness, or negligence. In most cases of 
conspii'acy and fraud, the question of intent, 
or piu'pose, or design in the act done, wheth- 
er innocent or illegal, whether honest or 
fraudulent, rarely admits of du-ect and posi- 
tive proof; but it is to be deduced from va- 
rious circumstances of more or less sti-ingen- 
cy, and often occmTing, not merely between 
the same parties, but between the party 
chai-ged with conspiracy or fraud and third 
persons. And in all cases, where the guilt 
of the party depends upon the intent, pur- 
pose, or design, with which the act is done, 
or npon his guilty knowledge thereof, I un- 
derstand it to be a general rule, that collater- 
al facts may be examined into, in which he 
bore a part, for the pm-pose of establishing 
such guilty intent, design, purpose, or knowl- 
edge. Thus, in a prosecution for uttering a 
bank note, or bill of exchange, or promissory 
note, with knowledge of its being forged, 
proof, that the prisoner had uttered other 
forged notes or biUs, whether of the same or 
of a different kind, or that he had other 
forged notes or bills in his possession, is 
clearly admissible as showing, that he knew 
the note or bill in question to be forged. So 
the law is laid down in Mr. Phillips and Mr. 
Amos's excellent treatise on Evidence, in the 
last edition.* The same doctrine is applied 
in the same work to a prosecution for utter- 
ing counterfeit money, where the fact of hav- 
ing in his possession other counterfeit money, 
or having uttered other counterfeit money, 
is proper proof against the prisoner to show 
his guilty knowledge.* I have looked into 
the authorities; and they fully support the 
statement of the learned writers. King v. 
Wylie, 1 Bos. & P. [N. R.] 92, is very sti-ong 
to the purpose; as are also Rex v. Ball, 1 
Russ. & R. 132, and Rex v. Balls, 1 Moody, ' 
Crown Cas. 470, and Rex v. Hough, 1 Russ. 
& R. 120. Many other cases may be easily 
put, involving the same considerations. 
Thus, upon an indictment for receiving stolen 
goods, evidence is admissible that the prison- 
er had received, at various other times, differ- 
ent parcels of goods, which had been stolen 
from the same persons, in proof of the guilty 
knowledge of the prisoner." So, in an in- 
dictment for a conspiracy to create public dis- 
content and disaffection, proof is admissible 
against the prisoner, that at another meet- 

' Phil. & A. Ev. (8th London Ed.) 494. 

* Phil. & A. Ev, (Sth London Ed.) 495. 

= Rex V. Dunn, 1 Moody, Cr. Cas. 340; Phil. 
& A. Ev. (Sth London Ed.) 49T. 
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ing held for an object professedly similar, 
and of which the pris. uer was chairman, res- 
olutions were passed of a character to create 
such discontent and disaffection.'' In short, 
wherever the intent or guilty knowledge of a 
party is a material ingredient in the issue of a 
case, these collateral facts, tending to estah- 
lish such intent or knowledge, are proper evi- 
dence. In many cases of fraud it would be 
otherwise impossible satisfactorily to estab- 
lish the ti'ue natui-e and character of the act. 
Thus, for example, in cases of asserted 
fraudulent conveyances, procured by imposi- 
tion and undue influence, or otherwise, it 
may often be necessary to give evidence of 
collateral transactions of a similar nature 
between the parties, or between the elim- 
inated party and third persons, to establish 
the point, although general imputations of 
an intended or attempted fraud upon third 
persons in other transactions of a totally 
different nature, might not be admissible.^ 
If the question were, whether a particulai* 
vohmtary conveyance was made in fraud of 
creditors, it might afford very strong evi- 
dence of the intent, if by like conveyances 
to other persons, who are mere volunteei's, 
made about the same time, the grantor had 
parted with all his other property; yet the 
objection might be there stated, that they 
were res inter alios acta. The foui'th por- 
tion of the evidence objected to, stands, as 
the learned coimsel for the plaintiff in error, 
admits, upon stx-onger gi-ounds in his favor, 
than any of tlie others; and jet, I thinlc, 
that taking all the drcumstauces together, 
it is impossible not to feel, that the jm-y 
might well believe, that these last shipments 
were the property of the claimant, and were 
shipped for the like pui'poses of fraud; and 
that the subsequent entry of them in the 
name of the father, upon invoices of a much 
higher valuation of the cost of the goods, 
was a more cover to escape seizure, and 
demonsti'ated, that the other goods, import- 
ed in the other vessels, had been grossly and 
fraudulently imdervalued. I do not say, 
that the conclusion was inevitable. It is 
sufficient to establish tlie admissibility of the 
evidence, that it might legitimately lead the 
jm-y to such a conclusion. 

There is a still stronger gi-ound applica- 
ble to cases of this sort, which makes it in- 
cumbent upon the government to make out 
stx'ong proof of conspu-acy, collusion, and 
fraud. The charge is against a public offi- 
cer of such conspiracy, collusion, and fraud, 
in the discharge of the duties of his office. 
Now, the ordinary presumption of law is in 
favor of the innocence of tlie officer, and, if 
I may so say, of his general character being 
elevated above the meanness of perpetrating 
an official fraud. This presumption will pre- 
vail even against circumstances of sus- 
picion.* But it is completely overcome by 

^Ivins V. Hunt 3 Barn. & Aid. 566, 573. 
^ See Somes v. Skinner, 16 Mass. 348, 360. 
* See U. S. v. Hayward [Case No. 15,336]. 



the fact, that you establish beyond contro- 
versy similar official delinquencies on his- 
part in other transactions of a similar char- 
acter, and especially m other transactions 
between himself and the same party. He, 
who has the baseness to accept a bribe, or 
knowingly to connive at a false entiy of 
goods to defraud the public in one case, with- 
draws from himself all the sanctity of his 
official chai'acter in other cases of a similar 
nature. And, if the machinery to accom- 
plish the fraud in one case, is exactly the 
same, to which he resorts in another, the 
presumption, that he intends the like fraud, 
becomes highly inflamed, if not positively 
irresistible. To exclude evidence of the use of 
such machinery in other cases, shown to be 
fraudulent, would be to shake all just con- 
fidence in the rules of evidence in the admin- 
istration of public and civil justice. 

The other questions, which arise upon the 
instructions asked and refused, as well as 
upon those given by the learned judge of the 
disti'ict court, resolve themselves into these 
two: (1.) Whether, if the permit w^as ob- 
tained by a fraudulent collusion between the 
claimant and the deputy collector, it was 
utterly void. (2.) And if so void, whether 
the goods landed under such a permit so ob- 
tained, can be declared forfeited upon the 
ffi-st count, as actually framed; or whether 
there should have been a special count fram- 
ed, stating the actual facts of the fraud, 
and then concluding, that so the permit was^ 
void. I say, that these are the only ques- 
tions; for, upon the actual postm-e of the- 
case before the court, no other questions- 
properly arose in judgment. And if tlie in- 
structions, asked by the claimant, and i*e- 
fused by the court, went beyond these, tliey 
were properly refused, as being abstract and 
irrelevant to the actual merits of the con- 
ti'oversy, or were too vague and general to 
entitle the claimant to have them answered. 
Tlie supreme com-t of the United States have- 
often held, that it is no error to refuse in- 
structions, asked by a party, which are 
open to either objection; because they may 
have a tendency to mislead the jm-y. 

In the first place, then, was the permit in 
the present case, if obtained by fraud and 
collusion between the claimant and the dep- 
uty collector utterly void, so that it may be 
treated as a mere nullity, exactly as if there 
had been no permit at all for the landing of 
the goods? The point is, as far as I know, 
new with reference to the 50th section of 
the act of 1799, c 128 [1 Stat. 6C5, c. 22]; and, 
therefore, it must be disposed of upon gen- 
eral principles and the analogies of the IeHv. 
Now, the general rule certainly is, that when- 
ever fraud intervenes in any act, contract, 
deed, conveyance, or other instrument, how- 
ever solemn it is, it is, as to the party, upon 
w^hom the fraud is perpetrated, or whom it 
is designed to injm-e, utterly void. If the 
fraud is concocted for the purpose of cheat- 
ing thu'd persons, it may bind the immedi- 
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Ate parties to it, so as to estop them from 
setting up the original invalidity of the 
transaction. But, as to such third persons, 
the transaction, however solemn it may be, 
is utterly void; and it may he treated as a 
nullity, whenever it is asserted in opposition 
to their rights. But when the fraud is per- 
petrated by one .of the parties to the transac- 
tion upon the other, there the transaction, 
Tae it what it may, an act in pais, a deed, an 
authority, a conveyance, or any other instru- 
ment, is utterly void. In contemplation of 
law it never had any existence whatsoever. 
This is the general rule. It operates uni- 
versally as between the parties themselves; 
^.Ithough there may be exceptions to it in 
particular cases in favor of thix-d persons, as 
for example, in cases of negotiable instru- 
ments, bank notes, and other cm'rency, 
where reasons of public policy and the inter- 
ests of bona fide holders may require excep- 
tions. Such, however, is not the present case; 
for here the claimant, the concoctor of the 
Tcry fraud, (if proved,) sets it up to protect 
himself against the rights of the very party, 
whom he had defrauded. He says, in effect, 
I have bribed and corrupted your agent, and 
have corruptly and illegally obtained from 
him a. permit to land these goods in violation 
of your rights; and, now I insist, that I 
have a right by law to shield myself and 
my property from forfeiture, under the pro- 
tection of that very permit, as if it were a 
legal and honest instrument Now, I know 
■of no case, and of no doctrine, which thus 
■enables a man to set up his own turpitude, 
-dishonesty, and illegal acts, as a defence 
against the rights of the innocent and injur- 
ed party. 

In the common case of a conveyance to 
■defraud creditors, we aU know, that it is 
valid and obligatory between the parties; 
because the law will not tolerate the gran- 
tor in setting up his own tm-pitude, to avoid 
his own solemn act. It leaves him to bear 
the bm-den of his own iniquity, and to sub- 
mit to the loss of tlie property, of which he 
intended to cheat others, upon the known 
maxim, "In pari delicto melior est conditio 
possidentis." As the party has made his 
own bed, so he must lie on it, however un- 
easy may be his posture. But in relation to 
the creditors, we aU know, the same con- 
veyance is ti'eated as an utter nullity, and 
is not for a moment allowed to intercept 
their rights. But, take the case, where one 
party obtains a license, contract, obligation, 
<;onveyance, or other instrument, from anoth- 
er by fraud, imposition, or undue influence 
upon the latter, the transaction is constantly 
treated as a mere nullity between them. It 
lias, in contemplation of law, no existence 
whatsoever. Take the case of a deed obtained 
from a lunatic or a drunkard, while in a 
state of lunacy or gross intoxication; we all 
laiow, that the deed is treated as a nullity, 
-and non est factum is a good plea to it. 
Yates V. Been, 2 Strange, 1104; Cole v. Rob- 
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erts, Bull. N. P. 172;' and Somes v. Skin- 
ner, 16 Mass. 348, are dh-ectly in point, as to 
a conveyance obtained by fraud, imposition, 
and undue influence; and Anthony v. Wil- 
son, 14 Pick. 303, as to a hcense obtained by 
fraud, to enter a house. This latter case was. 
an action of trespass quare dausum fregit, 
and the license was set up as a defence by 
a special plea, and the replication denied 
the license. At the trial, it was proved, 
that the license was obtained by fraud; and 
it was held by the court, that a license ob- 
tained by fraud was a mere nullity. Mr. 
Justice Putnam, in his able opinion deliver- 
ed for the court on that occasion, took the 
true distinction, that where the license is 
merely voidable, the fact, which avoids it, 
must be specially replied; but where it is 
void ab initio, there the party may legally 
deny, that he ever gave any license at aU; 
for it may be considered, as if it never had 
any existence. 

Now, if this doctrine be true between the 
direct parties, acting in their own right, 
must it not apply with superior force to the 
acts of mere agents, and especially to pub- 
lic agents, who are acting under a limited 
authority prescribed by law? Suppose a pri- 
vate agent should, by fraud and collusion 
with a purchaser, sell the goods of his prin- 
cipal, in known violation of his orders or du- 
ty, might not the principal treat the sale as 
a nullity, and maintain trover for the con- 
version? I apprehend, that there is no doubt 
of that Suppose, wiiich is closer to the 
present case, the clerk of a commission mer- 
chant, having a Hen upon goods for his ad- 
vances and commissions, should fraudulent- 
ly deliver up those goods, in connivance 
with the owner of them; coiild not the com- 
mission merchant treat the transaction as a 
nuUity, and recover back the goods from the 
owner? Suppose the cashier of a bank 
should fraudulently and collusively deliver 
up to the parties any notes or securities dis- 
counted for them at the bank, or any prop- 
erty, lodged as a pledge or collateral secm-i- 
ty, in known violation of his duty; would 
not the whole proceeding be a mere nullity, 
and treated as such in law, to all intents 
and purposes? It seems to me, that no 
doubt eoiild possibly exist in either of these 
cases. 

At the argument, I put a case to the learn- 
ed counsel for the claimant, to this effect 
The 49th section of the collection act of 
1799, c. 128 D. Stat 664, c. 22], requu:es an 
entry of the goods, and an estimate of the 
duties due thereon, to be made by the col- 
lector; and upon the estimated duties being 
paid, or secm'ed to be paid, it then, and not 
before, authorizes the collector to grant a 
permit to land Them. These, therefore, are 
preliminaries to tue grant of the permit 
Suppose, there should be no entry, no esti- 

" See, also, 1 Story, Eq. Jur. § 230, and note; 
and note to Lambert v. Atkins, 2 Camp. 272, 
273. 
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mate of the duties, and no payment made or 
secmiry given for the duties; but the collec- 
tor should, notwithstanding, knowingly and 
fraudulently, in collusion with the consignee 
or importer, give a permit to land the goods, 
<md they were accordingly landed; would 
such a permit, under such circumstances, be 
a lawful permit, and protect the goods from 
forfeiture? No answer was given to this 
ease; and, in my judgment, no other satis- 
factory answer can be given, but that in 
such a case the permit would be a mere nul- 
lity, and not a legal instrument. Now, In 
no substantial respect whatsoever does that 
ease differ from the present. Here, no true 
entry, or honest estimate of duties, has ever 
been made; the duties justly due have never 
been paid, or secured to be paid. In each 
case, the transaction is eijually a gi-oss and 
palpable fraud; and the more or Jess of ag- 
gravation in the circumsrances cannot change 
the legal result. It makes no difference in 
the concoction of the fraud, in legal intend- 
ment, whether it defrauds the government 
of the whole, or of the half, or of the quar- 
ter of the legitimate duties. It is still tainted 
and putrescent throughout. It is in laiawn 
violation of law; and no act, done in known 
violation of law, can be admitted to have any 
legal validity. It would be a contradiction 
in terms. Upon the whole, I am entirely sat- 
isfied, upon full deliberation, that the permit 
in the present case, if obtained by fraud and 
collusion between the claimant and the de- 
puty collector, (as the jury have found it 
was,) was utterly void, and a mere nullity, 
and never had any legal existence as a per- 
mit. The cases of Gutts v. U. S. [Case No. 
3,522]; U. S. v. Lyman [Id. 15,647]; and John- 
son V. U. S. [Id. 7,419], involved many con- 
siderations dh-ectly applicable to the present 
point; and I see no reason to be dissatisfied 
with those judgments. 

In respect to the other point, whether the 
first count, alleging, that the goods were 
landed without a permit, can be supported 
by the proof of a permit granted by fraud 
and collusion between the claimant and the 
deputy collector, it does not appear to me to 
involve any serious difficulty. The argument 
is, that the special circumstances of fraud 
ought to have been set forth in the count, 
and then the conclusion of law stated, that 
thereby the permit became void. But it does 
not appear to me, that this argument is well 
founded. It is a general rule in pleading, 
that the party may declare upon the case ac- 
cording to its legal effect, and that he need 
not set forth the particular circumstances, 
which bring the case within the reach of the 
general allegations. An action for money 
had and received is maintainable for money 
had and received or retained by fraud; and 
no special count is nt-cessfiry. So, in the ease 
of Anthony v, Wilson, 14 Pick. 303, already 
cited, it was held, and in my judgment with 
entire accuracy, that the party may support 
an issue of no license, by proof that the li- 



cense set up in the case was founded in 
fraud. That is a case directly in point to 
the present objection. Whelpdale's Case, 5 
Coke, 119, has been cited to the contrary; but 
it does not appear to me to support it, when 
examined in its just bearing. The ti'ue dis- 
tinction is between deeds, which are void ab 
initio, and deeds, which are voidable only. 
In the former case, the plea of non est fac- 
tum is entirely proper; in the latter, a spe- 
cial non est factum is required. Lord Ellen- 
borough stated the true distinction in Lam- 
bert V. Atkins, 2 Camp. 272, 273; and it was 
affirmed and iUusti'ated by !SIr. Justice Put- 
nam, in Anthony v. Wilson.'* The moment, 
that it is ascertained, that any act, deed, or 
instrument is founded in fraud, that act, 
deed, or instrument must be treated as a nul- 
lity, and as if it had no legal existence in re- 
lation to the injured party. It seems to me, 
therefore, that upon the strictest rules of 
pleading, the present objection is not main- 
tainable, even if, in cases of revenue seiz- 
ures, one were disposed to import into infor- 
mations and libels all the niceties of the 
common law in other cases. In new cases, 
not governed by antecedent authorities, I 
should not incline to support mei'e technical 
niceties, or to give them a wider range. The 
days for such subtleties are, as I trust, in a 
great measux*e passed away. 

It has been suggested, that parol evidence 
is not, and ought not to be admitted to prove 
fraud in making entries, or invoices of goods, 
or in obtaining permits, after the goods have 
passed from the custom house, and have un- 
dergone the regular inspection of the public 
officers. This is pressed upon the gx'ound of 
the supposed danger and public inconven- 
ience of such evidence, after the goods can 
no longer be inspected and examined, so as 
to justify or to repel the presumption of 
fraud; and the dangers to subsequent bona 
fide purchasers of the goods. I cannot ad- 
mit the argument to be well founded in point 
of law. I know of no case, where parol evi- 
dence is not admissible to establish fraud, 
even in the most solemn transactions and 
conveyances. What ■flrould become of prose- 
cutions for perjury in swearing to false in- 
voices, if we were to exclude parol evidence 
to show the true cost, or the actual sworn 
value of the goods? What should we do in 
cases of fraudulent conveyances to cheat 
creditors, or of fraudulent deeds, procured 
by tmdue influence, or gross violence, or 
meditated imposition? What should we do 
in cases of forgery by alteration of written 
instruments, or of the utterance of false bank 
bills? The present bill of exceptions does 
not, indeed, raise any question of this sort; 
and, therefore, it is imnecessary to dwell on 
it But I desire not to be understood for a 
single moment to doubt the entire propri- 
ety, and even necessity of allowing parol 

"See, also. Com. Dig. "Pleader," W. 2, IS; 
1 Chit. PI. (3d. Ed.) 479. 
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evidence in all cases of fraud. Upon the 
wlxole, my opinion is, that the judgment of 
the court below ought to be affirmed with 
costs. 



Case l^o. 1,689, 

BOTTOMLEY v. UNITED STATES. 
[1 Story, 153.] ^ 

Circuit Court, D. Massachusetts. May Term, 

1810. 

MAissuAii— Fees— AD5IIKALTT Practice. 

1, The marshal's fees for the custody of 
goods in cases of seizure, and other proceed- 
ings in rem, are not honorary, but are depend- 
ent upon the precise regulations of law, or in 
the absence of such regulations, are to be al- 
lowed upon the principles of a quantum meruit, 
graduated by the ordinary value of similar serv- 
ices, and dependent upon the circumstances of 
each particular case. 

[Cited in Jerman v. Stewart, 12 Fed. 275; 
The John E. Mulford, 18 Fed. 456.] 

2. The practice in the admiralty is to refer 
disputed cases of this nature to an auditor, 
to examine the evidence, hear the parties, and 
report the case to the court for a final decision. 

This case having been disposed of upon 
the merits [Bottomley v. U. S., Case No. 
1,G8S], a question afterwards arose as to the 
charge in the bill of costs of the marshal 
for custody fees for keeping the goods. It 
was briefly spoken to by Gray, for the 
claimant, and by the marshal pro se. 

STORY, Circuit Justice. The question, as 
to the fees of the marshal for custody of 
goods in his possession, in cases of seizure 
and other proceedings in rem, has lately 
in several cases, and particularly in the case 
of the ship Nathaniel Hooper, come before 
this court for consideration. The court has 
been asked to lay down some general rule, 
which should apply to all cases, and thus 
furnish to the marshal, as well as to the 
other parties in interest, a dear guide to 
direct their conduct. I have had occasion 
to state, that it Is utterly impracticable for 
the court, according to my judgment, to lay 
down any general rule, which would not 
work with great inequality and injustice in 
many cases. We might just as well be 
required to lay down a general rule ap- 
plicable to all cases of salvage, where the 
circumstances are almost infinitely various. 
I am aware, that in another district (New 
York) certain general rules on this subject 
have been laid down by the learned district 
judge; but even in that district, a power is 
reserved to modify and vary the fees in 
special cases; so that the subject is neces- 
sarily left somewhat afloat in its practical 
operations. But I confess myself by no 
means satisfied with the general provisions 
of those rules. They seem to me purely 
artificial; and, as far as I can gather, they 
mxist produce great inequalities in their bear- 
ing upon the mass of cases. 

^ [Reported by William W. Story, Esq.] 



I have also had occasion to state the 
general doctrine, by which this court is to 
be governed in aU cases of this sort We 
have no right to reward the officers of this 
coui't for their diligent execution of the 
duties of their office by what might be 
deemed a liberal or honorary compensation. 
Our duty is simply to compensate them pro 
opera et labore, following the precise reg- 
ulations of law, where there are any; and 
in the absence of such regulations, giving 
such reasonable compensation, as the like 
labor and services usually receive in the 
ordinary business of life, and such as they 
may fairly be deemed to deserve -upon the 
footing of a common quantum meruit in 
analogous cases. Of course, the marshal 
is entitled to be repaid the actual disburse- 
ments reasonably made by him, for the care 
and custody of the goods by his under 
(keepers or special agents. Beyond this, 
he is entitled to receive a compensation for 
his own superintendence and supervision, 
as well as for his personal responsibility for 
the safe custody of the goods, and for the 
costs and compensation of his imder keepers 
and agents. 

What ought that compensation to be, and 
how shall it be made? It is sometimes said, 
that it should be a fixed commission upon 
the value of the property; sometimes, that 
it should be by a fixed per diem allowance 
during the time of custody, without any refer- 
ence to value; and sometimes, that it should 
be measured by the dm-ation of time and 
the value. But it seems to me that there 
are serious objections to adopting any pos- 
itive rule of either sort A commission upon 
the value of the goods seized, or held in 
custody, might be too small a compensation 
in cases, where the value was small, and 
too great, where it was large. A fixed per 
diem allowance would operate with great 
inequality in the like cases. It would, in 
fact, impose the same burden upon goods 
worth one hundred dollars, which would be 
imposed upon goods worth one hundred 
thousand dollars. Besides; the labor and 
care actually required to be bestowed on the 
safe custody of different goods, bears no 
proportion • in any case to their value, or 
the dtnration of the custody. The care re- 
quired in the custody of imperishable goods, 
such as iron, would be very different from 
that required by perishable articles, or arti- 
cles liable to deterioration or leakage. A 
cargo of fruit, of wine, of oil, of pepper, or 
cofi'ee, or of broadcloths, or other dry goods, 
would require far more, and far different 
care, and would, therefore, include far more, 
and far different responsibility from a cargo 
of iron, or giindstones, or mahogany. It 
would be almost absurd to give the same 
commission upon the value of diamonds and 
jewelry, and gold and silver coin, the sub- 
jects of salvage, which might be placed in 
the vaults of a bank; and a cargo of half 
the value, which was liable to daily deterio- 
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ration or injury, and required daily exam- 
ination and scrupulous watching. 

It appears to me, therefore, that there is 
an intrinsic, and I had almost said an 
insurmountable diflicultj', in establishing any 
general rule as to compensation, which would 
not operate inequitably and unequally, and 
even, in some cases, with harsh injustice. 
The compensation, it seems to me, must, 
therefore, in all cases of dispute, be decided 
by the court with reference to all the cir- 
cumstances of, the particular case. The na- 
ture of the goods, whether perishable or im- 
perishable; whether liable by exposm*e to 
deterioration, loss, or injury, or not; wheth- 
er requiring more or little care, and also the 
value of the goods, and in many cases, the 
length of time of the custody of the goods, 
and the degi'ee of responsibility attaching to 
the officer, and the degree of vigilance re- 
quired of him;— these, as well as the hazards, 
which, in peculiar cases, he mas'" be com- 
pelled to incur, are all fit ingredients to be 
talcen into consideration by the court in 
awarding compensation to the marshal for 
custody. In general, I should deem it my 
duty to refer such matters in cases of dis- 
pute to some proper person, as auditor, to 
tear the parties and examine the evidence, 
and report tlie case to the court for a final 
■decision. This is the ordinary practice in 
admiralty. On the present occasion I shall 
do so, if the parties desire it. It will be 
rare, that in common cases any question of 
this sort will arise. The court place confi- 
dence in their officers, and presume, that 
they wiU charge no more than w^hat is a 
just and reasonable compensation; and that 
usually is so well understood in practice, that 
I am quite sure, that there cannot be any sub- 
•stantial difficulty in an amicable adjustment. 
It is but justice to the present marshal to 
state, that the court have no reason to be- 
lieve, from his general fidelity and honorable 
discharge of his duties, that he entertains 
the slightest desire to receive any compen- 
sation beyond what he is justly entitled to 
for his labor and services, and responsibility 
in the present case. Referred to an auditor. 
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BOTTS et al. v. CRENSHAW. 

[Chase, 224J ^ 

Circuit Court, D. Vir^nia. May Term, 1868 

Prixcipal axd Agext — Revocation of Agesct 
BY Civil Wak — Investment is Confederate 
Bonds — Li ability of Agent foe. 

1. The late civil war did not revoke an 
agency established in one of the southern states 
before the war, by a citizen of one of the 
northern states. 

[See note at end of case.] 

2. An attorney in Virginia collected a claim 
entrusted to him before the war by a citizen of 

* [Repoi'ted by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



Kentucky, in Confederate money, during the 
war, and invested the same in Confederate 
bonds by order of a Virginia state court. He is 
liable after the war for the value of the Con- 
federate money, as of the date when he re- 
ceived it. 

[Followed in Head v. Starke, Case No. 6,- 

293.] 
[See note at end of case.] 

3. An order of the hustings court of the city 
of Richmond, authorizing the attorney to in- 
vest funds collected by him for citizens of Ken- 
tucky in Confederate bonds, which perished by 
the result of the war, will not be recognized 
in this court. 

[See note at end of case.] 

At law. This was an action brought by 
plaintiffs [Botts and Darnall], citizens of 
Kentucky, against the defendant, a citizen 
of Virginia, to recover the amount of cer- 
tain claims entrusted to him before the war, 
as attorney-at-law, for collection. It ap- 
peared that one Green owed the plaintiffs 
money, for which he gave them his negotia- 
ble notes, which fell due before the war, and 
were not paid by Green. The plaintiffs then 
sent the notes to Crenshaw, a practicing at- 
torney of the courts of Richmond, Virginia, 
for collection. Green got into pecuniaiy dif- 
fictilties after the war commenced, and when 
it was impossible for Crenshaw to communi- 
cate with his clients. Under these circum- 
stances, he compromised the notes at eighty 
cents on the dollar, and received that sum 
in Confederate money, and subsequently 
finding it depreciating on his hands, applied 
by petition to the hustings eom't of the city 
of Richmond, a court of general equity jm-is- 
diction, and which, with other courts of 
Virginia by an act passed in lSo3, had spe- 
cial authority to order fiduciaries on their 
petition to invest trust funds in bonds of 
the state, or of the Confederate States, for 
authority to invest this money thus collected 
in Confederate bonds— which authority was 
given, the investment made, and the bonds 
perished with the power which created 
them. 

CBASB, Circuit Justice. The agency cre- 
ated by the plaintifE in the defendant was 
not terminated by the status of war. It con- 
tinued with ah. its rights, duties, and obliga- 
tions> It is for the jm-y to say w^hether this, 
agency authorized the defendant to compro- 
mise this debt tmder the circumstances, and 
to recover payment of it in Confederate cur- 
rency. If they find that defendant had such 
authority, then they must find the value of 
such currency, when defendant received it 
in gold, and render their verdict for the 
plaintiff for such amount. The order of the 
hustings court of Richmond, ordering and 
authorizing defendant to invest the funds of 
the plaintiffs in his hands, they being citi- 
zens of a state adhering to the United States 
residing there, can not be recognized by this 
court, because it is an act in derogation of 
the rights of persons beyond the jiu-isdiction 
of the de facto government of Virginia, of 
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whicli that court was a constituent part, and 
because it is an act, the tendency and effect 
of whicli is to sustain the course of the 
Confederate government and aid it in its 
struggle against the United States. Ordi- 
nary acts of government relating to mar- 
riage contracts, conveyances, mils, &c., done 
by the de facto government, will be sustain- 
ed and enforced by the federal eoiu:ts; but 
such acts as the one in question can not be. 
The jury found for the plaintiff the value 
of the Confederate cm'rency in gold at the 
time of its receipt, and the court ordered the 
judgment to be entered generally for the 
amount so foimd. 

[NOTE. In time of war, contracts directly 
or indirectly made with persons within the 
enemy's territory are void. XT. S. v. Lapene, 17 
Wall. (84 U. S.) 601; Filor v. U. S., 3 Ct. CI. 
2.">: Sfoholpfield V. Eichelberger, 7 Pet. (32 U. 
S.) 5S6. But a contract made when both par- 
ties are within the hostile lines is lawful. Cra- 
mer v. tr. S., G Ct- CI. 381; Montgomery v. 
XT. S., 15 "Wall. (82 U. S.) 395, affirming 5 Ct. 
CI. 648; U. S. v. Grossmayer, 9 Wall. (76 U. 
S.) 72, reversing 4 Ct. CI. 1. Civil war doess 
not terminate an agency established prior there- 
to by residents resnectiyely of the hostile sec- 
tions (Anderson v. Bank, Case No. 354; Doug- 
las v. TJ. S., 14 Ct. CI. 1); and the principal 
may accept the beneficial acts of the agent 
(Mayer v. TJ. S., 3 Ct. CL 249). See Quigley 
V. IT. S., 13 Ct. CI. 367. See. also, Stoddart v. 
TJ. S., 4 Ct. CI. 511, to the effect that war sus- 
pends the relation. 

[An investment of trust funds in Confederate 
securities, although by order of a court, is 
illegal, and docs not relieve the depositor from 
liability. Horn v. Lockhart, 17 Wall. (84 TJ. 
S.) 570; Head v. Starke, Case No. 6,293; Mi- 
con v. Lamar, 1 Fed. 14; Van Epps v. Walsh, 
Case No. 16,850. The courts of the Confed- 
erate States had no Jurisdiction to affect the 
rights of citizens residing in loyal states. Liv- 
ingston V. .Jordan, Id. 8,415; Cuyler v. Perrill, 
Id. 3,523; Hickman v. Jones, 9 Wall. (76 U. S.) 
197. And see French v. Tumlin, Case No. 5,- 
104; Ketchum v. Buckley, 99 U. S. 188.] 
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Case 'No. 1,691. 

BOUCICAULT V. FOX et al. 

[5 Blatchf. 87.]^ 

Circuit Court. S. D. New York. Oct. Term, 
1862. 

Counxs— Power to G-rast Non-Suit— CoPTRionT 
— ^ixfrikgement — evidence — assignment and 
License— Rights op Licensee — Abandonment 
— What may be Copyrighted. 

1. A court of the United States is not em- 
powered to grant a non-suit, in a case where 
evidence has been taken. 

2. On the trial of an action for the viola- 
tion of a copyright of a play, it is not compe- 
tent, for the purpose of showing that the play 
was dramatized from a certain book, to prove 
by a witness a part of the contents of the 
book, or the identity or resemblance between 
such part and passages in the play, neither 

* pReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
3FJ2D.CAS. — 62 
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the book nor the play being produced in court, 
nor any reason for their non-production being 
slaown. 

3. Nor is it competent, on the production of 
the book, to ask a witness to take the book and 
say whether its scenery, incidents, and language 
are not substantially the same as those of the 
play, the play not being produced nor its con- 
tents proved. 

4. A person who agrees to write a play, to be 
acted at the theatre of another person, and to 
act in it himself as long as it will run, and re- 
ceive a share of the profits as a compensation, 
does not thereby confer upon any one the legal 
or ectuitable title to the play, and is entitled to 
take out a copyright for it, even after it has 
been acted at such theatre. 

5. Nor does the performance of such play in 
public, or the performance of it at such theatre, 
with the consent of its author, for a compensa- 
tion to him-, constitute any evidence of his 
abandonment of the manuscript to the public 
or to the profession of players. 

[Cited in Boucicault v. Hart, Case No. 1,- 
692; Thomas v. Lennon, 14 Fed. Sol; Par- 
ton V. Prang, Case No. 10,784.] 

6. The rule stated for determining whether a 
copyrighted work is an original one in the 
sense of the law. 

1.7. A dramatic composition is entitled to 
copyright as original, although a reproduction 
of old materials in a new form and combina- 
tion.] 

[See Greene v. Bishop, Case No. 5,763; Em- 
erson V. Davies, Id. 4,436; Lawrence v. 
Dana, Id. 8,136.] 

[8. Cited in Boucicault v. Hart, Case No. 
1,692, to the point that, irrespective of stat- 
ute, an author has no exclusive right to mul- 
tiply copies or control subsecLuent issues after 
the first publication of his work.] 

rO. Cited in Yuengling v. Sehile, 12 Fed. 106, 
to the point that a copyright may be as- 
signed, to be transferred to a person not enti- 
tled, under the act, to take out a copyright.] 

At law. This was an action to recover 
damages for the representation, by the de- 
fendants [George L. Fox and James W. 
Lingard], at the New Bowery Theati-e, in 
the city of New York, of a play called "The 
Octoroon," in violation of the rights of the 
plaintiff [Dion Boucicault], as the author 
and owner of the copyright thereof. The 
plea was the general issue. At the trial, 
the plaintiff had a verdict for $500 damages. 
The defendant now moved for a new trial. 
jTDenied.] 

Henry A. Cram, for plaintiff. 

James R. Whiting, for defendants. 

SBGCPMAN, District Judge. The plaintiff, 
who was an actor, and a dramatic author, 
made an arrangement with one Stuart, then 
the lessee of the Winter Garden Theater, in 
the city of New York, by which the former 
was to become the stage manager, and gen- 
eral director of the theatre. The particulars 
of this arrangement are of -no importance 
here, as the undisputed proof in the case is, 
that it was either never definitely settled, in 
all Its terms, or, if it was, that it was aban- 
doned before the production of the play in 
question. Under that arrangement, how- 
ever, such as it was, the plaintiff performed 
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the duties of stage manager, for some weeks, 
during which the theatre was at first suc- 
cessful, but, the receipts tailing off, a new 
iu-rangement was made, under which "The 
Octoroon" was written and brought out by 
the plaintiff. It appears, incidentally, in 
the evidence, that Stuart had, some time be- 
fore, assigned his interest, as lessee of the 
tlioatre, to one Fields, in trust for tlie bene- 
fit of certain of his creditors, although he con- 
tinued to direct its operations, with the ap- 
probation, and imder the control, of his trus- 
tee. The agreement under which "The Oc- 
toroon"' was produced, was, therefore, made 
with the assent of this trustee, and tlie as- 
signment is here mentioned only for the 
purpose of exphiining that fact, as it has no 
bearing on the merits of the controversy. 
By one of the terms of this agreement, the 
plaintiff was to write tliis play, and he and 
his wife were to perform in it as long as 
it would run, at the Winter Garden. He 
wrote it. and it was brought out about the 
(!th of December, 1S59. The plaintiff and 
his wife took part in performing it until 
tlie 13th of the same month, when they with- 
drew, and the plaintiff declined to continue 
liis oAvn or his wife's services any longer. 
The play was, hOAvever, kept on the stage, 
at this theatre, for several weeks after, al- 
though the plaintiff's connection with the 
theatre had ceased on the 13th of December. 
On the 12th of December, the plaintiff took 
out a copyright for the play. On the 17th 
of December he commenced a suit in eq- 
uity-, in tliis com-t, to restrain Stuart and 
Fields from any further representations of 
the piece. Tlie performance of the play con- 
tinued at the Winter Garden until Satm-day 
evening, the 21st of January, ISOO. Avhen it 
A^'as M'ithdraAvn, and, on the Monday even- 
ing following, it was brought out by the de- 
fendants at the New Bowery Theatre, where 
it was performed for nine successive nights. 
It is for these nine performances, at the lat- 
ter theati-e, that this action was brought. 

While the performance of the play was 
proceeding at the '\A''inter Gax'den, a negotia- 
tion was opened between tlie defendants, 
through their treasurer and agent, one Try- 
on and Stuart, for the purchase of whatever 
right the latter had in the manuscript, and 
also for the purchase of the scenery by 
which the performance was illustrated, 
-which resulted in a verbal agreement be- 
tween them, by which the defendants -were 
to have all the riglits of Stuart to the manu- 
script, and in its representation, for one 
liundred dollars. A further sum v^-as agreed 
on for the scenery. The play was then an- 
nounced for the Xew BoweiT Theatre, by 
the defendants; in the following card. "To 
the public. Messrs. Fox and Lingard beg to 
inform their patrons and the public, that 
they have purchased of W. Stuart, Esq., the 
proprietor of the 'Winter Garden,' the suc- 
cessful drama of the 'Octoroon,' with all tlie 
scenery, properties, music, machinery, and 



everything appertaining to the piece, which 
will be produced in the &c." During the 
negotiations between the defendants' agent 
and Stuart, the latter informed him that his 
right to the play was in suit, then pending, 
but the agent insisted that the right to the 
manuscript, and to the performance of the 
play, was in Stuart, and concluded the al- 
leged pm'chase and received from Stuart a 
copj'', the original being stiU in tlie hands of 
the plaintiff. This copy had been taken by 
Stuart, (whether with or without the con- 
sent of the plaintiff does not appear,) before 
the latter withdrew from the Winter Gar- 
den, as Stuart says, "for feai- of accidents," 
and it would seem that it was from this 
copy, whenever reference to it was needed, 
that the piece was performed at this theatre 
after the plaintiff withdreAv. 

On the trial, the plaintiff proved the per- 
formance of the piece at the defendants' 
thoati-e for nine nights, from the 23d of Jan- 
uary to the 1st of February, inclusive. On 
this point, there was no oijposing proof. 
The plaintiff also proved, from the record of 
copyrights, in the possession of the clerk of 
the district court for the southern district of 
New York, tliat he obtained a copyright for 
the play on the 12th of December, ISoO. 
The records of the suit in equity brought by 
the plaintiff against Stuart and Fields, was 
also offered in evidence, for the purpose of 
fixing the dates of the commencement and 
termination of that suit, to which tlie de- 
fendants objected. The comt admitted the 
evidence only for the pm'pose for whigh it 
was offered, and the defendants excepted. 
This exception has not been noticed on this 
argument, on the ground, no doubt, tliat the 
subsequent facts proved by the defendants' 
witness, Stuart, that such a suit was pend- 
ing, and that he communicated the fact to 
the agent of the defendants when he pro- 
posed to purchase the play, renders the 
dates proved from this record clearly rele- 
vant. This exception requires, therefore, no 
further notice. 

The plaintiff having rested his case, the 
defendants moved for a non-suit, on the 
ground that the declaration did not allege 
that any copyright of the play had ever been 
talven out by the plaintiff, and on the f m-ther 
ground that the plaintiff had, by his own 
showing, by performing the piece for hire, 
dedicated the right to others, and abandoned 
his right to play the piece and to a copy- 
right, except as regarded the mere right to 
print and publish the same. The court over- 
ruled this motion, on the ground that the 
com-ts of the United States are not em- 
powered to grant non-suits, in cases where 
evidence has been taken; to which the de- 
fendiints excepted. This exception, too, has 
not been mentioned on the argument. Tne 
ruling of the com*t was in conformity to 
well settled authority and long practice. 
Doe V. Grymes, 1 Pet. [26 U. S.] 469; D'Wolf 
V. Rabaud, Id. 47G, 497. 
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The defendants then introduced in .evi- 
■dence, among other things, the agi"eement 
between Stuart and the defendants, through 
their agent, for the purchase of the play, 
wliich has ah'eady heen mentioned. They 
also proved that bills and advertisements 
announcing the play, at the New Boweiy 
Theati-e, stated that it was to be performed 
there by permission of Stuart, and that the 
plaintiff 'saw some of the bills and posters 
making this annoimcement, and did not ob- 
ject to or forbid the performance. The de- 
fondants also called as a witness John S. 
Dasalle, who stated that he was one of the 
editors of the Sunday Times newspaper; that 
he had seen the performance of "The Octo- 
roon;" that he knew a novel called "The 
Quadroon," written and published by Mayne 
Keld; that it was published before "The 
Octoroon" was heard of; and that he was 
familiar with its contents. The defendants' 
-counsel then put the following question to this 
witness: "Can you state whether the inci- 
dents contained in "The Quadroon" are the 
same as those contained in the drama of 
"The Octoroon?" This question was object- 
■ed to, on the ground that the book itself was 
not produced, and the question was excluded, 
and an exception was talcen. The witness 
was then asked, if he could state, from recol- 
lection, any . passages contained in "The 
Quadroon," which were similar to those in 
^'The Octoroon." This question was object- 
ed to, and the court excluded it, to which the 
-defendants excepted. The defendants then 
•offered to prove, by the statements of the 
witness, that the play was dramatized from 
the book and was not an original play. This 
evidence, in this form, was objected to and 
excluded. Finally, the defendants produced 
the book, and asked the witness to take it 
and say whether the scenery, incidents, and 
language were not substantially the same as 
those of the play. This question, also, was 
■excluded. As these rulings were excepted- 
to, and have been referred to on the argu- 
ment, we will notice them here. Of all ex- 
cept the last, it needs only to be said, that 
neither the book nor the play had been, pro- 
■duced in court The book was in print, and 
•could easily have been obtained. To under- 
take to px'ove a part of its contents, or to ask 
the witness whether such part was identical 
, with, or resembled passages in, the play, was 
wholly inadmissible, imder any knoT\'n rule 
■of evidence. Whenever matter which is in 
print or in writing is presented to a court or 
a jury, for the purposes of construction, or to 
•establish proof of identity, resemblance, or 
dissimilarity, the documents themselves must 
"be presented for the inspection of the ti-iers, 
or, on proper reason for their non-production 
being shown, their contents must be proved. 
The rule is trite, familiar, and imperative, 
Nor was the difficulty removed by produ- 
cing the book, prior to the last question put 
to the witness. The witness was asked to 
take the book and say whether the scenery. 



incidents and language were not substan- 
tially the same as those of the play. The 
play had not been produced, nor had its con- 
tents been proved; nor was the witness 
called upon to give any passage from it, for 
comparison with any part of the book. Ta 
take the opinion of the witness, under these 
circumstances, would be to substitute his 
judgment for that of the triers, and that, 
too, in the absence of the evidence upon 
which his judgment was founded. The rul- 
ings of the court, excluding these questions, 
were, therefore, correct. 

At the dose of the evidence, the defend- 
ants requested the court to charge the jury 
as follows: 1. That the employment of the 
plaintiff by Stuart, to write the play, and 
its production and performance by the plain- 
tiff, for hire, was a dedication to the profes- 
sion of players, of the right to play the piece. 
2. That the writing the play for hire and 
compensation paid to the author and its de- 
livery to Stuart, gave not only the title to 
the play, but a right to its use, as a literaiy 
composition. 3. That the voluntary public 
performance of the play, for hire, is such a 
publication as to amount to a dedication of 
the play to the use of the public. 4. That it 
was the duty of the plaintiff, under the 
circumstances of this case, to have given no- 
tice of his dissent to its performance by 
the defendants, and his failm-e to do so es- 
tops him from alleging a want of assent. 
This last request was subsequently modified, 
and the com't was asked to charge, that if 
the jmr were satisfied that the plaintiff dai- 
ly, or, dm'ing the time, frequently, saw one 
of the defendants at the place at which the 
piece was being performed, and saw the an- 
nouncement of it, and knew that it was being 
played thex'e, it was, as matter of law, his 
duty to express his dissent from the playing; 
otherwise, the jury have the right, if they 
think proper, to draw the inference that it 
was with his assent. The court refused to 
charge according to the several requests of 
the defendants, to which refusal they except- 
ed. They also excepted to the charge in the 
following particulars: 1. That the piece was 
an original play, and that the plaintiff was 
the author and entitled to a copyright 2. 
That the plaintiff was entitled to the literary 
property in the play. 3. That the neglect to 
dissent did not constitute assent. 4. That 
there was no evidence of the abandonment 
of the play by the plaintiff. 5. That Stuart 
had no right that he could sell to the defend- 
ants in this suit. The charge of the court 
will suflaciently appear, as we proceed to ex- 
amine the following propositions, which con- 
dense the points presented in this controver- 
sy. The last of these propositions is not 
strictly in the case, but, by a hberal arrange- 
ment of counsel, it is submitted for our ex- 
amination. These points are: 1. Was this, 
on the imdisputed evidence in the case, an 
original play, and the production of the plain- 
tiff? 2. Was the literary property in the 
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composition, and tlie exclusive right to its 
representation, in tlie plaintiff? 3. Is there 
any evidence that he had abandoned to the 
public any of his rights? 4. Is there any 
evidence except that which was submitted to 
tlie jury, that he assented to the performance 
t)f tlje play by the defendants? 5. By a care- 
ful comparison of the booli called "The Quad- 
roon" with this play, is there any evidence 
disclosed of a want of originality in the lat- 
ter, which would be sufficient to support a 
verdict for the defendants, founded upon 
that evidence? 

The first point we have to consider re- 
lates to the authorship of the play. On 
this, the evidence of Stuart, the defendants' 
witness is clear and decisive, at least suffi- 
ciently so to establish a prima facie case, 
both as to authorship and originality. He 
states, that the play was written by the 
plaintiff, under the special aiTangement al- 
ready referred to. It was to be a new play, 
and, as such, was put on the stage and had 
a successful run. Its originality does not 
appear to have been doubted by Stuart, who 
was familiar with the cm-rent dramatic lit- 
erature of the day. It was virtually con- 
ceded, on tlie trial, that the plaintiff con- 
structed and wrote the play, although it was 
insisted that he drew his materials from 
"The Quadroon," to such an extent, and 
with so little modification, as to destroy his 
claim to originality. But the evidence of- 
fered in support of this latter claim, was, 
we tliink, properly ruled out, for the reasons 
already given. A clear prima facie case on 
this point having been made out, and noth- 
ing having been shown to rebut it, there 
would have been no error if the charge had 
assumed the fact as proved. This, however, 
was not the precise form of the charge. The 
language used was, that "if it was the orig- 
inal production of the plaintiff, the title was 
in him." But it is unnecessary to discuss 
this point at any length. A verdict for the 
defendants, resting on this feature of the 
case and on the evidence as it stood, could 
not be sustained. It would be clearly a 
verdict against evidence. The question 
whether or 'not, in point of fact, the use 
made of the materials of "The Quadroon," 
in the construction of the piece, was such 
as to deny to the latter the claim of orig- 
inality, will be hereafter considered. 

Om- next enquiry is— Was the literary prop- 
erty in the composition, and the exclusive 
right to its representation, in the plaintiff? 
The questions, under this head, relate to the 
bearing, on tlie plaintiff's title, of the fact, 
that lie wrote the drama while in the employ 
of Stuart and for hire, and also to the proof 
of his copyright. It is proper here to revert 
to the agreement under which this play was 
produced by the author. That agreement 
was, that he should write this play and, per- 
haps, some other plays, and that he should 
contribute his and his wife's services at the 
Winter Garden Theatre, as long as the plays 



would run there, and receive half the prof- 
its, as a compensation. This cannot be con- 
strued into a contract, conferring upon Stu- 
art, or any one else, the legal or equitable 
title to this drama. The title to literary prop- 
erty is in the author whose intellect has giv- 
en birth to the thoughts and wrought them 
into the composition, unless he has trans- 
ferred that title, by conti'act, to another. In 
the present case, no such conti'act is proved. 
The. most that could possibly be said, in re- 
gard to the right of Stuart, or his trustee, 
in the play, is, that the arrangement entitled 
them to have it performed at the AViutor 
Garden as long as it would run. There is 
not the slightest foundation upon which 
they, or either of them, can rest a claim to 
the literary property in the manuscript. 
That property was in the plaintiff, subject, 
at most, to a license or privilege, in favor of 
Stuart and Fields, to have the piece per- 
formed at the Winter Garden. Whether the 
plaintiff was guilty of a breach of that part 
of his agreement which bound him to be- 
stow his own and his wife's services, we 
need not enquire here. Such a breach, if 
proved, would not vest the proprietors of the 
theati-e with the title to "The Octoroon.". A 
man's intellectual productions are peculiarly 
his own, and, although they may have been 
brought forth by the author while in the 
general employment of another, yet he will 
not be deemed to have parted with his right 
and transferred it to his employer, unless a 
valid agreement to that effect is adduced. 
Publishers, when they employ authors in 
particular literary enterprises, of course set- 
tle, in the terms of their contracts, the rights 
of each party and the ownership of the copy- 
right. This was not the case of writing a 
book for publication and general circulation. 
The play was to be produced, so far as Stu- 
art and Fields were concerned, for a special 
pm'pose, and their rights are co-extensive 
only with that special purpose, which was, 
that the play should be brought out by the 
plaintiff at the Winter Garden, and be per- 
formed as long as it would run. The con- 
tract cannot, by the most liberal construc- 
tion, be expanded beyond this. Under these 
circumstances, the plaintiff was entitled to 
the copyright which he obtained. The proof 
of the obtaining of such copyright made a 
clear prima facie case, and no countervail- 
ing evidence was offered. The evidence in 
the present case is the same as in tlie case 
of lioberts v. Myers [Case No. ll.OOUJ. 

We come now to the third proposition— Is 
there any evidence, in the case, that the 
plaintiff had abandoned his rights to the pub- 
lic? It appears, in the proof, that the play 
was performed at the Winter Garden, under 
the agreement, and, of course, with the con- 
sent of the plaintiff, for some six nights be- 
fore the copyright was taken out. This is 
all the evidence there is of an abandonment 
to the public. From this the defendants 
argue, that such a public representation for 
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profit, prior to the taking out of a copyriglit, 
was a dedication, to the public, or, at least, 
to the theatrical public, including the profes- 
sion of players, of the right to represent the 
play on the stage. No printed copy of the 
play having ever been circulated, it is not 
seriously contended that the plaintifiE de- 
prived himself of the right to print and pub- 
lish it This, natui-ally, brings us to an ex- 
amination of the statute upon which the 
plaintiCe rests for protection, and upon which 
his snit is founded. It is the act of August 
IStli, 1856 (11 Stat 138), and provides, that 
"ABj copyright hereafter granted under the 
laws of the United States, to the author of 
any dramatic composition, designed or suited 
for public representation, shall be deemed 
and taken to confer upon the said author or 
proprietor, his heirs, or assigns, along with 
the sole right to print and publish the said 
composition, the sole right also to act, per- 
form, or represent the same, or cause it to 
be acted, performed, or represented, on any 
stage or public place, dui'ing the whole pe- 
riod for which the copyright is obtained." 
The object of this statute is apparent, at a 
glance. It is to secm-e to the author of a 
copyi'ighted play the sole right to its per- 
formance in any public place, after it is print- 
ed. While it is in manuscript he needs no 
protection. Manuscripts are protected by 
the common law, as well as by the 9th sec- 
tion of the act of Febi-uary 3d, 1831, (4 Stat 
43S); Wheaton v. Peters, 8 Pet [33 U. S.] 
591, 657; Jones v. Thorne, 1 N. Y. Leg. Obs. 
408; Bartlett v. Crittenden [Cases Nos, 
1,07G, 1,082]. Whether a copyright had been 
taken out by the plaiutife or not, the defend- 
ants would have had no right to the use of 
his manuscript play; and, although they had 
obtained a copy without the consent of tlie 
plaintiff, a court of equity would have 
promptly restrained them from any use of 
such copy, beyond what the plaintiff had au- 
thorized. The reading of a manxiscript lec- 
tm-e or discom*se, or the performance of a 
manuscript play in public, by the author, 
does not confer upon the heai'er any title to 
the manuscript, or any right to a copy, or to 
the unauthorized use of a copy, which may 
smTeptitiously, or accidentally, pass into his 
hands. The jm-isdiction of the com-ts of the 
United States is, indeed, confined, by the 9th 
section of the act of February 3d, 1831 [4 
Stat 438], to cases of threatened or actual 
printing and publication, and wotild prob- 
ably not include the pubhc performance of 
a manuscript play, unless, indeed, the parties 
should be citizens of different states. But 
the jm'isdiction of the state courts, in suits 
to protect the owners of manusciipts, is com- 
plete, in all other emergencies. The plain- 
tiff, then, being the original author of this 
play, his performance of it in public, or the 
performance of it by the company at the 
Winter Garden, with his consent, for a com- 
pensation to him, cannot be regarded as any 
evidence of his abandonment of the manu- 



script to the public or to the profession 
of players. The copy talien by Stuart, 
Avhether with or without the consent of 
the author, was evidently intended by 
the latter ' for no other use than that 
connected witli its performance at the 
Winter Gai'den, and Stuart had no right to 
put it to any other use, and could confer 
none upon the defendants. The common 
law protected this play, so long as it was in 
manuscript, or, at least, it was protected by 
equitable remedies. Macklin v. Richardson, 
2 Amb. 694; Curt Copyr. 103. The act of 
February 3d, 1831 [4 brat 43G, c. 10], protects 
the right of the author to print and publish 
it The act of August 18th, ISoG [11 Stat 
138, c. 169], supei-adds to the rights of the 
author, the exclusive right to the public rep- 
resentation of the plaj'-, after the copyright 
for printing and publishing it has been grant- 
ed. The only effect of this act on the rights 
of the author, while his production is in man- 
uscript, is, that it gives him a remedy at law 
against a party, after he has taken out his 
copyright, when, before, he possibly had only 
a remedy in equity. There can be no evi- 
dence of abandonment to the pubhc or any 
rights growing out of the authorshin of a 
manuscript, drawn from the mere fact that 
the mauusci-ipt has, by the consent and pro- 
curement of the author, been read in public 
by him, or another, or recited, or represented, 
by the elaborate performances and showy 
decorations of the stage. If the reading, 
recitation, or performance is conducted by 
his du'ection, by his agents, for his benefit 
and profit, with the sanction of the law, how 
can it be said to be evidence of his intention 
to abandon his production to the public? 
Suppose Jlrs. Kemble were to read, in her 
um-ivalled manner, a drama of her own pro- 
duction, would The reading be a dedication 
to the public, and authorize any elocutionist 
to read it, who could obtain a copy, against 
the consent of the author? How would it 
change the matter, if she should, instead of 
reading the play, have it brought out by a 
company at Wallack's, or the Winter Garden, 
with all the embellishments which the stage 
can lend? The 'ti-ue doctrine is, that the lit- 
erary property in the manuscript continues 
in the author, so long as he exercises control 
over it, or has the right to control it; and, 
xmtil its publication, no one has a right to its 
use or that of its contents, without his con- 
sent. Therefore, any special use of it by 
him, in public, for his own benefit, is a use 
perfectly consistent with his exclusive right 
to its control, and is no evidence of abandon- 
ment Roberts v. Myers [Case No. 11,906]. 
As to the fom'th proposition, very little 
need be said. It appeared in proof, that 
the plaintiff several times passed the thea- 
tre of the defendants during the time the 
play was in progress there, and that it was 
announced by large bill posters, which he 
must have seen. Indeed, it is conceded, that 
while the piece was being played thei*e, the 
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plaintiff kneTT it, and aid not object, during 
the nine niglits in question. The eoui't was 
aslied to charge the jury, that, as matter of 
law, he ought to have objected, and that 
his failure to do so would warrant the jui-y 
in inferring liis assent to the performance. 
If the defendants had been ignorant of the 
plaintiff's right, and had gone on under a, 
misapprehension of the facts, or if they had 
supposed he assented, they might malie this 
claim with a better grace. But the evidence 
shows conclusively, that Stuart distinctly in- 
formed the defendants' agent, when he went 
to piu-chase the play, that his. Stuai-t's right 
to it was disputed by the plaintiff, in a suit 
then pending. It shows further, that, in- 
stead of relying on the consent of the plain- 
tiff, they imphedly disclaimed it, by pubUcIy 
announcing, in tlieir cards and bill posters, 
that the piece was purchased exclusively 
from Stuart, and was played with his con- 
sent. The plaintiff would be entitled to 
have a verdict against him on the gi'ound of 
his assent, if one had been rendered against 
him on the evidence in this case, promptly 
set aside. The defendants knew, before 
their purchase, that the plaintiff was contest- 
ing, in a court of equity, Stuart's right to 
the play, even his right to perform it at the 
Winter Garden, and, when they purchased 
it from him with this knowledge, they took, 
with it, the most solemn form of dissent 
known to the law, and a notice that, if they 
played the piece, relying on Stuart's convey- 
ance, it was at their own peril. But the 
jury were not directed on this point of as- 
sent, although it is conceived they might 
properly have been, on the gi-ound that the 
l>roof of dissent was clear. They were in- 
sti-ucted, that if the plaintiff assented to the 
performance by the defendants, then he 
could not recover; and that, in determining 
whether he did thus assent or not, they 
could take into consideration his silence 
when the piece was being performed at the 
Xew Bowery Theatre, in connection with 
the other evidence. There was no error on 
this point. 

We come now to the last topic in this con- 
troversy, which relates to the originality of 
this drama, when compared with the novel 
of Mayne Reid, called "The Quadroon." 
Though, as already remarked, not sti'ictly in 
the record, yet the question is one little fitted 
for investigation by a jm-y, and, for reasons 
already given, was not submitted to them. 
The counsel, however, have consented that 
the court maj' compare the two works, and, 
if the play cannot be sustained as an orig- 
inal production, then the verdict is to be set 
aside and a new trial is to be granted. 

It is difficult to lay down any precise rule 
which can be applied in all eases, as a t^t 
of originality. A work may be original in 
the eye of the law, when it is not in the eye 
of the critic. Mr. Curtis, in his instructive 
work on Copyright, well remarks: "A book 
may also be original, in the sense of the law, 



although the materials of which it is coni- 
posed, the hints and sources from which its 
matter was derived, can all be traced out 
In former works, provided the author has 
exercised selection, arrangement, and combi- 
nation, and has thereby produced anything 
new." Curt. Copyr. 177. These are just re- 
flections, and a rule fully as liberal as that 
stated by the writer, must be applied to dra- 
matic compositions, where the materials on 
which the author works are often old and 
well known. Many of the plaj's of Shaks- 
peare ai*e framed out of materials which ex- 
isted long before his time, and were gather- 
ed by him from ancient chronicles, and oth- 
er dusty receptacles of antiquated literature. 
But these dry bones of the past the poet 
combined anew, pouring over them the ef- 
fulgence of his own genius, until they were 
quickened with a new life and adorned with 
a hitherto unknown beauty. Of this, ilac- 
beth is an instance. The original tale, from 
Hollingshed, w^hether a fable or a verity, 
was of very indifferent quality; but Shaks- 
peare, as remarked by Sir Walter Scott, 
"adorned it with a lusti-e similar to that with 
which a level beam of the sun often invests 
some fragment of glass, which, though shin- 
ing at a distance with the lustre of a dia- 
mond, is, by a near investigation, discovered 
to be of no worth or estimation." 

A thorough comparison of the novel and 
the play in this case, will clearly show that 
the latter is an original work, in the sense 
of the law. It is not a copy of "The Quad- 
roon," nor an abridgement of it. The most 
that can be said in favor of their similarity 
is, that the dramatis personae of the play 
are, a portion of them, at least, suggested 
by those that figiu:e in the novel. The prom- 
inent characters in each have some features 
in common, and move in and are acted upon 
by the same social organization; but there 
are points of marked contrast, both in the 
fictitious persons sketched, and the vicissi- 
tudes they experience. Some of the actors 
in the drama, are almost wholly dissimilar 
to their supposed prototypes in the novel; 
and, were it not for their relation to the 
central figure, which is a quadroon girl in 
both the book and the play, their resem- 
blance would hardly have been noticed. 
The author of "The Quadroon" has no just 
cause of complaint against this plaintiff. 
His vested rights have not been invaded by 
the latter, and the policy of the law is to 
encourage literary labor, so far as it can be 
done without infringing upon the rights al- 
ready granted to others. Plagiarism, and 
servile imitations are not to be encouraged. 
Those literary thefts which are committed 
upon copyrighted works the law promptly 
suppresses. The mere copyist, or the slav- 
ish imitator who reproduces old materials, 
substantially in their old form, without new 
combination, is entitled to no protection un- 
der the statute. But the law rests upon no 
code of comparative criticism. It protects 
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alike the humblest efforts at instruction or 
amusement, the dull productions of plodding 
mediocrity, and the most original and im- 
posing displays of intellectual power. This 
law should he liberally consti-ued in favor 
of authors, and, leaving their comparative 
merits to be settled by critics, at the tribimal 
of public opinion, it should protect and en- 
com*age their labors. The fruits of their 
literary toils should be secured to them by 
the highest title, for they keep open the 
springs of thought which feed the intellec- 
tual life of the nation. 

"We are of the opinion that there is no er- 
ror in the record, and that the validity of 
the copjn-ight is fully supported by the orig- 
inalitj' of the play. A new trial is denied. 
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BOUCIGAULT v. HART. 

[13 Blatchf. 47;^ 4 Am. Law Kec. 726; 8 
Chi. Leg. News, 257; 22 Int. Eev. Rec. 150; 
23 Pittsb. Leg. J. 161.] 

Circuit Court, S. D. New York. June 25, 1875. 

coptklgnt — ixjosction — dedication to public 
—Common Law Right. 

1. In order to secure a copyright of a book or 
a dramatic composition, under the Revised Stat- 
utes, it is necessary not only to deposit with the 
librarian of congress a printed copy of the ti- 
tle of the work, but the work must be published 
within a reasonable time after such deposit 
of the printed copy of the title, and two copies 
of the work must, within ten days from its 
publication, be delivered to the librarian. 

[See Chase v. Sanborn, Case No. 2,628; 
Carillo v. Shook, Id. 2,407; Chapman v. 
Ferry, 18 Fed. 539; Jollie v. Jacques, Case 
No. 7,437.] 

2. Where a printed copy of the title of a 
dramatic composition was deposited in October, 
1874, and a bill was filed in February, 1875, 
to restrain an infringement of the copyright of 
the work, but the bill did not allege any publi- 
cation of the work, or any delivery of copies, 
or any reason why the same had not been done, 
it was held, on demurrer, that the bill did not 
show that a complete copyright had been 'ob- 
tained. 

3. The exclusive right to publicly perform a 
dramatic composition, under section 49G6 of the 
Revised Statutes, is dependent upon the exist- 
ence of a copyright therefor. 

[See "Wheaton v. Peters, 5 Pet. (33 XT. S.) 
591; Clayton v. Stone, Case No. 2,872; 
Clemens v. Belford, 14 Fed. 728.] 

4. Under section 4967 of the Revised Stat- 
utes, a person who had printed and published 
part of a dramatic composition, without the 
consent of its author, he being a citizen of the 
United States, and had publicly announced his 
intention to sell copies of the same, was re- 
strained, by injunction, from printing or pub- 
lishing the work. 

[See Boueicault v. Wood, Case No. 1,693; 
Shook V. Rankin, Id. 12,804; Martinetti 
V. araguire, Id. 9,173.] 

5. Where the author of a dramatic compo- 
sition has not printed it, but has only permitted 
and procured it to be represented on the stage 
of a public theatre for his own benefit, and 

^ [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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through his selected channels, he has not aban- 
doned it or dedicated it to the public, nor has 
he published it, within tlie meaning of the pro- 
visions of the Revised Statutes in regard to 
copyrights. 

6. The right of an author of a dramatic com- 
position, to retain and use it for his personal 
benefit, without publication, is a common law 
right. 

7. This court has no power to administer com- 
mon law relief in a suit between citizens of the 
same state. 

[In equity. BiU by D ion Boueicault against 
Joshua Hart. Heard upon demm-rer to the 
bill. Demurrer overruled, with leave to the 
defendant to answer within 30 days.] 

Richard O'Gorman, for plaintiff. 

Ambrose' H. Pm-dy, for defendant. 

HUNT, Circuit Justice. The facts, as al- 
leged in the bill, are as follows: The com- 
plainant, Dion Boueicault, a citizen of the 
United States, and a resident of the state of 
New York, before October 26th, 1874, com- 
posed and wrote a dramatic composition 
called the "Shaughraun," of which he is sole 
proprietor. On the 26th of October, 1874, 
he mailed to the librarian of congress a 
printed copy of the title of this play, and 
received from the said librarian the usual 
certificate setting forth the said filing of the 
title of said dramatic composition, "the right 
whereof he" (said Boueicault) "claims as 
author and propiietor, in conformity with 
the laws of the United States respecting 
copyrights." He complied in all respects with 
all the provisions of the Revised Statutes of 
the United States as to copyrights. On the 
24th of November, 1874, Boueicault caused 
said play to be performed before persons li- 
censed by him to witness the same, at Wal- 
lack's Theatre, for the especial benefit of said 
Boueicault, and such pa'formances have 
continued there for his benefit and profit, 
and said drama has never been performed 
otherwise or elsewhere with his consent. 
Boueicault never printed said play for cir- 
culation or publication or sale, and the play 
is still in manuscrijpt, and has never been 
published, circulated or sold, or copied, or 
used, in any way, with the permission of 
Boueicault, tmless in the said performance 
of said play at Wallack's Theatre, for Bouci- 
cault's benefit. The defendant Hart is own- 
er of a theatre on Broadway, called the 
Theatre Comique. He possessed himself, 
sm-reptitiously, without tlie consent of Bou- 
eicault, of the manuscript of the "Shaugh- 
raun," thus made himself acquained witli 
its contents, and printed and published 
the manuscript, or a material part thereof, 
under the name of the "Skibbeah," a play 
which professed to be "arranged" by one 
G. L. Stout This play has twelve scenes, 
and eight of them are copied from Bouci- 
cault's play of the "Shaughraun." Defend- 
ant has printed and published said "Skib- 
beah," and publicly announced hjs intention 
to sell copies of the same, containing these 
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eight scenes of Boueicault's play, witliout 
the license or consent of Boucicault. De- 
fendant did also, on the 2Gth of Jamiary, 
iSTo, and continuously since then, up to the 
granting of an injunction in this suit, pub- 
licly represent this "Skibbeah" at his Thea- 
tre Comique, on Broadway. Boucicault, at 
that time, remonstrated with the defendant, 
in writing, against his representing this 
play. The "Skibbeah," as far as these eight 
scenes are concerned, is merely a copy of 
Boucicault's "Shaughraun." It is, in plot, 
situation, stage business, language, cos- 
tumes, scenery, incidents, and series and se- 
quence of events, identical with Boucicault's 
play of the "Shaughraun." The four scenes 
which are not taken from the "Shaxighraun" 
are taken from a play of which one Reeve is 
author, called "Pyke O'Callaghan," and 
these four scenes are merely introductory 
and accessoiy to the other eight scenes, 
. which contain the material part of the said 
"Skibbeah," and are a mere copy of Bouci- 
cault's "Shaughraun." The bill prays for 
an injunction restraining the defendant 
from performing and representing the said 
play, or from printing or publishing any 
copy of the same, and for other reUef. 

To this bill the defendant demurs upon the 
following grounds, viz.: For that it appears, 
on the face of the bill, that the said drama 
called "Shaughraun" has been for a greater 
period than ton days prior to the commence- 
ment of this suit, publicly performed, and 
caused to be publicly performed, by the com- 
plainant, upon the stage of a theatre; and 
it does not appear by said amended bill that 
two printed copies of said drama, or any 
copies thereof, were filed in the office of tin- 
librai'ian of congress, or sent by mail to said 
librarian of congress, at "Vi^ashington, District 
of Columbia, wiUiin ten days after the pub- 
lic performance thereof, or at any otlier 
time; and for that it is alleged, ^n said 
amended bill, tliat the complainant has nev- 
er pubhshed, or caused to be published, the 
said drama called "Shaughraun;" and for 
that it does not appear, by said amended 
bill, that tlie complainant has ever given any 
notice that he has complied with the re- 
quirements of the acts of congress respect- 
ing copyrights; and for "that it does not ap- 
pear, by said amended bill, that the com- 
plainant has ever given any notice that the 
said drama is secured by copj-right. 

It is admitted, by tliese pleadings, that the 
plaintiff is the author of the literary work in 
question. It is also admitted, that the de- 
fendant, without the consent, and against 
the remonstrance, of the complainant, made 
use of said work for his own benefit, by per- 
forming the same at his theatre, and by 
printing and publishing copies thereof. The 
defendant insists, that in so doing, he has 
violated no law of the land; in other words, 
that the complainant has not taken the 
measures necessary to secm-e to himself the 
exclusive right to the performance or the 
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] publication of the drama called the "Shaugh- 
raun." The complainant relies upon the de- 
posit of a printed copy of the title with the 
librarian of congi-ess, as the act upon which 
the grant of copyright depends, and, having 
performed the act, insists that his copy- 
right is complete. The defendant takes the 
position, that, no copies of the work being 
filed with the librarian, there is no right to 
sue; and that, to entitle an author to copy- 
right, the author must deposit the book, as 
well as the title, with the librarian. This is 
the fii-st question to be considered. 

There is no common law of copyright 
which can affect this ease. Wheaton v. Pe- 
ters, 8 Pet. [33 U. S.] G57. The rights of the 
complainant to a copyright, if any he has, are 
conferred by the constitution and the statutes 
of the United States. It is there that we 
must look for them, and, unless there found, 
they do not exist. If conditions are imposed 
by statute, as preliminary to the existence 
of such rights, theu- performance must be 
shown. All the conditions clearly imposed 
by congress are important, and thoir per- 
formance is essential to a perfect title. 
Wheaton v. Peters, supra. The constitution, 
in section eight, article one, gives to con- 
gress power "to promote the progress of 
science and useful arts, by seeui-ing, for lim- 
ited times, to authors and inventors, the ex- 
clusive right to their respective -OTitings and 
discoveries." The first act of congress upon 
this subject was passed May 31st, 1700. 1 
Stat. 12-i. The fii-st section of that act se- 
cured to the author the sole right of print- 
ing, publishing, and vending his map, chart, 
or book, for the term of fourteen years 
"from the recording the title thereof in tlie 
clerk's office, as is hereinafter directed." 
The third section provided, that "no person 
shall be entitled to the benefit of this act," 
where such book has been already published, 
"imless he shall first deposit, and, in all oth- 
er cases, unless he shall before publication 
deposit, a printed copy of the title - * * 
in tlie clerk's olfice," &c. "And such author 
* * * shall, within two months, * * * 
cause a cop3' of the said record to be pub- 
lished in one or more of the newspapers 
printed in the United States, for the space 
of fom" wrecks." The fom'th section required, 
that, within six months after the publishing 
thei-eof, a copy of the book should be deliv- 
ered to the secretary of state, to be preserved 
in his office. The sixth section provided, 
that any person who shall print or publish 
any manuscript without the consent of tlie 
author &c., shall be liable to damages.. By 
a statute passed April 29th, 1S02 (2 Stat, i?!), 
it was enacted, that, in addition to the above 
requisites, the author should give informa- 
tion by causing a copy of the required record 
to be inserted in the title page or the page 
of the book next to the title. This act of 
1S02 was repealed, and the copyright acts 
were amended, in 1831. Act of February 3d, 
1831 (4 Stat. 430). Section 4 of that act pro- 
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vided, tbat no person shQuld be entitled to 
the benefit of the act, unless he shonld, be- 
fore publication, deposit a printed copy of 
the title of the book, &c., with the clerk of 
the district court where the author resided. 
It also provided, that the author or proprie- 
tor of such book, &a, should, within three 
months from the publication of said book, 
&c., deliver a copy of the same to the derk. 
The 5th section of that act provided, that 
no person should be entitled 'to the benefit 
of the act, unless he should give informa- 
tion of copyright being secured, by causing 
to be inserted, in each copy of each edition 
published, the words "Entered according to 
act of congi*ess," &c. In July, 1870, congress 
passed an act to revise, consolidate and 
amend the statutes respecting patents and 
copyi'ights. 16 Stat 19S. By section 90 of 
that act, it was provided, "that no person 
Shan be entitled to a copyright, unless he 
shall, before publication, deposit in the mail 
.1, printed copy of the title of the book, or 
other article, or a description of the paint- 
ing, drawing, &c., for which he desires a 
copjTight, addressed to the librarian of con- 
gress, and, within ten days from the publi- 
cation thereof, deposit in the mail two copies 
of such copyright book or other article, 
* « * to be addressed to said librarian 
of congress, as hereinafter to be provided." 
The librarian is then directed to make a rec- 
ord of the name of such copja-ight book, in 
words specifically prescribed, and to give a 
copy of the same to the proprietor. By sec- 
tion 93, the proprietor of every copyright 
book is required to mail to the librarian of 
congress, within ten days after its publica- 
tion, two complete printed copies thereof, and 
a copy of every subsequent edition. Section 
97 enacts, that no person shall maintain an 
action for the infringement of his copyright, 
unless he shall insert a notice thereof on the 
title page or the page immediately following. 
The various acts mentioned have been re- 
ferred to, to show to some extent the his- 
tory and previous condition of the law on 
the" subject imder consideration. They are 
all superseded by the Revised Statutes of 
the United States, a work undertaken by au- 
thority of a statute passed June 27th, 1S66 
(14 Stat 74), and taking effect on the 1st day 
of December, 1873 (section 5595). Those star- 
utes provide as follows: Section 4952 pro- 
vides, that the author of any book, map, 
dramatic composition, &c., on complying with 
the provisions of the chapter, shall have the 
sole liberty of publishing and printing the 
same, and, in the case of a dramatic compo- 
sition, of publicly representing the same. 
Section 4953 provides, that copyi'ights shall 
be granted for the term of twenty-eight 
years from the time of recording the title 
thereof in the manner thereinafter directed. 
Section 4956 provides, that no person shall 
be entitled to a copyright, unless he shall, 
before publication, mail to the librarian of 
congress a printed copy of the title of the 
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book or other artide, &c., for which he de- 
sires copyright, nor unless, within ten days 
from publication, he mails two copies of the 
copyright book or other article to the libra- 
rian. Section 4957 provides, that, immedi- 
ately on receipt of the printed copy of the ti- 
tle of the copyright book or other article, the 
librai'ian is forthwith to record the same; 
and that he shall give a copy of the same 
when reqmred. Section 4959 requires the de- 
livery to the librarian of congress of two 
copies of the book, within ten days after 
publication. Section 4960 provides, that the 
proprietor of a copyright book or other artide, 
failing to mail printed copies of the book, &c., 
is to pay a penalty of twenty-five dollars. Sec- 
tion 4964, referring to books, provides, that if 
any person, after the recording of the title 
of any book, shall, without the consent of 
the proprietor of the copyright first had in 
writing, print or publish any copy of said 
book, he shall forfeit the copy, and be liable 
to an action. Section 4965 makes a similai-- 
provision as to maps, charts, &c., and pro- 
tects them from the time of the recording 
of the title. Section 4966 provides, that any 
person publicly performing any dramatic 
composition for which a copyright has been 
obtained, shall be liable to damages. Sec- 
tion 4987 provides, that any person who 
shall print or publish any manuscript with- 
out the consent of the author, who is a resi- 
dent of the United States, shall be liable for 
all damages occasioned by such publication. 
In applying these statutes to the question 
before us, viz., whether a copyright becomes 
a perfected right upon the filing of the title, 
of the book or composition with the libra- 
rian, or whether a deposit of the book is al- 
so necessary to complete that right, two 
points are apparent. The first is, that the 
letter of the law does not, in any of the stat- 
utes cited, former or present require the 
book to be filed, to confer a copyi-ight Un- 
der all of the statutes referred to, from that 
of 1790 to the Revised Statutes, the words 
of the law refer to filing the title page, and 
not to the deposit of the book. The second 
suggestion is, that it seems to be assumed 
throughout all of the statutes, that a copy 
of the book will, and must, within a short 
time after filing the title page, be filed with 
the librarian of congress. Of this idea, sec- 
tion 4956 of the Revised Statutes affords an 
illustration. It had been enacted in the pre- 
vious sections, that a copyright should be se- 
cured to authors, designers and composers; 
and, in this section, a definition is given, in 
a negative form, of the persons entitled to 
the benefit of the law. "No person shall be 
entitled to a copyright, unless he shall, be- 
fore publication, deliver at the ofGlce of the li- 
brarian of congi'ess, or deposit in the mail, 
addressed to the librarian of congress. 
* * * a printed copy of the titie of the 
book, &c., nor unless he shall, also, within ten 
days from the publication thereof, deliver, 
&c., or deposit, &c., addressed to the librarian, 
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&.C., two copies" of the book, &.c. Any person 
shall be entitled to a copyright, ^'ho, before 
publication, first, shall deliver to the libra- 
rian a printed copy of the title of the book, 
and, second, shall, within ten days after the 
publication thereof, deliver to the librarian 
two copies of the same. The book may not 
be printed or published when the title page, 
is filed, and some right, (inchoate perhaps,) 
seems intended to be secured as of that date, 
although an actual printing or publication is 
not then made. But the expression "before 
publication" is based upon the idea that a 
pi'inting or publishing will soon occm*. This 
is put into clear meaning by the next clause 
of the section, that the author shall not be 
entitled to copyright, unless, "within ten 
days from the publication" he shall deliver 
two copies to the librarian. This means, 
that tlie author is required to publish his 
vrork, and, after he has so published it, and 
within ten days, he shall deliver two copies 
to the librarian. It is not a fair interpre- 
tiition of this section to hold, that the fil- 
ing of the title entitles to a copyright fully 
and absolutely, and that this may be defeat- 
ed by a publication and failm-e to deUver 
two copies, but, as long as there is no publi- 
cation, although it continue indefinitely, 
there is no lapse of the right. This con- 
struction is not permitted either by that idea 
which secures benefits to the author or in- 
ventor, upon the theory that the public is to 
be benefited, as well as himself, by his 
works, or by the principle pervading all this 
branch of the laws of patents, trade-marks, 
and copyrights, that an author or inventor 
'must put his claim into the form of a well 
defined specification, work or composition, 
and so place it upon record that he cannot 
alter it to suit circumstances, and so that 
other authors and inventors may know pre- 
cisely what it is that has been written or in- 
vented. The idea that an inventor may se- 
cm-e a patent for an invention of which he 
should not be required to file a specification, 
would not be tolerated. He may file prelim- 
inary or precautionary papers until Ms in- 
vention shall be completed, he may amend 
his specifications, and he may obtain reis- 
sues. It was never heard, however, that he 
could conceal the particulars of his inven- 
tion, and, by filing a general statement of a 
discovery or improvement, cut off the rights 
and claims of others. The principle I con- 
ceive to be the same in regard to a copyright, 
and I hold, that, to secure a copyright of a 
book or a dramatic composition, the work 
must be published Avithiu a reasonable time 
after the filing of the title page, and two 
copies be delivered to the librarian. These 
two acts are, by the statute, made necessary 
to be performed, and we can no more take it 
upon ourselves to say that the latter is not 
an indispensable requisite to a copyright, 
than we can say it of the former. 

In examining the rights of parties under 
the statutes of 1790 and of 1802, the com-t 



held, in Wheaton v. Peters, 8 Pet. [33 V. S.] 
664, that, to secure a copyright, all the requi- 
sites of the statute must be complied with. 
"The acts required," say the court, "to be 
done by an author, to secure his right, are 
in the order in which they must naturally 
transpire. First, the title of the book is to 
be deposited with the clerk, and the record 
he makes must be inserted in the first or sec- 
ond page; then the public notice in the news- 
papers is to be given; and, within six months 
after the publication of the book, a copy 
must be deposited in the department of 
state. A i-ight undoubtedly accrues on the 
record being made with the clerk and the 
printing of it as required; but what is the 
natm-e of that right? Is it perfect? If so, 
the other two requisites are wholly useless. 
* * * ■ But we are told they are unim- 
portant acts. If they are indeed wholly un- 
important, congress acted unwisely in rc<iuir- 
ing them to be done. But, whether they are 
important or not, is not for the court to de- 
termine, but the legislature. * * * Thoy 
are acts which the law requii'es to be done, 
and may this com-t dispense with their per- 
formance? * * =s= The notice could not 
be published until after the entry with the 
clerk, nor coifid the book be deposited with 
the secretary of state until it was published. 
But these are acts which are not less impor- 
tant than those which are required to be 
done previously. They form a part of the 
title, and, until they are performed, the title 
is not perfect. The deposit of the book in the 
department of state may be important to 
identify it at any futui'e period, should the 
copyright be contested, or an unfounded 
claim of authorship be asserted." 

The language of the Revised Statutes is 
sti'onger than that of the act of 1870. By 
the latter act (16 Stat. 213) it was provided, 
that no person should be entitled to a copy- 
right unless he should file the title page with 
the lilu-arian, "and, within ten days from the 
publication thereof, deposit in the mail two 
copies of such copyi-ight book," &c. In the 
Revised Statutes, two negatives are distinct- 
ly specified, and, in either case, the defect is 
fatal. He must file his title page — if he fails 
in this, he fails in all— but he cannot then 
have his copyright, "unless he shall also" de- 
liver two copies within ten days from publi- 
cation. In addition to the first he must also 
perform the second requirement. See the 
opinion of Sawyer, Circuit Judge, in Parkin- 
son V. Lasalle [Case No. 10,762]; Ewer v. 
Coxe [Id. 4,584]; Baker v. Taylor [Id. 782]. 

In this case, the title page was filed on the 
2Gth of October, 1874. The bill, verified in 
February, 1875, does not allege any publica- 
tion of the work, or any delivery of copies, 
or any reason why the same has not been 
done. 

The complainant also insists that this ac- 
tion can be sustained by virtue of section 
4966 of the Revised Statutes. That section 
provides, that any person publicly perform- 



[3 Fed. Gas. page 987J 



ing any dramatic composition for wliich- a 
copyriglit has been obtained, without the 
consent of the proprietor, shall be liable in 
damages, as therein stated. If no copyright 
has been obtained by the complainant for 
this composition, there has been no violation 
of a right secured by this section, and he 
takes nothing imder this claim. By the act 
of August 18th, 185G (11 Stat. 138), it was 
enacted, that the granting of a copyright to 
the author of a dramatic composition should 
be deemed to confer upon him the sole right 
to perform and represent the same on any 
stage, din-ing the period for which the copy- 
right was obtained. The same power is 
foimd in section 101 of the Statutes of 1870 
(IG Stat, 214). Like the exclusive right to 
print, the exclusive right to perform, so far 
as these statutes are concerned, is' depend- 
ent upon the existence of a copyright. 

The bill alleges, also, that the defendant 
has, without the consent of the complainant, 
printed and published eight scenes of his 
play, and has publicly announced his inten- 
tion to sell copies of the same. This pro- 
ceeding is in violation of section 4967 of the 
Revised Statutes, which provides, that every 
person who shall print or publish any man- 
uscript without the consent of the author, if 
such author is a citizen of the United States, 
or resident therein, shall be liable to the au- 
thor for all damages occasioned by such -in- 
jury. The demurrer admits this publication, 
and the defendant must be restrained from 
printing or publishing the play. 

The defendant seeks to avoid the effect of 
this allegation, by the statement, that the 
bill does not aver that such publication toot 
place after the recording of the title of i)i^ 
complainant's play. This averment is not 
t-spressly made, but it must be taken to be 
fie fact, upon the pleadings. It is avei-red, 
that the complainant composed and wrote 
the play previously to November 14th, 1874; 
that, in October, he filed a copy of tlie title 
page, and the librarian recorded the same in 
the proper book kept for that pm'pose; that, 
on the 14th of November, he caused the 
same to be performed at Wallack's Theatre; 
that he has never printed the play for cir- 
culation; and that the defendant, by means 
unknown to him, has obtained a knowledge 
of the contents of the manuscript, and, with- 
out his consent, has printed the same. The 
fair meaning of this is, that this action of 
the defendant took place after the title of 
the play had been deposited and recorded. 

In dealing with this case, I have given no 
effect to the general allegation of the bill, 
that the "complainant has complied in aU re- 
spects with the requirements of the Revised 
Statutes," that were necessary to enable him 
to copyright his composition. A demuri-er 
admits allegations of fact only, not allega- 
tions or inferences of law. That the allega- 
tion in'ctuestion is not one of fact is well il- 
lustrated by this case. Does the allegation 
include an averment that the complainant 
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has deposited with the librarian printed cop- 
ies of his work as well as of his title page? 
n such deposit is a recLuirement of the stat- 
ute, it does include it. If it is not, it does not 
include it. We are thus directed at once to the 
solution of a au6stion of law instead of a point 
of fact. Instead of averring that he has de- 
posited a copy of his title page, and also two 
copies of the body of the book, the bill al- 
leges that the complainant has deposited a 
copy of his title page, and that he has never 
published his work, and was, therefore, not 
required by the statute to deposit copies of 
the work. This is the legal effect of the 
averment. 

I am also of the opinion, that there has 
never been a publication by the complainant 
of this work, within the meaning of the stat- 
ute. The work has not been printed by the 
author, nor has it been abandoned or dedicat- 
ed to the public. The authpr has permitted 
and procured its representation for his own 
benefit, and through his selected channels." 
This does not amount to a publication within 
the statute, or a dedication to the use of the 
public. Coleman v. Wathen, 5 Term R. 245; 
Palmer v. De Witt, 2 Sweeny, 547, 47 N. Y. 
532; Bartlette v. Crittenden [Case No. 1,082]; 
Roberts v. Myers DEd, 11,906]; Keene v. Kim- 
ball [16 Gray, 545]. The English decision 
(Boucicault v. Delafield, 9 Law T. N. S. 709), 
cited to the contrary, is based upon the pe- 
culiar language of the English statute, and 
is not an authority in this case. 

I am of the opinion, however, that the de- 
fendant has violated the complainant's com- 
mon law right of ownership in his dramatic 
composition. The copyright law is intended 
to preserve to the complainant his exclusive 
right to mtiltiply copies, to publish, and, in 
my judgment, only attaches perfectly where 
a publication is made. The ownership, how- 
ever, and the right of an author to retain and 
use his dramatic works, lor his personal ben- 
efit, without publication, is a common law 
right. It is recognized and defined by the 
statutes cited, but it exists independently of 
the statutes. In Palmer v. De Witt, 2 
Sweeny, 547, the court says: "Whatever may 
have been the conflict of judicial opinion up- 
on the effect of copyright laws upon the com- 
mon law rights of authors, it has never been 
disputed, that, by the common law, an au- 
thor has, until publication, a property in his 
literary work, capable of being held and 
transmitted, and m the exclusive possession 
and enjoyment of which he and his assignees 
will be protected." In the opinion of Monell, 
Justice, in that case, all the authorities are 
collected and presented. The same case is 
reported in 47 N. Y. 532. It is there held, 
that the representation of a play on the stage 
is not such a publication or dedication to the 
public as authorizes others to print and pub- 
lish it without the author's permission. The 
manuscript and the author's right are still 
within the protection of the law. The com- 
mon law rights of authors to their literary 
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productions, as they existed at common law, 
are now recognized. The author has the ex- 
clusive right to the first publication of his 
work, but no exclusive right to multiply cop- 
ies or control the subsequent issues. This 
latter right is the creation of the statute of 
the United States. Boucicault v. Fox [Case 
No. 1,691]; Boucicault v. Wood [Id. 1,693]. 
Assuming this to be so, the difficulty arises, 
that this court has no power to administer 
common law relief in a suit between citizens 
of the same state. The courts of the state 
are the proper, and, usually, the exclusive 
tribunals for the performance of that duty. 
The United States have jurisdiction of com- 
mon law questions when the controversy is 
between citizens of different states. When 
the controversy is between citizens of the 
same state, its jurisdiction is limited to ques- 
tions arising upon or under the laws or au- 
thority of the United States. 

The result of my examination is, that the 
portions of the bill based upon alleged vio- 
lations of the statute respecting copyright 
cannot be sustained; that the portions there- 
of based upon the alleged violation of sec- 
tion 40G7 of the Revised Statutes are well 
laid, and the cause of action therein set forth 
is a good one; and that the common law 
right of the complainant to a protection in 
the performance of his play, constitutes a 
good cause of action, but, by reason of the 
parties being citizens of the same state, this 
court has no jurisdiction to enforce the same. 
The demm-rer must, therefore, be overruled, 
and the defendant is aUowed. to answer with- 
in tliirty days after service of a copy of tl^e 
order overruling the demurrer. 



Case. ]Sro. 1,693. 

BOUCIGAUI.T V. WOOD. 

[2 Biss. 34;^ 7 Am. Law Iteg. (N. S.) 539.] 

Circuit Court, N. D. Illinois. Nov. Term, 1S67. 

Copt KiGHT— Action befoke Pubmcatiox — Foe- 
EiGXER— Residence — Intentio.v — Slight Ai,- 
TEitATioxs — Consent — Representation not 
Publication — Liteuakt Propekty — Common- 
Law KiGnrs. 

1. The right of action at law, as well as in 
equity, conferred by the copyright law of Feb. 
3, 1831 [4 Stat. 438], may accrue before actual 
publication of the jvorli. 

2. The proper filing of the title of a worli 
brings the author within the law, and the 5th 
section does not deprive him of his action for 
injury previous to publication. 

[Overruled in Centennial Catalogue Co. v. 
Porter, Case No. 2,546.] 

3. The same rule applies to the supplemental 
-act of Aug. 18th, 1856 [11 Stat. 138] ; and the 
author or proprietor of a dramatic work may 
maintain an action for infringement of his 
copyriglit committed after the filing of the title, 
but before publication. 

4. In order to entitle an alien to the benefit 
of these laws, he must prove himself a resident 
of the United States. Residence, within the 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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meaning of the statute, is to be determined by 
his intention, accompanied bv his acts, not sim'- 
ply by lapse of time. The fact that he left the 
country after filing the title does not necessa- 
rily deprive him of his rights; the change of 
intent does not avoid the copyright; but if 
previous to the filing he had such intention he 
is not within the protection of the statute. 

5. It is not necessary that the play should be 
identical, word for word; and the alteration of 
a portion of the language would not deprive 
the author of his rights, 

6. Consent of the author to publication 
abroad, places him in the position of a foreign 
author and is an abandonment of his rights un- 
der our statute. 

7. By publication is meant publication "in 
print." Representation upon the stage by or 
with the consent of the author, is not "publica- 
tion." 

8. Common law rights of authors run only to 
publication. Thereafter their sole protection is 
the statute. 

[Cited in Boucicault v. Hart, Case No. 1,692; 
The "lolanthe" Case, 15 Fed. 442.] 

9. For infringement on unpublished plays, 
there is no limit as to damages. 

At law. Action [by Dion Boucicault 
against Joseph H. Wood] for infringement 
of copyright in three plays composed by 
plaintiff, "Pauvrette," "The Octoroon*' and 
"Colleen Bawn." [Verdict for plaintiff,] 

The plaintiff was a native of iCngland, and 
was never naturalized. He resided in New 
York city for several years, and there com- 
posed the plays in question, the titles of 
which he duly filed. He afterwards pub- 
lished "Pauvrette." The "Octoroon" and 
"Colleen Bawn" were never published in 
print by or with the consent of the author. 
The alleged infringement consisted in the 
representation of these plays at a museum, 
under the management of defendant. The 
plaintiff counted imder the statute for dam- 
ages for wrongful representation of the plays, 
claiming that all had been duly copyrighted 
by him while a resident of the United States, 
and he also claimed damages at common 
law for unlawful use and representation of 
"The Octoroon," and "Colleen Bawn," which 
have never been published by him or with 
his consent. 

^ [He deposited the printed title-page of 
"Pauvrette" in the cleric's office of the dis- 
trict com't of the southern disti'iet of New 
York, in September, 1858, printed the book 
in October, 1858, and at that time deposited, 
a printed copy of the work, as provided by 
law, in the same derk's office. He deposit- 
ed the title-page of "The Octoroon" with the 
clerk on December 12th, 1859, and of "The 
Colleen Bawn" March 23d, 1860, and never 
printed or published either of these two. 
Wood, the defendant, in 1SG4, 1S35, and 
1866, was proprietor of "Wood's Museum," 
in Chicago, in which at various times dur- 
ing these years he caused the above three 
plays to be represented without license from 
Boucicault. This was an action on the 

* [From 7 Am. Law Reg. (N. S.) 539,] 
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case to recover damages for the -wrongful 
representation of these plays. The declara- 
tion contained seven counts: 1. A- count as 
to "Pauvrette," alleging the steps taken to 
secm-e the copyrighl; and tlie infringement. 
2. As to "The Octoroon," alleging the de- 
posit of the title-page, and that the play had 
never been published by plaintiff, or with 
his consent, and the infringement. 3. As 
to "The Colleen Bawn," substantially the 
same as the 2d count 4. A count at com- 
mon law, alleging that the plaintiff is the 
author and proprietor of "The Octoroon," a 
play never published by him nor with his 
consent, nor ever generally given to the pub- 
lic by him, but still in manuscript, from the 
representation of which, by his license, he 
has derived profit. That the defendant, 
without having been able to do so from any 
previous representation of it, nor from mem- 
oiy, nor from its production to any audience, 
but solely from a manuscript copy of it 
smTeptitiously and wrongfully obtained, rep- 
resented it at various times at his theater. 
5. A coimt at common law similar to the 
4th, as to "The Colleen Bawn.^' 6. A count 
at common law as to "The Octoroon," simi- 
lar to tlie 4th, with the difference that it 
alleged that the defendant produced it from 
a printed copy wrongfully and sm-reptitious- 
ly printed by some one unknown to the plain- 
tiff, and without his consent, and sm-repti- j 
tiously obtained by defendant. 7. A count 
at common law similar to the 6th, ,as to 
"The Colleen Bawn." 

[The plea was the general issue, as pro- 
vided by statute, and the defences made un- 
der it, without and with notice, were: 1. 
That at the time he sought to copyright the 
plays plaintiff was not a resident of the 
United States, within the meaning of the 
act of 1S31. 2. That no sufficient steps had 
been talcen by him to secm-e a copyright. 
3. That he had not deposited a printed copy 
of "The Octoroon" and "The CoUeen Bawn," 
in the clerk's office. 4. That, to secure his 
copyright on "The Octoroon" and "Colleen 
Bawn," they must have been printed and 
published. 5. That Mr. Boucicault has for 
years allowed these plays to be performed 
all over the country, and has permitted print- 
ed copies of "The Octoroon" and "Colleen 
Bawn" to be sold by publishers and book- 
sellers without restraining or prosecuting 
them, and has, therefore, abandoned all his 
rights to them, if any he had, as well under 
the statutes of the United States as at com- 
mon law. 6. That the action (on the case) 
could not be maintained, the only remedy 
being in 'equity.]' 
Clarkson & Van Schaack, for plaintiff. 
Geo. C. Bates, for defendant 

DRUMMOND, District Judge, charged the 
jm-y as follows: The act of Feb. 3d, 1831 
(4 Stat 438), protected the author of any 

»[From 7 Am. Law Keg. (N. S.) 539.] 
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book in the right to print and publish such 
book, provided he was a citizen of the United 
States, or a resident therein. The fom-th 
section of that act declared how such author 
should proceed in order to make that pro- 
tection available to him. It declared that 
he should not be entitled to the benefit of 
the act unless, before publication, he de- 
posited a printed copy of the title of the 
book in the clerk's office of the district couj-t 
of the district wherein he resided. 

The fifth section declared that no person 
should be entitled to the benefit of the act 
imless he gave information of the copyi-ight 
being secured, by causing to be inserted in 
the copy of each and every edition published, 
dm-ing the term secured, on the title page 
or the page immediately following it, a no- 
tice of the fact of such right being secured 
to him, and the words by which such notice 
was to be given were specified in that sec- 
tion. 

The sixth section of the act provided for 
the recovery of certain penalties if any 
person or persons, after the recording of 
the title of the book, should publish, import 
or cause to be printed or imported, any 
copy of such book without the consent of 
the person legally entitled to the copyright 
thereof, first had in writing, and a forfeiture 
in money could be enforced by an action of 
debt • 

The seventh section made the same pro- 
vision substantially in relation to certain 
other works, such as a print, cut or engi-av- 
ing, map, chart, or musical composition* 

It is apparent from what has been stated 
in relation to these various sections of the 
law of 1831, that there was a right of action 
before the publication was actually made. 
The fom-th section of the act provided that 
the author of a book, within three months 
from the publication, should cause to be 
delivered a copy of the same to the clerk 
of the disti-ict court; but from what has 
been already stated, it is dear that a right 
of action accrued before the deposit of this 
copy of the book, because the language of 
the sixth and seventh sections is express, 
that if any other person or persons, from 
and after the recording of the titie of tiie 
book should violate any of the provisions 
of those sections they were liable to an 
action for the benefit of the author, so that, 
under the act of 1831, there can be no doubt 
that not only a suit in equity, but at law, 
could be maintained before the publication 
of the work, for the benefit of any party 
aggrieved. 

Turning then to the act of Aug. 18th, 
1856 (11 Stat. 138), and consti-uing it by the 
light thrown upon the subject by the previ- 
ous act of 1831, the question is, what rights 
there are under the more recent statute. 
The act was declared to be supplemental to 
the act of 1831, and it set forth that "any 
copyright hereafter granted under the laws 
of the United States to the author or pro- 
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prietor of any dramatic composition, design- 
ed 01- suited for public representation, shall 
be deemed and taken to confer upon the 
said author or proprietor, his heirs or as- 
signs, along Tvith the sole right to print or 
publish the said composition, the sole right 
also to act, perform, or represent the same, 
or cause it to be acted, performed, or repre- 
sented, on any stage or public place, dming 
the Avhole period for which the copyright is 
obtained." 

It will be observed that this act speaks of 
a copj-right being obtained and granted, but 
it is clear that it does not necessarily mean 
that the title of the work shall be deposited 
with the clerk of the district court, and pub- 
lication made, because that is not the mean- 
ing of the term in the original law, to which 
this is supplemental, as will be seen from 
what has been already said. The language 
of the fifth section of the" act of 1831 is, that 
no person shall be entitled to the benefit 
of this act, unless he shall give information 
of the copyright. That section must be con- 
strued with the other sections which imme- 
diately follow it, the sixth and seventh, and, of 
course, it is not intended by this language to 
deprive of his action a party who may be 
injiu-ed between the time of filing his title 
in tlie clerk's office and the time of publica- 
tion. 

As I have already said, it in ternife gives 
the right of action in such case. Then this 
supplemental act does not necessarily mean 
by the term "copyright being gi-anted," that 
the book has been published and notice 
given; otherwise, the author of a book, un- 
der the act of 1831, would have a more com- 
plete remedy than the author of a play, un- 
der the supplemental act of 1856; so that, 
comparing the two acts together, and con- 
struing the latter by the light thrown upon 
the subject by the various provisions of the 
prior act, I think we may arrive at a con- 
clusion as to what is the meaning of this 
clause of the act of 1856, namely: "and any 
manager, actor, or other person, acting, per- 
foi-ming, or representing the said com- 
position, without or against the consent of 
said author or proprietor, his heirs or as- 
signs, shall be liable for damages, to be sued 
for and recovered by action on the case, or 
other eCLuivalent remedy, with costs of suit, 
in any com't of the United States; such dam- 
ages in all cases to be rated and assessed at 
such sum not less than one hundred dollars 
for the first, and fifty dollars for every sub- 
sequent performance, as to the court having 
cognizance thereof shall appear to be just;" 
and it is this: that the act of 1831 having 
given a right of action between the time of 
filing the title of the book in the clerk's office 
and the time of publication, the above clause 
in the supplemental act also gives the right 
of action. 

It seems to me that a little reflection will 
convince us that that must necessarily be so, 
and must have been the intention of this 



supplemental act. It is plain that the rea- 
son why the act was passed, w^as because the 
prior law did not give sufficient protection 
to the author of a play. The principal prof- 
its derived from plays are their representa- 
tions on the boards of a theatre. Now, it is 
apparent if that representation could be 
made, at any time, without the consent of 
the author of the work, he would be injured 
pecuniarily in the profits to be derived from 
his work, because it is from that som-ce, 
principally, that the profits are expected to 
come. The injui-y, it is apparent, would be 
just as great, and in most instances it may 
be presumed, greater, by the ropresenta^on 
of his play before its publication than it 
%yould after. Take the case of the composi- 
tion of a dramatic work and notice given, as 
the law requires, by leaving the title pagi- 
with the clerk, and after that is done, the 
obtaining by clandestine or sm-reptitious 
means, of a copy of that play, and publicly 
representing it upon the stage of a theatre. 
That, of course, would be an injury, pecun- 
iarily, to the author. The question, then, is, 
whether this law did not intend to protect 
! the author against such use without his con- 
sent. I think that it did. 1 think when it 
says that any manager, actor or other per- 
son who shall represent the composition 
without the consent of the author shall be 
liable for damages, to be sued for and re- 
covered by an action on the case, it means 
as well a representation made before as after 
publication. 

[Undoubtedly the act of 1S31 contemplated 
a publication after the filing and deposit of 
a printed copy of the title-page of the work 
in the clerk's office, but it did not specify 
how soon that publication should be made; 
and, as in this case, there is evidence of the 
representation of "The Octoroon" and "Col 
leen Bawn," in various parts of the country 
for some time past, yet, as there is also evi- 
dence showing that for many representations 
made, compensation was given to the plain- 
tiff, I am not prepared to say that, under 
the circumstances of this ease, he has lost 
the right of action merely in consequence of 
the non-publication by him of these plays. 
It is conceded that there would be a com- 
plete and perfect remedy in a court of equity, 
and I do not know why there should not be 
in a cotu-t of law. Action on the case means 
an action brought in a com-t of law. It is 
mder the words "other equivalent remedy," 
that the party would have recourse to a court 
of equity. So that as to the main question 
of law there is in the case, I think .that the 
action can be maintained. But of course 
there are other questions that must be de- 
cided in favor of the plaintiff before he can 
recover in this case, independent of these 
questions of law. As you will have seen, 
gentlemen of the jury, from w-hat the court 
has already said, before a party is entitled 
to the benefits of these acts, you must be 
satisfied that he has brought himself within 
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these provisions. A fundamental principle 
is, that he must be a citizen or a resident of 
the United States. The fii'st question for 
you to determine is, whether this plaintiff is 
within this provision of the law. He was 
not horn in the United States, and has never 
been naturalized. The only questioii is, is 
he a resident, or rather, was he a resident of 
the United States at the time that he filed in 
the office of the clerk of the court of the 
southern district of New York, the titles of 
the various plays which ai'e in conti-oversy 
here, namely: "Pauvrette," "The Octoroon," 
and "CoUeen Bawn?'* The title of the first 
was filed on the 2d of September 185S, the 
second the 12th of December 1839, and the 
third on the 23d of March 1860. The ques- 
tion is, whether at the time these acts were 
done by the plaintifiE, he was a resident with- 
in the meaning of these acts of congress. 
That is a mixed question of law and of fact] * 
No person is entitled to the benefit of 
these acts unless he be at the time of filins: 
the title, a citizen of the United States, 
or a resident therein. Residence ordinarily 
means domicil, or the continuance of a man 
in a place, having his home there. It is not 
necessary that he should be the occupant 
of his own house; he may -be a boarder or 
a lodger in the house of another. The main 
question is, the intention with which he is 
staying in a particular place. In order to 
constitute residence, it is necessary that a 
man should go to a place, and take up his 
abode there with the intention of remaining, 
making it his home. If he does that, then 
he is a resident of that place. This question 
of residence is not to be determined by the 
length of time that the person may remain 
in a particular place. [The question, you 
will see, that is to be determined, is the 
state of mind, accompanied with acts, of 
the man at the time that he goes to the place 
and takes up his abode there.] * For ex- 
ample, a man may go into a place and take 
up his abode there with the intention of re- 
maining, and If so, he becomes a resident 
there, although he may afterwards change 
liis mind, and within a short time remove. 
So if a person goes to a place with the in- 
tention of remaining for a limited time, al- 
though in point of fact he may remain for 
a year or more, still this does not constitute 
him a resident [of the town or of the place, 
because he does not" go there and take up his 
abode with the intention or the pm'pose 
which existed in the other case, so that it 
Is not to be determined by the length of 
time, but by the intention existing in the 
mind of tlie pei'son, coupled with acts, 
which acts and intent are to indicate whelh- 
-er or not he is a resident of the place].* 
So it is his intention accompanied with his 
acts, and not the lapse of time, which deter- 
mines the question of residence. [Applying 
these miles to the case before you, it is for 

* [From 7 Am. Law Reg. {N. S.) 539.] 
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you to determine whether, under the evi- 
dence this plaintiff has brought himself 
within the case which I have supposed as 
necessary in order to constitute a man a 
resident of a particular place.] ^ The plain- 
tiff came to this countiy in 1853, and re- 
mained, pm'suing his profession as an actor 
and author until 1861. [He w^ent to New 
York and took up his abode in New York 
City, and remained there some years. The 
question for you to determine is, whether, 
when he was here pursuing his profession, 
traveling about the country, from 1853 and 
so on up until the time that he took up what 
we may call his residence (without meaning 
by that such a residence as is spoken of in 
the act of congress) in New York, he came 
here and continued here and in New York, 
with the intention of remaining and taking 
up his abode as one of the people of this 
couutry. When he took a house in New 
York City, as it is claimed there is some 
evidence to show that he did, did he occupy 
that house with the intention of remaining 
in the countiy? * * « But you must 
believe fi*om the evidence that the intention 
existed at the time, and that he did not at 
that time intend to return to England, but 
that his intention then was to remain here, 
and that this idea of returning to England 
afterwai'ds arose in his mind; although 
there is'uo evidence, really, that I know of, 
of his actual status in England, only that 
he has been there since 1860 or 1861, man- 
aging a theatre. We only know that by the 
defendant, and perhaps from another party. 
We do not know what his intention is, fur- 
ther than may be inferred from these acts. 
So that, genflemen, it is for you to deter- 
mine, under the facts of the case, whether, 
within this description of the term resi- 
dence, jMr. Boucicault was, at the time 
these titles were filed in the clerk's office in 
the southern district of New York, a resi- 
dent of this country. If he was, then I 
think he was entitled to the protection of 
these laws.]= If at the time of filing the 
title he had his abode in this country with 
the intention of remaining permanently, he 
was a resident within the meanmg of the 
law, even though he afterwards changed 
his mind and retm-ned to England. If, how- 
ever, he was a sojourner, a transient per- 
son, or at the time of this filing had the in- 
tention to return to England, he is not enti- 
tled to the protection of these laws. [If he 
was a resident of the United States, then, 
being entitled to the protection of the law, 
his rights are to be determined by the law. 
In relation to the play of "Pauvrette," or 
what has been called by some of the wit- 
nesses, "The Avalanche, or Under the 
.Snow," there does not seem to be any seri- 
ous controversy. A copy of that play was 
deposited in the clerk's office on the 6th 
day of October, 1858. So that as to that, if 
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he were a resident, Mr. Boucieault complied 
in all respects with the law. It is not 
claimed hut that he did, so far as obtaining 
a copyright, as I understand. That has 
been published, by which we mean it has 
been printed, under the authority of Mr. 
Boucieault himself, and the only question 
would be, whether the conduct of Mr. Bou- 
cieault has been such, in relation to this 
play, as to deprive him of the protection of 
the act of 1856. As I have already said, he 
had the right under that act, and the sole 
right, to print and publish that play. He 
had also the sole right to act and perform 
it, or to cause it to be acted, performed, or 
represented on any stage or public place, 
and no person could do either one or the 
other without his consent The only ques- 
tion, then, in relation to this, is, whether he 
was a resident, or has consented to the 
representation of this play of "Pauvrette," 
or "Avalanche, or Under the Snow," by 
the defendant. If you are satisfied that 
he has consented to it, then the defend- 
ant would not be liable for the perform- 
ance of that play. In relation to this, as 
in relation to the other plaj's.] ^ You must, 
of course, be satisfied that the plays per- 
formed were the identical plays of which 
Mr. Boucieault was the author, not neces- 
sarily identical word for word, but the prin- 
ciple is that another has not the right to use 
the work of Mr. Boucicault's brain in the 
construction of a play, without his consent, 
and the mere altei'ation of a portion of the 
language would not deprive Mr. Boucieault 
of his protection, provided there was a 
substantial use of the play. 

[I think that there ought to be some af- 
firmative evidence introduced on the part of 
the defendant, that Mr. Boucieault, by 
word or deed, has consented to the perform- 
ance of this play by the defendant— "Pau- 
vrette" I mean; because it is perfectly clear 
that the act of 1856 gave the right to the au- 
thor not only to perform, but to publish it, 
and declared that no one should perform it 
without his consent. The mere fact that it 
was published did not give others the r-ght to 
enact it or perform it in a theatre; it must 
be done with his consent or acquiescence, 
and there ought to be some evidence that it 
was so done by the defendant As to the 
other plays, the "Colleen Bawn" and the 
"Octoroon," there is no evidence that these 
plays were ever published by the plaintiff in 
this coimtry, and the only question for you 
to determine would be so far as this coun- 
try is concerned, whether the use of the 
manuscripts of these plays by the defendant 
was with the consent or acquiescence of the 
plaintiff. There is evidence tending to show 
that these two plays were published, that is, 
printed, and that this publication was made 
in England. I do not think that would make 
any difiference as to the right of the plaintiff. 
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unless that publication was with the consent 
of the plaintiff.] ^ 

[He does not seek, in other words, to fol- 
low up the beginning of the protection which 
our law gave him, but resorts to publication 
in England, instead of publication in this 
count]'y, where, if he were a resident, he 
would have the right and would be protect- 
ed. So that the question for you to deter- 
mine is, whether he did make the publica- 
tion in England, and of that I think there 
should be some affirmative evidence to sat- 
isfy you that such is the fact This substan- 
tially, with one other remark, disposes of 
the rights of the party imder the law in re- 
lation to copyright. That law prescribes a 
particular penalty for the unauthorized pt-r- 
formanee of a play; in the first instance, not 
less than ?100, and for evei-y subsequent per- 
formance §50; leaving a certain discretion 
with the com-t upon that subject; "as to the 
court having cognizance thereof shall appear 
to be just" In other words, it does not nec- 
essarily follow that in all" cases the precise 
penalty fixed to the violation of the law 
shall be given, but the com-t is to exercise a 
certain discretion in relation to the matter. 
[There is another branch of the case under 
which it is claimed the plaintiff is entitled 
to protection, and that is under what is 
termed the common-law right, irrespective 
j and independent entirely of the statute, and 
because there has been no publication of the 
"Octoroon" and "Colleen Bawn" by Mr. 
Boucieault, or under his authority. If that 
be so, then he is entitled to the property in 
his work, existing in manuscript, and no- 
body can use it without his consent and if it 
is so used, every person so using it is liable 
to respond in damages to him for such use. 
You will understand that there is no ques- 
tion raised in this branch of the ease in re- 
lation to "Pauvrette," because that was pub- 
lished with his consent; and, if he is not 
protected under the law, he is not protected 
at all, because, having published it himself, 
he has given it to the public, and the only 
shield he has is the law.] ^ 

The fact that the two unpublished plays, 
after having been entered here, were pub- 
lished in England, would make no differ- 
ence, unless that publication was with the 
consent of the plaintiff. No one would have 
the right to import and use them. Such con- 
sent, however, Avould be an abandonment of 
his rights, under our laws, and place him 
simply in the position of an ordinary Eng- 
lish dramatist, who had published his plays 
in his own country; but this consent must be 
affirmatively proved. 

[It is admitted on the part of the plaintiff 
that if a play is performed upon a public 
theati-e, and there is a representation of the 
same from the mere fact of hearing the play 
pei-formed, that does not constitute a viola- 
tion of the law. How far that may be true, 
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it is not necessary foi me to decide, because 
tlie evidence seems to show that these plays 
were performed some times, at any rate, hy 
means of manuscripts. It is, then, necessary 
that it should he shown to yom- satisfaction 
that these were used with the consent or ac- 
quiescence of the plaintiff. The question for 
you to determine on this branch of the case 
is, whether he has ever published these 
works, and if he has not, whether the de- 
fendant has used them, obtaining them sur- 
reptitiously or from any person without his 
consent. He woiild have a right to perform 
his own plays.] ^° 

There having been no publication in this 
country of these two plays by him or imder 
his authority, he is entitied by the common 
law, independent of the statute, to the prop- 
erty in them existing in manuscript. He 
may authorize their performance by others, 
or dispose of his property in them. [The 
question for you to determine is, if he has 
not published these works, if he has so dis- 
posed of them or acquiesced in the perform- 
ance of these works by the defendant. I dd- 
mit, also, that, conceding that he has not 
published them, he may also act in relation 
to them, as to, perhaps, deprive himself of 
the right of calling upon a person to respond 
in damages for tlie representation; that is to 
say, if he has allowed these plays to be rep- 
resented throughout the community for a 
long space of time, without license, and with- 
out objection, knowing the fact to be so, 
then I think he may be considered to have 
abandoned the use of them to the public. 
But it must be apparent that it has been 
done with his knowledge and without objec- 
tion on his part. That is to say, the facts 
must exist to indicate that he consented or 
acquiesced in their performance. Otherwise 
he is not prevented from claiming his prop- 
erty in these plays. I mean, of course, h's 
property at common law, as has been ex. 
plained to- you.] ^" By allowing them to be 
represented throughout the community for 
a long period of dme without license or ob- 
jection, he may be considered as having 
abandoned the use of them to the public, 
otherwise he has the right to call upon any 
person using them without his consent to re- 
spond in damages. [It simply then comes, 
if you believe that the defendant is responsi- 
ble in damages for the representation of 
these plays, to the question as to the dam- 
ages which the plaintiff has actually sus- 
tained by the use of the plays by the defend- 
ant. That is a question of proof to be de- 
termined by the evidence in .the ease, and in 
relation to which you are to form your own 
conclusions. These plays were performed, it 
appears "Colleen Bawn" and the "Octoroon," 
sixteen times— eight times each— by the de- 
fendant in his theatre. It is for you to say, 
putting the case upon the ground of common 
law right, if the plaintiff has been damaged, 
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and to what extent he has been damnified 
by these representations by the defendant 
of these plays. As I have already said, there 
is no question in this branch of the case in 
i:elation to "Pauvrette," because that was 
published and his rights then stand upon the 
statute.] " This is his common law right. 
The pubUshed plays he has given to the pub- 
lic, and his only protection is the statute. 
As to the unpublished plays there is no pre- 
scribed limit to the damages,— which are to 
be determined by the jury from the evidence. 

Verdict for plaintiff, §900. 

NOTE [from original report]. For a full ci- 
tation of authorities on question of author's 
rights under a copjTight, see the able brief of 
S. C. Perkins, Esq., in case of Stowe v. Thomas 
[Case No. 13,514]. See, also, Keene v. Wheat- 
ley [Id. 7,644]; Daly v. Palmer [Id. 3,552]; 
and Keene v. Clarke. 5 Hob. [N. Y.] 38; Greene 
V. Bishop [Case No. 5,763] ; Boucicault v. 
Pox [Id. 1,691]. As to copyright of musical 
works under the statute, see Jollie v. Jaques 
[Id. 7,437]. As to rights of reporters and their 
publishers, see Little v. Gould [Cases Nos. 8,394 
and 8,395]. As to common law rights of au- 
thors, see Crowe v. Aiken PCd. 3,441], and nu- 
merous cases there cited. The New York court 
of appeals have recently discussed the common 
law rights of authors, holding substantially as 
in this opinion that an author has at common 
law the exclusive right to the first publication; 
that the assignment of an alien author's right 
is valid, and within the cognizance of a court 
of equity; that representation of a dramatic 
composition upon the stage is not such a dedi- 
cation as will authorize others to print and pub- 
lish it without the author's consent; but that 
the manuscript and the author's right therein 
are still within the protection of the law, the 
same as if they had never been communicated 
to the public in any form; and further holding 
that the ptate courts have jurisdiction of the 
common law rights of an author, and will pro- 
tect an alien friend in the same manner as a 
citizen of the United States. Palmer v. De 
Witt, 47 N. Y. 532. 
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BOUDEREAU et al. v. MONTGOMERY et al. 

[4 Wash. 0. C. 186.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1821. 

Deposition— Execution of Commission— Retckn 
— Evidence — Competency — Execdtors and 
auministratoes — powers — deposition — wllo 
MAT Use — Evidence as to Pedigree — Testi- 
mony OP Deceased Witness. 

1. A commission, directed to A, to be exe- 
cuted in one county, cannot be executed by him 
in another. The commissioner ought to state 
when and where the depositions were taken. 
He acts under a special authority. Deposi- 
tions were rejected on the ground of their be- 
ing obnoxious to those exceptions. 

[See Rhoades v. Selin, Case No. 11,740.] 

2. A suit in equity by a number of plaintiffs, 
about one hundred, against A and wife and B; 
A and B being the administrators of W, and 
the wife claiming as the sole heir of W. The 

" [From 7 Am. Law Reg. (N. S.) 539.] 
^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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plaintiffs claim to be tlie heirs. Depositions tak- 
en in an ejectment by five of the plaintiffs 
against A, cannot be read in evidence in this 
suit, the plaintiffs not being the same. 

[See Kutherford v. Geddes, 4 Wall. (71 U. 
S.) 220.] 

3. One administrator may release, or dis- 
pose of the estate, without the other. 

[See Wiatermute v. Eedington, Case No. 17,- 
896.] 

4. No one can take the beiiefit of a verdict, 
or of depositions, who would not have been 
prejudiced by them had they been otherwise. 

[See Humphries v. Tench, Case No. G,873.] 

5. But depositions taken between other par- 
ties on the same point, may be read to prove 
pedigree; as hearsay, or declarations, the wit- 
jiesses being dead. 

[See Stein v. Bowman, 13 Pet. (38 U. S.) 
209: Blackburn v. Crawford, 3 Wall. (70 
U. S.) 175: Ranert v. Day, Case No. 836: 
Chirac v. Eeinecker, 2 Pet. (27 U. S.) 613; 
Clara v. Ewell, Case No. 2,790. Disap- 
proved in Hall's Deposition, Case No. 5,- 
924.] 

In equity. The plaintiffs, about eiglity or 
one hundred in number, assert themselves 
to be the next of •kin. on the paternal side, 
to Charles "^Miite. who died intestate in the 
city of Philadelphia some time in the month 
of January in the year 181U. The intestate 
was one of the numerous French neutrals, 
as they Avere called, wdio were deported from 
Nova Scotia in the year 1755 by order of the 
British j;overument. The bill alleges that 
he was the son of Charles White, ^vho died, 
leaving two sons, Francis and the intestate, 
and fom- brothers and two sisters, the an- 
cestors of the plaintiffs. That the two sons 
died intestate and without issue, and that 
the female defendant is the only child of 
■Mrs. Blanohard, the sister of the intestate's 
another. The defendants, Mr. Montgomery 
and Mr. Cross, are the administi-ators of 
Charles White, the intestate. The bill claims 
six-sevenths of the real and personal estate 
of the intestate. The answer denies that 
Charles White, the father, had either broth- 
ers or sisters, or left any other relations 
than his tAvo sons aforesaid, and denies that 
the plaintiff's are in any manner related to the 
family of the intestate. At the hearing of 
the cause, the plaintiffs ordered in evidence 
certain depositions taken under a commis- 
sion to Louisiana, to be executed by P. in 
the parish of Assumption. Another com- 
mission was directed to A B, to be executed 
at Iberville, and a thh-d to O D, to be exe- 
cxited in the parish of Ascension, but no 
return was made to the two last commis- 
sions, nor do they appear to have been exe- 
cuted. Under the commission directed to 
P. sundry depositions -were talceu by him at 
Iberville, as appears by his return; but it 
is not stated when, or at what place, the 
other depositions were taken. An objection 
was talcen by the defendants to the execu- 
tion of the w^hole commission: as to the depo- 
sitions taken at Iberville, because the com- 
mission directed to P. was to be executed by 



him in the parish of Assumption, and not 
at Iberville; and to the other depositions 
taken under the same commission, because 
the commission has not stated when or 
where they were taken. Objections were 
also taken to some parts of the depositions, 
in case the court should permit tliem to be 
read, being answers to leading interroga- 
tories. 

WASHINGTON, Circuit Justice. As to 
the last objections, that would be attended 
to by the court upon the report of the mas- 
ter, to whom it might be proper to refer the 
depositions, to inquire whether any, and 
which of the interrogatories are leading. The 
objections to the execution of the commis- 
sion strike at the entire depositions, and 
being in my opinion well founded, the depo- 
sitions themselves must be suppressed. The 
commissioners act under a special authority, 
which it is not only their duty to pm'sue, 
but it should be made to appear to the court 
by their own showing, that this authority 
was piu'sued. Whatever facts in relation 
thereto are stated in tlieir report, the court 
is bound prima facie to give credit to; but 
the court caunot presume that they have duly 
executed their authority, when they are 
themselves silent upon that subject. It 
should particularly appear when and whei'o 
the depositions were taken. As to the depo- 
sitions talcen at Iberville by P. not only out 
of his disti'ict, but within tlie district of 
another commissioner, it is impossible that 
they can be suijported, any more than if they 
had been taken by a person not authorised 
by the court to take them. And having thus 
fm-nished the com-t with evidence of his total 
disregard of the authority given to him in 
those instances, I am weU w^arranted in 
doubting at least, whether he has been more 
attentive to it in others where he is silent 
as to the place at which the commission was 
executed. 

The plaintiffs' counsel then offered in evi- 
dence depositions taken under a commission 
to Baltimore, in an ejectment for the real 
estate of the intestate, brought in the su- 
preme coiu-t of tills state bj'' some of the 
present plaintiffs, against the defendants, 
Montgomery and wife. These were also ob- 
jected to, upon the ground that they were 
res inter alios acta, and that they were in- 
admissible even to prove pedigree, (the pur- 
pose for which tliey are offered) having been 
taken post litem motam. Phil. Ev. 177, 178, 
222. 226, 230, 233; Gilb. Ev. 01, 31, 33; The 
Berkeley Peerage Case, 4 Camp. 401; Hay- 
ward V. Firmin, decided in 1766, cited in the 
Case of the Berkeley Peerage; King v. Cot- 
ton, 3 Camp. 44i; Whitelocke v. Baker, 13 
Ves. 511. 

On tlie otlur f;ide were cited Goodright v. 
Moss, CowT- 591; 2 Hen. & M. 55; Kirby, 
258; Gilb. Ev. 65; 3 Atk. 415; [Massey v. 
Leaming] 4 Dall. [4 U. S.] 123; Barr v. 
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Gratz, 4 Wheat [17 U. S.] 220; 2 Phil. Et. 
267, 2GS; BuU. N. P. 233; Duke of Athol's 
Case, 2 Strange, 1151; 2 Phii. Ev. 234, 269 
1 Vern. 413; 2 Hen. & M. 193; 2 Munf. 167 
[Davis V. Wood] 1 Wheat [14 U. S.] 6 
[Queen v. Hepburn] 7 Cranch [11 U. S.] 290 
1 Wash. [Va.] 123; 2 Wash. [Va.] 146, 14S. 

WASHINGTON, Cu-cuit Justice. As depo- 
sitions, the evidence is inadmissible, inas- 
much as it was taken in a cause between 
<lifferent parties from those who are now 
before this com-t, though in relation to the 
same question. Were the plaintiffs the same, 
I tliink tlie objection would not hold, on the 
ground that Mr. Cross was not a party to 
the suit in which the depositions were taken, 
since Montgomery was, and as representing 
his co-administrator, as well as the estite of 
the intestate, he had every opportunity of 
cross-examining the witnesses. The execu- 
tors or administrators of the deceased are 
considered in law as but one person, repre- 
senting the testator; and the acts done by 
any one of them, which relate to the estate 
of their testator or intestates, are deemed 
the acts of all, inasmuch as they have a 
joint and eutu'e authority over the whole. 
Godol. 134; RoUe, Abr. 924; 2 Yes. Jr. 265; 
Shep. Touch. 484, 485. A release of a debt 
or judgment confessed by one executor, binds 
his companions. 1 Dyer, p. 23, pi. 146. 
Surely then there is a privity of interest and 
estate between executors or administrators, 
at least as apparent as between several re- 
mainder men claiming in succession under 
the same deed or will, in which case, a sub- 
sequent remainder man may give in evi- 
dence, in an action by or against him, a ver- 
dict rendered in favoxu' of a prior I'emainder 
man; for tliey both claim under the saipie 
deed. Phil. Ev. 227; 1 Ld. Eaym. 730; Com. 
Dig. "Evidence," A 5; Bull. N. P. 232. But 
the plaintiff not being the same, and it be- 
ing perfectly clear that, if the depositions 
had been in favour of tlie defendants in 
that cause; as if, for example, they had prov- 
ed ilrs. Montgomery to be the sole heir of 
the intestate; they could not have been read 
against such of the present plaintiffs as were 
not parties to that suit, neither can they be 
used by these plaintiffs against the defend- 
ants on that suit. For I conceive, that if 
any rule of law can be considered as estab- 
lished, that is, which Gilbert lays down in 
his treatise on Evidence, p. 28, "that no one 
can take benefit by a verdict (or deposition) 
who had not been prejudiced by it had it 
been conti-ary." See, also, Bull. N. P. 232; 
Ducliess of Kingston's Case [20 Howell, St 
Tr. 355]; Hardw. 472. But I am of opm- 
ion that the depositions are admissible as 
declarations in relation to pedigree, and ai'e 
at least as satisfactory to prove that matter 
as hearsay or reputation. 

It is admitted by the defendants' counsel, 
tliat, as a general rule, hearsay and reputa- 
tion may be given in evidence to prove a 



pedigree, but that a special verdict finding 
a pedigree, or depositions taken to prove it 
in one cause, cannot be given in evidence in 
another cause, between different parties, be- 
cause they are only equal to declarations 
made after the question of pedigree had be- 
come the subject of controversy, and conse- 
quently after an improper bias may have been 
impressed upon the mind of the witness, or 
person making the declaration. This excep- 
tion from the admitted general rule is taken 
in the case of Whitelocke v. Baker, 13 Yes. 
511, and in the Berkeley Peerage Case, 4 Gamp. 
401. These cases are of modern date, the 
latter having been decided in the house of 
lords in the year 1814. They cannot, there- 
fore, be considered as authorities to conti-ol 
the judgment of this court; and I feel per- 
haps less disposed to yield an assent to 
the reasoning on which they proceed, in 
consequence of impressions made upon my 
mind from the time I was a student of 
law, until these cases were cited, that the 
long and well established rule was otherwise 
than what they state it to be. In the case of 
the Bei'keley Peerage, two decisions only are 
referred to, and these at nisi prius. The 
first by Chief Baron Reynolds, in the year 
1730, in support of the exception to the 
general rule; and the other in 1766, by Lord 
Camden; which, being much later in date, 
overrules the former case, and establishes 
the rule, so far as a nisi prius decision could 
have that effect. 

Buller, in his Nisi Prius, which was pub- 
lished before the American Revolution, states 
as an exception to the general rule, that, 
wherever hearsay and reputation are evi- 
dence, as in questions of pedigree, a special 
verdict between other parties, stating a ped- 
igree, is evidence to prove a descent. BuH. 
N. P. 233. He mentions the Dulce of Athol's 
Case, 2 Strange, 1151, in which Mr. J. Wright 
stated this to be the rule, and that his opin- 
ion in that respect was generally appi-oved, 
although the determination of the other 
judges was conti-ary. But why were they 
contrary? Not because the rule, as laid 
down by Mr. J. Wright, was not considered 
the correct one, but because it did not ap- 
pear,- in that case, but that the witnesses 
upon whose testimony the verdict was found, 
might have been examined in the case imder 
consideration; and there can be no doubt 
but that depositions taken in one case, can- 
not be read in another where the parties are 
different, even in a question of pedigree, unless 
the witnesses are shown to be dead. But 
it may fairly be concluded from the reasons 
which govern the majority of the court, that 
if this proof had been given, there would have 
been no difference of opinion between the 
judges. The case of Goodright v. Moss, 
Cowp. 591, is not otherwise important upon 
this point, than as it gives us the opinion 
of Lord Mansfield, who, although deeply 
learned in the civil law, and by no means 
disinclined to adopt its principles upon aU 
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proper occasions, was not influenced by the 
distinction between evidence of declarations 
ante, and post litem motam: and althougli 
Mr. Justice Aston concurs in awarding a 
new ti'ial upon another ground, he expresses 
no dissent from the opinion of Lord Mans- 
field, or which can be construed to favor 
this distinction. It is stated by some of the 
judges in the Case of the Berkeley Peerage, 
that tlie rule at nisi prius, as far back as 
they could recollect, had been to exclude 
evidence of declarations made after a contro- 
versy had commenced. I must therefore take 
the fact as it is stated, that this had been 
the experience of those judges; but I must 
also believe that the rule was unknown to 
Mr. Justice Buller, as well as to the judge 
who dissented from the opinion delivered in 
the above case. This point is, I presume, 
now settled in England by the two decisions 
above alluded to; but the question is, how 
has it been understood in this counti-y. be- 
fore and since the American Revolution? As 
the nisi prius decisions alluded to by tlie 
judges in the Berkeley Peerage Case were 
never in print, it may fairly be presumed 
that they were unknown in this country, and 
consequently they could not have influenced 
the decisions of the courts of the different 
states. The only authoritative rule known 
was that which was laid down by Mr. Jus- 
tice Buller, and by Mr. Justice Wright in 
the Duke of Athol's Case. I have had no op- 
portunity of looking into the American cases; 
but I am strongly inclined to think, from 
expressions to be met with in many of the 
state decisions, tliat the rule of post litem 
motam lias never been recognized in the 
United States. See the cases cited by the 
plaintiffs' counsel on this point, to which 
I add the case of Ross v. Gooley, 8 Johns. 
12S; 1 Yeates, 17, 152; Swift, Ev. 122. It 
is not without gi-eat diffidence that I ven- 
ture to dissent from the reasoning of the 
judges in the Berkeley Peerage Case. But 
it seems to be rather artificial than solid 
when directed against the admissibility of 
the evidence; although I acknowledge that 
the possibility of an undue bias having been 
produced by the existence of the controversy, 
might with propriety be ui-ged against the 
credit to be given to the evidence, where the 
proofs in the cause are contradictory, and 
to be weighed. I am apprehensive that 
gi-eat mischief and injustice might be the 
consequence of excluding the only species 
of evidence, which circumstances, not with- 
in the conti-ol of the parties interested, may 
have left to them; on the ground of a 
presumed bias created by an existing or 
even presumed controversy. I am persuaded 
tliat, eaiTied to the extent stated in that 
case, the rule would exclude hearsay and 
reputation in a great majority of cases, 
where it can alone be resorted to, to prove 
pedigree. I am of opinion that upon proof 
being made of the deatli of the witnesses, 
the depositions may be read. 



NOTE [from original report]. In a case 
where a controversy had arisen, or was ex- 
pected to arise, between parties, concernins the 
validity of a deed, against which one of the 
parties claimed, but no controversy was then 
expected to arise about the heirship, a letter 
then written, stating the pedigree of the claim- 
ants, was not considered as excluded by tln> 
rule of law. which declares that declarations 
relating to pedigree, made post litem motam, 
cannot be given in evidence. [Elliott v. Peir- 
sol] 1 Pet. [2G U. S.] 337. 
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Case No. 1,695. 

BOTTDINOT v. SYMMES. ' 

[Wall. G. C. 139.]^ 

Circuit Court, E. D. Pennsylvania. May 25, 1801. 

Equitt— Practice in Chaxceut— Commission of 
Kebellion. 
The court will, under circumstances, order a 
commission of rebellion to be returnable imme- 
diate; and will set down the cause for a hear- 
ing at the same term: and direct the bill to be 
taken pro confesso. 

In equity. The defendant who resided in 
the territory northwest of the Ohio, when 
in Philadelphia in the year 1706, was served 
with a subpoena from the equity side of this 
court, to appear and answer the plaintiff's 
bill. He entered his appearance by Rawle; 
but put in no answer, and stood in contempt. 
In this situation the complainant took out 
an attachment to compel an answer; and 
was proceeding with the other process used 
in Westminster; namely, an attachment 
with proclamations, commission of rebellion 
and sequesti-ation. But in April sessions, 
1799, the practice in this case being men- 
tioned, Iredell [Circuit Justice] and Peters 
[District Judge] were of opinion, that it was 
not necessary nor practicable to pursue the 
English practice; but that the bill might be 
tak:en pro confesso, on the return of the 
first attachment, non est inventus. But in 
April sessions, 1800, Chase [Circuit Justice] 
and Peters [District Judge] present, it was 
held that such mode of proceeding was in- 
admissible; that until some legislative pro- 
vision or rtile of practice was established, 
the method which obtained before must be 
piu-sued. Accordingly the decree pro con- 
fesso, was set aside; and the plaintiff pro- 
ceeded to issue an attachment with procla- 
mations, which being also returned non est 
inventus, Ingersoll, after stating these pro- 
ceedings, said, that the next process was a 
commission of rebellion, which, regularly, 
must have fifteen days between the test and 
the retm-n, as all other process of contempt 
should have: but as it was desirable to have 
an order for sequesti-ation in this term, so 
as that the biU might be set down for hear- 
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ing and taken pro confesso, whicli could not 
be until the commission of rebellion retm-ned 
non est, and a sequestration ordered. Harr. 
Ch. Pr. (New Ed.) 203; 3 Bl. Comm. 443, 
444. He therefore moved for an order that 
a commission of rebellion do issue against 
the defendant, retm-nable immediate, direct- 
ed to the marshal, &c. He said that it was 
in the disci'etion of the com*t, under circum- 
stances, to expedite this process for con- 
tempt; that in this case, they were merely 
formal, the defendant was out of the state, 
and would not answer. That great delay 
had already been incurred; and it was due 
to justice that the plaintiff should have the 
benefit of a decree by default. He cited 
Hinde, Pr. 122, to show that the court might 
order the return immediate. 

GRIFFITH, Circuit Judge. This is a spe- 
cial motion, and reguh-es notice. Has Mr. 
liawle had notice? 

IngersoU: He has not; but he wiU not 
except on that account I will answer for 
that; if he objects, the order shall be va- 
cated. 

CURIA: Take yom* order; it is pex-fectly 
reasonable. The whole proceeding in these 
cases, as applied to the state of things in 
this com*t, is dilatory, nugatory, and ex- 
pensive: it must be altered. 

The commission was immediately made 
out, and returned non est The court then 
appointed a serjeant-at-ai-ms. and directed 
him to go in quest of the defendant. The 
Serjeant not being able to find him, returned 
to the com."t, that the defendant eluded his 
search: whereupon a sequesti-ation was or- 
dered, 

IngersoU, on producing the bill, moved to 
have the cause set down for a hearing; 
which was done. And upon his further mo- 
tion, it was ordered that the plaintiff's bni 
be talcen pro confesso, and that a dea'ee be 
entered accordingly; with leave, neverthe- 
less, to the defendant to move, at the nest 
sessions of the com-t, to set it aside upon 
filing an answer: and that proof of the 
service of this order, made before any magis- 
trate of the North Western Territory, should 
be held sufficient 
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In re BOUGHTON. 

p. McA. Pat Cas. 278.3 

Circuit Court, District of Columbia. Jan. 
Term, 1854. 

Patexvs for Ixvestioxs — Appeal from Commis- 
sioner's Decision — Evidence — Equivalents— 
—Combination— Anticipation. 

[1. On an appeal from the commissioner's 
decision refusing to grant a patent, it is proper 
for the court to consider the most material 
parts of a correspondence had between the com- 
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missioner and the applicant, wherein facts are 
stated, and have been acted upon, and not de- 
nied, giving the applicant the benefit of the rule 
that, when part of the statement is used, the 
whole of the contemporaneous statement should 
be received.] 

[2. The true criterion of mechanical equiv- 
alence is identity of purpose, and not of form 
or name; and this is a question of fact to be 
judged of on inspection or the testimony of ex- 
perts. .It is an inference to be drawn from all 
the circumstances by attending to the consid- 
eration whether the contrivance used by one 
party is used for the same purpose, performs 
the same duties, or is applicable to the same ob- 
ject as the contrivance of the other party,] 

[3. There may be a patent for a combination 
producing a certain result, although neither 
any of the parts nor any portion of the com- 
bination less than the whole are new; for the 
thing patented is the combination, and not its 
parts.] 

[4. The combination, in a thistle-digger, of 
wheels and knives, the knives wdrkmg under 
ground at any required depth in a nearly flat 
position, and sufficiently tilling it, especially 
in hard, clayey, Canada-thistle soil, the wheels 
operating to prevent sidewise motion of the 
knives, whereby they would slip around hard 
places, is not anticipated by the prior use of 
wheels in plows, harrows, seed-planters, and 
the like, or by the combination of a sled with 
knives which are drawn along the surface of 
the ground in marshy places, to cut off the 
"bogs."] 

[In equity. Appeal from the refusal of the 
commissioner to grant a patent. Reversed. 
Patent No. 10,467 was granted to' Enos 
Boughton, January 31, 1854.] 

MORSBLIi, Circuit Judge. On the day ap- 
pointed for the trial, by previous notice duly 
given, the examiner on the part of the office 
appeared and laid before the judge the 
grovmds of the commissioner's decision, in 
writing, with the orighial papers and cor- 
respondence filed in the cause. The appel- 
lant did not appear, nor did any one on his 
behalf. The notice was renewed, and still 
no one appeared on the part of the appellant 
The subject will therefore be considered 
without further delay. 

It appears from the papers that this is one 
of that class of cases provided for in the sev- 
enth section of the act of July 4, 1836 [5 Stat 
119], in that part of the section which begins 
thus: "But whenever on such examination 
it shall appear to the commissioner that the 
applicant was not the original and first in- 
ventor or discoverer thereof, or that any part 
of that which is claimed as new had been 
before invented or discovered or patented or 
described in any printed publication in this 
or any foreign country as aforesaid, or that 
the description is defective and insufficient, 
he shall notify the applicant thereof, giving 
him briefly such information and references 
as may be useful in judging of the propriety 
of renewing his application or of altering his 
specification to embrace only that part of the 
invention or discovery which is new." Act- 
ing imder this part of ilie law, and on the 
claim of the appellant as first stated in his 
specification, the commissioner, on the 5th of 
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November, 1850, in a letter addressed to said 
Enos Bougliton, says: "The claim of your ap- 
plication for a patent for a 'thistle-digger' 
has been duly considered, and I regi'et to say 
you have been anticipated in your invention. 
The devices for raising and depressing the in- 
strument you will find substantially the same 
as yours in the wheel-cultivator of Samuel 
Ide, rejected June 12th, 1819. The device of 
your cutting-blades you will find in the bog- 
cutter of J. D. Filkins, patented Januai-y 
9th, 1S49." On the 19th of November, 1850, 
the appellant modified his claim according 
to the form that it is now found in his speci- 
fication, that is to say: "I do not claim any 
part of the raising and depressing device, nor 
do I claim the knife or the wheels separate- 
ly; but what I do claim is the combination 
of the knife with the wheels, for the purpose 
of cutting up the ground and destroying this- 
tles or any other obnoxious weeds, plants, or 
gi-asses growing therein." The result of the 
action of the commissioner on the case as 
then presented was communicated by him to 
the appellant in a letter of the 2oth of No- 
vember, 1850, in these words: "The new 
claim of your application for a patent for a 
thistle-digger, presented for reconsideration 
of the application of the 19th instant, has 
been carefully examined, and I am sorry to 
say it .does not appear to present any pat- 
entable feature, and the ofilce must decide as 
it did at first. You make the claim rest on 
the combination of the cutting-knives with 
the wheel. Now, as wheels have been long 
and generally known in the application to 
plows, horse-hoes, seed-planters, harrows, 
and cultivators of all kinds, machines for ex- 
cavating roads and canals, for digging pota- 
toes, &c.. It is not regarded as patentable to 
apply wheels to digging-machines used in the 
same way as in cases above mentioned, even 
if it could be shown that tliey had never be- 
fore been used for such purpose." 

Dm-ing the pendency before the commis- 
sioner a considerable correspondence, in the 
character of a statement of. facts and argu- 
ment relating to the nature of the claim and 
tlie operation of tlie machine, took place be- 
tween Boughton and him, which has been 
filed in and made a part of the case; at the 
close of which the commissioner, still adher- 
ing to his decision, as before stated, the ap- 
pellant renewed the oath as required by law, 
and appealed therefrom, filing sundry rea- 
sons of appeal. The specifications, besides 
stating the claim as just mentioned, states 
particularly the natm"e of it, and his inven- 
tion to consist in running the knife in nearly 
a flat position at any required depth under 
ground, and thereby cutting up and loosen- 
ing the soil. The machine in all its parts is 
therein also particulai'ly described. It is ad- 
mitted by the ofiice that the form and char- 
acter of the machine is suficiently shown in 
the drawing and model which accompany 
the specification. The reasons of appeal, 
though informally drawn up, seem in sub- 



stance intended to embrace the amount of 
what the appellant had ui'ged in his corre- 
spondence with the office, as before alluded 
to. The most material matters thereof are: 
First, that his invention consists in a combi- 
nation of the wheels and knives for the pur- 
pose of cutting up the gi-ound and destroying 
thistles; that it is new and useful; that the 
office has not shown tliat there was any such 
combination in existence, and that the use- 
fulness of the machine has never been called 
in question. Second and third, that the ref- 
erences given by the ofiice are irrelevant and 
unsatisfactory, his claim being neither upon 
the knife nor wheels, individually, but the 
combination of the two; that as to Filkins' 
machine, the knife is gauged by a sled hitch- 
ed forward of it and guided by handles be- 
hind, for proof of which I'eference is made 
to Filkins' model and claim; and that as to 
the knife in Prettyman's machine, which is 
supposed to be like his, he says tne ofiice 
seems to be wandering from the claim for a 
combination. The fourth, fifth, and sixth 
relate to the groimd of objection taken by 
the ofiice, that the wheels perform no new 
office, but do the same thing they do in the 
plow, cultivator, and seed-planter, namely, 
they gauge the depth. The appellant says: 
"Now, they perform another and equally 
important office with the gauging the deptli: 
They prevent the knife from sliding side- 
ways around a hard place, which, from its 
very shape, it would do if it were not for the 
wheels. Now, the plow does not depend 
upon the wheels for this; and the cultivator 
or seed-planter will slip over a hard place 
whether they have wheels or not." The 
seventh is, that there is no such machine as 
his in its operation and effect; that the com- 
bining the knife with the wheels necessarily 
causes each to perform a different office from 
what it had done before, and forming, by 
means of the combination, a machine which 
performs the office of cultivating the soil or 
cutting thistles in a more easy, rapid, and ef- 
fectual, and, in all respects, a better manner, 
than can be done without such combination. 
The two replies to these reasons appear to 
be the same in substance. The first part 
states an historical accoimt of the case in its 
first stages, which I have already taken 
some notice of. The report notices and com- 
ments particulai'ly on the letter of the 27th 
May, 1851, from Boughton to the commis- 
sioner of patents. Thus, in Boughton's reply 
of the 27th May, 1851, he says, respecting the 
functions of the wheels in his machine, that 
they not only gauge the depth, but they also 
prevent the side-wise motion of the knife. 
"From the shape of the knife it would riin 
around a hard place if it were not for the 
wheels." "The only reply to that whicli 
needs to be made is that the wheels will, in 
cases referred to by the office, perform the 
same functions as Mr. Boughton claims for 
the wheels of his machine. They will in all 
cases prevent any tendency to a side move- 
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ment, and just as mucli in one case as in tlie 
other; and hence, as before stated, the 
wheels in this machine perform no new func- 
tions, and hence there is no patentable com- 
bination in the case." 

In his reply to the third reason the com- 
missioner says: "The function of the, wheels 
is nothing more nor less than guiding the 
cutter-blade in its depth and preventing any 
tendency in the same to a side movement; 
and the sled-runners in Filliins' cutter do the 
same thing and in the same way. If the 
wheels prevent the cutting-blade from de- 
scending below a certain depth, the sled of 
Filkins does the same thing equally well. 
If the wheels prevent the cutting-blade from 
slipping from side to side, as in running 
ai-oimd hard clay . spots, the sled-runners 
would do the same thing in the same way, 
but much more effectually, because they 
would cover a greater length fore and aft, 
and have a firmer hold upon the ground than 
wheels could possibly have. Now, it is a 
rule of practice long ago established in the 
patent office, and sustained by the coturts, that 
where two devices are capable each of doing 
the same thing, and in substantially the 
same way, they must be equivalents of each 
other, and when one has been used the other 
is not patentable." Again: "But it is not 
admitted that such use of the wheels (as by 
Boughton's machine) is a new use, for they 
have done the same service with plows and 
cultivators of almost all lands from time long 
past" 

The initiatory evidence upon which the 
commissioner acted in forming his opinion as 
first declared was upon a comparison of the 
appellant's machine with those of Ides, Fil- 
Jiins, and Prettyman, before the final deci- 
sion was declared; and whilst the subject 
was still kept open, he submitted to a cor- 
respondence on tne subject with Boughton, 
and which, as before stated, has been laid be- 
fore me as forming a part of the case for my 
decision. It may therefore be proper to 
bring into review the most material parts of 
it, where facts are stated and have been acted 
upon, and not denied; and also to give the 
appellant the benefit of the rule that where a 
part of the statement is used, the whole of 
the contemporaneous statement should be re- 
ceived, the part' which operates for him as 
well as that which, makes against him. 
Such, it is believed, will be tlie proper mles of 
evidence on the occasion. 

He states that the construction of his ma- 
chine is totally different from that of Filkins 
or any other, both in the operation and ef- 
fect; that none has been shown by the of- 
fice to be like it in its combination; that 
from a summer's use of one he had tilled 
fifty acres of land-^"hard-clay, Canada-this- 
tle land"— in a superior order to what he 
ever saw the same land before, with little 
more than half, the labor and team there- 
tofore bestowed, and was enabled to go 
about four times over with the same labor 
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that woiild be required to plough once; that 
it is eminently useful; that the bog-cutter 
is no such kind of a tool, and no such use 
was contemplated by the inventor; that it is 
gauged by a sled hitched forward of it. and 
by handles held by hand behind, and not 
a wheel about it, and contrived for the pur- 
pose of running on the top of the gi-ound; 
and he refers for proof to the claim of Fil- 
kins; that the cutters in Prettyman's ma- 
chine, even if resembling his, are different 
in the combination; that the allegation or 
objection "that the wheels perform no new 
office" is partly true and partly not; that it 
is true they gauge the depth, but they also 
prevent the sideway motion of the knife; 
that from the shape of the knife it would 
rim aroimd a hard place if it was not for the 
wheels; the plow does not depend upon the 
wheels for this; and the same is the case 
with the cultivator "and seed-planter, fi'om 
the very defects in their operation under 
wheels for this purpose, for they will slip 
over hard places whether with wheels or not; 
that in his combination a machine is found 
which performs a new office, or an old office 
in a different manner from all other ma- 
chines, and in a manner which for hard soil is 
much better than any other method, and this 
is novelty; that there is no machine which 
performs the office of tilling the soil in the 
same manner. • 

Filkins, in stating the nature of Ms inven- 
tion, says: "It consists in arranging in a 
proper frame-work a set of horizontal steel 
knives, which are drawn along the sm'face 
of the ground, and cut or shave off what are 
termed bogs from marshy places, thus leav- 
ing a dear sm-face, and also in attaching the 
middle beam of the aforesaid frame to the 
rear end of a sled, the front or inclined 
parts of the runners being provided with 
steel knives, so that, as the machine is 
drawn along by the team, when the runners 
come in contact with a bog, the knives will 
split it, and yet keep the machine level and 
steady." He states, also, that the machine 
is guided by handles in the rear attached to 
a beam. 

The commissioner supposes that the claim 
in this case is subject to the objection of 
"the want of novelty," because merely anal- 
ogous to the machines referred to, and to 
some others not particulaiiy referred to, and 
because of a double use. He states the rule 
of practice established in the patent office 
and sustained by the com-ts to be that where 
two devices are capable each of doing the 
same thing, and in substantially the same 
way, they must be equivalents of each other; 
and when one has been used, the other is 
not patentable. And again: "But it is not 
admitted that such use of the wheels (as by 
Boughton's machine) is a new use; for they 
have done the same service with plows and 
cultivators of almost all kinds from time 
long past." The principles as stated by the 
I commissioner must be admitted. The only 



BOUGHTON, (ADJUSTABLE W. S. CO. v.) 



[3 Fed. Cas. page 1000] 



question is -whetlier they are, according to 
principles of patent laTV, applicable to the 
present case. The rule on the subject of me- 
chanical equivalents, in other words, is that 
"the identity of pui'pose, and not of form or 
name, is the true criterion in judging of the 
similarity or dissimilarity of two pieces of 
mechanism;" or "whether one thing is a me- 
chanical equivalent for another, is a matter 
of fact to be judged of on the testimony of 
experts or on an. inspection of the machines; 
and, in the language of the books, it is an in- 
ference to be drawn from all the circumstan- 
ces of the case, bj'- attending to the consid- 
eration whether the contrivance used by the 
one party is used for the same purpose, per- 
forms the same duties, or is applicable to the 
same object as the contrivance used by the 
other party." It is sometimes very difficult 
to draw the line between what is form and 
what is substance. Supposing the rule as 
laid down to be applicable, and that is to be 
the test, will the claim of the appellant fall 
unfavorably within it? The form and con- 
trivance and the operation of the machine 
are different from that of those referred to: 
— as to tlie first, in the wheel and axle, and 
the peculiar fastenings and contrivances at- 
tached thereto, the latter being the sled and 
runners. . Can this be said to be an equiva- 
lent? It may be very sufficient for the pm*- 
pose ^Ir. Filkius intended it for, as before al- 
luded to, and as expressed in his specifica- 
tion—that of operating on the surface of the 
soft, marshy grormd, and splitting the bogs— 
but very inadequate and inappropriate for 
working xinder the ground at any required 
depth, and sufficiently tilling it, especially in 
hard, clayey, Canada-thistle eai'th; and in 
preventing the sideways motion of the 
knives— all this is the purpose, object, and 
effect which Boughton's machine is con- 
trived and intended for. It is also stated to 
be a great labor-saving machine. Are not 
these substantial and useful differences in 
consti'uction, object, operation, and effect? 
And so as to the other machines, plows, &c. 
But it seems to me that in adopting that rule 
the learned commissioner has not sufficiently 
adverted to the nature and character of the 
claim of the appellant He does not claim 
for a new machine, or for any new and im- 
proved parts of a machine, for any new 
functions of the wheels or knives individu- 
ally, or for any new combinations of partic- 
ular parts of existing machinery or ma- 
chines, but for the union of all, by which a 
new and useful combination is produced. 
And he contends that it has not been made 
to appear that there ever was such a combi- 
nation before. 

I will now px'oceed to state some of the 
principles established by adjudged eases, 
Avhich I think are applicable to and ought to 
rule in the decision which I am about to 
make. Curtis, 1st edition, 1S44, page 82, 



says: "There may be a patent for a new 
combination of machines to produce certain 
effects, whether the machines constituting 
the combination be new or old. In such cas- 
es the thing patented is not the separate ma- 
chines, but the combination." For which is 
cited Barrett v. Hall [Case No. 1,047] ; Pai-k 
V. Little [Id. 10,715]. In the case reported 
in 16 Pet. [41 U. S.] 340 (Prouty v. Euggles), 
Chief Justice Taney, in delivering the opin- 
ion of the court, says: "The patent is for a 
combination, and the improvements consist 
in arranging different portions of the plow 
and combining them together in. the manner 
stated in the specification, for the purpose of 
producing a certain effect. None of the 
parts referred to are new, and none are 
claimed as new, nor is any portion of the 
combination less than the whole claimed as 
new, or stated to produce any given result. 
The end in view is proposed to be accom- 
plished by the union of all, arranged and 
combined together in the manner described." 
This invention is not intended to be the case 
of improvement of any existing machine. If 
it were, then the question would be, whether 
it is a real or material improvement, or only 
a change of form. In Moody v. Fiske [Case 
No. 9,745], Judge Story, in delivering the 
court's opinion, and speaking of the claim 
for a combination only, says: "In such a 
case, proof that the machines or any part of 
their structure existed before forms no ob- 
jection to the patent, unless the combination 
has existed befoi-e, for the reason that the 
invention is limited to the combination." In 
the case of Barrett v. Hall [supra], the same 
judge says: "The true legal meaning of the 
principle of a machine with reference to the 
patent act is the peculiar structure or con- 
stituent parts of such machine." Again: 
"The principles of two machines may be 
very different, although their external sti'uc- 
ture may have great similarity in many re- 
spects. It would be exceedingly difficult to 
contend that a machine which raised water 
by a lever was the same in principle with a 
machine which raised it by a screw, a pul- 
ley, or a wedge, whatever in other respects 
might be the similarity of the apparatus." 
These authorities might be added to, by stat- 
ing or referring to many others, but it is 
deemed unnecessary. 

Upon the whole, therefore, I think there 
are substantial differences between Bough- 
ton's claim for a combination in his machine 
and those referred to by the commissioner, 
in form, power, way, and principle, and that 
the decision of the commissioner is errone- 
ous, and ought to be reversed, and the same 
is hereby reversed; and I do hereby deter- 
mine that Enos Boughton is entitled to a 
patent as prayed for. 
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Case Wo. 1,696a. 

BOUIilGNEY et al. v. TJNITED STATES. 

p. La. Law J. 184.] 

District Court, D. Ijouisiana. June 8, 1876. 

Public Lands— French Grasts— Sale bx Spain 

— INDEMSITTl. 

[Act June 22, 1860 (12 Stat. 85), proTides for 
the confirmation of grants of land made by a 
foreign government in Louisiana prior to tne 
cession of the territory to the United States, 
and in section 6 declared that, when land so 
granted has heen sold by the United States 
prior to the confirmation of the grant, the per- 
son entitled may enter a like quantity on ^y 
of the public lands of the United States. Pe- 
titioners held a complete and valid grant from 
the French government of Louisiana to certain 
lands therein, and the succeeding Spanish gov- 
ernment made grants of land within the limits 
of this grant, both being prior to the cession 
of T^uisiana to the United States. EeU that, 
although these Spanish grants have been con- 
firmed by the United States, the French gran- 
tees are not entitled to indemnity fo^ tli^-lii?^ 
so diverted from them, for the liability of the 
United States to indemnify them extends only 
to the case of lands sold by itself.] 

[This was a petitioa filed by Charles Bou- 
ligney and othei's against the United States 
to adjust petitioners' claim to certain land 
in the state of Louisiana, which tliey claimed 
l>y virtue of a grant from the late French 
government of that territory. The petition 
was filed under Act June 22, 1860, which pro- 
vides for the adjustment and confirmation 
-of claims growing out of gi-ants of land in 
Florida, Louisiana, or Missom-i, emanating 
from a foreign government, and bearing date 
prior to the cession of the territory out of 
which those states were formed to the Unit- 
ed States. Section 6 of the act, referred to 
In the opinion, provides that "whenever it 
shall appear that the lands claimed, and the 
titie to which may be confirmed, imder the 
provisions of this act, have been sold, in 
whole or in part, to the United States prior 
to such confirmation, * * * the party in 
whose favor the titie is confirmed shall have 
the right to enter upon any of the public 
lands of the United States a quantity of land 
equal in extent to that sold by the govern- 
ment." Petition granted in part, and denied 
in part.] 

Albert C. Janin, for plaintiffs. 

J. K. Beckwith, Dist. Atty., and J. W. Gur- 
ley, Asst. Dist Atty., for the United States. 

BILLINGS, District Judge. This case hav- 
ing been submitted upon the pleadings, evi- 
dence, and briefs, and the court having care- 
fully considered the demand of the petition- 
ers, and it appearing from the evidence that 
the grant made on the second of Mar'ch, 
1765, by the French government of the prov- 
ince of Louisiana, to Messrs. Dauterive and 
Masse, is a complete and valid grant, em- 
bracing 212,255 and 99-100 acres, of which 
1295 and 57-100 acres are now vacant lands, 
and that subsequentiy to- the date of said 
grant from the French authorities, the Span- 



ish authorities in the province of Louisiana 
made to other persons complete grants with- 
in the limits of said grant of 1765 to the ex- 
tent of 27,056 and 44^100 acres, and various 
iD complete grants to the extent of 48,146 and 
47-100 acres, which have since been con- 
firmed by the United States government, and 
the court being of the opinion that the act 
of congress of June 22, 1860, imder which 
this suit is prosecuted, does not contemplate 
the allowance of an indemnity by the United 
States for the lands thus granted by way of 
complete and incomplete grants before the ac- 
quisition of the province of Louisiana by the 
United States, but that said act does provide 
for an indemnity for such lands embraced 
within valid ancient grants as the United 
States have sold or otherwise disposed of: 

It is ordered, adjudged and decreed that 
the heirs and legal representatives of Jean 
Antoine Bernard Dauta-ive, to wit (here the 
names of the heirs and legal representatives 
are inserted in the decision), recover from 
the United States, through the general land 
office, certificates of location, or land scrip, 
to the extent and amount of 135,757 and 
51-100 acres, to be located upon any of the 
public lands of the United States, subject to 
private entry, at $1.25 the acre, according 
to the provision of the sixth section of the 
aforesaid act of congress of June 22, 1860. 
And it is further ordered, adjudged and de- 
creed that the said plaintiffs recover from 
the United States patents for the following 
described tracts of land, situated in the 
southwestern district of Louisiana, to wit 
(here the tracts of land are enumerated in 
the decision), that is to say, for 1,295 and 
57-100 acres of the aforesaid grant of March 
2d, 1765, which are vacant and undisposed of. 



Case 'No. 1,697. 

In re BOUND. 

[4 N. B. R. (1871) 510 (Quarto, 164).] * 

District Court, S. D. New York. 

Bankruptcy — Discharge — Failure to Keep 
Proper Books op Account. 

Where it appears from the evidence that a 
bankrupt has failed to keep proper books of ac- 
count, the case is one in which, under [Act 
1867 (14 Stat. 531)] section 29, a discharge 
cannot be granted. 

[In bankruptcy.] 

S. J. Crooks, for bankrupt. 
J. F. Roberts, for a-editor. 

BLATCHFOKD, Disti"ict Judge. The first 
specification, in so far as it charges that 
since the passing of the bankrupt act, the 
bankrupt being a ti'adesman within the 
meaning thereof, has not kept proper books 
of account in his business, is sustained by 
the evidence, and a discharge is refused on 
the ground that such allegation is equivalent 

^ [Reprinted by permission.] 
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to an allegation that the banla-upt being a 
tradesman has not, subsequently to the pas- 
sage of said act, kept proper books of account, 
and that the case is, therefore, one in which, 
under section 29, a discharge cannot be 
granted. 



Case I^o. 1,697a. 

BOUNTY T. KERRIN. 
[Betts' Ser. Bli. 533.] 
District Court, S. D. New York. March, 1856. 
Salvage— Contract— Tesbek— Costs. 
[L One who conti-acts to perform a salvage 
service for a specified gross sum can recover 
no more, although the work proves to be ac- 
tually worth many times that sum.] 

[2. The merits of a libel in personam for 
salvage services are not affected by the fact 
that respondent has replevied the salved prop- 
erty from the salvor.] 

[3. Tender made before suit brought, and not 
repeated in court, does not bar costs.] 

[In admiralty. Libel by John Bounty 
against Patiick Kerrin to recover salvage. 
Decree for libelant.] 

A. Nash, for libelant. 

F. O. Bliss, for respondent 

Before BETTS, District Judge. 

The libelant, with the aid of a sloop and 
several men, raised for the defendant the 
boiler and machinery of a wrecked steam- 
boat. He claims a salvage reward for the 
service, or a quantum valebat compensation, 
of at least §25 per day, amounting to $218.50, 
and, upon the evidence, the latter sum ap- 
pears no more than reasonable compensa- 
tion for the service rendered, without con- 
sidering it one of a salvage character. The 
respondent proves by his agent that he 
made a specific contract with the libelant to 
do the work for the gross sum of $25. The 
witness was not discredited, nor was there 
evidence conti-adicting him on this point 
Evidence was offered by the respondent 
that he had dispossessed the libelant of the 
machinery after it was raised, by replevin, 
and had tendered him in specie $25 before 
suit brought. 

Held, that libelant's recovery must be lim- 
ited, on the testimony, to $25; that the re- 
plevin action did not afCect the merits of 
this suit; and that the tender proved, not 
having been made in coui't, did not bar 
costs. Decree for the libelant for $25, with 
interest from October 10, 1854, and full 
costs. 
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Case No. 1,698. 

BOURNE V. ASHLEY. 

District Court D. ilassachusetts. June, 1863. 

"Whale FisuEiiY— Property Rights is 'VVhale — 

Custom axd Usage— Sufficiency. 

[1. A whale belongs to the ship from which 

the first iron is placed, though the actual kill- 
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ing is by the crew of another vessel, or thev 
take part therein.] 

[2. By long usage, the first iron, whether at- 
tached to the boat or not, holds the whale.] 

[3. Though local usages of a particular port 
will not supersede the general maritime law, 
yet this doctrine does not apply to a custom em- 
bracing an entire business, and concurred in 
for a long time by persons engaged therein.] 

[Cited in Swift v. Gifford, Case No. 13,006; 
Ghen v. Rich, 8 Fed. 161.] 



, Case I^o. 1,699. 

BOURNE et al. v. ASHLEY et al. 
[1 Lowell, 27.]^ 

District Court, D. Massachusetts. Sept. Term,. 

1865. 

Trover — JIcisuRE of Dajiagcs. 

In a proceeding in the nature of trover for 
the conversion of a whale in the Okhotsk sea, 
the measure of damages is the value of the 
whale at the time of the conversion, which 
can be found by taking the value of the oil 
and bone at New Bedford, which was the rul- 
ing market of the country at the time, and wa& 
the home port of both vessels, less the ex- 
pense of cutting in and boiling, freight and in- 
surance; to the amount thus ascertained, in- 
terest at sis per cent is to be added. 
[Adhered to in Bartlett v. Budd, Case No. 
1,075. Explained in The Ontario, Id. 10,- 
543. Approved in Swift v. Brownell, Id. 
13,695. Distinguished in Dyer v. National 
Steam Nav. Co., Id. 4,225. Cited in 
Guibert v. The George Bell, 3 Fed. 585.] 

At law. Libel promoted by [Jonathan 
Bourne and others] the owners of the ship 
Washington, against [Abraham Ashley and 
others] the owners of the ship Endeavor, 
both of New Bedford, for the conversion of 
a whale in the Okhotsk sea, in Jtily, 1858. 
The merits of the case had been decided by 
Judge Sprague in favor of the libellant& 
[Case No. 1,698], and the only point remain- 
ing open was the measm'e of damages, which 
came up on the assessor's report. We are 
entitled to receive the highest value of the 
oil and bone at New Bedford, without any 
deductions. Our vessel was on the ground, 
and the men were ready to cut in and boil 
the whale, and were obliged to come home 
without a full catch. Taber v. Jenny [Case 
No. 13,720]. 

T. D. Eliot and T. M. Stetson, for libel- 
lants. 

R. C. Pitman and R. A. Pierce, for re- 
spondents. 

LOWELL, Disti-ict Judge. I hold the 
measui-e of damages in trover to be the vahie 
of the goods at the time and place of the 
conversion. In some com-ts the plaintiff has 
been permitted to recover a higher price if 
the goods have risen before the time of ti-ial. 
This rule has led to great dilficulties, and 
those com-ts have been obliged to adopt a 



^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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good many artificial exceptions, sueli as 
tliat tbe suit must be brought witliin a rea- 
sonable time, &c. Eomaine v. Van Allen, 
26 N. Y. 309. The weight of authority is in 
favor of the other rule. Watt v. Potter 
[Case No. 17,291]; Pierce v. Benjamin, 14 
Piclc. 356; Pinkerton v. Manchester & L. 
R. Co., 42 N. H. 424; Sedg. Dam. 481; 
Coolidge V. Choate, 11 Mete. [Mass.] 79. And 
the value which governs is, of com-se, the 
market price in the case of articles which 
have a market price; though the wrong-doer 
cannot escape' the payment of damages for 
the conversion of an article which is of 
value only to the owner, by showing the ab- 
sence of a market for the article." Stiekney 
V. Allen, 10 Gray, 352. 

In this case, the respondents introduced 
the evidence of very respectable experts to 
show what they would be willing to give 
for whales in the Okhotsk sea. The as- 
sessor finds the average estimate to be one- 
third of the value of the oil and bone at 
New Bedford. But all this evidence merely 
goes to prove that there is no market price 
for whales at that place. It is xmdertaking 
to show the value of an article by the price 
which persons will give for it who do not 
want it; whereas market price presupposes 
the presence of persons who do want the 
article. There is no market price for whales 
anywhere, because they are never brought 
to market^ nor is there any market for oil 
and bone in the Okhotsk sea. These facts 
do not deprive the libellants of the fair value 
of their whale, but only oblige us to arrive 
at it by other means than such conjectures. 
"We must discover, as well as we may, the 
value of this article to a person who hap- 
pened to want it, for the respondents have 
put themselves m. that situation. This value 
must be the price of the oil and bone in some 
market, less the expense of making the oil 
t.nd bone out of the whale and getting It to 
market Some of the witnesses, indeed, 
when their attention was directed to the true 
point of inqifiry, said that the oil and bone 
were worth in the Okhotsk sea all they were 
worth in New Bedford, less freight and in- 
sm-ance. See Coolidge v. Ohoate, 11 Mete. 
[Mass.] 79; Selkirk v. Cobb, 13 Gray, 313. 
The market of New Bedford, which the wit- 
nesses and the assessor adopted, is the con- 
trolling market of the country as weU. as the 
home port of both vessels, and furnishes the 
proper standard. The damages, then, wiU 
be the value at New Bedford of the on and 
bone made, or which might have been made, 
from this whale, less the average necessai-y 
expenses of converting the whale into oil 
and bone, and freight, insm'ance, and other 
usual charges, with interest on the sum thus 
arrived at It was strongly urged that 
most of those charges and expenses ought to 
be rejected, because they were not incurred 
by the libellants' request, and did them no 
good, since their men were ready to do the 
work, and their vessel was able to bring 



home the product For this position, Taber 
V. Jenny [Case No. 13,720] is cited. I do 
not profess to understand that case fully; 
but the assessor's report and the arguments 
seem to assume that the oil and bone, actual- 
ly brought home, ought to be paid for, and 
the only question was, what charges should 
be deducted, and this tm-ned upon the fact 
that the libellants' vessel was unable to fill 
up her cai-go, and, therefore, the labor and 
freight would have cost them nothing. The 
rule which I have taken, and which is the 
ordinary rule, was not argued. A rule 
which makes the damages depend on the 
arrival of "the vessels, and on the good or 
ill^fortune of their adventm*es after the time 
of the conversion, cannot be upheld. The 
action accrued immediately, and might have 
been maintained, though the respondents 
had never received the oil and bone at the 
home port and though the libellants had got 
a better whale immediately after this was 
lost; and the measm-e of damages ought to 
be the same whenever and wherever the ac- 
tion is brought, and whether the libellants 
were skillful or otherwise, and fortunate or 
not and whether the respondents were in- 
sured or uninsured. In short, it is unsafe to 
base the amount of the recovery, in a case of 
this kind, upon circumstances happening aft- 
erwards. It is upon these very grounds that 
the rtde of time and place of conversion was 
adopted. 

The report will be recommitted to the as- 
sessor to find the expense of cutting in and 
boiling, which is the only element of the 
computation not fuUy presented by him, im- 
less the parties agree upon it I see no rea- 
son for denying costs to the prevailing par- 
ty. Ordered accordingly. 
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BOUBNE et al. v. JMAYBIN. 
[3 Woods, 724.]^ . 

Circuit Court S. D. IMississippi. Nov. Term, 
1877. 

GuAiiDiAN AXD Ward — Coxclusivexess op 
G-UATiDiAS's Accounts — Failure to Account 
AFTER Ward's Majokitt— Bemedy of Wakd— 
Collateral Remedy — Pilixg Claim agaixst 
Baxeruijt Guardian— Effect of— Allo-\vakcb 
OF— Parent and Child — Scpfort of Child- 
Llabiutt of Child's Estate for — Estates- 
Life Tenant and Remainder-Man— Contribu- 
tiox— Trusts— Appropriation of Trust Estate 
BY Trustee — Liability op Guardian for In- 
terest. 

1. In ^Mississippi a ward is not concluded by 
the annual accounts of the guardian, filed and 
passed upon without notice by 'the probate 
court during the infancy of the ward. 

2. In that state, upon the "filing of his final 
account by a guardian, his inventory and an- 
nual accounts and his whole administration of 
the trust are subject to challenge and examina- 
tion. 

3. The Code of Mississippi, which declares 
that when a ward ajcrives at the age of twen- 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ty-one or is married, the guardianship shall 
cease, and the guardian shall deliver up to the 
^\^^'^' ^^ *^^ husband, as the case may require, 
all the property of the ward in his hands, and 
on failure to do so, shall be liable to an action 
on his bond, creates the relation of creditor 
and debtor between the ward and guardian on 
the failure of the guardian to comply with the 
requirements of the statute. 

4. The fact that the accounts of a guardian 
With his ward were in course of settlement in 
the probate court, does not preclude the ward 
from proving her claim against the guardian 
in the probate court, 

5. B commenced in a state chancerv court a 
suit against her late guardian, after his ad- 
judication in bankruptcy, for a final settle- 
ment of his guardianship, and obtained a de- 
cree against him for the amount of the trust es- 
tate found in his hands, but the assignee was 
not a party to the suit: HeM (a), that the 
claim of the ward against the bankrupt estate 
was not merged in the decree of the chancery 
court, but was a provable claim against the 
bankrupt estate; (b) and that the assignee 
was not bound by the amount found by the 
chancery court, nor would the banlcrupt be 
bound by the allowance of the claim by the 
bankrupt court. 

6. Suit brought and judgment recovered 
against a bankrupt on a fiduciary debt which 
the bankrupt does not discharge, does not pre- 
clude the creditor from proving the debt as 
a claim against the bankrupt estate. 

T. The general rule is: that if a father be 
guardian of his child, he must support the child, 
if of sufficient ability to do so. 

8. But it is within the discretion of the court 
to allow one who is guardian of his own child 
comi)ensation for the support of the ward out 
of tlift ward's estate. 

9. The general rule in equity is, that where 
land is charged with a burden, every portion of 
the estate should bear its share of such charge. 

10. So, where the incumbrance is on tlie en- 
tire estate and there is a tenant for life, he is 
bound to keep down the interest, but not to pay 
any part of the principal. 

11. A tenant by the curtesy who happens to 
be guardian for the remainder man cannot 
apply his ward's estate to remove the incum- 
brance from the property in which he holds by 
the curtesy, and charge his ward with both 
the principal and interest so paid. 

12. The rule of contribution in such cases 
stated. 

13. A guardian who filed neither inventory 
nor account, but used his ward's estate as if 
it were his own, is bound to pay interest on 
the value of the estate, and there is nothing in 
the Code of IMississippi to relieve him from this 
■obligation. 

14. A trustee is bound to keep clear, accurate 
and distinct acccmits — otherwise all presump- 
tions are against him, and all obscurities and 
doubts are to be taken adversely to him. 

15. A trustee who, previous to the late war 
of the Rebellion, appropriated the trust estate 
to his own use, is liable for interest thereon dur- 
ing the period of the war. 

In bankruptcy. Appeal from [an unreport- 
ed] decree of the district court, allowing 
claim of Mary L. Bourne against tianlo-upt 
estate. [Decree affii-med.] 

On December 30, 1868, Joseph W. Maybin 
was adjudged a banla-upt. On January 24, 
1877, the bankrupt estate being still unset- 
tled, Mary L. Bourne, with Joshua "W. 
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Bourne, ber husband, filed for allowance a 
claim against the bankrupt estate for the 
sum of $30,000. The claim was presented in 
the form of a petition, which set forth the 
facts upon which it was based, and prayed 
that the assignee of the bankrupt m'ight be 
made a party, and that an account might be 
stated of the amount due to petitioner from 
the bankrupt estate. The petition contained 
the averments required by section 5077, Rev. 
St., for the proof of a demand against a 
bankrupt estate, and was verified by tlae 
affidavit of Mary L. Bom-ne and Joshua W. 
Bom-ne, her husband. The petition was an- 
swered by the assignee, who denied any in- 
debtedness from the bankrupt to said Mary 
li. Bourne, claimed that the accounts be- 
tween said Mary L. Bourne and the bank- 
rupt had been settled by the probate coiu-t 
of Warren county, Mississippi, and that noth- 
ing was due her from the said Joseph W. 
Maybin, and pleaded the limitation of three, 
six, and ten years, prescribed by the Code 
of Mississippi. Upon the issues thus raised 
voluminous proofs were taken, and a refer- 
ence was made to a master, who stated an 
account, and reported that there was due 
the said Mary L. Bourne from the said bank- 
rupt estate the sum of $30,492.9-5. Excep- 
tions were filed to the report, which were 
overruled, and the report was confirmed, and 
the district court declared and decreed that 
on the 24th day of January, 1877, the date of 
the declaration of a dividend to other credit- 
ors of said bankrupt estate, there was due to 
the said Mary L. Bom-ne from the bankrupt 
estate of said Joseph W. Maybin the said 
sum of $30,492.95, and aUowed the same as 
a proven claim against the said estate. From 
this decree the assignee took an appeal to 
this court. 

The claim of Mary L. Bourne against the 
estate of Maybin arose, as she claimed, from 
certain property received by Maybin as her 
guardian. Maybin was the father of Mrs. 
Bourne, who, by the death of her mother on 
February 22, 1851, inherited, as she claimed, 
a number of slaves and other personal prop- 
erty. On September 26, 1851, Maybin was 
appointed guardian for his daughter, the said 
^ary L., and received, as such, her estate, 
■nie law in force at that time (Rev. Code 
Miss. 1857, art. 146) required a guardian, 
"within three months after his appointment, 
to retm-n to the probate court, under oath, a 
true and perfect inventory of all the estate, 
real and personal, and an appraisement 
thereof and of all money or other things 
which he may have received, or taken pos- 
session of, as the property of his ward." The 
law also declared, "he shall, annually, return 
an inventory, under oath, of the increase of 
the estate, if there be any, by the birth of 
slaves or the increase of other property, and 
he shall, in like manner, report all losses by 
death or otherwise." Article 147 declared: 
"Such guardian shall, at least once in every 
year, and oftener if required, exhibit his ac- 
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countSj showing the receipts and disburse- 
ments of money on accoimt of his ward, sup- 
ported by proper vouchers, in which he shall 
also show the annual product of the estate 
imder his management, and the sale and dis- 
position of such product. His accounts shall 
also state his expenditures in maintaining 
his ward," etc. Maybin filed no inventory 
of the property which came into his hands, 
as reaxiired by law, nor did he file any ac- 
counts. In August, 1861, he was cited by 
the probate court to file his inventory and 
accounts. In response to this citation, he 
filed an answer, in which he stated that 
about ten years before he had been appoint- 
ed guardian of the person and property of 
his said daughter, that he owned a large es- 
tate in his own right, and had but two chil- 
dren, and the property owned by his said 
ward was but a smaU portion of what he ex- 
pected to give her. "Hence yom* respond- 
ent," the answer proceeded, "has never felt 
that it was necessary to return an inventory 
of her estate or property, or keep or render 
any accurate and detailed account of the re- 
ceipts and disbursements of her propertj'-, or 
for or on her account." The answer fur- 
ther stated that the ward of the respondent 
was the owner of the undivided half of cer- 
tain slaves, naming them, nineteen in num- 
ber, five of whom had been born since his 
appointment as guardian, and that these 
slaves were all the property which had come 
to the hands of respondent as such guardian. 
The answer further stated, that for about six 
years last past, respondent had employed a 
private tutor for his ward, at an expense of 
from ?450 to §500 per annum, and that in 
the future the expense of her support and 
education "would exceed the annual Mre of 
the said half of said negroes." The answer, 
thereupon, prayed the appointment of ap- 
praisers to make and return an inventory of 
the property of the ward, and to assess the 
annual hire thereof dm-ing the time it had 
been in respondent's hands, and that to save 
respondent the trouble of keeping a detailed 
account of disbursements for his said ward, 
her support and education might be set ofE 
against the hire of her negroes. 

In pursuance of the prayer of this answer, 
the probate com*t appointed three appraisers, 
who appraised the hire of twelve negroes, 
from 1851 to 1861, at ?600 per annum, 
amounting, in the aggregate, to §6,000, from 
which they deducted $1,000 for expenses of 
negro children, leaving a balance due, for the 
hire of the slaves of the ward for the period 
aforesaid, of $5,000. This report was con- 
firmed by the probate com't. Upon the com- 
ing in of this report, Maybin filed a state- 
ment of his account for the preceding ten 
years. The debit side of the account con- 
tained but one item for hire of slaves from 
1851 to 1861, $5,000, and the credit side two 
items, one of $5,000, amount allowed by pro- 
bate court for the years 1851 to 1861, inclu- 
sive, and amount paid com't fees, $14.50, 
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showuig a balance due the guardian of 
$14.50. This account, thus stated, was ap- 
proved by the probate com*t Maybin never 
filed any further account. On the 5th day 
of April, 1866, in response to a citation from 
the probate com^t, he filed an answer in 
which he stated, that the only property of 
his ward which had at any time come into 
his hands as guardian, consisted of negroes, 
and he knew of no other property of his said 
ward; that as a result of the war, etc., this 
property had been destroyed; that by an 
agreement with the probate court in 1861, it 
was understood that the hire of her slaves 
shoTild be appropriated to the support and 
education of his wai-d; that the hire, after 
that date, was not sufficient for that purpose, 
and that he, therefore, had no property or 
effects of his said ward in his hands. Up- 
on this answer the probate court declared 
that "the same is hereby allowed, confirmed 
and ordered to be recorded, and it is further 
ordered that the said guardian be discharged 
from further accountmg to this com-t until 
citation shall issue requiring him to do so." 
No citation had ever been issued, and no fm-- 
ther account had ever been filed by said 
guardian. On the 10th of October, 1867, said 
ward was married to her present husband, 
the said Joshua W, Bom-ne. 

G. Gordon Adam and Frederick Speed, for 
petitioner. 
W. B. Pittman and A. B. Pittman, contra. 

WOODS, Ghrcuit Judge. The defense of 
the statute of limitations set up in the an- 
swer cannot prevail. The evidence shows 
that the petitioner was married to her pres- 
ent husband while an infant She has, there- 
fore, from her birth been under the disability 
of either infancy or cqvertm-e, either of which 
suspends the statute of limitation under the 
Code of Mississippi: Code 1857, art. 12, § 2, 
c. 57, p. 400, and Code 1871, § 2156. Nor is 
the petitioner concluded by the accounts as 
they are styled, filed in the probate court by 
Maybin, as guardian, and the action of the 
court thereon. Both were filed during the 
infancy and before the marriage of the ward, 
and were passed upon without any notice to 
her. Neither of tliem are final accounts, but 
are expressly stated to be annual accounts. 
Such accounts are not conclusive on the 
ward. The Code of 1857, art. 148, c. 60, 
provides for a final account by the guardian 
after his trust has ceased, either by the mar- 
riage or majority of the ward. "And the 
guardian shall also make a final settlement 
of his guardianship by making out and pre- 
senting to the court, under oath, his final ac- 
coimt, which shall contain a distinct state- 
ment of all the balances of his annual ac- 
counts, either as debits and credits, and also 
all other disbursements, charges and amoimts 
received and not contained in any previous 
annual accoimt" The Code then proceed.*? 
to declare that sudi account shall be open to 
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the inspection of tlie ward, and the court 
shall fix a day for hearing the same, and 
shall cause notice thereof to he given to the 
ward to appear and show cause w^hy the 
final account of the guardian should not be 
allowed and approved. At the appointed 
time the court shall proceed to examine the 
final account and to hear the proofs for and 
against it, "and if the court shall be satis- 
fied, after full examination, that the account 
is just and true, it shall make a final decree 
of approval, ratifying and confirming the 
guardianship, or it may allow only so much 
of the account as seems right," etc. These 
provisions mako it perfectly clear that, on 
the filing of a final account, the whole ad- 
ministration of the trust and all the annual 
accounts and the inventories are subject to 
challenge and examination. The absurdity 
of binding an infant by an annual or partial 
account, passed upon by the probate court 
without notice, finds no place in the juris- 
prudence of this state, and so the supreme 
court of the state has repeatedly held: Aus- 
tin V. Lamar, 1 Ciishm. 189; Harper v. 
Archer, 9 Smedes & M. 71; Coffin v. Bram- 
lett, 42 aiiss. 194 

It is next contended by the defendant that 
the claim of the petitioner is not of such a 
nature as to be provable against the bank- 
rupt estate; that only debts, and debts which 
were In existence at the date of the banlc- 
ruptcy, can be proven; and that, as between 
guardian and ward, the relation of debtor 
and ei-editor does not exist until there has 
been a final accounting in the probate court, 
and a balance found due the ward. If this 
proposition were true, then the claim of 
every ward or other beneficiary of a trust 
whose guardian or trustee was adjudged a 
bankrupt before settlement of the trust, 
would be excluded from participation in the 
proceeds of the bankrupt estate. A conclu- 
sive answer, how^ever, to this theory of the 
defense is found in the Code of Mississippi, 
which declares (Code 1857, art. 148, c. 60, p. 
462) that "the powei-s and duties of every 
testamentary or other guardian over the per- 
son and estate of his ward shall cease and be 
determined when such ward shall arrive at 
the age of twenty-one years, or be lawfully 
married, and in either event the guardian 
shall forthwith deliver up to the Avard or to 
the husband, as the case may require, all 
the property of every description of said 
ward in his hands, and on failure shall be li- 
able to an action on his bond." Clearly, this 
provision of the Code raises the relation of 
debtor and creditor between guardian and 
his late ward as soon as the guardianship 
ceases. Mrs. Bourne was married and the 
powei-s of the guardian, as such, ceased more 
than a year before the banla-uptcy of the lat- 
ter, and he was liable to suit in any court 
of competent jurisdiction for the recovery of 
the amount which might be due from him 
to his ward. The relation of debtor and 
creditor must, therefore, have existed be- 



tween them as soon as the guardianship was 
terminated by the marriage of the ward. 

Another objection to the proof of the pe- 
titioner's claim, similar to the one just con- 
sidered, is that the debt of the petitioner is 
not a provable one, because her claim is 
pending and undetermined in a court, to 
wit, the probate coui-t, which has full juris- 
diction thereof. We think this objection is 
fully answered by the case of Payne v. 
Hook, 7 Wall. [74 U. S.] 425- In that case, 
Anne Payne, a citizen of Virginia, filed her 
bill in the circuit court of the United States 
against Hook, public administrator of Callo- 
way county, Missouri, and the sureties on 
his bond, to obtain her distributive share in 
the estate of her brother Fielding Curtis. 
The bill charged gross misconduct on the 
part of the administrator and false settle- 
ments with the probate com-t, and it ap- 
peared from the bill that Hook had not yet 
made his final settlement with the probate 
court. The bill was demurred to because, 
among other grounds, the probate com-t had 
exclusive jm-isdiction concerning the duties 
and accounts of administrators until finnl 
settlement, and the administration com- 
plained of was still in progress, and resort 
should be had to that court to correct the 
accounts of the administrator, if fraudulent 
or erroneous. In reply to this objection to 
the bill, the supreme com-t said: "The cir- 
cuit court of the United States for the dis- 
trict of Missouri had jurisdiction to hear 
and determine this controversy, notwith- 
standing the peculiar sti-ucture of the Mis- 
som-i probate system, and was bound to 
exercise it." "The equity jurisdiction con- 
ferred on the federal courts is the same that 
the high court of chancery in England pos- 
sesses, is subject to neither limitation or re- 
sti-aint by state legislation, and is uniform 
throughout the different states of the Un- 
ion." These remarks applj^ with pertinency 
to the , jm-isdiction of the bankrupt court, 
and to the facts of this case. The jurisdic- 
tion of the banla-upt court depends upon the 
act of congress. It cannot be controlled or 
limited by state legislation. It is uniform, 
and is required by the constitution to be uni- 
form throughout all the states. Section 711 
of the U. S. Revised Statutes declares, "that 
the jurisdiction vested in the courts of the 
United States of all matters and proceeding.^ 
in banki-uptcy, shall be exclusive of the 
courts of the several states," and section 
4972, "that the jui-isdiction confen-ed upon 
the disti-ict courts, as courts of banla-uptcy, 
shall extend to all cases and controversies 
arising between the bankrupt and any cred- 
itor or creditors who shall claim any debt 
or demand under the bankruptcy." Section 
5108 declares, "that no creditor whose debt 
is provable shall be allowed to prosecute to 
final judgment, any suit at law or in equity 
therefor against the banki-upt, until the 
question of the debtor's discharge shall have 
been determined, * * * provided, that if 
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the amount due the creditor is in dispute 
tlie suit may, by leave of the court in bank- 
ruptcy, proceed to judgment for the pur- 
pose of ascertaining the amount due." 
These citations from the statutes clearly 
show the jurisdiction of the banlcrupt court 
to ascertain the amount of a claim against 
the bankrupt estate, and the fact that the 
claim may be in suit in another couit does 
not divest it of that jurisdiction. It is true, 
-that the banla-upt com-t could not arrest a 
suit brought against the debtor to recover 
a debt which the bankruptcy would not dis- 
charge, but it clearly has the jurisdiction 
to ascei-tain for itself the amount of the 
■debt, Avhere it is called on to apply towards 
its payment a part of the assets of the 
bankrupt estate. Where a bankrupt is liable 
for unliquidated damages arising out of any 
contract or promise, or on account of any 
goods wrongfully taken, converted "dr with- 
held, the court may cause such damages 
to be assessed in such mode as it may deem 
best, and the sum so assessed may be 
proved against the estate: Rev. St. § 50G7. 
It seems clear, then, that the petitioner had 
a provable debt against the estate, for im- 
mediately on her marriage she might have 
maintained a suit against her guardian, up- 
on his bond, in any court of competent juris- 
diction, to recover whatever might be due 
her from him, and the fact that the probate 
court had jurisdiction to ascertain the 
amount did not oust the jurisdiction of the 
bankrupt com-t to do the same thing. 

It is next objected to the claim of pe- 
titioner, that in November, 1869, she com- 
menced a suit against her late guardian 
Maybin, in the chancery com-t of Warren 
county, Mississippi, for a final settlement 
of his guardianship, and, on April 22, 1873, 
obtained a decree against him for $20,609, 
xind it is claimed tbat the debt being merged 
in the decree, neither the deci-ee, nor the 
original debt on which it was founded, can- 
be proven against the banla-upt estate. 
Many authorities are cited to show "that the 
<lebt or claim on which a judgment is based 
is merged in the judgment This is, of 
•course, the general doctrine, and is not dis- 
puted. The rule of merger is that no f m-ther 
.-action can be prosecuted between the same 
parties upop a matter already ripened into 
judgment Tliere is no offer in this case 
to establish the debt by proof of the decree 
Against Maybin, rendered by the state com-t 
The proof offered is evidence to establish 
ihe claim upon which that decree was found- 
ed. Can this be admitted? I think it clear 
that the claim presented against -the bank- 
, Tupt estate is not merged in the decree 
■against the bankrupt. The decree is against 
the bankrupt, founded on a fiduciary debt 
which his banla-uptcy does not discharge. 
"The claim sought to be established in this 
case, is a claim against the estate of the 
bankrupt There can be no merger unless 
both the banla-upt and the assignee ai'e 



concluded by the decree of the state court 
It is clear that the assignee is not concluded, 
for he was not a party to the decree. As 
to him the proceedings and decree of the 
state court were 'res inter alios acta. When 
the decree is presented as a claim against 
the bankrupt estate, he clearly has the right 
to contest it, and insist that he is not bound 
by it, and to require the creditor to make 
good his claim by proof. He can not be 
bound by a decree to which he was not a 
party. So, neither is the bankrupt, in a 
suit brought against him to recover the 
amount of a fiduciary debt which is not 
discharged by the bankruptcy, bound by the 
aUowance . of the claim by the baiiki-upt 
court So far as such a debt is concerned, 
the assignee in no degree represents the 
bankrupt, and when suit is brought against 
the latter to establish the claim against him, 
and to be enforced against his subsequently 
acquired property, he may well say, I have 
had no day in court on this claim, and 
insist on his right to contest. The great 
majority of claims against a bankrupt estate 
are not contested; they are allowed upon 
the ex parte proof of the creditor. To say 
that such an allowance would be binding 
upon the bankrupt, in a suit brought to re- 
cover a fiduciary debt not disdiarged by the 
bankruptcy, seems clearly untenable. The 
deci-ee in the state com-t against the bank- 
rupt, and the allowance of the claim for the 
sum demanded by the banki-upt com-t are 
entirely independent of each other. They 
are proceedings instituted for different pur- 
poses, and against different parties. The 
doctrine of merger does not apply. The 
banla-upt is noi bound by the allowance of 
the claim by the banlirupt court, and the as- 
signee is not bound by the decree of the 
state com-t It is true that there are au- 
thorities of the highest respectability which 
have held that, if after the institution of 
proceedings in bankruptcy, judgment is re- 
covered on a provable debt, the original debt 
is merged and extinguished in the judgment 
and the judgment is not provable against 
the estate of the debtor, nor discharged by 
the certificate: Bradford v. Kice, 102 JMass. 
472; Cutter v. Evans, 115 Mass. 27; In re 
GaUison [Case No. 5,203]; In re Mansfield 
[Case No. 9,049]; Holbrook v. Foss, -27 Me. 
441; PUve v. McDonald, 32 aie. 418; Samp- 
son V. Clark, 2 Cush. 173. These decisions 
are placed on the doctrine of merger, which 
we have seen does not apply here, and be- 
cause the creditor, by taking judgment and 
so changing the form of the debt and secur- 
ing to himself the benefit of conclusive and 
permanent evidence of it, and an extension 
of the period of limitation thereon, is held 
on his part to have elected to look to the 
debtor personally and to abandon his right 
to prove against the estate, and the debtor, 
on the other hand, who might have protected 
himself by moving the com-t in which the 
action was pending for a continuance, In 
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order to afford him an opportunity to obtain 
and plead a certificate of discharge, is held, 
by omitting to make such a motion before 
judgment, to have waived the right to set 
up his certificate against the plaintiff's claim, 
and, therefore, the rights of the parties 
must bo governed by the judgment which 
one has moved for and the other has suffered 
to be rendered. It is evident that these 
reasons do not apply to a claim based on a 
fiduciary debt which Is not discharged by the 
bankrupt act. The bankrupt law expressly 
pi-ovides (Rev. St. § 5117) that "no debt cre- 
ated by the bankrupt * * - while acting 
in a fiduciary capacitj'- shall be discharged 
by proceedings in bankruptcy, but the debt 
may be proved and the dividend thereon 
shall be a payment on account of such debt." 
Here seems to be a clear autliority to such 
a creditor to pm'sue both remedies, to prove 
his debt and to prosecute his action against 
the bankrupt. And in New Lamp Chimney 
Co. V. Ansonia Brass & Copper Co., 91 U. S. 
CoC, it was held that proof of a debt not 
barred by the bankruptcy does not preclude 
an action against the bankrupt thei'eon, and 
the converse seems to follow inevitably that 
suit brought against the bankrupt does not 
preclude proof of such a debt against the 
bankrupt estate. It cannot, therefore, be 
said that, by electing to pursue one remedy, 
li; abandons the other, when the law gives 
him both. Nor can it be said that the debt- 
or, by not interposing his discharge as a 
defense to the action against him, waives 
his right to set up his certificate against 
the plaintiff's claim, for he has no such right, 
and therefore cannot be said to waive it. 
On the other hand, the weight of authority 
seems to be in favor of the proposition that 
the taking of judgment by a creditor pend- 
ing proceedings in bankruptcy, does not pre- 
vent the plaintiil; in any case from proving 
his claim: Clark v. Rowling, 3 N. Y. 216; 
Monroe v. Upton, 50 N. Y. 593; Harring- 
ton V. lilcNaughton, 20 Vt. 293; Downer v. 
Rowell, 26 Vt. 397; In re Brown [Case 
No. 1,975]; In re Vickery [Id. 16,930]; In 
re Stevens [Id. 13,391]; In re Rosey [Id. 
12,066]. But whichever way the authorities 
may preponderate on this question, no case 
can be found which decides that a judgment 
after banla-uptcy, on a debt not ban-ed by 
the bankruptcy, precludes proof of the claim 
in the bankrupt court. 

isly conclusions are, therefore, (1) that the 
decree rendered against May bin after his 
adjudication upon a fiduciary debt which is j 
not baiTCd by the bankruptcy, does not bar j 
the proof of the claim in the banla*upt com-t; '< 
and (2), that the claim of the creditor against 
the banlanipt estate is not merged in the de- 
cree in his favor against tlie banla'upt; and 
(3), that as the assignee was not a party to 
the decree against the bankrupt, he is not 
concluded by it, and may insist that the 
creditor shall prove his claim by other evi- 
dence than the record of the decree, and as 



the assignee has insisted on such proof in 
this case it was properly offered and receiv- 
ed. These conclusions being reached, it only 
remains to consider whether the report of 
the master, finding the amount of tlie claim 
in favor of the petitioner to be $30,492.95, 
should be sustained. Upon this finding three 
questions of law arise: 1. Whether Maybin 
should be credited with any payments made 
by him for the support and education of his 
ward, she being his daughter; and 2. May- 
bin being a tenant by the curtesy of certain 
lands, the fee of which was in his ward, 
and having made certain payments to dis- 
charge a mortgage incumbrance thereon, 
what credit should he be allowed for such 
payments in his accounts with his ward. 3. 
Whether May bin should have been charged 
with interest on any balances which niisiht 
be found in his hands. 
Of these three questions in their ordoi-: 
1. The evidence shows that Maybin, during 
the greater part of the time while he was 
guardian for his ward, was a man of large 
means. The general rule is, that if a father 
be guardian, he must support his child, if of 
sufficient ability to do so: Reeves, Dom. Rel. 
2S3. It is, however, within the discretion of 
tlie com-t to allow the father who is guardian 
a sum out of his ward's estate in payment 
of his support of the ward. It appears from 
the record that the probate com-t, in 1861, 
consented to allow Maybin his expenditux-es 
in behalf of his Avard out of her estate. Al- 
though the safe and proper course for the 
guardian would have been to obtain the con- 
sent of the com-t to this arrangement in ad- 
vance, yet tlie court having sanctioned tlie 
expenditm-e after it was made, I am of opin- 
ion that Maybin should be allowed all the 
expenditures in behalf of his ward which 
the testimony satisfactorily establishes. 
Maybin's own testimony, on this subject is 
loose and unsatisfactory. He produces no 
vouchers and gives no dates. In my judg- 
ment, the only money expended for his ward 
which he proves is a payment of $500, made 
to his ward's grandfather in her behalf. 
This payment is corroborated by the wit- 
ness Brian, otherwise I should not consider 
it as satisfactorily proven. I think, there- 
fore, that Maybin should be allowed a cred- 
it for $500, as of the 31st day of Decembex-, 
1857, the latest date to which the testi- 
mony of tlie witness Brian could apply. No 
other payments are shown by Maybin to 
have been made on behalf of the ward, and 
no other ci-edits ought to be allowed him by 
reason of alleged expenditures in her be- 
half. 

2. The evidence shows that Maybin was 
the tenant by the curtesy in a tract of land 
of which his daughter and ward was seized 
in fee. At the time Maybin's fife estate com- 
menced he was about twenty-three years of 
age. Within a year or two after the incep- 
tion of said life estate, Maybin, as reported 
by the commissioner, paid to relieve said real 



[3 Fed. Cas. page 1009] 



(Case No. 1,700) BOURNE 



estate of a mortgage incumbrance left upon 
it by the ancestor of bis "ward the sum of 
$9,250, to which the commissioner added in- 
terest in the sum of $11,402.95, maliing the 
principal and interest $20,652.95. Half of 
this sum, to wit, $10,326.47, the commission- 
er allowed as a credit to Slaybin. His coun- 
sel claims that he is entitled to a credit for 
the whole sum, principal and interest It 
is ti'ue that the personal property is the pri- 
mary fund for the payment of the debts of 
a decedent's estate, and that in general the 
heir of a mortgagor or the devisee of his 
real estate may call upon the executor or 
administrator to discharge the mortgage on 
the real out of the personal estate, and this 
rule is extended to a widow in favor of her 
dower in an estate mortgaged to secm*e the 
purchase money: Crabb, Keal Prop. 914; 
Cope V. Cope, 2 Salt. 449; Brown, Max. 5Q0; 
Heuagan v. Harllee, 10 Rich. Eq. 2S5; Cum- 
berland V. Codrington, 3 Johns. Ch. 229. 
But the principle is adopted in favor of the 
heir devisee and doweress alone (Coote, 
Blortg. 4G7, 46S; Cope v. Cope, supra; Torr's 
Estate, 2 Rawle, 250; Mansell's Estate, 1 
Pars. Eq. Cas. 367), and has no application 
to the respective rights of the remainder man 
and tenant for life or for years. The gen- 
eral rule in equity is, .that where land is 
charged with a bm'den, each portion of the 
estate should bear its equal share of such 
charge: Stevens v. Cooper, 1 Johns. Ch. 
425; Story, Eq. Jvr. § 477; Cheeseborough v. 
Millard, 1 Johns. Ch. 409; Gibson v. Crehore. 
5 Pick. 145. AVhere the incumbrance is on 
the entire estate, and there is a tenant for 
life, he is bound to lieep down the interest, 
but not to pay any part of the principal. 
If, for example, there is a tenant for life and 
a i-emainder man in fee of an estate, sub- 
ject to a mortgage which is due and must 
be paid at once to save foreclosm'e, and the 
remainder man, to save the estate, pays the 
mortgage, he is not obliged to talie the share 
of the tenant for life in annual installments 
of interest, to continue as long as he shall 
live. He is entitled, as equitable assignee of 
the mortgagee, to immediate payment, and 
the sum which he thus has a right to claim 
is the present worth of an annuity equal to 
the amount the annual interest would be, 
computed for the number of years which the 
tenant will live. This is assumed by the 
courts to be fixed for this pm-pose by the 
tables of longevity. Whatever this sum may 
amount to is deducted from the gross amount 
paid for redemption, and the balance is the 
proportion to be paid by the remainder man. 
Of course the same rule of computation is 
applied if the tenant redeems and calls on 
tlie remainder man for contribution: 2 
Washb. Real Prop. 197; Swaine t. Perine, 5 
Johns. Ch. 4S2; Gibson v. Crehore, 5 Pick. 
145; Houghton v. Hapgood, 13 Pick. 154; 
Squire v. Compton, 2 Eq. Cas. Abr. 3S7; Fos- 
ter v. Hilliard [Case No. 4,972]; Carll y. 
Butman, 7 Me. 102, 105; Jones v. Sherrard, 
Sfed.cas. — 64 



2 Dev. & B. Eq. 179. This is the rule ap- 
plicable to this case. The proposition that 
a tenant by the ciu'tesy, who happens to be 
the guardian of the remainder man, can ap- 
ply his ward's estate to remove an incum- 
brance from the property In which he holds 
by the curtesy, and charge his wai'd with 
both the principal and interest of the sum 
so paid, is entirely without foundation, and 
has no support in any adjudicated case. Ap- 
plying the i-ule above laid down, to ascertain 
what portion of the $9,250 paid by Maybin 
to remove the incumbrance on the land in 
which he held a life estate he was bound 
to contribute, and taldng his age at the 
time of payment to be twenty-thi'ee years, 
and computing interest at six per cent., the 
rate fixed by law in this state, it turns out 
that Maybin's proportion of the sum paid 
was $5,772, and his ward's portion $3,478. 
For this latter stun, with interest from the 
date of its payment, Maybin is entitled to a 
credit. As the commissioner has allowed a 
sum considerably larger than this, he can- 
not complain: 

3. It is next to be considered whether May- 
bin was chargeable with interest upon the 
amounts realized from the estate of his 
ward.,. The general rule on this subject is 
thus laid down in Perry on -Trusts. "If a 
trustee retains balances in his hands which 
he ought to have invested, or delays for an 
unreasonable time to invest, or if he min- 
gles the money with his own, or uses it in his 
private business, or neglects to settle his ac- 
count for a long time, he will be liable to 
pay simple interest at the legal rate:" Vol- 
ume 1, § 4:68. The report of the commis- 
sioner shows that .Maybin received slaves of 
his ward, in September, 1851, whose dear 
yearly hire amounted to $1,323, and other 
personal property of the gi-oss value of $4,- 
350. Maybin's report, filed in August, 1861, 
shows that up to that time he had filed nei- 
ther inventory nor account, but had used his 
wai'd's property as if it were his own, and 
employed it in his own business. Under this 
state of facts he is clearly liable for interest 
on the.bire of the slaves as it accrued from 
year tq year, and for the interest on the val- 
ue of the other personal property, unless re- 
lieved by the law of this state. The Code of 
Mississippi of 1857, pages 461, 462, provides 
(after requu-ing the guardian to file annual 
accounts) as follows: "And for no balance 
of money in his hands on such accounts, 
shall a guardian be charged with interest, 
but the court may direct him to place the 
same at interest" It is perfectly apparent 
that this provision was not intended to ap- 
ply to a ease like the present Here the 
guardian, who is in receipt of a yearly in- 
come from the estate of his ward, files nei- 
ther inventory nor account for ten years, 
and then makes a grossly false statement of 
the condition of his ward's estate, giving no 
detailed account of the assets of his ward, 
or of his expenditures in her behalf, falsdy 
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stating the amount of her property at less 
than one-half what it really was, and giving 
a palpably false and exaggerated statement 
of his expenditures in her behalf, thus mak- 
ing it appear that there was nothing due 
her, when in fact a large sum was due. 
Clearly, this is not the case in which the 
Code intended to relieve the guardian from 
the Hability for interest, and the commis- 
sioner was- right in charging interest. 

It remains to pass upon the correctness of 
the sum found due from Maybin to his ward 
by the commissioner. "A ti*ustee is bound 
to keep clear, distinct and accurate accounts. 
J£ he does not all presumptions are against 
him, and aU obscurities and doubts are to 
be taken adversely to him." Blauvelt v. 
Ackerman, 23 N. J. Eq. 495. "Trustees can- 
not use trust moneys in their business, nor 
embark it in any ti-ade or speculation. If a 
trustee makes such use of the money he will 
be responsible for all loss, and he may be 
compelled to pay the highest rate of inter- 
est:" Pei'ry, Trusts, § 464. Applying these 
rules to the case in hand, it is impossible to 
say that the commissioner has reported too 
large a sum against the guardian. The es- 
timate made by the commissioner, of the 
amount which should have been received for 
the hire of slaves, seems to be supported by 
the testimony which would have justified a 
much higher valuation. His estimate of the 
value of the personal property, other than 
slaves, which come to the hands of the guard- 
ian, and was appropriated by .him as his 
own, is also borne out by the evidence. Be- 
sides, the commissioner has allowed the 
guardian ?1,641 more than he should for re- 
moving the mortgage incumbrance on the 
property subject to his life estate, and he 
has omitted to charge interest against the 
guardian for the four years of the war. As 
the guardian had appropriated the ti-ust es- 
tate to his own use, and ti'eated it from the 
beginning of his guardianship as* his own, 
there is nc ground for this omission. He is 
chargeable with interest from the time he 
appropriates his ward's property until he ac- 
counts and pays for it. I do not go into a mi- 
nute discussion of the evidence on which tne 
commissioner based his conclusions, because 
his report is presumed to be correct until er- 
ror is made to appear. This has not been 
done. Even allowing the guardian a credit 
for the ?500 which it is shown he paid to- 
wards the maintenance and education of his 
ward, and interest on this sum, the balance 
found by the commissioner is too small when 
his mistake in the amount allowed for satis- 
fying the mortgage on the ward's lands, and 
his failure to charge interest during tne war, 
are taken into consideration. The aiaount 
actually due the petitioner is considerably 
larger than the amount reported. As the 
sum reported will more than absorb all the 
assets of the banki-upt estate, the petitioner 
does not ask for any modification of the de- 
cree. 



In my judgment, the claim of the peti- 
tioner against the bankrupt estate of May- 
bin, for the amount foimd due by the dis- 
trict com*t, is according to law, is sustained by 
the evidence, and the finding and allowance 
of the distiict should be afSrmed. Ordered 
accordingly 
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Case No. 1,701. 

BOUBNE V. SMITH. 

[1 Lowell, 547.] ^ 

District Court, D. Massachusetts. March 
Term, 1871. 

Shipping— The Master— Lay of Whaling Catch 
— CosTOM AND Usage — Evidence — Buiiden op 
Proof. 

1. A usage for masters of whaling vessels 
to wait for their lays until the owners shall 
choose to sell the oil is unreasonable and void. 

2. It seems, that a master might, for a val- 
uable consideration, bind himself so to wait in 
a particular voyage. 

3. The burden of proving such an agreement 
is on the owners. 

4. Such an agreement held not to be proved in 
this ease. 

5. The master is not to suffer a diminution of 
his lay for oil sold on credit and never paid 
for, though due diligence was exercised by the 
owner. 

[Cited in Crowell v. Knight, Case No. 3,445.] 

In admiralty. The libellant [G. W. Bourne] 
proceeded for his lay of one-thirteenth in 
the oil and bone procm-ed on the Atlantic 
whaling ci-uise of the schooner William 
Martin, of which he was master, and the de- 
fendant [Heman Smith] was managing 
owner. The voyage began in November, 
1867, and ended in September, 1868; and 
the libel was filed in March, 1871. The an- 
swer admitted the voyage and stated the 
amount of oil taken, but set up as a bar 
to the action, that on the arrival of the 
vessel, the libellant instructed and requested 
the defendant as agent of the vessel and 
her owners to take the oil and keep It until 
he should think it for the interest of all 
concerned to sell, which time has not yet 
arrived, excepting as to a small part there- 
of, which he sold to a person in good 
credit, and after due inquiry and care, but 
who has never paid for it. [Decree for 
libellant.] 

C. T. Bonney, for libellant. 
J. L. Eldridge, for respondent. 

LOWELL, District Judge. A long series 
of careful decisions by Judge Sprague, rare- 
ly appealed from, and in no important par- 
ticular varied by the circuit court, has set- 
tled the law of this com*t in respect to the 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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rights and duties of tlie owners and men 
concerned in whaling voyages. The master 
and crew have no property in the oil, no 
voice in its disposition, no right to demand 
any specific portion of it, against the wish 
of the owners; their lays are wages, which, 
by consent, they may take in kind, but 
which in the absence of such consent, they 
are entitled to have paid them at the cash 
price in the port of delivery, as soon after 
the arrival of the vessel as the amount and 
quality can be reasonably ascertained. 

Any possible hardship that this course of 
business may be supposed to cause to the 
owners, is compensated in this way: they 
have full power to sell in good faith enough 
oil to satisfy the demands of the seamen, 
and such a sale fixes the price, and they 
cannot suffer loss, or if they do not care to 
do that they are bound to accoimt for the 
cash price only. Whether these decisions, 
which cover a great many particulars, 
not important to be mentioned now, were 
thought by the owners to be sufficiently fa- 
vorable to them, I do not know; but they 
have certainly acq.uiesced in the greater part 
of them, and voyages are constantly settled 
by the rules so established. Some points 
which formerly rested on doubtful usages 
have now been incorporated into the con- 
tracts; such as the right to ship home oil 
in the course of the cruise, which appears 
to be a reasonable and useful modification 
of the agreement Some othei*s concerning 
charges to be made by the owners may still 
be disputable. 

In the present case the defendant, at the 
hearing, asked leave to amend his answer 
by setting up a custom of the port of Bos- 
ton, which is the place referred to in the 
articles, and is the home port of the schoon- 
er, for masters to wait until the oil is sold 
before receiving their wages. As the libel- 
lant was not prepared with evidence on 
this point, I refused to permit the amend- 
ment, excepting as laying a foimdation for 
evidence before the assessor, if the case 
should go farther. Upon reflection I can- 
not bring myself to think that such a usage 
would be reasonable. The master is often 
poor, dependent for his support and that 
of his family on his earnings; the sup- 
posed usage gives him no property in the 
oil and no right to interfere in its disposi- 
tion; the owners may often have reasons 
connected with their own business for put- 
ting oS. the sale, and they are sm*6 to gain 
interest and expenses; and the supposed 
usage is altogether a one-sided affair which 
no court could tolerate. I shall therefore 
refuse to refer any such question to the as- 
sessor. 

The defence besides undertakes to make 
out a contract by this master to wait for 
his lay so long as the defendant shall see 
fit to keep the oil, or any part of it unsold. 
That such a bargain might lead to a delay 
of more than two years and a half, this case 



plainly shows, and It would be very diffi- 
cxfit to sustain such an agreement, as against 
the seamen, excepting upon the most ple- 
nary proof that it was entered into under- 
standingly and for a valuable consideration. 
I do not remember that any of the numer- 
ous cases which deny the power of ownei's 
to incorporate unusual and onerous stipula- 
tions into their shipping articles, have ap- 
plied that protection to the master, who is 
an agent of the owners, supposed to be a 
man of intelligence and capacity, and I am 
inclined to think that a master may, if he 
chooses, bind himself by a contract, which 
if set up as a usage would be imreasonable, 
or if imposed upon a crew would be op- 
pressive. 

The contract here set up, if expressed in 
common law terms, would be this: In con- 
sideration that the owners would give the 
libellant the advantage of any rise there 
might be in the price of the oil, he agreed 
not to demand his wages until the oil was 
sold. The parties are in direct conflict upon 
the question, whether such a bargain was 
ever made. I see no reason to doubt that 
the owners have acted in good faith, imder 
a claim of right, and that they would have 
given the plaintiff the advantage of a rise. 
As oil has unfortunately fallen largely in 
price, this controversy was to be expected, 
and that is one objection to making such a 
bargain by parol. The burden of proving 
this special defence is on the defendant, 
and I do not think he has sustained it. Try- 
ing, as I always do, to give the utmost 
weight to the evidence on both sides, so far 
it appears to be honestly given, and look- 
ing to see a possible explanation of the 
apparent contradictions, I yet find it impos- 
sible to reconcile the statements of the only 
important witnesses, the parties to the ac- 
tion. 

The master declares that he repeatedly 
asked for a settlement, and he proves that 
when he went on his next voyage in No- 
vember, 1868, he left a power of attorney 
with a friend to settle his voyage. The 
friend swears that he demanded a settle- 
ment, but was told by the defendant that 
the libellant had agreed to wait till the oil 
was sold. On the other hand the defendant 
sweai's that neither the libellant nor his 
attorney evei* demanded a settlement, but 
that they merely asked him when the oil 
would be sold, and consulted with him 
about it. 

Such a contract ought to be proved by 
clear and decisive evidence, because it is 
in derogation of the rights of the master, 
and the parties do not stand on a footing 
of entire equality. Upon the weight of the 
evidence, including the improbability tliat 
the owner would make a definite bargain 
upon a subject which he considered to be 
regulated by usage as matter of right, I 
must hold that the defence is not made out. 
My decree must be for the libellant, with 
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a reference to ascertain the cash value of 
his lay within a reasonable time after the 
arrival of the vessel. Of course the libellant 
has no concern mth the sale on credit, for 
it is not pretended that his contract requu-ed 
him to guarantee the sales as well as to 
wait till they were made, and the general 
rule is well settled that all such sales are 
at the absolute risk of the owners. Decree 
for the libellant 



BOTJKS pESSAIT v.). See Case No. 3,825. 



Case Wo. 1,702. 

In re BOUSFIELD et al. 

[16 N. B. R. 481.]^ 

District Court, N. D. Ohio. Nov. 9, 1877. 

BANKitopTcr— Sale to Creditor— Inadequacy of 
Price. 
A sale of stock to a creditor who holds it 
as collateral security for ten dollars per share 
when it is worth twenty-five dollars per share, 
will be set aside for inadequacy of price, and a 
resale ordered. 

[On certificate of register In bankruptcy.] 
Application to set aside a sale of stock, 

[Granted.] 

Opinion of Register: 
Diodate Clark, Caroline Kellogg, and Kitty 

Clark, are ci'editors of Boxisfield & Poole, as 

follows:— 

Diodate Clark ■. $10,283 50 

CaroUue Kellogg 5,141 00 

Kitty Clark 2,673 32 

As collateral security for the payment of 
these claims Diodate Clark, for himself and 
the others, held one hundred and nineteen 
shares of stock in the Ohio Wooden Ware 
Company pledged by the bankrupts. The 
assignee and the creditors were unable to 
agree as to what was the value of the stock 
as provided in section 5075 of the bank- 
rupt act 

On July 20, 1876, the assignee and these 
three creditors filed with me a petition in 
which they state they cannot agree as to the 
value of the stock; that they believe a public 
sale would be the best way to determine its 
value, and ask me to make an order authoriz- 
ing Diodate Clark, or any agent of his, to sell 
the stock at private auction to the highest bid- 
der. In compliance with this request on July 
21, 1S7G, I made the following order: "That 
said Diodate Clark and any authorized agent 
of his be, and are hereby authorized and em- 
powered to sell said one hundred and nine- 
teen shares of Ohio Wooden Ware Compa- 
ny's stock, at public auction, to the highest 
and best bidder, on his having published no- 
tice of the time and place of such sale for at 
least ten days prior to the day of sale in 
the Cleveland Daily Herald, and that a re- 
port of such sale be made to me in writing, 

^ [Reprinted by permission.] 



duly sworn to forthwith, after such sale, 
specifying the amount for which the same 
sold, and to whom sold." See 5 Law Rep. 303 
[In re Grant Case No. 5,690], for Judge 
Story's opinion, indorsing the mode of deter- 
mining the value. 

On August 5, 1876, George W. Calkins filed 
with me his affidavit that, as agent of Dio- 
date Clark, he had caused the stock to be ad- 
vertised and sold in pm'suance of said order, 
and that the same was sold on august 5, 
1876, to Diodate Clark, at and for ten dol- 
lars per share, making one thousand one 
hundred and ninety dollars, and also filed 
with his affidavit a copy of the notice of sale, 
with the affidavit of J. H, Faxon, booltkeeper 
for the Cleveland Herald, that said notice 
was published in the Cleveland Herald for 
ten days prior to the date of sale. 

To this sale, on October 4, 1876, Frank W. 
Parsons, representing J. B. Hervey, a credit- 
or of said bankrupts' estate, filed objections 
which are embodied in a statement duly 
sworn to by him, and are in substance as fol- 
lows: That the sale of the stock was ad- 
vertised to be held at the office of the Ohio 
Wooden Ware Company on August 5, 1870, 
between the hom'S of nine and ten a. m. He 
attended at the place named to bid on tne 
stock, and was ready and willing to bid .and 
pay for said stock the sum of twenty-nlnf« 
dollars per share, but was informed the 
same had been sold for ten dollai*s per share. 
That about two or three weeks before said 
sale he had stated to G. W. Cahiins that he 
would make him a standing offer for the 
stock of thirty-nine dollars per share, as 't 
tlien stood, but that afterwards and before 
the sale a dividend had been declared reduc- 
ing its value to twenty-nine dollars per 
share. The matter remained in this condi- 
tion with the expectation on my part for 
some time, tliat it would be adjusted, and 
then was overlooked imtil October 31, 1877, 
when I entered an order for a hearing on No- 
vember 2, 1877, and sei"ved notices thereof on 
all parties. 

November 2, 1877, the parties all appeared, 
and I proceeded to take the testimony of the 
following-named witnesses, in regai-d to the 
matter, viz.: Frank W. Parsons, J. M. Gor- 
ham, William C. Stable, J. B. Hervey, George 
W. Calkins, Thomas F. Croty, and Wm. 
AVaterman, which testimony was all reduced 
to writing, and is herewith returned. In 
my judgment the testimony taken establishes 
fully the following: 1st That the sale of 
the stock was made at twenty minutes be- 
fore ten o'clock a. m. on the 5th day of 
August 1876. 2d. That it was conducted in 
the usual and ordinary way. in fuU compli- 
ance with the requirements of the order, and 
that every person connected with the sale 
acted honestly and in good faith. 3d. That 
the stock sold for ten dollai*s per share, 
where in fact its real value was twentj'-five 
dollars per share. So that in my judgment 
there is no reason to set aside the sale and 
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order a new one, unless the Inadequacy- in 
price at •whicli it sold, as compared with its 
real value, Is a good reason to do so. 

The rule in England, as I understand it, 
is that a sale will not be set aside upon the 
ground of gross inadequacy of price, unless 
an agreement with bond is given to pay 
more. I am cited -to a case in 4 W. Va. 600 
(Sinnett v. Cralle's Adm'r), in which it was 
held as follows: "A sale of 1,700 acres of 
land for less than $5,000, will be set aside 
for inadequacy of price, upon affidavits of 
ten persons that the actual value was twice 
or thrice that sum." But I do not imder- 
stand this to be the rule in this country, nor 
do I think the weight of authority supports 
this rule. I imderstand the rule to be as 
laid down in 62 Bai'b. 280 (KeUogg v. How- 
ell), viz.: "A sale under a judgment will not 
be set aside in the absence of fraud, sm*- 
prise, or well-gi"ounded misapprehension, 
simply because a higher price can be rea- 
sonably anticipated on a resale of the prem- 
ises." But I am inclined to think that this 
general rule does not prevail in a bank- 
ruptcy proceeding, where the com-t by its 
officers -hold the estate for the benefit of all 
the ci-editors, and is reqmred to look to the 
protection of the interests of all with great 
care. By repeated rulings, both tmder the 
bankrupt law of 184L [5 Stat. MT], as well 
as the bankrupt law of 1867 [14 Stat 524], 
this principle has been recognized, and to 
such an extent it would seem that a greater 
responsibility is thrown upon a bankruptcy 
court in that respect than upon an ordinary 
com't of chancery. 

In Bump, Fraud. Conv. (9th Ed.) p. 168, 
the author states as follows: "The court on 
application of any party in interest has com- 
plete supervisory power over such sales" 
(sales by assignees and officers of court), 
"including the power to set aside the same 
and order a resale, so that the property sold 
may realize the largest sum," Judge Dillon, 
in Re O'Fallon [Case No. 10,445], held as 
follows: "Where a public sale of the real 
estate is made by the assignee in bank- 
ruptcy, xmder the order of the bankruptcy 
court, and the property is struck ofE to the 
highest bidder, such sale is subject to the 
approval of the com-t, which has a discretion 
to refuse to confirm it for a mere inadequacy 
of price. It is not necessary that there 
should be fraud, or such gross inadequacy 
of price as to be evidence of fraud." be- 
cause of these authorities, and especially be- 
cause of the decision of Judge Dillon above 
quoted, and for the reason that the one hun- 
dred and nineteen shares of stock sold for 
ten dollars per share, when the testimony 
shows that it was in fact worth twenty-five 
dollars per share, I recommend that an or- 
der be entered that the sale of the stock be 
set aside, and that another sale of it be or- 
dered. It wUl be obseryed that this is a 
case where the rights of a thh-d party, who 
has in good faith paid his money, do not 



Intervene, the stock having been bid ofE by 
the creditor who held it as collateral securi- 
ty. There being opposition to this, I ca:ti^ 
the same to your honor for determination. 
M. R. Keith, Register in Bankruptcy. 

J. M. Henderson, for assignee and except- 
ors. 
Charles E. Pennewell, for creditors. 

WBLKER, District Judge. I have exam- 
ined with care the foregoing opinion of M. 
R. Keith, register, and considered the argu- 
ments and authorities submitted by counset 
in this case, and fully concur in the opinion 
as above given, and direct that an order be 
entered setting aside the sale in accordance 
with the recommendation of the register, 
and ordering another sale to be made. 

[NOTE. For other proceedings in relation to 
the same hankcupt estate, see Cases Nos. 1,703^ 
1,704.] 
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In re BOUSFIELD & POOIiE MANUF'G 
CO. 

, [16 N. B. R. 4S9.] ^ 

District Court, N. D. Ohio. Oct. 19, 1877. 

Bankuuptcy — Pbeferbnoe — Pemai.tt fob Re- 
CEivixG — Pbocuriss Pkatjddlentlt — "What 
Amounts to. ' 

1. The taking of a bill of sale of logs pur- 
chased with money furnished by the creditor is 
not a preference unless it appears that such bill 
of sale included more than the creditor was. 
entitled to. 

2. An intent to gain a preference, accom- 
panied by acts to accomplish it, but which en- 
tirely fail, so that no preference is received, 
does not come within the provisions of the bank- 
rupt act, which impose penalties upon creditors 
who knowingly receive a preference. 

3. All transactions to prefer a bona fide cred- 
itor come within the four months' clause of 
section 5128; the six months' clause applies 
to other" creditors. 

4. An effort to secure an honest debt from a- 
failing creditor is not an actual fraud within, 
the meaning of section 5021. 

[On certificate of register in banlnniptcy.]' 
In the matter of exceptions filed by the as- 
signee to the claim of the Ohio Wooden-, 
Ware Company. [Exceptions dismissed.] 

The Bousfield & Poole Manufacturing 
Company made an assignment under the- 
state law to J. A. Reddington for the benefit 
of its creditors. On March 6, 1876, the Bous- 
field & Poole Manufaetm-ing Company filed 
a voluntary petition in banlnruptcy, and on 
March S, 1876, was adjudged bankrupt. On 
September 26, 1877, the Ohio Wooden Ware 
Company proved in the usual form its claim 
on two notes, made by bankrupt, on which 
there was claimed due at the time of filing 
of the petition the sinn of five thousand two 

* [Reprinted by permission.] 
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hundred and ninety-two dollars and thirty- 
tbree cents. To this claim the assignee on 
September 27, 1S77, filed exceptions, and 
asked that the claim be expimged for the 
reason: That, upon the books of the bank- 
rupt, the Ohio Wooden Ware Company ap- 
pear to be indebted to said banlo-upt in a 
large sum, to wit, over thirteen thousand 
dollars. Issue was joined and the following 
questions arose: 1st Whether the Bousfield 
& Poole Manufacturing Company has a set- 
off against the claim of the Ohio Wooden 
Ware Company. 2d. Whether the Ohio 
Wooden Ware Company received an unlaw- 
ful preference by the purchase of logs of 
bankrupt on September 8, 1875. 3d. Wheth- 
er the Ohio Wooden Ware Company re- 
ceived an unlawful preference by the pur- 
chase of zinc of bankrupt, on October 23, 
1875. 4th. Whether the Ohio Wooden Ware 
Company received an unlawful preference 
by the purchase of banlo-upt of merchandise 
and manufactured articles, consisting of 
glue, washboards, woodenware, and other ar- 
ticles, in October, 1875. 

Opinion of Register: 

The first defence set up by the assignee Is 
that there is existing upon the books of the 
bankrupt, an account which shows a balance 
due from the Ohio Wooden Ware Company, 
of more than sufficient to cancel its claim in 
this case, viz.* 

On Ledger "C," page 53, a balance 
of $10,919 53 

On Ledger "G," page 179, a balance 
of 2,547 54 



Total §13,467 07 

The testimony taken in the case shows 
substantially this state of facts in regard to 
these accounts. 

Under date of September 8, 1875, there is 
a charge against the Ohio Wooden Ware 
Company for 

250,000 feet of white pine timber, 
at §10.75 § 2,687 50 

1,000,000 feet of white pine tim- 
ber, at §13.75 13,750 00 

Total §16,437 50 

—Which amount went to make up the bal- 
ance on Ledger O, page 179, of two thousand 
five hundred and forty-seven dollars and fif- 
ty-fovu* cents. Mr. J. M. Gorham testifies, 
that of this amount of timber so charged at 
thirteen dollars and seventy-five cents per 
thousand, there was six hundred and eleven 
thousand two hundred and twenty-five feet 
which was never received by the Ohio Wood- 
en Wai'e Company, and amounted to eight 
thousand fom- hundred and four dollars and 
forty-four cents. There is no testimony to 
contradict this, and I think the amoimt 
should be deducted. 

Under date of October 23, 1875, there is a 
charge against the Ohio Wooden Ware Com- 
pany, for 

43 casks of sheet zinc §5,512 27 



It is agreed by the parties that this zinc 
was replevined by May & Co., of Boston, of 
whom it "was purchased by the Bousfield 
& Poole Manufacturing Company, claiming 
that it was obtained from them by fraud, by 
the Bousfield & Poole Manufactm'ing Com- 
pany, and that no title passed to either the 
Bousfield & Poole Manufactm'ing Company, 
or to the Ohio Wooden Ware Company; that 
a verdict was rendered in said case for May 
& Company, upon which a judgment was 
rendered, ■which is still in full force. From 
■this it seems that the Ohio Wooden Ware 
Company obtained no title to the zinc char- 
ged against them, and received no benefit 
therefrom, and although the charge was 
proper at the time, it should be now stricken 
out, or a corresponding credit made. 

Under date of August 7, 1875, there is a 
charge against the Ohio Wooden Ware Com- 
pany for two notes: 

One for §2,597 50 

And the other for 2,611 66 

Total §5,209 16 

It is admitted by the parties, and the proof 
shows that these two notes are the two notes 
upon which the Ohio Wooden Ware Compa- 
ny makes proof of its claim in this case. 
Upon this state of facts the account would, 
in my opinion, stand as follows: 

Ohio Wooden Ware Company, Dr. 

Balance on Ledger "C." page 53. . §10,919 53 
Balance on Ledger "C," page 179. . 2,547 54 

§13,467 07 
Ohio Wooden Ware Company, Or. 

By deficit on timber §8,404 34 

By amount charged for 

the zinc 5,512 27 

§13,916 61 

Leaving: a balance due the Ohio 
Wooden Ware Company of § 459 54 

— ^Besides the amount due on the two notes 
embraced in the proof of claim. I am 
therefore of the opinion that no set-oflC ex- 
ists against either one of these notes. 

The second defense set up by the assignee 
is, that on the 8th day of September, 1875, 
the claimant, knowing that the banki'upt 
was insolvent, purchased of it timber and 
logs of the value of sixteen thousand fom* 
hundred and thirty-seven dollai's and fifty 
cents, and thereby obtained an illegal pref- 
erence, and that by reason thereof they are 
not entitled to prove only a moiety of their 
claim. The testimony shows that an ar- 
rangement was entered into between the 
bankrupt and the claimant for the purchase 
of logs, by which it was arranged and imder- 
stood that the Ohio Wooden Ware Company 
should furnish the Bousfield & Poole Manu- 
facturing Company with money to buy logs 
for both, it being understood that the Bous- 
field & Poole Manufacturing Company were 
to have about two-thirds of the logs, and 
the Ohio Wooden Ware Company about one- 
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third of them. The logs were piirchased by 
and in the name of the Bousfield & Poole 
Manufacturing Company, and when brought 
to Cleveland were landed upon the dock of 
the Bousfield & Poole Manufacturing Com- 
pany, that company having a dock and hoist- 
ing apparatus, and the Ohio Wooden "Ware 
Company having none. From this pile of 
logs each would use as their necessities re- 
quired, keeping an account of the amount 
used in what is called a log account On the 
8th of September, 1876, the Ohio Wooden 
AVare Company took from the Bousfield & 
Poole Manufacturing Company a bill of sale 
of all the logs remaining npon the dock, 
Imowing at the* time that the Bousfield & 
Poole Slanufacturing Company was insol- 
vent. It is evident from the testimony that 
the Ohio Wooden Ware Company furnished 
the money to the Bousfield & Poole Manu- 
facturing Company for the purchase of logs 
for them, and with the understanding that 
the logs were to be delivered to them on the 
dock of the3ousfield & Poole Manufacturing 
Company at the cost thereof, and when de- 
livered there they were entitled to take as 
many logs as the money which they had fur- 
nished had paid for. The logs were pur- 
chased on joint account, and in case no di- 
vision had taken place before the bankruptcg^ 
the assignee could have been required to give 
an account to the Ohio Wooden Ware Com- 
pany for the fuH amount of their interest in 
the logs. A separation of the interest of the 
Ohio Wooden Ware Company was made by 
the bill of sale ori September 8, 1875. I 
think the testimony shows, and it seems to 
have been the understanding of the parties, 
that the Ohio Wooden Ware Company were 
the owners of so much of the logs as their 
money paid for. As the testimony does not 
show that the biU of sale was given to them 
for any more logs than they were entitled 
to, I am of the opinion that in taking the 
logs they received no preference, but only 
took what they had paid for, and that -which 
in law belonged to them. The record shows 
that this is a voluntary petition, filed on 
March 6, 1876; the alleged preference oc- 
■cm*red five months and twenty-eight days be- 
fore the filing of the petition. I do not 
think that the testimony exposes any actual 
dEraud, so as to bring it within the construc- 
tion given by the qourts to the sis months' 
provisions contained in section 5129. 

The tliird defense set up by the assignee 
is, that on the 23d day of October, 1875, the 
■claimant, knowing that the bankrupt was in- 
solvent, purchased of it forty-three casks of 
sheet zinc of the value of five thousand five 
himdred and twelve dollars and twenty- 
seven cents, and thereby obtained an illegal 
preference, and that by reason thereof they 
are not entitled to prove only a moiety of 
then: daim. The testimony fully establishes 
that the officers of the Ohio Wooden Ware 
■Company, at the time they received this zinc, 
knew that the Bousfield & Poole Manufac- 
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turing Company was insolvent; that they 
took it in payment of a pre-existing debt, and 
more than four months before the filing of 
the petition in barikruptcy, no consideration 
being paid at the time. The testimony fur- 
ther shows that the Bousfield & Poole Manu- 
facturing Company, at the time transferred 
the zinc to the Ohio Wooden Ware Company, 
had no title, and conveyed no title, to the 
Ohio Wooden Ware Company," so that the 
Ohio Wooden Ware Company although it 
sought to obtain a preference, did not, in fact, 
obtain any. The bankrupt act, section 5084, 
provides that any person who has accepted 
a preference shall not prove his claim, etc. 
Section 5021 provides, that if the person re- 
ceiving such payment or conveyance had rea- 
sonable cause to believe that the debtor was 
insolvent, and knew that a fraud on this act 
was intended, such person, if a creditor, shall 
not, in cases of actual fraud on his part, be 
allowed to prove for more than a moiety of 
his debt The intent to obtain a preference 
accompanied by acts to accomplish it, but 
which entirely fail, so that no preference is 
received, does not, in my opinion, come with- 
in those provisioub of the bankrupt act which 
impose penalties upon creditor's who Iinow- 
ingly receive a preference. 

The fourth defence set forth by the as- 
signee is that the Ohio Wooden Ware Com- 
pany received an unlawful preference, by 
the purchase from the bankrupt of merchan- 
dise and manufactured articles, consisting 
of glue, wash-boards, woodenware, and oth- 
er artides, in October, 1S75. It will be seen 
on examination of the testimony that no evi- 
dence was offered to sustain this allegation. 

A question arises as to whether any of 
these alleged preferences occurred within the 
time specified by .the banla-upt act which 
permits or requires the com't to pronounce 
them fraudulent They all occmTCd more 
than four months before the filing of the pe- 
tition, and wexe acts to seem*e or pay a then 
existing creditor. The courts seem to have 
held that all transactions to prefer a bona 
fide ci'editor come within the four months* 
clause, section 5128: "After the lapse of 
fom: months the preferences— simple prefer- 
ences—which an insolvent debtor may have 
made, are to be held valid as against all 
the world so far as the preferred creditor is 
concerned." See cases cited, ninth edition of 
Bump's Bankruptcy, pages 799 and 800. 
The six months' provision is held by the 
courts not to apply to cases arising between 
the bankrupt and a bona fide creditor, but 
between the bankrupt and others. See ninth 
edition of Bump's Bankruptcy, pages 828 and 
829, and cases there cited: especially Bean v. 
Brookmire [Case No. 1,168] ; Gibson v. War- 
den, 14 Wall. [81 U. S.] 244; Hubbard v. Al- 
lah:e Works [Case No. 6,814]; Babbitt v. 
Walbrun [Id. 694]. 

Still another question arises, and that is 
whether a creditor who, more than four 
months before the bankruptcy, received a 
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preference, Imowing that the bankrupt was 
insolvent, can prove his claim for more than 
a moiety. Section 5021 provides: "And such 
person (that is, the person receiving a pay- 
ment or conveyance) if a creditor, shall not, in 
cases of actual fraud, be allowed to prove for 
more than a moiety of his debt" There is 
nothing dishonest or illegal in a creditor se- 
curing a debt due him from a failing debtor. 
He may take payment or secmity, knowing 
the insolvency, and there is no dishonesty or 
actual fraud in it If, however, within the 
three months bankruptcy proceedings inter- 
vene, he may lose the payment or security 
thus honestly taken. If, however, the "three 
months expires, his title to the payment or 
security taken has become perfect. But does 
the penalty prohibiting him from proving 
but a moiety of his claim remain V The 
statute in terms makes no limitation, but pro- 
vides that no creditor shall, in case of actual 
fraud on his part, prove but a moiety of his 
claim. I can find no case deciding this ques- 
tion, but am inclined to the opinion that in 
cases of actual fraud this penalty remains. 
But what is the actual fraud specified? It is 
something more, in my opinion, than an ef- 
fort to seetire an honest debt It contem- 
plates some act of the a-editor's which is act- 
ually fraudulent at the time it is committed. 
It does not in my opinion, embrace the act of 
a a-editor who attempts by proper and ordi- 
nary effort to secure an honest debt— which 
act may afterward become a legal fraud by 
reason of the filing of a petition and adjudi- 
cation in bankruptcy, "A. mere fraud on the 
bankrupt law by accepting a preference in 
violation of its provisions is not an actual 
fraud," In re Riorden [Case No. 11,852.] 
In my judgment the act of the Ohio Wood- 
en Ware Company in obtaining the payment 
was honest at the time, and no actual fraud 
was committed by it so as to prevent it 
from having its entire claim in this case. I 
therefore recommend that the petition and 
exceptions filed by the assignee be dismiss- 
ed, and that the daim be allowed. 

M. R. Keith, Register. 

C B. Bernard, assignee in person. 
Charles E. Pennewell and Benjamin R. 
Beavis, for Ohio Wooden Ware Co. 

WELKER. District Judge. I have careful- 
ly examined the foregoing opinion of M. R. 
Keith, register, and considered the argu- 
ments and authorities submitted by counsel 
in this case, and fully concur in the opinion 
of the register, and direct that an order be 
made dismissing the petition and exceptions 
filed by the assignee; and that an order be 
made requiring the assignee to pay to the 
above-named creditor such dividend as oth- 
er creditors of the same class may be enti- 
tled to receive. 

[NOTE. For other proceedings relating to 
the same bankrupt estate, see Cases Nos, 1,702 
and 1,704] 
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Case TSo, 1,704. 

In re BOTJSFIELD & POOLE 3*IANUF'G CO. 
[17 N. B. R. (1878) 153.] ^ 
District Court, N. D. Ohio. 
Baxeruptoy — Assets Received from Assignee 
u^roEK State Law— Rights of Ckeditoies— Ac- 
tion Br Ckeditor— Failure to Joi.v Assignee 
— Interest on Claim — Judgment of United 
States— Proof of Priority. 
1. Where an adjudication has been had and 
an assignee under the state law has surren- 
dered the estate in his hands, the rights of 
creditors are to be determined by the court un- 
der the provisions of the bankrupt law, and 
not under those -of the state law. 

^ 2. Where leave has been granted to a cred- 
itor, pursuant to the provisions of section 5106, 
to proceed in a cause which was then pending, 
a judgment obtained therein is valid, although 
the assignee is not made a party. 

3. Interest upon the claim accruing after the 
commencement of the proceedings is allowable. 
^ 4. "V\1iere the United States has recovered a 
judgment in such an action, such judgment 
including the damages, costs, and interest is 
entitled to priority, and no proof of the claim 
need be made. 

[On certificate of register in banliruptcy. 
Exceptions to claim. Overruled.] 
Opinion of Register: 

In the above named case the United States, 
on the 2d day of September, A. D. 1S7G, filed 
proof of a daim against said estate amount- 
ing to twenty-one thousand one hundred and 
twenty-seven dollars and seventy-six cents, 
with interest thereon from April 4, 187G, 
which claim is upon a judgment rendered in 
the circuit coiu-t of the United States at tlie 
April term thereof, 1876. On the 27th day 
of September, A. D. 1877, John C. Lee, at- 
torney for the United States, filed a motion 
asking for an order on 0. B. Bernard, the 
assignee, to pay said claim with interest up 
to the present time, in full, out of the money 
now in hands. And thereupon, at the same 
time, C. B. Bernard, the assignee, appeared 
and filed the exceptions to said claim. 

The first objection is, that, prior to the 
proceedings in bankruptcy having been com- 
menced, the bankrupts made a general as- 
signment for the benefit of their creditors 
to J. A. Reddington, and thereby the status 
of all creditors became fixed so as to be 
governed as to any preference by the laws 
of the state of Ohio, and that as the laws 
of the state of Ohio gave no preference to 
the United States, it could obtain none by 
virtue of the banki-upt proceeding. It ap- 
pears that the assignee under the state law 
has surrendered the entire estate to the as- 
signee in bankruptcy. In my judgment, by 
virtue of the adjudication in bankruptcy, and , 
the surrender of the estate to the assignee 
in banlti-uptcy, the disti-ict court obtained 
fuU jurisdiction of the estate. If I be cor- 
rect in tliis, then the district court obtained 
full jm*isdiction to administer the estate 
under the bankrupt act, and in accordance 
with its provisions, so that whatever might 

* [Reprinted by permission.] 
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liave been the result if the state assignment 
had proceeded, the estate has now to be 
settled under the provisions of the bankrupt 
act. In niy judgment, the jurisdiction of 
the district court having attached, the rights 
of creditors are to be determined by the court 
under the provisions of the bantoupt law, 
and not under the provisions of the qtate 
law. 

The second objection is, that the assignee 
under the state law held the estate in 
ti-ust for the creditors, and the turning over 
tlie estate by him to the assignee in bank- 
ruptcy works a great injustice to the other 
ci'editors. This may be true in its practi- 
cal effect, but if the district court obtained 
full and complete jm-isdiction over the es- 
tate, by virtue of the proceedings in bank- 
ruptcy, I can see no way but that the estate 
must be settled under and in accordance 
with the provisions of the bankoipt act, and 
not in accordance with the provisions of 
the state law governing assignments. If the 
provisions of the state law are to govern in 
one respect, then it may, with equal force, 
ba claimed that they should govern in all 
respects— which would render the bankrupt 
act nugatory. 

The third objection is, that the assignee 
was not made a party in the suit in which 
the judgment is rendered, and therefore the 
judgment was nugatory and void. It ap- 
peal's by the proof that the court granted 
leave to the claimant to proceed with said 
ease, which was then pending in court in 
pm'suance of the provisions of section 5106. 
No order was made requiring the assignee 
to be made a party, and I know of no law 
requiring that to be done. Section 5047 is 
only permissive, and provides that the "as- 
signee may defend tlie same as the bankrupt 
might." As there is no law requiring the 
assignee to be made a party, and as the 
com't had full jm*isdiction by service of a 
summons upon the parties, I think the judg- 
ment is valid. The fourth objection as well 
as the fifth objection are disposed of by 
the above opinion on the third objection. 

The sixth objection is, that no creditor 
whose debt is provable shall be allowed to 
prosecute to a final judgment, any suit at 
law or in equity therefor against the bank- 
rupt, until question of the debtor's discharge 
shall have been determined. The same section 
which contains the above provision, viz., sec- 
tion 5106, also provides, "that if the amoimt 
due the creditor is in dispute, the suit by 
the leave of the court in bankruptcy may 
proceed to judgment for the purpose of as- 
certaining the amount due, which amount 
may be proved in bankruptcy." It appears 
by the proof that, for some reason satisfac- 
tory to the coxurt, leave was granted to pro- 
ceed with the case to judgment, and judg- 
ment was rendered. What facts or argu- 
ments were presented to the court to induce 
this I do not Imow, nor in this proceeding 
can that be inquired into; it is enough that 
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a judgment was rendered and the forms of 
law complied with. 

The seventh objection is an objection to 
charging the costs accruing in that eas.e 
against the estate.' This is governed by the 
bankrupt act, which provides that the case 
"may" proceed to judgment for the pmrpose 
of ascertaining the amount due, which 
amount may be proved in bankruptcy. This 
says nothing about the costs, but seems by 
its language to provide that nothing but the 
amount found due shall be proved in bank- 
ruptcy. Section 5101 provides that the es- 
tate shall be distributed as foUows: First. 
To pay all costs. Second. To pay all debts due 
to the United States, and aU taxes and as- 
sessments under the laws thereof. There 
can be no doubt but that the record shows 
the entire judgment, damages and costs, as 
a debt due to the United States. For this, 
under ■ the provision above quoted, it is 
entitled to priority of payment, and is not 
bound to make proof of the claim. See 
Lewis v. U. S. [92 U. S. 61S]. In my 
opinion the objection is not valid. 

The eighth objection is an objection' to- 
paying any interest in the claim after the 
commencement of the proceedings in bank- 
ruptcy. Section 966, Rev. St., provides that 
interest shall be allowed on all judgments, 
from the date of the rendition of the judg- 
ment, and section 5101, above quoted, pro- 
vides that after the payment of costs all: 
debts due to the United States shall be paid. 
I am therefore of the opinion that this ex- 
ception should be overruled, 

I recommend said exceptions be overruled, 
and that an order be allowed directing the- 
assignee, from the money in his hands be- 
longing to the said estate, to pay the entire 
claim of the United States, including dam- 
ages, interest and costs. All of which Is- 
respectfully presented. 

M. B. Keith, Register in Bankruptcy. 

C. B. Bernard, for the estate. 
John 0. Lee, Dist. Atty., for the Unitedi 
States. 

WBLKEB, District Judge. I have care- 
fully examined the foregoing opinion of M. 
R, Keith, register, and fuUy considered the 
arguments and authorities submitted by the- 
counsel in this case, and fully concur in the- 
opinion of the register, and direct that an 
order be made, as recommended by him,- 
directing the assignee to pay, out of the- 
moneys in his hands belonging to the said 
estate, the claim of the United States, being 
the amount of the judgment, including costs 
and interest on the judgment to the time- 
of payment. 

[NOTE. For other proceedings in relation to 
the same bankrupt estate^ see Cases Nos. 1.702- 
and 1,703.] 
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Case K"o. 1,705. 

In re BOTJTELI/E. 

[2 N. B. It. (1868) 129 (Quarto," 51);* 15 
Pittsb. Leg. J. 616; 1 Chi. Leg. News, 30.] 

District Court, D. New Hampshire. 

Bankuuptoy— Discharge— Who may Oppose. 

Creditors who have not proved their debts 
can oppose discharge of bankruptcy; but they 
must prove, or it must clearly appear from 
the evidence before the court, that they are 
bona fide creditors, or the appearance will be 
denied. 

[Cited in Re Murdoek, Case No. 9,939; He 
Groome, 1 Fed. 409.} 

In banki'uptcy. 

CLARK, District Judge. Hendricks D- 
Batchelder, a creditor named in the scliedule, 
but proving no debt, moves for leave to 
appear and resist the discharge of the bank- 
rupt. This motion raises the question wheth- 
er a creditor who has not proved his debt 
can be allowed to oppose the discharge of a 
banlu'upt. The twenty-ninth section of the 
act- of March 2d, ISoT [14 Stat 531], pro- 
vides: "That upon an application for a dis- 
chai'ge by a person adjudged bankrupt, the 
court shall order notice to be given by mail 
to all creditors who have proved their debts, 
and by publication at least once a week in 
such paper as the court shaU designate," 
to appear, &c. Now if only such creditors 
as have proved their debts are to be notified 
to appear, the inference is very strong that 
no others are expected or allowed to appear, 
unless there is something else in the act or 
proceedings which will authorize it 

It seems to be the policy of the bankrupt 
law to divide the bankrupt's property among 
his creditors— but to treat none as creditors 
who do not prove their debts. All creditors 
named in the schedule are served with notice 
of the proceedings, that they may come in 
and prove their debts— but they are not al- 
lowed generally to act until they have done 
so, as against the other creditors, estate or 
assignee. The various provisions of the act 
seem to indicate very clearly that no cred- 
itors, except such as prove their debts, 
should "have part" in the proceedings. 
Thus: Section thirteen. The a*editors shall 
choose an assignee— the choice to be made 
by the greater part in value and in number 
of those who have proved their debts. Also 
— Tlie judge may, on "request in writing of 
any creditor who has proved his claim," 
reqiure the assignee to give bond. Same 
section. Creditors may, with the consent of 
the com-t, remove an assignee "by such vote 
as herein provided for the choice of an as- 
signee," that is, by a majority in number and 
value of those who have proved their debts. 
Section 18. The same section provides for fill- 
ing vacancies in the same manner. And here 
it is to be remarked, that notice is to be given 

^ [Reprinted from 2 N. B, R. 129 (Quarto, 
51), by permission,] 



to all known creditors— but only those who 
have proved their debts can act. All are noti- 
fied, because, if they will, they can prove their 
debts, and act. All creditors, whose debts 
are duly proved, shall be entitled to share, 
&c. Section 27. "The court shall thereup- 
on order notice to be given by mail to all 
creditors who have proved their debts." Sec- 
tion 29. No person shall be entitled to a 
second discharge "unless the assent in writ- 
ing of three-fourths in value of his creditors 
who have proved their claims," &c. Section 
30. In all proceedings "commenced after 
one year" no discharge shall be granted to 
a person whose assets do not pay fifty per 
centum, unless the assent of a majority in 
number and value of creditors who have 
proved their claims is filed in the case, &c. 
Section 33. Section forty-three provides that 
if three-fourths in value of the creditors, 
whose claims have been proved, shall de- 
termine, &c. Such proceedings are to bind 
a creditor whose debt is provable, in the 
same manner as if he had proved Ms debt. 
Generally, in all legal proceedings, a person 
must be a party on the record to entitle him 
to appear in a suit. Sometimes the party 
in interest may appear, but he is usually 
obliged to connect himself with the cause by 
becoming responsible for the costs, or in 
some other way. 

Under the English bankrupt law, the prac- 
tice is to admit only those who have proved 
their debts, to come in and resist the dis- 
charge- James, Bankr. 134. Such was the 
practice Tinder the act of 1841; and it is no- 
ticeable that the language of that act (5 
Stat 443, § 4) provides that notice shaU be 
given to aU the creditors, who have proved 
their debts, and other persons in interest, to 
appear and show cause why a discharge 
should not be giunted. Yet the court allowed 
none but creditors who had proved their debts 
to appear. And in the case of ilorse v. Pres- 
by, 5 Fost [N. H.] 299, it was held that no- 
tice need be given only to creditors who had 
proved their debts— a narrow constioiction of 
the statute, as the coiu't remarked, but fol- 
lowing the rule of the United States coiurt 
These provisions and citations would seem 
to show it to be the intent of the law, that 
none but creditors who had proved their 
debts, should be allowed to appear to resist 
the discharge of the banki-upt. It is true 
that the discharge win bar the debt of a 
creditor which is provable and not proved, 
and it would seem to be equitable that he 
should have an opportunity of resisting and 
defeating a* discharge, which wiU bar his 
debt; and the decision of Hall, J., in Re 
Shepard [Case No. 12,753], in the northern 
disb.-ict of New York, goes upon the gi'ound 
that a party cannot be bound by proceed- 
ings of which he had no notice. But it must 
be remembered that in the adjudication in 
bankruptcy, notice goes to aU creditors nam- 
ed in the schedule, and to others whose 
names the debtor may furnish, (section 11 of 
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the act of 1867,) to come ia and prove their 
debts, and thus become a party to the pro- 
ceedings, and if he Tvill not, a creditor can- 
not well complain that the proceedings, so 
far as he is concerned, are "ex parte." He 
has a notice and an opportunity. He might 
be a party if he would, by proving Ms debt, 
but he will not; he then cannot complain. 

There may be cases where a party could hot 
prove his debt without sacrificing his inter- 
ests, but they are generally protected by the 
act In the northern district of New York, 
in Re Shepard [supra], it has been held by 
Judge Hall, that a creditor who had not 
proved his debt might come in and resist the 
discharge. In Re King [Case No. 7,T811, 
it was held to the contrary in the south- 
ern district, and also by Judge Sherman 
in the southern district of Ohio. So far, I 
should be inclined to the opinion that a cred- 
itor who had not proved his debt should not 
be admitted to resist the discharge, but by 
section ten of the act of March 2d, 1S67, the 
justices of the supreme court of ttie United 
States are directed to frame orders, among 
other things, "for regulating the practice and 
procedm'e of the district court in bankruptcy, 
and the several forms of petitions, orders and 
other proceedings to be used in said court in 
all matters under this act." 

Pursuing this provision of the statute, the 
supreme court have framed certain orders, 
and one upon the application of a bankrupt 
for a discharge. It is number fifty-one of 
the general orders— and is in these words: 

"Distiict of , ss.: On this day of 

, A. D., 18—, on reading the foregoing 

petition (petition for a discharge) it is ordered 
by the court that a hearing be had upon the 

same on the day of , A. D., 18—, 

before said court, at , in said district, 

at o'clock m.; and that notice thereof 

newspapers printed in 
— times, once a week, 



be published in - 
said district for 
and that all creditors who have proved their 
debts, and other persons in interest, may ap- 
pear at said time and place, and show cause, 
if any they have, why .the prayer of said pe- 
tition should not be granted." This lan- 
guage is specific— that other persons in inter- 
est, besides creditors who have proved their 
debts, may appear- It cannot be misunder- 
stood- 

The order purports to be the order of the 
district court, but it is prescribed by the jus- 
tices of the supreme court of the United 
States in pursuance of the statute, and is as 
binding upon the district court as if pre- 
scribed by the statute totidem verbis. The in- 
terest is a pecuniary one, and must be proved 
to the court— but when it is shown satisfac- 
torily, this court must give efiCect to the or- 
der. It may have its discretion and say how 
the interest shall be shown— what proof shall 
be required and received, but when the prop- 
er proof is made the court cannot refuse the 
party interested the opportunity to appear 
and oppose the discharge of the bankrupt. 
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In the case before the court the bankxnipt 
has placed the name of the applicant as his 
creditor in his schedtile of debts. He says 
he owed him the sum of fovo: hundred and 
thh'fy dollars, but that the creditor has se- 
curity of the value of five hundred dollars, 
which he has sold, of which sale he, the cred- 
itor, retains the proceeds. There is no evi- 
dence for what sum the security held by the 
creditor was sold, 'nor its value, except the 
statement in the schedule, to wit: five him- 
dred dollars. This is the only evidence of 
the applicant's interest. He shows nothing 
fm*ther. He has commenced a suit against 
the bankrupt, which is still pending; but no 
judgment has been had, and the suit cannot 
proceed even to ascertain the amount due, 
without the consent of this court. There is 
no evidence that anything is due on that suit, 
and the com't cannot presume that the securi- 
ty sold l)y the creditor brought less than its 
value. The applicant does not show a suffi- 
cient interest to entitie him to appear and 
resist the debtor's discharge, and the appli- 
cation is therefore denied. 



Case No. 1,706. 

In re BOUTON. 

[5 Sawy. 427.]^ 

District Court, D. California. March 7, 1879, 

Bankrdptov — ^Petition — Quorum of Creditors 
— Solicitation by Debtor to Join in Petition. 

1. In computing the aggregate of provable 
debts and also the amount of debts represented 
by the petitioning creditors, secured debts must 
be eliminated from the calculation. Debts par- 
tially secured must be reduced by the amount 
of the security, and all offsets due the debtor 
deducted. Debts barred by the statute at the 
time of the commencement of the proceedings 
are not to be included in the computation. 

2. Lawful solicitation by a debtor to induce 
his creditors to sign a petition against him in 
involuntary bankruptcy is permissible. 

[See In re Saunders, Case No. 12,371; In re 
Israel, Id. 7,111; also, In re Jewett, Id. 
7,305; In re Hazens, Id. 6,285.] 

[In bankuptcy. Objections by intervening 
creditors to petition to adjudicate B. Bou- 
ton an involuntary bankrupt Overruled.] 

E. H. Risford, for bankrupt 

O. P. Evans, for intervening creditors. 

HOFPaiAN, District Judge. Certain cred- 
itors of the above-named alleged bankrupt 
having filed a petition praying his adjudica- 
tion as an involimtary bankrupt, other cred- 
itors intervened, alleging that the creditors 
who had joined in the petition did not consti- 
tute the necessary statutory quorum. The 
alleged bankrupt thereupon filed a list of 
his creditors, and an additional or supple- 
mental petition was filed by other creditors, 
who desired to join in the proceedings. The 
matter was thereupon referred to the regis- 

* [Reported by L. S. B. Sawyer, Esql., and 
here reprinted by permission.] 
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ter to take proofs as to the number of cred- 
itors wlio had signed, and ihe proportionate 
amount of provable debts represented by 
tiaem. He lias reported the testimony taken 
by him, -which is very voluminous. 

In computing the aggregate of provable 
debts, and also the amount of debts repre- 
sented by the petitioning creditors, secm-ed 
debts must be eliminated from the calcula- 
tion. Debts partially secm-ed must also be 
reduced by the amount of the aeemity, and 
all offsets justly due to the debtor should in 
like manner be deducted. In re California 
Pac. R. Co. [Case No. 2,315]. Debts barred 
by the statute of limitations must also be 
omitted from the calculation. But this ob- 
servation applies only to debts outlawed at 
the time of the commencement of the pro- 
ceedings in bankruptcy. 

If the calculation be made on these prin- 
ciples, it will be found that the debts rep- 
resented by the petitioning creditors very 
considerably exceed the proportion of the 
total indebtedness required by the statute. 
This result will not be affected by the re- 
jection of the debts which are open to con- 
troversy or suspicion. The validity of the 
debts of this latter class it will be the duty 
of the assignee to rigorously investigate. 

The objection that the court has no juris- 
diction, by reason of the repeal of the stat- 
ute, is wholly untenable. Jurisdiction was 
acquired by the filing of the original peti- 
tion, and the right to continue and complete 
the proceedings is expressly reserved by the 
repealing act. Some evidence tending to 
show what is called "collusion," has been 
adduced. It may be conceded that the pro- 
ceedings were taken with the knowledge 
and consent of the debtor, and in the case 
of some of the petitioning creditors, at his 
instigation, or that of his attorney. But it 
has been held that lawful solicitation by a 
debtor to induce his creditors to sign a peti- 
tion against him in involimtary banki-uptey 
is permissible. It is enough if they are 
really creditors, and no advantage over the 
rest of the creditors is offered or sought to 
be gained by them. In re Duncan [Case No. 
4,131]. 

The only difference between an involuntary 
and voluntary proceeding is, that in the 
former case the debtor is not obliged to pro- 
em'e the assent of one foui'th in number and 
one third in value of his creditors to his dis- 
charge. That assent is presumed to have 
been given by their joining in the petition. 
But in a voluntary case, the banki-upt may 
obtain by lawful solicitation the requisite 
assent; and as observed by the learned judge 
in the case last cited, there is no reason why 
he may not resort to the same means to pro- 
cure them to unite in the petition against 
him, and thus secure the same result. 

I am of opinion that on the issue tendered 
by the intervening creditors, viz., as to 
whether the requisite quorum of creditors 
have joined in the petition, the proofs are 



in favor of the affirmative. A decree of 
adjudication wUI, therefore, be entered. In 
the computation of the quorum of petitioning 
creditors, I have excluded Mrs. Bouton and 
her debt. It has repeatedly been held that 
a preferred creditor hasi no standing in a 
court of bankruptcy to proceed for ac" judi- 
cation against the debtor for the very act to 
which the creditor has been a party. 2 
Lowell, 438 [In re Cm-rier, Case No. 3,492]. 
I have included in the computation the debts 
due Dike Bros, and the Flint & Sand Co., 
as the objections to their allowances seem 
to me imtenable. 



Case K-o. 1,707. 

BOUTOUR V. FECKHAM. 

[Cited in Re ISIasterson, Case No. 9,268. 
Nowhere reported; opinion delivered orally, 
and not recorded.] 
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BOTJTWELL V. ALLDERDICE. 

[2 Hughes, 121.]^ 

Circuit Court, E. T>. Virginia. May, 1876. 

Federal Courts— District Cocrt— Jurisdiction 
IX Baxkkuptcy. 
The United States court, as a court of bank- 
ruptcy, being always open and having no sepa- 
rate terms, may examine any order or decree 
which may have been given in a pending cause, 
and set aside and vacate it upon a proper show- 
ing; provided, rights have not become vested 
which would be disturbed by so doing. 

[Petition to review an order of the dis- 
trict court of the United States for the east- 
ern district of Virginia.] 

Petition for review. The former assignee 
in bankruptcy, [William H.] Allderdice, had 
been required to settle his accounts, and 
these were referred to Atkins, special com- 
missioner, for defendant. The report was 
returned on the 10th May, 1875, showing a 
considerable balance due from the assignee, 
who excepted to parts of the report. About 
the middle of August following Allderdice 
absconded, and another assignee was soon 
afterwards appointed. On the petition of 
this substituted assignee an order was grant- 
ed on the 23d of August, 1875, before a final 
hearing of the exceptions to the commission- 
er's report, and for the purpose of giving 
the substituted assignee the benefit of a 
judgment and execution lien upon the real 
and personal estate of Allderdice, overruling 
his exceptions to the commissioner's report, 
confirming the report, and directing execu- 
tion to issue forthwith for the amount shown 
by the report to be due. Thus matters stood 
until March 6th, 1876, when counsel for All- 
derdice asked for a recommittal of the com- 
missioner's report for the purpose of modi- 
fication, and an order was gi*anted, so far 



^ [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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modifying that of August, 1875, as to allow 
a, revisal of the former assignee's accounts 
by the commissioner. Thereupon, the sub- 
stituted assignee petitioned tbe circuit court 
for a review. pDismissed.] 

WAITE, Oiretiit Justice. The order of 
March Gth, 1876, which we ace asted to re- 
view, does not in any respect modify or 
suspend that of August 23d. That remains 
In full force. The district judge lias, in Ms 
■discretion, seen fit to enterfcUn a motion for 
a re-examination of the accoimts of Allder- 
clice, and has sent them to a master with 
new instructions. This lie had the rigM to 
^lo, "A proceeding in bankruptcy from its 
commencement to its dose is but one suit 
The' district court for all the purposes of its 
banlaruptcy jurisdiction is always open. It 
has no separate terms. Its proceedings in 
any pending suit ai-e therefore at all times 
•open for re-examination upon application 
tlierefor in an appropriate form. Any order 
made in the progress of the cause may be 
•subsequently set aside and vacated upon 
proper showing made, provided rights have 
not become vested under it whicb will be dis- 
turbed by its vacation." Sandusky v. First 
Nat. Banlc of Indianapolis [23 "WaU. (90 U. 
■S.) 289]. Any proceeding whicb may bave 
been instituted for the collection of the 
amount adjudged due by the order of Au- 
gust 23d, is not affected by the order of 
Marcb 6th. K a lien has been -acquired in 
that proceeding it still continues, notwith- 
standing what has as yet been done by 
the district coiurt, and if upon further ex- 
amination of the accounts it shall appear 
that the order of August 23d should be 
modified, it may be done in a manner not 
to destroy the security to the extent that it 
may be properly enforced. The petition for 
review is therefore dismissed. 



BOTJTAVEIili (GALVIN v.). See Case No. 
5,207. 



Case ]Sro. 1,709. 

BOUYSSON et al. v. IVIILLEE. et al. 

D3ee, 186.]* 

District Court, D. South Carolina. July 9, 
1802. 

ADMiBAiiTT— Foreign Attachwbst. 

Attachments may issue out of the admiralty 
•courts of the United States, against the goods 
or debts of an absent person, so as to make 
him a party to the suit. 

rCited in Manro v. Almeida, 10 "Wheat. (23 
TJ. S.) 467; Heed v. Hussey. Case No. 11,- 
646; Smith v. Miln, Id. 13,081; Wilson v. 
Pierce, Id. 17,826; Atkins v. Fibre Disin- 
tegrating Co., 18 Wall. (85 U. S.) 305; 
The Alpena, 7 Fed. 363; Card v. Hines, 

* [Reported by Hon. Thomas Bee, District 
Judge.] 
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36 Fed. 575; The Brcmena v. Card, 38 
Fed. 145, Distinguished in Atkins v. Fibre 
Disintegrating Co., Case No. 602.] 
[See Clarke v. New Jersey Steam Nav. Co., 
Case No. 2.859; Atkins v. Fibre Disin- 
tegrating Co.,- 18 Wall. (85 U. S.) 272; 
Manchester v. Hotchkiss, Case No.. 9,004. 
Contra, New England Ins. Co. v. Detroit 
Nav. Co., Id. 10,154; McGrath v. The 
Candalero, Id. 8,810.] 

[In admiralty. Libel by Bouysson and 
Holmes against Miller and Eyley. Respond- 
ents' demurrer to the libel overruled.] 

BEE, District Judge. The question before 
the com-t arises on a demurrer to the libel 
in this cause, which, though not expressly 
a plea to the jurisdiction, is intended to 
operate as such. The arguments of the 
counsel for the defendants suppose that this 
court cannot issue attachments against the 
property of absent debtors, so as to make 
them parties to a suit in the admiralty. It 
is contended that the court can proceed in 
rem, or in personam, but that an attachment 
against property is a different proceeding, 
and cannot issue from hence. Or, admit- 
ting that it could, can operate only against 
property on the high seas, or within the flux 
and reflux of the. sea; as laid down in 
Clarke's Praxis, § 24. It was also contended 
that if this doctrine be admitted, third per- 
sons may be deprived of their property 
without a ti'ial by jury. That when courts of 
common law have jmrisdiction, this court 
has none. That as the court is not one of 
record, it must always shew its authority. 
That of the two clauses (24th and 2Sth) 
quoted from Clarke, the one is positive and 
the other not so; and that unless they are 
so construed as to be reconciled with each 
other, the authority is ambiguous. 

On the other side it was said,, that by the 
laws of the United States, voL 2, p. 139 [Act 
Sept 29, 1789; 1 Stat. 93, § 2], the proceed- 
ings in every admiralty cause must be ac- 
cording to the course of the civil law. That 
Clarke's Praxis is of the highest authority 
to shew what is the practice of courts of 
admiralty, as appears from 1 Atk. 296; 3 
Durn. & E. [3 Term R.] 338; and 3 Bl. 
Comm. 108. That the practice as to at- 
tachments against the property of absent 
debtors, was peculiar to civil law com'ts, 
and has been adopted from thence, in some 
instances, by the courts of common law. 
And that when this court has original juris- 
diction, it will extend it to all collateral mat- 
ters. 

This is a new question, and makes it 
necessary that the jurisdiction of this comrt 
as to matters civil and maritime should be 
investigated. By the 9th section of the ju- 
diciary law of congress [Act Sept. 24, 1789; 
1 Stat. 76], it is declared that district courts, 
in addition to other powers therein men- 
tioned, (and by subsequent acts, extended) 
shall have exclusive original cognizance of 
all civil causes of admiralty and maritime 
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jurisdiction. Hence it acts both as an in- 
stance and prize court, and its autliority 
to do so was settled by tlie supreme court of 
the United States, in Glass' Case. See Dal- 
las's Reports [3 Dall. (3 U. S.) 6]. In Eng- 
land, the court of admiralty, as court of 
prize, proceeds in rem; as an instance coui't, 
both in rem and personam. As both juris- 
dictions are united here, we must next in- 
quire how they are to be exercised. The act 
of congress, 8th May, 1792 [1 Stat. 276, § 2], 
declares that the proceedings in cases of ad- 
miralty and maritime jm-isdiction, shaai be 
according to the principles, rules, and 
usages of courts of admiralty, as contradis- 
tinguished from com'ts of common law. 
Clarke's Praxis has hitherto been looked 
upon as the best book of its kind, and has 
been resorted to as of xmcontraverted au- 
thority. The authorities already quoted rec- 
ognize it as such. By the 24th section of 
this book we are told, that the contents of 
the preceding chapters must be understood 
of defendants personally arrested in a civil 
cause. But, "if he is out of the kingdom or 
so absconds that he cannot be arrested, 
then if he has any goods, wares, ship, or 
parts of a ship or vessel upon the sea, or 
within the flux and reflux of the sea, a 
warrant is to be taken out to these effects." 
The 2Sth clause goes fm*ther. "Sometimes 
the person to whom you have lent money, 
or who is indebted to you upon some mari- 
time contract, cannot be met with, to be ar- 
rested, or has no goods that the marshal 
can come at, but you know where and in 
whose possession your debtor's goods are, 
or at least some person that owes yom* debt- 
or money; in that case, you may sue out a 
warrant to the effect of the one specified in 
the 24th chapter." The English practice of 
admiralty courts is clear from these sec- 
tions, in the cases therein stated. Courts of 
admiralty in this country are recently estab- 
lished, and fm*nish few precedents; but 
such as we have are conformable to the 
practice as laid down by Clarke. 

As this is a suit for seamen's wages, it 
must be admitted that it relates to a con- 
tract of a maritime nature. This court, there- 
fore, has jurisdiction of the original mat- 
ter, and no less of what is merely incidental. 
Hopk. 140 [Dean v. Angus, Case No. 3,702]. 
I am of opinion, therefore, that the proceed- 
ing by attachment is agreeable to the niles 
and usage of admiralty com-ts. If the actors 
cannot proceed in this way, they lose all 
remedy whatever may be their right of 
action. To attach a debt works no greater 
injm-y, as it appears to me, than the at- 
taching of goods; the party is not thereby 
deprived of any advantage which he could 
claim if personally arrested, the attach- 
ment operating only to bring him before the 
coiu*t. The principal question, being of ad- 
miralty jm-isdiction, must be tried in this 
com't, and in case of a decision against him, 
his attached goods or debts stand in the 



place of his person, unless he appears and 
redeems them. 

As to depriving third persons of a trial by 
jm-y, it may be observed, that if the prop- 
erty of such persons be attached, they may 
appear, and, upon proper proof, may have it 
restored. I see nothing in the case of Del 
Col V. Arnold, 3 Dall. [3 U. S.] 333, to con- 
trovert what I have laid down. The foiu-th 
point investigated there was: "Whether the 
ship and her cargo could, before condemna- 
tion, be attached, and made liable in that 
suit to the captors;" and this strengthens 
the present decision, inasmuch as it implies 
that, after condemnation, such attachment 
would have been regular. Besides, the gen- 
eral question of the power in this court to 
issue attachments like the present was not 
before them, nor does any thing in that re- 
port tend to divest it of the jurisdiction it 
is called upon to exercise against the pres- 
ent defendants. 

I have fully considered the circumstances 
and arguments brought before me, and am 
clearly of opinion, that attachments against 
the goods or debts of absent persons may 
issue out of this court of admiralty. There- 
fore, let the demurrer be overruled. 

[NOTE. For trial of this case upon the mer- 
its, see Case No. 1,710.] 
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BOUYSSON et al. v. SIILLEB et al. 

[Bee, 190.]^ 

District Court, D. South Carolina. Aug. 13, 
1802. 

Seaman — ^Waqes— Capture of Vessel. 

Owners decreed to pay the usual monthly- 
wages, upon proof of the voyage, and of the 
mariner's doing duty on board. The vessel was 
captured. 
[See, as to the effect of capture upon sea- 
men's wages, Emerson v. Howland, Case 
No. 4,441; Philips v. McCall, Id. 11,104; 
Brown v. Lull, Id. 2,018; Pitman v. Hooper, 
Id. 11,185; Williams v. The Juno, Id. 17,- 
724; Girard v. Ware, Id. 5,4C0.] 

[In admiralty. Libel by Bouysson and 
Holmes against MiUer and Ryley for sea- 
man's wages. Decree for libellant Holmes, 
and libel dismissed as to Bouysson.] 

BEE, Distiict Judge. 

In this case wages are claimed of the de- 
fendants, as owners of a vessel called the 
William and Sarah, which left this port in 
April 1802, bound, as is alleged, to the coast 
of Africa. The libel states that she was cap- 
tured by a Spanish privateer, on the coast of 
South America, and sold. No evidence is 
adduced either as to the extent of the voy- 
age, the rate of wages, or time of their be- 
coming due. Holmes claims from this port; 
Bouysson from Sierra Leone. The cause of 
captm-e of the vessel is wholly in the dark. 



* [Reported by Hon. Thomas Bee, District 
Judge.] 
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Several witnesses have been examined; 
their testimony amomits to this: that in, the 
beginning of April 1800, Holmes, one of the 
actors, applied to one Thomas Covenay to be 
his security for his advance money, on board 
this vessel, in case he should not comply 
with his agreement to go the voyage. It 
seems that Covenay declined to do so. 
M'Lane proved that Holmes took some stores 
from his house in company with the captain 
of this schooner. He says the vessel was 
then about to sail for Gape de Verd. He did 
not see the things carried on board. John 
Watson says that about two years ago he 
saw Holmes, as cook to Captain Harris, come 
to his store, with the captain. He saw him 
several times carry things on board; and im- 
derstood from Harris that he was going to 
the coast of Africa. Gardner says that he 
was at Bance Island, on that coast, and saw 
Holmes on board a schooner called the Wil- 
liam, from Charleston. He was generally 
about .the camboose. He had known Holmes 
in this port, and they were together about a 
fortnight at this island. Morrison proves 
that, in the month of March last. Holmes 
came on board his vessel at the Havanna, 
and asked for a passage to Charleston, 
which was given him. There is no fiuther 
evidence respecting Holmes. 

An affidavit has been produced on the part 
of Bouysson, which is inadmissible, first be- 
cause he is a party concerned; and second- 
ly, because he was present in court, and 
should have been examined viva voce, if at 
all. A case has been quoted from Bay's Re- 
ports, 453, to shew that the affidavit of a 
party interested may be admitted as evi- 
dence. But, two circumstances of that case 
are wanting here; for, the defendant there 
agreed expressly to be bound by the affida- 
vit; and the person who made it was absent 
No other testimony is offered to support 
Bouysson's demand, except that of Henry 
Wessner, who says he was at Sierra Leone, 
on the coast of Africa, from "May to July 
1800. That some time in June he heard the 
captain of this schooner tell Bouysson's 
landlady that if she would bring him her 
bill, he would pay it That he saw Bouys- 
son carry his clothes on boai-d, and the land- 
lady told him the captain had paid the 
money. 

This suit has assumed different shapes. A 
libel was filed in April last against Miller 
and Morrison, as owners of this vessel, by 
the present actors. A plea was filed by Mor- 
rison on the 3d May, setting forth that he 
never had any interest in the vessel or car- 
go, either as owner, or otherwise; and, that 
Miller was absent from the state. Upon 
this, another suit by attachment against the 
property of MiUer and Ryley, was instituted. 
To this, a demurrer was interposed, and, up- 
on argument, overruled [Case No. 1709], and 
then the parties upon whom the attachment 
was served, filed their answei" of the 7th in- 
stant These persons disclaim any' knowl- 
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edge of the actors, or of the matters stated 
in their libel, except from the information of 
the actors themselves. They believe Miller 
and Byley, who are absent from the state, to 
be owners of this schooner. It is admit- 
ted that Thomson, one of the defendants, is 
agent for Miller and Byley. Stipulations 
have been entered into according to the 
practice of the court, that if a decree be giv- 
en against the absent parties, these defend- 
ants will be answerable to the amount 

JTrom the pleadings littie can be inferred. 
None of the defendants are interested in the 
suit, except as garnishees. What they ac- 
knowledge is mere hearsay, and not suffi- 
cient to affect the owners of the schooner. 
We are compelled therefore to have recourse 
to such proof in support of this libel, as has 
been already stated. As to Bouysson, there 
is no evidence of a contract for wages, nor 
of any voyage by him performed. He was 
in a distant country, and must naturally 
have wished to return home. What the 
amount paid to the landlady was we do not 
know, but it probably discharged any de- 
mand he was entitied to make. As to him, 
I must therefore dismiss the libel. 

The testimony in favour of Holmes is 
much stronger. It is proved to my satisfac- 
tion that he acted as cook on board this ves- 
sel in the harbour of Charleston, and after- 
wards went in her, in the same capacity, to 
the coast of Africa. A determination simi- 
lar to this took place two yeai-s ago, in the 
case of a vessel belonging to Tunno and 
Price, of this place, condemned at Majorca. 
Let Holmes, therefore, receive his wages for 
two months, as it appears probable that he 
found security for a month's pay in advance, 
though Covenay declined to become so. No 
rate of wages having been fixed, I decree 
that the defendants pay the same at thirty 
dollars per month, with costs of suit 

[NOTE. For decision overruling a demurrer 
to the libel, see Case No. 1,709.] 



Case I3"o. 1,711. 

BOVING et al. v. LAWRENCE. 

d Blatchf. 607.]^ 

Circuit Court S. D.^New York. Oct Term, 
1850. 

Customs Ddties— Vermiliox — Mekcurial Pkep- 
arations. 
Yermilion, invoiced as such, and known in 
commerce by that name, although, chemically 
speaking, it is a mercurial preparation, is, un- 
der the tarifiE act of July 30th, 1846 (9 Stat 
42), subject to a duty of 20 per cent, ad 
valorem under Schedule E, being specifically 
named therein. It is not included under "mer- 
curial preparations" in Schedule D. 

At law. This was an action [by Herman 
Boving and Melchior Wiltie] against [Corne- 
lius W. Lawrence] the collector of the port 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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-of New- York, to recover back an excess of 
■duties paid on vermilion. It was charged 
with a duty of 25 per cent ad valorem un- 
der Schedule D of the tariff act of July 30th, 
1846 (9 Stat. 4G), as a mercurial prepai-ation. 
The plaintiffs claimed that it was only lia- 
Tale to a duty of 20 per cent, ad valorem im- 
der Schedule E, as vermilion. A verdict was 
taken for the plaintiffs, subject to the opin- 
ion of the court on a case to be made. 

NELSON, Circuit Justice. The article in 
question was invoiced as vermilion, and is 
bought and sold, and known in ti-ade and 
commerce, under that denomination, and 
falls, therefore, under the enumeration of 
"vermilion" in Schedule E. Chemically speak- 
ing, it is according to the evidence, a mer- 
curial preparation, but if it had been intend- 
ed by the framers of the act to include it 
under the description of "mercurial prepara- 
tions" in Schedule D, it would not have 
been carried into the list by name imder 
■Schedule E. Judgment for plaintiffs. 



Case No. 1,71S. 

BOVING et al. v. LAWKENCE. 

[1 Blatchf. 616.]^ 

Oircuit Court, S. D. New York, Oct Term, 
1850. 

Customs Duties— G-akden Seeds. 

1. Where certain seeds, such as mustard, 
<:araway, cardamon, and fenugreek, were in- 
voiced as seeds, and the jury found that they 
were known as such in trade: Held, that they 
fell within Schedule I in the tariff act of Julv 
30th, 1846 (9 Stat 49), under the head of 
"garden seeds, and all other seeds not other- 
wise provided for," there being several kinds 
^f seeds specifically provided for in the act 

2. Those words in Schedule I cannot be re- 
stricted to seeds imported for agricultural pur- 
poses. 

At law. The plaintiffs [Cornelius Boving 
and Melchior Wiltie] brought this action 
against [Corneliiis W. Lawrence] the collect- 
or of the port of New- York, to recover back 
an excess of duties paid on mustard seed, 
•caraway seed, cardamon seed, and fenugreek 
seed, in a crude state. At the trial, before 
Mr. Justice Nelson, in November, 1848, it 
appeared that the articles were invoiced by 
the above names; that the plaintiffs were 
importers of di'ugs; that the. articles were 
kept and sold by druggists; that they were 
all of them medicinal; that seedsmen and 
grocers also kept mustard seed; that cai-da- 
mon seed and fenugreclc seed were used ex- 
•clusively for medicinal purposes; that cara- 
way seed was used by bakers; and that 
mustard seed was chiefly sold by grocers. 
Evidence was given on both sides on the 
-question whether the articles were known to 
the trade as medicinal drugs or as seeds. 
The plaintiffs claimed, that they were seeds. 



and were free of duty under Schedule I of 
the act of July 30th, 1S46 (9 Stat 49), under 
the head of "garden seeds, and all other 
seeds not otherwise provided for." The de- 
fendant claimed, that they were subject to 
a duty of 20 per cent, ad valorem, which was 
the duty charged on them, either under 
Schedule B as "medicinal drugs, in a crude 
state, not otherwise provided for," or imder 
section 3 as non-enumerated articles. The 
court claarged the jury, that the only ques- 
tion for them to consider was, whether the 
articles were seeds, and known in commerce 
as such, and that if they should be of opin- 
ion on the evidence that commercially speak- 
ing, they were seeds, and so called and 
known, the plaintiffs were entitled to a ver- 
dict. The jm-y found for the plaintiffs, and 
the defendant now moved for a new trial, on 
a case, [Denied.] 

Francis B. Cutting, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant 

NELSON, Circuit Justice. There are sev- 
eral sorts of seeds provided for specifically 
in the act of 1846 [9 Stat 49], such as ani- 
seed, flaxseed, hempseed, linseed, &c., and it 
is claimed, therefore, hy the plaintiffs, that 
the seeds in question in this case are neces- 
sarily embraced in the free list in Schedule 
I, under the head of "all other seeds, not 
otherwise provided for." The articles have 
always been imported as seeds, and it Is 
found by the jm-y that they are known in 
trade by that denomination, and are bought 
and sold as such. It is supposed, however, 
by the defendant that the words "all other 
seeds," in the connection in which they are 
found in the free list— "garden seeds, and 
all other seeds, not otherwise provided for" 
—are to be confined to seeds imported for 
agricultural purposes; and that, if seeds are 
imported for any other purpose, they must 
be ranged under some other head, or fall 
within the third section of the act. But we 
do not see how the terms can be thus re- 
stricted. They are very broad— "garden 
seeds, and all other seeds, not otherwise pro- 
vided for." Others are provided for, and 
the phrase, therefore, seems to leave nothing 
for intendment We think that tlie find- 
ing of the jury, in connection with the clause 
in the free list is decisive of the question. 
New ti-ial denied. 



^ [Reported by Samuel Blatchford, Esq., and * [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] I here reprinted by permission.] 



Case No. 1,713. 

BOWAS V. PIONEER TOW LINE. 
[2 Sawy. 21.]^ 
District Court, D. California. May 17, 1871. 
Towage — Negligence ix Towing — Liability — 
Measure of Damages — PAnTXEKsmp — What 
Constitutes between Owners op Tug and 
Bakge. 

1. A tug towing a barge approached a wharf 
where the latter was to land, but failed to make 
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fast her lines by reason of their slipping and 
parting. The barge was driven by the tide 
against the -wheel of a stern-wheel steamer ly- 
ing at an adjacent wharf, thereby causing the 
wheel to revolve, and to inflict serious injuries 
on the libellant, who was at work in the wheel. 
Held: Ist, that the barge was in fault in not 
properly providing and handling the lines upon 
which she relied to stop her headway; 2d, that 
the tug was in fault in casting off the barge 
before she was properly secured, or in not af- 
fording her timely aid, or in removing to so 
great a distance that it was impracticable to 
do so; 3d, that the libellant was not bound 
to lash the wheel of the steamer in such man- 
ner as to prevent all injurious consequences of 
the negligence of others; it was sufficient if 
the lashings were strong enough to resist the 
action of the tide or waves, the swell of a pass- 
ing vessel, or any other force which might rea- 
sonably be anticipated; 4th, even if the lash- 
ings were not so strong as prudence required, 
the immediate cause of the accident was the 
negligence of the respondent, and the rules re- 
lating to contributory negligence do not apply. 
[Cited in Hall v. Little, Case No. 5,939; 
Peterson v. The Chandos, 4 Fed. 649; Ma- 
rine Ins. Co. T. St. Louis, 1. M. & S. Ky. 
Co., 41 Fed. 653.] 

2. The rule which restricts damages to such 
as may reasonably be supposed to have been 
contemplated by the parties, has no application 
to cases of tort. 

3. When the owner of a tug agreed with the 
owner of a barge that both vessels should be 
employed in a freighting business, the wages of 
the servants of the association and expenses, 
except for repairs, to be paid out of the earn- 
ings, and the balance or profits to be divided 
between them in proportion to the stipulated 
values of the vessels; held, that this agreement 
constituted a partnership, and that either part- 
ner was liable in an action of tort for damages 
caused by the negligence of the servants and 

^agents of the partnership, while conducting its 

[Cited in The Henry Buck, 39 Fed. 213.] 

[In admiralty. Libel by Warren O. Bowas 
against the Pioneer Tow Line to recover 
damages for personal injuiies. Judgment 
for libellant] 

Milton Andros, for libellant 
Ed. B. Mastick and T. L Bergin, for re- 
spondent. 

HOFFaiAN, Disti-ict Judge. On September 
23, 1870, the libellant, who was engineer of 
the stern-wheel steamer Pilot, was at work 
in her wheel, repairing her mdder heads. 
He had been so engaged but a few minutes, 
when her wheel was sti'uck by a barge, 
which had shortly before been in tow of the 
steamer Pioneer, and which, having failed 
to make a landing at an adjacent wharf, 
drifted down upon the Pilot. The force of 
the blow, and the weight of the bai'ge, which 
was laden with from 250 to 270 tons of 
freight caused the wheel to revolve, and the 
libellant was jammed between the paddles 
and stern of the boat with great violence, 
thereby sustaining painful and severe inju- 
ries; to recover damages for which this ac- 
tion is brought 

The Pilot, at the time of the accident, was 
lying at Cowell's wharf, her usual and prop- 
er berth, to the use of which she had the 
3FED.CAS.— 65 



exclusive right The end of Front Street 
wharf, at which the barge attempted to land, 
was distant two hundred and eighty-seven 
feet, and it was parallel, though projecting 
fm-ther into the stream, to the end of Cow- 
ell's wharf, at the side of which the Pilot 
was lying. The collision occurred in broad 
daylight, between ten and eleven o'cloclc in 
the morning. The Pilot had arrived at her 
berth some hom-s previously, and was 
fastened to the wharf in the usual manner. 
It is not pretended that any vis major, or 
unexpected force of wind, or tide, forced the 
barge upon her, or that any thing could 
have been done by the steamer to avoid the 
collision. 

The legal presumption, therefore, is that 
the accident was occasioned by the fault of 
the vessel in motion, and this presumption 
becomes conclusive when the circumstances 
are examined in detail. It appears that the 
barge had been towed by the Pioneer to 
within a short distance (variously estimated 
by the witnesses), from the end of Front 
Street wharf. She was then cast off, and a 
few moments afterwards a line was sent 
from the barge to the wharf. It was taken 
by some one not in the employ of the re- 
spondents and passed around a pile, but so 
unskillfully and imperfectly fastened, that 
it slipped as soon as a strain was brought 
to beai" upon it A second line was there- 
upon sent ashore and made fast, but it part- 
ed as soon as it was drawn taut. A third 
line was then taken to the wharf hy a 
man in a skiff, but before it could checlc the 
motion of the barge, which had dm-ing all 
the time been slowly drifting towards the 
Pilot, the collision occurred. The barge 
was provided with an anchor, which could 
have been let go at a moment's notice. The 
tug was also near, and, it would seem, 
could without difficulty have taken hold of 
the barge and arrested her course. To cast 
off a heavily laden barge which has no 
means of controlling her own movements, 
trusting to her ability to get, without acci- 
dent, a line ashore by which she may be 
brought up, may well be deemed, as the re- 
sult in this case demonstrates, a want of 
proper cai'e and caution, unless the tug re- 
mains in a position to render instant assist- 
ance if needed. 

But the more obvious and unquestionable 
exliibition of skillfulness and want of dili- 
gence consisted in the failm-e to make fast 
the first line, when it was successfully sent 
ashore and even passed around a pile. Some 
evidence was adduced by the respondents to 
show a custom or usage in this port to send 
lines ashore to be made fast by the wharfin- 
ger, or any other person who may be cas- 
ually on the wharf, and willing to take them. 
Whether such be the practice is immaterial. 
If masters of water ci-aft choose to confide 
the performance of so important a service 
to imskilled or unknown persons, they do 
so at their own peril. They are as much 
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responsible for the want of skill and dili- 
gence of agents and servants so employed, 
as tliey would be if tbe servant had been 
expressly hired for the purpose. But espe- 
cially, under the circumstances of this case, 
should that liability be enforced; for the 
line sent ashore was unprovided with a loop, 
which could readily have been slipped over 
a pile on the wharf. It was, therefore, 
necessary to make it fast hy a knot; an 
operation which, the result in this case 
shows, requires some skill and practice. The 
parting of the second line also discloses a 
want of skill and diligence on the part of 
the responuents. It must have occurred 
from one of two causes. Either the line 
was insufficient, or the person in charge of 
it failed to slack it off, so as to bring a 
strain iipon it gradually, and not by a sud- 
den jerk. There is some evidence that the 
latter was the cause of its pai'ting. But 
in either ease the respondents were in fault. 

There is also evidence tending to show that 
the tug might have taken hold of the barge, 
and prevented her fi'om drifting down upon 
the Pilot. If so, she was bound to have gone 
to her assistance. The slipping of the first 
line, and the parting of the second, were 
t)bserved by those in charge of the tug, and 
the danger of collision with other vessels, if 
the barge continued to drift, was obvious. 
If the tug, being near enough to render as- 
sistance, failed to do so, she was in fault. 
If she was too far ofC to be able to reach the 
barge in time, she was in fault in casting ofE 
a loaded barge, without means of locomo- 
tion, to take her chances of making a suc- 
cessful landing, at the risk of colliding with 
other vessels, in case of failure, whUe she 
herself removed to a distance too great to 
permit her to interpose to prevent accidents. 
The proofs do not show with certainty that 
the drifting of the barge could have been 
cheeked in time to avoid the accident, by 
letting go her anchor. It seems most proba- 
ble that such would have been the effect. 
But at all events, the effort should have 
been made. It required but an instant to let 
the anchor go; and the consequences of al- 
lowing the barge to continue to drift were 
apparent. I think it clear on the foregoing 
laets, and they are substantially undisputed, 
that the collision was caused by the want of 
-due care, skill, and diligence on the part both 
■of the tug and the barge. 

It is objected that the respondent, who is 
the owner of the tug, is not liable to this ac- 
tion. It is admitted that the Pioneer Tow 
Line is a corporation duly incorporated un- 
der the laws of this state. 

In August, 1870, the Pioneer Tow Line en- 
tered into an agreement with the owners of 
the barge Hermann, substantially as follows: 
The barge was valued at ?4,000, the Pioneer 
at .$12,000. Joseph Francis, one of the owners 
of the bai'ge, was to act as her captain at a 
salary of $70 per month, and was to hire 
her crew. The Pioneer Tow Line Co. was to 



man the Pioneer, and each party was to 
keep his vessel in repair at his own expense. 
The person in charge of the Pioneer was to 
make all engagements for carrying freight, 
collect all the earnings, and out of them pay 
all the running expenses of and supplies for 
both boats, and the wages of all persons em- 
ployed on either. The barge was to carry all 
freight from any place on the Sacramento 
river to this city, the transportation. of which 
might be contracted for by the man in charge 
of the Pioneer. Both vessels were to be un- 
der the general command and direction of the 
master of the Pioneer. The Pioneer was to 
tow the barge up and down the river in fur- 
therance of the Joint enterprise. The earn- 
ings after the payment of all expenses as 
above mentioned were to be divided in the 
ratio of four to twelve. 

The vessels were running under this ar- 
rangement at the time of the collision. The 
Pioneer had two deck hands who worked up- 
on the barge in loading and unloading cargo. 
The deck hands of the barge also worked 
upon the Pioneer in taking in coal, and also 
freight when the latter took any, which was 
but seldom. 

It is, I think, evident that the parties to 
this agi'eement were not only liable as part- 
ners to third persons, but were such inter 
sese. The property used In carrying out the 
common enterprise was not, it is ti-ue, joint- 
ly owned by the partners. But this is not 
necessary to constitute a partnership. The 
capital stock of a partnership may consist 
in the use of property owned separately by 
the individual partners, or one partner may 
be the sole owner, and the other may con- 
tribute only skill and labor. It is sufficient 
if the partners agi"ee to have a joint interest 
in, and to share the profits and losses aris- 
ing from the use of property and skill either 
separately or combined. Jleyer v. Sharpe, 5 
Taunt. 74; Champion v. Bostwick, 18 Wend. 
178. In the case at bar the parties conti'ib- 
uted to the common stock, the one, the use 
of a steam tug, the other that of a barge. 
They were to be employed in carrying out 
the common enterprise, the use of each be- 
ing indispensable to the other to accom- 
plish its objects. The wages of the employ- 
ees and the expenses of both vessels, except- 
ing for repairs, were to be paid out of the 
earnings of both vessels, and the profits of 
the business were to be divided as such be- 
tween the partners. The servants employed 
on either vessel were the servants of the 
association, and it seems performed services 
on board of either, as the necessities or con- 
venience of the joint enterprise requh'ed. 
Under this agi'eement either party would 
clearly be entitled to an account of the earn- 
ings as against the other, and to a lien upon 
the fund as against his general creditors. 
Nor can it be doubted, that any person 
who furnished labor or supplies for the com- 
mon enterprise might look to the partnership 
for his remuneration. A fortiori, must third 



[3 Fed. Cas. page 1027] 



(Case No. 1,713) BO WAS 



persons, "wlio have been injured by tlie neg- 
ligence of the servants and agents of tlie 
partnership wliile conducting its business, 
have the same right in an action* of tort 
against either. Champion v. Bostwick, ubi 
supra; 1 Starkie, 272. 

It is true that the somewhat ai-bitrary doc- 
triae of Grace v. Smith, 2 "W. Bl. 998, and 
Waugh V. Carver, 2 H. Bl. 235, by which the 
mere participation in. the profits of an un- 
dertaliing was held to create a partnership 
liability as to third persons, whatever the 
real relations of the parties inter sese, may 
be considered as overruled, both in England 
and America. Cox v. Hickman, 8 H. L. 
Cas. 268; BuEen v. Sharp, L. R. 1 C. P. 86; 
1 Story, Partn. § 38; Denny v. Cabot, 6 
Mete. [Mass.] 82; Colly. Partn. p. 33 et seq., 
in notes. 

But all the cases agi-ee that where there is a 
participation in the profits, as such, and no 
opposing circumstances exist to show that 
tbi: portion of the profits is taken, not in the 
•character of a partner, but in the character 
of an agent, and as a mere compensation for 
labor and services, where it appears that the 
alleged partner has an interest in the profits 
similar in character to that of the other part- 
ners; or, to use a term recently suggested, that 
those interests are homogeneous (Am. Law 
Reg. April, 1871 [Essay on the Criteria of 
Partnership, vol. 10, p. 215]), the party so 
participating in the profits will be liable as 
a partner to third persons, and would prob- 
ably be so considered as between himself 
and his associates (Story, Partn. § 38; per 
Mr. J. BranweU, in Bullen v. Sharp, ubi su- 
pra). 

In the present case, the interest of the 
parties in the profits was not only similar, 
but identical. The tort complained of was not, 
as in Champion v. Bostwick, committed by 
a servant, hh-ed and paid by one of the part- 
ners, but by the servants of the partnership, 
who were paid out of the common earnings; 
and it was committed by them whUe en- 
gaged in the business of the partnership. 
For damages so caused, the partnership is 
unquestionably liable. 

The libellant's right to recover is fm-ther 
resisted on the ground that he substantially 
contributed to the injmy by his own negli- 
gence, in not more securely fastening the 
wheel before going into it The contribu- 
tory negligence, which wiU at common law 
bar the plaintiff's right to recover for an in- 
jury sustained by the fault of another, is the 
failure to exercise such care and diligence as 
•men of ordinary prudence usually exercise 
under similar circumstances; and this will, 
of course, be in proportion to the probabil- 
ity of danger. 35 N. Y. 27; 31 Pa. St. 512; 
Smith, Repar. p. 79; Saund. Neg. 61; Shear. 
& R. Neg. p. 33, and notes. 

The lashings by which the wheel of the 
Pilot was secured, were of the kind and 
strength always used on board the boat, 
whenever there was occasion to enter the 



wheel. A few minutes before the accident, 
several men had gone into the wheel without 
objection, and the libellant himself, who was 
an engineer of considerable experience, and 
who had no motive to incur any unnecessary 
risk, appears to have entertained no appre- 
hension of danger. 

Under such circumstances it is difficult to 
say, notwithstanding that in the opinion of 
some of the witnesses the lashings should 
have been stronger, that, in neglecting to 
secm*e the wheel more firmly, he was guilty 
of culpable negligence, or disregarded the 
dictates of ordinary prudence. It is not de- 
nied that the lashings were strong enough to 
resist the action of the tide or waves, the 
sweU of a passing vessel, or any other force 
which might be reasonably expected to be 
applied to the wheel. All ordinary accidents 
were, therefore, provided against. The li- 
bellant was not bound to take extraordinary 
precautions against the consequences of the 
negligence of others. The law will not ac- 
count it a want of ordinary prudence, if he 
has acted on the presumption that others 
win act, in accordance with their obvious 
duties. Shear. & R. Neg. p. 34, and cases 
cited; Newson v. New York C. R. Co., 29 
N- Y. 390. Nor can the wrong-doer accuse 
him of culpable negligence in failing to take 
extraordinary precautions to prevent the in- 
jurious consequences of a wrong which he 
was under no obligation to anticipate, and 
was powerless to prevent Tonawanda R. 
Co. V. Munger, 5 Denio, 266. 

If, as appears to be contended by the re- 
spondent, the libellant was bound to take 
precautions, not only against ordinary acci- 
dents, and such as might reasonably be ex- 
pected, but also against extraordinary dan- 
gers caused by the negligence of others, and 
should, therefore, have secured the wheel in 
such a manner as to render this collision in- 
nocuous, what limits can be assigned to the 
precautions he was boimd to observe? 

If against this collision, should he also 
have secured himself against the consequen- 
ces of a collision with a larger vessel; and, 
if so, how much larger, and moving at what 
velocity? He was certainly not called upon 
to provide against any and all collisions, 
which the negligence of othei-s might occa- 
sion; and, if not against all, why against 
this? It is sufficient if, while lying ia a slip 
to which his boat had the exclusive right, 
with no reason to apprehend danger from 
any other vessel, he has exercised the usual 
care and diligence, which common prudence 
suggested, to avoid the ordinary dangers 
which he might reasonably anticipate. If he 
has done so, the respondent has no right to 
say to him, *'if you had foreseen my negli- 
gence, and the lashings had been stronger, 
the consequences of my tort might have been 
less injurious," any more than the master of 
a vessel who has, by his own fault caused 
damage to another, has a right to refuse full 
compensation for the damage sustained, on 
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the gi-oiinci tliat, if tlie injured vessel had 
been stronger, the injury would have been 
less. 

But even if this defense were admissible, 
the testimony fails to sustain it. It does 
not appear that even if the lashings had been 
all tluit some of the witnesses require, they 
would have been sufficient to resist the force 
of the collision. The weight and momentum 
of the barge caused tliem to part instantly. 
Whether or not the force was sufficient to 
have caused stronger lashings to part, or to 
break the paddles or the cross-beam to which 
they were fastened, is purely conjectural; 
and until it is satisfactorily shown that it 
was not, there is no ground for the assertion 
that the .supposed negligence in any degi-ee 
contributed to the iujuiy. Nor is it at all 
clear that the alleged negligence in this case, 
if any existed, was such as to bar the libel- 
lant's recovery. 

It is not every act of negligence, even 
though without it the injury would not have 
occurred, which will be held to be contrib- 
utory negligence, such as to defeat the action 
of the plaintiff. Thus where the plaintifC 
fettered the forefeet of his donkey and left 
him upon the highway, and the defendant 
negligently drove over and kiUed it, it was 
held by Lord Abinger that he was liable, not- 
withstanding that the donkey might have 
been improperly on the highway. Davies 
V. Mann, 10 Mees & W. 549; Mayor, etc., of 
Colchester v. Brooke, 7 Q. B. 376. So in 
Greenland v. Chaplin, 5 Exch. 243, 248, Pol- 
lock, 0. B., said: "I think that where the 
negligence of the party injured did not in 
any degree contribute to the immediate cause 
of tlie accident, such negligence ought not to 
be set up as an answer to the action." So 
where the plaintiff was injured by the fall 
of an anchor on a steamboat, caused by a 
collision with the steamboat of the defend- 
ant, it was held no defense that the anchor 
might have been improperly stowed, or that 
the plaintiff was on a part of the deck where 
he ought not to have been. Greenland v. Chap- 
lin, 5 Exch. 243. So where oysters were 
placed in a channel of a public navigable 
river, so as to create a public nuisance, yet 
a person navigating the river was holden 
not justifiable in negligently or willfully run- 
ning his vessel against them, and so destroy- 
ing them when he had room to pass without 
so doing. 7 Q. B. 377; Saund. Neg. p. 65. 

It is perhaps not easy to deduce from the 
cases any precise and universal rule as to con- 
tributory negligence, but I think it may be 
affirmed that where, as in this case, the al- 
leged negligence in no degree contributes to 
the happening of the accident; where the lat- 
ter arises solely from the culpable negligence 
of the defendant; when it is doubtful whether 
any degree of diligence on the part of the 
plaintiff would have materially diminished 
the consequences of the defendant's fault, 
and the extent to which this might have 
been so diminished is incapable of ascertain- 



ment—such negligence cannot be set up ei- 
ther to defeat the action or to mitigate the 
damages. 

It is fnrther contended, on the part of the 
respondent, that the libellant cannot recover 
for the bodily injm'y sustained by him, his 
pain and suffering, medical expenses, loss 
of time, etc., because these were not the nat- 
ui"al consequences of the collision, and such 
as may reasonably be supposed to have 
been -contemplated by the parties. In re- 
gard to consequential damages on the breach 
of a contract, the rule of the Code Napoleon 
(Code biv. liv. 3, tit. 3, arts. 1149-11.51), and 
of the Louisiana Code (articles 192S, 2294, 
2295), that the debtor who has been guilty 
of no bad faith or fraud, is liable only for 
such damages as were contemplated, or may 
I'easonably be supposed to have been con- 
templated by the parties, has been adopted 
in recent decisions in England and America. 
Hadley v. Baxendale, 9 Exch. 341; Fletchei- 
V. Tayleur, 17 C. B. 21; Griffin v. Colver, 
16 N. Y. 489. See Sedgw. Dam. (5th Ed.) 
p. 79 et seq. 

The effect of this rule is more often to 
limit than to extend the liability for a breach 
of contract, although sometimes, where the 
special circumstances under which the eon- 
ti-act was made have been communicated, 
damages consequential upon a breach made 
under those circumstances will be deemed 
to have been contemplated by the parties, 
and may be recovered of the defendant. 
But this rule, as Mr. Sedgwick remarks, has 
no application to torts. He who commits a 
ti-espass must be held to contemplate all the 
damage which may legitimately flow from 
his illegal act whether he may have fore- 
seen them or not; and, so far as it is plainly 
tfaceable, he must make compensation for 
it. But these cases, like those of conti-act, 
where damages are claimed, not on the 
gi'ound that they were or should have been 
foreseen, but simply as the direct result of 
the breach, are subject to the limitation of 
the rule, which requires such damages to be 
certain and direct. Sedgw. Dam. p. 86, in 
note. 

In the case at bar, no consideration is 
needed of the vexed questions, in regard to 
proximate and remote causes, or direct and 
consequential eff'eets. The injmy complain- 
ed of, was the direct and immediate result 
of the collision occasioned by the respond- 
ent's negligence, as much so, as if the col- 
liding vessel had herself struck the libellant. 
The damages he sues for were the natural aud 
inevitable effects of that injury which have, 
followed without the intervention of any 
other cause to enhance or modify them. 
They necessarily include a compensation for 
pain and suffering, for loss of tirne, for med- 
ical attendance and support dmlng the time 
that he has been disabled, and for such per- 
manent injury or continued disability as he 
has sustained. The amount of this compen- 
sation remains to be determined. 
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As soon as possible, after the occuiTence 
of the accident, the libellant was extricated 
from his perilous position, carried on the 
■\vharf, and laid upon a matti-ess. A physi- 
cian who happened to he near was sum- 
moned. He found him insensible, with 
breathing hurried and labored, and moan- 
ing from intense pain. After ascertaining 
that none of the long bones were brolien, the 
physician directed him to be carried to his 
hotel on a lounge procm-ed for the purpose. 
On aiTiving at the hotel he was examined 
by the physician who had been called to him, 
and, also, by his family physician. He was 
found by them to be suffering great pain, 
and the slightest movement of his body, or 
left limb, caused him to scream in agony. 
He complained of inability to see, and suf- 
fered from retention of urine. The latter 
symptom passed off, however, in a couple of 
days. On a subsequent examination, the 
physicians became convinced that he had 
sustained a fracture of the crest of the 
ilium. Dr. Scott testifies, that on placing 
his hand on the crest of the ilium, he discov- 
ered mobility and crepitus. About the thir- 
teenth day symptoms of tetanus were ob- 
served, but they disappeared without serious 
consequences. 

Thelibellantwas confined to his bed for six 
weelis from the time of the injm-y. For two 
weeks thereafter, he was able merely to move 
about his room on crutches. Before the ac- 
cident he was a man of unusually robust 
and healthy constitution, never having been 
sick, as he states, a day in his life. 

At present he complains of constant pain 
in his back, inability to use his limb which 
is smaller, and, as some of the physicians 
think, shorter than the other. He is unable 
to dispense with crutches, and at present in- 
capable of performing any labor requh-ing 
ordinary strength and activity. As to his 
chance of final recovery the physicians dis- 
agree. Those who have recentiy examined 
him, discover no traces of a fracture of the 
ilium, and are of opinion that none such 
could have existed. They admit, however, 
that if other physicians detected shortiy aft- 
er the accident mobility and crepitus, those 
indications would be conclusive. Some of 
the physicians express a confident expecta- 
tion of an ultimate complete recovery, while 
others consider it impossible that he can be 
restored to his former condition. 

There seems to be reason to apprehend 
that the nerves of the sacrum, or perhaps 
the spinal column, have sustained an injm-y, 
the nature or consequences of which cannot be 
known. A year appears to be the shortest 
time in which a full restoration is expected 
by the most sanguine of the physicians. At 
the time of the injm^y the libellant was earn- 
ing one himdred and twenty-five dollars per 
month, and his board, estimated at fifty 
dollars— in coin. This, from the date of the 
accident to March 23, the day of trial, would 
amount to one thousand and fifty dollars in 



coin, or about one thousand one hundred and 
fifty dollars inlegal tenders at ninety-one cents. 
His expenses for medicine and medical attend- 
ance have amounted at the customary rates 
to about three himdred and seven dollars in 
cmTency. The compensation for mental and 
physical suffering, and the indemnity for the 
inability of the libellant to pm*sue his ordi- 
nary calling until his complete recovery, .if 
that ever takes place, are nox susceptible of 
definite computation. 

It has appeared to me, considering on the 
one hand that it is by no means certain that 
he- wiU ever be entirely restored to health; 
and on the other, that a substantial cure 
may be effected at no very remote day, and 
that in the meantime he is not whoUy in- 
capacitated from pursuing certain avoca- 
tions, the sum of five thousand dollars is a 
just amount to be allowed him. 



BOWDELIi V. FARilERS' & MERCHAiSfTS' 
NAT. BANK. See Case No. 1,714. 



Case No. 1,714. 

BOWDEN V. FAH^MERS' & ^MERCHANTS' 
, BANK OP BALTIMORE. 

[1 Hughes, 307;^ 2 Browne, Nat. Bank Cas. 
146; 14 Bankers' Mag. 387; 25 Int. Rev. 
Rec. 405; 1 Wkly. Jur. 639.] 

Circuit Court, D. Maryland. April Term, 
1877- 

Basks and Baxkisg— Nation Ai, Basks — Liabil- 
ity OF Transferee of Stock. 

Under the provisions of the national banking 
act, the transferee of shares of the capital 
stock of a national bank, under a transfer 
made absolute in due form on the books of the 
bank, is liable to creditors of the bank as a 
stockholder, notwithstanding the transfer was 
in fact made as collateral security for the 
payment of a debt, which has since been paid, 
the share still standing on the books of the 
bank in the name of the transferee at the 
time of the suspension of the bank. 

[See National Bank v. Case, 99 U. S. 628; 
also, Moore v. Jones, Case No. 9,769.] 

At law. This was an action of trespass 
on the case in assumpsit, the facts being as 
follows: The First National Bank of Nor- 
folk, duly organized imder the provisions of 
the national banking act, having suspended 
on the 26th day of May, 1874, the plaintiff 
[George B. Bowden], on the 3d day of June 
in that year, was duly appointed by the 
comptroller of the currency, a receiver to 
talce charge of and to wind up the affairs 
of the bank. In the month of August, 1875, 
the plaintiff was directed by the comptroller 
to enforce the whole of the personal liability 
of those owning the stock of the bank at 
the date of its suspension. In the month of 
February, 1872, one Bm-well, who was the 
owner of twenty shares of the capital stock 
of the bank, ti-ansferred the same absolutely 

* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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and in due form on the books of the bank, 
to the defendant bank as collateral security 
for the payment of a debt due by Burwell, 
to the latter bank. In the month of August, 
1872, the debt due by Bui-well being dis- 
charged, the defendant bank returned to 
him the shares assigned, with power of at- 
torney to reti-ansfer the shares on the books 
of the Norfolk bank. The reti'ansfer, howeyer, 
was not made, and the shares continued to 
stand in the name of the defendant bank 
until the suspension of the Norfolk bank, 
in May, 1S74. In pursuance of the instruc- 
tions of the compti'oUer demand was made 
by the plaintiff on the defendant for pay- 
ment of the par value of the said twenty 
shares of stock, which was refused; and 
thereupon this suit was brought to recover 
of the defendant the par value of said 
shares. [Judgment for plaintiff.] 

In this case a jury trial was waived, and 
it was tried before the court, in pursuance 
of the provisions of section 649 of the Re- 
vised Statutes of the United States. 

L. L. Lewis, A. Sterling, Jr., and George 
H. Chandler, for plaintiff, relied on Rosevelt 
V. Brown, 1 Kern. [11 N. Y.] 148; Hale v. 
Walker, 31 Iowa, 344. 

Charles Marshall, for defendant. 

GILES, Disti-iet Judge. The facts as prov- 
ed before the court were as follows: The 
First National Bank of Norfolk was a bank 
duly organized under the national bank act 
of 1803 and 1864; that by the stock ledger 
of said bank a certain Burwell held twenty 
shares of the capital stock of the said bank, 
of the par value of $100 each; that he 
subsequently bon-owed money of the defend- 
ant to this suit, and to secui-e the payment 
of the same, transferred to the defendant 
his twenty shares of the capital stock of the 
said Fu-st National Bank of Norfolk, which 
transfer was made on the books of said 
bank by a sui-render of his certificate, and 
a new certificate issued to the said defend- 
ant; that said defendant, when said loan 
was paid, retm-ned said certificate of stock 
to said Burwell, with a power of attorney 
indorsed on the back of the same, authoriz- 
ing him to reti-ansfer the said twenty shares 
to himself, but this was never done; but 
the said stock continued to stand in the name 
of this defendant up to the time of the 
closing of the said First National Bank of 
Norfolk, without anything on the face of the 
books of said bank to show that the defend- 
ant held the said twenty shares over as 
security for a loan, and not as the legal 
owner of the same; that subsequently, to 
wit, on June od, 1874, the comptroller of 
the currency, in pursuance of the power and 
authority vested in him by the said act of 
congress, closed the said bank and appointed 
the plaintiff receiver of the same; and on 
the 13th day of August, 1875, the said 



comptroller determined that, in order to dis- 
charge the legal debts and liabilities of the 
said bank, "It was necessary to enforce the 
individual liability of the stockholders, as 
provided for by the 12th section of the act 
of congi-ess of 3d June, 1864" [13 Stat. 102J, 
and he directed the said plaintiff, as re- 
ceiver, to institute such legal proceedings as 
might be necessary to enforce against the 
stockholders of said bank their liabilities un- 
der said act; in pursuance of which direc- 
tion and authority this suit was brought. 

The counsel for the defendant has contend- 
ed that it Is not responsible, upon the gi'ounds, 
fii'st, because it held the said twenty shares 
of the capital stock of the said Norfolk bank 
only as a secmnty for a loan made to its 
real owner; and, secondly, because, before 
the closing of the said bank, the loan had 
been paid to the defendant, and it had de- 
livered to the borrower the certificate of the 
said stock with power of attorney on the 
baclv thereof to reti'ansfer it to him. 

The coiu't does not consider either of these 
reasons sufficient to prevent a recovery of 
the amount claimed in this suit. By the 
12th section of the act of 1864, it is provid'^d, 
"that every one becoming a shareholder by 
such transfer shall in proportion to his 
shares, succeed to aU the rights and liabilities 
of the prior holder of said shares," and by 
the said section it is also provided that the 
shares shall be transferable on the books 
of the bank. Now, it was the duty of the 
defendant, having taken an assignment on 
the books of the said bank of the twentj^ 
shares, when its loan was repaid to it, to 
have seen that tliese shares were transferred 
back to the said Burwell on the said books, 
and having failed to do so before the said 
bank was closed by the comptrollei', the re- 
ceiver was authorized to regard it as the 
legal owner of these shares. I therefore 
give judgment in this case for the sum of 
two, thousand dollars with the costs of this 
suit. 

[NOTE. For decisions in other actions hv 
the same plaintiff to enforce personal liabilitv 
of the shareholders, see Cases Nos. 1,715 and 



Case 2yro. 1,715.. 

BOWDEN V. MORRIS et al. 

[1 Hughes, 378.] ^ 

Circuit Court, E. D. Virginia." July and Sep- 
tember, 1876. 

Banks and Baxkixg— jSTatioxai, Banks— Liabil- 
ity OF Stockholders — Action for Contkibu- 
TiON — Pkoof of Insolvency — New Trial— 
Failure of Proof— Reliance on Obiter Dicta. 
1. In the trial of a suit at law, brought by 
the receiver of a national bank against its 
stockholders, for a contribution of a hundred 
per cent, to meet the liabilities of the bank, 
under section 5151 of the Revised Statutes of 



^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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the United States, no evidence was presented 
to show that the bank was insolvent, or that it 
was so to the extent of a hundred per cent, of 
its capital stock; but the plaintiff, as to such 
liability, produced only a letter of the comp- 
troller of the currency to the receiver, alleging 
that he bad "determined that, in order to dis- 
charge the legal debts and liabilities of the bank, 
it would be necessary to enforce and collect tOie 
whole amount of the personal liability of the 
individual stockholders." Held, that the plain- 
tiff was not entitled to recover, as no proof, es- 
tablished bv legal evidence, had been presented 
at the trial, of the fact that the bank was in- 
solvent, and insolvent to the extent of one hun- 
dred per cent, of its capital. 

2. On motion afterwards for a new trial, 
based on the ground that the plaintiff's attor- 
ney had relied upon the language used by the 
learned justice of the supreme court of the 
United States, in his decision in the case of 
Kennedy r. Gibson, 8 Wall. [75 U. S.] 498, 
held, that this was a sufficient ground for 
awarding new trial. 

These were actions of assumpsit [by 
George E. Bowden, receiver of tbe B'lrst 
National Bank of Norfolk, against W. H. 
Morris and others, shai-eliolders thereof, for 
contribution. There was judgment for de- 
fendants, hut a new trial was thereafter 
granted. The cases] were heard together, 
the facts of all being the same. Plea of 
non-assumpsit. By stipulation between coun- 
sel a jury is waived, and the issues of fact, 
as well as law, are submitted to the coxurt. 

L. L. Lewis, U. S. Atty., for plaintiff. 
Richard H. Walke, W. H. C. Ellis, and 
Harmanson & Heath, for defendants. 

HUGHES, District Judge. These suits 
are founded upon section 5151 of the "Re- 
vised Statutes of the United States, which 
provides that: "The shareholders of every 
banking association shall be individually 
responsible, eoLually and ratably, and not 
one for another, for all contracts, debts, and 
engagements of such association, to the ex- 
tent of the amount of their stock therein at 
the par value thereof, in addition to the 
amount invested in such shares," etc. . 

At the trial of these causes, the only evi- 
dence presented by counsel for the plaintiff 
bearing on the point on which the cases 
turn, are: 1st, the comptroller's certificate 
of the organization of the First National 
Bank of Norfolk, with a capital stock of a 
htmdi-ed thousand dollars, dated the 23d of 
Febi-uary, 1864. 2d. A list of the subscrib- 
ers to the capital stock to that amount, 
among whom are the defendants in these 
suits, for the respective numbers of shares 
set forth in the declaraiions. 3d. A certifi- 
cate of protest showing that the banlt failed 
• and suspended payments on the 2Sth of 
May, 1874. 4th. The comptroller's certifi- 
cate, dated June 3d, 1874, of the appoint- 
ment of the plaintifC as receiver of the 
bank, with power to act as such under the 
general banking law. 5th. Printed copies of 
the demand of the plaintiff upon the defend- 
ants for the amounts sued for, sent through 
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the mail. 6th. The foljowing letter fi'om 
the comptroller to the receiver: 

"Treasury Department, Office of Comptrol- 
ler of Crn'rency, Washington, August 13th, 
1875. Sir: Having determined that in or- 
der to discharge the legal debts and liabili- 
ties of the Furst National Bank of Norfolk, 
it will be necessary to enforce and collect 
the whole amount of the personal liability 
of the individual stockholders owning stock 
at the date of the suspension of said bank, 
so far as the same can be done by legal 
proceedings, you are directed at once to 
institute such legal proceedings in the prop- 
er comrt, as may be necessary to enforce 
against each and eveiy shareholder of said 
bank owning stock or any interest therein 
at the time said bank suspended, his or her 
personal liability as such stockholder, under 
the provisions of section 5151 of the Re- 
vised Statutes of the United States, and 
this order must be- held to extend to all 
cases save those where, because of bank- 
ruptcy or apparent insolvency, such legal 
proceedings would be of no avail. Very re- 
spectfully, John Jay Knox, Comptx-oller of 
the Currency. 

"George E. Bowden, Esq., Receiver First 
National Bank, Norfolk, Va." 

Except this letter, and the certificate of the 
protest of a single ten dollar note of the 
bank, made on the 2Sth of May, 1873, there 
is no evidence iu the cause tending to show 
that the bank is liable for contracts, debts, 
or engagements of any sort, or to any 
amovmt beyond its assets. 

In order to establish the liability of these 
defendants, it must appear from the evidence 
—1st, that the receiver is authorized to bring 
these suits; and 2d, that the bank owes 
"conti-acts, debts, and engagements" 4je- 
yond its assets, requh'ing the contiibutions 
sued for from these shareholders. Of the 
authority of the receiver to sue, and to sue 
for the amounts for which these suits are 
brought, the certificate and the letter of the 
compti-oUer are sufficient proof. The su- 
preme court of the United States has so de- 
cided in the case of Kennedy v. Gibson, S 
Wall. [75 U. S.] 498. At page 505, Justice 
Swayne says, "It is for the compti-oUer to de- 
cide when it is Tiecessai-y to institute pro- 
ceedings against tlie stodiholders to enforce 
their personal liability, and whether tlie 
whole or a part, and if only a part, how 
much shall be collected. These questions are 
referred to his judgment and discretion, and 
his detei'mination is conclusive. The stock- 
holders cannot conti-overt it. It is not to be 
questioned in the litigation that may en- 
sue. He may malie it at such time as he 
may deem proper, and upon such data as 
shall be satisfactory to him. This action on 
his part is indispensable, whenever the per- 
sonal liability of the stockholder is sought 
to be enforced, an^ must precede the insti- 
tution of suifby the receiver. The fact must 
be distinctly averred in all such cases,' and if 
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put in issue must be proved." See, also, Cadle 
V. Baker, 20 Wall. [87 U. S.] 650, to the same 
effect. Of com-se, this decision Is the law 
of the present case; and accordingly i am 
authorized to hold that the comptroller's cei*- 
tificate of Juno 3d, 1874, is suttlcient proof 
that the plaintiff is the receiver of the bank, 
and that his letter, dated 13 th of Au^st, 
1S75, is conclusive proof that the receiver 
had authority to sue in these cases. No 
stoclcholder can dispute that authority, and 
none of tliese defendants do dispute it. 
AVhether to sue, when to sue, and for how 
much to sue, are matters for the exclusive 
determination of the comptroller, who di- 
rects the receivers according to his deter- 
mination, and whose determination can be 
controverted or resisted by no stockholder 
of the insolvent bank. 

But the United States attorney, who is 
eotmsel for the plaintiff, assuming that the 
comptroller's letter of August 13th, 1875, was 
proof, not only of the receiver's authority to 
sue, but of the fact that the bank owed "con- 
tracts, debts, and engagements" a hundred 
per cent, over and above its assets, and that 
the defendants were liable for such con- 
tracts, debt^, and engagements to the amount 
of a hundred per cent, on the par value of 
their shares, presented no evidence what- 
ever (unless this letter of the comptroller, 
not sworn to, be deemed evidence) of the 
fact that the bank owed debts of any sort, 
to any amount, for w^hich the shareholders 
w-ere liable, imder section 5151 of the Re- 
vised Statutes, insisting that the decision in 
Kennedy v. Gibson made the compti-oller's 
letter of August 13th, 1875, conclusive proof 
of tJiat fact, which the defendant stockhold- 
ers could not conti'overt. 

I cannot possibly assent to such a con- 
struction of that decision. That case tm-ned 
wholly and exclusively upon the authority 
of persons and officers connected with the 
subject-matter, and not at all upon any ques- 
tion of evidence affecting the merits of the 
controversy. The principal question in the 
case was, whether the receiver could sue 
before being directed to do so by the comp- 
troller, and it was decided that lie could not, 
and that he should allege in his biU or dec- 
laration that insti-uctions to sue had been 
given. Another point decided was, that cred- 
itors of the insolvent bank cannot sue its 
shareholders for conti-ibution under section 
5151, and that the receiver alone can sue. 
The remaining point decided was, that al- 
though it was made by law the duty of the 
United States attorney to bring such suits, 
yet the receiver, by approval of the treasm-y 
department, might retain other counsel to 
bring and conduct them. No question but 
one of autlioritj' to sue was raised in the 
case, and, of course, no other point was de- 
cided. What value the comptroller's instruc- 
tion to the receiver possessed as evidence of 
the liability of the shareholders to conti-ibute 
to the debts of the bank was not a point in 



the case, and, of com-se, was not decided. 
It is ti-ue that some of the expressions of the 
learned justice who delivered the opinion of 
the court seem to hold that the compti-oller's 
instructions to the receiver to sue, and for how 
much to sue, are sufficient proof at the trial 
of tlie insolvency, or of the extent of the in- 
solvency, of the bank over and above its 
assets, but even if those expressions were in- 
tended to bear such a consti-uction (which I 
do not think they were), they are but obiter 
dicta, and, as such, can have no authority in 
the decision of the questions necessary to be 
decided in these causes. Moreover, this dic- 
tum w-as predicated only of suits in equity 
brought by receivers of national banks. A 
court of equity may very well call in, from 
the stockholders of such a bank, even a 
gi-eater conti-ibution than might be actually 
necessary to meet its engagements, for, un- 
der the elastic practice in chancery, any sur- 
plus could afterwards be readily refunded 
to the stockholders. But the judgment of a 
court of law is absolute, and the dictum un- 
der consideration was never intended to be 
applied in actions at law brought by these 
receivers. 

It is a constitutional provision that no per- 
son shall be deprived of his property except 
by due process of law. Except in cases 
where property is taxed, or otherwise taken 
for public purposes, by due process of law is 
meant by suit in a com-t of justice, and upon 
judgment according to the law and evidence. 
In the present cases suit is duly brought, and 
the court is bound to render its judgment ac- 
cording to the law and the evidence. The 
law makes these defendants liable only for 
the debts of this bank which it may owe be- 
yond the value of its assets, and there must 
be proof in these cases that its debts are a 
himdred per cent, more than its assets can 
meet. How is such a fact to be proved? 
Clearly it can only be proved by legal evi- 
dence, evidence taken under the usual tests, 
for instance, of the oath, and of cross-exam- 
ination. Surely the "determination" of the 
comptroller of the cm-rency, that the stock- 
holders of this bank are liable to the extent 
of a hundred per cent, above its assets, how- 
ever correct it may be in fact, is not legal evi- 
dence of the fact such as a court of justice 
must accept as conclusive and incontroverti- 
ble. Surely the supreme com-t of the United 
States could not have intended, in Kennedy 
V. Gibson, to hold that such "determination" 
is not only evidence, but conclusive proof, 
which the "stodcholders cannot conti-overt." 
Congress has sometimes gone as far as to en- 
act that the transcript of a public oiBcer's ac- 
counts, certified to be taken from the boolcs 
of the treasury department, shall be pi-ima 
facie evidence of their correctness as against 
that officei-, but it has never gone so far as to 
declare such evidence to be conclusive and 
incontrovertible. So, the law of Virginia 
malces the signature of the maker of a prom- 
issory note, alleged in the declaration of the 
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plaintiff to have beeu signed by tlie maker, 
prima facie genuine, but it nowhere declares 
that the genuineness of such a signature 
shall not be questioned or controverted. 
There is no law of congress making tlie "de- 
termination" of the compti-oller even evi- 
dence of the insolvency of a bank or of the 
extent of it, much less prima facie or con- 
clusive evidence. 

If this letter of the compti-oUer to the re- 
ceiver were conclusive evidence against the 
•defendants in these causes, not only as to the 
receiver's authority to sue, aS he has done, 
but also as to the liability of these defend- 
ants for "contracts, debts, and engagements" 
•of the bank to the extent of 100 per cent, on 
their shares, why resort to a court of law at 
iill? Surely a court of justice is something 
more than a mere machine for obediently ex- 
-ecuting tlie foregone determinations of some 
•other tribunal; something more than the reg- 
istering office of the judgment of another 
"branch of the government Surely the com-t 
has higher fimctions to perform in cases 
ti'ied before it, than the ministerial duty of 
Tendering such judgment as may be prescrib- 
•ed to it by subordinate officers of an execu- 
tive bm-eau. If the mandate of the chief of- 
:flcer of a bm-eau at "Washington were bind- 
ing as to those matters submitted to a court 
In the trial of a cause which go to the very 
merits of the demand, why try it elsewhere 
than at the bureau itself? 

It may be ever so notorious that this bank 
is insolvent to the extent of a hundred per 
■cent beyond its assets, and that the pay- 
ment of its debts may require contrioutions 
trom its stockholders to full one Imndi-ed per 
cent on their stock; but courts and juries 
must be deaf and blind to all facts except 
those which are submitted to them in evi- 
dence. They are sworn to try and decide ac- 
<:ording to the evidence submitted at the tri- 
:al; and facts of the widest notoriety, if not 
■so submitted, not only cannot be considered 
"but must be studiously excluded from consid- 
ei'ation. 

The comptroller's letter of August 13th, 
1875, is conclusive no farther than as to the 
■receiver's authority to sue, and as to how 
much he shall sue for. It proves nothing at 
•all as to the extent of the insolvency of the 
bank, and as to the liability of the defend- 
.ants on their stock. This liability must be 
shown affirmatively by some sort of positive 
evidence; it cannot be inferred from hearsay 
•or from the mere fact that the comptroller 
has ordered suit for the par value of the 
■shares of the defendants. As nothing but 
the comptroller's letter was offered in evi- 
•dence, it is impossible for me to hold that the 
liability of the defendants has been proved. 
As there was no evidence whatever presented 
at the trial, save this letter of the compti-ol- 
Icr (itself not having the dignity of an affi- 
davit) that this bank was bound for any con- 
tracts, debts, or engagements beyond what 
its assets coxild meet no case is proved 
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agamst the defendants. The court accord- 
ingly decides that upon the evidence submit- 
ted at the trial they are not liable as set 
forth in the declaration; and finds for the de- 
fendants in each of .these cases. 

[Motion for New Trial.] 

These cases were further heard on the 2d 
September, 1876, on a motion of the United 
States attorney for a new trial. The ground 
of the motion was, that as counsel for the 
plaintiff, he had relied confidently upon the 
strong language of Justice Swayne, in the su- 
preme com't of the United States, used in de- 
livering its decision in the case of Kennedy 
V. Gibson, 8 "Wall. [75 U. S.] 505, to the effect 
that the "determination" of the comptroller 
that suits should be brought against the 
stockholders of an insolvent national bank 
for a percentage on their subscriptions was 
conclusive against the stockholders as to their 
liability, and the extent of it, and incontro- 
veiiible; and therefore it was that he had 
not submitted evidence which was abundant- 
ly at his command showing that the 3?irst 
National Bank was in fact insolvent to the 
full amount of its capital stock; thinking it 
unnecessaiy to do so in view of the decision 
of the supreme com-t referred to. 

HUGHES, District Judge. This motion is 
of com-se addressed to the discretion of the 
com-t; and its success must depend upon the 
two considerations, 1st, whether substantial 
justice was done at the former ti-ial; and, 
2d, if not, whether that was the result of in- 
excusable negligence ou other fault in the 
plaintiff or his counsel. 

I suppose that it will be conceded that 
substantial justice was not done at the for- 
mer trial. The allegation of the district at- 
torney is, that he had full proof at command 
that the First National Bank of Norfolk is 
insolvent to the extent of a hundred per 
cent of its capital stock beyond its assets. 
If so, and the law making its stockholders 
•liable severally for that amount on their 
stock, substantial justice was not done in a 
trial in which that liability was not estab- 
lished by proof which was readily available. 

The only remaining question, therefore, is, 
whether the disti-ict attorney's excuse for 
not producing evidence which he had at his 
command is admissible and sufficient; which 
is, that he relied upon the language used by 
the supreme court in Kennedy v. Gibson, 8 
Wall. [75 U. S.] 505, as dispensing with the 
necessity of proof. The language referred 
to, used by Justice Swayne, who delivered 
the unanimous opinion of the court, was 
this: "It is for the comptroller to decide 
when it is necessary to institute proceedings 
against the stockholders to enforce their per- 
sonal liability, and whether the whole or 
part, and if only a part, how much shall be 
collected. These questions are referred to 
his judgment and discretion, and his deter- 
mination is conclusive. The stockholders 
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cannot controvert it. It is not to be ques- 
tioned in the litigation that may ensue. He 
may make it at such time as he may deem 
proper, and upon such data as shall be sat- 
isfactory to him. This action on his part is 
indispensable, -syhenever the personal liabili- 
ty of the stockholders is sought to be en- 
forced, and must precede the institution of 
suit by the receiver." 

I have already shown that this language, 
so far as the question of proof of the liabil- 
ity of stockholders as distinguished from the 
authority of the receiver to sue was con- 
cerned, was obiter dictum. But it was cer- 
tainly calculated to mislead. If used by the 
judge of any inferior court, there would have 
been less excuse for relying upon it; but, 
used as it was by a justice of the supreme 
eom't of the United States, in pronoimcing 
the unanimous opinion of that august bench, 
I feel bound to concede the validity of the 
excuse of the district attorney. See Stark- 
weather V. Loomis, 2 Vt. 573. I will there- 
fore allow a new ti'ial, and continue there 
these causes to the next term of the com-t. 

NOTE [from original report]. At the second 
trial of the cases the proppr proofs were sub- 
mitted and verdict and judgment were for the 
plaintiff in all the cases. 

[NOTE. For decisions in other actions by the 
same plaintiff to enforce personal liability of 
the shareholders, see Cases Nos. 1,714 " and 
1,716.] 

Case No. 1,716. 

BOWDEN V. SANTOS et al. 

SA:ME v. TURNER et al. 

[1 Hughes, 15S; ' 1 Thomp. Nat. Bank. Cas. 
271.] 

Circuit Court, E. D. Virginia. May Term, 
1877. 

Banks and Baskikg — National Banks — Insol- 
vency — Fraudulent Tkansfek of Stock — 
Transfeiujeu's Liadility. 

The transfer of shares of the capital stock of 
a national bank, made with intent to exonerate, 
the owner and transferror from liabihty as a 
stockholder to creditors, is void as against 
creditors of the bank. 

[See Davis v. Stevens, Case No. 3,653.] 

In equity. These two cases are so nearly 
alike that it is only necessary to consider 
one of them, which will be the one first 
named. This was a bill in chancery filed 
by the plaintiff [George L. Bowden], as re- 
ceiver of the First National Bank of Nor- 
folk, to enforce the personal liability of the 
defendant, [C A.] Santos, as the owner of 
thirty-nine shares of the capital stock of the 
said bank. On the 26th day of May, 1874, 
the bank suspended, and on the 3d day of 
June of that year the plaintife was appointed 
its receiver by the comptroller of the cur- 
rency, in pm-suance of the provisions of the 
national banking act. [Decree for plaintiff.] 



^ [Reported by Hon. Robert W. Hughes, Dis- 
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K L. Lewis, for plaintiff. 
.Baker & Walke and ^Y. H. O. Ellis, for 
defendants. 

HUGHES, District Judge. The bill in 
this case is filed to set aside certain trans- 
fers of the shares of tlie capital stock of 
the First National Bank of Norfolk (of which 
the plaintiff is receiver) made by the defend- 
ant, Santos, to the defendants, Lamb and 
Williams, a few days before the suspension 
of the bank, in May, 1S74. It also prays 
that Santos may be decreed to pay to the 
plaintiff tlie par value of the shares thus 
transferred. 

As to the facts, the bank suspended on 
the 2Gth day of May, 1874, and is utterly 
insolvent. The defendants, Santos and 
Lamb, at the time of its suspension were 
directors, and for a long time prior thereto 
had been officers of the bank. The defend- 
ant, Lamb, was president up to a short time 
before its suspension. For some time before 
that event the bank had been in a critical 
condition, and it had been evident to the- 
oflicers that its "suspension was a mere 
question of time." The defendant, Santos, 
aware of the condition of tlie bank (it was 
the subject of ^ frequent discussion by the 
directors), and anxious to relieve himself of 
liability as the holder of the stock in ques- 
tion, transferred in due form, on tlie book& 
of the bank to Lamb, nineteen of his shares 
on the 16th May, and his remaining twenty 
shares to Williams on the 21st day of ilay^ 
3874. At the time of these ti'ansfers both 
Lamb and Williams were insolvent, and have- 
ever since been unable to respond to the 
demands of the creditors on account of these- 
shares. At the time of these ti'ansfers there 
were ah-eady standing in tlie name of Lamb 
on the books of the bank over 200 shares of 
its capital stock. The receiver has been 
imable to make anything out of either Lamb 
or Williams on account of their liabilities 
to the bank. On the other hand, Santos, 
at the time of these transfers, was, and is, 
a man of high standing and credit in busi- 
ness circles, and of large means. 

In his answer it is averred by Santos that 
the transfer of the shares was a bona fide 
transaction, and for valuable consideration; 
but the allegatiop in the biU that Williams 
was insolvent, and unable to respond to the 
demands of the creditors on account of these 
shares, is not denied. It is abundantly es- 
tablished by the evidence in the case that 
the ti'ansfers were made to exonerate tlifr 
defendant, Santos, from his liability as a 
stockholder. In his answer, Santos declares 
that he was never the pm'chaser or owner 
of the nineteen shares transferred to Lamb. 
And yet the testimony shows that he exe- 
cuted his note (which he has since been re- 
quested to pay) for these shares, and that 
they stood in his name on the books of the 
bank for a considerable number of months 
before he transferred them to Lamb. 



[3' Fed. Gas. page 1035] 

The defence set up tliat these shares were 
formerly bought in by Lamb for account of 
the bank, and that it was agreed between 
them that if Lamb, acting for the bank, would 
buy the shares for the bank, he might place 
them in Santos's name, provided he would 
indemnify him, i. e., take a transfer of the 
shares when it should be desired by Santos, 
is invalid. Under the provisions of the na- 
tional currency act (Rev. St. § 5201) a na- 
tional bank is prohibited from pm-chasing or 
holding its own shares. What is forbidden 
to be done du-ectly the law does not allow to 
be done indirectly. Consequently the prom- 
ise on the part of Lamb to take the shares 
when requested, if it could be sustained on 
any ground under the circumstances of this 
case, certainly cannot be sustained on the 
groimd upon which it is plq-ced in the an- 
swer. It is founded upon an illegal agree- 
ment, and the case comes strictly within the 
ruling of the judges in the case of Ex parte 
Walker, 39 Bug. Law & Eq. 579. Plain as 
these facts are, they are no plainer than the 
law of the case. Indeed, there is no serious 
defence set up against the prayers of the bill, 
except the technical one that a bill does not 
lie, no discovery being sought, and there be- 
ing adequate remedy at law. Goimsel for 
defence rely, as to the doctrine that there is 
no such thing as fraud per se, on Davis v. 
Tm-ner, 4 Rand. [4 Grat] 422, and as to ju- 
risdiction of equity where no discovery is 
sought, on Home Ins. Go. v. Stanchfield 
[Case No. 6,660], and Meze v. Mayse, 6 Rand. 
[Va.] 658. But this is a case of trust, and 
equity has jurisdiction in aU matters of 
trust. That the capital stock of an incorpo- 
rated company, is a trust fund for the pay- 
ment of the debts, and is required by com-ts 
of equity to be honestly and faithfully guard- 
ed and handled, is settled by very many de- 
cisions of the courts of this country. I refer 
only to Wood v. Dummer [Case No. 17,944]; 
Upton V. Tribilcock, 1 Otto [91 U. S.] 47; 
Sanger v. Upton, Id. 60; Webster v. Upton, 
Id. 71; Nathan v. Whitlock, 9 Paige, 159; 6 
Paige, 337. See. also, 2 Story, Eq. Jur. § 
1232. ■ Any contract, especially among ttie of- 
ficers of an incorporated company, involving 
the withdrawal of any portion of the capital 
stock from the reach of creditors, will not 
be tolerated by a court of -equity. 6 Paige, 
337; Ex parte Bennett, 27 Eng. Law & Eq. 
572; Ex parte Walker, 39 Eng. Law & Eq. 
576, etc. In the case of Nathan v. Whit- 
lock, 9 Paige, 159, the defendant, Whitlock, 
who had been a director of the company, 
transferred his stock to Brown, the president 
of .the company, the latter giving his note, in 
place of Whitlock's, for the stock trans- 
ferred. The company afterwards failing, 
and Brown beiag insolvent, the receiver was 
allowed to recover of Whitlock the amount 
of his shares transferred to Brown. The 
com*t held the transfer of the stock to be a 
fraud upon the rights of the creditors, and 
inefiEectual to relieve Whitlock of his liability. 
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and that Whitlock, having been a director 
of the company, must be presumed to have 
known its situation, and had no right to shift 
frc>m himself to an irresponsible person the 
liabiUties of a holder of the capital stock 
transferred. In Upton v. Tribilcock, 1 Otto 
[91 U. S.] 47, the supreme court says: "The 
capital stock of a moneyed corporation is a 
fund for the payment of its debts. It is a 
trust fund, of which the directors are the 
trustees. It is a trust to be managed for 
the benefit of its shareholders dm-ing its 
life, and for the benefit of its creditors in the 
event of its dissolution. This duty is a sa- 
cred one, and cannot be disregarded. Its 
violation wiU not be undertaken by any just- 
minded man, and wiU not be permitted by 
the com-ts." Again, in the case of Sanger 
V. Upton, 1 Otto [91 U. S.] 60, the law is 
laid down as follows: "The capital stock of 
an incorporated company is a fund set apart 
for the payment of its debts. It is a substi- 
tute for the personal liability which subsists 
in private copartnerships. When debts are 
LncmTed, a contract arises with the credit- 
ors that it shall not be withdrawn or applied 
otherwise than upon their demands, until 
such demands are satisfied." 

Again, in the case of Webster v. Upton, 
1 Otto [91 U. S.], is it said (page 71): "The 
whole subscribed capital stock of a corpora- 
tion is a trust fund for the payment of cred- 
itors when the corporation becomes insol- 
vent. » * * The stock cannot be released, 
i. e., the liabilities of the stockholders cannot 
be discharged, to the injury of creditors, 
without payment" 

In AngeU & Ames on Corporations (10th 
Ed. § 535), it is said that a solvent stockhold- 
er, who has given a stock note for his stock, 
cannot upon the insolvency of the company,, 
or in contemplation of that event, even with 
the consent of the directors, transfer his- 
stock to an irresponsible person, and be dis- 
charged from hability. So, at section 623, it 
is said that, however strictiy the personal 
responsibility ■ imposed upon members of an 
incorporated company may be construed to- 
be against creditors, one point is very clear, 
and that is, that no member can exonerate 
himself from his liability, and defeat the 
claims of creditors, by ti-ansferring his stock 
to a bankrupt Any other doctrine is of- 
fensive to the plainest and best setfled prin- 
ciples of morality and equity. A man is es- 
topped to deny the truth of his admissions 
that have been acted upon by others. "He 
who is silent when he ought to speak will 
not be heard when he ought to remain si- 
lent." So, as Mr. Santos silently sat by and 
saw innocent persons conti-acting with th& 
First National Bank of Norfolk, perhaps on 
the sti-ength of his name appearing on the 
stock list of the bank, he will not be heard 
in a court of equity to say, against the just 
demands of creditors, that "he was never the 
purchaser or owner of the stock transferred 
as aforesaid." The ground of the equitable 
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liability of the members is the credit which 
the company has gained, as a corporation, on 
the promise of the individual members to 
raise a fund to enable the corporation to ful- 
fil its engagements. Ang. & A. Corp. (10th 
Ed.) § G03. 

To the same effect many authorities might 
be cited, but it is confidently believed that 
sufficient has been adduced to establish the 
conclusion that the transfers of the stoct 
made by 3Ir. Santos were illegal and void, 
and that, consequently, the defendant, San- 
tos, must be held liable for the par value of 
the thirtj^-nlne shares of stock transferred 
to his co-defendants. I will sign a decree 
requiring the defendants, or either of them, 
to pay the par value of the shares held by 
Santos before their transfer, with costs. 

[XOTI-]. For decisions in other actions bv the 
same plaiutiif to enforce the personal liability 
of the shareholders, see Cases Nos, 1,714 and 
l,71u.] 
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Case No. 1,717. 

The BOWDITCH. 

[3 Ware, 71.] * 

District Court, D, Maine, April 10, 1856. 

SnippixG — The Master — Lies for Wages asd 
Disbursements— Seajiex — Lien fok TVage-s — 
Salvage — Who ahe Salvoes — Salvage Br 
Seamen. 

1. The master has a lien on the freight for 
his wages, and necessary disbursements for 
the use of the ship. 

2. The seamen have a lien on the freight for 
their wages. 

[See Pitman v. Hooper. Case No. 11,185; 

Sheppard v. Taylor, 5 Pet. {30 U. S.) 675; 

The Monadnock, Case No. 9,704.] 
[See note at end of case,] 

3. In case of shipwreck, they have a lien on 
the savings of the wreck. 

4. They may hav^^ a further claim against 
the wreck in the nature of salvage, when it is 
saved by their exertion. 

[See Brackett v. The Hercules, Case No. 1,- 
702.] 

In admiralty. 

Butler, for libellant. 
Shepley, for claimant. 

WARE, District Judge. This is a libel 
^against the owners of the schooner Bow- 
ditch, by the seamen for their wages. In 
November last, when the crew shipped, B. 
P. Talbot was master. He took the schoon- 
er on a verbal contract or agi-eement, to be 
employed in the coasting trade on shares; 
lie, as master, to receive twenty dollare a 
month wages, and to be himself at the ex- 
pense of victualling and manning, and, after 
deducting port charges, to pay over to the 
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owners one-half of the net freight for the 
hii'e or charter of the vessel. The schooner 
sailed from Portland on the 23d of Novem- 
ber, for Alexandria, with a cargo of plaster, 
and earned freight to the amount of ?1S3.90, 
which, after deducting port charges and the 
master's wages, left a net freight of $123.72, 
one-half of which, to wit, $61.86, belonged to 
the owners. At Alexandria, after making 
some repairs, she took in a cargo of coal for 
New York, and on her passage to that port 
was wrecked and lost on Jones' beach, a 
beach about fom- miles from the shore of 
Long Island. The ci-ew remained by the 
vessel, and faithfully labored to save as 
much as practicable from the wreck. The 
fragments saved were afterwards sold in 
New Xork for ?545.75, including $10.00 for 
which the hulk was sold as it lay. This, 
after the deduction of .$70.69 expenses, left 
the net sales of the wreck, $47o.0o.=' Three- 
quarters of the vessel were insured by the 
Ocean Insui-ance Co. for $2,250, and the ves- 
sel being valued at $5,000 in the policy, this 
was three-fifths of the value of the three- 
quarters. The owners were duly informed 
of the loss and communicated the informa- 
tion to the underwriters, but made no aban- 
donment, nor did the insurers claim to have 
or exercise any control over the savings of 
the wreck, or the proceeds of the sale, on the 
gi-ound that there was a technical total loss. 
The proceeds were left in the hands of the 
commission merchant, by whom the wreck 
was sold subject to the orders of tlie owners. 
The libellants claim wages against tlie 
owners. First, on the ground of their gen- 
eral liability as ownei-s. Secondly, if this 
hability is denied, on the distinction that if 
the vessel -n-as let to the master on such 
terms as constituted Mm owner for the voy- 
age, on the ground that the owners have 
had the advantage of the freight received; 
and thirdly, on the ground that they have, 
at least, the consti-uctive possession of the 
proceeds of the wreck. It is an indisputa- 
ble principle of maritime law, that the sea- 
men are entitled to be paid their wages from 
the freight earned. Whenever this is earn- 
ed, wages are due. Freight earned and put 
on shore is saved from the consequences of 
a subsequent shipwreck. It is in part the 
proceeds of then- own service. In this case 
freight was earned at Alexandria, and 
though not paid over to the owners, was ap- 
propriated to their use in the pm-chase of a 
boat for the vessel and other repairs. And 
they being bound for the repair of the ves- 
sel, it must be considered as received by 
them. The seamen have also a lien on the 
savings from the wreck, which gives them 
a priority over all other claims, except the 
expenses of salvage. The owners must be 
considered as having the possession of the 
proceeds of their savings. The master, who 
on such occasions is the agent of all who 
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liave an interest in the ship, put the frag- 
ments saved into the hands of a commission 
merchant, by whose order they were sold, 
and the proceeds of the sale paid to him. 
He holds the fund and is ready to pay over 
the amount to any party who is entitled to 
receive it. Prima facie this is the owner. 
He has not parted with his right by an aban- 
donment, nor have the underwriters claimed 
to disturb his exclusive possession on the 
groimd that they have an interest in the pro- 
ceeds. My opinion is, that the libel may 
well be maintained against the respondents 
on the gi-ound, that they are in the posses- 
sion of a fiind pledged to the crew for their 
wages. As this is sufla.cient it is unneces- 
sary to consider the other question of the 
personal liability of the general owners, 
when the vessel is let under such an agi-ee- 
ment as this was. Skolfield v. Potter [Case 
No. 12,925], 

The libellants also claim, against the sav- 
ings of the wredi, a furtlier reward in the 
nature of salvage. The right of seamen to 
maintain such a claim, was presented some 
years ago to this com-t in the case of The 
Dawn [Case No, 3,666], And after a very 
full and elaborate argument, I came to the 
conclusion that in cases of shipwreck, sea- 
men were bound to remain by the wreck and 
render their best services to rescue the prop- 
erty from destruction; and that if tlais serv- 
ice was faithfully performed, they were en- 
titled to their full wages out of the remains 
of the wreck, to the time of the disaster; 
and, according to the circumstances of the 
case, might be entitled to an additional com- 
pensation in the nature of salvage. This, 
as in all other cases of salvage, would be 
measured by the circumstances of danger 
and labor which attended the service, but 
that it ought in all cases to be sufficient to 
pay their expenses home, 

NOTE rfrom original report]. It seems to be 
well settled in tliis coimtiT. that the master has 
a lien on the freipjht for his necessary disburse- 
ments, for incidental expenses, and his liability 
for such expenses and also for his own wages. 
Note to Abb. Shipp. p. 147, and the cases there 
cited; 1 Ware. 149 [Drinkwater v. Spartan, 
Case No, 4,0S51: 7 Cow. 670; 3 Mason, 255 
FTIie Packet, Case No. 10,654]; IS Kich, [18 
Pick.] 530. Though notwithstanding the deci- 
sion of Lord King in White v. Baring, 4 Esp. 
22, it is otherwise settled in England. Smith v. 
Pliimmer, 1 Barn, & Aid. 575; Abb. Shipp. 147, 
377. note. The reason given for refusing the 
master a lien on the freight is, that he has no 
lien on the ship for his wages and that the 
freight is incident to the ship. But the master 
is authorized to receive the freight, and if he 
has it in his hands he may pay himself, though 
he has no personal claim against the owners; 
for when there are cross demands it is only the 
balance that is due. See further, as to the 
English law. Abb. [Shipp,] 656, note, I have 
nothing to add to what is stated in the case of 
The Dawn [supra] as to the right of seamen to 
claim as salvors. In the case of The Neptune, 
1 Hagg, [Adm, 227], Lord Stowell seemed to 
limit their claim to that of wages. In that case 
the wreck was saved by the crew; but in the 
case of The Keliance, Sir S. Lushington held 
that their claims were good for wages agamst 



the wreck, though it was abandoned by them 
and saved by other parties, 2 W. Rob, [Adm.]. 
119. 
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BOWDITCH V. BOSTON. 

[11 Alb, Law J. 342.] 

District Court, D. Massachusetts. May 29, 
1875.^ 

Mr>;iciPAi. CoKPOKATioxs — Fire Departjiext— 
Blowing Up op Buildikgs. 

[Statutory authority to blow up buildings to- 
prevent the spread of fire, when consented to 
by three fire-wards of the city, does not render 
the city liable for buildings blown up on the 
authority of only two of the fire-wards.] 

[See note to Case No. 1,719, following.] 

[Action by Alexander G. Bowditch, assignee- 
in banla'uptey of Armstrong & Co., against 
the city of Boston, for damages sustained 
by the destruction of buildings to check 
spread of a fire. Judgment for defendants,], 

[Before LOWELL, District Judge.] 
The case of Bowditch v. City of Boston 
[Case No, 1,719], which was tried recently 
before Judge Lowell, of the United States^ 
district com"t at Boston, involves the liabili- 
ty of the city for damages resulting from 
the blowing up of buildings for the pmpose- 
of checking a conflagration. General Bm-t, 
the postmaster of Boston, and several other- 
persons were authorized in wi'iting by Chief" 
Engineer DamreU to blow up buildings and 
remove goods. The part of the city toward' 
which the fire was advancing was districted, 
and General Bm't was assigned to the sec- 
tion which contained the building in ques- 
tion. It seems that a Massachusetts statute- 
provides that a building may be desti-oyed 
to check a conflagration by the act of three 
fii'e-wards in a city. The members of a 
board of engineers of Boston were the fire- 
wards of the city. But when the authority 
was given to General Burt, by the chief en- 
gineer, only one other engineer was present. 
Bm't and three or four others attended to the- 
blowing up in his disti-ict The com-t held, 
that the plaintiff could not recover for the- 
building blown up, on the ground that the- 
city could not be held responsible for the de- 
struction of the property, except as provided 
in the statute. No evidence had been pre- 
sented showing that three fire-wards or en- 
gineers had ordered the desb-uction of the 
building. The decision is sustained by Judge 
DUlon in his work on Municipal Coi-pora- 
tions (section 757), where it is said that the 
liability in such cases is pm'ely statutory, 
and in order to change it the case must be 
clearly and fairly within the enactment. In 
Coffin V. Nantucket, 5 Cush, 269, it was held, 
that where the statute allows such a recov- 
ery only when a building is demolished by- 

^ [Affirmed .by circuit court in Bowditch v. 
Boston, Case No. 1,719, and by supreme court- 
, in 101 U. S. 16.] 
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the order of three fire-wards, a destruction 
by the order of one of these officers creates 
no liability against the corporation. A by- 
law authorizing one officer to exercise these 
powei*s in urgent cases was therefore ad- 
judged TOid. And at common law, in cases 
of imminent and urgent public necessity, an 
individual or municipal officer may raze or 
demolish houses and other combustible struc- 
tm-es in a city to prevent the spreading of a 
conflagration, the city thereby inemTlng no 
responsibility. 



Case :No. 1,719. 

BOWDITCH V. BOSTON. 

[4 Cliff. 323.]^ 

Circuit Court, D. Massachusetts. May Term, 
1876.- 

Trtat.— Provin-ce of Judge— Submission to Juky 

— MUXICIPAL COUPOKATIOXS— FllJE DePARTBIENT 

— LiAniLiTY FOR Torts op Officers— A uthori- 
ZATiu.v OF Tout— Ratification— Liability for 
Desthuctiox of Bdildixgs. 

1. In the United States circuit courts, judges 
are not now bound to submit a case to the 
jury, merely because some evidence has been 
introduced by the party having the burden of 
proof, unless the evidence be of such a charac- 
ter that it would warrant a jury in finding a 
verdict in favor of that party. 

[See note at end of case.] 

2. A preliminary question is left for the 
judge, not whether there is literally no evidence 
to support the issue; but whether there is any 
upon which a jury can properly proceed to 
find a verdict for the party introducing it, upon 
whom the burden of proof is imposed. 

[See note at end of case.] 

3. Prima facie, a municipal corporation is not 
liable for the trespass or wrongful acts of its 
officers; but it may become liable, under special 
circumstances; as where the act, if not whol- 
ly ultra vires, was expressly authorized by the 
governing body of the corporation, or where it 
was done by the officers of a corporation within 
the scope of their duties, and subsequently rati- 
fied by the corporation. 

4. The liability of a city corporation for build- 
ings destroyed or pulled down to stay the prog- 
gress of a fire is purely statutory, and never 
existed at common law. 

5. Where property is injured or destroyed by 
firewards, to prevent the progress of a fire, the 
liability of the city for such destroyed property 
being a statutory one, the plaintiff's case must 
be brought strictly within the statute creating 
the liability, or the corporation is not responsi- 
ble. 

[See note at end of case.] 

6. Property destroyed by officers of a city to 
stay the progress of a conflagration is not 
private property taken for public use, under the 
constitution of Massachusetts. 

[Error to the district com-t of the United 
States for the district of Massachusetts. 
[Action by Alexander G. Bowditch, as- 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

" [Affirming decree of the district court in 
Bowditch V. Boston, Case No. I,r718. Decree 
of the circuit court affirmed by supreme court 
in 101 U. S. 16.] 



signee in bankruptcy of Armstrong & Co., 
against the city of Boston, for damages sus 
tained by the destruction of buildiugs to 
check spread of a fire. Prom a judgment for 
defendant (Case No. 1,718), plaintifie appeals. 
Affirmed.] 

In this state, firewards, or any three of 
them, present at any place in immediate dan- 
ger from a fire, and where no firewards are 
appointed, the selectmen or mayor and alder- 
men present, or in their absence, two or 
more of the civil officers present, or in their 
absence, two or more of the chief military 
officers of the place present, may direct any 
house or building to be pulled down or de- 
molished, when they judge the same to be 
necessary in order to prevent the spreading 
of the fire. Gen. St. Mass. p. 177, c. 24, § 4. 
Whenever it is adjudged at any fire bj- any 
three or more of the engineers present, of 
whom the chief engineer, if present, shall 
be one, to be necessary, in order to prevent 
the further spreading of the fire, to pull 
down, or otherwise demolish any building, 
the same may be done by their joint order. 
City Ords. p. 237, § 11. Damages were 
claimed by the plaintiff as assignee in bank- 
ruptcy of the estate of Ai'mstrong & Co., for 
the destruction of the stock of merchandise, 
fixtures, machinery, and tools of the bank- 
rupt, situated in a certain described build- 
ing in said city, by the authorities of the 
city during the time of what is knOAvn as 
the great fire of November, 1872. Compen- 
sation for the alleged injury having been 
refused, the. plaintiff, as such assignee, insti- 
tuted this action of tort, to recover for the 
value of the property destroyed, the writ 
containing six counts. Four of the counts 
were founded upon the statute of the state, 
which provided that certain public officers 
may, tmder certain conditions, direct any 
house or building to be pulled down or de- 
molished, when they judge the same to be 
necessary in order to prevent the spreading 
of the fire. 

The first count alleged that the order to 
demolish the property was given by the may- 
or and aldermen. The second count alleged 
that the order was given by three firewards 
of the city. The third count, that it was 
given by two of the civil officers of the city. 
The fom-th count, that it was given by two 
of the chief military officers of the place. 
Unlike those which preceded it, the fifth 
coimt claimed to recover upon the ground 
that the property was taken for public 
use without just compensation. Cities and 
towns are by the statute of the state made 
liable, in certain cases and under certain 
conditions, to persons whose property is in- 
jiu-ed or destroyed by persons engaged in a 
riot, and the sixth count of the writ was 
founded upon section 8 of that statute. Gen. 
St. p. 81G, e. 164. 

Service was made, and the corporation de- 
fendant appeared in the district eom-t, where 
the stiit was brought, and pleaded the gen- 
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•eral issue, denying every allegation of the 
several counts of the declaration. Suhse- 
(luently the case came to trial, and the court, 
at the close of the plaintiff's case, instruct- 
ed the jury that the evidence introduced 
"by the plaintiff was not sufficient to warrant 
the jiury in finding a verdict in his favor, 
And directed a verdict for the defendant, to 
which instruction the plaintiff excepted. 
-Judgment was accordingly rendered for the 
-defendant, and the plaintiff sued out a writ 
of en-or, and removed the cause into this 
•com't. 

S. B. Allen and G. "W. Morse, for plaintiff. 

The plaintiff claims that there was evi- 
dence for the jm-y upon all the counts in 
his declaration, which embrace three 
i?rounds of action for the same cause of ac- 
iiion. First. Under Gen. St Mass. c. 24, §§ 
4-6. Second. Under the constitutional pro- 
vision providing for the taking of private 
3>roperty for public pm-poses. See Const. 
Mass. pt 1, art. 10; Const. U. S. art. 5, 
Amend. Third. Under Gen. St Mass. c. 
164, § 8. 

It appears by Gen. St Mass. c. 24, §§ 1-S, 
ihat the election of firewards seems to be 
left to the discretion of each dty or town. 
The firewards seem intended to be a tribu- 
nal entirely distinct from the en^neers, but 
having jm'isdiction over them. A body of 
men of the very Mghest qualifications and 
"best judgment is contemplated, as they can 
-issume entire control at a fire. The highest 
ijower is conferred upon them hy section 4, 
viz.: to pull down or demolish any house 
-or building when they judge the same to be 
necessary to prevent the spread of fire. But 
i:he same section provides that where no 
firewards are appointed, certain other offi- 
'Cers shall have the same power. By sec- 
tions 26 and 41 the like power is conferred 
"upon the engineers. There seems to be no 
provision In the statutes as to how many of 
the en^neers shall act. It is left to the 
whole board, and there are thirteen besides 
-the chief. See City Fire Ord. § 1. 

If tlie legislature has left the power in the 
"hands of the whole board, it is questionable 
whether the city government can pass a 
valid ordinance, placing the power in the 
hands of a small portion of the members, 
las has been attempted by section 11, City 
Fire Ord. But however that may be, the 
-engineers are not firewards, although their 
powers, to a cei'tain degree, are co-exten- 
;sive. When we examine the whole of Gen. 
St Mass. c 24, together with its his- 
tory, it is perfectly evident that the legis- 
lature meant just what its language imports 
in section 4; that "where no firewards are 
appointed, the mayor and aldermen pres- 
• ent, or in their absence, two or more of the 
<;ivil officers present" &c., shall have jurls- 
■diction. Sections 4, 5, 24, 26, and 41, c. 24, 
were passed at different times. See Eev. St 
.c. IS, § 5; Acts 1839, c. 138, § 4; Acts 1844, 



(Case No. 1,719) BOWDITCH 

e. 152, § 9. The statutes conferring power 
upon the engineers were passed subsequent- 
ly to that constituting the firewards, and 
the several acts were re-enacted and col- 
lected into this one chapter in 1860. If the 
legislatm-e had intended to confer the power 
to demolish buildings upon the mayor and 
aldermen only, in the event of there being no 
fireAvards or engineers, such would have 
been the language; for the subject has three 
times been before the legislature, as will 
be seen. If such was the intention of the 
legislatiire, it would seem that the alternate 
provision was idle, as it appears plainly 
enough under the law that a city without 
firewards or engineers is an impossibility, 
and if it is not a city, there are no mayor 
and aldermen. And furthermore, if such 
had been the intent of the legislatm-e, it 
would have expressly provided how many 
engineers should have jurisdiction. If any 
number less than the whole board can make 
such an order, why may not one of them do 
so? The word "three," qualifying the pow- 
er of the firewards, does not refer to engi- 
neers. It will be ohserved that the presid- 
ing judge ruled, at the beginning of the 
ti'ial, that to render the citS'' liable, tlie or- 
der to demolish must have been given by 
three engineers, to which ruling the plaintiff 
excepted. That ruling, of com-se, ended the 
ti-ial upon the first third, and fourth counts 
of the declaration, but all question of plead- 
ings being waived, the plaintiff proceeded 
as if the second coimt were amended, al- 
leging the order to have been given by three 
engineers, as well as upon thfe fifth and 
sixth counts. This ruling, at the outset of 
the trial, and the exception to it, saves ev- 
ery question raised by the first third, and 
fourth counts. There is no doubt, however, 
from the evidence which strayed into the 
case (incompetent of course, under the 
above ruling), that two civil officers gave 
the orders, and as policemen of the city are 
such officers, the order was can*ied out un- 
der the supervision of two civil officers. 
Fisher v. Boston, 104 Mass. 87; Buttrick v. 
Lowell, 1 AUen, 172. 

■ But the plaintiff claims that there was 
sufficient evidence to go to the jury, that 
the order was given by three engineers, or 
by their authority, sufficient, under the cir- 
cumstances, to render the city liable under 
the statute. It has been held that the three 
firewards must all be present at the particu- 
lar building to be destroyed, and by unani- 
mous consent • condemn it to destruction; 
but a law which is so inflexible that it 
cannot be adapted to particular circum- 
stances, is only an instrument of oppression. 
"Where there is a small fire, so that three of 
the engineers can deliberate upon the ex- 
pediency of demolishing a particular build- 
ing, and leave others to see to the general 
safety, then a sti'icter construction of the 
statute is called for; but when a whole city 
is on fire, and nearly all the fire apparatus 
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of the principal cities of the commonwealth 
is on hand, i-equiring superintendence from 
the engineers, and human life is in danger 
at a hundred points, to he relieved only by 
their efCorts, with the mm'derers and pilfer- 
ers who hang about such scenes to subdue, 
and whole streets upon different sides of the 
fire require demolition to save the remainder 
of the city, it would be almost criminal for 
the engineers to divide up into triumvirates, 
and, as a judicial tribunal, gi'imly consider 
the evidence, and doom each particular 
building to destruction, with the scene of 
death and desolation going on about them. 
It would be impossible that such a course 
could be carried out; for, first, if the num- 
ber of engineers had been multiplied ten- 
fold, there would not have been enough to 
have done this and- superintended at the 
different points of the fire; second, it would 
be impossible to keep a record of the build- 
ings so passed upon at such a time; third, 
when the circle of the fire is so large, all 
prominent points requiring the constant 
presence of an engineer, three engineers 
could rarely be got together to decide what 
to demolish in every emergency, and it is only 
in ease of the strictest emergency that they 
should demolish any building. The best 
that could reasonably be done was to desig- 
nate a general or particular line of build- 
ings to be destroyed, and put the execution 
of it into the best hands possible, which 
the officers passing the orders have power 
to do. See Gen. St c 24, § 6; City Fire 
Ord. § 6. The coiu't will always bear in 
mind in this case, that this is only a ques- 
tion of whether there was any evidence to 
go to the jury. The sufficiency of the evi- 
dence is for the jury, and not for the court. 
The plaintiff is entitled to every reasonable 
inference to be derived from the testimony. 
The plaintiff, having a leasehold interest in 
the premises, is the owner within the mean- 
ing of the statute, and may recover for such 
interest in the building, as well as for his 
personal property destroyed there. New 
York v. Lord, 17 "Wend. 285; same case, 
with very exhaustive opinion, IS "Wend. 12G; 
Ratcliffe v. Eden, 1 Cowp. 485; Hyde v. Co- 
gan, 2 Doug. 699; Wilmot v. Horton, Id. 702, 
note. By reference to Rev. St. Mass. e. IS, 
§ 7, the statute provided that "every owner 
of such house or building shall be entitled to 
recover reasonable compensation therefor," 
and so the statute stood until the commis- 
sioners who revised the - statutes in 1860, 
changed the phraseology to its present form, 
viz.: "if the pulling down or demolishing 
such house or building, is the means of stop- 
ping the fire, - . . the owner shall be en- 
titled to recover a reasonable compensation." 
This change of phraseology, and the drop- 
ping the word "therefor," and the words 
"such house or building" after the word 
"owner," certainly makes the statute much 
broader, and must have been intended to ex- 
tend the remedy to all parties whose prop- 



erty should be destroyed, and especially to 
all owners of the house or building. 

If the plaintiff's property was demolished 
by the order of the city govei-nment of Bos- 
ton, to stay a great public calamity which 
was hanging over the city, there can be little 
doubt that it amounts to a taking of private 
property for public use within the meaning 
of the constitutional provision. Const, ilass, 
pt. 1, art. 10; Const. U. S. art. 5, Amend.;: 
New York v. Lord, supra; American Print 
Works V. Lawrence, 1 Zab. [21 N. J. Law] 
248; Id., 3 Zab. [23 N. J. Law] G05. Bv 7 
& 8 Geo. IV. (A. D. 1827) c. 31, all the stat- 
utes in England relative to remedy against 
the hundred for injm-ies by parties riotously 
and tumultuously assembled were consoli- 
dated. This statute provides that if certain 
buildings, &c. (enumerating nearly all class- 
es), shall be feloniously demolished, pulled 
down, or destroyed, wholly or in part, by 
any persons riotously and tumultuously as- 
sembled together, the inhabitants of the hun- 
dred, or any disti-ict in the natm-e of a hun- 
dred, wherever it is situate, shall be liable 
to yield full compensation to any person 
damnified by the offence, provided that the 
persons damnified, or such of them as had 
knowledge of the circumstance, shall go be- 
fore some justice of the peace x*esiding near 
and having jm-isdiction over the offence com- 
mitted, and shaU state upon oath the names 
of the offenders, if known, and become 
bound to prosecute the offenders, when they 
become known. If they dispei'se voluntari- 
l3^, it Is for the jm-y to consider whether thoy 
did what they did with intent to demolish. 
Clarke v. Burdett, 2 Starkie, 504, is a case 
where a house was destroyed, — the house of 
plaintiff. The mob was retm-ning from an 
election. The counsel representing the hun- 
dreds contended that the injuries contem- 
pla-ted by the statutes were such as were to 
be effected by a mob assembled for seditious 
piu-poses only. Lord Chief Justice Abbott 
said: "The statute extended to all cases 
where the injury was effected by a mob, 
whatever was its object. It was by no 
means uncommon, where the legislature had 
a particular object in view, in making a 
particular statute, to extend the particular 
enactments beyond the particular and imme- 
diate objects and apply it to other matter 
suggested by it. In the present case, the 
section which related to seditious practices 
was quite distinct from the clause whicli 
gives the present remedy." In Sampson v. 
Chambers, 4 Camp. 221, a mob ai'oused by 
the corn bill assembled around the plaintiff's 
house, supposing it to be the house of one 
who had supported the measm-e, and threw 
stones and brickbats against it for a consid- 
erable time. The mob ciied out, "No coru 
bill;" and while the cry was going on, the 
cry that "The Piccadilly butchers are com- 
ing," was raised. The life guards rode up, 
and the mob dispersed. Lord EllenborougJi 
held that there was a sufficient "beginning 
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to demolish" witiiiii the meaning of the stat- 
ute, and plaintiff had a verdict. 1 Geo. I. 
St, 2, c. 5, provides that if twelve or more 
persons -unlawfully, riotously, and tumultu- 
ously assemble, &c., the balance of the act 
being substantially the same as 7 & 8 Geo. 
IV. c. 31. The le^slature, in passing this 
statute, having given no definition of the 
term "riot," within the meaning of the enact- 
ment, the common-law definition must pre- 
vail; and if there was such riotous demon- 
stration as to terrify any subject, it is suffi- 
cient to sustain that part of the charge of 
riot Reg. v. Phillips, 2 Moody, Cr. Cas. 252; 
Beatson v. Rushforth, 7 Taimt 45. Where 
insm'ers paid the amount of the loss occa- 
sioned by the demolition of a house by riot- 
ers, they might maintain an action in the 
name of the assm-ed against the hundrsd, 
imder the statute. Mason v. Sainsbury, 3 
Doug. 61. But they cannot in their own 
name. London Assurance Co. v. Sainsbury, 
Id. 245". Reed v. Inhabitants, etc., of Gains- 
bury, 4 Bowl. & R. 250, was under the stat- 
ute of 9 Geo. I. c. 22, § 8. The only evidence 
was that some of tie inhabitants saw two 
strange men, at two o'clock in the morning, 
standing near the property. Soon after, the 
property was in flames. The court ruled 
there was sufficient evideuce from which the 
im*y might infer that the property was wil- 
fully set on fire. See, also. Lord King v. 
Chambers, 1 Starlde, 195, and 4 Camp. 377. 
An act of New York (1855), provides: — 
"Whenever any bviilding or other real cr 
personal property shall be destroyed or in- 
jm*ed, in consequence of any mob or riot, 
the city or county in which such property 
was situated shall be liable to an action." 
A fixe broke out at the time of the draft 
riots in New York, July, 1863. In an action 
under this act it is held, in Ross v. New 
York, 4 Rob. [N. Y.] 50, that circumstantial 
evidence is admissible to show that the fire 
might have been occasioned by a riot or 
mob. And evidence that a group of men 
were standing by the hose, and some of 
them expressed a desire to cut the hose, 
should be submitted to the jury as tending 
to connect the fire with a mob or riot actu- 
ally existing, in connection with threats 
previously made by the rioters to burn these 
very premises. In DarUngton v. New York, 
31 N. Y. 164, and Davidson v. New York, 2 
Rob. [N. Y.] 230, the above act was held 
constitutional. In Sarles v. New York, 47 
Barb. 447, it is held the above act covers 
property carried ofC by the mob, as well as 
that destroyed. A riot is defined to be, by 
elementary writers, "an unlawful act of vio- 
lence." Since the legislature has placed the 
execution of what was one© a common-law 
right, belonging to any citizen, into the 
hands of a special tribunal, that tribunal 
alone can lawfully execute that power. The 
act, if performed by others, is an imlawful 
act of violence. For other leading cases up- 
on the subject of riots, see State v. Renton, 
3FED.CAS. — 66 



15 N. H. 172; State v. Snow, IS Me. 3-10; 
State V. Straw, 33 Me. 554; State v. Con- 
nolly, 3 Rich. Law, 338, 2 Chit. Cr. Law, 
2T4; Brown v. Perkins, 1 Allen, 89; Miller 
V. Shaw, 4 Allen, 500; Com. v. Campbell, 
7 Allen, 542; Tyson v. Booth, 100 Mass. 261; 
Lord Gordon's Case, 21 How. State Tr. 539; 
Com. V. Gibney, 2 Allen, 152; Scott v. U. S., 
1 Morris (Iowa) 142; Williams v. State, 9'" 
Mo. 270. 

There is certainly evidence to go to the- 
jury tbat Hall, the owner, made proper 
efforts to discover the pei-petrators and t& 
bring them to justice. See Report, pp. 78, 
79, 85-88. It is quite probable that the evi- 
dence might have operated very differently 
upon tlie minds of the jury than upon that 
of the presiding judge. It will be observed 
that he remarks in his ruhng that he doubts- 
"whether there is any evidence that Hall 
ever undertook or made any inquiries to 
speak of until this case was brought." It 
was a question of fact, and should have- 
been submitted to the jm*y upon the evi- 
dence. 

J. P. Healy and H. W. Putnam, for de- 
fendant 

The defendant is not liable at common law 
for the destruction of the plaintiff's property, 
whether real or personal, in the manner al- 
leged in any of the counts or disclosed by 
any of the evidence. A municipal corpora- 
tion is not liable for the tortious acts of its 
agents or officers acting entirely outside of 
the scope of their corporate duties and em- 
ployments, and without any special authori- 
ty from the governing body. Dill. Mun. 
Corp. § 770, and cases cited; Thayer v. Bos- 
ton, 19 Pick. 511, 516. 

1. Neither -the mayor and aldermen, nor 
any of the eivU officers of the city, have any 
authority, either at common law or under the 
charter of the corporation, to destroy either 
buildings or personal property of the citi- 
zens, as the agents of the city. 

2. The military officers of the place, wheth- 
er those be United States ai*my or state 
militia officers, are not the agents of the citj% 
and 'Cannot bind it by theu" acts. The for- 
mer derive all their powers and duties from 
the acts of congress, which in no way con- 
nect them with the states or cities in or near 
which they happen to be quartered. The 
latter derive ah. their powers and duties 
from the state, and their powers and duties 
and the manner of theu* appointment and re- 
moval are all provided for by state statutes, 
which do not connect them in any way 
with the municipal corporations situated 
within the limits of the state. Gen. St 
Mass. c. 13. 

3. Firewards, engineers, firemen and po- 
licemen are not agents of the city in its cor- 
porate capacity, and do not derive theii- au- 
thority from the city. They are public offi- 
cers forming a part of -the governing power 
of the commonwealth, and vested by statute 
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with certain powei-s and duties wliicli tliey 
exercise independently of the city. The de- 
fendant is not responsible for any of their 
tortious acts. Hafford y. New Bedford, 16 
Gray, 297; Buttriek v. Lowell, 1 Allen, 172; 
Fisher v. Boston, 104 jMass. 87, 94; Wheeler 
V. Cincinnati, 19 Ohio St. 19; Dill Mun. Corp. 
§§ 7uS, 773. Jloreover, no individual or 
municipal officer who demolishes houses in 
good faith to prevent the spread of a fire 
commits a tortious act in so doing; and 
therefore, his acts not heing such as to ren- 
der himself personally liable for a tort, they 
cannot subject his principal (assuming the 
city to be such) to any liability. 2 Dill. 
Mun. Corp. (2d Ed.) § 7-50, and cases cited. 
As all the testimony shows the acts of the 
above-named individuals and officers to have 
been done in good faith, there was no tort 
committed bj' them. 

4. ilxinicipal corporations are not liable in 
damages at common law for property ot m- 
dividuals destroyed by riotous, or tumultuous 
assemblies. Dill. Mun. Corp. § 7G0, and 
'cases cited; Davidson v. New York, 2 E.ob. 
(N. y.) 230; Darlington v. Same, 31 N. Y. 
164; Western College v. Cleveland, 12 Ohio 
St. 375; Prather v. Lexington, 13 B. Mon. 
5.j9; Ward v. Louisville, 16 B. ilon. 184. 

There is no evidence to support a verdict 
for the plaintiff under the statutes of the 
commonwealth, the liability of the defend- 
ant in any event being pm*ely the creatm-e 
of statute. Under the first five counts of 
the declaration the plaintiff relies upon 
Gen. St. c. 24, §§ 4, 5, which are as follows:— 
"Sect. 4. The firewards, or any three of them 
present at a place in immediate danger from 
a fire, and where no firewards are appointed, 
the selectmen or mayor and aldermen pres- 
ent, or in their absence two or more of the 
civil officers present, or in their absence two 
or more of the chief military officers of the 
place present, may direct any house or build- 
ing to be pulled down or demolished, when 
they judge the same to be necessary in or- 
der to prevent the spreading of the fire. 
Sect. 5. If such pulling down or demolishing 
of a house or building is the means of stop- 
ping the fire, or if the fire stops before it 
-comes to the same, the owner shall be enti- 
tled to recover a reasonable compensation 
from the city or town; but when such build- 
ing is that in which the fire first broke out, 
the OAvner shall receive no compensation." 
Acts 1830. c. 262, § 3 (under which act the 
:fire department of the city of Boston, as it 
•existed in November, 1872, was established 
l)y citj' ordinance), is as follows:— "Sect. 3. 
The engineers or other officers of the de- 
partment, so appointed as aforesaid, shall 
have the same authority in regard to the 
prevention and extinguishment of fires, and 
the performance of the other offices and du- 
ties now incumbent upon firewards, as are 
now conferred upon firewards by tiie Re- 
vised Statutes or the special acts relating to 
the city of Boston now in force." Rev. St 



c. IS, §§ 4, 7, are substantially the same as 
Gen. St c. 24, §§ 4, 5; and it appears by 
the commissioners' report that no change 
was intended, although the phraseology is 
slightly different. (Report of the Commis- 
sioners on the Revision of the Statutes, iSoS, 
pp. 208, 209.) And there are no special acts 
relating to the city of Boston which touch 
this point It is, therefore, immaterial 
whether the powers of the engineers are de- 
termined by Rev. St c. IS, g 4, or Gen. St. 
c. 24, § 4. The city ordinance establishing 
the fire department as it existed in Novem- 
ber, 1872 (Laws and Ordinances of City of 
Boston, Ed. 1869, p. 237), is as follows:— 
"Sect 11. Whenever it is adjudged at any 
fire, by any three or more of the engineers 
present, of whom the chief engineer, if pres- 
ent, shaU be one, to be necessary in order 
to prevent the fm-ther spreading of the fire, 
to pull down or otherwise demolish any 
building, the same may be done by their 
joint order." 

The New York cases, arising after the fire 
of 1837, turned upon the wording of the New 
York statute, which gave a rejnedy against 
the city to "the owners of such building and 
all persons having any estate or interest 
therein for the damages they have sustained 
by the puUing down, or desti'oying thereof." 
New York v. Lord, 17 Wend. 285; Id., 18 
Wend. 126.=' 

The court rightly ruled (pages 9, 10) that 
the orders for the destruction of buildings 
must be given by three of the engineers, in 
order to render the city hable. The statute 
above cited (Acts 1850, c 262, § 3) expressly 
confers upon the engLneers the powers of 
fii-ewards in respect to the demolition of 
buUdings. Gen. St. c. 24, §§ 4, 5, confer cer- 
tain judicial discretion, and the power to 
carry out that discretion, upon officers (fire- 
wards) vested by law with certain duties in 
relation to the extinguishment of fires; and 
the identity of the duties and functions, not 
of the names, determines who shall exercise 
the powers. Similar cases are common in 
the legislation of Massachusetts. Thus, en- 
gineers of Si'B departments established by 
selectmen of towns (Id. § 26), and in fire dis- 
tricts (Id. g 41), have all the powers of fire- 
wards; the board of aldermen of the city of 
Boston have the powers of highway survey- 
ors (City Charter, § 41; Acts 1854, c. 488, 
§ 41), and of county commissioners for Suf- 
folk county (Gen. St c. 17, § 33). Powers so 
given are upheld by the decisions of the su- 
preme judicial court of Massachusetts. Ben- 
jamin V. Wheeler, 15 Gray, 486, 490; Heald 
V. Lang, 98 Mass. 581; Long v. Sargent, 101 



* But see Bronsoii, X's, very able dissenting 
opinion, and the cases of JXayor, etc., of New- 
York V. Stoue, 20 Wend. 139, 25 Wend. 160; 
Russell V. Nfw Yorli, 2 Deuio, 461, — approving 
of Bronson, J.'s, opinion, and holding that the 
city is not responsible for destruction of per- 
sonal property owned by a person who is not 
himself an occupant 
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Mass. 117; Fislier v. Boston, 104 Mass. 94. 
Tlie statute on wliieh the plaintiff relies 
(Gen. St. c. 24, § 4) has been construed by 
the supreme judicial com-t of Massachusetts 
to mean that three firewards must determine 
upon the pai-ticular building which they 
shall adjudge necessary to be destroyed. 
It is the united judgment of the officers to 
whom the power is given, acting upon the 
immediate exigency which is contemplated 
by the statute. It is not sufficient that a 
general conclusion or judgment be arrived 
4it, that it is necessary to destroy some build- 
ings in order to put a stop to the further ex- 
tension of a fii'e. Cof&n v. Nantucket, 5 
Gush. 269; Ruggles v. Nantucket, H Gush. 
433, 436, 437; Pai-sons v. PettingiU, 11 Al- 
len, 507, 511; Dill. Slun. Corp. § 757, and 
cases cited. 

in. Under the sixth count, the plaintiff re- 
lies upon Gen. St. p. 816, c. 164, § 8, which 
is as follows:— "Sect 8. "When property of 
the value of $50 or more is desti-oyed, or 
property is injured to that amount, by any 
persons to the number of twelve or more, 
riotously, roufously, or tumultuously assem- 
liled, the city or town within which the prop- 
-erty was situated shaE be liable to indemni- 
fy the owner thereof, to the amount of three- 
lourths of the value of the property destroy- 
ed, or of the amount of such injury thereto, 
to be recovered in an action of tort: Pro- 
vided, that the owner of such property uses 
.-all reasonable diligence to prevent its de- 
struction or injury, and to procure the con- 
Tiction of the offenders." Tliis section is 
■contained in a chapter prescribing penalties 
for ci-iminal offences against the public 
peace. The preceding section (Id. § 7) makes 
it a state-prison offence (i. e. a felony) for 
"persons unlawfully assembled to demolish 
. , . any building" . . . And it is evi- 
dently intended that, for the same crime, 
•cities and towns shall be liable in damages 
to property holders. There is no statutory 
-definition of "riot," "rout," and "tumult," in 
Massachusetts, and the common-law defini- 
tions of those words must be followed. The 
terms "riotous," "rontons," and "tumultu- 
•ous," as applied to an assembly, are in law 
synonymous. Such an assembly as either of 
these adjectives would indicate becomes a 
"riot" when its members commit any overt 
.acts of violence, such as the destruction of 
property. "Tumultuous" or "imlawful" as- 
sembly, and a "rout," are the preliminary 
steps to a "riot," and contain all the ingi-e- 
dients of the latter offence, except the actual 
-execution of the criminal enterprise. Hawk. 
P. O. bk. 1, c. 65, §§ 3-5; Rose. Cr. Ev. (Sth 
Ed.) 902; 1 Russ. Grimes, 266, 272; 2 Whai't. 
'Or. Law, § 2473 et seq.; Reg. v. Soley, 11 
Mod. 116, 2 Salk. 594. The gist of the pres- 
•ent case is the overt act, i. e. criminal de- 
rstruction of property, for which the city is 
held liable to give indemnity, and the plain- 
>tiff must, therefore, prove a "riot." He must 
^how that twelve or more persons took such 



part in the destruction of his property as to 
render them each and all guilty of the ciime 
of "riot" 

The common-law definition of a "riot" is as 
follows: — "A tumultuous disturbance of the 
peace by three persons or more assembling 
together of their own authority, with an in- 
tent mutually to assist one another against 
any who shall oppose tnem in the execution 
of some enterprise of a private nature, and 
afterwards actually executing the same in a 
violent and tm-bulent manner, to the terror 
of the people, whether the act intended were 
of itself lawful or unlawful." Hawk. P. C. 
bk. 1, c. 65, § 1; Rose. Cr. Ev. (Sth Ed.) 901; 
1 Russ. Grimes, 266; 2 Whart Gr. Law, § 
2473 et seq.; 2 Bish. Or. Law, § 1183 et seq. 
In the case at bar the nmnber of persons must 
be twelve instead of three, that number being 
fixed by the statute above cited. (The con- 
stitutionality of a similar act has been passed 
upon in New York, and sustained, though 
with a strong dissenting opinion by Ingra- 
ham, J. Davidson v. New York, 2 Rob. [N. 
Y.] 230; Darlington v. Same, 31 N. Y. 164.) 
To constitute a riot, then, several things 
must be proved:— 1. An "unlawful assembly" 
of twelve or more persons, i, e. a meeting un- 
der circumstances which the law does not al- 
low, and with a common criminal intent. 
Rose. Cr. Ev. (Sth Ed.) 906; Hawk. P. O. bk. 
1, c. 65, §§ 3-5; Rose. Or. Ev. (Sth Ed.) 902; 
Dougherty v. People, 4 Scam. 180; Reg. v. 
Soley, 11 Mod. 116, 2 Salk. 594. 2. A confed- 
eration of twelve or more, with promises of 
mutual assistance in carrying out the com- 
mon purpose Willi- violence if necessary. 3. 
Tumult and disturbance of the peace by 
twelve or more in forming and moving to- 
wards a performance of the common pur- 
pose. 4. The actual commission of the act 
by twelve or more, with circumstances in- 
spiring teiTor. 5. Some private quarrel or 
malice actuating the twelve or more persons 
claimed to be rioters. In this case none of 
these propositions are proved. There is no 
evidence whatever of any unlawful assembly 
with a common purpose, either when they 
first assembled or afterwards, to destroy this 
building. Gom. v. Gibney, 2 Allen, 150; 
State V. Stalcup, 1 Ired. 30; State v. Kempf, 
26 Mo. 429; Newby v. Territory, 1 Or. 163; 
Prince v. State, 30 Ga, 27. There were 
crowds in the streets, as there always are at 
fires, watching, as spectators, the fire that 
was raging. They did not have any other 
common pui*pose either in assembling or after 
they assembled. Only three or fom: persons 
are shown to have had any common purpose 
to demolish this building. Others were out- 
side, looking on; but there is no evidence 
that they knew of the intended demolition at 
all, or, if they did know of it, that they 
had any other thought than to see the ex- 
plosion, which they supposed was being ex- 
ecuted under lawful authority and for the 
purpose of stopping the spread of the fire- 
There is no evidence of a criminal intent or 
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desire to wantonly destroy property. Acts 
done bona fide with the intent to save prop- 
erty by desti'oying buildings with gunpow- 
der, which would in any event be inevitably 
destroyed by fire, are legal and justifiable, 
and are not evidence of a criminal intent. 
IMouse's Case, 12 Coke, 63; 2 Dill. Mun. Corp. 
§ 750, and cases cited; Patterson, J., in 
lleg. V. Langford, 1 Car. & M. G02; Maleverer 
V. Spinke, 1 Dyer, 3oa; Governor v. Mere- 
dith, 4 Term R. 794. No other motive than 
the above-mentioned one is shown in any 
persons having any tiling whatever to do 
with the blowing up of this building. Per- 
sons standing around looking on do not be- 
come aiders and abettors, or confederates, 
from the mere fact of not resisting the acts 
of otbers. Com. v. Griffin, 3 Gush. 523; 
Com. V. Berry, 5 Gray, 93; Brown v. Per- 
kins, 1 Allen, 89, 98; Pennsylvania v. Craig, 
Add. 190; State v. McBride, 19 Mo. 239; 
State V. Calder, 2 McGord, 463; Fauvia v. 
New Orleans, 20 La. Ann. 410. There is no 
evidence whatever that the building was 
blown up in a violent manner, and under 
circumstances of terror to the owners or oc- 
cupants. Actual force must be proved. Rex 
V. Bathurst, Sayer, 225; King v. Wilson, 8 
Term R. 357- Also circumstances calculat- 
ed to excite terror, in order to prove the 
necessary allegation in an indictment that 
the act was done in terrorem populi. Rex 
V. Hughes, 4 Car. & P. 373; Rex v. Cox, Id. 
538; Com. v. Runnells, 10 Mass. 518; 1 
Bish. Cr. Law, § 979, and cases cited. More 
than a mere civil trespass must be proved. 
The court will not submit a case to the jury 
upon the appearance of a mere scintilla of 
evidence in support of plaintiff's case. There 
must be a kind and amount of evidence 
which would reasonably warrant a verdict 
for plaintiff. Clifford, J., in Merchants' Bank 
V. State Bank, 10 Wall. [77 U. S.] 6&4, 665; 
Ryder v. Wombwell, L. R. 4 Exch. 39; Giblin 
V. Mcilullen, L. R. 2 P. 0. 335; JeweU v. 
Parr, 13 C. B. 916; King v. Accumulative L., 
F. & G. Assui-. Co., 3 C. B. (N. S.) 151; Wheel- 
ton V. Hardisty, 8 El. & Bl. 262, 266. 

CLIFFORD, Circuit Justice. Since the 
case was entered here, the same has been 
fully argued, the error assigned being that 
tlie disti'ict court erred in directing a ver- 
dict for the defendant. Instead of that, the 
proposition is, that, inasmuch as the evi- 
dence was in its nature legaUy admissible, 
its sufficiency to prove the issue was for the 
jmy, and it was error in the presiding jus- 
tice to withdraw it from their consideration. 
Authorities undoubtedly may be found, in 
which it is held that it is necessary in all 
cases to leave the question to the jmy, if 
there is any evidence, even a scintilla, in 
support of the issue; but it is now weh- 
settled law that the question for the judge 
in such a case is not whether there is liter- 
ally no evidence to support the issue, but 
whether there is none that ought reasonably 



to satis'fy the jm-y that the fact sought to 
be proved is established. Ryder v. Womb- 
well, L. R. 4 Exch. 39. Judges are no 
longer required to submit a case to the jury 
merely because some evidence has been in- 
troduced by the party having the burden of 
proof, unless the evidence be of such a 
character that it would wai'rant a jury in 
finding a verdict in favor of that party. 
Giblin V. McMullen, L. R. 2 P. C. 335. 

Most of the modern decisions are in accord 
with the views expressed in that case, and 
they show the rule to be that there is, or 
may be, in every case, before the question 
is left to the jury, a preliminary question 
for the judge, not whether there is literally 
no evidence to support the issue, but whether 
there is any upon which the jury can prop- 
ei'ly proceed to find a verdict for the party 
producing it, upon whom the burden of proof 
is imposed. Jewell v. Pai-r, 13 G. B. 910; 
Toomey v. London, B. & S. C. Ry. Co., 3 
O. B. (N. S.) 150; Wheelton v. Hardisty, 8 
EL & Bl. 2G6; Schuchardt v. Aliens, 1 Wall. 
[68 U. S.] 369; Merchants' Bank v. State 
Bank, 10 Wall. [77 U. S.] 637; Schuylkill & 
D. Imp. & R. Co. V. Munson, 14 Wall. [81 
TI. S.] 448; Pleasants v. Fant, 22 Wall. 
[89 U. S.] 120. Under that rule it is clear 
that the ruling of the district court was 
correct, unless the views of the plaintiff can 
be sustained in regard to the causes of 
action set forth in the fifth and sixth counts 
of the declaration. Prima facie, a municipal 
corporation is liable for the trespass or 
wrongful acts of their officers; but it may 
become liable under special circumstances, 
as where the act, if not wholly ultra vires, 
was expressly authorized by tlie governing 
body of the corporation, or where, without 
special authority, it was done by its officers 
in the scope of their duties or employment, 
and has been ratified by the corporation. 
Municipal corporations, or certain officers 
thereof, are sometimes appointed, by charter 
or statute, agents to judge of an emergency 
and to perform or direct the performance 
of acts which a private individual would do 
at his peril. Acts authorized to be done to 
prevent the spreading of fire may be put 
as an example of the kind. Officers of such 
corporations are accordingly sometimes au- 
thorized to pull down or desb'oy buildings 
to stay the progress of fixe, and such corpora- 
tions are in certain cases and under certain 
conditions made liable by statute for the 
value of the property injured or desti-oyed 
for' the pm-pose; but the liabilitj'^ of the 
municipal corporation in such a case is pure- 
ly statutory, and never existed at common 
law. Hence, in order to recover for such 
a claim, the case must be clearly proved, 
and be fairly brought witliin the statutory 
provision. Consequently it is decided that, 
where the statute allows such a recovery 
only when a building is demolished by the 
order of three firewards, a destruction of it 
by the order of one of those officers will _ 
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<ii'eate no liability against the corporation. 
Engineers in this state have the same au- 
thority in regard to the prevention and ex- 
tinguishment of fires, and the performance 
•of other offices and duties in respect thereto, 
XLS firewards, and the same rule applies in 
■determining whether or not the corporation 
is liable for their acts. Gen. Acts, 1850, c. 
262, § 3; Gen. St p. 181, c. 24, § 41. 

Claims of the kind, whether the property 
Avas injured or destroyed by the act of the 
Ihrewards or engineers, rdust be brought 
strictly within tiie statute creating the lia- 
bility, or the corporation will not be held 
responsible. Statutes of the kind cannot be 
modified by a by-law, as, for example, where 
the statute allowed such an order to be 
given by three firewards, and the by-law 
Autliorized one to exercise it in urgent 
<;ases, the supreme court of Massachusetts 
held that the by-law was void; that the 
injured pai*ty could not recover. Coffin 
V. Nantudcet, 5 Cush. 271. In order to 
-charge the corporation in such a case, the 
remedy being given only by statute, the 
case must be brought clearly within the true 
Intent and meaning of the provision ci*eating 
the liability. Taylor v. Plymouth, 8 Mete. 
[Mass.] 465; HafEord v. New Bedford, 16 
Gray, 302. 

Houses or buildings situate at a place in 
immediate danger from a ffi*e may, by the 
order of three firewards, be pulled down or 
demolished, when they judge the same to be 
necessary in order to prevent the spreading 
•of the fire. Property within such a house or 
building, it may be admitted, is within the 
scope and meaning of the provision, and the 
succeeding section provides that the owner 
shall be entitled to recover a reasonable com- 
pensation from the city or town, if such pull- 
ing down or demolishing of the house or 
building was the means of stopping the fire, 
•or if the fire stopped before it came to the 
same, unless the house or building pulled 
■down or demolished was the one in which 
tlie fire first broke out, in which event the 
provision is that the owner shall receive no 
<;ompensation. Gen. St p. 176, c. 24, § 5. 
Cities and towns are liable to that extent, 
and under those conditions, and not other- 
wise. Unless, therefore, the evidence of- 
fered by the plaintiff at the trial brings his 
•case within those provisions, he cannot re- 
cover in this action. Such an action cannot 
be maintained unless it appears that the 
bouse or building was pulled down or demol- 
ished by the order of three firewards or 
three engineers, or by the joint order of 
«ome one of the other classes of officers 
named in section 4 of that act. 

Much discussion of that question is un- 
necessary, as it has ah*eady been decided by 
the supreme com*t of the state. "The plain 
intent of the statute is tliat no house or 
building shall be demolished unless it shall 
be judged necessary by three firewards, 
■or by the other officers authorized to act in 



their absence, or where no firewards have 
been appointed." Ruggles v. Nantucket 11 
Gush. 436. Nothing is left for construction, 
since that decision, in disposing of the catise 
of action set forth in the first four coimts in 
this ease, as the court there say, "It is the 
united judgment of the officers to whom the 
power is given, acting upon the immediate 
exigency, and determining the necessity 
which is contemplated by the statute. Its 
language is capable of no other reasonable 
interpretation. It is a joint -authority ex- 
pressly given to the officei'S designated, act- 
ing together, and cannot be exercised by a 
minority or by any one of them," and the 
court add, what it is important to observe, 
that it is not sufficient that a general con- 
clusion or judgment was arrived at by three 
firewards. or the other officei's mentioned, 
that it was necessary to destroy some build- 
ings in order to put a stop to the further ex- 
tension of a fire. They must go fm'ther. 
They must determine upon the particular 
house or building which they shall adjudge 
necessary to be destroyed for the pm-pose, 
as this cannot be left to the individual judg- 
ment of any one of the firewards. Federal 
courts, in construing state statutes, follow 
the decisions of the state, and in general I'e- 
gard the construction given to the statute 
by the state court as binding as the text. 
Leffingwell v. Warren, 2 Black [67 U. S.] 
603; Loring v. Marsh [Case No. 8,514]; Mc- 
Keen v. Delancy, 5 Cranch [9 U. S.] 22. 

From these rules, it is veiy clear that the 
plaintiff failed to prove any right to recover 
under the first fom- counts of the wiit. Evi- 
dence was given upon the subject, as, for 
example, the chief engineer, Damrell, testi- 
fied that at a meeting of three or four en- 
gineers with him, it was voted, if, in the 
judgment of the chief engineer, gunpowder 
could be used in any way to stay the confla- 
gration, the board were ready to co-opei'ate, 
but he states that it was contraiy to their 
judgment that gunpowder was used. Two 
engineers. Green and Smith, were designated 
to act with the chief engineer, but he testi- 
fies that he and his associates did not desig- 
nate any building to be destroyed, and tliat 
they had not decided at that time to blow 
up any building. Persons subsequently met 
in consultation at the mayor's office, but 
three engineers were not present. Damrell 
was there, and perhaps Green, but no others 
of that class of officers. According to the 
testimony of William L. Bm't, he, said Bm*t 
was assigned to the district where this build- 
ing was situated, by the mayor and chief en- 
gineer, with authority to use gunpowder at 
his discretion, and it appears that Bin-t blew 
up the building with the conciu'rence of 
Green, but no other engineer ever .assented 
to the act All that is proved is that one 
engineer gave the order, which is clearly in- 
sufficient to support the action, the rule be- 
ing that "three engineers must determine up- 
on the particular house or building which 
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they shall adjudge necessary to be destroyed 
for the pui-pose." In the case at bar, the 
evidence fails to show any joint judgment 
of three firewards or engineei's as to the 
necessity of destroying the building which 
contained the propertj^ the value of vi'hich 
the plaintiff seeks to recover in this action. 

Private property, under the constitution of 
the state, cannot be talien from the owner, 
or be applied to public uses, without his own 
consent, or that of the representative body 
of the people, and the provision is, that, 
whenever the public exigencies require that 
the property of any individual should be ap- 
propriated to public uses, he shall receive a 
reasonable compensation therefor. Gen. St. 
p. 17. Viewed in any light, the evidence 
had no tendency to show that the property 
desti-oyed was taken by the corporation for 
any use, public or private. Enough appears 
to show that the property was desti-oyed, 
but there is no evidence whatever that the 
order for its destruction was given by any 
one who had any authority to represent the 
corporation in that regard, which is aU that 
need be said upon the subject 

Nor can the action be sustained under the 
sixth coimt, for the reason that the evidence 
inti'oduced has no tendency whatever to 
show that the persons who destroyed it were 
engaged in a riot. Instead of that, the tend- 
ency of the evidence is to show that the or- 
der for the destruction of the building was 
given by William L. Burt, with the concur- 
rence of one engineer, and it is not charged, 
even in argument, that they were engaged 
in any riotous proceedings. Suffice it to say 
that the charge of riot is wliolly unsupported 
by the evidence, and that there is no evi- 
dence in the case, to support the sixth count 
of the T;\Tit, which deserves any considera- 
tion. Judgment of the district court affirm- 
ed, with costs. 

[NOTE. This case was affirmed by the su- 
preme court on the ground that the rule is set- 
tled in the United States courts that in a civil 
case, whenever the evidence, clearly, does not 
warrant a verdict for a party, and that if 
there were such a verdict the opposing party 
would be entitled to a new tiial, the court 
should direct the jury to find according to its 
(the court's) views; also, that, the remedy 
being given by statute, the case must be 
brought clearly within it; and, further, that 
there was no proof of compHance with the 
statute, by an adjudication of three of the en- 
gineers present as to the necessity for the de- 
struction of the building, nor proof that such 
destruction was by their joint order. In the 
language of ilr. Justice Swayne: "At least 
three emjineers of the fire department^the 
chief engineer, if present, being one — must have 
consulted together touching the blowing up of 
that particular building. They must all have 
arrived at the conclusion that it was necessary 
to destroy it in order to arrest the progress of 
the flames. They must all, jointly and specific- 
ally, have ordered that building to be de- 
stroyed. * * '' We have failed to find the 
slightest proof that any three of the fire engi- 
neers ever consulted in relation to destroying 
the building to which this controversy relates; 
that any three, jointly or severally, expressly 
or by implication, gave an order that it should 



be destroyed; or that this particular building 
was ever present to the minds of any three of 
the engineers, in that connection." Bowditch 
V. Boston, 101 U. S. 16.] 
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BOWEN et al. v. CHASE et al. 

[7 Blatcbf. 255.]^ 

Circuit Court, S. D. New York. June 2, 1870. 

Re-moval of Causes — Application — Suffioiesot 
OP Affidavit — Authentication. 

1. T^Tiere a suit is sought to be removed into 
this court from a state court, under the act of 
March 2d, 1S67 (14 Stat. 558), the affidavit 
which is. by that act, required to-be made and 
filed in the state court, must, at least in the ab- 
sence of any controlling statute of the United 
States, be taken and certified in such manner 
as the state law requires in respect to the tak- 
ing and certifying of affidavits to be received 
and used in the courts of the state. 

[Cited in Sutherland v. Jersey City & B. 
R. Co., 22 Fed. 358.] 

2. If such an affidavit purports to be taken 
and certified in conformity with the provisions 
of the state statute of New York of April 7th, 
1869 (Laws N. Y. 1869, c. 133), it must have 
attached to it such a certificate as is required 
by the second section of that statute. 

3. Where such an affidavit was entitled, "In 
the Supreme Court of the State of New York," 
followed by the names of the parties at full 
lenarth, and stated that the affiant "is one of the 
plaintiffs in the suit above-entitled and that he 
has reason to believe and does believe that, from 
prejudice and local influence, he will not be able 
to obtain justice in this court": Held, that such 
affidavit was a substantial compliance with the 
provision of the said act of 1867, requiring the 
partv to make an affidavit, stating "that he has 
reason to and does believe that, from prejudice 
or local influence, he will not be able to obtain 
justice in such state court." 

[Cited in Fisk v. Henarie, 32 Fed. 421; 
Whelan v. New York, L. E, & W. II. Co., 
35 Fed. 862.] 

[At law. Actions of ejectment by Cham- 
plain Bowen and others against Nelson 
CJmse and others. Defendants moved to 
strike the causes from the docket, and plain- 
tiffs moved for a commission. Defendants* 
motion denied, and plaintiffs' motion as to 
case No. 3 granted.] 

Charles Tracy and Clarence A. Seward, 
for plaintiffs. 

Charles O'Oonor and James 0. Carter, for 
defendants. 

BLATOHFORD, District Judge. Three of 
these suits, of which there are four with the 
same title, are known as Nos. 1, 2 and 4. 
They, as well as suit No. 3, are actions of 

j ^ [Reported by Hon. Samuel Blatchford, Dis- 
i trict Judge, and here reprinted by permission.] 
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ejectment originally brought in the supreme 
court of the state of New Yort. On the 
30th of October, 1869, the plaintiffs in each 
suit of those known as Nos. 1, 2 and 4 filed 
in that court a petition for the removal of 
the suit into this court, verified by them, 
and also certain affidavits accompanying the 
petition, and a bond offered as the surety 
required on such removal. On the 13th of 
November, 1869, a motion was made in the 
state court, in each suit, by the plaintiffs, 
on notice to the defendants, that the bond 
be accepted. When the motions came on 
to be heard, in each case, the petition was 
read, and the counsel for the plaintiffs then 
proposed to read the affidavits verifying the 
petition, and also the other affidavits before- 
mentioned as accompanying the petition. 
This was objected to on the part of the de- 
fendants, on the ground that none of the affi- 
davits were made or authenticated in such 
manner as to entitle them to be read. The 
com-t sustained the objection, and then 
made an order in each case reciting the pro- 
ceedings and dismissing the petition. Not- 
withstanding this, the plaintiffs have, in 
each case, filed in the office of the derk of 
this court certain papers pm'porting to be 
copies of the process, pleadings, depositions, 
testimony and other proceedings therein, ex- 
emplified or certified by the clerk of the 
state com't, and have caused each suit to be 
docketed in this court, or its title to be en- 
tered in the book wherein entries are made 
of the proceedings taken in causes pending 
in this court The defendants, claiming, in 
each case, that it has not been lawfully re- 
moved to this court and is not pending there- 
in, now move that it be stricken from the 
docket of this court, and that all entries in 
respect to it be sti-icken from the books in 
the office of the clerk of this com't, and that 
the papers so ffled be stricken or taken from 
the files of this com*t. The plaintiffs, claim- 
ing, in each case, that it is pending in this 
court by removal from the state court, move 
for a commission to examine certain persons 
in Rhode Island as witnesses therein. 

The removal in these cases was sought to 
be effected under the act of IVIarch 2d, 1867 
(14 Stat. 558), which provides as follows: 
"Where a suit is now pending or may here- 
after be brought in any state com't, in which 
there is controversy between a citizen of 
the state in which the suit is brought and a 
citizen of another state, and the matter in 
dispute exceeds the sum of five hundred dol- 
lars, exclusive of costs, such citizen of an- 
other state, whether he be plaintiff or defend- 
ant, if he will malce and ffle in such state 
com't an affidavit stating that he has reason 
to and does believe that, from prejudice or 
local influence, he will not be able to ob- 
tain justice in such state court, may, at any 
time before the final hearing or ti'ial of the 
suit, ffie a petition in such state court for 
the removal of the suit into the next circuit 
court of the United States to be held in the 
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district where the suit is pending, and offer 
good and sufficient surety for his entering in 
such court, on the first day of its session, 
copies of all process, pleadings, depositions, 
testimony and other proceedings in said suit, 
and doing such other appropriate acts as, by 
the act to which this act is amendatory" 
(Act July 27, 1866; 14 Stat. 306), "are re- 
quired to be done upon the removal of a suit 
into the United States com-t; and it shall 
be thereupon the duty of the state court to 
accept the sm-ety and proceed no fm-ther in 
the suit; and, the said copies being entered 
as aforesaid in such com't of the United 
States, the suit shaU there proceed in the 
same manner as if it had been brought there 
by original process." 

The only material question for consid- 
eration in the view I take of these cases 
is, as to whether the affidavit accom- 
panying the petition, and pm'porting to be 
the affidavit required by the act of 18G7, 
was authenticated in such manner as to 
entitie it to be used in the state court for 
the purpose for which it was, under " that 
act, offered to be used. I do not speak of the 
affidavit verifying the petition. The act does 
not expressly require the petition to be veri- 
fied by affidavit In that respect it differs 
from the act of March 2d, 1833 (4 Stat 632), 
and from the act of March 3d, 1863 (12 Stat. 
755), both of which acts expressly require 
tiie petition for removal to be verified by 
affidavit. I confine the inquiry to the affi- 
davit mentioned in the act of 1867. The 
act requires the affidavit to be made and 
then to be filed in the state com't; and it 
prescribes what the affidavit shall state. 

Although the affidavit is one to be made 
for the pm-pose of secm-ing a privilege creat- 
ed by a law of the United States, and al- 
though the making of the affidavit is pre- 
scribed by a law of the United States, yet 
the affidavit is one which is to be received 
and used in a judicial proceeding pending 
in a state com-t; and it cannot be doubted 
that it must be taken and certified, at least 
in the absence of any conti'oUing statute of 
the United States, in such manner as the 
state law may require in respect to the tak- 
ing and certifying of affidavits to be received 
and used in the com'ts of such state. It is 
not claimed that the affidavits in these cases 
were taken or certified in conformiiy with any 
statute of the United States presci'ibing the 
mode of taking or certifying them; and the 
act of 1867 merely says tiiat the affidavit is 
to be made and filed in the state court. The 
affidavits in question were made to be used 
in the state com-t They were made to be 
filed in the state court that is, to be re- 
ceived by such com-t in judicial proceedings 
therein. Unless the affidavit is so fii'st filed 
there can be no removal of the suit. 

The' affidavits here were evidentiy intend- 
ed to be taken and certified in conformity 
with the provisions of the act of the legis- 
latm-e of the state of New York, passed 
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April Tth, 1869 O^aws N. Y. 1809, c. 133). 
That act provides as follows: "Section 1. 
In cases wliere by law tlie affidavit of 
any person residing in another state, or in 
any territory of the United States, is re- 
quired or may be received in judicial pro- 
ceedings in this state, the same may be 
taken and certified by any oflScer authorized 
by the laws of such state or territory to ad- 
minister oaths and take and certify affida- 
vits to be used in the courts of record of sucb 
state or territoiy. § 2. To entitle such oath 
or affidavit to be read in the courts of this 
state, there shall be stated in the body of 
such affidavit, the name, residence, age and 
occupation of the deponent or affiant, and 
there shall be attached to the jm-at or affi- 
davit a certificate, under the name and offi- 
cial seal of the clerk, register, prothonotary 
or other officer authorized by the laws of 
such other state to make such certificate, of 
the county in which the officer taking and 
certifying such oath or affidavit resided, 
specifying that such officer was, at the time 
of taking such oath or affidavit, duly author- 
ized to take the same, and that such clerk, 
register, prothonotary or other officer is well 
acquainted with the handwriting of such 
officer, and verily believes that the signature 
to such jurat or certificate is genuine, and 
that such oath or affidavit purports to be 
taken in all respects as required by the laws 
of such state or territory; and such oath or 
affidavit so taken and certified may be read 
in any com-t or before any officer in any 
suit or proceeding in this state, with like 
force and effect as if such oath or affidavit 
had been taken before any officer authorized 
by law to take affidavits in this state to be 
read in courts of record." 

The plaintiffs in these cases resided all of 
them in. the state of Rhode Island, and the 
affidavits were all of them taken in that 
state. There being several plaintiffs in each 
case, they did not all unite in one affidavit 
in each case, but several affidavits were 
made in each case, each affidavit being made 
by dilferent plaintiffs. Some of the affida- 
vits in a case were taken by a justice of the 
peace and some by a public notary. The 
authority of these officers to take the affida- 
vits, as being officers provided for by the 
first section of the New York statute of 1869, 
is not questioned. The difficulty is with the 
forms of the certificates attached to the affi- 
davits, as not being-in the form required by 
the second section of that statute. In re- 
spect to the justice of the peace, the certifi- 
cates are made by the clerk of the supreme 
court of Rhode Island within and for the 
county of Providence. In respect to the pub- 
lic notary, the certificates are made by the 
clerk of the court of common pleas of Rhode 
Island within and for the county of Provi- 
dence. None of the certificates state, as is 
required by the New York statute, that the 
clerk making them is well acquainted with 
the handwriting of the officer taking the affi- 



davits, and the certificates in respect to the 
public notary fail to state that the affidavits 
taken by him pm-port to be taken in all re- 
spects as required by the laws of Rhode 
Island. There is nothing in the certificates 
that amounts in substance to a compliance 
with the New York statute in these particu- 
lars. 

There is no question here of any attempt 
by the state, by legislation, to embarrass the 
exercise of the privilege of removing a cause 
into the federal court. The requisitions of 
the state statute as to the form and con- 
tents of the certificate are not unreasonable, 
and any person seeking to have received or 
used, in a judicial proceeding in a court of 
the state of New York, an affidavit made by 
a person residing in another state, taken by 
such an officer as is specified in the first sec- 
tion of the New York statute of 1869, must 
have attached to such affidavit a certificate 
specifying in substance the particulars re- 
quu'ed to be specified therein by the second 
section of that statute; otherwise, the affi- 
davit is not entitled to be received or used 
in a court of the state of New York. Such 
was undoubtedly the view of the court 
which dismissed the petitions, and there is 
no sound pi'inciple on which the correctness 
of that view can be questioned. It is equal- 
ly clear, that the affidavit must be one that 
is entitled to be received or used in the state 
com't, before it can be employed in effectua- 
tion of a removal of the suit to the federal 
court. 

It follows, that the motion of the defend- 
ants must be granted and the motion of the 
plaintiffs be denied, as to cases Nos. 1, 2 and 
4. As to case No. 3, the proceedings in it, 
for the removal of the cause, have been the 
same as those in the three cases of the same 
title, known as Nos. 1, 2 and 4, with certain 
exceptions hereafter mentioned, and the 
same motions are now made in it as in cases 
Nos. 1, 2 and 4, with the addition, that the 
defendants move that it be remanded to the 
state court On papers in all respects the 
same as those in cases Nos. 1, 2 and 4, 
the state com't made an order that the 
prayer of the petition be granted and that 
such state com't proceed no further in the 
action. The defendants did not, in the state 
court, take the objections to the forms of the 
certificates attached to the affidavits, which 
they took to the forms of the certificates at- 
tached to the affidavits in cases Nos. 1, 2 
and 4, but expressly waived such objections, 
and they have expressly waived them in open 
court, in this court, on these motions. This 
applies not only to the affidavits provided 
for by the act of 1867, but also to the verifi- 
cations of the petitions. 

The only gx-ound urged, in case No. 3, for 
remanding the case to the state com't, is, 
that no one of the plaintiffs states in his 
affidavit that he "has reason to and does 
believe that, from prejudice or local influ- 
ence, he will not be able to obtain justice in 
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siicli state court" Eacli affidavit is entitled 
thus: "In tlie supreme coiu-t of tlie state 
of New York," followed by the names of 
the parties at full length. The affiant states, 
that he "is one of the plaintiffs in the suit 
ahove entitled," and that he "has reason to 
helieve and does believe that, from prejudice 
and local influence," he "will not be able 
to obtain justice in this court" This is a 
substantial compliance with the act of con- 
gi-ess. The motion of the defendants is de- 
nied and the motion of the plaintiffs is grant- 
ed, as to case No. 3. 

[NOTE. For the disposition in the supreme 
<;ourt of a bill to establish defendant's title, and 
to enjoin prosecution of the actions herein, see 
Eowen v. Chase, 94 U. S. 812; and, for the final 
•disposition of one of the actions herein, see 
flS U. S. 254.] 



Casi3 No. 1,721. 

BOWEN V. CLARK. 

[1 Biss. 12S;^ 5 Am. Law Reg. 203.] 

District Court, D. Wisconsin. Nov. Term, 

1856. 

ASSIGSMEUT FOR BENEFIT OF CREDITORS. 

1. An assignment with preferences, made by 
two members of a firm, in the absence and 
without the knowledge or consent of the third, 
who had previously refused to give preference 
to any creditors, is not valid as to him. 

[See Marsh v. Bennett, Case No. "9,110; In 
re Lawrence, 5 Fed. 349; Halsey v. Fair- 
banks, Case No. 5,964; and see note at end 
of case.] 

2. He having repudiated the assignment, and 
■with the aid of his partners and a mortgagee 
•of a portion of the property regained possession 
of it, this court will not entertain a bill by pre- 
ferred creditors to compel redelivery to the 
assignee. 

3. Although in Wisconsin a mortgage of a 
retail stock, not duly filed, or accompanied 
with delivery of possession, is void as to cred- 
itors, a bill by preferred creditors against the 
xaortgagors and the mortgagee, who is equally 
preferred will not lie unless the mortgagee 
•claims payment in full to their prejudice. 

4. Where the principal assigning partner was, 
at the time of the execution of the assign- 
ment, laboring under the immediate effects of 
intoxication, well known to the assignee and 
the agent of the creditors procuring the assign- 
ment, the transaction will not be favored in a 
■court of equity, 

[See Johnson v. Harmon, 94 IT. S. 371.] 

In equily. 

Joseph A. Sleeper and- Finch & Lynde, for 
•complainants- 
Bennett & Sloan, for defendants. 

MILLER, District Judge. This biU is filed 
by two firms,— Bowen & ^ McNamee, and 
Sachett, Belchor & Co., of *New York, who 
are creditors of the firm of H. O. Clark & 
Co., which was composed of Clark, Smith 
and Justin. This firm being largely indebt- 

* [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by permission.] 
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ed, on the third day of July, 1854, an as- 
signment of their stock in trade and choses 
in action and effects was made to Stevens in 
trust The assignment is in the form of an 
indenture between Clark, Smith & Justin, 
partners, under the name, style and firm of 
H O. Clark & Co., party of the fii-st part 
and Charles Stevens of the second part and 
it is signed, with seals annexed, H. O. Clark, 
Ira Justin, A. Hyatt Smith by H. O. Clark, 
his partner, H. O. Clark & Co., Chaiies Ste- 
vens. The trust created is to convert all the 
assigned property into cash, and first to pay 
in ftjll the claims and demands of Miller, A. 
Clark, Brewster and the two fix'ms, com- 
plainants, and then all the remaining part- 
nership debts, pro rata. 

On the 19th of May, previous ta the date 
of the assignment Clark, Justin and Smith, 
by their attorney, Clark, under their respec- 
tive seals, executed to Brewster a chattel 
mortgage of all their stock in trade in their 
store in Janesville, to secure the payment in 
six months of the nominal sum of $16,000, 
with a schedule of the goods annexed. This 
mortgage was to secure money loaned and 
to be loaned, as it might from time to time 
be required. The mortgage provides that 
"until default be made in the payment of 
the aforesaid sum of money, the party of 
first part to remain in quiet and peaceable 
possession of the said goods and chattels, 
and in the full and free enjoyment of the 
same, and imtil such demand be made, the 
possession of the party of the first part shall 
be deemed the possession of an agent or 
servant for the sole benefit and advantage of 
his principal, the party of the second part" 
Smith intending to be absent at Washing- 
ton, had given to Clark a general power of 
attorney to transact his business in his ab- 
sence. He was at Washington when the 
mortgage and assignment were executed. 

In the month of June the firm of H. O. 
Clark & Co. transferred these goods and 
their book accounts and effects to Miller, 
and took his notes for the consideration, but 
in a few days after, this sale was rescinded, 
and the property was retm-ned to the firm. 
In the meantime, Gilkison, the agent of 
Bowen & McNamee, in the presence of Clark, 
urged Smith, who was then at Janesville, 
for secm'ity, which Smith declined. He was 
not willing to distinguish between or give 
preferences to any creditors of the firm. 
Clark and Justin were the active members 
of the firm, particularly Clark, and on Smith 
the ci-edit principally depended. Clark had 
been drinking for two days before the exe- 
cution of the assignment with the knowl- 
edge of the plaintiff's agent and of the as- 
signee. And about the middle of the day, 
after he had slept off his intoxication, he, 
in their presence, examined the assignment 
and suggested the creditors to be preferred. 
He knew what he was doing, but the as- 
signee thought he had better sign the paper 
before he got another drink. 
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Immediately after the execution of the as- 
signment, the assignee took possession, and 
he continued in possession — selling goods at 
retail and collecting debts— until the thir- 
teenth day of August When the assignment 
was executed and the assignee was placed 
in possession, Brewster was absent. After 
Smith returned from Washington, he repudi- 
ated the assignment, and gave notice of it 
to the assignee, and he and the other mem- 
bers of the firm, with Brewster, the mort- 
gagee, demanded of the assignee, and, on 
the thirteontli day of August, took the as- 
signed propej'ty from the assignee, without 
opposition on his part, and he refuses to 
bring suit for the property, or its value, 
without indemnity against costs and ex- 
penses. While he had the property in his 
possession, he realized by sales and collec- 
tions four thousand dollars. All the remain- 
ing property embraced in the assignment 
was taken from the assignee, he having 
united the stock of another store with the 
mortgaged stock in the Janesville store. 

This suit is brought to enjoin the several 
members of the firm and Brewster, from us- 
ing, selling, or disposing of tlie property em- 
braced in the assignment, and to compel 
them to deliver said property to the assignee, 
so that he may proceed in the execution of 
the ti'ust, and to account, and that the chat- 
tel mortgage to Brewster be decreed to be 
fraudulent and void. 

It is well understood that a mortgage may 
be made to secm-e future advances, when 
this is a constituent part of the original 
agreement, and so recited. This mortgage 
did not contain such recital. What portion 
of the sum of sixteen thousand dollars had 
been advanced, or was owing, at the date of 
the assignment, is immaterial at this time. 

By the statute law of tliis state, a mort- 
gage of personal property is not valid 
against any other persons than the parties 
thereto, unless possession of the mortgaged 
property be delivered to, and retained by the 
mortgagee, or imless the mortgage be filed 
in the office of the town clerk. This mort- 
gage was so filed. But tliis is a mortgage 
of a retail store— the mortgagors continuing 
in possession, treating the property as their 
own, and retailing from day to day. By ev- 
ery sale and fresh supply, the mortgaged 
goods changed their identity. I have no 
doubt such mortgages are fraudulent as to 
creditors, and void as against executions and 
attachments. Whether the power of dispo- 
sition exists on the face of the mortgage, or 
is so understood, or agreed between the par- 
ties at the time the mortgage is executed, or 
is fairly to be inferred from its provisions, it 
is equally void, although it may be filed with 
the clerk according to the statute. It 13 to 
be considered and treated as a means of hin- 
dering or delaying ci'editors. Griswold v. 
Sheldon, 4 Comst. [4 N. Y.] 581; Freeman v. 
Rawson [5 Ohio 1]; Jordan v. Turner, 3 
Blackf. 309. 



But this is not a proceeding of attachment 
or execution on the part of the creditors 
claiming adversely to the assignment. These 
plaintiffs claim under the assignment as pre- 
ferred creditors, equally with Brewster the 
mortgagee. The demands of the prefon-ed 
creditors are not specified in the assignment, 
but their whole amounts are to be first paid,. 
or, in case of a deficit of assets, they are ta 
be paid pro rata. These plaintiffs are not 
in a situation, at present, to contest the 
validity of the mortgage. Unless there be 
a deficit of assets, and Brewster claims pay- 
ment in full, under his mortgage, to their 
prejudice, the validity of the mortgage can- 
not be questioned by them. The repudia- 
tion of the assignment, and the reclamation 
of the property, with the aid of Brewster, da 
not enable the plaintiffs to question the va- 
lidity of the mortgage of a creditor equally 
])ref erred with themselves. By re-poi;si>ssing 
themselves of the property, these parties 
made themselves trastees for the creditors, 
and they are bound to account, if the assign- 
ment is valid and effectual and should be 
enforced in a court of equitj'. The assign- 
ment is signed by Clark as partner of Smithy 
not as attorney in fact, as the mortgage is 
signed. The power of attorney is not re- 
ferred to, and it does not appear on its face 
to have been intended as an authority to 
Clark to execute the assignment, nor was it 
so considered by the parties. 

It is a consequence of a partnership that 
each acting partner is a general agent of the 
firm,- that is, has an implied authoritj^ to 
act for the firm, in all business within the 
scope of the business transacted by it. In 
all that a firm has undertaken to do, or 
usually does, an acting partner is identified 
with the company. In the case of Roger.s 
V. Batchelor, 12 Pet. [37 U. S.J 221, Mr. Ju.s- 
tice Story remarks: "The implied authority 
of each partner to dispose of the partnership 
funds strictly and rightfully extends only ta 
the business and ti-ansactions of the part- 
nership itself, and any disposition of those 
funds by any partner, beyond such purposes, 
is an excess of his authority as partner, and 
a misappropriation of those funds for which 
tiie partner is responsible to the partnership; 
though in the case of bona fide purchasers, 
without notice for a valuable cousideration, 
a partnership may be barred by such aets. 
Whatever acts, therefore, ai*e done by any 
partner in regard to partnership property, 
or conti-acts beyond the scope and objects of 
the partnership, must, in general, in order 
to bind the partnership, be derived from 
some fm'ther authority, express or implied, 
conferred upon such partner, beyond that re- 
sulting from his.eharacter as partner." One 
partner can, in the name of the firm, re- 
plenish the stock in trade, and even sell or 
dispose of it, in the usual course of the busi- 
ness. He can dispose of an article of the 
stock in ti-ade in payment of a debt of the 
firm. He can mortgage tiie stock or dispose 
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of a portion of it, to raise funds to preserve 
the credit, or to pay debts of tlie firm. 

In the absence of a co-partner from the 
'comitry, the acting partner may assign to a 
trustee for certain creditors of the firm, the 
cai:so of a certain sTiip, and of certain debts, 
to raise funds in aid of the credit of the firm 
(Harrison v. Sterry, 5 Cranch [9 XJ- S.] 289); 
and -under like circumstances, in the absence 
of one partner from the country Tivho could 
not be consulted, an assignment of the whole 
property of the concern, by one partner, was 
lield valid by Marshall, C. J., in Anderson v. 
Tompkins [Case No. 365]. From the opinion 
in that case, it may be inferred that the 
Chief Justice was of the opinion, that the 
authority of the acting partner in this re- 
spect was unlimited, but there is no doubt 
that the fact of the absence of the partner 
in England controlled the decision, as he re- 
marked, "It is true Murray (the absent part- 
ner) had a right to be consulted; had he 
been present, he ought to have been con- 
sulted. The act ought to have been, and 
probably would have been a joint act, but 
Murray was not present He had left the 
country and could not be consulted. He had 
by leaving the eoTintry confided everything 
which respected their joint business, to 
Tompkins, who was under the necessity of 
acting alone." In the. case of Pearpoint v. 
Graham [Id. 10,877], Sir. Justice Washing- 
ton remarked, that, "It may admit of serious 
doubt, whether one partner can, without the 
consent of his associate, assign the whole of 
the partnership effects otherwise than in the 
course of trade, in which the firm is engaged 
in such manner as to terminate the partner- 
ship. His assignment of all the effects to 
trustees for the benefit of the creditors of 
the concern, would seem emphatically to be 
of this character. Such is the obvious de- 
sign, and such must be its necessary conse- 
quences;" and Mr. Justice Story, in his work 
on Partnership (section 101, note), on a re- 
view of the cases, concludes, that there is no 
small difficulty in supporting the docti-ine 
even under qualifications, that one partner 
may make a general assignment of all the 
partnership property. 

The authority in a single partner to dis- 
pose of partnership property is not an insep- 
arable legal consequence of an interest in 
the partnership, but is an actual agency, im- 
plied from the supposed assent of the other 
members; an express notice, therefore, from 
one member of the firm, that he wiU not be 
bound by the act of another partner puts a 
stop to the implied authority. See 1 Am. 
Lead. Cas. 292, and cases cited. This agency 
does not estst where the partners are pres- 
ent, or can be consulted. In Anderson v. 
Tompkins [supra], it is asserted that "this 
newer would certainly not be exercised in 
the presence of a partner without consulting 
him, and if it were so exercised, slight cir- 
cumstances would be sufficient to render the 
transaction suspicious, and perhaps to fix 



upon it the imputation of fraud. In this re- 
spect, every case must depend upon its own 
circumstances." In Deckard v. Case, 5 
Watts, 22, an assignment by one pai'tner di- 
rectiy to certain creditors to pay debts of the 
fii-m, after the other partner had left the 
country, was sustained, on the principle of 
an implied power of a partner to dispose of 
the whole partnership effects, as held in 
MiUs V. Barber, 4 Day, 428, and in LIcCul- 
lough V. Sommerville, S Leigh, 415, and other 
cases; but the peculiar facts of such cases 
were urged in support of the decision. In 
Hennessy v. Western Bank, 6 Watts & S. 
300, the same principle was maintained in 
the case of a general assignment, with pref- 
erences, of partnership effects to trustees^ 
executed by two of three partners, in the ab- 
sence from the country of the third partner; 
but the absence and a power of attorney of 
the third party are recited as the authority 
imder which they executed the assignment. 
But in the case of Dediert v. Filbei-t, 3 
Watts & S. 454, it is decided tliat one of a 
firm has not power to make an assignment 
of the effects of the partnership for the bene- 
fit of creditors, against the express dissent 
of his co-partner. That assignment was 
made after the dissolution of the partnership 
by advertisement, but the dissent of the non- 
assigning partner was the gi-ound of the deci- 
sion. See, also, Kirby v.IngersoU,Har. [Jlich.] 
Ch. 172; [Hughes V.Ellison, 5 Mo. 463];= Drake 
V. Rogers, 6 Mo. 317. In Hitchcodc v. St John„ 
1 Hoff- [Ch.] 511, the assignment was made 
in New York, while the absent partner was 
in Georgia, and it was declared void. In 
Dana v. Lull, 17 Vt 390, the assignment 
was declared void, for being made by one 
partner, who had the superintendence and 
care of the business, while the other partner,, 
who resided in a different part of the state,, 
was absent, and was not consulted. In Dem- 
ing V. Colt 3 Sandf. 284, and in Hayes y. 
Heyer, Id., assignments made by one partner 
without the knowledge or assent of the other 
partner, who was present or might have been 
consulted, were adjudged void. So, also in 
Havens v. Hussey, 5 Paige, 30, an assign- 
ment to a trustee, for the benefit of creditors- 
giving preferences of the stock in trade by 
one partner, while the other was objecting 
to it, was adjudged to be fraudulent as ta 
that partner, and void. The chancellor ex- 
pressed his satisfaction, "that such an as- 
signment is both illegal and inequitable, and 
cannot be sustained." 

The principle upon which an assignment 
by one pai'tner in payment of a partnership^ 
debt rests, is that there is an implied au- 
thority for that purpose from his co-partner, 
from the very nature of the conti-act of 
partnership, the payment of the company 
debts being always a part of the necessary 
business of the firm. And while either party 
acts fairly within the limits of such implied 

' [Citation from 5 Am. Law Reg. 203.] 
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authority, his contracts are valid and bind- 
ing on his co-partner. One member of a 
firm, therefore, -nithout any express author- 
ity from the other, may discharge a partner- 
ship debt, either by the payment of money, 
or by the transfer to the creditor of any of 
tlie partnership effects, although there may 
not be sufficient left to pay an equal amount 
to the other creditors of the firm. But it is 
no part of the ordinary business of a co- 
partnership to appoint a trustee of all the 
partnership effects, for the pm-pose of selling 
and distributing the proceeds among the cred- 
itors in equal proportions. And no such au- 
thority as that can be implied. And in 
I'^isher v. ilurray [1 E. D. Smith (N. Y.) 341] 
it was held that to support an assignment 
of the whole of the partnership property to 
a trustee, for the payment of debts by one 
partner or any number short of the whole, 
even without preferences, it must be shown 
that it was made imder circumstances that 
rendered it impossible to consult the other 
partners, or from their acts or declarations, 
either before or subsequent thereto, it must 
appear that it was executed with their as- 
sent, or by their authority. 

The court of errors of New York in the 
case of ilabbett v. White, 2 Kern. [12 N, 
y.] 442, by a vote of five judges to two, 
expressed the opinion of the majority, that 
one partner had authority to sell and trans- 
fer all the co-partnership effects directly to 
a creditor of the firm m payment of a debt, 
without the knowledge or consent of his co- 
partner, although the latter is at the place of 
business of the firm, and might be consulted, 
and that such transfer is valid, although the 
firm is insolvent, and tliereby one creditor 
acquires a preference over the other creditors 
of the firm. This was in fact a controversy 
at law between creditors of the firm, and 
there was evidence, although conti-adictory, 
of- the subsequent assent of the non-assenting 
partner. That decision virtually rejects the 
principle of imphed agency, and in my opin- 
ion, it can only be sustained, if at all, upon 
the ground which was not stated by the 
majority, that In a controversy at law be- 
tween creditors, one ci'editor cannot object 
to the validity of such an assignment to an- 
other creditor, but that the non-assigning 
partner alone can make the objection. Such 
is the law, in case of a judgment confessed 
by one partner against himself and his co- 
partners. The judgment is valid until re- 
versed or set aside at the instance of the 
non-confessing partners, and a like sale un- 
der execution issued on such a judgment wiU 
vest a good title in the purchaser of the 
partnership property. Nor can third persons 
or creditors object to such judgment or sale. 
Grier v. Hood, 1 Casey [25 Pa. St.], 430. 

From an examination of the cases, it will 
be found that some peculiar and controlling 
circumstance influenced the decision. A 
distinction seems to exist in some of the 
-cases between assignments directly to cred- 
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iters in discharge of debts, and assignments 
to trustees, giving preferences to creditors. 
And if such distinction really exists, then- 
there should be a difference in the effect 
given TO the one in a suit at law between 
creditors, and to the other in a case of equi- 
ty, by a preferred creditor against the non- 
assigning partner. 

The property of a co-partnership upon the 
insolvency of the firm is considered in equity 
as a trust fund fon the payment of the part- 
nership creditors generally, and equity should 
be slow to enforce an assignment at the 
hands of a preferred creditor. A court of 
equity will readily enforce the trust and 
grant relief in eases where the assignment 
is for the creditors generally, upon the fa- 
vorite maxim that equality is equitj\ This 
principle of equality has always been a fa- 
vorite with a com-t of equit3^ but it has not 
been adopted as a principle of the common 
law. This inequitable principle of the com- 
mon law is, however, being modified by 
legislation. In the two great commercial 
states of New York and Pennsylvania, as- 
signments with preferences to creditors are 
now prohibited by statute, and no doubt the 
prohibition will become general. Such as- 
signments have only been tolerated upon the 
principle that the owner of the property 
has a right to make disposition of it in pay- 
ment of his debts. The courts require that 
all assignments should be fan: and bona fide, 
and not tainted in the smallest degree with 
fraud, and even then, such as give a prefer- 
ence to a creditor or creditoi-s are not fa- 
vored in a court of equity. 

The principle to be extracted from nearly 
all the decisions, appears to be this, "that as 
a general assignment, if it does not dissolve 
the partnership, it at least takes away from 
the partners the right of disposing of the ef- 
fects assigned, aU the members, if they are 
present, have a right to be consulted on such 
a step; that an assignment by one partner 
against the known wishes of another would 
be a fraud upon him and invalid, and an as- 
signment without his knowledge would be 
presumptively so. But if one partner has 
left the country, he must be considered as 
having vested in the other implied author- 
ity to act in all matters for the benefit of 
the firm, and an assignment under such cir- 
cumstances, if fairly made and beneficial to 
the interests of the company, will be sus- 
tained." 1 Am. Lead. Cas. 444. Smith was 
not absent from the eountiy, but he was at 
AVashington, where he might have been writ- 
ten to, or seen personally in four days, or 
telegraphed to in one day. Especially was 
this the duty of the agent of the plaintiffs, 
and Clark, as they had full notice from him 
of his objection to preferring any of tlie 
creditors of the firm. Smith's assent to the 
assignment was essential, under the circum- 
stances, to its validity as to him. If he, on 
his retm-n, had acquiesced in the assign- 
ment, he would be bound by it; but, on the 
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contrary, he gave notice of Ms dissent to the 
assignee, and carried it out, with the aid 
of his co-partners and of the mortgagee, by- 
regaining possession of the property. When 
Smith objected to giving these creditors se- 
cm-ity in preference to others, the property 
was in the possession of Miller, but the firm 
had then the avails of the sale to Miller, 
whatever they were. The return of the prop- 
erty by Miller to the firm does not vary 
the matter in the least, or justify the pre- 
sumption, that Smith had come to any dif- 
ferent conclusion upon the subject of a pref- 
erence. 

The assignment is valid as to Justin. And 
Clark's intoxication is not established by 
the proof to an extent that should author- 
ize the court to pronounce the assignment 
void as to him. When he executed the as- 
signment he Imew what he was doing; he 
was not deprived of his reason or under- 
standing. "Courts of equity as a matter of 
public policy, da not incline on the one hand 
to lend their assistance to a person who has 
obtained an agreement or deed from another 
in a state of intoxication, and on the other 
hand, they are equally unwilling to assist 
the intoxicated party to get rid of his agi-ee- 
ment or deed, merely on the gi'ound of his 
intoxication at the time. They will leave the 
parties to their ordinary remedies at law, 
unless there is some fraudulent contrivance 
or some imposition practiced." 1 Story, Eq. 
Jur. § 231. 

It is not satisfactorily proved that imposi- 
tion was practiced upon Clark by the plain- 
tiff's agent, who procm-ed the assignment, 
but he and the assignee had full knowledge 
of Clark's intoxication while the assignment 
was being written, and that he was labor- 
ing under its immediate effects at the time of 
its execution. They knew that Clark was 
acting in the matter for Smith, as well as for 
himself, and with due regard for the inter- 
ests of Smith, they should have postponed 
the execution of the assignment until it 
could be done with care and deliberation, 
by a sober man. If this circumstance is not 
sufficient to fix upon the transaction the im- 
putation of fraud, it is suspicious, and should 
not be favored in a court of equity. My 
opinion is that the complainants have not a 
proper case for equitable interposition by 
this court, and that the bill should be dis- 
missed. 

NOTE [from original report]. For an ex- 
tended discussion of the doctrine of assignments 
for the benefit of creditors, see opinion of Story, 
J., in Halsey v. Whitney [Case 3S!o. 5,9G4]. 
See, also, SIcGregor v. Ifiliis. 2 Disn. 286; 
Graves v. Hall, 32 Tex. 665. One partner has 
no authority to make a general assignment of 
partnership property (Stein v. La Dow, 13 
Minn. 416 [Gil. 381]; Hughes v, Ellison," 5 
Mo. 463; Ormsbee v. Davis, 5 B. I. 442; Pettee 
V. Orser, 18 How. Pr. 452; Wilson v. Soper, 13 
B. Mon. 411; Fisher v. Murray, 1 E. D. Smith, 
341; Kemp v. Carnley, 3 Duer, 1), not even 
though the other partner be absent from the 
state (Hook v. Stone, 34 Mo. 329), On the ap- 
plication of non-consenting partner, a receiver 
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will be appointed. Wetter v. Schlieper, 6 Abb. 
Pr. 123. It has been held, however, that under 
certain circumstances one partner might make 
a valid assignment of partnership property for 
the benefit of creditors, without preference. 
Lamb v. Durant, 12 Mass. 54; Robinson v. 
Crowder, 4 McCord. 519; Mills v. Barber, 4 
Day, 428. And in Forkner v. Stuart, 6 Grat. 
197, it was held that a sale by one partner to 
a bona fide purchaser is valid though it convey 
the whole stock. 



Case No. 1,732. 

BOWEN V. HEBRIET. 

[1 MacA. Pat. Cas. 310.] 

Circuit Court, District of Columbia. Sept,, 
1854. 

Patents—Isteefekexoe— Right of Appeal from 
Commissioner. 
[No appeal lies from a commissioner's de- 
cision on interference where the issues tried 
were the same, in efEect, as those tried on a 
former interference. Pomeroy v. Connison, 
Case No. 11,259, followed.] 

[Appeal £com decision of commissioner of 
patents. 

[Application by Julius Herriet for a pat- 
ent. From a decision of the commissioner of 
patents on interference, Bowen, assignee of 
John L. Kingsley, appeals. Dismissed.] 

W. P. N. Fitzgerald, for appellant. 

Ghas. M. Keller, for appellee. 

MORSELL, Circuit Judge. On the 16th 
of April, 1852, Julius Herriet made his ap- 
plication for a patent, which was so modi- 
fied afterwards as to present his claim in 
the form in which it now is. In his speci- 
fication he says: "What I daim as my in- 
vention, and desire to secure letters-patent 
for, is making moulds and plates for print- 
ing chai-acters or figm-es of gutta-percha 
or IJadia rubber, compounded with some oth- 
er substance or substances, substantially 
such, as described, which shall give to the 
compound the required hardness and stiff- 
ness, and not destroy its plasticity when in 
a heated state, substantially as described." 
He says his invention consists in producing 
printing-plates and moulds of a preparation 
or compound of which gutta-percha or In- 
dia rubber constitutes the chief ingi-edient, 
which preparation or compound shall be suf- 
ficiently plastic when heated to admit of 
moulding or embossing by pressm'e to form 
a moiild from a form of types, which can 
then be disti-ibuted, and the printing-plate or 
plates thus formed by the mould or moulds, 
when produced and cold, will be sufficiently 
hai-d to present sharp lines and angles and 
to resist the required pressure for practical 
and economical pxirposes, and when worn 
out admit of being worked over again by be- 
ing reheated. He says as to the composi- 
tion: "I take by weight three parts of gutta- 
percha or three parts of India rubber or 
caoutchouc, and three parts of finely-pul- 
verized graphite or soap-stone, or plaster of 
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Paris, or chloride of lime, or per-oxide of 
manganese, or other equivalent, and by 
gi'inding or otherwise in a heated state mis 
them together as in the manufacture of the 
usual compounds of gutta-percha or India 
rubber." 

During the pendency of this application, 
that is to say, on the 23d of January, 1853, 
a patent for a composition of matter con- 
sisting of g-utta-pereha, oxide of iron, and 
oxide of antimony had been granted to John 
L. Kingslej'. On the 5th of February, 1853, 
tlie commissioner in his letter directed to 
Ilerriet states: "A patent Avas granted to 
John L. Kingsley in the early pai't of Janu- 
ary, 1853, for the use of a composition which, 
as far as can be ascertained from your 
specification and modified amended claim, 
is the equivalent of yom-s; or, to say the 
least, it performs all that you claim to do. 
Now, unless you are enabled to point out 
something specific which you have done that 
was not done by Mr. Kingsley, this refer- 
ence must stand as a bar to the grant of 
your claim. If you regard the point of the 
invention in the two cases as the same, but 
■dispute the priority, then you will of course 
call for the declaration of interference." 

At the request of the parties an interfer- 
ence was declared between Herriet's appli- 
cation and Kingsley's patent on the 23d of 
July, 1853, and a hearing was appointed for 
the 5th of Septembex', 1853, under which au- 
thority testimony was taken and filed by 
HeiTiet On which 5th of September, the 
■das'- set for the hearing, Kingsley filed a new 
application for a gutta-percha composition 
for stereotyping, which in substance states 
bis claim to be making a composition or 
compositions that can be hardened at will or 
made soft when required without deteriora- 
tion, using the natural or uneured gums, 
gutta-percha, or caoutchouc or India rubber 
as a basis for his compositions, and combin- 
ing therewith any and* all foreign or other 
substances which will render a composition 
wholly or partially rigid when required for 
use, that is, when used for moulds or for 
I)lates for stereotype purposes, and the adap- 
tation of these plates to printing for all 
stereographic or letter-press printing. The 
particular description of foreign substances 
particularizes a great number, embracing 
metals, stones, allcaline earths, hard gums, 
resin, and glue; after which he says: "One 
of these compounds being as follows, viz.: 
Mix one pai-t of per-oxide of antimony with 
nine parts of per-oxide of iron, both being in 
the form of impalpable powder, and these I 
gi'ind into gutta-percha, in the proportion of 
one poimd of gum to one pound of mixed 
powder, the same being ground together in 
the ordinary way of mixing the gums for 
use, by grinding the same between two rol- 
lers of difCerent running speeds." 

Under these circumstances, the day of 
hearing was postponed to the first Monday 
in October. A new interference, embracing 



1 Kingsley's new application and a patent of 
Leonardo Westbrook of July 19th, 1853, the 
application of T. N. Dickenson, and that 
of Herriet, was ordered for the first Mon- 
day in October. On the 10th of December, 
1853, the case was finally decided by the 
commissioner on the whole of the testi- 
mony taken in the interference between said 
parties Herriet— Kingsley, Dickenson, and 
Westbrook. He says, after the most care- 
ful consideration of the testimony in this 
case, Julius Herriet is found to be ilie first 
inventor of the subject-matter of tlie pres- 
ent interference. The reasons are more fully 
stated in a paper on file. A patent will 
therefore be issued to the said Herriet im- 
less some of the other parties appeal from 
this decision within thirty days from this 
date. Dickenson had withdrawn his appli- 
cation, and no appeal was prosecuted by 
Westbrook; so that the only part of the 
case now before me is that which was be- 
tween Kingsley, assignor of Bowen, and 
Herriet. 

It is apparent on the face of these pro- 
ceedings that the subject which claims the 
first consideration is that which is connected 
with jny jui'isdiction; that is, whether the 
essential part of the issue between these 
two parties on which the decision just recit- 
ed is grounded was not the same with the 
subject^onatter of the patent panted to 
Kingsley in January, 1853, alluded to in the 
first interference declared. 

For the purpose of a comparison, let the 
facts be noticed in the last branch of liis 
specification filed in this case, in which he 
particularly states the foreign substances of 
which Ms composition consisted. He says: 
"Mix one part of per-oxide of antimony with 
nine parts of per-oxide of iron, both being 
in the form of impalpable powder, and these 
I grind into gutta-percna, in the proportion 
of one pound of gum to one poimd of the 
mixed powder, the same being gi'ound to- 
gether in the ordinary way of mixing the 
gums for use," «&c. In the other part of 
his specification he claims for his composi- 
tion a gi-eat number of other foreign sub- 
stances; but, as he himself says, the oxides 
were the best for the purpose of the inven- 
tion. 

In the testimony taken in this case since 
he filed his schedule he says that he had 
been experimenting for a number of years 
up to the year 1849 to discover a suitable 
composition with gutta-percha for plate and 
moulds for stereotyping purposes, and found 
the materials did not sufficiently harden the 
gum; that he had previously experimented 
with India rubber, but found that not so 
hard as gutta-percha. After stating particu- 
larly a gi-eat number of such foreign sub- 
stances used by him in each of said years 
1845, 1846, 1847, 1848, and 1849, he says in 
this last year he tried, in a compound with 
gutta-percha, the oxides of iron and anti- 
mony, which he found to answer best and to 
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liai'den better than any other composition 
which he had made. To use his own lan- 
guage, he says: "As I mix per-oxide of iron 
and antimony, they form a chemical combi- 
nation with the gum, and render it much 
harder than any other substance that I have 
"been able to find. My composition made of 
those materials is as hard as copper; it is 
very much harder than gutta-percha." Such, 
then, being the facts on the pai-t of the ap- 
pellant, I think I cannot be mistaken in the 
<leduction than in the estimation of Mv. 
Kingsley the two foreign agents— oxide of 
iron and antimony, with gutta-percha chem- 
ically combining in the composition— were, if 
not the only sufficient foreign substances, 
neatly the best. 

It is true Herriet contends, and has offer- 
■ed proof for the pm-pose of showing, that 
a mixture of graphite or the other substan- 
■ces, as stated in his specification, in com- 
position with gutta-percha, are, or would be, 
sufiicient; but it is not proved or pretended 
that they are the best or better for the pur- 
pose or more than equivalent to those stated 
In Kingsley's patent. If, then, there be no 
doubt that the required consistency and 
hardness of gutta-percha or the other gum 
for stereotyping piu'poses have been discov- 
•ered by Kingsley to have been perfectly 
■effected by the process or application of the 
foreign agents mentioned in his patent, (and 
I think there can be none,) then what is the 
Tule of patent law? Cm-tis says: "Where 
the invention or subject-matter is the pro- 
■cess of making a particular thing, which 
may or may not be made by more than one 
process, the inquiry will be whether it has 
Ijeen made by the use of the process covered 
"by the patent." In section 145 he says: "It 
is therefore essential that the specification 
should describe some practical mode of car- 
rying the principle into efEect, and then the 
subject-matter will be patentable, because 
It will be, not the principle itself, but the 
mode of canying it into effect; and on the 
■question of infringement it will be for the 
jury to say whether another mode of carry- 
ing it into effect is not a colorable imitation 
of the mode invented by the patentee." In 
section 146 he states the rule to be, that 
although the specification, after having de- 
scribed the application of the principle by 
some contrivance or arrangement of matter, 
omitted to claim all the other forms of ap- 
paratus or modifications by which the prin- 
ciple might be applied beneficially. Yet the 
patent does cover all tliese without par- 
ticular description, by covering the applica- 
tion of the principle. Again, section 229 
<same book), it is laid down "that wherever 
the real subject covered by the patent is 
the application of a principle in arts or man- 
ufactm-es, the question on an infringement 
will be as to the substantial identity of the 
principle and of the application of the prin- 
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ciple; and consequently the means, machin- 
ery, forms, or modifications of matter made 
use of will be material only so far as they 
affect the identity of the application." 

It must therefore satisfactorily appear 
that, according to the rules of law applica- 
ble to the foregoing facts, the change, if 
any, made in the invention aforesaid by the 
composition formed by the application of 
any of the other different Idijds of foreign 
substances did not materially vary the iden- 
tity of them, but must be considered as a 
mere substitute; and therefore the issue 
tried as between these parties was essen- 
tially that formed under the first original 
declaration of interference and the appeal 
virtually by a patentee. For the foregoing 
reasons, and upon the authority of the de- 
cision in the ease of Pomeroy v. Connison, 
decided by Judge Oraneh in the year 1842 
[Case No. 11,259], to which I particularly re- 
fer, my opinion is that I have no jurisdic- 
tion of the appeal of Bowen, Assignee of 
Kingsley, v. Herriet, and shall, with this 
opinion, return the papers, specimens, &c., 
to the patent office. 



Case No. 1,733. 

BOWEN et al. v. HOWARD et al. 

[5 Cranch, C. 0. 308.]^ 

Circuit Court, District of Columbia. March 
Term, 1837. 

ExECUTiox— Property Sobject to Levy. 

A judgment of a justice of the peace cannot 
be seized and sold under a fieri facias issued 
by a justice of the peace. 

Bowen & Dowling filed their bill in equity 
for an injunction to prevent the present de- 
fendant, Howard, from issuing execution 
against them, upon a judgment for $33.50, 
which he had recovered against them, and 
which they had paid and satisfied to one 
Thomas Lloyd, who purchased the judg- 
ment at a sale thereof, by a constable who 
had seized it upon a fieri facias issued by 
one against the said Howard, and sold it 
under that execution. These facts being 
stated in the bill, an injunction was granted 
by the chief judge, in vacation, on the 2d 
of November, 1833. The bill was taken for 
confessed, for want of the answer of the de- 
fendants, and upon the complainants' mo- 
tion for a decree for a perpetual injunction. 

THE COURT (THRUSTON, Circuit Judge, 
absent), upon considering the bill, was of 
opinion that the judgment could not be seized 
and sold under a fieri facias against the cred- 
itor in the judgment, and dissolved the in- 
junction; whereupon the complainants dis- 
missed their bin. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case M"o. 1,724. 

b6t\^N et al. V. KENDALL, 

[Brunner, Col. Cas. 704;^ 23 Law Rep. 538.] 

Circuit Court, D. Massachusetts. 1860. 

Kemoval of Cause — Effect ox Injunction — Ac- 
counting TO Chakge Mortgagee with Usury 
— Mortgage — Power of Sale in. * 

1. On the removal of a cause an injunction 
granted by the state court falls; the motion 
for an injunction must, be renewed in the cir- 
cuit court. 

2. A mortgagee will not be reauired to ac- 
count, that he may be charged with usury. 

3. A power in a mortgage to sell the mort- 
gaged property is a matter of contract and will 
not be overthrown by the court. 

In equity. The bill in this case [by Simon 
BowenJ was brought In the supreme court 
of Massachusetts for Bristol county, in Sep- 
tember last, and an injunction was granted 
by that com-t to resti-ain the defendant from 
selling certain real estate situated in Attle- 
borough, particularly described in a certain 
mortgage made by Hervey M. Richards, to 
Benjamin Hoppin, to secure the payment of 
twenty-five tlionsand dollars. The defendant 
being a citizen of Rhode Island, the suit, up- 
on liis petition, was removed from the state 
court to the United States circuit court to 
be entered here on the next May term, and. 
the supreme court thereupon, according to 
the act of congress," in such case made and 
provided, could proceed no further. Taking 
advantage of this state of affairs, the defend- 
ant gave notice, and was proceeding to sell 
the real estate this day, when the bill in 
equity and transcript of proceedings in the 
state court were filed in this court, and an 
application made for an injunction to re- 
strain him from such act. It was suggested 
to the com't here: 1. That this court could 
not proceed because the cause was not to 
be entered here until the coming May term. 
2. That this court could not grant an injunc- 
tion because they had not ordered sufficient 
notice to the adverse party. 3. That the 
court could not do so without fully inquiring 

^ [Reported by Albert Brunner, Esq., and here ! 
reprinted by permission.] 

^ [From 23 Law Rep. 538:] The act referred 
to is the act of 1789, c. 20, § 12 (1 Stat. 79). It 
provides "that if a suit be commenced in any 
state court against an alien, or by a citizen of 
the state in which the suit is brought, against 
a citizen of another state, and the matter in dis- 
pute exceeds the aforesaid sum or value of five 
hundred dollars, exclusive of costs, to be made 
to appear to the satisfaction of the court; and 
the defendant shall, at the time of entering his 
appearance in such state court, file a petition 
for the removal of the cause for trial into the 
next circuit court, to be held in the district 
where the suit is pending, * * * and offer 
good and sufiicient surety for his entering in 
such court, on the first day of its session, copies 
of said process against him, * * * it shall 
then be the duty of the state court to accept 
the surety, and proceed no further in the cause; 
and the said copies being entered as aforesaid 
in such court of the United States, the court 
shall then proceed in the same manner as if it 
had been brought there by original process." 



into all the facts. [An injunction was grant- 
ed, but subsequently dissolved.] 

Ellis Ames, and B. Sanford, for petitioners, 
B. R. Cui'tis, for respondent. 

SPRAGUE, District Judge, held, that in a 
pressing case like the present, he should 
deem the written notice given by the plain- 
tiffs to the defendant of this application^ 
coupled with the evidence that it was well 
tmderstood by the defendant, as sufficient; 
that he should grant the injunction at once, 
inasmuch as the supreme court of the state 
had already done so, and that injunction had 
not been judicially dissolved; that he was- 
not prepared to say that the defendant would 
not be punishable by the state court for a. 
contempt, if he proceeded to violate their in- 
junction. But as it seemed to be understood 
that the supreme court of the state would 
proceed no fm-ther, this com-t would forth- 
with gi-ant an injunction to resti-ain the sale. 
Whether the respondent would be liable to 
an attachment, should he proceed to make 
the sale before the injunction could be regu- 
larly served on him, it being shown that he 
had notice of this application, he had no oc- 
casion now to determine. 
Injunction issued. 

The counsel for the defendant, on a subse- 
quent day, moved that the injunction be dis- 
solved. 1. Because no sufficient notice was 
given to the adverse pai-ty before this in- 
junction was granted. 2. Because this com't 
has no power to act in the premises. No bill 
in -equity has been properly entered, or can 
be properly entered in this com-t before the 
next May term. The bill in the state .com-t, 
where the injunction was first gi-anted, w^as 
virtually a dead letter after the removal from 
that court, and the injunction fell with it; 
and both are inoperative until the next 
May term of this coiu't, when the bill could 
only be properly entered here, and a new in- 
junction could not be granted here until that 
time, and the injunction of the state court 
was in fact dissolved when the cause was 
taken from that coui-t. 3. There were no 
merits in the plaintiffs' bill, and an injunc- 
tion was not necessary. 

SPRAGUE, District Judge. "It could not 
have been the intention of congress to allow 
a party to dissolve an injunction at his pleas- 
ure (no matter how important it was), simply 
by removing the case into a court of the 
United States." 

Mr. Curtis. "Undoubtedly eongi-ess did not 
intend to do it; but my ground is that they 
have done it, as they have done a great many 
other things which they did not at the time 
intend to do. I think Judge McLean in Ohio 
has so decided." 

SPRAGUE, Disti-ict Judge. "I will hear 
you first upon tlie merits." 

An affidavit of the defendant was then 
read to show that the defendant was right- 
fully proceeding to sell under a power of 
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sale mortgage, vrhicli was good and valid, 
and in his Lands as an innocent purcliaser, 
and that the plajntiffs had directly, positive- 
ly, and repeatedly, in writing, recognized it, 
and admitted its validity, and thereupon de- 
fendant asks this com't to dissolve this in- 
junction. That it would not be equitable 
for persons who had caused another to pur- 
chase, imder an appearance that all was 
right, to turn around and repudiate the sale. 
The plaintiff now alleges usury as a corrup- 
tion of the contract between the maker and 
the original mortgagee. If this were so, it 
is contended that a court of equity will not, 
or ought not, to stop a sale of the propei-ty 
under the mortgage, unless the balance ad- 
mitted to be due is brought into court or 
tendered. Iklore than that, the party who 
sets up usurj' and flies to a court of equity, 
must come with clean hands. He must 
bring in the money actually advanced, with 
interest, or show his readiness and ability to 
refund it. That is not equity which permits 
a man to hold all he gets, and take back all 
he gave. But this contract was made in 
Rhode Island, and by the law of that state 
it must bo construed, and by the laws of 
that state there is no penalty which can here 
be enforced. At any rate, let the contract 
be as it may, no court of equity will enforce 
a triple penalty, nor can it be enforced, even 
at law, before usury has actually been paid. 

Tlie counsel for plaintiffs contended: 1. 
That the defendant was not proceeding to 
sell in the manner pointed out in the mort- 
gage. 2, That the state courts where the 
bill was originally filed can, by law, proceed 
no fm*ther after the removal of the cause 
therefrom. But by a petition now filed here 
in the nature of a bill of equity, whereby all 
the facts stated in the bill are adopted, and 
the record of the state court produced, the 
plaintiffs now make themselves plaintiffs 
here, and are in the same position as a plain- 
tiff who files his bill at rules or in vacation. 
In England in cases of extreme necessity, 
waste, or emergency, injunctions have been 
gi'anted on a petition before any bill had 
been filed. This is a suit in com-t, of which 
this com-t will take cognizance. 3. The no- 
tice was given, and the party actually was 
represented here, and his representative 
made suggestions to the com*t, and after- 
ward said he would withdraw, but not until 
he had been heard and the decision was 
made against him. 4. As to the merits, the 
plaintiffs are ready to meet the questions 
when answer is made. The case cannot be 
tried on a preliminary motion. It would be 
a practical demurrer, which would precipi- 
tate a heai-ing before evidence taken. The 
injxmction has been granted. The time for 
hearing on that question has gone by. The 
defendant must now put in his answer be- 
fore he asks for its disposition. 

On the merits om: answer is: 1. That 
Ke}idall, the defendant, had knowledge of all 
the facts touching usury. 2. That whether 
3FED.CAS. — 67 



he knew It or not, the law is peremptory, 
and gives the plaintiffs a right to deduct 
the whole amount of usiu:y, and triple the 
amount; and usury can be set up against 
even an innocent pm-chaser. In this case 
the defendant took the note overdue. 

SPRAGUE, District Judgei The original 
injunction in this case was ordered by the 
supreme judicial court of this state October 
24th, and the case was then removed from 
the state court to be entered at the next 
term of the United States circuit court, to 
be held in May, 1S61. Thereupon the bill of 
complaint and transcript of the proceedings 
in the state court were filed in this court, 
together with an application for an injunc- 
tion; and on the 16th instant an injunction 
was granted here. This was done on the 
ground that there existed a pressing emer- 
gency to prevent a sale which was to have 
taken place that very day. It seemed to the 
court at the time that the urgency of the 
case requu-ed their interference, and that, 
too, without delay. But the question is now 
presented, had this court power to grant 
that injunction? Such power has been de- 
nied by the counsel. This case had been 
removed from the state court That com-t 
could proceed no further in the suit, and the 
defendant was not boimd to enter the case 
here until May next. It is contended that 
thereby the injunction of the state court be- 
came void, and that the defendant could act 
without regard to it. This court does not 
imdertake to decide how far that is ti-ue, o'r 
how far the defendant might become liable 
as for a contempt of court if he shotdd vio- 
late the injimction before it was in some 
other way dissolved. Suppose the injunc- 
tion granted by the state court had been .to 
restrain a man from selling a negotiable 
note fraudulently obtained, could a party 
folding the note haye his case removed into 
-the United States courts and then sell the 
liote^in five minutes after he had caused the 
action to be removed? This court feels cer- 
tain that* congress never intended to pro- 
duce such a result. There is, however, great 
difficulty in so construing the act of con- 
gress. It is highly important that the cause 
should come within the jurisdiction of this 
court immediately on its removal from the 
state court; and yet such is the frame of the 
statute of the United States as to render' it 
difficult, by any fair construction of its lan- 
guage, to sustain such immediate jurisdic- 
tion. This is the first lime the question has 
been-presented, and it need not now be de- 
cided; for by the view which I take of the 
case, 'it may be otherwise disposed of. When 
the application for this injunction was made, 
it was represented that delay would be ruin- 
ous, "and the only pmrpose of the court in 
granting the injunction so promptly was to 
hold the property just as it was until fur- 
ther examination could be had. And I shall 
-consider the question whether there ought 
to be an injunction upon the respondent' in 
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the same manner as if the application there- 
for had now been heard for the first time. 

The plaintiffs in their bill ask for an ac- 
count, and to be allowed to redeem. For 
what is the respondent to account? Not for 
rents and profits, for he has never been in 
possession. It is indeed alleged that some 
payments have been made to his assignor, 
the original creditor, but these paj'ments are 
indorsed on the notes, and were weU known 
to the plaintiffs. The only ground urged for 
an account is, that credit should therein be 
given for a statute penalty for nsm-y taken 
by the original creditor. It is not set forth 
in the bill at what place the conti-act was 
made, or where it was to be performed. It 
is not alleged that the defendant or his as- 
signor has been guilty of a breach of any 
law of the state of Rhode Island or of Mas- 
sachusetts. It is claimed that three times 
the amount of usury said to have been paid 
should be deducted under the law of Massa- 
chusetts- The real estate mortgage is in 
Massachusetts, but from the slight proof we 
have, it is probable that the conti'act was 
made, and to be performed in Rhode Island, 
and if so, then the laws of Rhode Island 
would govern it The defendant, under oath, 
expressly denies all knowledge of any usury, 
and declares himself to be an innocent pur- 
chaser for a full consideration, and no one 
contends that he has personally received 
usury. Now this court, sitting as a court of 
equity, would not require from the defend- 
ant an account in order that he should 
charge himself with such a penalty. In this 
case the defendant had nothing to do with 
the alleged usury, or with any payment or 
receipt of it, and it is much better known to 
the insolvent debtor what sums have been 
involved in his dealings with the original 
mortgagee. 

It is said that the plaintiffs wish to redeem 
and prevent the sale under the power con- 
tained in the mortgage, and allege that the 
defendant is not disposed to execute that 
power fairly, and with due discretion. But 
if the plaintiffs wish to redeem, they should 
bring their money into coiu:t, or tender it, 
or at least make it certain that the defend- 
ant can have it. Here no money is ten- 
dered; no security offered. If a deprecia- 
tion of the property takes place, the whole 
loss may fall on the defendant, and he has 
already offered to make a discoimt if the 
plaintiff will redeem, and to give an exten- 
sion of time if security is given for the pay- 
ment of the debt. Is it reasonable, then, to 
place the holder of the mortgage in a -condi- 
tion to lose a portion of his debt by causing 
delay, when the property is yielding but 
little? This ground cannot warrant the in- 
jimction. 

As to the conduct of the sale, we need only 
say that the power of sale is a matter of con- 
tract, and should not be overthrown by the 
court If the defendant exercises his right, 
and executes the power of sale, he is re- 
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sponsible for good faith, and must use prop- 
er care and discretion in the conduct of it. 
If he is guilty of a breach of trust, he must 
answer for that hereafter. Hjs pecuniary 
ability is unquestioned, and the plaintiffs do 
not contend that there is any want of means 
to answer for his good conduct. It is said 
that the advertisements of the sale are in- 
sufficient. But they seem to be all that the 
contract between the parties has required. 
And if the plaintiffs consider the three news- 
papers which contain the notice of sale in- 
sufficient, they can easily advertise in other 
papers, and describe the property as fully 
as they please. Under the tei'ms of this 
contract the court will not order the creditor 
to divide up the mortgaged estate, or to seU 
it by retail, or in parcels. The defendant is 
bound to use good faith, and to endeavor to 
sell the estate for the most it will bring. 
He acts on his own responsibility, and the 
com-t will not now express either approba- 
tion or disapprobation of the com-se he pro- 
poses to pursue. He acts under his contract, 
and must do his duty to all concerned. I 
shaU order the injunction to be dissolved. 
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Case No. 1,7S5. 

BOWEN V. WATERS. 

[2 Paine, 1.] * 

Circuit Court, S. D. New York, Oct. Term, 
1S27. 

Specific Pekformaxce— Requisites or Con- 
tract — Mistake. 

1. On a bill for siieeific performance, the 
rule of courts of equity is, that the agreement 
should be certain, fair and just in all its parts, 
and that all the material parts should be known 
to both parties; and if any of these inforedients 
be wanting in the case, a decree will be re- 
fused. 

[See Kendall v. Alroy, Case No. 7,690; Smith 
V. Burnham, Id. 13,019; Oaldey v. Ballard, 
Id. 10,393; Kins v. Thompson, 9 Pet. (34 
U. S.) 204; McConnell v. Lexington, 12 
Wheat (15 U S.) 582.] 

2. The contract of which specific performance 
is sought ought not only to be proved, but the 
terms of it should be so precise that neither par- 
ty could reasonably misunderstand them; and 
if it be vague or uncertain, a court of equity 
will not exercise its extraordinary jurisdiction 
to enforce it, but leave the party to his legal 
remedy. 

3. Nor will it compel a specific performance 
where the contract is a hard or unreasonable 
bargain, or where there has been any sort of 
surprise which renders it unfair to call for an 
execution of it 

4. There is a very important distinction run- 
ning through the cases between ordering a con- 

* [Reported by Elijah Paine, Jr., Esq.] 
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tract to be rescinded and decreeing a specific 
performance; and the latter kind of relief is 
often denied' even where the circumstances are 
not sufBciently strong to induce the court to re- 
quire the contract to be given up. 

5. Although a party contracting through an 
agent, being ignorant of facts with which his 
agent was acquainted, may yet have bound him- 
self at law, it does not follow that a specific 
performance would be decreed if there was 
clearly such a mistake or misattprehension as 
to the subject-matter of the contract as to 
render it unjust or inequitable to enforce it. 

IJn equity. Bill by Ephraim Bowen against 
Jason Waters for specific performance. Bis- 
missed.] 

R. Sedgwick, for eomplainants. 
H. Ketchum, for defendants. 

THOMPSON, Circuit Justice. The biU in 
this case was filed to compel a specific per- 
formance of a contract alleged to have been 
entered into by the defendants for the pur- 
chase of a cotton factory at Newport, on the 
east side of Canada Greek, in the county of 
Herkimer.= The contract, if at all concluded 

'It is a matter of discretion in the court 
whether or not to decree a specific performance; 
not dependent, however, upon tiie arbitrary 
pleasure of the court, but regulated by general 
rules and principles. Rogers v. Saunders, 16 
Me. 92. When a contract in writing is certain, 
fair in all its parts, is for an adequate consid- 
eration, and is capable of being performed, it 
is a matter of course for a court of equity to 
decree performance. Id. The performance 
may in a proper case be decreed, where the par- 
ty has lost his remedy at law. Id. But negli- 
gence in the performance of contracts, are 
not thereby to be encouraged; and the party 
seeking performance must show that he has not 
been in fault, but has taken all proper steps 
towards performance on his own part, and has 
been ready to perform. Id. Where the bind- 
ing efficacy of a contract has been lost at law 
by lapse of time, a court of equity will grant 
relief, where time is not of the essence of the 
contract. Id. A written agreement concern- 
ing lands may be enforced in equity, although 
binding only on the party to be charged. Id. 
The court will not compel a specific perform- 
ance, where the remedies are not mutual, and 
where the party who is not bound, lies by to 
see whether it will be a gainful or a losing 
bargain to abandon it in the one event, and in 
the other to. consider lapse of time as nothing, 
and claim a specific performance. Id. A bill 
for a specific performance, by a vendor against 
a purchaser, is not to be dismissed upon the 
mere ground that the vendor's title was not 
perfect at the time of filing the bill. Dutch 
Church V. Mott, 7 Paige, 77. A specific per- 
formance may be decreed if it appears by the 
master's report that the vendor is in a situation 
to give a perfect title, except where the pur- 
chaser has been materially injured by the de- 
lay. Id. A party having an equitable title by 
a contract, complete in all its parts, is entitled 
to a specific performance of course. Buchan- 
non V. TJpshaw, 1 How. [42 U. S.] 84. The 
specific performance of an agreement is not a 
matter of right,, which a party can demand 
from a court of equity, but is d. matter rest- 
ing merely in the sound discretion of the court. 
Tobey v. County of Bristol [Case No. 14,065]. 
Equity views a bond conditioned to convey 
land as articles of agreement, and will decree 
a specific performance of the condition, Fitz- 
patrick v. Beatty, 1 Gilman, 454.. A party can- 



between, the parties, is to be collected from 
sundry letters which passed between some of 
the parties in relation to this purchase. And 
one of the diflSculties in the case is, to as- 
certain with any satisfactory certainty and 
precision, from this correspondence what the 
contract was. The great question seems ta 
be as to the nature and extent of the water- 
privilege embraced within the contract, and 
which, was to be conveyed by the complain- 
ants to the defendants. 

It seems to be admitted by the bill, that 
this privilege was, at least, water sufficient 
at ail seasons of tiie year to drive one thou- 
sand spindles in certain machinery called 
water-frames, and the necessary apparatus 
and machinery to prepare cotton for spin- 
ning, according to the practice in January, 
1812, and sufficient water for a machine-shop 
to make and repair machinery for the use of 
said miU and factory. On the part of the 
defendants it is contended that there was no 
such limitation upon this water-privilege; but 
that the complainants were to convey to 
them the first water-privilege sufficient to 



not compel the specific performance of a con- 
tract in a court of equity, unless he shows that 
he himself has specifically performed, or can 
justly account for the reason of his non-per- 
formance. Scott V. Shepherd, 3 Gilman, 483. 
If a party seeking to enforce a specific perform- 
ance wishes to set ofE against the amount to be 
paid by him, an indebtedness to him from the 
other party, he should lay the proper foundation 
for it in his bill, or he cannot be relieved. Id. 
A bill in equity to enforce the specific perform- 
ance of a contract, must show a complete per- 
formance of all the stipulations on the part -of 
the complainant to entitle him to a decree. 
Church V. Jewett, 1 Scam. 54. A party seek- 
ing the specific performance of a contract, for 
the sale and conveyance of a tract of land, 
cannot excuse himself for not tendering the 
purchase money, when due, upon the ground 
that the vendor had conveyed the land to a 
third person. Doyle v. Teas, 4 Scam. 202. An 
application for the specific performance of a 
contract, is addressed to the sound legal discre- 
tion of the court. Frisby v. Ballance, Id. 287. 
It is no objection to enforcing the performance 
of a contract for the sale of the lands in be- 
half of the vendee, that the vendor did not own 
the lands when the contract was made. If 
he can make a good title to all at the time of 
the decree, the court will direct him to convey 
the whole; if he can make title to a part only, 
the vendee may take such part with a compen- 
sation for the residue. Allerton v. Johnson, 3 
Sandf. Ch. 72. If the vendor contracts to sell 
land, and the iitle of a part of it fails, the ven- 
dee may claim a specific performance of con- 
tracts, as to that part of the land to which the 
vendor can give him a title, and for a compen- 
sation in damages as to the part of the land 
to which the title fails. Morss v. JElmendorff, 
11 Paige, 277. The court of chancery may de- 
cree the specific performance of a contract for 
the sale of lands lying in another state, where 
the party who is to make the conveyance is 
within the jurisdiction of the court, and has 
been served with process. Sutphen v. Fowler, 
9 Paige, 280. And where the defendant in 
such a suit is an infant, the proper decree is, 
that he convey the legal title to tiie premises 
when he arrives at the proper age to enable 
him to do so, according to the laws of the state 
where the property is situated; and that in 
the meantime the vendee be permitted to re- 
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drive whatever number of spindles they 
chose to put into the factory, and the use 
of water for a machine-shop for whatever 
machinery they might wish to make. The 
correspondence was not carried on in the 
name of all the parties, and some parts of it 
cannot be understood as being in behalf of 
the parties to the present suit. It was com- 
menced in the summer of 1825, by a letter 
from Jason Waters to Epln-aim Bowen, mak- 
ing some inquiries in relation to the factory. 
To which Bowen on the 16th of September, 
1825, answered, and among other things stat- 
ed, "that the cotton-mill has secured to its 
owners at all times a sufficiency of water 
in preference to all other mills to turn and 
operate one thousand spindles _ of water- 
frames, with a machine-shop and prepara- 
tion for spinning cotton as in the year 1812," 
and at the close of the letter adds, "if after 
waiting a reasonable time we do not hear 
from you, we shall conclude that you do not 
mean to purchase." On the ICth of Novem- 
ber following, this letter was answered de- 
clining to make the purchase, and inquiring 
whether a lease of the cotton-factory could 
be had. This was refused. Thus the treaty 
for a purchase must be considered as broken 
off. And it is proper here to notice, that 

ceivo and retain the possession of the property. 
Id. The owner of two lots which had been sold 
on an execution against him, agreed with M. 
that she should buy one of the lots, and pay 
the price by redeeming both from the sheriff's 
sale. M. was to take a deed from the sheriff, 
pay all liens and charges, and on receiving the 
surplus, beyond the price of the one lot, with 
interest at a day fixed, was to convey the other 
lot to the vendor; or if such payment were 
not made, was to retain both lots. The ven- 
dor was, by a like covenant, to give possession of 
the lot sold to M. Held, that by the agreement, 
M. became the purchaser of the one lot, and 
took the other lot as a security for her ad- 
vances beyond the price of the former; and 
that she was hound to convey to the vendor, 
on being refunded such excess, with interest. 
Barton v. May, 3 Sandf. Ch. 450. Held, fur- 
ther, that if the contract were to he treated as 
an agreement by il. to sell the other lot to the 
former owner, on payment of- such excess, and 
receiving possession of the one at the time stip- 
ulated; a partial failure to deliver possession 
at that time, would not warrant M. in refusing 
to convev the other lot, on receiving the excess. 
Id. "Where parties contracted for the sale of 
land, for a gross sum or price, under a mutual 
mistake as to the quantity contained in the 
parcel sold, believing it to contain about a fourth 
more than its actual contents, and the vendee 
has taken possession, made valuable permanent 
improvements, and paid nearly all the price; 
equity will compel the vendor to convey the 
land actually owned by him, with a ratable de- 
duction from the price for the deficiency. Voor- 
hees V. De Meyer, 3 Sandf. Ch. 614. D. sold 
to G. bv an executory contract, two lots of 
wild land, which, by the survey and location 
thereof, made foi.' D. and others, contained ISIV2 
acres; the one intending to sell, and the other be- 
lieving that he was buying the lots as thus sur- 
veyed. It turned out that in making such sur- 
vey and location, the surveyor had extended 
and marked his line beyond the ti-ue boundary 
of the tract he was laying out, and had thereby 
included 43^/^ acres in D.'s two lots, to which 
he never had any right or claim. Held, that 



Jason Waters had thus far acted with the 
view and expectation that a Mr. Wolcott 
would imite with him in the pm'chase, and 
not the other defendants. It is material to 
notice this, because the letter of the 16th of 
September is the only one that speaks of the 
water-privilege particularly. The subsequent 
correspondence after the other two defend- 
ants became 4n any manner parties to it, 
only speaks of the cotton-factory and appur- 
tenances in general terms; and when any 
mention is made of the water-privilege, it is 
spoken of as the first water-privilege. -If 
the letter of the 16th of September is consid- 
ered as sufficiently designating the extent of 
the water-privilege, the inquiry woiild arise, 
how far the other two defendants were 
bound by the communication to Jason Wa- 
ters, at a time when they had no interest or 
concern in the purchase. ■ 

Jason Waters, in his answer, admits he re- 
ceived the letter of the 16th of September, 
but states that as he had then relinquished 
the idea of purchasing the property, he only 
read the letter and filed it away, and paid 
little attention to its contents, and that he 
did not show it to the other defendants or 
either of them, or communicate to them the 
contents; and the other defendants deny 

this was a case of mutual mistake. That the 
deficiency was not in the subject-matter of the 
contract,* for that was the two lots as marked 
and surveyed for D.; but that the difiiculty 
was in giving title to that subject-matter. Id. 
ISquity will not compel a purchaser to take land 
which is involved in a doubtful and disputed 
question of boundary. Id. In a suit by the 
vendor, to compel the specific performance of a 
contract for the purchase of land, a perform- 
ance may be decreed, if the complainant is 
able to make a perfect title to the premises at 
the hearing. Baldwin v. Salter, 8 Paige, 473. 
But where the complainant asks for an injunc- 
tion to restrain the defendant from parting with 
the property which was to be transferred in 
pavment of the complainant's land, or for a 
receiver of such property, he must show that he 
is in a situation to fulfil the contract; and it is 
not sufficient to show that he may possibly be 
able to perform the contract at the hearing of 
the cause, but he must show a present ability 
to perform it, where the defendant has a right 
to require an immediate performance of the 
agreement. Id. The granting a specific per- 
formance is not a matter of right but is always 
a matter of sound and reasonable discretion, 
which grants or withholds relief, according to 
the circumstances of each particular ca^e. 
Mathews v. Terwilliger, 3 Barb. 50. Where the 
vendee, in a contract for the sale of land', gave 
notice to the vendor of his refusal to perform 
the contract, held, that no tender of a deed by 
the vendor was necessary, in order to sustain 
a bill for specific performance. Crary v. Smith, 
2 Comst. [2 N. Y.] 60. Where in a contract for 
the sale of lands, the purchase-money is to be 
paid or secured, and the conveyance executed, 
on a particular day, and neither party performs, 
or offers to perform on the day, either party 
may claim specific performance in equity, mak- 
ing' the offer incumbent on him in the bill; and 
the failure to make a tender before the com- 
mencement of the suit, will only affect the 
question of costs. Stevenson v. Maxwell, Id. 
408. A bill for specific performance may be 
maintained against the heirs of the vendor. 
Newton v. Swazey, 8 N. H. 9. 
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having any knowledge of this letter or the 
limitation upon the water-privilege as* now 
set up on the part of the complainants; an'd 
the answer of the defendants, in this respect, 
is not disproved. This letter of the IGth of 
Septemher, and whatever passed between 
the complainants and Jason "Waters prior to 
the 16th of November, when he wrote to 
Ephraim Bowen that he had given up the 
pm'chase, must be laid out of view as it re- 
spects the other defendants; and their con- 
tract, if any was entered into, must be col- 
lected from what passed after that time; 
and no part of the subsequent correspond- 
ence will warrant the conclusion that the 
defendants understood there was to be any 
such limitation in the use of the water as is 
now set up, but supposed that by the general 
terms in which the letter referred to the 
property, the water-privilege to be conveyed 
was the first right to the water in sufficient 
quantity to supply the large water-wheel 
appm-tenant to the factory, according to its 
then dimensions, and thereby to opei*ate any 
machinery that could be put into the factory, 
and not that they were limited to water si3f- 
ficient to operate one thousand spindles of 
water frames as used in 1S12. The water- 
privilege must have been one of the princi- 
pal, if not the most important object of the 
purchase. And without the most plain and 
explicit language -was used, it would be un- 
reasonable to compel the defendants to carry 
into execution a contract clogged with such 
a limitation, which would very much embar- 
rass, if not preclude them from availing 
themselves of the improved machinery that 
is almost daily brought into operation. And 
if such was clearly the contract, it would be 
a hard and unreasonable bargain, and one 
which a court would feel itself imder no ob- 
ligation to see carried into specific execution. 
The eonti*act, which is sought to be specific- 
ally executed, ought not only to be proved, 
but the terms of it should be so precise that 
neither pai'ty could reasonably misunder- 
stand them. If the contract be vague or 
uncertain, a court of eguity will not exer- 
cise its extraordinary jurisdiction to enforce 
it, but leave the party to his legal remedy. 
[Colson V. Thompson] 2 Wheat [15 U. S.] 
3il. Nor will it compel a specific perform- 
ance when it is a hard and imreasonable 
contract. 2 Schoales & L. 165. So, where 
it appears that at the time. of entering into 
the contract for the sale of a tract of land 
there was a misunderstanding between the 
parties as to the identity of the land to 
which the contract related, a court of equity, 
in its discretion, will not interfere by decree-, 
ing a specific performance. 5 Slunf. 1015. 
If this be a sound rule, it applies with pe- 
culiar force to the present case; for, ad- 
mitting that Jason Waters would be bound 
by the letter of the 16th of September, and 
could not set up any mistake or misappre- 
hension, this could not, in justice, be set up 
against the other defendants, for tlie con- 



tents of that letter were clearly unknown to 
them. An d if it sho\ild even be admitted that 
the other defendants had so far made Jason 
Waters their agent to complete the purchase, 
as to make it binding on them at law, it 
would by no means follow that this court 
would decree a specific performance, if there 
was clearly a mistake or misapprehension as 
to the subject-matter of the contract, or if it 
would be unjust or inequitable to enforce it. 

These ai-e farailiai- principles applicable 
to this branch of equity jurisdiction. In the 
case of Buxton v. Lister, 3 Atk. 383, it was 
said that nothing is more established in a 
court of equity than that every agreement 
ought to be certain, fair and just in aU its 
parts, and that if any of these ingredients 
are wanting in the case, the court will not 
decree a specific performance; all the mate- 
rial facts must be known to both parties. 
And again, in Mortlock v. Buller, 10 Ves. 305, 
the doctrine laid down is that a court of 
equity is not bound specifically to execute 
every contract. That if there was any sort 
sm*prise that made it not fan' or honest to 
call for an execution, chancery would not 
lend the extraordinaiy aid of decreeing a 
specific performance. And this relief is often 
denied even when the circumstances are not 
sufficiently strong to induce the comrt to re- 
quire the contract to be given up. In the 
case of Osgood v. Franklin, 2 Johns. Ch. 23, 
it is said there is a very important distinc- 
tion, which rvms through the cases, between 
ordering a contract to be rescinded and de- 
creeing a specific execution. It is not an im- 
common case for the court to refuse to en-' 
force for inadequacy of price, and yet refuse 
to rescind. 

In the case now before the com-t, it is very 
difficult to say whether any certain and pre- 
cise contract was concluded between the par- 
ties, growing out of the correspondence. 
And if the- letter of the 16th of September is 
laid out of view, there is certainly not enough 
to support the contract according to the com- 
plainant's view of it, as shown by the deed 
tendered. The water-privilege thereby con- 
veyed is as follows: "Together with the 
water-privilege calculated to drive one thou- 
sand spindles in water-frames, and the nec- 
essary apparatus and machinery to prepare 
cotton for spinning, according to the practice 
in January, 1812. And also a sufficiency of 
water for a machine-shop; to make and re- 
pair machinery for the use of said mill or 
factory thereon standing, at all seasons of 
the year." The correspondence, according to 
every reasonable construction, shows that 
the defendants were to have conveyed to 
them the factory with the first priVilege of 
the water. And this would, according to 
every reasonable intendment, carry a right 
to operate any machinery that might be put 
into the factory, and driven by a water-wheel 
of the dimensions .of the one then in use. To 
resti'iet the quantity of water to any particu- 
lar kind of machinery, would either preclude 
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tlie defendants from ever making any im- 
provement or changing the machinery. Or 
if such charge was made, leave the question 
open to litigation whether a greater quan- 
tity of water was not used than would have 
driven one thousand spindles in water- 
frames, according to the practice in 1812. 
IS^or would the correspondence seem to war- 
rant the other resti*iction or limitation of 
water for the machine-shop, to the making 
and repairing machinery for the use of the 
factory only. But admitting the contract to 
be made out according to the terms of 
the deed, it is very certain that it was 
not according to the understanding of at 
least two of ilie defendjints; and would, 
therefore, be a contract entered into through 
mistake and misapprehension, and without 
a full knowledge of all the circumstances; 
and in this view of it, would be one of those 
cases in which the complainants should be 
left to their remedy at law to recover dam- 
ages for breach of the contract. The bill 
must, accordingly, be dismissed without pre- 
judice— witli costs. 



BOWEN (WISJ^ v.). See Case No. 17,905. 
BOWEN, The JAjMES. See Case No. 7,192. 
BOWEN, The J. L. See Case No. 7,322. 



Case I^o. 1,726. 

BOWERBANK v. JIORRIS. 

[Wall. Sr. 118.]^ 

Circuit Court, D. Pennsylvania. May 25, 1801. 

Marshals — Removal — Appoixtjiext of SSdcces- 
SOK — Acts bufoke Notice of Appoixtmest. 

The old marshal is not removed by the ap- 
pointment of a new one, until he receives notice 
of such appointment; and all acts done by him 
before such notice, are good. 
[Cited in U. S. v. Bank of Arkansas, Case 

No. 14,515.] 
[See Ex parte Hennen, 13 Pet. [38 U. S.] 
230; and see, contra, Overton v. Gorham, 
Case No. 10,626; XT. S. v. Bank of Arkan- 
sas, Id. 14,515; also, Stewart v. Hamil- 
ton, Id. 13,429.] 

In equity. This was a rule, on the motion 
of Rawle, to show cause why the sales made 
by John Hall, late marshal of the Pennsyl- 
vania district, of certain lands taken in ex- 
ecution, as the property of Robert Morris, 
the defendant, should not be set aside. The 

following facts were agi-eed: On the 

day of March last, (ISOl), a commission, as 
marshal of the eastern district of Pennsyl- 
vania, issued to John Shee, who did not ac- 
cept. On the 2Sth March, another commis- 
sion issued to John Smith; this was received 
and accepted on the 4th April, and notice of 
it given by John Smith, the new marshal, to 
John Hall, the old marshal, on the same day. 
On the 10th day of April, John Smith took 
the oath of office, and gave security as by 

^ [Reported by John B. Wallace, Esq.] 



law directed. The sales in question had 
commenced imder a venditioni exponas is- 
sued to and received by Hall, prior to the 
28th March last, and were adjom'ned over 
from day to day; but on each day of ad- 
jom'nment, tracts of land were sold, which 
had not been exposed to sale the preceding 
day. Sales were thus made after the 2Sth 
March, and before the 4th April; and after 
the 4th April, and before the 10th April; and 
after the 10th April. The motion was, to 
set aside aU the sales made after the 28th 
March. 

Rawle, who took the rule, stated that sev- 
eral of the bar would argue on behalf of pur- 
chasers at different times, and would affix 
different periods for the termination of the 
ffi'St marshal's authority. He was to have 
argued, that the first marshal's authority 
ceased on the date of the commission to 
Smith; but on full consideration he was of 
opinion that the bare appointment and com- 
mission, until accepted and notice given to 
the old marshal, was not a removal so as to 
avoid the intermediate acts of the old mar- 
shal between the date of the last commission 
and notice of it. He cited the acts of con- 
gress relating to the question, and which are 
noticed in the opinions of the court. He in- 
sisted, therefore, that under his rule, all the 
sales posterior to the 4th April, 1801, ought 
to be set aside, but that up to that day, they 
should stand. It might be argued, that the 
seizure in execution by Hull, being previous 
to the 28th March, all the sales would relate 
to that act; and on the principles of the 
common law in respect to chattels the sei- 
zm'e divested the defendant's property, and 
though a supersedeas came after seizm*e, and 
before sale, the sheriff might proceed. Bui 
there was, in the first place, no analogy be- 
tween a seizure of goods and of lands; anu 
secondly, the act of congi-ess of the 7th May. 
ISOO, has expressly directed that whatever 
lands are not actually sold by the old mar- 
shal before his removal, shall be sold by the 
new marshal; and the only question that 
can be raised, is, when was the old marshal 
removed? I contend, with reference to his 
official acts, on the 4th April, when he re- 
ceived notice of the appointment and accept- 
ance of his successor. He cited WiUes, 280; 
4 Term R. 411; 12 Gilb. Ex'ns, 22. 

Ingersoll. Wliat we want, is the decision 
of the court for our direction and security. 
It is for the interest of my client to contend 
that all the sales are good under the vendi- 
tioni to Hall. He seized the lands, and be- 
gan the sales, prior to the appointment of 
Smith; and every individual sale under that 
seizure, let there be ever so many, and con- 
tinue as long as they will, must relate to the 
seizure, and form, in legal construction, but 
one sale of the property. The act of the 7th 
May, 1800, leaves the doctrine of relation 
where it was. The lands in this case, under 
the veijditioni, are chattels for the satisfac- 
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tion of debts; and the rule of the common 
law is, that the sale relates to the seizure, 
&c. The purchaser of a parcel of the land 
seized by Hall before the 28th March, though 
he purchased after that, or after the 4th 
April, or the 10th April, has a right to refer 
his purchase fo the levy, and to say that the 
seizure and sale make but one act, and relate 
to the fii'st moment of execution. There 
seems no inconvenience from this construc- 
tion, but a great safety and security to pur- 
chasers who know nothing of the change of 
officers, and only look to the executive sei- 
zure, and officer who first advertises and 
then sells. 

Dallas. The 1st question is, when was Hall 
removed from office? I am to contend that 
he was removed eo instanti that the appoint- 
ment of the new marshal was complete. 
This was at the date of the new commis- 
sion on the 28th March, 1801. The signing 
the new commission determines the office of 
the old marshal— he is removed; the pleasure 
of the president is expressed, and that is the 
teniure of the marshal. The acceptance of 
the new marshal and notice are not requisite 
to the removal of the old one; though Smith 
had not accepted, yet HaH was out. Surely 
the president may remove, without appoint- 
ing a substitute: he may vacate the office; 
this he does by the new appointment. The 
purchaser under HaU, after his removal in 
this way, has no title; the sale is void. As 
to the inconvenience and injury to purchasers 
who buy, pay, and take titles without notice, 
this cannot alter the case; it is casus omis- 
sus, and the legislature only can cure it 
Where the office expires by its own limita- 
tion, which is four years, or the marshal dies, 
the law transfers the authority, and no in- 
convenience can result to a purchaser. But 
on an official removal by the president, the 
power to act ceases from that instant; the 
old commission is vacated by the new one, 
and all acts after the date of the last com- 
mission, are, ipso facto, void. 2d. As to the 
doctrine of relation contended for by Mr. 
Ingersoll, it cannot be seriously urged. The 
act of congress of the 7th I^Eay, 1800 [2 Stat 
61], expressly enacts, that where a marshal 
takes land in execution and dies, or his time 
expires, or he is removed before sale, the 
' land so imsold, shall be sold by the new mar- 
shal. All the sales, then, of the defendant's 
land, after the 28th March, 1801, are void: 
the marshal was removed then, and the lands 
being unsold, must go to the new marshal. 

B. Tilghman. The period which determines 
the authority of the old marshal to sell, is 
notice of his removal. All his acts between 
the date of the new commission, and notice 
of it are good. He is not removed, quoad 
intermediate acts, in legal contemplation, till 
then. All the sales up to the 4th April, 1801, 
must stand. jMr. IngersoU's doctrine of rela- 
tion founded on the analogy of the common 
law in cases of goods, will not hold. By 



(Case No. 1,726) BOWEEBANK 

seizing of goods, the sherifE has property^ 
•may bring an action, may sell and give pos- 
session; the interest is divested out of the 
defendant: but in the case of land in Penn- 
sylvania, he has no interest in rem, or in re, 
but a" bare authorily. They are, indeed, as 
chattels, subject to pay debts, but bear no 
other resemblance; the sheriff cannot give 
the purchaser possession. Then comes the 
act of congress of the 7th May, ISOO, which 
puts an end to the doctrine of relation by 
enacting, that where the officer is removed, 
and any lands which he has seized, are im- 
sold, the new marshal shall seU them. The 
term, sale, is complex: it supposes a vendor 
and a pm*chaser. Will any one carry the 
fiction so far, as to say, that a lot pur- 
chased by A. on the 10th March, was sold 
on the 1st February preceding! 

M. Levy. I hold that the old marshal was 
not removed, until the new marshal was 
sworn into office, and had given security 
agreeably to the act of 24th September, 1789 
(1 Laws U. S. 63 [1 Stat 87], § 27), by which 
it is enacted, "that a marshal shall be ap- 
pointed for the term of four years, but shall 
be removable from office at pleasure;" "and 
before he enters on the duties of his office, 
he shall become boimd," &e. "and take an 
oath," &c. Common law, and the common 
goo5, dictate the propriety of avoiding a 
lapse in' this office. The execution of all 
criminal and civil process devolves upon the 
marshal; and the intention and policy of 
the legislature, no doubt, was, that the old 
officer should hold until the new one could 
act Until the new one swears in, he is no 
officer; the term of office granted for the 
four years by the act to the preceding mar- 
shal, not being expired. His office contin- 
ues till another can do the duty, unless, as 
has been contended, the commission and no- 
tice of it vacates the old office. The words 
of the act are, that the marshal shall be "re- 
movable from office at pleasm'e;" it does 
not define a removal from office. A new ap- 
pointment merely, cannot be, it need not be 
construed a removal; a notice of it from the 
officer need not be so taken. It may fairly 
be construed that the president has removed 
from office the old marshal, when a complete 
appointment of a new one capable of doing 
the duties of the office, has been effected. 
I enter not upon the case supposed, that the 
president may vacate the office of a marshal: 
that is not now the question; nothing appears 
to manifest any such intention. The office 
here had not expired by law; and the presi- 
dent meant to continue the officer; and until 
he actually filled the office with a substitute, 
he did not remove nor intend to remove the 
predecessor. The president himself gave no 
dismission or notice of it to Hall: he sent a 
commission to Smith, meaning that he should 
be marshal when he accepted and qualified 
himself according to law; and until then 
\ Smith could not give notice that he was 
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marslial. It would be a strange exercise of 
the president's power, and not to be sup- 
posed, that lie would mean to supersede the 
first officer and leave a chasm in the office, 
till it should please the new incumbent to 
accept, to give notice, to swear, and to give 
security. Is it to depend on the whim or 
procrastination of the intended successor, 
whether the office shall "be filled or noti 
Upon a full consideration of the law and 
the principles which may with propriety gov- 
ern this question, I thint the true point of 
time at which a removal from office of the 
old mai'shal takes place in consequence of 
the new appointment, is when the person 
newly appointed becomes an efficient officer; 
in other words, when the office is filled. 

He cited CoL Burr's opinion, in a collection 
of pamphlets, on the canvass of an election 
in the state of New York; also, Foot v. 
Prowse, 1 Strange, 625; 3 Brown, 167. 

TILGH3IA,N, Chief Judge. By the act of 
congress of the 24th September, 1789 (1 Laws 
U. S. G7 [1 Stat. 87], s 28), it was provided, 
"that every marshal or his deputy when re- 
moved from office, or when the term of of- 
fice is expired, shall have power to execute 
all such precepts as may be in their hands 
respectively at the time of such removal or 
expiration of office." If this act had remained 
in force, it is dear that John Hall might 
have gone on to sell all the lands mentioned 
in the venditioni exponas; because that 
would have been an execution of the pre- 
cept which was in his hands at the time of 
his removal. But by the act passed the 7th 
May, ISOO (5 Laws V. S. 145, § 3), it is en- 
acted, "that whei'e a marshal shall take in 
execution any lands, tenements, or heredita- 
ments, and shall die, or be removed from of- 
fice, or the term of his commission expire 
before sale, or other final disposition of the 
same; in every such case, the like process 
shall issue to the succeeding marshal, and , 
the same proceedings shall be had, as if 
such former marshal had not died or been 
removed, or the term of his commission had 
not expired." What were the reasons which 
induced the legislature to make the restric- 
tions of the marshal's power in cases of pre- 
cepts ordering the sale of lands, it is un- 
necessary for us to inquire: we are bound 
by the law as it is written. The intention 
of the act is plain; if a marshal is removed 
before he has actually sold the land, he shall 
not proceed to make the sale, but a new 
writ shall issue to his successor. But when 
shall he be said to be removed? A removal 
from office may be either express, that is, 
by a notification by order of the president 
of the United States that an officer is re- 
moved; or implied, by the appointment of 
another person to the same office. But in 
either case, the removal is not completely 
effected till notice actually received by the 
person i-emoved. This construction of the 
act of the 7th May, 1800, avoids aU inconven- 



iences and is warranted by well established 
principles. In general, aU persons who act 
by authority derived from others, may pro- 
ceed to execute business until notice of the 
revocation of their authority; and their acts 
between the time of revocation of their pow- 
er, and of their receiving notice of such rev- 
ocation, are held good; and with regard to 
a sheriff in particular, it was held in the case 
of Boucher v. Wiseman, Cro. Eliz. 440, cited 
in 4 Bac. Abr. 446, that the execution of a 
fi. fa. by a sheriff after a writ of discharge 
had issued to remove him from his office, 
but before notice of such writ of discharge, 
was good. The marshals in many disti*icts 
of the United States, live so remote from the 
seat of government, that a considerable 
time must elapse before notice can be re- 
ceived: and it cannot be supposed - that it 
was Intended to injure bona fide purchas- 
ers, who may have paid their money at mar- 
shal's sales before it was possible to know 
the marshal was removed. As to those 
sales which had not actually taken place 
when Mr. Hall received notice of ISmith's 
appointment, I am of opinion, they cannot 
be supported by the doctrine of relation. 
A sale is a term well understood. When the 
marshal has struck off the land to the high- 
est bidder, he has made the sale. But if he 
only puts the land up, and then adjourns 
the sale to some other time, it cannot be 
said he has made the sale. And if he re- 
ceives notice of his removal before the time 
adjourned to arrives it would be directly 
contrary to the provisions of the act of con- 
gress, if he were to proceed to make the 
sale. I am therefore of opinion that all 
sales made by Mr. Hall, the late marshal, 
after he received notice of the commission to 
Mr. Smith, the present marshal, which is 
stated to have happened on the 4th April 
last, were contrary to law, and must be set 
aside. 

GRIFFITH," Circuit Judge. The act for 
establishing the judicial courts of the Unit- 
ed States passed the 24th September, 1789, 
creates the office of a marshal, designates 
his powers, and fixes the tenure of his com- 
mission. By the 27th section (1 [2] Laws U. 
S. 65 [1 Stat. 87]) it is enacted, "that .a mar- 
shal shall be appointed, in and for each dis- 
trict for the term of four years, but shall be 
removable from office at pleasure, whose 
duty it shall he to attend," &c. "And to ex- 
ecute tbroughout the district, all lawful pre- 
cepts," &c. "And before he enters on the 
duties of his office, he shall become bound 
for the faithful performance," &e. "and shall 
take the following oath," &c. By the 2Sth 
sec. "In causes where the marshal or his 
deputy shall be a pal!-ty, the writs and pre- 
cepts therein shall be directed to such disin- 
terested person as the court may appoint. 
And in case of the death of any marshal, his 
deputy or deputies shall continue in office, 
imless otliei'wise specially removed, and 
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shall execute the same in the name of the 
deceased, until another marshal shall be ap- 
pointed and sworn. And every marshal or 
his deputy wheu removed from office, or 
^hen the term for Tvhich the marshal is ap- 
pointed shall expure, shall have power not- 
withstanding to execute all such precepts as 
may be in their hands respectively at the 
time of such removal or esph-ation of -office." 
By this act, every marshal is to be appointed 
for four years, but is removable from office 
at pleasm*e; it was provided that the exe- 
cution of all precepts in his hands at his 
death, shall be executed by his deputy, imtil 
a new marshal is sworn; or if at the expira- 
tion of fom* years, when his office ceases by 
its own limitation, or at tiie time of his re- 
moval from office, precepts are in his hands, 
they shall be proceeded upon by himself or 
his deputy. Had the law remained so, this 
Question now debated, could not have arisen; 
for a venditioni exponas being a precept 
within the meaning of the law, the ex-mar- 
shal Hall would have been right iu making 
the sales in question. 

But for reasons best known to the legis- 
lature of the United States, it was enacted 
on the 7th May, 1800 (5 Laws U. S. 146), 
"that whenever a marshal shall sell any 
lands, tenements or hereditaments by vk-tue 
of process from a com't of the ITnited States, 
and shall die or be removed from office, or 
the term of his commission expire before a 
deed shall be executed for the same by him 
to the pm'chaser; in every such ease the 
purcliaser may apply to the court," &c. 
"And where a marshal shall take in execu- 
tion any lands, tenements, or hereditaments, 
and shall die, or be removed from office, or 
the term of his commission expire before 
sale, or other final disposition made of the 
same; in every such case, the like process 
shall issue to the succeeding marshal, and 
the same proceeding shall be had, as if such 
former marshal had not died or been re- 
moved, or the term of his commission had 
not expired." The only cases, then, where 
an old marshal, going out of office by efflux 
of time or removal, is restrained from pro- 
ceeding on process in his hands, is, when 
having taken lands in execution, he has sold 
and made no deed, or has not sold; in both 
these cases, the new marshal shall, by or- 
der of the court, make a deed, or by new 
process proceed to sale. 

All sales made after Hall was, in law, re- 
moved from his office, are void, and must 
be set aside. The notion of protecting sales 
actually made after a removal, by giving 
them a fictitious relation to the time of sei- 
zm*e or taking them in execution by the mar- 
shal, would defeat the very tex'ms and evi- 
dent intention of the law. Nothing can be 
plainer, than that the unsold lands are to be 
sold by a new writ, and by the new marshal. 
It can make no difference that, as in this 
case, the sales are begun; each sale on the 
adjourned days, though under the same exe- 



cution or authority, is a distinct sale, at a 
different time, of a different property, and, 
it may be, to a different purchaser, and for 
a different price. It is, therefore, quite ab- 
surd to maintain that a sale made on the 4th 
April to A., was made to A. on the 27th of 
JFebruary. The act of congress speaks of 
sales, and I do not see how the common 
law doctrine of relation is at all brought in. 
If a sheriff seizes goods in execution, and 
afterwards a supersedeas comes, he may 
proceed, for an. execution once begun shall 
proceed, as the expression is in the case cited 
from 4 Term R, 411, 412. But why? Be- 
cause the supersedeas is too late; the prop- 
erty Tvas divested from the debtor; it is in 
the officer; the sheriff has authority to sell. 
But in this case a previous law says, that 
where he has taken property in execution, 
and is removed before sale, he shall not sell, 
but the new marshal proceed with the exe- 
cution. 

The only question, then, is, "At what time 
was John Hall removed from his office," 
The expiration of the office by death, or lim- 
itation of the term,' or a direct notice of dis- 
mission, are certain events; but removal by 
the pleasvu'e of the president, effected merely 
by a new appointment, necessarily refers ta 
some act or acts to be performed by the per- 
son having the power of appointment and re- 
moval. There can.be no question, I appre- 
hend, but that the president may, by a 
proper act of office, remove a marshal, with- 
out a new appointment. But this would not 
supersede him imtil he had notice of such 
acelaration of the president's pleasure, and 
only from the time of notice; the office then 
would be vacant. That is not the kind of 
removal in this case. The removal here i& 
effected by a new appointment; or, as his 
honour the chief judge observes, it is an 
implied removal by the commissioning an- 
other to the office. The president does not 
remove the old marshal by a discharge, and 
then proceed to make a new appointment, 
but he leaves the old marshal to proceed in 
the duties of his office, until certain acts are 
done relative to a new one, which amount 
to a removal. What are these? 1st. He nom- 
inates a new one to the senate, and the sen- 
ate concur. Did he stop there, no one would 
say the old officer was removed: he may or 
may not appoint the other. 2d. He signs a 
commission for the new officer. Did he keep 
this in his pocket, no one will say that the- 
old marshal is removed: the veiy withhold- 
ing it is an expression of his pleasm-e for so 
long, that the new one shall not take, and 
the old one continue. 3d, He delivers the 
commission or patent to tlie new officer. If 
he refuses it, or sends it back, there is no 
new appointment, no officer. It has not been 
contended, that the commission to Shee, 
which he refused, superseded Hali. 4th. 
The new commission must be accepted and 
shown to the old marshal, or other notice 
of it given to him, before he can be said to 
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"be removed from his oflBce by tlie will or 
pleasure of the president. There is then a 
new patentee, and a proper- discharge of the 
old marshal. I do not go the length of say- 
ing the new marshal must be sworn in, 
(though Mr. Levy's argument was very 
stiong,) but he must accept and give no- 
tice by showing his commission or other- 
wise, to his predecessor; and from that time 
he must be considered as the ofBeer, though 
before he "enters on the duties of his of- 
fice," he must be sw^orn in. In the case of 
an implied removal, by the appointment and 
acceptance of another, nothing is more rea- 
sonable, than that aU acts done by the prede- 
cessor before notice of his removal should 
be valid; or in other words, that until such 
notice, the removal of the principal is not 
complete. The reasons assigned by his honor 
the chief judge are very strong. 

This case is not to be distinguished from 
other eases of revocable authority. The pres- 
ident, by the commission to Hall, gave him 
authority to do all acts as marshal until he 
revoked that authority. Now it is settled 
law, that "where a man makes an actual 
revocation of an authority, and, before no- 
tice, the other executes his authority, the rev- 
ocation being without notice, is no revoca- 
tion" (IS Vin. Abr. 4, pi. 7; Yivion v. Wild, 
2 Brownl. 291), as where an arbiti'ator makes 
award before notice, though after the coun- 
termand, the award is good: or the attorney 
in fact makes livery on a feoffment after 
countermand, but before notice, the estate 
passes. By the demise of the king, at com- 
mon law all commissions were at an end, 
yet in the case of Crew v. Vernon, Cro. Car. 
97, where a commission had issued to ex- 
amine witnesses, and the commissioners be- 
gan the examination the day after the de- 
mise of the king, it was held, that aU the 
depositions taken before notice of the de- 
mise to the commissioners, should stand; 
though it was allowed in that case, that the 
demise of the king determined the commis- 
sion, and it was said, that if the demise be- 
fore notice, were to avoid acts done under 
commissions from the crown, then many 
trials at nisi prius and attainders upon gaol 
deliveries after the demise would be avoid- 
ed, which, it was agreed, were good before 
notice. Defendant in assize pleaded recovery 
before commissioners: plaintiff replied, that 
after the said commission, and before judg- 
ment given by those commissioners, another 
commission issued: and judgment was given 
for the defendant, the plaintiff not having 
alleged that the first commissioners had no- 
tice before; for the second commission to 
some purposes has relation to the date, yet 
acts done under the fii'st commission before 
notice, are good: so adjudged 34 Ass. pi. 8. 
An attachment was issued before the demise 
of Charles II., but executed three days after, 
without notice; the return, however, of cepi 
corpus was made after notice, and then pro- 
ceedings for the contempt: yet because the 



service was before notice of the demise; that, 
and the return and aU subsequent proceed- 
ings were held good. Burch v. Maypowder, 
1 Yern. 400. A commission was granted to 
examine witnesses at Algiers; the plaintiff 
died before execution of the commission, by 
which the suit abated, and of course the 
commission was at an end; yet the deposi- 
tions being taken by the commissioners be- 
fore notice of the death, they stood. Thomp- 
son's Case, S P. Wms. 194. 

There are determinations on this very ques- 
tion upon the office of sheriff of England. 
Sheriffs there are nominated by the chancel- 
lor, and other gi'eat officers, to the king, who, 
if he approves, appoints one for the county, 
and issues a patent or commission: but it has 
ever been held, that notwithstanding the 
new appointment and patent made out, yet 
the office of the old one continues until a 
discharge or notice of the new patent is 
given to him; and this, not upon any stat- 
utable provision, but upon a lawful con- 
struction of what amounts to a removal of 
the old officer, and when, to the purposes of 
avoiding his acts, he is removed by the ap- 
pointment of a new one. "False imprison- 
ment was brought against St. John; he plead- 
ed, that at the time, he was sheriff of Wilt- 
shire, and took the plaintiff by a capias. 
The plaintiff replied, that one Earnley was 
sheriff, and ti-aversed that St. John was sher- 
iff; the defendant rejoined that he was 
sheriff all the year before, and had no no- 
tice of the patent to Eamley, and had re- 
ceived no discharge of himself; and on de- 
miu:rer, the defendant had judgment, because 
all acts which he hath done as sheriff, are 
good in law tiU he has received his dis- 
charge, or has perfect notice of the new sher- 
iff. Mo. 186, pi. 338. St. John's Case, cited 
19 Vin. Abr, 451, pi. 3." In Westby's Case, 3 
Coke, 71, the ancient sheriff is not discharged 
tin three things are done, viz. the patent to 
the new sheriff, the writ of discharge, which 
is notice to the old sheriff, and the delivery 
of the prisoners, &c. The case cited by his 
honour, the chief judge, Boucher v. Wise- 
man, Cro. Eliz. 440, was this: Action on the 
case against Wiseman, because the plaintiff 
had recovered £100 against Pynder, and the 
defendant, as sheriff, levied £28 by fieri 
facias, and had not retm-ned the writ or paid 
the money. Plea, not guilty. On evidence 
to the jvu-y. it was proved that the writ was 
delivered the 9th November to Cowell, his 
undersheriff, and the same day he made ex- 
ecution, but the defendant, the sheriff, prov- 
ed that a writ of discharge was delivered to 
him the same day, dated the 6th November. 
But because he did not prove that he had 
notice of this writ of discharge before the 
execution served, the court held clearly that 
he was yet sheriff, and chargeable to the 
plaintiff's action. "A ca. sa. was awarded to 
Clifton, then sheriff: a new patent was made 
to Kircombe, and before notice, Clifton ar- 
rested A., and left him in execution. Kir- 
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combe died, and then Fite was made sheriff, 
wlio let A. go. The question was, if this 
was a good arrest by Clifton? for if not, then 
it was no escape. The court held clearly, 
that the arrest was good, and it was an es- 
cape; for Sir J. Clifton remained sheriff until 
the new patent is showed to him, so as he 
may have notice of his discharge; and if, 
in the meantime between the sealing of the 
new patent and the showing it to him, he 
keeps a county com-t, it is good." Fitz's 
Case, Cro. Eliz. 12. 

The tnie time, then, of the "removal of a 
marshal by the pleasm'e of the president," 
where the removal is not by a direct dis- 
charge, or vacating of the office; but merely 
by the operation of a new commission or ap- 
pointment, is when notice is given to the 
old marshal of the new commission by the 
president, or the showing of the commission 
to him by the officer, or other perfect notice. 
In the case stated, it is agreed that HaU had 
notice of the new commission and accept- 
ance by Smith on the 4th April last. I 
agi*ee, therefore, with his honor, the chief 
judge, that all sales by Hall previous to the 
notice are valid; but all sales after that day 
are void, and a new writ of sale must issue 
to the new marshal. Smith. 

Rule made absolute to set aside all the 
sales made by HaU after the 4th April, ISOl. 

BASSET, Circuit Judge, absent. 



Case -No. 1,727. 

BOWERBANK v. PAYNE. 

[2 Wash. C. C. 464.] * 

Circuit Court, D. Pennsylvania. April Term, 
1810. 

Bail — Esoneratiox — Ixsasitt of Defendant. 

The court refused to enter an esoneretur on 
the -bail-piece, on the ground that the defendant 
was confined in the hospital, as a lunatic. 

[See Gadsby v. Miller, Case No. 5,167.] 

Rule to show cause -why an exoneretur 
Bhould not be entered on the bail-piece, the 
defendant being confined in the hospital, as 
a hmatic. The affidavit of the bail, on 
which the rule was granted, stated, that 
since the suit was brought, the defendant 
had become deranged in his mind, and was 
now in the hospital. 

In support of the rule, Mr. Hare cited 12 
Terra R. 126; and though he admitted, that 
in a case like the present, the English cases 
were flatly against him, still, as the defend- 
ant, from his situation, could not relieve 
himself from confinement by availing him- 
self of the insolvent law of the United 
States, humanity forbade his being thrown 

* [Originally jjublished from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esct.] 



into jail by his bail, which his liability must 
compel him to do, if he cannot be relieved 
from his undertalving. 

BY THE COURT. If we were satisfied 
that the derangement of the defendant were 
permanent, there is no legal ground for re- 
lieving the bail, since he is not prevented by 
any law from delivering him up; and hu- 
manity, if it were a groimd on which the 
coiu:t could Interfere, is not concerned in the 
question, whether the defendant shaU be con- 
fined in a jail, or in the hospital. In either 
ease, he will be taken care of. But what 
we deem conclusive, is, that there is no proof 
that the derangement of the defendant is 
more than temporary, and in such a case, 
nothing could justify a release of the de- 
fendant from this undertaking. Rule dis- 
charged. . 



BOWERMAjST (UNITED STATES v.). See 
Case No. 14,630. 

BOWERS (SCAJiOION v.). See Case No. 12,- 
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BOWERS (WEBB v.). See Case No. 1T,319. 



Cfase No. 1,7S8. 

In re BOWIE. 

[1 N. B. R. 628 (Quarto, 185);^ 15 Pittsb. Leg, 
J. 448; 1 Am. Law T. Rep. Bankr. 97.] 

District Court, D. Maryland. 1868. 

Bankruptcy — Injuxction — Restraixixg En- 

POKCESIENT OF JdUGMENT — WHO MAY OBTAIN — 

District Court— Jorisdictioit. 

1. Before the appointment of assignees, a pe- 
tition for an injunction can be filed only by the 
bankrupt. After assignees are appointed, the 
petition should be filed by them, 

[Cited in Thames v. Miller, Case No. 13,860; 

Re Steadman. Id. 13,330; Hudson v. 

Schwab, Id. 6,835. 
[See Jones v. Leach, Case No. 7,475.] 

2. United States district courts have full und 
adequate jurisdiction in all matters relating to 
bankruptcy, at law and in equity. Its jurisdic- 
tion, however, to sell real estate and pay off 
liens, is not exclusive. 

[Cited in Clifton v. Foster, 103 Mass. 233; 
Re ISrallory, Case No. 8,991; Re Brinkman, 
Id. 1,884; Re Hufnagel, Id. 6,837; Au- 
gustine V. McFarland, Id. 648; Re Cooper, 
Id. 3,190.] 

[See Es parte High, Case No. 6,473; ISs 
parte Columbian Metal Works, Id. 3,039; 
Bs parte Kahley, Id. 7,593; Anonymous, 
Id. 456; also, Foster v. Ames, Id. 4,965; 
Bs parte Rhodes, Id. 11,746; Davis v. An- 
derson, Id. 3,623.] 

[3. Cited in Re Oarow, Case No. 2,426, to the 
point that an assignee is accountable only to the 
court appointing him.] 

[4. Cited in Re Brinkman, Case No. 1,884, 
to the point that an assignee will not be re- 
quired to sell property incumbered for more 
than its value.] 

[5. Cited in Phelps v. Sellick, Case No. 11,- 
079, to the point that, as regards proof of debts. 



^ [Reprinted from 1 N. B. R. 628 (Quarto 
185), by permission.] 
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secured and unsecured creditors stand upon the 
same footing.] 

[In bankruptcy. Petition by Thomas F. 
Bowie, a bankrupt, to restrain enforcement 
of judgments. Dismissed.] 

GILES, District Judge. In this case the 
bankrupt filed a petition, setting forth that 
several of his creditors, prior to his appli- 
cation for the benefit of the bankmpt act, 
had obtained judgment against him in the 
circuit court of Prince George's county (the 
county in which he resides), and that' writs 
of fieri facias had been issued on said judg- 
ments, which had been levied on all his 
real estate; that said judgment creditors 
are proceeding to enforce these said claims 
against him, both at law and in equity, and 
that they ai'e about to obtain a decree on 
the equity side of the said circuit court of 
Prince George's county, to sell all his said 
lands, with a view to have the proceeds of 
the same marshalled amongst the several 
judgment creditors, according to their prior- 
ity of liens. All of which he claims to be in 
derogation of his rights under the bankrupt 
act, and of the exclusive jui'isdiction of 
this court in the matter; and he prays for 
an injunction to be issued against the said 
judgment creditors, enjoining them from 
the enforcement of their said liens in the 
com-ts of the state; and from any fm'ther 
proceeding in the cause now pending in the 
cii'cuit court of Prince George's county, as 
a court of equity. By an order of this coui't 
passed May 18, 1S6S, this petition was set 
down for hearing on Monday, June 1st, and 
public notice of the same was given. The 
said judgment creditors appeared by counsel 
on the day named, and filed their answer 
to the said petition, in which they allege 
several reasons why the prayer of the said 
petition should not be granted. First. That, 
inasmuch as said petition was filed after the 
appointment of assignees of said bankrupt, 
in whom all the rights of property of the 
said bankrupt became vested, he, the said 
bankrupt, had no standing in court, and 
no interest in the matter whatever, and that 
such application could only be made by the 
assignees- Second. That this court has no 
jurisdiction in the premises; that such re- 
lief could only be sought and obtained in 
the circuit court of the United States for 
this district; that, inasmuch as these de- 
fendants have not filed their claims against 
said bankrupt, and are nor in any way par- 
ties to tlie said banla-upt proceedings, they 
cannot be made parties, and be restrained 
from exercising their lawful rights, by any 
proceeding in the bankrapt's case, but they 
(■an only be proceeded against by process 
duly issued from said circuit court upon a 
bill filed therein. 

Besides these objections to the petitioner's 
right, and to the jurisdiction of the court, 
the respondents aver, that the judgments 
they hold are the oldest judgments against 



the said petitioner, and that the amount due 
on them far exceeds the value of the real 
estate of the said petitioner; and that by no 
possibility will anytliing remain for the 
general creditors. Various other matters 
are set forth in the said answer, which in 
the view I take of the case, it Is not nec- 
essary for me to refer to. But the answer 
states, that, from the fact of there being so 
many executions on judgments against said 
petitioner, and in the hands of different 
sheriffs, it was found necessary to file a 
bill on the equity side of Prince George's 
county com't, to which all the lien creditors, 
and the petitioner and his assignees, are 
made parties, to procure a decree for the 
sale of the real estate of said petitioner, 
and a distribution of the proceeds of said 
estate among said lien creditor according 
to their several priorities, and that a decree 
will shortly be obtained for that purpose 
unless they are restrained by the action of 
this com't This case was fully and ably 
argued by the petitioner, his counsel, and 
the counsel for the lien creflitors. 

In reference to the first objection, I would 
only say, that if the facts presented by the^ 
petition and answer justified the court in 
granting the relief sought, I would direct 
the petition to be amended, making the as- 
signees parties to the same- Before the ap- 
pointment of assignees, such a petition could 
only be filed by the bankrupt; after assign- 
ees are appointed. It should be filed by them, 
and if, in a case requiring such a proceed- 
ing, .the assignees should neglect or refuse 
to institute it, the bankrupt could make this 
known to the com't, and the court could ei- 
ther remove the said assignees or direct 
them to proceed in the matter. 

In reference to the second objection taken 
by tlie respondents, I am clearly of the opin- 
ion that the petition was properly filed in 
this court; and that this court has, by vir- 
tue of the 1st section of the banlarupt act [of 
1867; 14 Stat. 517], full and adequate juris- 
diction over all matters relating to the settle- 
ment of the bankrupt estate, either at law 
or in equity, by way of petition or bill; and 
that, whenever a case is presented which 
shows that the relief sought by the petition 
is absolutely necessary to protect the inter- 
est of tlie general ci'editors, and to save 
from sacrifice the estate of the bankrupt, 
such relief will be granted. Now is this 
case one of that character? It is stated in 
the answer, was also stated in argument, 
and not denied by the petitioner, that the 
amount now due on the judgments against 
him, far exceeds the value of his real es- 
tate; and that in no event can there be 
any sm'plus for distribution among the gen- 
eral ci-editors. "Why, then, should this court 
interfere? Its jmisdiction to sell said real 
estate and pay off said liens is not exclu- 
sive; I think this clearly appears from the 
14th and 28th sections of the bankrupt act 
By the 14th section the assignee is to defend. 



IZ Fed. Cas. page 1069] 

all suits at law or in equity, pending at the 
time of the adjudication of bankruptcy; 
And by ttie 2Sth section the assignee is to 
be allowed in his account for the fees, costs, 
and expenses of suits, &c. The Gth section 
^f the banki-upt act of .1841 [5 Stat. 445] 
gave ample jurisdiction to this court over 
sll matters connected with the due settle- 
ment of the bankrupt's estate; and while 
the supreme court held, that, in a case like 
the present, the district court had full juris- 
■diction to bring all parties in interest before 
it and marshal the assets, there was noth- 
ing in the act which required that it should 
in all cases be absolutely exercised; on tJae 
contraiy, when suits are pending in the state 
-courts, and there is no suggestion of fraud, 
and nothing appears which requires the eq- 
uitable interference of this court to prevent 
mischief or wrong to the general creditors, 
■or a waste or misapplication of the assets, 
the parties may well be left to proceed with 
such suits, &c. Therefore, while in the case 
Ex pai-te Christy, 3 How. [44 TJ. S.] 292, the 
supreme court sustained the action of the 
■district coiurt, which had granted relief in 
the premises, it denied relief in the case of 
Norton's Assignee v. Boyd, 3 How. [44 U, 
S.] 434. A similar decision was made by 
Judge McLean in his circuit, in the case of 
McLean v. Rockey [Case No. 8,891]. These 
■decisions settle the law of this case, and 
give to' us the rule by which we are to be 
guided in all similar applications. The pe- 
tition filed in this case is therefore dismissed. 



Case ISTo. 1,7S9. 

BOWIE et al. v. BLACKLOOBL 

[2 Cranch, O. O. 2G5.] ' 

Circuit Court, District of Columbia. Nov. 
Term, 1821. 

Negotiable Instruments— Nos-Patment — 
Notice to Xxdorser. 
It is a sufficient excuse for not giving notice 
to the indorser of the non-payment of a promis- 
sory note by the malter, that the holder called 
at the usual place of business of the indorser, 
in business Iiours. and found it shut and no per- 
•son there to receive notice. 

[See Burrows v. Haunegan, Case No. 2,205.] 

At law. Assumpsit [by Bowie and Kurtz] 
•against R. S. Blacklock, sm'viving partner of 
the firm of N. & R. S. Blacklock, who were 
indorsers of William P. Thornton's note due 
25th August, 1S18. On that day N. Black- 
lock, one of the partners, died at Port Tobac- 
<;o, in Maryland, and the store-house in Alex- 
4indria, where they usually transacted their 
mercantile business, was shut when the no- 
tai*y came, within the usual business hours, 
and knocked hard at the door, but no person 
appeared to whom he could give notice of 
the non-payment by the maker of the note. 
The defendant's dwelhng-house was in Alex- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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andria, a short distance from the store-house; 
but no notice was given or left at the dwell- 
ing-house. 

T TTTC COURT (nem con.) at the last term 
had, upon the trial, instructed the jury, that 
the plaintiffs could not recover, for want of 
notice to the defendant The verdict being 
for the defendant, THE COURT permitted 
the plaintiffs to move for a new ti-ial, on the 
ground of misdirection of the jmry upon the 
question of notice- 
Mr. Taylor, for the plaintiff, cited Crosse v. 
Smith, 1 Maide & S. 545, and Parker v. Gor- 
don, 7 East, 385. 

Mr. aiason, contra, cited Chit. Bills, 136, 
201, 202. ^^ 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the opinion before given, 
and instructed the jury that the holder of the 
note was only bound to call at the usual 
place of business of the defendant, in busi- 
ness hours; and if it be shut, and no person 
there to receive notice, the holder is excused 
for not giving notice. 



BOWIE (FOWLE v.). See Cases Nos. 4,994 
and 4,995. 



Case JKTo. 1,730. 

BOWIE T. HENDERSON, 

[Cited in Denny v. Henderson, Case No. 3,- 
S06. Nowhere reported; opinion not now ac- 
cessible; subsequently affirmed by supreme 
court, 6 Wheat. (19 U. S.) 514.] 



• Case ISTo. 1,731. 

BOWIE V. BrUNTER. 

[4 Cranch, C. C. 699.] * 

Circuit Court, District of Columbia. March 
Term, 1836. 

Evidence — ^DECLAitATioxs — Impeaching Biu, of 
Sale. 
To prove that the bill of sale of a slave by 
a mother to her son was fraudulent as to her 
creditors, her declarations, prior to the date of 
the deed, were permitted to be given in evi- 
dence. 

At law. Replevin for a slave named aia- 
hala. The defendant [Alexander Hunter], 
the marshal of the District of Columbia, had 
taken the slave by virtue of fi. fa. against one 
Elizabeth Beale, the mother of the plaintiff 
[Allen P. Bowie]. The plaintiff claimed the 
slave under a bill of sale made by her to 
him, on the 22d of October, 1831, acknowl- 
edged and recorded the same day. 

Mr. Bradley, for the defendant, contended 
that the biU of sale was fraudulent as to 
Mrs. Beale's creditors, and offered evidence 
to prove, that shortly before the execution of 
the bill of sale, she declared she would con- 
vey away all her property, so that the cred- 

* [Reported by Hon. WilUam Cranch, Cliief 
Judge.] 
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itor, who had obtained judgment against 
her, should never recover his debt 

Mr. Brent & Son, for the plaintiff, object- 
ed, that her declarations coxild not be given 
in evidence against her vendee, the plaintiff. 

But THE COURT (ORANCH, Chief Judge, 
contra) permitted the evidence to be given. 
The reason stated by MORSELL, Circuit 
Judge, was that, perhaps, a knowledge of 
such declarations may, by the evidence, be 
brought home to the plaintiff. 

Mr. Brent moved for a new trial, and cited 
5 Binney, 109; 3 Wheeler, 260. But THE 
COURT refused to grant it 



BOWIE (aiAGRUDER v.). See Case No. 8,- 
964. 

BOWIE (PATTERSON v.). See Case No. 
10,825. 

BOWIE (SWANN v.). See Case No. 13,672. 



Case No- 1,73S. 

BOTtTE v. TALBOT. 

[1 Cranch, C. C. 247.] ^ 

Circuit Court, District of Columbia. July 
Term, 1805. 

Depositios— Notice of Taking. 

1. In taking the deposition of a seafaring 
man under the statute of Maryland (1721, c. 
14, § 3) it is not necessary that notice should be 
given to the adverse party in person. One 
day's notice to the attorney-at-law is sufficient. 

2. The deposition cannot be read at the trial, 
unless the court shall he satisfied that the wit- 
ness has departed from the district. 

At law. Case against a common carrier, 
for negligence in carrying tobacco from' 
Bladensbui'g in a scow. 

Mr. Caldwell, for the plaintiff [Washington 
Bowie], offered the deposition of William 
Barry, a seafai'ing man, taken imder the act 
of assembly of Maryland, 1721, c. 14. 

Mr. Key, for the defendant [Lewis Talbot], 
objected that the notice was only to himself, 
as attorney, on the day before the taking, 
which was not reasonable notice. Every 
departm^e from the general rules of evidence, 
must be taken strictly. The act requires no- 
tice to the adverse party. In the act of 
1779, c. 8, the word "attorney" is inserted; 
so in the act of congress (1 Stat SS; Judi- 
ciary Act 17S9, § 30). 

THE COURT overruled the objections, 
saying that it is not reasonable that the 
party should have all the benefits of being 
present in court, and not liable to its disad- 
vantages. The benefit of the act might be 
entirely avoided by the party concealing 
himself, or the opposite party may not know 
his residence. But THE COURT, not being 
satisfied that the witness had departed and 



was out of the District of Goliimbia at the 
time of tlie trial, rejected the deposition; 
upon which, a jmror was withdrawn by con- 
sent, and the cause continued. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 1,733. 

BOWIE et al. v. WHEELRIGHT. 

[2 Cranch, O. C. 167.] ^ 

Circuit Court, District of Columbia. April 
Term, 1S19. 

Shipping — Chaktek-Partt — Constbdctios — Def- 
inition — "Chautek and to Freight Let." 

In a charter-party, the words "charter and to 
freight let," do not imply a covenant, in law, 
that the vessel is or shall be seaworthy. 

At law. Covenant, on a charter-party. 
Breach, that the vessel was not seaworthy. 
General demurrer and joinder. The charter- 
party, upon oyer, did not appear to contain 
any express covenant of seaworthiness. 

Mr. Taylor, for the defendant, contended 
that the defendant could not be made lia- 
ble, unless there was an express warranty, 
or fraud, or misrepresentation. 

Mr. Swann, for the plaintiffs [Bowie and 
Kurtz], contended that a covenant is implied 
in the act of hiring the vessel. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the charter-party, not 
containing an express averment that the ves- 
sel was seaworthy, could not support the 
averment of such a covenant in the declara- 
tion. 



Case Wo. 1,734. 

BOWKER V. DOWS. 

[3 Ban. & A. 518; 15 O. G. 510; Merw. Pat 
Inv. 253.] ' 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents— Infkinqement — Combination— Valid- 
itt. 
1. Where a party sells an article to persons 
who intend to use it in the combination claimed 
in the patent, and it is advertised and sold for 
that very purpose, such sale is an infringement, 
although the manufacture and sale would not, 
per se, be an infringement. 
[Cited in Holly v. Vergennes IMach. Co., 4 
Fed. 82; American Cotton-Tie Co. v. Sim- 
mons, 106 U. S. 95, 1 Sup. Ct 57; Schneider 
V. Pountney, 21 Fed. 404; Alabastine Co. 
V. Payne, 27 Fed. 560; Snyder v. Bunnell, 
29 Fed. 48; Boyd v. Cherry, 50 Fed. 282; 
Heaton Peninsular Button-Fastener Co. v. 
Dick, 55 Fed. 26. Followed in Travers v. 
Beyer, 26 Fed. 450. Distinguished in Rob- 
bins V. Columbus Watch Co., 50 Fed. 555.] 
[See Millner v. Schofield, Case No. 9,609a; 
Saxe v. Hammond, Id. 12,411; Coolidge v. 
McCone, Id. 3,186; Richardson v. Noves, 
Id. 11,792; Barnes v. Straus, Id. 1,022; 



* [Reported by Hon. William Cranch, Chief 
Judge.] 

" [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat Inv. 253, contains only a 
partial report] 
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Maynard t. Pawlinpr, 3 Fed. 711; New York 
Bung &. Bushing Co. v. Hoffman, 9 Fed. 
199; Schneider v. Pountney, 21 Fed. 399.] 

2, A patent for a combination of saponine ex- 
tracted from vegetable products with liquids 
containing carbonic acid gas is infringed by the 
sale of vegetable products containing saponine 
for use in such combination. 

[Cited in Schneider v. Pountney, 21 Fed. 404; 

Hobbie v. Jennison, 40 Fed. 890.] 
[See Cushing's opinion, 8 Op. Attys. Gen. 270; 

Crowell v. Harlow, 1 Fed. 140.] 

3, lietters patent No. 193,476, granted to 
Horace L. Bowker, July 24th, 1877, for an im- 
provement in syruDs and mineral waters, Itela 
valid. 

[Ill equity. Bill by Horace L. Bowker 
against Gustavus D. Dews to enjoin infringe- 
ment of patent Interlocutory dea'ce for 
complainant.] 

A. J. Robinson, for complainant. 

Dana B. Gore, for defendant 

LOWELL, District Judge. The complain- 
ant, Horace L. Bowker, obtained a patent. 
No. 193,476, July 24tli, 1S77, for an improve- 
ment in syrups and mineral waters. The 
specification declares that the purpose of the 
invention is to create and sustain a spark- 
ling, frothy foam or bead on any drink con- 
taining carbonic acid gas, when drunk from 
the bottle or fovmtain, and consists in. com- 
bining with the syrups, mineral waters or 
drinks a small quantity of saponine extracts 
produced from any vegetable matters con- 
taining saponine, such as soap-bark, soap- 
wort, and other plants which it mentions. 
It then describes the mode of obtaining the 
extract by steeping or boiling, and says that 
when the extract is mixed in small quantities 
with syrup, etc., it produces a foam and re- 
tains it a long time. He claims the combina- 
tion of saponine, extracted from vegetable 
products, with syrups, mineral waters, ciders, 
beers, ales, etc., or other liquids containing 
carbonic acid gas, whether natural or arti- 
ficial, as and for the purpose, described. 

The evidence for the complainant tends 
to show that the saponaceous extract has the 
properties ascribed to it, and that the com- 
plainant discovered this application of it 
He makes an extract Tvhich he calls Bowker's 
gum, which has been sold to dealers in soda- 
water to a very considerable estent, and 
the defendant has sold an. extract contain- 
ing saponine for the same pm-pose and in 
large quantities. The durections for use, 
which are printed on the labels of the plain- 
tifE's bottles, recommend the mixture of one 
or two ounces of the gum with every gallon 
of sjTup, according to the amoimt of foam 
desired— for soda-fountains, one ounce; for 
beer, one or two ounces for every six poimds 
of sugar; for champagne cider, ten ounces 
of the gum to forty gallons of cider. 

One objection taken by the defendant to 
the plaintifC's specification is that it does not 
describe the invention in such full, clear and 
exact terms as to enable a person skilled In 
the art to make and use it No evidence has 



been taken by either pai'ty with a dh:ect 
bearing upon this objection, which would be 
a formidable, one if it appeared that the di- 
rection of the patent to mix a "small quan- 
tity" of the extract of saponine with the 
synip or other liqidd was one which required 
further experiment to enable the invention 
to be practiced advantageously. Taking only 
such evidence as arises incidentally in the 
case, we are not prepared to say that the 
description is insufficient It appears by the 
directions accompanying the bottie, which we 
have quoted, that the difference of an oimce 
or two in the quantity used is not considered 
material; and we infer from this, and other 
testimony, that no great precision is required, 
and that a "small quantity" sufficientiy de- 
scribes the amovmt of the exti-act which is 
to be used in combination with the syrups 
and other liquids, in order to produce the 
desired effect; that the amount may be va- 
ried within pretty wide limits without affect- 
ing the result, except in degree, and that 
this may be ascertained very readily without 
what can be called experiment 

The defendant denies both the novelty and 
the utility of the invention. His principal 
witness, an able working chemist, who pre- 
pares the extract sold by the defendant, testi- 
fies that he made and xised the discovery 
many years ago, but abandoned it because he 
found saponine to be very poisonous. This 
witness is contradicted not only by other 
witnesses, but by a letter in which he said 
that his compound, made before the date of 
the patent, was composed of certain other 
substances, without any mention of saponine; 
and on the other point, by the fact that he 
continued down to the time of the taking of 
his deposition, to sell a compound of sapo- 
nine without any warning to his customers 
of its poisonous qualities, so that we think 
it would not be safe to decide, upon the 
strength of his evidence, that the invention 
was anticipated, or was not useful. 

The defendant sells an extract containing 
saponine to persons who intend to use it in 
the combination claimed in the patent, and 
it is advertised and sold for that very pur- 
pose. Such a sale we regard as an infringe- 
ment of the patent, though the manufacture 
and sale of the exti-act of saponine would 
not, without more, be an infringement 
Wbere the patent was for a combination of 
the burner and chinmey of a lamp, and the 
defendant made and sold the burner intend- 
ing that it should be used with the chimney, 
he was held by Judge Woodruff to be liable 
as an infringer. Wallace v. Holmes [Case 
No. 17,100]. We do not think that the law 
requires us to hold those persons who actu- 
ally Tise the combination (most of them, and 
perhaps all, without any purpose or knowl- 
edge of infringmg), as the only persons lia- 
ble, to the exoneration of the only person 
who makes and seHs the extract for the ex- 
press and avowed purpose of its use in the 
combination. 
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It has further been argued to us, with 
earnestness, that there is nothing patentable 
in the discovery that the foam in beverages 
can be increased by the use of saponine; but 
we are of opinion that it is clearly a case of a 
patentable discovery of a new use, in a com- 
bination, to produce a better result than was 
known before. Interlocutory decree for the 
complainant. 



Case Ho. 1,735. 

In re BOWLER. 

Ex parte DUNLOP. 

[2 Hughes, 319.] * 

District Court, E. D. Virginia. June^ 1877. 

LlESS— PlUORlTT — BaSKRCPTCT — EXEMPTION. 

A lien for rent to the amount of $732.25 
attached to the proceeds of the sale of two 
classes of the debtor's property, which sold re- 
spectively for ?564: and $G6S.85, and a deed of 
trust creditors' lien attached to the property 
which brought the $564, while the debtor's right 
to an exemption attached (subject to the su- 
perior lien for rent) to the property which sold 
for $G6S.S5, the lien for rent being superior to 
both the trust deed and right of exemption, and 
the deed of trust being superior to the right of 
exemption only in the $504. Held, that inas- 
much as the lien for rent attached to "two 
funds," and was superior both to the trust deed 
and the exemption, it must be paid in full, and 
that the deed of trust lien must be subrogated 
to it as to the remainder of the aggregate fund, 
and that notliing could be given to the debtor 
for account of his exemption. 

In bankruptcy. On the exceptions of John 
Dunlop, a trust deed creditor [of Henry 
Bowler, a banki-uptj, filed April 12th, 1877, 
to commissioner's report, filed April 4th, 
1877. [Exceptions sustained.] 

HUGHES, District Judge. The landlord 
had a lien to the amount of $732.25 upon 
that part of the bankrupt's property which 
brought $1232.85. There were two classes 
of this property, which respectively brought 
$564 and $608.85. The deed of trust a-editor 
had a lieu upon so much of this same pi'op- 
«rty as brought $5G4, and there was not 
enough for both by $i33.40. The landlord's 
claim was, under the laws of Vh-ginia, su- 
perior in dignity to that of the trust creditor 
on the property subject to the ti'ust deed, 
and was also superior to the banla-upt's 
elaim for an exemption, which (but for the 
landlord's claim) would have been payable 
out of that part of his property which 
brought $GGS.S5. 

This case differs from that of B. D. Cog- 
bill [Case No. 2,954], decided in April, in the 
fact, that, in Cogbill's Case, the claim su- 
perior to the trust deed was that of a judg- 
ment creditor, whose right was, as to tlie 
general estate, inferior to that of the bank- 
rupt for a homestead exemption. In Cog- 
bill's Case the judgment creditor's claim was 
superior to that of the trust ci'editor's only 

^ fiieported by Hon. Robert "\Y. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



as to the property covered by the trust deed, 
but was inferior to that of the homestead as 
to the remaining estate, and, therefore, he 
had not "two funds" out of which he was at 
liberty to make his debt; for, under the laws 
of Virginia, a judgment creditor's lien is not^ 
in general, superior to the homestead. 

In the present case, however, the landlord 
having two funds out of which he conid 
make his debt, which as to both the two 
funds was superior to the bankrupt's claim 
for exemption, if he has been paid out of 
that one of the funds on which tlie trust 
deed creditor had no lien tlie ti'ust creditor 
must be subrogated to his rights, and receive 
that portion of the aggregate fund which 
was left after satisfying the landlord. The 
exceptions of the trust creditor, John Dun- 
lop, are therefore sustained, and an order 
will be made accordingly. 

NOTE ffrom orisinal report]. I have assumed 
in this decision that the lien for rent is su- 
perior to the bankrupt's right to what is called 
the "$500 congressional exemption," allowed by 
section 5045, Rev. St. V. S., just as the lien 
for rent is superior under the laws of Virginia 
to the right to a homestead exemption. 



BOWLER (BEARD v.). See Case No. 1,180. 

BOWLER (CONNECTICUT jNfUT. LIFE 
INS. CO. v.). See Case No. 3,106. 



BOWLER (DUNDAS v.). 
140 and 4,141. 



See Cases Nos. 4,- 



Case N"o. 1,736. 

BOWLEY V. GODDARD. 

[1 Lowell, 154.] ^ 

District Court, D. [Massachusetts. June, 1SG7. 

Salvage— What is Sal,vage— Who are Salvors 
— Officeks and Crew— CoMPEssATios. 

1. A steamer was engaged by the underwrit- 
ers' agent to go to a vessel in distress with the 
understanding that her time and services should 
be liberally paid for if they were accepted and 
were successful, which they were. Held, the 
agreement was for salvage. 

[Cited in Baker v. Hemenway, Case No. 770.] 

2. A steamer was owned by the underwrit- 
ers of Boston and was usually employed on 
salvage duty by special contract. Her officers 
and men were paid by the month, and had no 
right to demand more than their regular pay if 
they performed salvage services. Held, these 
facts constituted no answer to a demand for 
compensation reckoned upon the liberal basis 
of salvage, by the steamer when she was en- 
gaged to perform a salvage service by a ship 
not underwritten by the owners of the steamer, 
and without any special contract. 

3. As between a ship so saved and the officers 
and crew of such a steamer, the latter are vol- 
unteers though paid by the month. 

4. The value saved is not a very important 
element in awarding salvage when the danger 
is not immediate, and the situation of the saved 
vessel is such that other assistance might proba- 



^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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bly have been rendered if that of the actual 
salvors had not been accepted. 
[See The George Gilchrist, Case No. 5,333; 
The Oheeseman v. Two Perry-Boats, Id. 2,- 
633.] 
5. On a value of 5160,000, §5,500 awarded to 
the two steamers. 

In admiralty. The ship Coringa on her 
voyage from Calcutta to Boston with a very 
valuable cargo,— ship, freight, and cai-go be- 
ing worth about $160.000,— lost her rudder 
head when near Cape Cod, and became near- 
ly or quite unmanageable. Her master 
brought her to anchor ofiE Nauset light, about 
two miles from the beach, on the morning 
of Monday, the seventh of January, 1867, 
and set his colors union down. He refused 
the offer of the steamer Roman, of the Bos- 
ton and Philadelphia line of pactets, to tow 
him in, because the master would not dis- 
claim salvage. In the com-se of the fore- 
noon the underwriters' agent at Provincetown 
learned that there was a vessel in disti-ess, 
and engaged the steamer George Shattuck 
to go to her assistance. This steamer plies 
between Boston and Provincetown twice a 
week each way, as a freight and passenger 
steamer, and sometimes tows vessels. The 
wind was so high from the northward and 
westward that the regular trip of the Shat- 
tuclc had been postponed, and her master 
was disinclined to go to the assistance of 
the Coringa, but was induced to do so by a 
representation that life might be in peril. 
The underwriters' agent, with a whale-boat 
and some hands hired for the occasion, in 
addition to the crew and equipment of the 
steamer, went in her. They found the ship 
soon after dark on Monday, and were asked 
by the master to lie by him, to which they 
consented. The wind continued to blow so 
strongly for nearly two days that the steam- 
er was not thought adequate to tow the 
Coringa to a port of safety, and she lay by, 
with fires banked, ready to give what aid 
she could in any emergency, and to tow the 
ship when the weather should moderate. In 
the afternoon of Wednesday, some forty-four 
hom-s after the arrival of the Shattuck, the 
powerful tug-boat Charles Pearson, owned 
in whole or in part by the insm-ance com- 
panies of Boston, and generally known as 
the underwriters' boat, came in sights towing 
the dismasted bark Suliot from Province- 
town to Boston. At the request of the mas- 
ter of the Coringa, this tug after some hesita- 
tion undertook to tow the ship. The George 
Shattuck assisted, and aU fom* vessels were 
made fast together, and proceeded towards 
Boston in the following order: the George 
Shattuck, the Charles Pearson, the Coringa, 
tlie Suliot. The wind increased again and 
for some hours after nightfall, while going 
from Highland light to Race point, their 
progress was very slow. At last the bark 
parted the hawser by which she was made 
fast to the ship, and struck adrift. The 
steamers put back and found her in danger 
3FED.CAS. — 68 
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of going ashore, and the George Shattuck 
then made fast to the bark and brought her 
to Boston, while the Charles Pearson brought 
up the Coringa; and both arrived in safety 
dm-ing the forenoon of Thm'sday. 

The owners, officers, and crews of the two 
tugs joined in this libel as alleged salvors of 
the ship and cargo. The owners of the prop- 
erty set up that the contracts were for tow- 
age services only. 3Mr. Smith, the under- 
writers' agent, called by the libellants, stated 
In his cross-examination that the ai-range- 
ment with the master of the George Shattuck 
was, in substance, that the steamer should 
be liberally rewarded for her time if her 
services were actually used and were success- 
ful, and his understanding appeared to be 
that the precise amount of this reward 
should be for the underwriters to determine. 
He said further, that the insm-ance compa- 
nies of Boston had fm-nished him with a sum 
of money to be invested in this steamer 
when she was built, and that he has always 
owned a small share in her, and that his ar- 
rangement with the managing owner and 
with the master when he took this Interest in 
the steamer was, that he should be at liberty 
to employ her on salvage service at something 
less than salvage remrmeratlon. The master 
and mana^ng owner denied that there was 
any general arrangement or understanding 
of this sort, and the master denied that there 
was any special arrangement in this case. 
The officers and crew of the Charles Pearson 
were hired by the month, and their conti-act 
required them to perform duty in saving ves- 
sels, without further or other compensation. 
The steamer usually made a special conti-act 
in each case for payment by the day, the 
hour, or the job; and when this has not been 
done, her services have usually been settled 
for upon similar principles, that is to say, 
upon a consideration of her services, ex- 
penses, risk, «&c., rather than upon a basis of 
salvage in any more enlarged sense. The mas- 
ter of the Coringa made no bargain with either 
steamer; but he testified that Mr. Smith in- 
formed him on Wednesday morning that he 
had engaged the George Shattuck as under- 
writers' agent, and that no advantage would 
be taken of the ship's situation; and that in 
asking the aid of the Ohai'les Pearson he 
knew he was dealing with the underwriters' 
boat, and inferred that salvage would not 
be demanded, though his vessel was not im- 
derwritten by any of her owners. 

B. B. Curtis & E. Merwin, for respondents. 

The express contract in the one case, and 
the implied contract in the other, were for a 
quantum meruit compensation. 

H. W. Paine, for the O. Pearson. 
J. C. Dodge, for the G. Shattuck. 

LOWELL, District Judge. There can .be 
no doubt, and none is suggested, since the 
evidence has been put in, that the services 
rendered were in the natm-e of salvage; but 
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it is contended tliat salvage compensation is 
waived by the situation and acts of the par- 
ties. Tlie presumption is, tbat such services 
were rendered for a salvage compensation; but 
llxis may be rebutted by evidence: The Ver- 
sailles [Case No. G,3G5]; The Independence 
[Id. 7014]. In the latter of these cases, Jlr. 
Justice Curtis says, "What I decide is, that 
to bar a claim for salvage, where property in 
distress upon the sea has been saved, it is 
necessary to plead and prove a binding con- 
tract to be paid, at all events, for the worK, 
labors, and service in attempting to save the 
proportj-, whether the same should be lost or 
saved." 

Tried by this test, there is no bar here, be- 
cause neitlier steamer was to be paid xmloss ; 
successful. This test, indeed, is not con- 
clusive, because there may be a contract for 
towage contingent, as most maritime con- 
tracts are contingent, upon the successfnl 
prosecution of the enterprise, and there may 
be a valid conthigent contract fixing the 
amount of salvage; and either of these would 
preclude the assessment of damages by the or- 
dinary rules of salvage. This is all that can 
be meant by a contract to bar salvage, for an 
admiralty court at the present day has un- 
doubted jurisdiction of contracts of this kind, 
and such an one, if proved, would be no bai% 
but would only regulate the damages. The 
courts do not interfere with the liberty of 
contracting in such cases, excepting to see 
that it is not abused. If neither fraud, nor 
oppression is shown, the bargain will be up- 
held, though it be contingent, and be for a 
sum much less than the com*t would have 
awarded: The Catherine, 6 Notes Cas. Supp. 
xliii.; The Mulgrave, 2 Hagg. [Adm.] 77; 
Bondies v. Sherwood, 22 How. [63 U. S.] 214; 
The True Blue, 2 W. Kob. [Adm.] 176; The 
British Empire, 6 Jur. 60S; The A. D. Patch- 
en [Case No. 87]; The Helen and George, 
Swab. 3GS; The Enchantress, Lush. 93; Eads 
V. The H. D. Bacon [Case No. 4,232]. The 
contract must not only be fairly and honestly 
made, but the evidence must show a definite 
and explicit bargain, ilere loose talk will 
not do; The Salacia, 2 Hagg. [Adm.] 262. It 
is not unusual for masters in their laudable 
zeal for the interests of their owners, not 
only to underrate the service after it has 
been performed, but to fasten upon some ex- 
pression of the salvors, such as that they 
would be reasonable in their charges, or the 
like, as binding them not to claim salvage. 
The objection to the allowance to the George 
Shattuck rests on such a statement; but in 
the evidence I find nothing which should 
have that operation. Granting that jMr. 
Smith's version of the conversation should be 
accepted without qualification, and that of 
the master should be wholly rejected, yet the 
engagement merely was that the steamer 
should be paid liberally if her services were 
accepted and were successful. But this must 
mean that tiie pay should be hi some degree 
proportional to the success, because, if by 



great exertion and at great expense, only a 
small value had been saved, liberality con- 
tingent on success could not reimre a pay- 
ment exceeding the value rescued; and the 
converse must hold in favor of the steamer; 
and this is salvage. Mr. Smith's understand- 
ing probably was, that the underwriters' es- 
timate of liberality should be the final meas- 
ure of its amount; but this cannot be accept- 
ed as a legal measure to render the contract 
either fair or explicit within the law. If an 
agreement to refer the amount to arbitrators 
will not bar a libel, much less would one 
which leaves the adverse party to be the 
sole judge of the controversy be such a bar. 
If the true construction of the conversation 
shows an agi-eement not to enhance the com- 
pensation if the ship should turn out to be 
a very valuable one, — and I am much in- 
clined to think this is the real meaning of it, 
— that is no more than I should apply as the 
rule of damages in a case of this kind, for I 
have always considered that a vessel merely 
disabled, but in no immediate peril, and ly- 
ing near a port from which assistance maj 
be readily obtained, is to have the advantage 
of her situation, and to be presumed to take 
the first tug on substantially the tenns that 
she could have had the next one for. In 
other words, that while such a service is 
salvage, and is to be compensated much more 
liberally than mere towage, yet, the peril 
not being immediate, the value saved is not 
so important an ingredient as in cases of 
more urgency. The service in such a case 
undoubtedly approaches much more nearly 
to a towage service than when the vessel is 
derehet at sea, or in any other desperate cir- 
cumstances. 

The Charles Pearson made no contract, 
and I am asked to infer one. I shoidd be 
slow to conclude from circumstances alone, 
that a salvage service was undertaken for a 
mere quantum meruit. I recall no case in 
which such an impfication has been made, 
and none has been cited. The officers and 
men of this steamer are paid by the month, 
and their wages are in full for aU serv- 
ices of every kind. This is all that appears. 
"Whether the pay is larger than ordinary 
w^ages, whether the conti-acts are binding 
on the men, these questions cannot be an- 
swered from the evidence before me; but 
this I hold to be plain, that these offi- 
cers and men owed no duty to the respond- 
ents, and when they saved their proper- 
ty, were volunteers quoad them; what their 
rights may be among themselves does not 
concern the respondents. I cannot say that 
this fact bars the salvage. Nor do I see 
that the mode in which the managers of the 
steamers usually dealt with other persons 
constitutes an advertisement to the world 
that they were ready to undertake salvage 
services for towage wages. It is true, prob- 
ably, of most tugs, that they are ready to 
make a bargain for any kind of service, and 
that from their position in a seaport town. 
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in the presence of an active competition, 
they will usually he obliged to make one or 
lose the employment. Still, I do not know, 
4ind am not instructed that there is any fixed 
rate of compensation based on anything like 
a, mere quantum meruit I suppose that 
many of these bargains must he, in effect, 
agreements for a fixed amount of salvage, 
approaching more or less nearly to what would 
be awarded by a court of admii-alty. How- 
ever this may be, this case does not find an 
agreement between these parties, express 
•or implied, for mere towage. The master of 
the Charles Pearson could not have so un- 
-derstood it, because he would have had no 
right to " undertake such a service without 
the consent of the master of the bark Suliot, 
which he aheady had in tow; and there is 
no evidence of any such assent; but in a 
case of salvage, he might well, under some 
■circumstances, perhaps under these, consid- 
■ering the great value of the Coringa and her 
cargo, which appears to have been much 
greater than that of the Suliot, take the chan- 
ces of damage to the Suliot, trusting to in- 
demnity by way of salvage from the veiy 
valuable property in jeopardy. 

I am of opinion, therefore, that both steam- 
•ers are entitled to a reward, to be adjudged 
by a com't of admiralty upon the principles 
governing cases of salvage. The question 
■of amount is always nice and embarrassing. 
In this case, I find that the ship was not in 
the most imminent and pressing danger, but 
was lying where communication could be 
had, and was had, with her owners, and 
where assistance fx'om other steamers might 
probably be availed of. It was on these 
grounds, no doubt, that the master refused 
the assistance of the steamer Roman; he 
liad a right to consider that such a vessel, 
large and valuable, boomd on an important 
voyage, with passengers and cargo, might 
properly demand a high rate ofl salvage, and 
being in no instant danger, he preferred to 
wait, if he could not make a definite bargain, 
r have already said that, in such a case, what 
may possibly be called a salvage quantum 
meruit, that is, a large and liberal compen- 
sation for what the work was worth to the 
steamer, without a very nice regard to value 
saved, should govern the salvage award. I 
^nd that the George Shattuck contributed 
nearly three days' time, with some trouble 
and discomfort to her crew, and some de- 
rangement, I suppose, of her ordinary busi- 
ness. The Charles Pearson gave a more 
-valuable, powerful, and efficient vessel, and 
performed the greater part of the actual 
towing, but with much less time, and that 
aheady paid for, but- with some risk of dam- 
age to the bark under her charge. Upon 
the whole ch'cumstances, I have thought 
right to award to the George Shattuck three 
thousand five hundred dollars, and to the 
Charles Pearson two thousand dollars. 

There was evidence that the broken haw- 
ser belonged to the ship, and was new and 



of some value, but how it came to be used 
or to be broken I am not informed, and the 
facts proved are not sufficient to enable me 
to say that the steamers, or either of them, 
should bear the loss. Upon this point I am 
willing to hear evidence before a final as- 
sessment of the damages, if any party de- 
sires it. Salvage decreed. 



Case Ho. 1,737. 

Ex parte BOWI^INa. 

[1 Oranch, G. 0. 39.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 

Sheriffs and Coxstables— Summakt Suspen- 
sion OF Constable. 
A constable suspended from office before rule 
to show cause. 

On an affidavit stating that Joseph Bowl- 
ing, a constable, had dismissed a peace war- 
rant, and had received for his services $1.62, 
THE COURT suspended him from office, 
and ordered a rule to be laid on him to show 
cause why an attachment of contempt 
should not issue. ORANCH, Circuit Judge, 
contra, because the charge was uncertain 
and ex parte,— no notice having been given. 



BOWLING (GARLAND v.). See Case No. 
5.242. 



Case nSTo. 1,738. 

BOW MAN V. BARRON. 

[4 Craneh, C. C. 450.] ^ 

Circuit Court, District of Columbia. March 
Term, 1834. 

Slavery — Right to Freedoii— Maryland Act 

OP 1796. 
A Virginia slave of a Virginia owner was 
loaned by the widow to her son-in-law in Wash- 
ington, D. C, until the estate should he settled 
and distribution made. The slave resided in 
Washington, under that loan, more than a year, 
and was then sent back to Virginia, and upon 
settlement of the estate was assigned to one of 
the distributees. Held, that the slave did not 
thereby acquire a right to freedom under the 
Maryland act of 1796, c. 67. Although the ad- 
ministrator, who was neither party nor privy 
to the lending, afterwards knew of it and did 
not object. 

Petition for freedom [by Frederick Bow- 
man, a negro]. 

Mr. Key, for the petitioner, contended, that 
a residence of the slave in Washington, was 
evidence of an importation with intent to re- 
side which gives freedom under the first sec- 
tion of the Maryland act of 1796, c. 67; and 
cited the case of Green v. Jewett, in this 
court in Maj', 1832 [unreported]. 

Mr. Bryce and Mi*. Jones, contra. Al- 
though the residence was indefinite, it was 
in Its nature temporary. It was intended to 



^ [Reported by Hon. William Craneh, Chief 
Judge.] 
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continue only nutil the estate should be set- 
tled. The act requires that the intended res- 
idence should be permanent. Johnson v. 
Mason, in this court in 1828 [Case No. 7,396]. 

Upon the prayer of Mr. Jones, for the de- 
fendant [Henry Barron]— 

TI-IE COURT (THRUSTON, Circuit Judge, 
doubting) gave the following instruction to 
the jury, namely: If the jm-y find from the 
evidence that the sending of the petitioner 
frojn 'S''irginia to Washington was in conse- 
quence of a lending by the widow BaiTon to 
her son-in-law H. Gassaway; that the loan 
was temporary in its nature, though for an 
indefinite period, which might determine 
within the year, or not for two or thi-ee 
j'-ears; that the administrator, the defend- 
ant, was no party to such lending, nor any 
way privy to the same, though he after- 
wards knew of it, and did not object; that 
the petitioner was sent back to Virgmia 
about last Christmas, to abide the final dis- 
tribution of the estate; . and that such re- 
turn of the petitioner to Virginia was pursu- 
ant to the original intent of such lending 
(evidence tending to prove which was given 
by the defendant) ; tliat upon such retm-n of 
the petitioner to Virginia, he was Included 
in the disti-ibution of the personal estate of 
the intestate, and, in course of such dis- 
tribution, -was allotted and distributed to 
Ann C. Barron, one of the children of the in- 
testate, after which he, of his own accord, 
without the knowledge or consent of the 
owner, left Vii-ginia, came back to Washing- 
ton, and there filed his said petition,— then 
the petitioner is not entitled to his freedom, 
though it turned out that the petitioner was 
kept in Washington, under the said lending, 
two or three years. 

Verdict for the defendant. 



Case No. 1,739. 

BOWilAN v. FRENCH. 

[1 Oranch, C. C. 74.] ^ 

Circuit Court, District of Columbia. March 
Term, 1S02. 

Practice— Failure to Joix in Demurrer— Jddg- 
MEMT BY Default. 
The defendant will not be ruled to argue a 
demurrer at the term in which the demurrer 
shall be joined by him, although the rule to 
join in demurrer shall have expired before the 
term. 

lilisnomer of the defendant was pleaded in 
abatement. The plaintiCE demm-red at last 
term, and laid a rule on the defendant to 
join in demurrer. The defendant failed to 
join in demurrer, on the rule day; and Mr. 
Dorsey, for the plaintiff, now moved for 
judgment by default on the rule, unless the 
defendant will argue the demurrer at this 
term. 

^ [Reported by Hon. WiHiam Cranch, Chief 
Judge.] 



THE COURT" refused to give judgment; 
permitted the defendant now to join in de- 
murrer; and obliged the plaintiff to lay a 
rule on the defendant to argue it at the next 
term. 

CRANCH, Circuit Judge, contra. 



BOWMAN (HAGGETT v.). See Case Nrt, 5,- 
900. 

BOWilAN (LA^TIENCE v.). See Ca.se No. 
8,134. 

BOT\QIAN (MARIPOSA COUNTY v.). See 
Case No. 9,089. 

BOWMAN (PETERS v.). See Cases Nos. 11,- 
028 and 11,029. 

BOWJIAN (UNITED STATES v.). See Case 
No. 14,031. 

BO^^MAN V. WAGNER. See Case No. 14,- 

174. 



Case No. 1,740. 

BOWiSIAN et al. v. WATHEN et al. 

[2 McLean, 376.] » 

District Court, D. Indiana. May Term, 1841.* 

Parties — Proper Parties — Deed — Convetaxce 
OF Laxb Held Adversely — Riparian Rights 
— Navigable Waters — Ferry — Nature of 
Grant of Assignee of Equity — Jurisdiction 
— Deed — Right — Reservation — Construction 
— Limitation of Action — Nonresident — Prin- 
cipal and Agent—Notice to Agent. 

1. All persons whose interests will be affected 
by the decree should be made parties, if within 
the jurisdiction of the court. And, in that 
case, the want of jurisdiction over them should 
be stated. 

2. Where the proper parties are not made 
the court will, generally, suspend the decree, 
and direct that proper parties be made. 

3. That persons are unnecessarily made de- 
fendants does not oust the jurisdiction as to 
those who are properly before the court. 

4. An objection, that some of the plaintiffs 
have no interest, can not be made at the hear- 
ing. 

5. By the common law land held adversely 
can not be conveyed. 

G. The right of a proprietor, bounded by a 
navigable river, extends to high water mark; 
if the river be unnavigable, to the middle of 
the stream. 

7. By the common law rivers are only navig.i- 
ble as high as the tide ebbs and flows; this 
not so in this country. 

S. The riparian right is protected as any oth- 
er right. 

[Cited in Conway v. Taylor, 1 Black (6G U. 
S.) G30.] 

9. The right to apply for a ferry license at- 
taches to the riparian proprietor, and this can 
not be taken from him and given to another 
without compensation. In principle it is the 
same right which the land holder has to the 
soil, or to any benefit appurtenant to the soil. 

[Cited in Conway v. Taylor, 1 Black (66 U. 
S.) 630.] 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 

- [Affirmed in Bowman v. Wathen, 1 How. 
(42 U. S.) 189.] 
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10. The relief will be ^ven in eqiuity, if it be 
not complete at law. 

11. The owner of land bounded by a naviga- 
ble river may convey the soil, excepting the 
right of ferry. 

[Cited in Chenango Bridge Co. v. Binghamton 
Bridge Co., 3 "Wall. (18 U. S.) 81.] 

12. The difference between a reservation and 
an exception in a grant. The part excepted is 
not conveyed, but remains in the grantor, and 
needs no words of perpetuity. 

13. The ferry right is an incorporeal here- 
ditament. It grows out of the soil, and may be 
granted the same as a rent or an advowson. 

14. In such a case the grantee has a right 
to use the soil for ferryways, but for no other 
puvnose. And for any obstruction of this right 
he Ts entitled to a remedy. 

15. A ferry right, by the laws of Indiana, 
may be assigned. 

16. The statute of limitations in Indiana does 
not run against nonresidents. But the com- 
plainants may be barred by lapse of time. 

[See note at end of case.] 

17. Bowman's right of ferry was reserved, 
•or excepted out of the grant made in 1802. A 
license to keep a ferry, adverse to Bowman s 
right, was obtained the same year; and Watn- 
en, the defendant, is proprietor of that and 
two other ferry rights, equally adverse to Bow- 
man's. And the ferry has been kept up ttoin 
the time it was first granted. Bowman lived 
in Virginia, but his agent, who executed the 
<:onvevance, resided in Louisville, in sight ol 
the ferry, and often crossed in it. A notice to 
the agent is notice to the principal. 

[Cited in Carr v. Hilton, Case No. 2,437; 

Goodenough v. Warren, Id. 5,534.] 
[See note at end of case.] 

18. This adverse ferry was in operation twen- 
ty-four years before the decease of Bowman, and 
twelve vears after his decease before this bill 
was filed. The right asserted by the complam- 
auts was of a nature to require peculiar vig- 
ilance. And not having taken any step to as- 
sert their right, until the filing of this bill, they 
Ave barred by the lapse of time. 

[See note at end of case.] 

[In equity. Bill by Isaac S. Bowman, 

■George W. S. Bowman, Brinker, Mary 

Brinker, Rebecca Bowman, and Albert T. 
Bui'nley, against Athanasius Watben and the 
mayor and common council of the city of 
Jeffersouville, to enjoin the use of a fei-ry, 
and for an accounting. Dismissed.] 

Brown and Switser, for complainants. 

Mr. Stevens, for respondents. 

OPINION OF THE COURT. The com- 
plainants claim a ferry right from Jefferson- 
Tllle, in Indiana, across the Ohio river to 
Louisville, in Kentucky, which is in the pos- 
session and enjoyment of the defendant, 
"Wathen, who claims one half of it, and 
which the complainants pray, in pursuance 
-of their right, may be decreed to them. The 
complainants, except Burnley, daim as devi- 
sees of Isaac S. Bowman, and he claims as 
their assignee. Bowman was attached to 
the regiment commanded hy George Rogers 
<jlark, and to whom the state of Virginia 
^•anted one hundred and fifty thousand acres 
of land, lying northwest of the river Ohio. 
In the cession of lands to the United States, 
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north of the Ohio river, by the state of Vir- 
ginia, this tract was reserved. It was locat- 
ed on the Ohio river, at the faUs, and in- 
cludes the city of JeffersonviUe. Commis- 
sioners were appointed by Virginia, and au- 
thorized to allot and convey to the officers 
and soldiers of the above regiment, accord- 
ing to their respective rights, the above tract. 
To Bowman was conveyed five hundi-ed 
acres, on a part of which Jeffersonville now 
stands. 

Bowman was a citizen of Virginia, and, it 
seems, was never in the terx'itory or state 
of Indiana. On the 8th of Llarch, 1802, he 
empowered John Gwathney "to lay off into a 
town, in any manner he may think proper, 
one hundred and fifty acres of the above 
tract, and vest all right and title in discreet 
persons as trustees of said town. And the 
attorney was authorized to sell lots, &c., con- 
vey to the ti'ustees two acres for a public 
square, &c., and to do and ti*ansact all and 
any kind of business which may be neces- 
sary to cai-ry into effect the foregoing pow- 
ers." On the 22d day of June, 1802, the plan 
of the town being made, the attorney con- 
veyed to M. G. Clark and others, trustees 
of the town, and their successors in office, 
one hundred and fifty acres, described by 
metes and boimds, under certain reservations 
and conditions, among which were the fol- 
lowing: "That the said Isaac Bowman shaU 
have, and use for and in his own bebalf, 
Avhatever right be may now hold as propri- 
etor, to the establishment of one or more 
ferries." On the plan of the town northeast 
of Front street, on the river, was left an 
open space which was marked as commons. 
On the 12th October, 1802, TVilliam H. Har- 
rison, governor of the Indiana territoiT» 
granted a license to M. G. Clai-k, one of the 
gi-antees in the above deed, a license to keep 
a ferry at the town. And on the 2d July, 
1807, he granted a license to one Joseph 
Bowman, also, to keep a ferry at the same 
place. In 1820 the legislature of Indiana 
sanctioned the ferry right to George White, 
originally granted to Mm. Bowman con- 
tinued to reside in Virginia until his decease, 
in 1826. He devised his real estate, in Vir- 
^nia, Kentucky, and Indiana, in connection 
with which this ferry right was named, to 
his children in certain divisions. Under the 
will the complainants named as devisees 
took the lands in Indiana, including the ferry 
right. One of the children of the deceased 
is stiU a minor, and they have all continued 
to reside in Virginia. On the 11th May, 
1839, the devisees, for the consideration 
named, of twenty thousand dollars, conveyed 
the ferry right, and the lands, &c, in In- 
diana and Kentucky, devised to them by 
their father, to their co-complainant, Burn- 
ley. 

The three ferries, granted as above stated, 
are now consolidated into one, and the de- 
fendant, Wathen, by conveyances fi-om the 
original grantees, and those who claimed un- 
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der tliem, is vested with one half of the in- 
terest of the ferry. The persons who own 
the other half are citizens of Kentucky, and 
can not be made parties to the suit; and this 
is assigned, in the bill, as a reason why they 
are not made parties. From the answer of 
Wathen, it would seem that the ferry, by the 
loss of ferryboats, steamengines, &c., has 
been unprofitable until last year. Various 
grounds of defence are alleged in his an- 
swer, and, also, in the answer of the mayor 
and common council of the city of Jefferson- 
ville, which will be hereafter considered. In 
the commencement of the argument the com- 
plainants' counsel notify the court, and the 
respondents' counsel, that, on the present 
bill, they shall claim the ferry right only. 
Indeed, this is distinctly avowed in the bill. 

It is objected by the respondents' counsel 
that, by uniting the devisees of Bowman 
and Bm'nley as complainants, there is a mis- 
joinder which must be fatal to the right as- 
sorted in the present form of proceeding. 
The objection is not that there is a want of 
proper parties, but that Bm-nley having re- 
ceived a conveyance, by deed, of all the in- 
terest of the devisees of Bowman to the 
right in conti'oversy, the devisees are not 
necessarj^ parties. There are cases in which 
a want of proper parties may be alleged at 
the hearing. All necessary parties must be 
before the court, unless it be shown, in the 
bill, that they are not within the jm-isdic- 
tion of the com-t. And although the court 
will not dismiss a bill which is defective in 
this respect, they will suspend the decree, 
and direct the cause to stand over to bring 
in the proper parties. Milligan v. Milledge, 
3 Cranch [7 U. S.] 220. In the case of Car- 
neal v. Banks, 10 Wheat. [23 U. S.] 181, the 
court held— "The circumstance that some 
have been improperly joined as defendants 
in the bill, can not affect the jurisdiction of 
the circuit court as to other parties who are 
properly before it." And in Wilkinson v. 
Parry, 4 Russ. 272, it was decided that an 
objection that some of the plaintiffs have no 
intei-est can not be made at the hearing. 

It must be observed that the right asserted 
in the bill, whether asserted by Bm-nley or 
his co-complainants, the devisees of Bow- 
man, is the same right Bm"nley, it is ti-ue, 
claims under a deed, but from the facts 
stated in the pleading, it would seem that, 
at the time this deed was executed, there 
was possession of the land conveyed to 
which this feiTy right is appurtenant. And 
if, as the defendant's counsel insists, this 
possession was adverse, the deed to Burnley 
conveyed no title. It is believed that in In- 
diana there is no statute which prohibits the 
sale of pretended titles. But the statute of 
27 Hen. VIII. was in affirmance of the com- 
mon law. And in Co. Litt. 369, it is laid 
down, if a person out of possession convey 
land whicli is held adversely, the convey- 
ance is void. 9 Johns. 55; Parti-idge v. 
Strange, 1 Plow. 77; Fite v. Doe, 1 Blackf. 



127. Now, although the mere ferry right, 
which is an incorporeal hereditament, may 
not be capable of an adverse possession 
within this principle, except as appurtenant 
to the land; yet the state of the title was 
such as to render it prudent, and, as we 
think, proper, to make the devisees of Bow- 
man co-complainants with Burnley. And 
there are considerations, indepeudoutly of 
this, arising out of the election of the dev- 
isees, under the will of their ancestor, as to 
this ferry right, and other facts connected 
with their title, which make them necessary 
parties. But, if this were not the case, the 
court would permit the complainants, even 
at the hearing, to strike out the names of the 
devisees, if necessary to the exercise of ju- 
risdiction. Such an amendment of the bill 
could not take the respondents by surprize, 
or subject them to any change in their de- 
fence. But if the deed to Burnley be in- 
operative as a conveyance of the title, the 
devisees of Bowman would be indispensable 
parties. If Burnley can set up only an equi- 
ty, it is necessary for him to make those 
from whom he claimed such equity parties 
to the suit Flndlay v. Hinde, 1 Pet. [26 U. 
S.] 241; Smith v. Shane [Case No. 13,105]. 
We think tliat the objection of a misjoinder, 
as made by the defendants, can not avail 
tliem. 

The rights of riparian proprietors are so 
well defined, and have been so fully investi- 
gated by the supreme court, that little need 
now be said to show their nature and ex- 
tent In the cases of Cincinnati v. Lessee 
of White, 6 Pet. [31 U. S.] 431, Barclay v. 
Howell's Lessee, Id. 498, and ilayor, etc., of 
New Orleans v. U. S., 10 Pet. [35 U. S.] GG2, 
the doctrine is examined. Where land is 
bounded by a watercom-se these rights at- 
tach to the proprietor. And it is immaterial 
whether the watercom'se be a navigable riv- 
er or a smaller stream; or, whether the pro- 
prietor be a corpoi'ation or a natm'al person. 
In the case of Tyler v. Wilkinson [Case No. 
14,312], Mr. Justice Story says— "Pi-ima fa- 
cie, every proprietor upon each hank of a 
river is entitled to the land covered with 
water, in front of his bank, to the middle- 
thread of the stream." The judge is here 
speaking of a river which is not navigable, 
and such is undoubtedly the common law. 
In the Case of the Royal Fishery in the 
River Banne, Dav. Ir. K. B. 55, 57, it was re- 
solved, that by the rules and authorities of 
the common law, eveiy river, where the sea 
does not ebb and flow, was an inland river 
not navigable, and belonged to the owners 
of the adjoining soil. The same docti'ine is 
found in Carter v. Murcot, 4 Biu-rows, 2102, 
and in King v. Wharton, 12 Mod. 510; and 
Sir Matthew Hale, in his Treatise De Jure 
Maris, &c. Hargrave's Law Tracts lays 
down the law, generally, that fresh rivers, 
of what kind soever, do, of common right, 
belong to the owners of the adjacent soil; 
but he admits that such rivers may be un- 
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der a servitude to the public, and regarded 
as common highways. This doctrine is fully 
recognized by Chief Justice Kent, in the ;ase 
of Palmer v. Mulligan, 3 Caines, 3:^8. 

We aiDprehend that the commo'n law doc- 
trine, as to the navigableness of streams, 
can have no application in this country; and 
that the fact of navigableness does, in no re- 
spect, depend upon the ebb and flow of the 
tide. Where a stream, which is clearly not 
navigable, forms the boundaries of proprie- 
tors on each side of it, imder the common 
law, each may claim to the middle of the 
sti-eam. But this right can not be exercised 
to the injury of other rights of the same na- 
ture. On navigable streams the riparian 
right, we suppose, can not extend, generally, 
bej'-ond high water mark. For certain pm-- 
poses, such as the erection of wharfs, and 
other structm*es, for the convenience of com- 
merce, and which dp not obstruct the navi- 
gation of tlie river, it may be exercised be- 
yond this limit But, in the present case, 
this inquiry is not important. It is enough 
to know that the riparian right on the Ohio 
river extends to the water, and that no su- 
pervening right, over any part of this space, 
can be exercised or maintained, without the 
consent of the jn'oprietor. He has the right 
of fishery, of ferry, and every other right 
which is properly appurtenant to the soil. 
And he holds every one of these rights by 
as sacred a tenure, as he holds the land from 
which they emanate. The state can not, 
either directly or indirectly, divest him of 
any one of these rights, except by a consti- 
tutional exercise of the power, to appropri- 
ate private property for public pm-poses. 
And any act of the state, short of such an ap- 
propriation, which attempts to transfer any 
of these rights to another, without the con- 
■ sent of the proprietor, is inoperative and 
void. It can afford no justification to the 
grantee against an action of trespass. 

In coming to this conclusion, we have 
deemed it unnecessary to look particularly 
into the laws of Virginia, under which the 
title in question was derived; to the com- 
pact between Virginia and the other states, 
at the cession of the territory northwest 
of the Ohio, or to the ordinance of 1787. 
The principles laid down are of common 
right In this country they are eveiy where 
recognized. They belong as well to the civil, 
as the common law. The title of Isaac 
Bowman was derived from the state of Vir- 
ginia, not only before Indiana was known as 
a territory, but before the organization of the 
Northwestern Territory. His rights, what- 
ever they were, can have been, in no respect, 
affected by the dh-ect action of the territorial 
government, or of the state government, 
which succeeded it Where a state grants 
land, it may impose any restrictions, which 
shall be deemed propa-, on the gi-antee- But 
where the grant is without restriction, as in 
the present case, the grantee holds the land, 
and all the appurtenances which belong to 



(Case No. 1,740) BOWMAN 



it. Some of the rights which appertain to 
the soil are of a public nature, and the use 
of them ai-e, consequently, subjects of legal 
control. Of this character is the right of 
ferry, the right of wharfage, and others 
which might be enumerated. Any man has 
a right to keep ferry boats, for his own con- 
venience, upon his own land. But he is un- 
der no obligation to afford any amount of ac- 
commodation to the public. And, for this, 
the government is not only authorized, but . 
bound, to make suitable provision. On this 
ground, licenses to keep ferries are granted, 
and the grantees are bound to keep suitable 
boats, give the requisite attention, and, in 
all other respects, to comply witli the re- 
quirements of law. In Indiana, and in many 
other states, the grantee of a ferry is requir- 
ed to give bond and securitj', for the per- 
formance of his duties. His charges are 
also regulated by law. To protect the 
grantee 'in his rights, and remunerate him 
for the money expended, and the responsi- 
bilities incurred, no other person, without a 
license, is permitted to set up a rival ferry, 
which shall lessen the profits of the first one. 
Nor, indeed, cah the state consistently, if at 
all, grant a new ferry, to the material preju- 
dice of an old one, unless the public accom- 
modation shall require it. 

The legislatm-e of Indiana have not as- 
sumed the right to gi-ant a ferry license, ex- 
cept to the proprietors of lands on the bor- 
ders of rivers, "&c. In 1807 a law to this 
effect was pa-^sed, authorizing the court of 
common pleas to make the grant In 1815 
a law authorized the county com-ts to estab- 
lish ferries on the Ohio river, under the 
above resti-iction, and required bond to be 
given, &c. And, in 1817, the board of county 
commissioners were empowered to grant 
licenses, for ferries, to the proprietors of 
lands on the margin of a river, &c. The 
third section of this act [Sess. Laws, 292] 
provided '-that when the land on the mar- 
gin of a river yhould be a public common of 
a town, that the board of commissioners 
might grant a ferry license to any proprietor 
of land next adjttining the said public com- 
mon." But, at the same session, a supple- 
mental act was pass 3d, declaring "that noth- 
ing in the said 3d section should affect the 
right of any town or corporation, or the right 
of any person, proprietor of any town, by 
reason of any grant of ferry hcense to a 
person who was not a propx-ietor of land on 
the margin of the river." [Act Jan. 24, iSlS; 
Sess. Laws, 296.] By these acts, the legis- 
lature of the state of Indiana has fully recog- 
nized the ferry right of the proprietor on tlie 
margin of the river, as above stated. And, 
indeed, the act of 1817, declai-es that such 
right shall not be prejudiced by the grant of 
a ferry license to one who is not a proprie- 
tor of lands adjoining the river. 

In the argument it was supposed that the 
recognition of this prhiciple would operate 
most injuriously to the public— that it would 
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be in the power of any proprietor to prevent 
the establishment of a ferry upon his land; 
but, it will be observed, that the same prin- 
ciple applies to the establishment of public 
I'oads, canals, and almost eve/y description 
of public improvement. No man's property 
can be talien, for these purposes, against his 
will, unless compensation be made. And this 
Is the inile in regard to ferry ways. These, 
no more than the other real estate of the pro- 
prietor can be taken without his consent, 
unless they shall be talien, and paid for, un- 
der the power of appropriation. The re- 
spondent's counsel insists that, if the legal 
right of the complainant. Burnley, be as stat- 
ed in the bill, he has full and adequate relief 
at law. There can be no doubt that, where 
an injury is done to an established feri-y, 
an action at law would be the appropriate 
mode of redress. But that is not the case 
made in the bill. AVhat redress can an ac- 
tion at law give to the complainants, should 
the right, asserted, be sustained? The de- 
fendant. Watlien. under color of right, at 
least, is in possession of the ferry. He 
claims under the original grantees, and in 
virtue of a right which has been exercised 
and sanctioned by public authority nearly 
forty years. This right lias the proprietor- 
ship of the soil to support it. The claim in 
the bill is hostile to this, and, if sustained, 
nmst rest upon the reservation in the deed of 
Bowman, by his attorney, to the original 
trustees of the town. And, on this ground, 
the exclusive ferry right, appurtenant to the 
hundred and fifty acres, is asserted. Since 
l<Sf)2, this right has been dormant. For aught 
that appeared to the public, or to the owners 
of the different ferries established at JefCer- 
sonviUe. it had been abandoned. Under such 
circumstances, it was the duty of the public 
authority to provide for the general accom- 
modation. This was done; and we think, 
under the circumstances, was rightfully done. 
And now that this dormant ferry right is 
set up, if its validity be admitted, how can 
effect be given to it? Not, certainly, by an 
action at law. This can neither enjoin the 
defendants, nor transfer their receipts, nor 
their ferry i-ights, to the complainants. And, 
if relief be given, it must be in one of the 
modes here stated. It is, therefore, clear 
that the remedy is not at law. 

A great number of other questions are 
made in the answer, and by the defendant's 
counsel, in argument, more or less impoii:ant; 
but they will be passed over, and the great 
questions in the cause will be considered: 
and these are, the nature and extent of the 
ferry right reserved by Bowman, and the 
lapse of time. This deed was executed by 
Gwathney, the agent of Bowman. On look- 
ing into his authority, which is in writing, 
and in evidence, there can be no doubt he 
possessed the power to make the deed. And 
now we will consider the reservation or ex- 
ception, as it is called, in the deed. As this 
is an important point in the case, it may be 



proper to advert to such, parts of the deed 
as can have any bearing on the question un- 
der consideration. The deed conveys to- cer- 
tain perspns, named as trustees of the town 
of Jeffersonville, "and to their successors in 
office, to the use, interest and purposes, here- 
inafter expressed, and to and for no other 
use, interest or purpose, whatever, that is 
to say: the said John Gwathney, as attor- 
ney, in fact, for the said Isaac Bowman, 
shall have, retain, possess and exercise, the 
sole, entire and exclusive right and privi- 
lege, of making applications of the moneys 
arising from the sale of the lots of the said 
town; and shall, also, have and use, for and 
in behalf of the said Isaac Bowman, what- 
ever right he may now hold as proprietor to 
the establishment of one or more ferries." 
The deed then states the boundary of the 
one himdred and fifty acres, beginning at a 
stake on the bank of the Oliio river; runnirg 
thence up the river, and binding thereon, &c. 
To have and to hold the beforementionetl 
ti'act, or parcel of land, under the conditions, 
limitations, reservations and restrictions, be- 
fore mentioned, and the said public square 
aforesaid, for the purposes aforesaid, to tlie 
said trustees, and their successors in office, 
forever. Then follows the clause of war- 
ranty. In the body of the deed is stated 
that the attorney had laid off the one him- 
dred and fifty acres in a town, and drawn a 
plan of it, designating two acres of ground 
as a public square, with convenient streets 
and commons, and called it Jeffei-sonville. 
These are all the parts of the deed which 
can have any supposed bearing upon the res- 
ervation of the right in question. From the 
ti'ustees, Bowman received a conveyance for 
lots 190, 191 and 192, which are bounded on 
the river, and which were retained by him 
and passed to his devisees, who have con- 
veyed the same to the complainant Burnley. 
The title to these lots, however, is, in no re- 
spect, connected with the ferry right under 
consideration. From Front street, to the up- 
per limit of the town, an open space is left, 
between Water street and the river, which, 
on the plan of the town, is called "Com- 
mons." On these commons is the landing 
and ferry ways of the defendants. There 
can be no doubt that this designation, on the 
plan of the town, and, also, the two acres for 
a public square in the centre, taken in con- 
nection with tlie deed of Bowman to the 
original trustees, which deed and plan were 
recorded, constituted a dedication of the 
square and the commons to the public. That 
the trustees could have no succession, they 
not being incorporated, is no objection to this 
view. The trustees, or, at least some of 
them, are believed to be still living. To the 
purchasers of lots they conveyed titles, as 
they imdoubtedly had the power to do. No 
act of dedication could be more formal, or 
more solemn, thaa the deed and the plat in 
this case. And, if any confirmation were nec- 
essary, the use of the commons and of the 
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jDublic square for thirty eight years, as such, 
iuay be referred to. This public use wovild, 
■of itself, be evidence of a dedication. On 
-the fact of dedication, there can be no doubt. 
It is insisted that the reservation of the 
ferry right, being inconsistent with the 
.grant, is void. But is it inconsistent with 
the grant? The commons extended from 
Water street to the river, and the fee to this 
-space, bj' the dedication, as completely 
passed out of Bowman and vested in the 
public, for the use declared, as if the most 
formal conveyance had been executed. But, 
in addition to this, the fee was actually con- 
veyed to tbe original trustees. The town, 
then, when it became incorporated, and, in- 
deed, before, was entitled to the use of these 
-commons to the water. But that this use 
is not at all inconsistent with the use of the 
-commons for a ferry landing, is shown by 
the fact that they have, from the first, been 
■used as such. The defendants' counsel sug- 
gests, that tliis ferry right can only subsist 
in connection with the soil. It is a right con- 
-nected with the soil, and grows out of it, the 
-same in principle as an advowson or rent. 
It is an incorporeal hereditament, and lies 
in grant. Co. Litt 335b. When the owner- 
ship of it is not connected with the owner- 
sliip of tlie soil no one can have seizin of it 
as of land. But, stiU, it is classed with real 
■estate, and is subject to the laws which gov- 
■em the realty. And so is rent, or an ad- 
Towson. An advowson appendant may be- 
come in gross, by various means. 1. If the 
manor, to which it is appendant, is conveyed 
away in fee simple, excepting the advowson. 
2. If the advowson is conveyed away with- 
out the manor, to which it is appendant 3. 
If the proprietor of an advowson appendant, 
presents to it as an advowson in gross. 1 
Dyer, 103; 4 Cruise, Dig. 3. The existence 
-of an advowson, like that of every other in- 
-corporeal hereditament, being merely in idea 
4ind abstracted contemplation, it is not capa- 
ble of corporeal seizin or possession. 4 
•Cruise, Dig. 5. A person having free war- 
I'en over certain lands, may alien them, re- 
-serving the warren. 1 Dyer, 30b, pi. 200. 
A rent may be reserved upon a gi-ant of an 
estate in remainder or reversion; for, though 
tlie gi'antee can not distrain dm'ing the con- 
-tinuance of the particular estate, yet there 
will be a remedy by distress, whenever the 
Temainder or reversion comes into posses- 
sion, 1 Co. Inst. 47a. Eent may be re- 
served ou a conveyance of lands in fee sim- 
ple, and tliis is called a fee farm rent. The 
-statute of Indiana recognizes the right of the 
proprietors of lands on the margin of the 
river, and to none others can ferry rights be 
gi-anted; and, it is supposed, that this limits 
the right to tlie grantee of the soil. But this 
-consti'uction of the statute can not be sus- 
tained. By the statute, nothing more could 
liave beea intended than to rescue, from vio- 
lation, the right of tlie riparian proprietor. 
This right is appm*tenant to the soil; but he 



may convey it, and still retain the fee in tlie 
land. And, yyy such conveyance, the grantee 
holds the right which the statute was de- 
signed to protect He has the use of the 
soil for a ferry landing, and for f en-y ways, 
so far as the public accommodation is con- 
cerned, as fully and completely as could be 
exercised by the grantee of the soil; but for 
no other purpose has he a right to enter 
upon the soil. Now, it must be perceived, 
that the right thus possessed, is as much 
within the policy of the statute, as if it were 
a fee simple in the soil. Indeed, it is within 
the letter of the statute. For the grantee of 
such a right may, in the strictest sense, be 
considered, for all the purposes of the ferry, 
"tlie proprietor of land on the margin of the 
river." This right, as before -remarked, is 
real estate. It descends to heirs, as such, 
is subject to dower, and" to all the incidents 
of real property. 

■\^''e come now to consider the operative 
words of the reservation. "And (the attor- 
ney) shaU also have and use, for and in be- 
half of the said Jacob Bowman, whatever 
right he may now hold as proprietor, to the 
establishment of one or more ferries." That 
this reservation gave to Bowman, dm-ing his 
life, this feiTy right, there can be no doubt. 
We have shown that it may be separated 
from the fee in the soil, and still be within 
the policy and language of the statute. But 
Bowman is now deceased, and the inquiry 
is, was the right reserved to his heirs? It 
is admitted that the word heirs is not neces- 
sary, in every possible case, in a reservation 
or grant, to give an estate of inheritance. If 
the father iufeoff the son, to have and to 
hold to him, and to his heirs, and' the son 
infeoffeth the father as fully as the father 
infeoffed him, by this the father hath a fee 
simple. Co. Ditt 501. When the act of dis- 
posal relates to another thing, tliat thing be- 
comes, in a manner, part of the disposition, 
and, in such case, the mind is carried to the 
idea of an heir, as clearly as if the word 
"heir" had been inserted in the feoffment. 
3 Bac. Abr. 534. Where a man, seized of 
land in fee, made a lease for years, reserving 
rent to him and his assigns during the term, 
it was adjudged that this reservation should 
not determine by the death of the lessor, but 
the rent should go to the heh*. Sacheverell 
V. Froggatt, 2 Saund-. 36T; Harg. Co. Litt. 
note 8, p. 47a; Siury v. Brown, Latch. 99, 100; 
Vent. 163; 2 Lev. 13. If one coparcener or 
joint tenant releases aU his right to another, 
it will pass a fee without the word heirs. 
So if one coparcener grants a rent to the 
other, for equality of partition, an estate in 
fee simple in the rent will pass without the 
word heirs; for, as the rent comes in lieu 
of the inheritance, it has as strong a relation 
to the inheritance as if the word heirs had 
been used. 1 Co. Inst 10; 4 Cruise^ Dig. 
295. But these are exceptions to the general 
rule, and the cases put can admit of no 
doubt as to the intention of the parties. 
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We will now cite cases where the word 
heirs, in reservations, has been held neces- 
sary to constitute an estate in fee. simple. 
If a rent he reserved to the lessor and his 
assigns, it will determine at his death; for 
the reservation is good only during his life. 
So, if a rent is reserved to him and his exec- 
utors, he having the freehold it will be de- 
termined at his death; because the rever- 
sion to which the rent is incident descends 
to the heir. 1 Co. Inst. 47, a; 1 Vent. 161; 
3 Cruise, Dig. 319. If one gi-ant lands or 
tenements, reversions, remainders, rents, ad- 
vowsons, commons or the like, and express 
or limit no estate, the lessee or gi'antee hath 
an estate for life only. Dyer, 300. A reser- 
vation sometimes operates as a grant, but 
this cannot be the case with an exception. 
An exception, says Sheppard's Touchstone, 
77, is where the grantor excepts something 
out of that which he has before granted, by 
which means it does not pass by the grant, 
and is reserved from the things granted. 
"And note," says Led Coke on Littleton 
412, "a diversity between an exception, 
which is ever a part of the thing granted 
and of a thing in esse, for which exceptio 
salvo, praeter, and the like, he apt words; 
and a reservation which is always of a 
thing not in esse but newly created or re- 
served out of the land or tenement demised. 
Poterit enim quis rem dare et partem rei 
retinere, vel partem de pertinentiis, et ilia 
pars quam ratinet sem percum es est et 
semper fuit." Here Coke states that a res- 
ervation is always of something not in esse; 
l>ut the inaccuracy of this is shown in his 
own words in a different section. "Heserve," 
he says, "eometh of the Latin word reserve, 
that is to provide for store; as when a man 
departeth with his land, he reserveth or 
provideth for himself a rent for his own live- 
lihood. And sometimes it hath the force of 
saving or excepting. So, as sometime, it 
serveth to reserve a new thing, viz. — a rent, 
and sometime to except part of the thing 
in esse that is granted." Id. 143a. 

The words exception and reservation axe 
used synonymously in grants, and have the 
same effect. The effect of the deed does not 
depend upon the use of the one or the other 
of these terms, hut on the facts which they 
represent. In the case of Greenleaf's Les- 
see V. Birth, 6 Pet. [31 U. S.] 310, the court 
say in order, therefore, to ascertain what is 
granted, we must first ascertain what is in- 
cluded in the exception; for whatever is 
within the exception is excluded from the 
grant. Suppose, in conveying to the trustees 
the one hundred and fifty acres, the attorney 
of Bowman had excepted, from the operation 
of the deed, any given number of lots, as 
designated on the plan of the town, would 
these lots have passed by the deed? Being 
excepted, out of the land conveyed, they 
covdd not have passed. They would then 
have remained in Bowman, imaffected by 
the deed. Of this, it is supposed, no one 



can doubt. And the only inquiry now is,^ 
whether the ferry right reserved is of the 
same natm-e, in this respect, as a part of 
the land. In what does it differ? It is ap- 
purtenant to the soil, and constitutes no in- 
considerable part of its value. As has been 
shown it is susceptible of a different owner- 
ship from the soil. It is still a right gi*owiug 
out of the soil, and subjects it to the servi- 
tude in whosever hands it may come. Al- 
though an incorporeal hereditament, in con- 
templation of law, it is property, real prop- 
erty. It passes by deed— is assets iu the 
hands of heirs, and, in all respects, is subject 
to the laws which regulate real estate. It 
is readily admitted if this were a grant to 
Bowman, the Avords of the reservation would 
give him but a life estate. But the right 
remained in Bowman. He did not part 
with it; and it remained in him the same 
as before the deed to the trustees Avas exe- 
cuted. He conveyed the land to which this 
right was appurtenant, but he conveyed it 
charged with the servitude of this ferry 
right, which he excepted or reserved. If 
Bowman derived his right from the deed, 
words of inheritance would have been essen- 
tial to give him a fee simple. But he has 
the same ferry right after the land was con- 
veyed as before it. . He excepted it out of 
the deed, and nothing more was necessary 
to retain the right unimpaired by the con- 
veyance. 

It is insisted that a license to keep a ferry 
is personal, and cannot be assigned. That 
as the right of the defendant, Wathen, rests 
upon transfers from the original grantees, 
and has no other "foimdation, it must bo hold 
invalid. In this respect no difference is per- 
ceived between a ferry franchise, the fran- 
chise of a tollbridge, a turnpike or railroad, 
or any other franchise of the same nature. 
Certain privileges are given by the state, 
and the grantee becomes bound to afford the 
proposed public accommodation. It is true, 
the grant is made in the one case to a pri- 
vate Individual, and in the others to corpora- 
tions. But as it regards any matter of pub- 
lic confidence, it would seem to apply as 
strongly to the individuals incorporated, as 
to the grantee of the ferry. But tlie gran- 
tee of the ferry has a right appurtenant to 
the soil which, by the law, is made an indis- 
pensable pre-requisite to a feriy license. 
Now we have shown that the ownership of 
this right may be separated from the owner- 
ship of the soil; and if this may be con- 
veyed by the gi-antee before the ferry license 
is obtained, may it not be conveyed after- 
wards? And in this conveyance may not 
the ferry grant be included? The public 
can have no claim on the grantee beyond 
the requirements of the law; and it is im- 
material whether these are fulfilled by the 
grantee or his assignee. It is probable that 
the assignee gives a bond and security, as 
the law requires, or indemnifies the grantee. 
There must be some settled practice on this- 
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subject, wliicb. has been so sanctioned, as 
to become a rule of property. However this 
may be, tbere would seem to be no doubt, 
that tlie ferry francbise, witb all tbat be- 
longs to it, may be taken by descent or by 
conveyance the same as other interests 
which pertain to the realty. Where an of- 
fice is conferred which implies personal con- 
fidence and a capacity to discharge public 
duties, no assignment can be made of it. 
But this has no analogy to the franchise in 
question. This question, however, does hot 
depend upon general principles; the statute 
of Indiana authorizes the transfer of the 
ferry license, and points out the duties of the 
assignee. If the ferry shall not be kept up, 
it may be vacated and annulled on a mode 
of proceeding authorized by the statute. But 
the license is gi'anted without limitation, and 
subject only to the condition that the re- 
quirements of the law shall be observed. 

The lapse of time is the only question that 
remains for consideration. The ferry fran- 
chise claimed by the defendant, Wathen, 
originated in October, 1802. This right was 
sanctioned by the le^slature of Indiana by 
an act passed December, 1S20. Another fer- 
ry license gi'anted subsequently to 1802, and 
to a different person, is now, and has been 
for several years past, by mesne conveyan- 
ces, vested in the defendant, Wathen, and 
others, who are not made parties to this 
suit Wathen owns one half the interest in 
the consolidated feriy. This ferry has been, 
regularly kept up, and the requirements of 
the law observed from 1802 up to this time, 
making thirty nine years, and nearly thirty 
eight years to the time of filing the bill. 
Bowman's deed to the trustees, in which the 
ferry right was excepted, was recorded by 
the recorder of Clark county shortly after it 
was executed. Bowman continued to reside 
in Virginia until his decease, in 1S26, and his 
devisees still reside there. The agent Gwath- 
ney, who executed the deed was, at the time, 
a citizen of Louisville where he continued to 
reside many years; being often in JefiCerson- 
ville, saw the ferry in operation, and fre- 
quently crossed in it. One of the witnesses 
states, shortly after the town of Jefferson- ' 
yille was established this reserved ferry 
right was spoken of; and another witness, 
some two or three years after, 1826, heard 
the same right mentioned among the citizens. 
At this time Wathen was a citizen of Jefifer- 
sonville. 

Against the operation of the statute of 
limitations and of lapse of time, the com- 
plainants' counsel insist— 

Fk'st: That the statute does not run 
against nonresidents. 

Second: That time in equity is applied by 
analogy to the statute, and that it cannot 
bar the complainants' right as Bowman was 
not only a nom-esident but several of his 
devisees at his death were infants, and some 
of them are still minors. 

Third. That the ferry right, set up by the 



defendant, Wathen, was not established by 
competent authority, and that the sanctions- 
since given to it, were in violation of the 
rights of the complainants, and were conse- 
quently void. 

Fom-th. That the defendant, Wathen, 
stands as trustee in relation to the right of 
the complainants, and that in such a case 
neither the statute of limitations nor the- 
lapse of time can have any effect 

That the statute does not run against non- 
I'esidents must be admitted. It only operates^ 
against those who are residents of the state, 
or who may come within its jurisdiction. And 
it must also be admitted that by analogy the- 
statute is applied in equity as at law, and 
that in such cases it does not bar the rights 
of infants. But time in equity often oper- 
ates as a bar in a case where, at law, the 
statute could have no effect And the case 
under consideration may illustrate this prin- 
ciple. The lapse of time is open to the de- 
fendant as a gi'oimd of defence, although hy 
reason of the nonresidence of the complain- 
ants the statute could have no effect against 
them at law. This doctrine is fully estab- 
lished. In the case of Piatt v. Vattier [Case- 
No. 11,117], many authorities on this point 
are cited. That case was similar to this- 
one. The holder of the title was a nonres- 
ident and his right was not barred by the 
statute. In the ease of Marquis of Chol- 
mondeley v. Lord Clinton, 2 Jac. & W. 138, 
the coui't say, "At all times com-ts of equity 
have, upon general principles of their own, 
even where there was no statutable bar, re- 
fused relief to state demands, where the pai*-^ 
ty has slept upon his rights, and acquiesced 
for a great length of time." And this doc- 
trine was sanctioned by the supreme coiu-t 
on an appeal of the above case of Piatt v. 
Vattier, 9 Pet [3i U. S.] 416. It is, also, 
sustained in the following cases: Beckford" 
V. Wade, 17 Ves. 86; Barney v. Ridgard, 1 
Con. Cus. 145; Blennerhassett v. Day. 2' 
Ball & B. 104; Hardy v. Reeves, 4 Ves. 479; 
Harrington v. Smith [28 Wis. 43]; 1 Brown, 
Pari. Cas. 95; Kane v. Bloodgood, 7 Johns. 
Ch. 93; Prevost v. Gratz, 6 Wheat. [19 U. S.] 
481; Hughes v. Edwards, 9 Wheat. [22 U. S.] 
489; Willison v. Watkins, 3 Pet [28 U. S.] 44. 

Is the franchise of the defendant invalid 
on the thu-d ground assumed? Was the li- 
cense granted in 1802 inoperative, and were^ 
the sanctions of the legislature subsequently^ 
given to it of no effect? The license was 
first granted by the governor of the terri- 
tory without any express authority of law. 
j At that stage of the territorial government 
i he was, in connection with the judges, au- 
thorized to adopt laws of the states, but not 
to enact them. No law, it seems, could be 
found applicable to the public emergency, 
and a resolution was adopted under which 
the license, in 1802, was granted. In 1807 
the territorial legislature provided "that all 
ferries now kept by hcense from the govern- 
or, shall be and are hereby declared to be cs- 
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tablished ferries," &c. Another confirma- 
tory act -was passed bj- the legislature the 
26th December, 1815. And, afterwards, in 
December-, 1820, the legislatui-e of the state 
confirmed, by a special act, the franchise 
under which the defendant claims. It may 
be proper here to remark that tlie case can- 
not be made to turn upon the validity of the 
defendant's right unconnected with the 
lapse of time. But this will be more ap- 
propriately considered imder the next head. 
The right from the first was, at least, prima 
facie. And It may be a matter of doubt 
whether the power exercised by the govern- 
or, under the emergency wliieh existed, 
ought not to be sustained. And this view 
is greatly strengthened, if, indeed, it be not 
placed bej'ond doubt, by the confirraatox-y 
acts of the territorial and state legislatures. 
But it is supposed that the ferry right re- 
served by Bowman renders the acts of tlie 
governor, and of the territorial and state 
legislatures, inoperative and void. And this 
Tipon the ground that private property can 
not be appropriated for the public use with- 
■out compensation. Where was this right of 
the complainants for thirtj* eight years, 
while this ferry has been liept up by the en- 
terprise of its owners, and enjoyed by the 
public? All that could be linown of it, by 
searching the county record, was, that Bow- 
man reserved it in his deed to the trustees. 
But what evidence was this of his contin- 
ued ownership? That an indiviuual did not 
convey an interest, that he might have in 
land, to A, is no very satisfactory evidence, 
some twentj' or thirty years afterwards, 
that he had not sold it to some other person. 
At best it was a right that existed in idea. 
An abstraction. Something that could nei- 
ther be seen nor felt. Of which no one 
could have corporeal possession. And yet 
this intangible thing, in the estimation of 
the counsel, becomes the vis major to the 
power of the territorial government, and the 
sovereignty of the state. It resists, and ef- 
fectually resists, all action for the public 
good. That such can not have been the ef- 
fect of this feiTy right, under the circum- 
stances, is very clear. No such dormant in- 
terest, practically abandoned, can be assert- 
ed after the lapse of nearly forty years, to 
nullify the action of the government If it 
were not barred by the lapse of time, it 
could not make the grantees of the govern- 
ment ti-espassers. Where a case of lirima 
facie right to a ferry license is made out 
the state, is, in duty bound, to grant a li- 
<;ense, should the public convenience require 
it. And if there be any conflicting right, 
the owner is bound to assert it in a reason- 
able time. If he fail to do this the other 
title is strengthened by time, and may bar 
that w'hich, at first, was a paramount title. 

But is the defendant, Wathen, prohibited 
from setting up this defence by the relation 
he bears to the complainants' title? Is he 
the cestui ti-ust of the complainants, or, did 



those under whom he claims stand in that 
relation to Bowman? That the statute does 
not run against an established and continu- 
ing ti'ust is clear. For, in that case, the pos- 
session of the trustee is consistent Avith the 
right of the cestui que trust. And neither 
the statute of limitations, nor the lapse of 
time, can, in such a case, operate in favor 
of the possession of the trustee. But where 
his possession is hostile, openlj-- and avowed- 
ly hostile, the rule is very different. There 
can be no stronger case put to illustrate 
this doctrine, than that of landlord and ten- 
ant. On general principles the tenant is not 
permitted to dispute his landlord's title. 
Having entered under that title, he can set 
up no adversary title to protect his posses- 
sion. And yet if he publicly disclaim his 
landlord's title, and profess to hold under a 
hostile title, the statute of limitations will 
begin to run from the time of such disclaim- 
er. This doctrine is sanctioned in the case 
of ^^ailison V. Watkins, 3 Pet. [28 U. S.] 47, 
48. In that case the com*t say— "the same 
principle applies to mortgagor and mortga- 
gee, trustee and cestui que trust, and, gen- 
erally, to all cases where one man obtains 
possession of real estate belonging to anoth- 
er by a recognition of his title." 6 Johns. 
272; Blight's Lessee v. Rochester, 7 Wheat. 
[20 U. S.J 535, 549. Where the trustee denies 
the title of the cestui que trust the statute 
will operate. To prevent this the trust must 
be subsisting. Kane v. Bloodgood, 7 Johns. 
Ch. 90; Lockey v. Lockey, Prec. Ch. 51S; 
Harmood v. Oglander, Yes. 109; Hoven- 
den V. Lord Annesley, 2 Sclioales & L. 630. 
The right under which tlie defendant claims, 
from its origin, has been hostile to that as- 
serted Ifj the complainants. So far as the 
defendant has become seized of any part of 
the soil bounded by the river, included in 
the deed of Bowman to the ti-ustees, it 
might be contended that he was seized to 
the use of the complainants. But the claim- 
ing and exercising of the ferry franchise, is 
utterly inconsistent with the right set up 
imder Bowman. They can not both exist. 
The one necessarily excludes the other; and, 
by consequence, they are hostile to each 
other. An iminternipted possession . has 
been held by the defendant, and those un- 
der whom he claims, of thirty nine years 
—of thirty eight years before the commence- 
ment of this suit, and about twenty four 
years before the decease of Bowman. And 
what are the circumstances relied on to ob- 
viate the efEeet of this lapse of time? The 
nonresidence of Bowman, his death, and the 
infancy of some of his devisees. 

As before remarked, nonresidence saves 
the operation of the statute, but not the ef- 
fect of time. That Gwathney, the agent of 
Bowman, who executed the deed to the ti'us- 
tees, and who superintended the sale of the 
town lots; and especially reserved this feriy 
right, as attorney, in fact, for Bowman, to 
be used for him, remained many years a res- 
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ident at Louisville, after the execution of 
the deed, is an important fact. He was the 
special agent of Bowman, as appears from 
the deed; not only as regards the JefCerson- 
viUe property, but of this right in particular. 
He saw the ferry of Clark in operation in a 
very short time after the deed was executed; 
was frequently in Jeffiersonville, crossing in 
the f eny, and it does not appear that he ever 
remonstrated against its establishment, or 
attempted to set up the right reserved to 
his principal. And with the same indiffer- 
ence he daily witnessed the operations of 
this and the other ferry for fifteen or eight- 
een years. A notice to the agent is notice 
to the principal, 13 Ves. 121; 1 Yes. Sr. 62; 
1 Term R. 16; Amb. 626; 4 Term R. 66. 
And the rule here applies with peculiar force. 
For there is a strong probability that Gwath- 
ney reserved this ferry right without any 
special instructions from Bowman. He was 
then peculiarly fitted to protect it, and it 
was his duty to do so. The lapse of time 
could not more strongly have operated 
against the complainants' title, had Bowman 
resided in Louisville instead of his agent. 
There is another consideration entitled to 
great weight, and that is the nature of the 
right. It was one connected with the pub- 
lic accommodation, and which the owner 
must have known, unless exercised, might be 
lost. By the 2d section of the act of the 
17th September, 1807, the court of common 
pleas was authorized to discontinue a ferry 
if not used for twelve months. The founda- 
tion of tiie right was appurtenant to the 
soil, but the exercise of it depended upon the 
sanction of the public authority. Diligence 
was required, then, not only in procm-ing the 
public sanction, but, also, in keeping up the 
ferry. But nothing was done until a very 
short time before the bill, in this case, was 
filed. A demand was then made of the de- 
fendant, Wathen, that he woiild surrender 
the ferry, and his boats, &c., on the terms 
stated in the bin. When the ferry was first 
established, and for many years subsequent- 
ly, it was not profitable. To some of the 
proprietors it seems to have been rather a 
source of expense than profit. And this may 
be a reason why Bowman's right was not as- 
serted. But now that Jeffersonville has be- 
come a thriving city, the country thickly 
popxilated, and the city of Louisville a place 
of great commercial enterprise, the ferry has 
become profitable. Steamboats are used in 
the ferry which cost from fifteen to twenty 
thousand dollars. From morning until night 
a continued line of travel is passing over it 
It has become an object of importance, and 
an increasing source of wealth. 

Neither lapse of time nor the statute oper- 
ates against infants. And yet if the statute 
begins to run in the life of the ancestor, it 
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wiE continue to run after his decease against 
his minor heh'S. And in the case under con- 
sideration, after, the exercise of this adversa- 
ry right twenly four years, without molesta- 
tion dm-ing the life of Bowman, it is difficult 
for the com-t to dose their eyes against the 
lapse of twelve years which has since oc- 
cui'red. During this period some of the dev- 
isees were minors, but the greater part of 
them wero. of full age. 

Upon the whole, when we consider the na- 
ture of this right, its origin, the long resi- 
dence of Bowman's agent, who reserved it^ 
in full view of the ferry, and the great lapse 
of time, we are led to the conclusion that no 
relief can be given to the complainants. 
They have not, nor did he, under whom 
they claim, use tlie diligence which the law 
imposes for the protection of the right as- 
serted. It is one which, of all others, would 
seem to impose diligence. Public conven- 
ience united with private interest to recom- 
mend this com-se. But both considerations 
were disregarded. The right has become 
very valuable. But in the hands of the com- 
plainants it has become stale. And such 
was its character on the decease of Bowman. 
The biU is dismissed at the complainants" 
costs. 

NOTE [from original report]. This decree, 
on an appeal to the supreme court, was afHrmed 
January term, 1843. [Bowman v. "Wathen, 1 
How. (42 U. S.) 189.] 

[NOTE. In affirming the decision herein, 
Mr. Justice Daniel, after discussing the various 
questions raised by appellants, placed the de- 
termination of the court upon the ground that 
the complainants were barred by lapse of time, 
and that knowledge of the alleged invasion of 
complainants' rights was notice to complainants 
and their devisee, and stated: 

["The real question involved touches neither 
the definition of ferry privileges nor the modes 
of their enjoyment, but relates exclusively to 
the propriety of interfering, at the instance of 
the complainants below, with those rights as 
they now are and have been enjoyed by the de- 
fendants, and of transferring such rights and 
enjoyment to the complainants themselves. 

["Gwathney, the agent, resided in the immedi- 
ate neighborhood. From his agency jn laying- 
off and selling the lots he was necessarily con- 
nected with the affairs of the town; and it is, 
shown beyond question that he had knowledge 
of the existence of the ferry, and had actually 
used it at an early period after its establish- 
ment, though the preci.se time when is not as- 
certained. * * * If Bowman, by negligence, 
or by failure to look after and protect his own 
interests, permitted the title of another to gi-ow 
into full maturity, he thereby recognized the 
force of the principle of the bar by lapse of 
time, which created a title as complete in equity 
as would be imparted by an express convey- 
ance. This conclusion follows by regular de- 
duction from all the authorities upon this doe- 
trine of lapse of time. * * * We consider the 
pretensions of the complainants below (the ap- 
pellants here) to be, upon every correct view, 
within the operation of the equitable bar by 
lapse of time." Bowman v. Wathen, 1 How^ 
(42 IT. S.) 1S9.] 
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Case Ko. 1,741. 

In re BOWNE et al. 

[12 N. B. K. 529; 1 N. Y. Wkly. Dig. 100.] ^ 

District Court, D. New jersey. 1875. 

LANDi-oun ANi> Texaxt — Rent — Payment bt 

JS^OTi:— LfAXDLOKD'S LlEN— BaNKKCPTCI" OF TjiN- 
ANT. 

1. If a note taken for rent is not paid at ma- 
turity the landlord is entitled to all his reme- 
dies for the security or collection of his claim, in 
the same manner as if the note had never been 
given. 

[See Seriba v. Deanes, Case No. 12,559; Bank 
of U. S. V. Winston, Id. 944; U. S. v. Mor- 
rison, 4 Pet. (29 V. S.) 124; Morsell v. 
First Nat. Bank, 91 U. S. 357.] 

2. If a tenant makes an assignment for the 
benefit of creditors to a trustee who sells the 
goods on the premises after the commencement 
of the proceedings in bankruptcy, and turns the 
proceeds over to the assignee, the landlord is 
entitled to payment of the rent out of the pro- 
ceeds. 

[See In re Beadle, Case No. 1,155.] 

In bankruptcy. 

■\Y. S. Dayton, for landlord. 

.Tames Buchanan, for assignee. 

NIXON, District Judge. Jolia R lOein has 
filed his proof of claim against the banki'upt's 
estate for two hundred and ninety dollars, 
alleged to be due to him on account of two 
mouths' rent ending July 28, 1874, for the 
premises occupied by the banla-upts at the 
time of the adjudication of banlu-uptcy. He 
claims that he is entitled to be paid in fuU, 
out of the proceeds of the sale of the chattels 
which were in the demised premises at the 
date of the filing of the petition. 

The evidence reveals this state of facts: 
The bankrupt rented of the claimant the two 
stores Nos. 27 and 27^^ East State street, at 
the annual rental of two tliousand dollars, 
paj'able monthly. On the 28th of July, 1874, 
he took the promissory note of his tenants, 
payable three months after date, at the First 
National Bank of Trenton, for two hundred 
and ninety dollars, on account of the rent 
for the months of June and July, that sum 
being the balance acknowledged to be due 
after allowing for all cash payments previ- 
ously made thereon. The note matured on 
the 31st day of October, and was duly pro- 
tested for non-payment at the close of bank- 
ing hom-s on that day. On the morning of 
the same day, about 10 or 11 o'clock, the 
claimant caused a distress warrant to be 
issued, for three hundred and thirtj'-three dol- 
lars and thirty-three cents, the two months' 
rent due for August and September. A. few 
days afterwards— it does not clearly appear 
when— the debtors made an assignment of all 
their estate, under the state law, to one 
Charles W. Street for the equal benefit of 
all their creditors. jMt. Street entered upon 
the possession of the property, being a stock 
-of goods in a gentlemen's furnishing store, of 

* [Reprinted from 12 N. B. IL 529, by permis- 
sion. 1 N. Y. Wkly. Dig. 100, contains only a 
partial report.] 



the value of about five thousand dollars, and 
began to make sale of them as assignee. Be- 
fore any considerahle quantity was disposed 
of, to wit: on the 9th day of November, 1874, 
a petition in bankruptcy was filed against 
Bowne & Ten Eyck, and, on the 10th, an 
injunction was issued, specifically resti-aining 
them, and the sheriff of the county of IMercer", 
from disposing of or in any manner interfer- 
ing with the property of the alleged bank- 
rupt. The assignee. Street, was not named 
in the injunction, nor does it appear from 
tlie marshal's retm-n that it was served upon 
him. Bowne & Ten Eyck were duly ad- 
judged banla-upts on the 24th of November, 
when a warrant was put into the hands of 
the marshal, who, on the next day, took 
charge of the bankrupts' estate. He did not 
interfere, however, with the proceeding of 
Mr. Street, the assignee under the state law, 
who seems, with the tacit acquiescence or 
understanding of all the parties, to have re- 
tained the control of thf u j^...-;. a.i >. >•■ ,, > 
continued their sale until tlie whole was con- 
verted into money. The assignee in bank- 
ruptcy, Yard, was appointed on the 29th of 
December, and the proceeds of the sale, 
amounting to upwards of five thousand dol- 
lars, were paid over to him by Mr. Street. 

No serious question is raised but that the 
bankrupt estate owes the amount claimed for 
rent. It is ti-ue that the landlord took the 
tenants' note for it, and gave a receipt in full. 
But the note w^as never paid, and is still in 
the hands of the claimant ready to be sm-- 
rendered, and hence the debt it was given 
to pay remains due and owing (2 Greenl. Ev. 
§ 520; Bm-den v. Halton, 4 Bing, 454; Holmes 
V. De Camp, 1 Johns. 33), and the payee is 
entitled to all his remedies for the secmutj- 
or the collection of the debt, in the same 
manner as if the note had never been given 
(Edwards v. Derrickson, 28 N. J. Law, 39). 
Has the landlord lost his right to claim a 
lien on the goods and chattels on the prem- 
ises for payment of the same? This question 
must be answered in the affii-mative, unless 
there are some provisions of the bankrupt act 
which justify or protect the landlord in his 
inaction or acquiescence in the sale of the 
property Tjy the assignee. A right to distrain 
for the rent in arrear arose to the landlord, 
on the 31st of October, after the matm'ity 
and protest of the note which had been given 
for its payment. The assignment of the 
property to Street, by the debtors, did not 
take away this right, as long as it remained 
on the demised premises. Hosldns v. Paul. 
9 N. J. [Law] 110. But if the landlord stood 
by and saw^ the assignee make a sale of the 
goods and chattels from day to day, to bona 
fide pm'chasers, without protest or interfer- 
ence, he could not afterwards claim a lien 
upon the proceeds of sale, nor a right to 
distrain upon the property after sale and re- 
moval. Nix. Dig. tit. "Distress," § 11. But 
it has long been held That by the clear pro- 
visions of the banla-upt act, the assignee in 
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banlrruptcy takes the property in the same 
j>light in which it was held by the bankrupt 
when the petition was filed, subject to all 
the liens and incumbrances that would have 
-affected it if no adjudication in bankruptcy 
had talien place. The petition in this case 
was filed November 9, 1874. The great bulk 
of the goods and chattels was then on the 
premises, in the hands of the assignee, Street, 
and subject to the landlord's lien. The coun- 
sel for the assignee insisted on the argument 
that the landlord has no lien on his tenant's 
goods for rent due until after the levy of the 
■<listi-ess warrant This is only true in the sense 
that he cannot follow the property in the 
Lands of a bona fide pm-chaser without no- 
tice of his claim. It is a general proposition 
that, whenever the law gives to a creditor 
the right to have his debt satisfied from the 
proceeds of property, or .before the property 
can be otherwise disposed of, it gives a lien 
-on such property to secm-e the payment of 
the debt 

The whole question here involved was fully 
•discussed and settled by Chase, C. J., in Re 
Wj-nne [Case No. 18,117]. "As we \mder- 
.stand the bankrupt act," he says, "all the 
rights and all the duties of the bankrupt, in 
xespect to whatever property, not expressly 
•excluded from the operation of the act, he 
may hold, imder whatever title, whether legal 
■or equitable, and however encumbered, pass 
to and devolve upon the assignee at the date 
of tlie filing of the petition in bankruptcy. 
And all rights thus acquired are to be en- 
forced by process, and all duties thus im- 
jjosed are to be performed under the super- 
intendence of the national courts. • No lien 
•can be acquired or enforced by any proceed- 
ing in a state com*t commenced after peti- 
tion is filed." * * * "Whether, therefore, 
the distress warrant or the attachment be 
regarded as a proceeding for obtaining or 
■enforcing a lien, each was equally unwar- 
ranted. If a lien for rent existed, it was a 
lien to be discharged by the assignee, and 
enforced in the United States com-t of bank- 
xuptcy." He then quotes the 12th section of 
the 12Sth chapter of the Revised Code of 
Virginia, forbidding all persons claiming an 
interest in goods from removing them from 
the demised premises, without paying to the 
landlord the rent due, etc., not exceeding one 
.year— substantially similar to the 4th section 
of the landlord and tenant act of New Jersey 
[Act March 10, 1795; Laws N. J. 187]— and 
-adds: "We cannot doubt that this statute 
creates a lien in favor of the landlord, and 
a lien of a high and peculiar character." Un- 
der the authority of that case, and upon 
principle, I am of the opinion that the land- 
lord, upon the facts proved, is entitled to the 
payment of his claim as a secm-ed debt, and 
it is ordered accordingly. 



(Case No. 1,742) BOWNE 
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BOWNE V. AUBUNCLB et al. 

[Pe;t. C. G. 233.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1S16. 

Costs— CoL.i,ECTJ ox— ATTAcniiENT fok. 

Practice, as to granting an attachment for 

costs, against the plaintiff and his securities. 

For such costs as the plaintiff is hable, tne 

court will grant an attachment 

[Cited in Hoyt v. Byrd, Case No. 6.S07; Re 

Stover, Id. 13,507; Goodyear v. Sawyer, 17 

Fed. 5.] 

This was a rule obtained by the attorney, 
clerk and mai-shal, officers of this court, upon 
the lessees of the plaintiff, and his sureties 
for costs; to show cause, why an attachment 
should not issue agauist them, for then: fees 
in the above suit, and one other, for services 
rendered to them, and for which they are lia- 
ble. It appeared that in one of the cases, 
judgment was rendered against the defend- 
ant; and in the other, against the casual 
ejector, the tenant having refused to enter 
into the common rule. 

Mr. Wallace for the plaintiff [Bowne's les- 
see] and his secm-ities, showed cause, and 
contend&d, for the secm-ities, that according 
to the form of the recognizance entered into 
by .them, they are discharged from their lia- 
bility, the plaintiff having succeeded in both 
actions. The form is, that if the plauitiff 
does not prosecute his suit to effect, and does 
not pay the costs of his suit, the sureties will 
pay the same. As to the plaintiff, he admit- 
ted he was liable for such of the fees as the 
officers might, according to the practice of 
this state, have reqmred to be paid down, 
but not for the others. [Rule absolute.] 

[For discharge of rule to dismiss a- bill of 
recovery, see Case No. 2,035; for verdict on 
the trial, see Case No. 1,990; and for award 
of costs on dismissal of bill of discovery, see 
Case No. 1,743.] 

Mr. Sergeant, for the motion. 

Mr. Wallace, contra. 

WASHINGTON, Circuit Justice. The re- 
cognizance or obligation entered into by the 
sm-eties in this case, was given under a rule 
of court obtained upon the ground of the 
residence of the plaintiff being out of this 
district. The form which has been devised 
for this pm-pose, is totally different from that 
which was contemplated by the standhig rule 
of the court, the object of which was, to se- 
cmre the officers' fee^ at all events; leaving 
the plaintiff to recover them fi*om the de- 
fendant, when he succeeded on the ti'ial. 
According to the form of the undertaking, in 
this case, it is clear that the securities are 
dischai'ged from liability; one of the condi- 
tions not having taken place, upon which 
they bound themselves to pay. As to the 
plaintiff himself, he is certainly liable for 
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fees legally due by him to the officers; and 
the court will enforce the payment of the 
same by an attachment. The form of the 
recognizance to be entered into by the secm*- 
ities must be changed in respect to future 
eases, so as to conform to the intention of 
the rule of com-t. Kule made absolute as to 
the plaintiff. 



Case No. 1,743. 

BO^'TNE T. BROWN et aL 

[2 Wash. C. C. 271.] ^ 

Circuit Court, I>. Pennsylvania. Oct. Term, 

isos. 

Costs — TVno Liablk. 

The plaintiff, havin<? recovered at law, the 
court directed the costs of the bill of discovery, 
by which the plaintiffs at law were prevented 
recovering, should be paid by the defendants in 
the bill, they being plaintiffs at law. 

[Cited in Hathaway v. Roach, Case No. 6,- 
213.3 

In these cases, where the plaintiff 
[Bowne's Lessee] has recovered at law 
against the several defendants, THE COURT 
decided (PETERS, Disti-ict Judge, absent) 
that the costs of the bill of discovery, 
brought hy the defendants for their own ad- 
vantage, and which, having had its effect, 
has been dismissed, should be borne by the 
plaintiffs in that suit THE COURT did 
not determine how this point would be, if 
the plaintiffs had failed at law. 

CNOTE. For subsequent proceedings in this 
cause, see Cases Nos. 1,742, 1,990, and 2,035.] 



BOWRIE (CURTIS v.). See Case No. 3,498. 

BOWRING- V. The EDITH. See Cases Nos. 
4,281-4,283. 

BOWRING V. The POLAR STAR. See Cases 
Nos. 4,281-4,283. 

BOWSER (LAMB v.). See Cases Nos. S.OOS 
and 8,009. 



BOXES OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
quantity or number of boxes; e. g. "Boxes of 
Sugar." See Case No. 10,271.] 



BOX OF BULLION. See Case No. 17,717. 

BOX OF BULLION C^ILLIAMS v.). See 

Case No. 17,717. 

BOX OF BRY GOODS (UNITED STATES 
v.). See Case No. 14,410. 

^ [Originally published from the 5ISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Case Wo. 1,744. 

BOYCE V. The PATAPSCO. 
[N. Y. Daily Times, July 23, 1S67.J 
District Court, S. D. New York. July, 1867." 
JIaiutime Liexs— Scpplies. 
[A vessel is not chargeable with supplies, 
furnished her in a foreign port, unless they 
were furnished on her credit, and an apparent 
necessity existed therefor.] 
[See note at end of case.] 

[In admiralty. Libel by James Boyc& 
against the steamer Patapsco. Dismissed.] 

D. & T. Meilahon, for libelant, 
A. J. Heath, for claimants. 

SHIPMAN, Disti-ict Judge. This is a suit 
in rem to enforce an alleged lien on the 
steamer Patapsco for coal fm-nished her in 
the months of February and March, ISCG,. 
by the libelant, at Baltimore. It is insisted 
that the coal was a part of the necessary 
supplies of the vessel furnished at that port^ 
and that it was fm'nished on the credit of the 
vessel. Of the necessity of the coal there 
can be no doubt. The question in dispute 
is whether it was fm-nished on the credit 
of the vessel. 

The steamer was owned by John B. Ba- 
con at the time the article was furnished, 
but was rimning in a line owned by tho 
Commercial Steamboat Company, a corpora- 
tion chartered by the legislatm'e of Rhode 
Island. This company had an office in Ncav 
York, and ran their boats between that city 
and Baltimore. They had exclusive control 
of the Patapsco, as well as the other boats 
of their line, and must be deemed, for the 
time, owners pro hac vice. This company 
had an agent in Baltimore, who attended to 
their business there, including the purchase 
of the necessary supplies for the steamers 
which were required at that port. The 
steamers, several in number, had been run- 
ning on this line for several months, and 
the agent had been in the habit of purchasing 
coal for them of different parties, and among 
others of this libelant. The amount of coal 
required for each vessel, from time to time, 
was ordered by the company's agent in writ- 
ing, the order in ea^h instance designating 
to which ship the amount called for was to 
be delivered. The sales were considered to 
be for cash, but payment on delivery . was 
waived, and the bills presented montlily to 
the company's agent. This was done as a 
matter of convenience, and to avoid the mul- 
tiplication of bills. Pm-chases of coal had 
been made of the libelant from time to time, 
from December, 1865, down to March 24, 
1866, the date of the last charge in the ac- 
count upon which this suit is brought. They 
were all paid for by the agent up to Feb. 1. 
The bills were made out to the Commercial 

^ [Reversed by circuit court (unreported). De- 
cree of circuit court affirmed by supreme com t 
in The Patapsco v. Boyce, 13 Wall. (SO U. S.) 
329.1 
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Steamboat Company, but designating tlie 
name of the ship to which each parcel was 
delivered. That delivered in February and 
March was not paid for, and the libelant 
seeks to charge the ship. 

Now in order to do this the libelant must 
prove that this coal was furnished on the 
credit of the ship, and that there was an 
apparent necessity for resorting to that cred- 
it I think the proof fails on both these 
points. The libelant dealt, not with the mas- 
ter of the vessel, but with the accredited 
agent of the company resident m Baltimore. 
I think that it is clear that he looked to the 
company generally, and not to the particular 
ship, for his pay. Again, there is no sat- 
isfactory proof of a necessity apparent at 
the time for resorting to the credit of the 
ship. There is proof that the affairs of the 
company were in fact in a state of embar- 
rassment, and approaching the crisis of in- 
solvency. But the proof fails to show that 
they had not sufficient credit in Baltimore to 
obtain supplies required for their ships at 
that port. The fact must be clearly proved 
before this coiU't can assume tliat the ci-edit 
of each ship was or could be resorted to in 
order to obtain the supplies furnished to such 
vessel. 

The facts in this case, if not exactly the 
reverse, fall far short of those in the case 
of Ross V. The Neversinlc [Case No. 12,079], 
where I held the boat liable. As I discussed 
the general question of law involved, upon 
principle and authority, in the latter case, I 
do not feel called upon to repeat or enlarge 
upon that discussion here. Let an order be 
entered dismissing the libel with costs. 

[NOTE. This decree, dismissing the libel, 
was reversed by the circuit court (case unre- 
ported). In affirming the circuit court decision, 
the supreme court, per Mr. Justice Davis, stated: 
It IS undisputed that the Patapsco was in a 
foreign port, and that the coal was ordered for 
her, specifically by name, and delivered to the 
othcers^ m charge of her. It is equally free 
from dispute that the supply of coal was neces- 
sary—indeed, indispensable— to enable her to 
mal:e her voyage at all. In such a ease the in- 
ference IS that the credit was given to the vessel, 
unless It can be inferred that the master had 
funds or the owners had credit, and that the 
material man knew of this, or knew such facts 

^n ^w ",1*^ £-^^^"^ ^^^^„^'l inquiry. The Lulu, 
10 Wall. (77 IT. S.) 192. There is no reason 
to suppose that the master had funds, or the 
owners of the line credit, or that the libelant 
was guilty of laches. On the contrary, it is in 
proof that the company which owned the line 
of steamships was, at the date of these trans- 
actions, hopelessly insolvent, and was borrow- 
ing large sums of money on a mortgage of its 
steamers, away from home, and in the very 
city where libelant resided. It would be strange 
if the libelant did not know this condition of 
things, and, in the absence of proof on the 
subject, it is a reasonable inference that he 
did. If he had this knowledge, it would be a 
violent presumption to suppose that he relied on 
the credit of the company at all for the sup- 
plies which he furnished. The company run- 
ning the steamers was a distant corporation, of 
no established name, and without personal lia- 
bility in case the enterprise recently under- 
taken should prove a failure; and it is hard 
3FED.CAS.— 63 



to believe that a large and intelligent coal mer- 
chant in Baltimore, in dealing with this corpo- 
ration, intended to renounce his claim against 
the steamers in cage he was not paid. It is 
very clear that there was no credit to the com- 
pany at the time of sale, because the coal was 
sold for cash at the lowest market price; and 
when the libelant waived his privilege of cash 
on delivery, and put the coal on board the 
steamship, the presumption of law would be 
that he thereby gave credit to the steamship, 
and not to the owners thereof, inasmuch as the 
supplies were furnished in a foreign port." The 
Patapsco V. Boyce, 13 Wall. (80 U. S.) 329.] 
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Case Ho. 1,745. 

In re BOYD. ■ 

[2 Hughes, 349; ^ 5 N. B. K. 199.] 

District Court, North Carolina." March, 1871.. 

Baskkuftct — Assets — Baxkbupt's Right to- 
Wife's Chose ix Action — Kights of Assignee 
— Failure to Schbdulb Assets— Effect. 

1. In May, 1S63, a feme sole, being the own- 
er, in her own right, of a chose in action, mar- 
ried, and a suit was instituted shortly thereafter 
to recover from the debtor in the name of the 
husband and wife. This suit continued pend- 
ing until 1868, when the husband, upon his own 
petition, was declared a bankrupt, and an as- 
signee was appointed and an assignment ex- 
ecuted in the usual form. Thereafter the as- 
signee was, upon his own motion, by order of 
the court, made party plaintiff with the wife, 
and a judgment was recovered in favor of the 
plaintiffs. Held, that the assignee may proceed 
to enforce the payment of such judgment by 
execution, and receive the money when collect- 
ed—if this be done in the lifetime of the hus- 
band and wife — and if collected by him must 
distribute the same to creditors as the law 
directs. 

2. The assignee is deprived of no right be- 
cause the bankrupt has failed to schedule such 
chose in action. 

3. Nor [are his rights affected] by the provi- 
sions of the constitution in North Carolina, 
adopted in 1868. 

In banliruptcy. 

BROOKS, District Judge. In this cause/ 
a case agreed has been submitted under the 
provisions of the second clause of the sixth 
section of the banlvruptcy act [of 1867, 14- 
Stat. 521], presenting an important question, 
for the consideration of this coui-t. After 
the ai-gument of this question at Salisbury 
at the last special term, some of the authori- 
ties cited by the counsel not being accept- 
able, I was obliged to postpone its further 
consideration to enable me to make that 
careful examination of the authorities that 
the importance of the question demanded. 

The facts submitted are as follows: Jane 
O. Forbes intermarried with William Boyd 
in May, 1863, she being at that time the 
owner of a slave that had been taken from 



* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
- [District not given.] 
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her possession unlawfully prior to the said 
maiTiage, by one Rader Winslow, who had 
sold and converted the same. In Septem- 
ber, 1863, suit was commenced in the supe- 
rior court of Mecklenburg county by Boyd 
and wife against Winslow for damages for 
the conversion of said slave. On the 30th 
day of ilay, 18G8, said Boyd filed his peti- 
tion in bankruptcy, and soon thereafter was 
dvly declared a bankrupt according to the 
provisions of the banki'upt act of 1867. Sub- 
sequently John Wilkes was duly appointed 
assignee of said Boyd, and an assignment in 
due form of all the property and effects of 
Boyd was made to Wilkes as assignee. At 
fall term. 1869, which was the trial term of 
the suit against Winslow, Wilkes, as as- 
signee of Boyd, was made party plaintiff 
with Jilrs. Boyd— without her knowledge or 
consent— and judgment was recovered for 
eight himdred and fifty-seven dollars and 
ninety cents damages, and nineteen dollars 
and ninety cents costs in behalf of the plain- 
tiffs. The ease fm'ther states that Boyd did 
not render any statement of this claim in his 
schedule, and was discharged as a bankrupt 
in the year 1800, and the covertui-e still con- 
tinues. And on this statement of facts this 
com't is asked to decide whether Mrs. Boyd 
or John Wilkes, the assignee, is entitled to 
the money collected on the execution issued 
on the judgment If it had appeared that 
the execution which issued upon their judg- 
ment had been paid or in any way satisfied, 
and Willves, the assignee, had received the 
money, or if by any other means he had 
actually received the money for the judg- 
ment, I do not think there can be any au- 
thority found upon which to rest the claim 
of Mrs. Boyd to the money so received. But 
it is not stated that A^^ilkes, the assignee, 
has ever received the money. Then it is a 
question respecting the title to a chose in 
action of the wife that is presented. 

It must be remembered that the numerous 
cases, both English and American, which so 
well settle the law in regard to the rights of 
the wife by sm'vivorship to her choses in ac- 
tion, are not direct authorities upon the 
questions arising in this case, as it will be 
seen that they are all cases arising between 
the sm-viving wife and assignees or ci-editors 
of the deceased husband, or cases in which 
the wife's right to an equitable settlement 
are presented. .And in this case it is the ex- 
tent to which a husband may proceed during 
the lifetime of the wife in reducing her 
choses in action into his possession, and 
wlien the aid of a eoiu-t of equity is not 
asked to effect that object. And yet a care- 
ful examination of the opinions of the learn- 
ed chancellors in these cases has afforded 
me material assistance in arriving at a sat- 
isfactory conclusion upon the questions sub- 
mitted in this ease. 

The facts stated render it necessary to 
make two principal inquiries: First What 
rights did Boyd acquire upon his marriage in 



1SG3 in the chose in action against Wins- 
low? Second. Was any interest in that 
claim or right of action against Winslow as- 
signed or transferred to or vested in Wilkes, 
his assignee in bankruptcy, by force of the 
bankruptcy law? And if any, then the ex- 
tent or character of such interest? 

There are other questions which have been 
suggested, which may be regarded as rather 
incidental to these principal questions stat- 
ed, and which may be considered, and will 
be necessarily involved in the answers to 
them. I regard it as having been cleai-ly 
settled both in England and in North Caro- 
lina, prior to the adoption of the provision 
in the present constitution, that by mar- 
riage the husband acquired the right to re- 
duce to his possession his wife's choses in 
action, and when they were so reduced to 
possession by the husband during his cover- 
tm-e, such became absolutely his property. 

In the case of Bosvil v. Brander, 1 P. 
Wms. 458, and Pringle v. Hodgson, 3 Ves. 
617, the question was between a surviving 
wife and the assignees of a bankrupt and 
deceased husband. All that was decided in 
the first of these cases was, that the wife 
was not entitled to aid of the court of equity, 
to take the writing out of the hands of her 
deceased husband's assignee, though the de- 
cision was founded upon a principle that I 
do not consider correct; that the assign- 
ment in bankruptcy so passed the property 
in the choses of the wife, that no other or 
further act was required to be performed; 
and that the right to the debt was so vested 
in the assignee by operation of law as to de- 
feat the right of the surviving wife. In the 
latter case Lord Rosslyn lays down the same 
doctrine broadly: "That the assignee at law 
has a right to the chose in action of the 
wife, and the law reduces it into his posses- 
sion; the banki-upt law gives over all that 
the husband had or could dispose of to the 
assignee; the property is vested by law in 
them, and the question of survivorship is 
quite laid aside by the bankruptcy." In 
Miles V. Williams [1 P. Wms. 249]. Parker, 
C. J., in delivering the opinion of the court 
of king's bench, noticed this point, and ex- 
pressed himself strongly in favor of the as- 
signees against the claim of the wife. These 
I regard as extreme cases, and tliey were 
very clearly so regarded by the eminent 
chancellors to whom the same questions 
were presented afterward for decision. 

In the case of Grey v. Kentish [1 Atli. 
2S0] 1 P. Wms. 249, and Gayer v. Wilkinson, 
1 Brown, Ch. 50 [note] the same question 
was decided in favor of the surviving wife 
against the assignees, and in the subsequent 
case of Mitford v. Mitford, 9 Ves. 87, Sir 
W^m. Grant, then master of the rolls, places 
his decision in favor of the surviving wife 
upon the same gi'ound, that the chose was 
not reduced into possession by the husband 
or any assignee of his during their coverture. 
I If in this case there was presented the claim 
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of a surviving -wife to her chose in action, 
not actually reduced into possession by her 
deceased husband, but assigned for a valu- 
able consideration by him in his lifetime, 
though I -would be strongly inclined to favor 
the •wife's claim, yet I admit that the con- 
flict between the very eminent judges before 
referred to -would of itself be sufficient to 
require a very careful consideration before 
so deciding. In this ease, however, such an 
assignment is not insisted on, but only such 
an assignment as the law makes, as incident 
to the bankruptcy proceedings in Boyd's 
case; and it is contended that by force of 
these proceedings Wilkes was vested with 
ill! the rights, interests, and estate that Boyd 
acquired by virtue of his marriage. And in 
reference to this demand against "Winslow, 
the right to enter upon and continue the 
prosecution of the suit, and 'if diuring the 
joint lives of Boyd and wife judgment was 
recovered, to enforce payment of the same 
iind receive the money. 

It is quite clear, I think, that at the time 
the suit against "Winslow was instituted, 
Mrs. Boyd could not have sued and recov- 
<^red in her own name, or have released 
AVinslow from the claim; and it is clear 
that Boyd coidd so far control his wife's in- 
terest as to sue as he did sue, or to have re- 
leased the demand, without and even against 
consent of his wife. The right of the hus- 
band to recover and receive payment dur- 
ing covertvure, is not only absolute at law, 
but exclusive. The wife (although the pi-op- 
«rty is hers) cannot give a discharge. If the 
debtor pays the money to the wife without 
the husband's authority, he may be forced to 
pay it over again to the husband. In the 
•case of Palmer v. Trevor, 1 Vern. 261, this 
is expressly held. In that case a testator 
had bequeathed to the plaintiff's wife one 
hundred pounds, to be paid within six 
months after his death, and a bill being filed 
for this legacy, the defence which the exec- 
utor made was that he had paid the legacy 
•to the plaintiff's wife, and had her receipt 
for . the same. The executor insisted fur- 
ther, that at the time of the making of this 
"Will the plaintiff and his wife were separated, 
which was well known to the testator. But 
the Lord Keeper North held it to be no good 
payment, and decreed the legacy to be paid 
-over to the husband with interest This, at 
first view, would seem to be an extreme 
■case, but high as the authority is, it is for 
me to consider now to what extent the law . 
lias been changed since that time. Since 
the decision last referred to, the law on the 
subject of the wife's chattels, personal, out- 
standing, or choses in action, imderwent an 
elaborate examination by a learned and in- 
dustrious judge, Sir Thomas Plummer. In 
the case of Purdew v. Jackson, 1 Russ. 1, 
.after the most patient examination of the 
law, that learned judge observes, "that al- 
though the nature of the husband's interest 
3s peculiar, yet the law defines it in the clear- 



est manner." Marriage, he says, is only a 
qualified gift to the husband of the wife's 
choses in action, upon condition that he re- 
duces them into possession dm'ing its contin- 
uance. The wife's title is not divested by 
the marriage. The chose in action continues 
to belong to her, so that if the husband hap- 
pened to die before his wife, she, and not 
his personal representative, will be entitled 
to it. Eeduction into possession is neces- 
sary by the husband or by. his authority, 
to defeat the wife's right if she survive him. 
Yet it was held by more than one eminent 
English judge, that an assignment by the 
husband, during covertm-e, of the wife's 
choses in action passed the title to the chose 
to the assignee so effectually that the subse- 
quent death of the husband did not restore 
the right to the surviving wife, though still 
uncollected, and that such assignee could 
sue for and recover the same. 

I do not mean to be understood as afiSrm- 
ing this principle, but I have been forced to 
the conclusion that the assignment in bank- 
ruptcy vests in the assignee all the rights of 
the husband to the choses in action of the 
wife, existing and acci'uing from marriages 
contracted before the adoption of oxtr pres- 
ent state constitution. And, as a conse- 
quence, the assignee may do all that the 
husband might do without such assignment, 
and that this embraces the right to sue for, 
recover, and receive such choses in action as 
that in question in this case; and having the 
right to recover, he must use due diligence 
in his efforts to collect, and having collected 
it in the lifetime of the husband, he must dis- 
tribute the same to creditors as the law pro- 
vides. It can make no difference in regard 
to the rights of the assignee, if the chose in 
action has or has not been placed' in the 
schedule by the bankrupt 



Case No. 1,746. 

In re BOYD. 

[4 Sawy. 262; 16 N. B. E. 137, 204; 9 Chi. 
Leg. News, 385; 10 Chi. Leff. News, 1; 6 
Am. Jjsuw Eec. 311; 4 Law & Eq. Eep. 4SS.] ^ 

District Court D. Oregon, July 24, 1877. 

Circuit Court I>. Oregon. Sept. 4, 1S77. 

Lien of Judgment — Docket Entkt. 

1. At common law a judgment -was not a lien 
upon real property; but after the statute of 
Westm. 2, c. 18, allowed the creditor to take 
a moiety of the debtor's land upon an elegit, 
and hold the same until the rents and profits 
satisfied the debt, it was said that a judgment 
was such a lien; but even then it could only 
be made effectual by a levy, -which took effect 
by relation from the entry of the judgment, 

2. The lien given by section 266 of the Ore- 
gon Civil Code upon the docket of a judgment 
arises from the docketing and not the judg- 



^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 16 N. B. R, 204, 
10 Chi, Leg, News, 1, 6 Am. Law Rec. 311, 
and 4 Law & Eq. Rep. 488, contain only a par- 
tial report 
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inent; it is a strict legal right, and must 
stand or fall by the statute which gives it. 
[Cited in Re Estes, 3 Fed. 142.] 

3. The docket entry is not a part of the judi- 
cial proceeding, which ends with the entry of 
judgment, and therefore such entry cannot be 
referred to for the purpose of supplying omis- 
sions or explaining ambiguities in the docket; 
the latter must be complete in itself. But the 
whole entry of the docket is to be looked to, 
and not merely a single item of it, and if from 
the whole the amount and date of the judg- 
ment, the parties to it and the court in which it 
was rendered appear, the entry will be held suf- 
ficient. 

4. What should be entered on docket under 
head, "Amount of Judgment." 

5. A judgment which by its terms cannot be 
enforced against the property of a party can- 
not become a lien thereon. 

In bankruptcy. 
John Catlin, for assignee. 
William A. Effinger and G. W. Yocum, for 
creditors. 

DEADY, District Judge. The questions 
arising upon the objections to these proofs of 
debt were heard and submitted together, and 
will be so disposed of. 

On March 2, 1ST6, Ira Goodnough obtained 
judgment in the circuit court of the state, for 
the county of ilultnomah, against said bank- 
rupt and A. H. Johnson, for the sum of $7875 
in gold coin, with interest on $5500 of the 
same from January 5, 1876, at one per cent- 
um per month in like coin, and $14.80 costs 
jmd disbursements. Said judgment was given 
upon a promissory note made by said bank- 
rupt and Johnson, the latter being in fact a 
surety thereon. On the same day this judg- 
ment was given an entrj-- was made in the 
"judgment docket" of said circuit court, un- 
der appropriate heads, of the date of said 
judgment, the names of the parties thereto, 
the date of such entry and under the head 
of "Amount of Judgment," the following: 
"Costs, 14.80; face, 7875.00," without any 
dollar marlc or other sign or word to signify 
or indicate what was the denomination of 
these figures or what they represented. The 
entry also contains a head just following the 
last named, entitled "Rate of interest," un- 
der which is written the word "Coin." On 
the right hand of the docket are three col- 
umns, beaded respectively, "Appeals, When 
Taken;" "Judgment of Appellate Court;" 
and "Satisfaction, When Entered." as provid- 
-id in section 562 of the Code of Civil Pro- 
cedure. Under these heads and across these 
columns is written: "Int. on $7500 part there- 
of at 1 per cent, per mo. from Jan. 5, 1876." 
On March 3, 1876, Boyd filed his petition in 
bankruptcy ia this com't, upon which he was 
afterward duly adjudged a bankrupt. On 
October 4, 1876, Goodnough proved said judg- 
ment as a seem-ed debt against Boyd's estate, 
claiming therein to have a lien, by virtue of 
the docketing of said judgment, upon all 
the real property of the bankrupt within the 
county. The assignee objected to said proof 



of debt; the objections being: 1. That said 
judgment was takdn and procured in fraud 
of the bankrupt act; and. 2. That said proof 
is not sufficient as proof of a secured debt, 
because said judgment w^as never duly dock- 
eted so as to become a lien upon the bank- 
rupt's property. The creditor answered the 
objections, and the matter was heard before 
the register, who found for the creditor upon 
the first objection and for the assignee upon 
the second. The question whether the ruling 
of the register should stand? was then, at 
the request of counsel, certified into court 
and argued by counsel. 

At common law a judgment for a debt or 
damages could only be enforced against the 
goods and chattels and the present profits 
of the lands of the debtor. But the posses- 
sion of the lands could not be reached. Aft- 
erward tlie statutes of Westminster 2 (13 
Edw. I. c. 18: 2 Co. Inst. 394), gave the ci-ed- 
itor the option to take a moiety of the debt- 
or's land upon an elegit, to hold until the 
rents and profits would satisfy the judg- 
ment; and thereupon it was said that the 
judgment was a lien upon such lands. 3 Bl. 
Comm. 418; U. S. v. Morrison, 4 Pet. [29 U. S.] 
135; Bank of U. S. v. Winston [Case Xo, 
944]; MassingUl v. Downs, 7 How. [48 U. S.J 
76.1 ; Shrew v. Jones [Case No. 12,818]. But 
this lien only conferred a right to levy upon 
the land Avithin a year and a day from the 
rendition of the judgment, to the exclusion 
of adverse interests therein, acquired subse- 
quently to such judgment; yet when such 
lev5' w^as actually made, it related back to 
the date of the judgment, so as to exclude 
aU intermediate incumbrances. But subject 
to this, the judgment debtor had full power 
to dispose of his property notwithstanding 
the judgment. The judgment creditor ac- 
quired no jus in re, but only a mere power 
to make his general lien or privilege specific 
and effectual by an execution and levy upon 
the property of his debtor. Conard v. At- 
lantic Ins. Co., 1 Pet. [26 U. S.] 443. 

Now, the modern statute lien of a judg- 
ment, as provided in sections 266-268 of the 
Oregon Civil Code, is altogether different 
from this. In the latter case, the lien arises 
not from tlie judgment, but tlie docket there- 
of. Without the entiT in the dodcet there is 
no lien. Neither is this statute lien contin- 
gent upon the issuing of an execution and a 
levy. It is absolute, even against a convey- 
ance of the same premises bj' the judgment 
debtor. Being a o-eature of the statute, and 
not an incident or consequence of the judg- 
ment, its existence and validity depend upon 
a docket entry in conformity with the stat- 
ute. It is a strict legal right or advantage, 
and must stand or fall by the statute which 
gives it Miama Export Co. v. Tm-pin. 3 
Ohio, 514; Douglas v. Huston, 6 Ohio, 162; 
Buchan v. Sumner, 2 Barb. Ch. 195; Isaac 
V. Swift, 10 Cal. 81; Ackley v. Chamberlain, 
10 Cal. 183; Bowman v. Norton, Id. 220. 
True, there must be a valid judgment behind 
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the docket, or it will be of no avail. But 
nevertheless, the docket is no part of the" 
judgrmeut or action in which it was given. 
Tlie dodcet may be made in every county in 
the state, and a lien thereby created upon all 
the lands of the judgment debtor therein. 
The judicial proceeding which commences 
with the filing of the complaint, ends with 
the jentry of judgment therein. The docket- 
ing of the same is something apart and col- 
lateral. ' It is the ministerial act of the clerk 
(In re Worthington [Case No. 18,051]), and 
may, if the law should so provide, be as 
well done in the office of a recorder or other 
place where a record of deeds and other 
transactions affecting real property is made 
and preserved, as in the clerk's office. There- 
fore, a defective, ambiguous or insufficient 
doclcet cannot be aided by a reference to the 
judgment or other proceedings in the action. 
To create the lien, the docket must be com- 
plete in itself, must impart all the informa- 
tion which the statute contemplates, without 
reference to any proceeding which has gone 
before. Neither is it a mere index or notice 
to look elsewhere. But it is an independent 
record of particular facts, authorized for the 
special pm*pose of a*eating and fastening a 
lien upon the real property of the judgment 
debtor against all parties subsequent in in- 
terest, and therefore must be complete in it- 
self, or it is without effect. Nor is the entry 
in tlie docket intended to be a mere notice of 
an existing and antecedent fact— the judg- 
ment True, the entry must contain cei'tain 
facts, which presuppose a corresponding 
judgment But the direct and iiltimate pur- 
pose of the entry is not to give notice of the 
judgment but to produce a certain legal 
effect, to wit: a lien upon the real property 
of the judgment debtor within tiie county. 
Therefore, the authorities cited by the coim- 
sel for the creditor: Fowler v. Doyle, 16 
Iowa, 534; Delavan v. Pratt 19 Iowa, 431; 
Markham v. Buckingham, 21 Iowa, 498; and 
Carr v. Anderson, 24 Miss. 188, which hold 
that when the judgment entry is obscm*e or 
imperfect it may be read in the light of the 
pleadings and prior proceedings in the case, 
are not in point. Besides, some of these 
cases at le:ist trench upon if they do not be- 
long to tiie class which are said to "make 
bad precedents," and to be "the quicksands 
of the law." 

Conceding then that this docket entry 
must stand or fall by itself, it is insufficient 
upon both reason and authority. The amount 
of the judgment— the thing, number or value 
of that which the plaintiff is thereby shown 
to be entitled to recover of or from the de- 
fendant therein— does not appear. This is 
one of the essentials of the entry. The flg- 
mres under the head: "Amount of Judg- 
ment" 14.80 and 7875.00, do not indicate 
anything but abstract numbers. As was 
well said by Mr. Justice Sawyer, upon a 
similar question tn People v. San Francisco 
Savings Union, 31 Cal. 136: "They are simply 



(Case No. 1,746) BOYD 

numerals— 'barren figures'— that are as often 
employed to indicate anything else that may 
be numbered as dollars; or if money is in- 
dicated, the denominations may be either 
eagles, dollars, cents' or mills." To the same 
effect is the ruling in Hurlbutt v. Butenop, 
27 Cal. 56; Tilton v. Oregon O. M. R. Co. 
[Case No. 14,055]; Lawrence v. Fast, 20 
HI. 341; and Lane v. Bommelmann, 21 111. 
147. In the last two cases it was held that 
a judgment for taxes upon an assessment 
which, in the valuation column, contained 
only abstract numbers, without any mark 
or word to indicate whether they were in- 
tended for dollars, cents or mills, was void 
for imcertainty. The ruling in these cases 
was followed by the supreme court of the 
United States in Woods v. Freeman, 1 Wall. 
[GS U. S.] 399, a case, it is true, from Illinois, 
but without a doubt or suggestion as to its 
correctness. In Buchan v. Siunner, supra, it 
was held that the docket of a judgment in 
which the Christian name of the judgment 
debtor was used for the surname and vice 
versa, was therefore void and of no effect 

Again, it appearing from the proof of 
debt that this judgment was given for gold 
coin, it would seem that it should have been 
so docketed. In a very material sense, the 
"amount" or value of a judgment depends 
upon the kind of money for which it is given 
and with which it may be satisfied. This 
entry contains a column and head not au- 
thorized by the statute, ramely: "Rate of 
Interest," under which the word "Coin" is 
written, but nothing concerning the rate of 
interest The interest which a judgment 
bears is a part of the amount of it, and in 
time may become the most material part of 
it, and therefore it seems that the rate and 
kind of money in which it is payable are 
proper, if not essential parts of the docket- 
entry, xmder the head: "Amoimt of Judg- 
ment" In providing for the docketing of a 
judgment the Code (§ 260) does not specify 
what particulars it shall contain. But sec- 
tion 562 of the same, which describes the 
"judgment docket" itself, pi-ovides into how 
many columns the pages of the same shall be 
divided, and how such columns shall be 
headed. One of these is: "Amount of Judg- 
ment" Under this head it would seem, 
from the very natm-e of the case and the 
prime pm-pose of the proceeding, there ought 
to be stated eveiy fact which enters into the 
value or amount of the judgment, and there- 
by affects the extent of the lien, which it is 
the sole object of the entry to create and pre- 
serve. Of these facts, in case of a money 
judgment, the most material are the niunber 
and denomination or kind of moneys for 
which the judgment is given, and the rate 
of interest and kind of money in which it 
is payable. 

It has been suggested that the entry run- 
ning across the last three columns of the 
docket: "Int. on $7500 part thereof at 1 per 
I cent per mo. fi*om Jan. 5, 1876," reflects 
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light upon the figures in the column headed 
"Amount of Judgment," and shows that they 
were intended to indicate dollars. Assuming 
that this entry is a legal and proper state- 
ment of the fact that 7500 dollars is a "part 
thereof," the question recm's, a part of what 
—the judgment? Let the answer he in the 
affirmative; still it does not show what part 
of the judgment— whether a thu'd, a fourth 
or a fifth. The whole of an amoimt cannot 
be inferred or ascertained from a part be- 
ing giren, unless the proportion which such 
part bears to the whole is also given. Be- 
cause 7500 dollars is said to he a part of a 
judgment, the whole amount of which is 
rei>resented by the absti-act numerals 14,80 
and 7875.00, it by no means follows that the 
amount of such judgment is only 7875 dol- 
lars rather than as many eagles, or any other 
known denomination of money greater than 
dollars. If the entry had said 7500 cents was 
a part of the judgment, by this mode of rea- 
soning it would follow that the whole judg- 
ment was only 7875 cents. 

But another conclusive answer to this sug- 
gestion is found in the fact that this entry 
as to the "part thereof" is unauthorized and 
void, and therefore of no effect. The facts 
concerning the "amoimt" of the judgment 
must appear in the column designated for 
that purpose. The judgment, instead of be- 
ing given, as it should have been, for the 
principal and interest then due upon the 
note, with provision that that sum should be 
recovered with the rate of Interest men- 
tioned in the note, seems to have been given 
for such sum, and then provision was made 
that "a part thereof"— $7500— should bear in- 
terest from a time anterior to the date of the 
judgment, to wit: the date of the note; and 
hence this entry in the docket. A judgment 
is properly given for the debt and damages, 
the principal and interest, the whole sum 
then due. This is a merger of the debt, and 
thereafter such judgment bears interest or 
not and at such rate as the statute may pro- 
vide. Clark V. Goodwin. 14 Mass. 239; Otis 
V. Wood, 3 Wend. 498. 

In considering the question of the sufii- 
ciency of this docket, it must be borne in 
mind that there is no equity upon the part 
of the creditor which suggests or requires 
that the court should strain a point to up- 
hold this alleged lien. The lien acquired by 
a judgment creditor upon the proper docket- 
ing of his judgment is an advantage— a pref- 
erence over other creditors. It is a strict 
legal right, and must stand or faU by the 
statute which gives it. This is a controver- 
sy between a creditor seeking to establish a 
legal preference and the assignee represent- 
ing other creditors equally as meritorious as 
he. In such a controversy, there are no eq- 
uities in favor of the alleged preference, but 
the contrary. The question, whether the 
judgment is invalid because taken contrary 
to the bankrupt act, was not discussed by 
counsel for the assignee, and the ruling of 



the register upon this point is affirmed, pro 
'forma. If the judgment is not a lien the 
creditor obtained no preference by it, and 
therefore it cannot be said to be obnoxious 
to the act. 

On October 20, 1870, the Bank of British 
Columbia proved, as a secured debt against 
Boyd's estate, a judgment given against 
said banla-upt and Johnson, in the circuit 
com't aforesaid, on March 2, 1876, for the 
sum of $5000 in gold coin, with interest 
thereon at the rate of one per cent per 
month from January 27, 1876, and $14.80 
costs and disbm'sements, and alleged to have 
been docketed at the same time. The same 
proceedings took place before the register 
in regard to this proof as in that of Good- 
nough's, with the same results. An addi- 
tional objection, however, was made by the 
assignee to this proof— that the judgment 
in favor of the bank was not such as could 
be enforced against Boyd or his individual 
propei-ty. The judgment in question was 
given for want of an answer, and provides 
that the bank recover of both Boyd and 
Johnson the sum stated, and then provides 
that "the plaintiff do have execution against 
the property of said Johnson, and against 
the joint property of said Boyd and John- 
son, to enforce this judgment." 

A judgment entry is sufficient without any 
provision concerning its enforcement, which 
is regulated by law, unless it be in the case 
of defendants jointly indebted but not all 
served, as provided in section 59 of the Code. 
In tliis case, both defendants were sensed, 
though the entry would indicate that only 
Johnson was. But it seems reasonable that 
any restriction or condition that a com-t 
may impose upon the enforcement of a judg- 
ment, by a provision in the entry of the 
same, must be taken to be a part of its 
action in giving the judgment. If the effect 
is to modify or even nullify the right to re- 
cover, it can only be said that so far the 
court has not given any judgment A judg- 
ment that A. recover $1000 of B., containing 
a provision that no execution shall issue lo 
enforce the same, may be evidence of a 
debt, but it is not a judgment that can bo- 
come a lien upon the property of B.; be- 
cause section 2G6 of the Code does not make 
any judgment a lien by reason of the docket 
entry thereof only "during the time an exe- 
cution may issue thereon." Assuming this 
to be the law of the case, there is no judg- 
ment here against Boyd individually, .but 
only one against Johnson and Boyd. But 
this cannot be enforced against Boyd indi- 
vidually, and therefore it cannot be made a 
lien upon his individual property. There be- 
ing no sufficient proper docket enti-y of ei- 
ther judgment, neither of them became a 
lien upon the property of the banlnrupt; nor 
is thei'e any judgment in the case of the 
bank against the bankrupt, individually^. 
Therefore the proof of the debt by Good- 
nough is allowed to stand as proof of an 
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unsecured debt for the full amount of the 
judgment on the day of the filing the peti- 
tion in bankruptcy; and the proof of debt 
by the bank is allowed to stand as proof of 
an unsecured debt for the sum due upon its 
note on the same day 

On petition for review in the circuit court, 
September 4, 1877, Mr. Justice FTEDD de- 
livered the following opinion: 

I agi-ee with the district judge that the 
judgment recovered by Goodnough could 
only become a lien upon the real property 
of the banki-upt by its entry in the judg- 
ment docket in the clerk's oflalce of the coim- 
ty where the property is situated. This lien 
is the mere creature of the statute, and to 
its existence the provisions of the statute 
must be followed in all substantial pai-ticu- 
lars. The docket must disclose, among otli- 
er things, the amount [and date] - of the 
judgment [and the eom-t in which it was] * 
rendered. Mere numerals, without any in- 
dication that they represent dollars, or other 
denomination of money, are not sufficient. 
Any omission in tliis particular cannot be 
supplied by Reference to the record of the 
judgment. The object of the law is to make 
the judgment a lien upon the property of 
the debtor in any coimty where it is situ- 
ated; and as such county may be at great 
distance from the one in which the judg- 
ment is rendered, the law contemplates that 
the docket entry shall impart knowledge of 
all the facts which a purchaser of the prop- 
erty need ascertain. 

But the whole entry of the docket is to be 
looked to, and not merely a single item of 
it; and if from the whole the amount and 
date of the judgment, the parties to it, and 
the court in which it was rendered appear, 
the entiy will be held sufficient In this 
case all the essential particulars are men- 
tioned except one. Neither the word dol- 
lars nor the usual mark .indicating dollars 
is used in stating the amount of the judg- 
ment But this omission is supplied by the 
accompanying entry, which is properly a 
descriptive part of the judgment, that seven 
thousand and five liundred dollars of the 
amount stated. as the judgment draws a cer- 
tain specified interest The natural and nec- 
essary inference is that the balance of the 
amoimt expressed by the numerals was also 
in dollars. In describing the judgment, the 
statement of the rate of interest which a 
part of the amount drew was pi'operly 
made, inasmuch as that exceeded the rate 
prescribed by statute in the absence of a 
special agi-eement upon that subject. It 
follows that that portion of the decree of the 
disti-ict court which holds that the judgment 
of Goodnough is not to stand with the as- 
signee as a secured debt, is reversed; and 
it is ordered that the judgment be taken 

= [From 10 Chi. Leg. News, 1.] 
=■ [From 16 N. B. R. 204.] 
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as a debt secured by the real property upon 
which it is a lien. 

But as to the judgment recovered by 
the Bank of British Columbia, the case is 
different. For although a judgment record 
cannot be resorted to in order to supply the 
omissions of a docket entry, it may be ex- 
amined to test the validity of such entry. 
Looking at the record of the judgment of 
the bank, we find that it is restrained from 
enforcement against the separate property 
of the bankrupt. It cannot for that reason 
become a lien upon his separate property by 
its enti'y in the docket. Tlie decree of the 
district court as to that judgment is there- 
fore affirmed. 
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Case HIo. 1,747. 

BOYD V. BROWN. 

[3 McLean, 295; ^ 2 Robb, Pat. Cas. 203.] 

Oircuit Court, D. Ohio. Dec. Term, 1S43. 

Patents— What is Gkaxted — pRODtiCT of Pat- 
ented Machine— Rights of Assignee. 

1. The exclusive grant in a patent is, the 
construction and use of the thing patented. 

2. Where the right Consists in certain instru- 
ments by which a bedstead of a particular 
structure is made, the structure or use of these 
instruments is prohibited. 

[See Simpson v. Wilson, 4 How. (45 V. S.) 
709; Goodyear v. The Railroad, Case No. 
5,563.] 

3. A patentee for a flouring mill of a certain 
structure has an exclusive right to make and 
use such mill, but he can daim no monopoly 
in the sale of the flour he manufactures. 

4. The court will not enjoin the sale of a 
similar article under the same patent, in a 
particular district assigned to an individual, 
though manufactured in a different district. 

In eauity. 

Mr. Kenna, for plaintiff. 

Mr. Chase, for defendant 

OPINION OF THE COURT. The com- 
plainant [Henry Boyd] filed his bill, repre- 
senting that he is the legal owner of a cer- 
tain patent right, within the county of Ham- 
ilton, in Ohio, for making bedsteads of a par- 
ticular construction, which is of great value 
to him; that the defendant, professing to 
have a right under the same patent, to make 
and vend bedsteads in Dearborn county, In- 
diana,, which the complainant does not ad- 
mit, but denies; tliat the defendant sends 
the bedsteads he manufactures to Ham- 
ilton county to sell, in violation of the com- 
plainant's patent; and he prays that the de- 
fendant may be enjoined from manufactm-- 
ing the article and vending it within Hamil- 
ton county, &e. 

^ [Reported by Hon. John iMcLean, Circuit 
Justice.] 
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The defendant sets up in his answer a 
right duly assigned to him to mate and vend 
the article in Indiana, and that he is also 
possessed of an improTement on the same; 
and he denies that the sales in Hamilton 
county, complained of by the complainant, 
are made at his instance, or for his benefit. 

A motion is now made for an injunction, 
before the case is prepared for a final hear- 
ing. 

On the part of the complainant, it is con- 
tended, that, by his purchase of the right to 
make and vend the article within Hamilton 
county, he has an exclusive right to vend as 
well as to malie, and that his right is in- 
fringed by the sales complained of; that his 
right is notorious, and is not only known to 
the defendant, but to all those who are en- 
gaged in the sales stated. 

If the defendant, who manufactiues the 
bedsteads in Indiana, be actually engaged in 
the sale of them in Hamilton county, it might 
be necessarj' to inquire whether this is a 
violation of the complainant's right. But, 
as this fact is denied in the defendant's an- 
swer, for the pm-poses of this motion, the 
answer must be taken as true, and that 
question is not necessarily involved. 

The point for consideration is, whether the 
riglit of the complainant is infringed by a 
sale of the article within the limits of the 
territory claimed by comjjlainant. It is not 
difficult to answer this question. We think 
that the article may be sold at any and 
every place, by any one who has purchased 
it for speculation or otherwise. There can 
be no doubt that the original patentee, in 
selling rights for counties or states, might, 
b3' a special covenant, prohibit the assignee 
from vending the article beyond the limits 
of his own exclusive right. But, in such a 
case, the remedy would be on the contract, 
and not under the patent law. For that law 
protects the thing patented, and not the prod- 
uct. The exclusive right to make and use 
the insti'uments for the construction of this 
bedstead in Hamilton county, is what the 
law secm-es, under his assignment, to the 
complainant. Any one violates this right 
who either makes, uses or sells these instru- 
ments within the above limits. But the bed- 
stead, w^hieh is the product, so soon as it is 
sold, mingles with the common mass of prop- 
erty, and is only subject to the general laws 
■of property. 

An individual has a patent right for con- 
structing and using a certain flouring mill. 
Now his exclusive right consists in the con- 
struction and use of this mill; the same as 
the right of the complainant to construct 
and use the instraments, in Hamilton county, 
by which the bedstead is made. But can 
the patentee of the mill prohibit others from 
selling flom' in his district? Certainly he 
could not. The advantage derived from his 
right is, or may be, the superior qualify of the 
flour, and the facility with which it is manu- 
fact-ured. And this sufficiently illustrates 



the principle involved in this motion. The 
injunction is refused. 

[NOTE. Patent No. 797 was issued to J. 
Lindlay, June 20, 1838. For another case in- 
volving this patent, see Boyd v. McAlpin, Case 
No. 1,748.] 
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Case KTo. 1,748. 

BOYD V. McAJjPIN. 

[3 McLean, 427;^ 2 Robb, Pat. Cas. 277.] 

Circuit Court, D. Ohio. July Term, 1844. 

Patents— Assignment— Recording— IxFRisGE- 
MEST— Sale of Probitct- Injunction. 

1. Under the eleventh section of the act of 
1836 [5 Stat. 121] respecting patent rights, the 
patentee may assign any part of bis patent so as 
to vest in the assignee the legal right. By the 
same section every assignment of a patent right 
is required to be recorded in three months, from 
the time of its execution. A failure to record 
such patent assignment does not forfeit the 
right of the assignee. 

[Cited in Olcott v. Hawkins, Case No. 10,480; 

Perry v. Corning, Id. 11,004.] 
[See Brooks v. Byam, Id. 1,948.] 

2. Should the same right be assigned, after 
the expiration of the three months, to a stran- 
ger, the assignee would hold it, whether he had 
or had not notice of the previous assignment. 

[Cited in Olcott v. Hawkins, Case No. 10,480. 
Questioned in Perry v. Corning, Id. 11,004.] 

3. The sale of the product of a patented ma- 
chine is not an infringement of the patent. 

[Cited in Hogg v. Emerson, 11 How. (52 XJ. 

S.) 607.] 
[See Simpson v. Wilson, 4 How. (45 U. S.) 

709; Goodyear v. The Railroad, Case No. 

5,563.] 

4. But, if the person who sells is connected 
with the use of the machine, he is responsible 
for damages and may be enjoined. 

[Cited in Hoga: v. Emerson, 11 How. (52 U. 
S.) 607; Potter v. CroweU, Case No. 11,- 
323.] 

5. And this may be done where the court have 
jurisdiction of the person, although the ma- 
chine may be used beyond the jurisdiction of 
the court. 

In equity. 

air. Kenna, for plaintiff. 
Mr. Storer, for defendant. 

OPINION OP THE COURT. In his bill 
the plaintiff [Henry Boyd] represents that 
he holds by assignment the exclusive right, 
within the county of Hamilton, in this state, 
to make and sell "a new and useful im- 
provement in the machine for cutting screws 
on the ends for the rails of bedsteads," pat- 



^ [Reported by Hon. 
Justice.] 
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entecl to J. Lindlay [June 20, 1838 (patent 
No. 797)]. And be charges that the defend- 
ant, Henry McAlpin, in connection with one 
William Brown of Lawrenceburgh, coimty 
of Dearborn, and state of Indiana, in disre- 
gard of the complainant's right, constructed 
and has now in operation in the said town of 
Lawrenceburgh, one or more machines, in 
all the material parts thereof substantially 
like and upon the plan and arrangement and 
■contiivanee of the machines invented, im- 
proved, patented and put in operation by the 
said Lindlay and described in said letters 
patent" And the bill prayed for an injunc- 
tion to restrain the said McAlpin from using 
•said machine or selling the product thereof. 

On the filing of the bill a motion is made 
for an injunction, until the final hearing, &c. 
And on tlie argument of this motion it is ob- 
jected to the defendant's title, that two of 
the assignments which he claims were not 
recorded within the time limited by the act 
■of congress, and that they are, consequently, 
void. 

By section 11 of the act of 1836 [5 Stat. 
121], the patentee may assign any part of 
Ills patent, which assignment shall vest in 
the assignee the legal right to such part. 
And the same section provides, "that every 
such assignment shall be recorded in the pat- 
ent office, within three months from the exe- 
cution thereof." In the case of Dobson v. 
€ampbell [Case No. 3,945], Mr. Justice Story 
held, that under the fourth section of the act 
•of 1793 [1 Stat 322] "the recording of the 
assignment was indispensable to convey the 
right." The words of that section are, "and 
the assignee having recorded the said as- 
signment in the office of the secretary of 
state shall, thereafter, stand in the place of 
the original inventor both as to right and re- 
sponsibility." After the recording, by the 
words of that act, the right vested in the as- 
signee; of com*se it could not vest befoi'e the 
recording. But the act of 1836 affixes no 
penalty or condition, on a failure to have the 
assignment recorded in three months. That 
the assignment talces effect from its date is 
clear, and if it be not recorded in three 
months, the act imposes no forfeiture. In 
this aspect the question must be considered 
as between the assignor and the assignee. 
And it is not perceived how any sound con- 
struction of the act can cause the right to re- 
vert to the assignor, if the assignee fail to 
record the assignment within three months. 
After the expiration of three months, no 
record having been made of the assignment, 
If another assignment of the same right 
shall be made, the last assignment would be 
valid. The doctrine of notice, as applied to 
land titles, could not operate in such a case. 
There is no exception in the statute, as to 
purchasers without notice. And this seems 
to me to be the proper effect to be given to 
the act. 

It IS insisted that a sale of the thing man- 
ufactured by the patented machine, is a vio- 
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lation of the patent But this position is 
wholly unsustainable. The patent gives "the 
exclusive right and liberty of making, con- 
structing, using, and vending to others to be 
used, the said improvement" A sale of the 
product of the machine, is no violation of the 
exclusive right to use, construct or sell the 
machine itself. If, therefore, the defendant 
has done nothing more than purchase the 
bedsteads from Brown, who may manufac- 
tm-e them by an unjustifiable use of the pat- 
ented machine, still the person who may 
make the purchase* from him has a right to 
sell. The product cannot be reached; ex- 
cept in the hands of, one who is in some 
manner connected with the use of the pat- 
ented machine. 

There are several patents of mills for the 
manufacture of flour. Now, to construct a 
mill patented, or to use one, would be an in- 
fringement of the patent. But to sell a bar- 
rel of flour manufactured at such mill, by 
one who had pm-chased it at the mill, could 
be no infringement of the patent And the 
same may be said of a patented stove, used 
for baking bread. The purchaser of the 
bread is guilty of no infringement. But the 
person who constructed the stove, or who 
uses It, may be enjoined, and is liable to 
damages. These cases show, that it is not 
the product, but the thing patented, which 
may not be constructed, sold or used. This 
doctrine is laid down in Keplinger v. De 
Young, 10 Wheat [23 U. S.] 358. In that 
case watch chains were manufactured by 
the use of a patented machine, in violation 
of the right of the patentee; the defendant, 
by contract, pm'chased all the chains so 
manufactured, and the court held, that as 
the defendant was only a purchaser of the 
manufactured article, and had no connection 
in the use of the machine, that he had not 
infringed the right of the patentee. 

But in the ease under consideration, the 
bill charges that the defendant, in connec- 
tion with Brown, consti'ucted the machine 
patented; and that they use the same in 
making the bedsteads which the defendant 
is now selling in the city of Cincinnati. If 
this allegation of the bill be true, the defend- 
ant is so connected with the machine in its 
construction and use as to make him respon- 
sible to the plaintiff. The structure and use 
of the machine are charged as being done 
beyond the jurisdiction of the comrt, but hav- 
ing jurisdiction of the person of the defend- 
ant the comt may restrain him fi-om using 
the machine and selling the product When 
the sale of the product is thus connected 
with the illegal use of the machine patented, 
the individual is responsible in damages, and 
the amount of his sales will, in a consider- 
able degree, regulate the extent of his lia- 
bility. 

Whether, if the defendant acts as a mere 
agent of Brown, who consti'ucted the pat- 
ented machine and uses it in Indiana in 
making bedsteads, is responsible in damages 
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for an infringement of the patent and may- 
be enjoined, is a question -wliicli need not 
now be determined. Such a rule would, un- 
doubtedly, be for the benefit of Brown, who, 
according to the bill, had openly and con- 
tinually violated the patent in the consti-uc- 
tion and use of the machine. There are 
strong reasons why the interest of the prin- 
cipal should, by an action at law, and also 
by a bill in chancery, be reached through his 
agent. Injunction allowed, «S:c. 

[NOTE. For another ease involving this pat- 
ent, see Boyd v. Brown, Case No. 1,747.] 
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ployed by him, and rendered no service of 
value; that the demand was not maritime 
or within the jurisdiction of the court; and 
that the suit was prematurely brought. 
Before INGERSOLL. District Judge. 

HELD BY THE COURT ttiat the libellant 
had imdertaken to put the boat in a safe po- 
sition and to lieep her afloat imtil the coal 
was discharged, and until that was done he 
had no right to demand anything for hi& 
services; that, the libel having been filed be- 
fore this was done, the suit Avas prematui'ely 
brought; and the other questions need not 
be considered. Libel dismissed, with costs. 



Case :No. 1,748a. 

BOYD V. The TOWNER. 

[Betts' Scr. Bk. 517.] 

District Court, S. D. New York. May 7, 1855. 

Salvage — Fajluhe to Complete Service — Pke- 
MATUKE Filing of Libel. 

[A salvor who undertakes to put a boat in a 
safe position, and keep her afloat until her car- 
go is discharged, has no right to compensation 
until his undertaking is ended, and a libel filed 
before that time is premature.] 

[In admiralty. Libel by James Boyd 
against the canal boat Towner and 130 tons 
of coal. Libel dismissed.] 

The libel in this case was filed to recover 
remuneration for alleged salvage services. 
On the afternoon of September 28, 1854, the 
boat was lying at the wharf at the foot of 
Spring street. She had been detained by 
the claimant, the owner of the coal, for the 
purpose of storing a quantity of coal in her, 
until he should need to use it. On putting 
in the 130 tons it was found that she leaked 
badly. Efforts were made to keep her afloat, 
and towards evening an agent of the claim- 
ant went to h's store to procure hands to 
unload the coal. While he was gone the 
person who had been put in charge of the 
coal by the claimant, without his knowledge, 
engaged the libellant to take the boat to the 
foot of Clarkson street, put her in a place 
of safetj' and keep her afloat until she could 
be discharged. This employment was at 
first for the night, but was continued next 
morning. The libellant accordingly took the 
boat to tlie foot of Clarkson street, and while 
still engaged in keeping the boat free from 
water and discharging the coal, he libelled 
the boat and the coal for his sei*vices, and 
they were taken possession of by the marshal 
on the 29th of Sept. No one appearing for 
the boat, she was sold under the process of 
court, and the proceeds not being sufiicient 
to pay the libellants* claim, he proceeded 
against the coal. The claimant objected to 
this libellant's claim, that he was never em- 
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BOYD et al. v. UNITED STATES. 

[14 Blatchf. 317.] ^ 

Circuit Court, S. D. New York. Sept. 15. 1877. 

Internal Revenue — Definition' — "Distilled- 
Spirits "— Action for Forfeiture — Defenses. 

1. The term "distilled spirits," as used in 
sections 3289 and 3299 of the Revised Statutes, 
includes all spirits which have been distilled, 
whether they have been subsequently rectified 
or not. 

2. The fact that a person has, in good faith, 
made advances upon distilled spirits, is no de- 
fense to an action for their forfeiture under 
those sections. 

[Error to the district coui't of the United 
States for the southern district of New^ 
York.] 

[At law. Action by the United States 
against 50 barrels of Cologne spirits. There 
was judgment for the plaintiff, and Francis 
O. Boyd and another, claimants, bring er- 
ror. Afiirmed.] 

George W. Cotterill, for plaintiffs in error. 
Roger M. Sherman, Asst. Dist. Atty., for 
the United States. 

JOHNSON, Circuit Judge. The principal 
question in this case arises upon the excep- 
tions to the charge of the judge at the trial, 
declaring the consti'uction and meaning of 
two sections of the Revised Statutes, num- 
bered 3289 and 3299. The former reads as 
follows: "All distilled spirits found in any 
cask or package containing five gallons or 
more, without having thereon each mark or 
stamp required therefor by law, shall be for- 
feited to the United States." The latter is 
in these words: "All distilled spirits found 
elsewhere than in a distillery or distillery 
warehouse, not having been removed tliere- 
from according to law, shall be forfeited to 
the United States." The judge ruled, that 
"distilled spirits," under each of these sec- 
tions, meant and included aU spirits which 
had been distilled, whether subsequently rec- 

^ [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission-! 
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tified or not; and to this the claimants ex- 
cepted. The case was then submitted to the 
jury, who found for the United States. It is 
to be assumed that the charge was, in all 
other respects, correct, since its substance is 
not stated, and the only exception to the 
charge is that already set forth. Obviously, 
distiHed spirits do not lose that character 
by undergoing a subsequent process of recti- 
fication, either in tlie ordinary form of the 
words, or tmder the meaning of the term, as 
employed in section 3248 of the Revised Stat- 
utes, where distilled spirits are described or 
defined. But, nevertheless, if the context 
made it dear that the term was used in 
a restricted sense, and in contrast with the 
term "rectified spirits," it would be the duty 
of the com-t to carry out tiie legislative will. 
In several of the sections of the chapter in 
question (chapter 4, tit 35) the term is un- 
questionably used in the general sense, em- 
bracing aU sorts of distilled spirits. For in- 
stance, in section 3312: "All stamps required 
for distilled spirits shall be engx-aved, in their 
several lands, in book form, and shall be is- 
sued by the commissioner of internal revenue 
to any collector, upon his requisition." Each 
stamp is to have an engraved stub, and a 
number thereon, corresponding to that on the 
stamp. The stub is not to be removed from 
the book, and upon it memoranda are to be 
made, so as to preserve a perfect record of 
the corresponding stamp. These provisions 
are general, and relate to every -sort of stamp 
for distilled spirits, rectified or not. So, in 
section 3316, which relates to the affixing or 
cancelling any stamp relating to distilled 
spirits, provided for by law, and to the affix- 
ing, or permitting to be affixed, any such 
stamp to any cask or package of spirits, of 
which the whole, or any part, has been dis- 
tilled, rectified, compounded, removed or sold, 
in violation of law, it is obvious, tliat the 
term "distilled spirits" covers them in aU 
states, rectified, compounded, or only in their 
first condition. In section 3327, regulating 
the time of day for the removal of dis- 
tilled spirits, they are forbidden to be re- 
moved from the building in which the same 
may have been distilled, redistilled, rectified, 
compounded, manufactured or stored, which 
plainly includes every kind of spirits which 
have once been distilled, no matter what oth- 
er operation they may have been subjecte'd 
to. In section 3323, it is provided, that all 
distilled spirits drawn from one and put in 
another package, ' shall be regauged; -and 
that the new package shall be mai'ked or 
branded with the particular name of such 
spirits, as known to the trade, and with the 
name and place of business of the dealer or 
rectifier, as the case may be, and, except 
where such spirits have been rectified or 
compounded, with the name of the distiller, 
&e., and, where they have been rectified, 
with the name of the rectifier, «&c. Various 
oth6r instances might be referred to, but I 
think these are sufficient to establish the 
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position, that, in this chapter, the term "dis- 
tilled spirits" includes that substance in each 
of its forms, and includes as well rectified as 
non-rectified spirits, unless, in the particular 
provision of the law, some repugnancy ap- 
pears from attributing this sense to the 
words. Nothing of that sort appears in ei- 
ther of these sections. In section 32S9, the 
marlcs and stamps required therefor by law, 
are "either those required before rectification, 
or those peculiar to rectified spirits, accord- 
ing to the fact. But, the command of the 
section is not complied with when it appears 
that the marks and stamps have been fraudu- 
lently and unlawfully applied, contrary to 
the provisions of the statute; as, for in- 
stance, if it appears that a package bears 
rectification stamps unlawfully issued in 
blank, and not filled up by the proper officer, 
or, if the package appears under such 
stamps, when, in fact, it has not borne those 
stamps appropriate to it before rectification. 
These remarks are, perhaps, not necessary 
to the decision of this cause, the point raised 
upon the charge relating only to the ques- 
tion whether distilled spirits include rectified 
spirits. The other section applies to recti- 
fied spirits as well as other distilled spirits, 
though the proof of their identity, and thfit 
they have not been removed according to 
law, may be difficult, even with the aid of 
the presumption created by section 3334. U. 
S. V. 508 Barrels [Case No. 15,113]; U. S. v. 
6 BaiTels [Id. 16,294]. 

The only other question which I deem it 
necessary to advert to, is that urged by the 
claimants, that they were bona fide purchas- 
ers, having made advances in good faith up- 
on the spirits in question. The case of Hen- 
derson's Spirits, 14 Wall. [81 U. S.] 44, seems 
to me to establish that no question of bona 
fide enters into the case. The forfeiture de- 
clared by the act of congress cannot be thus 
defeated. It is absolute; and it does not 
lie with the com't to modify the severity of 
the statute, by its ideas of what would be 
just to the party sufiEei-ing <oss in the partic- 
ular case. The case of U. S. v. 100 Barrels 
[Case No. 15,947], decided in the Maryland 
district, both in the district and circuit courts, 
does not, as I imderstand it, upon a view of 
the plea demm*red to, involve anything more 
than the consti'uction of the statute under 
which the forfeiture was incm-red. That 
statute extended the forfeitm-e happening up- 
on a certain fact, to aU spirits received by 
the party guilty of that fact. The plea was, 
that, at the time of the seizure, the property 
was owned by the claimant, and not by the 
person charged with committing the fact cre- 
ating the forfeitui'e. This plea was sustain- 
ed upon demurrer, and the decision only de- 
termined that ownership at the time of the 
seizure, by the guilty party, was necessary 
to bring the property within the operation of 
the clause of forfeitm'e. 

The other questions do not seem to me to 
need any special notice, and the decisions 
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on them were, in my opinion, correct. The 
judgment must be affii"med, with costs. 

[NOTE, This case in the district court does 
■not appear to have been reported.] 



Case Wo. 1,750. 

BOYD V. TJRQUHAUT et al. 

[1 Spr. 423.] 1 

District Court, D. Massachusetts. May, 1858. 

Admiralty — Practice — Attachment — Decree. 

In a suit in personam, the defendants not be- 
ing within the district, but their property be- 
ing attached, and no appearance entered, the 
decree will not be against the defendants per- 
sonally, but only against the property attached. 
If that property consist of specific articles, the 
court will order a sale. Such sale will be only 
of the right of the debtor. If the property at- 
tached be money in the registry, the decree will 
be satisfied therefrom. 

[Cited in Atkins t. Fibre Disintegrating Co., 
Case No. C02.] 

In admiralty. 

Seth J. Thomas, for libellant. 

SPRAGUE, District Judge. This is a libel 
in personam, against the owners of the ship 
Jane E. Williams, for necessary supplies. 
Alternative process issued aipou the libel, as 
provided in the second admiralty rule of the 
supi-eme court, by which the vessel was at- 
tached. At the time of the attachment, she 
was in the custody of tlie marshal, by pro- 
cess in rem from tliis court, to euforce a lien, 
in a suit for collision. In that suit, a dea'ee 
having been rendered in favor of the libel- 
lant, the ve.«;sel was sold by order of com"t, 
the proceeds brought into the registi'y, and 
the decree satisfied therefrom. The residue 
of the proceeds, amounting to tlie sum of $2,- 
20o.fl7, still remained in the registi'y. 1'he 
defendants were severally part owners of 
the vessel; but process has not been served 
upon them, they not being found in this dis- 
trict. It appears that there is due to the 
libellant the sum of $4G9.48, upon the claim 
set fortli in the libel, and his proctor now 
moves that a decree be rendered against an 
the defendants, upon default, for tliat sum, 
with costs, in the same manner as if they 
liad been served with notice, or entered an 
appearance, and that execution thereon be 
issued against them personally, as well as 
against their property. Ben. Adm. § 4G0, is 
cited as an autliority to sustain this motion. 

The defendants have never been served 
with process, nor entered an appearance, 
and are, therefore, not within the jurisdic- 
tion of the com't; and if the decree asked for 
should now be rendered, it would not bind 
tliem personally. A judicial tribunal ought 



not to render a judgment which is not bind- 
ing to its fuU extent. The property attached 
is within the jm-isdiction of the court, and 
may be appropriated to the payment of the 
maritime debt set forth in the libel. If the 
property attached were still specifically in 
the hands of the marshal, I should order a 
sale,— that com-se being more consonant to 
sound principles, and modern practice, tlian 
the ancient cnide procedure of delivering 
the property itself to the creditor. Such sale, 
however, I apprehend, would not have the 
atti'ibutes of an admu-alty sale upon a pro- 
cess in rem, as notice to all the world is not 
given in a suit in personam, even where 
property is attached. A sale, therefore, in 
such case, although by order of court, will 
convey only the right of the defendants, and 
cannot divest liens or other rights, which 
persons holding them have had no opportu- 
nity to protect The pm-ehaser would take 
cum onere. In this case, I shall order the 
amount which appears to be due to the libel- 
lant, together with the costs of the suit, to 
be paid out of the money in tlie registi-y- 
Hall, Adm. 73, 75, 76; Manro v. Almeida, 10 
Wheat. [23 U. S.] 473; Clarke v. New Jersey 
Co. [Case No, 2,859]. Decree accordingly. 



^ [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



Case Ho. 1,761. 

BOYD V. WILSON. 

[2 Cranch, C. C. 525.] ^ 

Circuit Court, District of Columbia, Dec. 

Term, 1824, 

Payment— EvinEXCE— Bank Books. 

The books of a bank, which do not show 
whether the checks drawn upon it were payable 
to bearer or to order, nor the names of the per- 
sons in whose favor they were drawn, are not 
evidence of money paid to any particular per- 
son. 

[See Burch v. Spaulding, Case No. 2,140; 
Lowe V. McClery, Id. 8,566.] 

The books of the Bank of Washington 
were offered in evidence by the defendant 
[the administrator of H. il. Wilson], to show 
that a check for §255, drawn by Wilson, was 
payable and paid to W. Boyd. J. H. Reiley, 
the book-keeper of the bank, stated that the 
bank-books did not show whether the check 
was payable to order or bearer, nor whether 
it was payable to the person whose name 
appears on the books as payee. 

THE COURT (nem. con.) in conformity 
to their decision in the case of Bm-ch v. 
Spaidding, at Oct. term, 3813 [Case No. 
2,140], decided that the books of the bank 
were not competent evidence of the payment 
of the amount of the check to Boyd. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case 3Sro. 1,752. 

BOyn et al. Y. WITHERS et al. 

[1 Ghi. Leg. News, 401.] 

Circuit Court, S. D. Mississippi. 1S69. 

HUSBASD AND "WiFE — WiFE'S PoTVER TO COX- 

TKACT — Separate Estate — Statutes — Cox- 
STiiTJCTiON— Definition of "Fob Family Sup- 
plies OK Kecessakies. " 

1 Bv the common law the wife could not 
bind herself or render her separate property- 
liable, and it is only by the statute that her 
rights and liabilities are enlarged and only to 
the extent specified therein. 

2. The statute rendering the separate prop- 
erty of the wife liable for her conti-acts must 
he 'strictly construed. 

3. The wife cannot as a general borrower of 
money bind herself so as to render her separate 
property liable, no matter for what purpose the 
money may be afterwards applied. 

4. The meaning of the words "for family sup- 
plies or necessaries" as used in the statute de- 
fined. 

At law. 

HILL, Disti-ict Judge. This action of as- 
sumpsit was brought by the plaintiffs [Boyd, 
Coleman, and Graham] against the defend- 
ants [Withers and wife], to recover the 
amount stated to be due upon an accoimt 
current rendered against them. The dec- 
laration alleges that the wife is possessed, 
as of her separate property, of a plantation, 
etc.; that the amount stated to be due is for 
advances in cash, made upon the joint bills 
of defendants; that the cash so received 
was used in the pui'chase of horses, mules, 
farming utensils, and other necessaries for 
the plantation of the wife, for necessaries 
fm-nished for the wife, and her children, al- 
so for their education, etc.; and seeks pay- 
ment for the sums so advanced, out of the 
separate property of the wife. To this dec- 
laration, the defendants have demurred, and 
insist, as a cause of demurrer, that a mar- 
ried woman cannot bind herself upon a con- 
tract for the loan of money, so as to charge 
her separate property for payment thereof; 
this being the main ground of demm-rer re- 
lied upon, others stated need not be consid- 
ered. 

By the common law, the husband became 
vested, on the marriage, with the title to aU 
the personal property of the wife then in 
her possession, or which might be reduced 
to possession, during the marriage, also to 
the rents and profits of her real estate, her 
rights became merged in the husband. Such 
being the case, he became liable for her ob- 
ligations incmrred before marriage, and he 
alone became liable for her maintenance and 
support dm*ing marriage, as well as for that 
of her children by the marriage. Thus the 
legal relations remained in this state until 
1839, when her rights were enlai*ged by stat- 
ute [Laws Miss. 1839, p. 72], and again fur- 
ther enlarged by the act of 1846 [Laws 1846, 
p. 152], The enlargement of her rights 
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necessarily enlarged her liabilities. These 
rights and liabilities Avere further extended 
by Rev. Code, c. 40, § 5, art 25, providing 
that "all contracts made by the husband and 
wife, or either of them, for supplies for the- 
plantation of the wife, or for the mainte- 
nance, clothing, care and support of her 
slaves, and for the employment of an agent 
or overseer for their management, may be 
enforced and satisfaction had out of her sep- 
arate estate. And all eonti-acts made by 
the wife, or by the husband, with hei- con- 
sent, for family supplies or necessaries, 
wearing apparel for herself or children, or 
for their education, or for household fm-- 
niture, or for carriage, or horses, or for 
buildings on her lands or premises, and the 
materials therefor, or for the use, benefit, oi*- 
improvement of her separate estate, shall be- 
binding on her, and satisfaction may be had 
out of her separate property." 

By article 26 it is provided "that the wife 
may be sued jointly with her husband, on 
all contracts or other matters for which her 
separate property is liable, but if the suit be 
against husband and wife, no judgment shall 
be rendered against her imless the liability of 
her separate property be first established." 
This is the first time the question now pre- 
sented has come before this court, or that 
of the high court of errors and appeals of 
this state, so far as I am aware. I have, in 
addition to the able argument of counsel, 
searched for adjudications by the courts of 
other states, having statutes somewhat sim- 
ilar to our own, for something to guide me- 
in determining the decision of this question,, 
but have found nothing. In a case deter- 
mined at the last term of this court, it was; 
held that where supplies had been fm-nished 
the wife for the use of her plantation and 
family, and money was advanced for their 
payment, that the promise of the wife to re- 
pay the amount advanced would bind her, 
or, in other words, that the party making 
the advance was substituted to the rights of 
the person famishing the supplies; but this 
is a case in which money was advanced be- 
fore the supplies were fm-nished. By the 
common law the wife could not bind herself, 
or render her separate property liable, her- 
legal existence being, during marriage, 
merged into that of her husband, and it is. 
only by the statute that her rights and lia- 
bilities are enlarged, and only to the extent 
specified in the statute, so as to enable her 
to enjoy property for the benefit of herself 
and children, and to preserve and impi'ove- 
its condition. The high court of this state, 
in the case of Morris v. Palmer, 32 Miss. 
278, determined that the wife is not bound 
by her contracts in cai-rying on a separate- 
trade or business; and in the case of Bei-ry 
v. Bland, 7 Smedes & M. 77, that the statute 
rendering the separate property of the wife- 
liable to her contracts must be strictly con- 
strued. 
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From these and other adjudications, I am 
satisfied that the wife cannot, as a general 
borrower of money, bind herself, so as to 
render her sepax-ate pi'operty liable, no mat- 
ter to what purpose the money may be after- 
wards applied; but whilst this is so, I am 
equally well satisfied that under the powers 
conferred by this provision of the Code, 
when it is necessary to procure money for 
the piu-poses mentioned, that she may bor- 
row money and bind herself, and render her 
separate property liable; but in such case 
the money may be necessary for the pur- 
chase of the articles so stated, and must be so 
applied, and must be loaned for that purpose, 
upon the contract and consent of the wife, 
and upon her credit, the lender looking to 
her separate estate for payment. To hold 
otherwise would in many instances defeat 
the very object of the law. The party hav- 
ing the required articles, or labor to fm-nish, 
might not be willing to do so on a credit, biit 
another might have the money and be will- 
ing to advance it; and if done, and the sup- 
plies were fm-nished, or the labor performed, 
the party so advancing the money w^ould be 
the very one who fm-nished the thing needed. 
The statute uses the words for family sup- 
plies or necessaries, wearing apparel for her- 
self or children, or for their education, 
iloney is often found to be a very m-gent 
family necessity to procure supplies,— some- 
thing which the family needs, and cannot 
well do without, for. food, clothing, medi- 
cines; so money may be held to be within 
the very words of the act. For what pm-- 
poso can a married woman desire to hold 
separate property, but for the use and bene- 
fit of her.^elf and children; and after food 
and clothing, what is more dear to the heart 
of the mother than to see her children well 
educated? This often can only be attained 
by sending them from home, among stran- 
gers, where the mother has no credit. If she 
has not the money, how can she obtain it? 
Only by borrowing it from her friends; and 
can it be said that she cannot contract for it, 
and bind her separate property, which she 
holds in trust for this very purpose? 

It will be observed, that so much of the 
statute as relates to the wife's plantation 
and slaves, the husband being the general 
agent of the wife, may bind her separate 
property by his conti-act for her, without the 
condition, that it shall be by her consent; 
but as to the other purposes, it requires if the 
contracts are made by the husband, it must 
be by the consent of the wife. And why? 
Because she might say that it was his duty, 
and not hers, to procure the thing needed. 
It is more necessary that she should consent 
to be bound for the borrowed money, and 
that it should be used for the pui'poses des- 
ignated; otherwise a profligate, or even im- 
prudent husband, might improperly spend it; 
hence the lender should be held to take the 
risk for the application of the funds loaned. 



This gives ample protection to the wife, and 
enables her and her children to derive the 
benefits intended by this provision of the 
law. Had the provisions of the common law 
remained unchanged, the estate would have 
been vested in the husband, who would have 
been bound to fm-nish the things needed, 
and the property would have been liable for 
the repayment of any funds necessarily bor- 
rowed for their procurement Therefore, 
either regarding the person advancing the 
funds for the payment of the necessaries 
and supplies as taking the place of the one 
who actually fm-nishes them, or the money 
as a supply and necessity, I am satisfied, 
when so furnished and applied,— and its 
proper appropriation will be presumed in the 
absence of other proof,— the wife does bind 
herself and render her separate estate liable. 
Tlie declaration does not aver, that the 
money was advanced for the pm-poses speci- 
fied, but only that it was advanced, and aft- 
erwards was so applied. This averment is 
not sufficient to render her liable in this ac- 
tion, and for this purpose the demurrer must 
be sustained. The best analogy I have been 
able to find to the principles above stated is 
in the case of infants. It has been held that 
although an infant is bound upon his con- 
tract for necessaries, yet if one lends money 
to an infant, to pay for necessaries, he is not 
bound for the reason, that he may misapply 
the funds; but if the money be laid out for 
necessaries, the lender will be permitted, in 
equity, to stand in the shoes of the person 
who furnished them, and if the lender prove 
that the money was applied to the payment 
of necessaries, he will in law be entitled to a 
verdict. 



BOYDEX (TTXITED STATES v.). See Case 
No. 14,032. 



Case No. 1,753. 

BOYER V. HERTY. 

[1 Cranch, O. C. 251.] * 

Circuit Court, District of Columbia. July 
Term, 1S05. 

Bail — Surrender. 

A surrender of the principal will not be re- 
ceived after the return term of the scire facias 
against the bail, nor will the proceedings be 
stayed upon producing a discharge of the prin- 
cipal under an insolvent law, at the third term 
after the return of the scire facias. 

Motion to stay proceedings against bail, or 
to enter an exoneretur. The ca. sa. against 
[Owen] Roberts was returned "non est," to 
December term, 1803. On the 7th of Jan- 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Tiary, 1S04, tlie law of Maryland was passed 
to discharge Roberts as an insolvent debtor. 
■On the 27th January, 1804, the scire facias 
issued against the bail, returnable to July 
term, 1804, and was returned scire feci. In 
May, 1804, Roberts was discharged by Jlie 
•chancellor of Mai-yland. 

air. Jones, for the defendant. The motion 
to the court is in lieu of an audita querela, 
and the court will decide upon equitable 
principles, and enter an exoneretur, nunc 
pro tunc. Humphry v. Leite, 4 Buitows, 
2107. In Dodson v. King, Garth. 515, in 
<Iebt against bail, upon then: recognizance, 
they were relieved by having surrendered 
the principal, after non est returned on a ca. 
sa. against him, and before the return of 
the latitat upon which they were arrested. 
Bail has a right to bring in the principal on 
the return of the first scire facias executed 
or the second returned nihil; and although 
it is ex gratia, yet it has become a rule, 
and a right. If the principal be released 
Tmder the bankrupt law of England, before 
the bail is fixed, an exoneretm* will be en- 
tered. Cowp. 823; 1 Term R. 624. Bail can- 
not plead discharge of the principal, to a 
scire facias, but may show it on motion, in 
lieu of a surrender of the body. But the 
death of the principal, after return of ca. sa. 
against him, will not discharge the bail. Par- 
ry V. Berry, 2 Ld. Raym. 1452. In the case 
of Woolley v. Cobbe, 1 Burrows, 244, the 
final discharge was not obtained until exe- 
cution against the bail. So in the case of 
Walkei- V. Giblett, 2 TV. Bl. 811. In Don- 
nelly V. Dunn, 1 Bos. & P. 448, and 2 Bos. 
& P. 47, the bail had no right to sun-ender, 
when the discharge was obtained, which 
differs that case from the present" The ap- 
plication is to the equity of the court, and 
is the customary mode adopted in lieu of 
bringing in the principal. Martia v. O'Hara, 
Oowp. 823. 

The court wiU only exonerate where the 
"bail have a right to discharge themselves by 
surrender. Southcote v. Braithwaite, 1 Term 
R. 624. But here the principal was dis- 
charged and the bail had a right to sm-render 
him at the return of the scire facias. 

THE COURT stopped Mr. Key, contra, 
and said that although the practice has 
made it law, yet it is still ex gratia, for the 
Tule is well established that if the principal 
die after ca. sa. retiurned non est and before 
scire facias against the bail, yet the bail is 
-fixed. Here the bail was fixed, and although 
he might surrender the principal at the first 
term upon the return of the scire facias, (and 
perhaps at that term the court might have 
entered an exoneretur while it was in the 
power of the bail to surrender,) yet the bail 
having neither sm-rendered the principal 
nor produced his certificate of discharge at 
that term, the application is now too late, 
this being the third term after the return 
-of the scire facias. 

The motion was overruled. 



(Case No. 1,756; BOYER 
Case ITo. 1,764. 

BOYER V. ROBERTS. • 

[1 Oranch, 0. C. 73.] » 

Circuit Court, District of Columbia. March 
Term, 1802. 

Trial— At Fikst Term~Bt Consent. 
No civil cause is to be tried, except by con- 
sent, unless it has stood one term at issue. 

The plea was filed at the last term, but the 
issue was not made up until the present 
term. 

Mr. "Woodward, for the plaintiff, contend- 
ed that he was entitled to a trial at this 
term, and cited the act of aiaryland of 1763. 

Mr. Peacock, for the defendant, moved' for 
a continuance on the rule of the court, that 
no cause should be forced to trial unless it 
had stood one term at issue; and on that 
groimd the cause was continued. 



BOYER (SHEEPSHANKS v.). See Case No. 
12,74a. 

BOYER (STUART v.). See Case No. 13,553. 

BOYER (UNITED STATES v.). See Case 
No. 14,633. 



Case N"o. 1,755. 

BOYER V. The WISCONSIN. 
[See Case No. 6,317.] 



Case Wo, 1,756. 

BOYER V. The' WISCONSIN and 
The HECTOR. 

[23 Betts, D. O. MS. 123; 46 Fed. 864.] ^ 

District Court, S. D. New York. Feb. Term, 
1857.= 

Collision— Tow and Lighter— Liability of Tug 
—Of Tow— Damages. 

[1. A partially loaded lighter propelled by 
oars, while moving on slack water at beginning 
of ebb tide, at a rate of one mile an hour or 
less, and proceeding to a pier, was met by a 
tow consisting of a ship lashed to the side of a 
tug which was making for the same pier. 
Warning sufficient to have enabled the tow to 
avoid the disaster was given by the lighter. 
Eeldy that the tow was liable for the injuries 
sustained by the lighter.] 

[See The Hector, Case No. 6,317.] 

[2. A ship towed by a steamer lashed to her 
side is chargeable for injuries occasioned by her 
striking, while under way, another vessel.] 

[See The Hector, Case No. 6,317; The Caro- 
lus, Id. 2,424.] 

[3. It appeared that the ship's company had 
sole charge of her helm and sails, and that 
directions for the concurrent navigation of both 
vessels were given by the master of the tug, the 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
^ [46 Fed. 864, contains only a partial report.] 
=* [Aflirmed by circuit court as to The Hector, 
and reversed as to The Wisconsin, in The Hec- 
tor, Case No. 6,317, and by supreme court in 
Sturgis V. Boyer, 24 How. (65 U. S.) HO.] 
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helm of the ship bein? employed to aid the 
common navigation, and that neither vessel had 
any movement or action separate from the oth- 
er. Held, that both ship and tug were liable for 
the damage to the lighter as joint tort feasors.] 

[Cited in The Fxpress, 46 Fed. 862.] 

[See The Hector, Case No. 0,317.] 

[4. The (\h-ect effect of the collision being to 
cast the cargo overboard, the vessels were like- 
wise jointly liable for the loss thereby sus- 
tained.] 

[In admiralty. Libel by Herman Boyer, 
owner of the lighter Republic, against the 
ship Wisconsin and the tug Hector for dam- 
ages sustained by collision. Decree for libel- 
hmt.] 

BETTS, District Judge. This cause having 
been appealed by the claimants to the circuit 
court, it is proper to state more fully the 
reasons upon which, the decision was found- 
ed than are expressed in tlie rough notes pre- 
pared for the use of the reporter, and com- 
municated to the parties at the time of the 
decision. The action is brought by the own- 
ers of the lighter Republic to recover dam- 
ages sustained by the lighter and her lading 
of flour, in their charge as common carriers, 
by means of a collision on the East river 
with her on the loth of October, 1855. , The 
proofs on neither side coincide exactly with 
the pleadings of the parties who produced 
them, and are in violent disaccord in the rep- 
resentations of the ti-ansaction as between" 
the adversary parties, but I think the grava- 
men of the suit is supported by a satisfactory 
preponderance of evidence. The libel alleges 
that the lighter Republic, with half a load or 
more of fxour on board in barrels, was in pos- 
session of the libellants on the 15th day of 
October, and was on her passage about 
twelve o'clock at noon, proceeding with said 
flour, propelled by oars, between pier No. 
6, East river, and the foot of Dover street, 
in this city, at the rate of one mile or less 
the hour, and had arrived at a point nearly 
opposite the foot of Dover street, headed to- 
wards Dover street pier, still moved at a 
very slow rate by her oars alone; and when 
in such position the ship Wisconsin, in tow of 
the steamboat Hector, lashed to the larboard 
side of the steamer, came down the river, 
and was so negligently managed that the 
jib or flying jibboom of the ship struck the 
lighter, thereby capsizing her, and rolled 
her cargo into the water, and the same as 
well as the lighter was gi-eatly damaged; 
that at the time of the collision there was 
no wind of any consequence, the tide was 
there about slack water, and the day was 
clear; and that the ship was then in charge 
of stevedores and not marinei-s, and was pro- 
pelled by the steamboat lashed alongside her; 
that the lighter was in plain sight of the ship 
and steamboat, and might and ought to have 
been avoided by them; that every possible 
exertion aa^is made by those on board the 
lighter to avoid the collision, by signals and 
hailing, &c. The libel further avers that the 



collision was not caused by any fault, neg- 
lect or want of care of those on board the 
lighter, but was caused by negligence, want 
of care and skill on the part of those in 
charge of the said tow. in that among other 
things they were out of the proper place, 
were incompetently manned, had no proper 
lookout and disregai'ded the warnings on the 
part of the lighter, and did not in due time 
stop and back the steamboat's engines, or 
steer the said tow so as to avoid the lighter, 
as they were bound to have done. Damages 
are claimed, by reason of the premises, to 
the amount of $2,100 and upwards. 

Separate answers were filed on the p-irt of 
the ship and the steamboat by different proc- 
tors. The owners of the ship deny all knov.l- 
edge or information respecting various state- 
ments of the libellant, and aver others to be 
falsely alleged, and charge the facts to be 
that on the said loth day of October the 
ship left the pier at the head of Cherry street 
in the East river in .this port, in tow of and 
securely lashed to the starboard side of the 
steamboat Hector, between her and the New 
York shore, and proceeded down the East 
river for the purpose of mooring along.-^ide 
the ship William Rathbone, then lying at the 
foot of Dover street. That the ship during 
all the time was in the charge of and under 
the control and management of the captain 
and officers of the said tug, and at the same 
time had on board of her the mate, holms- 
man and a full complement of mariners bo- 
longing to the ship, but all under the control 
and direction of the captain and officers of 
the said tug. That the tug had also on 
board a good, sufficient and competent mas- 
ter, officers and crew; that at about noon of 
that day, the day being clear, the wind blow- 
ing a moderate breeze from the w^est (about 
a throe knot breeze), and the tide setting up 
the river at the rate of about one mile an 
hour, the tug, while proceeding down the 
river with said ship in tow, and at a distance 
of about 100 yards above the foot of Dover 
street, and 150 yards from the New York 
shore, put her helm and the helm of the ship 
hard aport, and stopped her engine for the 
purpose of coming at the foot of Dover street. 
Soon after the lighter was seen from the tow 
quartering across the river Avith the current 
at an angle of 45 degrees and at a distance of 
about 300 yards from the New York shore, 
and 400 yards from the tow, and 200 yards 
outside of the tow (with all sheets off) under 
jib and mainsail, moving at the rate of about 
4 miles an hour. That immediately, there- 
fore, orders were given, and the tug was 
backed hard, and the helms of the tug and 
ship both put and kept hard aport, and the 
tug was kept backing with all the power of 
her engine till the tOAv came to a dead stop 
about 75 yards from the New York shore, 
about opposite the foot of Dover street, when 
the lighter, pursuing her course as aforesaid 
with all sheets off, without any change, and 
carrying jib and mainsail set, and eudeav- 
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oring to cross the Tdotvs of the tow, caught 
her peak halyards upon the end of the flying 
jibboom of the ship, and by means of her 
motion drew herself down upon her side, and 
caused the collision and injury complained 
of. That the lighter, from the time of com- 
ing in sight of the tow, in no manner changed 
her course or slackened her speed or did any 
act whatever to avoid the collision, which 
collision she might easily have avoided by 
lowering or dropping her peak halyards ac- 
cording to the usage of vessels in such cir- 
cumstances; and that the collision occurred 
solely through the unskillfulness, negligence, 
fault, and bad management on board the 
lighter. 

The owner of the tug answered for him- 
self, and averred that the steam tug Hector 
was on the said loth of October employed 
by the owners of the ship Wisconsin to tow 
the ship from the foot of Water street, East 
river, to the pier or slip at foot of Dover street 
aforesaid, and that the ship then was, and 
until towed and made fast to said pier con- 
tinued, in charge of a skillful and competent 
captiiin and crew; that the tug and her 
crew were merely the motive power to move 
said ship to said pier, and were subject to 
and obeyed the orders of the captain and 
officers in charge of said ship while attached 
to her, and were subject to and obeyed all 
such orders, before, at and after the time of 
the accident or collision mentioned in the 
libel; and prays a decree of indemnity 
against the ship for any damages which may 
be imposed upon the tug by reason of the 
collision. The answer charges the negli- 
gence and misconduct of the lighter, sub- 
stantially in the terms used in the answer 
for the ship, to have been the occasion of 
the collision, and avers that the lighter ap- 
proached the tug when she was endeavoring 
to put the ship into her berth by letting her 
sag into the slip at the foot of Dover street, 
the helm of the ship being aport, and the 
engines of the tug stopped, and as soon as 
the lighter was seen approaching the tow 
the engine 'was baclced, and continued back- 
ing for more than three minutes before the 
lighter touched the ship, and the ship and 
tug were perfectly stationary or moving 
backward from the .lighter. 

The answers, with the libel, present these 
issues: (1) Whether the injm-ies received 
by the libellant in the collision in question 
were occasioned without his misfeasance or 
culpable negligence; (2) whether, if the col- 
lision was wrongful in respect to the libel- 
lant, the act was a concm'rent one of the 
ship and tug, for which both, vessels are re- 
sponsible in common as well as separately; 
and (3) whether, in case of recovery, the 
libellant is entitled to also include in "his 
losses the injury received by the cargo laden 
on board the lighter, and thrown overboard 
into the water by reason of the collision. 

A thoroughly searching examination of the 
facts attending the condition, management, 
Sfkd.cas. — 70 



[ and movements of the lighter, the ship and 
steamboat on the occasion in question was 
made by the parties on both sides on the 
trial of the cause. In my judgment the re- 
sult of all the evidence very satisfactorily 
exonerates the owner of the lighter from all 
blamable conduct or neglect on his part, con- 
ducing to the collision. She was rightfully 
pm'suing her com-se to hei berth, having no 
headway beyond what was obtained by use 
of her sweeps, with a slack water, and gi'ad- 
ually subsiding upon a beginning ebb; that 
all reasonable efforts were made on board 
her to give notice of her condition to the 
ship and steamboat, and to work her out of 
the danger of their approach \ipon her, and 
that she was without any means at her con- 
trol to protect herself from them. This con- 
clusion is not deduced from any balancing 
and entangled theories of witnesses, but is 
rested upon the direct and positive testi- 
mony of those concerned in or present at the 
occurrence, and their evidence, in my judg- 
ment, proves there was nothing legally ex- 
ceptional in the management of the lighter, 
or the acts of omission of those on board 
her. The competency of the libellant to 
maintain the action must therefore be deem- 
ed established. 

The second inquiry demands a considera- 
tion of the proceedings by the ship and 
steamboat, and whether they are chargeable 
with culpable acts of omission or commis- 
sion, of a character to render them jointly 
responsible to the libellant for the injuries 
he sustained from them. In my opinion the 
balance of testimony pi-oves the tow was 
approaching the lighter further out in the 
river from the New York piers than the 
lighter, she and the tow aiming to come to 
nearly at the same point. It was mi-:l-day 
and there was no impediment in the river to 
a clear view of the position and comse of the 
lighter by those navigating the tow, and 
warning was given the tow from the lighter 
time enough to enable the tow to have 
stopped her way or diverged from it suffi- 
ciently to secure the safety of the other ves- 
sel. The differing opinions of the witnesses 
as to the motion of the tide at the time of 
collision, and also as to the headway of tlie- 
respective vessels, seem to be conti-oUed by 
the fact that the barrels of flour thrown into 
the river by the' upsetting of the lighter 
floated down the sti-eam. Upon that condi- 
tion of things it is manifest that the exer- 
cise of reasonable diligence and caution on 
the part of the manager of the tow, when 
they ought to have been aware they could 
not prudently attempt to make her berth by 
going ahead of the lighter, throws upon the 
tow the responsibility for all damages in- 
flicted upon the latter by reason of continu- 
ing that movement The injm-ed party in 
case of collision has, as a general principle, 
a right to hold the vessel which is the dii-ect 
and immediate cause of the wrong answer- 
able to him for it (The Neptune, 1 Dod. 4C7;) 
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and this witlaout regard to the question of 
the present participation of the owner of 
the colliding vessel in the culpable acts. 
When she is in motion in the pui'suit of her 
lawful calling she carries with her the re- 
spousibilitj' of her owner for the acts of his 
agents to whom she is entrusted to the same 
extent as if she was under his personal di- 
rections. Abb. Shipp. pt 3, c. 1. Xor does 
it matter whether the propulsion is by the 
agency of sails or sweeps, or that of steam 
tugs fastened to her and used to the same 
end, because the steam power thus applied 
may be justly regarded only a substitute 
for other physical means of navigation. 
Iteeves v. The Constitution [Case No. 11,- 
G.j9]; 01c. 2.58 [The Express, Case No. 4,- 
508]. A ship under towage by a steamer 
lashed to her side is chargeable for damages 
WJ'ongly occasioned to another vessel by 
striking her whilst under way, against her. 
a^he Carolus [Case No. 2,424]. 

The answers filed respectively by the own- 
ers of the ship and the tug are in direct con- 
flict upon the question whether the naviga- 
tion of the tow was under the control of the 
officers of the one vessel or the other, it be- 
ing averred for the ship that she was exclu- 
sively in the hands and under the command 
of the officers of the tug at the time pt the 
collision, and asserted on the part of the 
tug, with equal positiveuess, that she was 
placed under the exclusive orders and con- 
ti'ol of the ship, and was employed solely 
for the pm-pose of supplying the motive pow- 
er for ti-ansporting the ship from one pier 
to the other, and the tug and her crew were 
therein subject to and obeyed the orders of 
the master and officers of the ship alone. It 
is unnecessary to speculate upon the conse- 
quences that would legally follow the estab- 
lishment of that defence, because, in my 
opinion, the testimony does not show that 
either vessel was strictly * * *s jn the 
coxu'se pursued in its navigation, but, on the 
contrary, the officers of botli took active and 
efficient parts in directing and controlling 
the movements of the tow. I am inclined to 
consider the primary responsibility rested 
upon the ship, she being the vessel actually 
colliding upon the lighter; but I also hold 
the tug was responsible for the direction giv- 
en the ship through the agency of her officers 
concurring with those of the ship. 

Tliis court decided in the case of The Ex- 
press [Case No. 4,508], the tow being sepa- 
rated from Ihe tug, and coming in contact 
witli another vessel by her own fault, was 
li-able for the damages thus inflicted in a 
suit against her alone; and although the de- 
cision was reversed on appeal upon a new 
state of facts proved in the circuit court fix- 
ing the fault wholly upon the tug [Id. 4,596], 
yet that doctrine was explicitly adopted by 
Judge Nelson. He says: "In all such cases 



' [Jlissing word or words caimot be supplied 
from the manuscript.] 



at least there exists a common obhgation by 
the tug and tow to make every reasonable 
effort to avoid the danger and a common re- 
sponsibility in case of neglect." In that 
case the appellate court con-ected the deci- 
sion below, because tlxe liability was im- 
posed by its judgment on the tow when tlie 
culpable acts were committed by the tug 
solely without anj- faulty concurrence on the 
part of the tow, upon the declared principle 
that both vessels were under a common ob- 
ligation in their respective positions to em- 
ploy every reasonable efCort to avoid dam- 
age, as under a common responsibifity for it 
in case of faulty omission to do so. Id. 
4,596. The contingency anticipated in that 
decision comes in this case. The ship and 
the tug were united together and were 
moved as one body. The ship's company 
had sole charge of her helm and sails, and 
the master of the tug gave directions from 
her deck, concurrently for her navigation 
and that of the tug, and the helm of the ship 
was employed to aid in the common naviga- 
tion of the two vessels. Neither of the two, 
as thej' were connected and conducted, had 
any movement or action separate from the 
other, both emploj'ed concuirently the means 
at their command to a common end, and it 
cannot be said therefore for the ship, if 
the fact be of any moment in this ease, that 
she did not participate Avith tlie tug in any 
volimtary action producing the collision. 
The admirqtlty court in Lower Canada (The 
John Counter, [Stuart's Adm. 344,] held the 
steam tug exclusively responsible for a col- 
lision of her tow witli another vessel, when 
the tow was hauling by a line clear of the 
tug, and the damage was caused by flie sole 
fault of the tug, although she did not come 
in contact with the injured vessel. In The 
Carolus [Case No. 2,424] Judge Curtis ad- 
judged the colliding ship propelled by a tug 
answerable for a collision made by her, when 
the tug was not joined in the siiit, without 
raising a question as to the liabifity of the 
ship. In the circuit court of Pennsylvania 
a distinction is taken, wliich I do not meet 
with in any other adjudication, between re- 
sponsibilities for collisions when small steam 
tugs are employed to tow large vessels, and 
large tugs are engaged in towing small craft, 
barges, etc. In the first class of cases, when 
injuries occm* to other vessels by collision 
with a large tow through the misfeasance or 
culpable inattention of the tug, the conse- 
quences are made chargeable exclusively 
upon the ship, the tug being regarded as her 
servant, or agent, acting under her autlior- 
ity, and that no suit for collision can be sus- 
tained against the tug for damages so ac- 
cruing from collision by her tow. Smith v. 
The Creole [Case No. 13,033]; The Sampson 
[Id. 12,280]. The entire navigation and 
movements of the two vessels is held to be 
at the risk of the ship. The principles of 
those rulings would apply to this present 
case, and would fasten on the ship the lia- 
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bility for the damages inflicted upon t]ie 
liprliter. 

I am impressed with the pervasion that 
the true doctrine subjects both the tug 
and tow to responsibility to another vessel 
for injuries inflicted upon it by the joint 
action of the two by means of their common 
fault I am no way convinced that the 
marine law dispenses either from liability to 
others for their mutual acts of misfeasance 
or omission upon navigable waters, as upon 
that area it is most important to the safe 
ti'ansportation of persons or property, that 
every vessel propelling herself or another by 
motive powers within herself, or invoking or 
using such motive power supplied by an- 
other, should be accountable for the conse- 
quences of an injm-ious misuse of such loco- 
motion to the same extent as when she is 
acting separately and alone. It enures to 
the general security that the risk of such 
connection with such exti'aneous agency 
shall be imposed upon the parties so employ- 
ing it, and that those suffering from its use 
should be entitled to indemnity therefrom 
against all the actors concerned in the 
wrong. A ease decided in this court in June 
term, 1855, by Judge Ingersoll, is cited as es- 
tablishing a different rule, and exonerating 
the tug and imposing the loss upon the 
barge in tow on her side when a collision 
was caused in their movements. Ohase v. 
Creary [Case No. 2,026]. I have obtained a 
clearer statement of tliat case from the files 
of the court, and find that the question moot- 
ed in this case could not have appropriately 
arisen in that The owners of a lake boat 
in tow alongside a tug (The Catherine) was 
met and run against on the East river by 
another small boat or barge in tow alongside 
a tug (The Birkbeck), and a collision ensued 
between the lake boat and the barge, and an 
action in personam was presented by the 
libellants against the owners of the Bu'kbeck 
and of the tug Catherine, to recover the 
damage so incmred. The court dismissed 
the libel as to the owner of the Catherine, 
and awarded damages against the owner of 
the Birkbeck. If the points involved In the 
present case were brought in discussion on 
the hearing or decision of that case it could 
have been argumentalively only, and the de- 
cision necessarily would not affect the ques- 
tion in issue here. 

In my judgment, upon the facts in proof 
before the court, both the ship and tug were 
guilty actors in the tort committed upon the 
lighter, and the libellants are entitled to 
their recompense from the joint tort-feasors 
to the amount of the loss so sustained. The 
loss embraces the damage sustained by the 
cargo equally with that inflicted upon the 
vessel. The direct effect of the collision was 
to cast tiie flour overboard intu the river, 
subjecting some to immediate destruction 
and all the residue to gx*eater or less de- 
terioration, and the "wrong-doing party is 
bound to make good the whole loss of the 



suffering one. Abb. Shipp. 311; The Ga- 
zelle, 2 Wm. Rob. Adm. 279; Williamson v. 
Barrett, 13 How. [54 TJ. S.] 101. The libel- 
lant is accordingly entitled to a decree for a 
sum sufficient to recompense the^ injiury done 
the lighter, and also to the cai-go on board, 
with the salvage or expense of recovering 
the cargo forced overboard. The Narragan- 
sett [Case No. 10,020]; The Rhode Island 
[Id. 11,745]. 

An order of reference to a commissioner 
to ascertain and report the damages to be 
entered. 

[NOTE. Decree of the district court affirmed 
by the circuit court in The Hector, Case No. 
6,317, as to the Hector, but reversed as to the 
Wisconsin, and decree of the circuit court af- 
firmed by the supreme court in Sturgis v. Boyer, 
24 How. (Go V. S.) 110.] 
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Case Wo. 1,767. 

In re BOYLAN. 

[1 Ben. 266;^ 1 N. B. B. 2; Bankr. Reg. Supp. 
1; 6 Int. Rev. Rec. 28.] 

District Court S. D. New York. July, 1867. 

Practice in Ba:skruptot—Paktnekshif— Sep- 
arate Petitions. 

A firm composed of three persons did busi- 
ness in Cincinnati, Ohio, till April ISth, 1861, 
when it was dissolved. In June, 1867, one of 
the partners filed his petition in this court, 
praying only that he individually might be ad- 
judged a bankrupt, and was adjudged a bank- 
rupt. Thereupon, the two other partners ap- 
plied by petition, stating that there were no 
debts of the other partner but copartnership 
debts, that they themselves resided in Ohio, 
and owed no debts but those of the partnership, 
that there were no partnership assets, and that 
their liabilities were exactly the same as those 
of the other partner, and praying leave to 
join in his application, and leave to file their 
petitions in this court, and that all proceed- 
ings on the first petition be stayed till their 
petition should be disposed of: RfJd, that the 
thirty-sixth section of the bankrupt act [of 
1867 (14 Stat. 534)] applies only to a case where 
two or more persons who are partners in trade 
are adjudged bankrupt, and that here only one 
partner had been adjudged bankrupt; that the 
petitioners could present a petition prajring 
that the partners which composed that firm be 
adjudged bankrupt, to the court which, under 
section eleven of the act, had jurisdiction of 
such a petition, and, if the other partner should 
refuse to join in it, the eighteenth general or- 
der would apply; that the prayer of the petition 
must be denied. 

[See In re Little, Case No. 8,390.] 

In bankruptcy. 

BLATCHFORD, District Judge. In this 
case the petition of Daniel K. Harvey and 
Thomas H. Boylan shows, that they were 
copartners with Julius A. Boylan, and car- 
ried on business imder the firm name of 



^ PReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Boylan & Co., at Cincinnati, Oliio, until Api'il 
18th, 1861, wlien the copartnership was dis- 
solved; that Julius A. Boylan, on the 27th of 
June, 1867, filed his petition in Uiis couit for 
his discharge in bankruptcy, and was ad- 
judged a bankrupt on the 28th of June, 1SG7; 
that he has no individual assets except such 
as are exempt, nor are there any copartner- 
ship assets of any kind; that all the indebt- 
edness of Julius A. Boylan is the copartner- 
siiip debts, as appears by his petition and 
schedules; that Harvey and Thomas H. 
Boylan reside in Ohio; that they have no 
debts except the copartnership debts of Boy- 
lan & Co., and their liabilities are for exact- 
ly the same amounts and to the same indi- 
viduals as those of Julius A. Boylan; that 
they are about to take the benefit of the bank- 
ruptcy act, but cannot do so witliout incur- 
ring a large and rmnecessary expense if 
compelled each, individually, to proceed un- 
der the act; that the creditors of the firm 
are one hundred and eighteen in number; 
and that they would be put to great expense 
and trouble if compelled to attend the meet- 
ings of the creditors of the firm in two dif- 
ferent parts of the country as far apart as 
New Xork City and Cincinnati, Ohio. The 
petitioners pray that leave be given them to 
join in the application of Julius A. Boylan 
for their discharge in bankruptcy under the 
act, and that they have leave to file their 
petitions under the act in this com-t, and 
that all proceedings under such petitions be 
had in this district, and that all proceedings 
on the part of Julius A. Boylan be stayed 
until the final disposition of such petitions. 

In support of the prayer of this petition 
reference is made to the thirtj'-sixth section 
of the bankruptcy act, which provides "that 
where two or more persons who are partners 
in trade shall be adjudged bankrupt, either 
on the petition of such partners, or any one 
of them, or on the petition of any creditor 
of the partners, a warrant shall issue in the 
manner provided by this act, upon which all 
the joint stoclc and property of the copart- 
nership, and also all the separate estate of 
each of the pai-tners, shall be taken, except- 
ing such parts thereof as are hereinbefore 
excepted;" and that, "if such copartners 
reside in different districts, that court in 
which the petition is first filed shall retain 
exclusive jurisdiction over the case." It is 
urged that, under these provisions, all the 
partners of the firm of Boylan & Co., of 
which Julius A. Boylan was one, can come 
into this coiu-t, without regard to their place 
of residence or doing business, and ask for 
their discharges, provided Julius A. Boylan 
resides or does business in this district and 
first files his petition here. 

The difficulty in the view thus urged is, 
that Julius A. Boylan has petitioned merely 
as an individual for his individual discharge, 
and has been individually adjudged a bank- 
rupt. The thirty-sixth section of the act 
applies only to a case where two or more 



persons who are partners in ti'ade are ad- 
judged bankrupt. It would apply to the 
present case, if, on tlie petition of Julius A. 
Boylan, two or more members of the firm 
of Boylan & Co. had been adjudged bank- 
rupt. The clause of the thirty-sixth section 
which prov' '. that whex-e "such copartners 
reside in difierent districts, that court in 
which the petition is first filed shall retain 
exclusive jurisdiction over the case," means;, 
that Avhere two or more petitions are filed 
in different districts, praying that two or 
more persons who are partners in trade bo 
adjudged bankrupt, and such partners reside 
in different districts, the court in which the 
first in order of time of such petitions is filed 
shall have exclusive jurisdiction to do what 
the thirty-sixth section allows and requires 
to be done in a case where two or more per- 
sons who are partners in trade are adjudged 
bankrupt. That clause has no application 
to the present case. There has not been any 
petition yet p:osented to any court, so far 
as appears, praying that the partners compos- 
ing the fii-m of Boylan & Co. be adjudged 
banla-upt. Such a petition can be presented 
by Harvey and Thomas H. Boylan to the 
court which, under the eleventh section of 
the act, has jurisdiction of such a petition. 
If such a petition be presented by them, 
and Julius A. Boylan refuses to join in it, 
the 18th i-ule of the "General Orders in Bank- 
ruptcy" will apply to the case. 

These views are strengthened by the lan- 
guage of the IGth ride of the "General Or- 
ders in Bankruptcy," which provides as fol- 
lows: "In case two or more petitions for ad- 
judication of bankruptcy shall be filed in 
different districts by different members of 
the same copartnership for an adjudication 
of the banlii-uptey of said copartnership, the 
court in which the petition is first filed, hav- 
ing jurisdiction, shall take and retain juris- 
diction over all proceedings in such bank- 
ruptcy until the same shall be closed; and, 
if such petitions shall be filed in the same 
district, action shall be first had upon the one 
first filed." The prayer of the petition is 
denied. 
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BOYLE V. ARLEDGE. 

[Hempst. 620.] ' 

Circuit Court, D. Arkansas. April Term, 1840. 

Limitations— Nox-Residexts — ^Ruxnixg of Stat- 
ute— Fedekai. CoeiiTS — Following State De- 
cisions— Evidexce — Loss OF DOCUMEST — SlX'- 
OXDAKY EVIDEXCE. 

i. The legislature of Arliansas, by repealing 
the saving in favor of non-residents, in effect 
enacts a limitation law as to them from the 

^ [Reported by Samuel H. Hempstead, Esq.] 



[3 Fed. Cas. page 1109] 

14th of January, 1843, until which time there 
was no limitation against them whatever. 
[See Lewis v. Broadwell, Case No. 8,319; So- 
ciety V. Pawlet, 4 Pet. (29 U. S.) 480; Lewis 
V. Lewis, 7 How. (48 U. S.) 776.1 

2. The cases of Dickerson t. Morrison, 1 
Eng. [Ark.] 2G4; Watson v. Higgins, 2 Eng. 
[Ark.l 475; and Carneal t. Thompson, 4 Eng. 
[Ark.] 56,— cited and approved. Construction 
of the act of 14th of January, 1843 (Acts 1843, 
p. 57). 

3. On a writing obligatory, a non-resident 
had five, and on a promissory note, three years 
to sue from the 14th of January, 1843. 

4. The decisions of the state tribunals, on the 
coitstruction of their statutes, are uniformly, 
anl as a matter of principle, adopted by the 
fetleral tribunals, when passing on these stat- 
utes, or when they come under review. 

5. These expositions are considered as a part 
of the law, and become a rule of property. 

6. The affidavit of a party of the loss of a pa- 
per, and inability to find or produce it, after 
the use of due diligence, is sufficient to let in 
secondary evidence of the contents of such pa- 
per. 

[See Allen v. Blunt, Case No. 217; Nicholls 
T. AA'hite, Id. 10,235; Tayloe v. Kiggs, 1 
Pet. (26 U. S.) 591.] 

[At law. Action of debt by John Boyle 
against William G. Arledge. Defendant de- 
murred to a replication to his plea, and the 
demurrer was overruled in part and sustain- 
ed in part Plaintiff entered a nolle prosequi 
as to the counts of the declaration as to 
which the demurrer to the replication had 
been sustained. The case was submitted on 
the issues formed on the remaining count, 
and plaintiff thereafter took a nonsuit] 

S. H. Hempstead, for plaintiff. 
George 0. Watkins and J. M. Cm-ran, for 
defendant 

JOHNSON, District Judge. This is an ac- 
tion of debt, brought by the plaintiff on the 
5th day of llareh, 1847; and in the first 
<;ount of his declaration, he has declared up- 
on a writing obligatory, executed to him by 
the defendant, payable on the 25th day of 
March, 1831; and in his second, third, and 
fom'th counts, upon promissory notes made 
by the defendant to the plaintiff; the first 
payable on the 25th of March, 1833; the 
second on the 25th of March, 1834; and the 
third on the 25th of March, 1835. The de- 
fendant plead the statute of limitations, aver- 
ring "that the cause of action In the fii*st 
•count slated did not accrue to the plaintiff 
a.t any time within five years next before 
the commencement of this suit; nor did ei- 
ther of the said several causes of action in 
the second, third, und fom-th counts accrue 
to said plaintiff, at any time within three 
years next before the commencement of this 
suit" To this plea the plaintiff replied, that 
at the time when the several causes of action 
set out in his declaration accnied to him, he 
was a non-resident of the state of Arkansas, 
and from thence until the institution of this 
suit, continued to be, and was at its institu-^ 
tion, a non-resident of the state of Arkansas, 
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To this replication the defendant filed a gen- 
eral demuri'er. 

The first inquiry is, whether the cause of 
action in the fii'st eoimt of the declaration, 
on the writing obligatory, is barred by the 
statute of limitations of this state? In the 
case of "Watson v. Higgins, 2 Eng. [Ark.] 
475, the supreme com-t of this state held, that"' 
previous to the 20th of March, 1839, when 
the Revised Statutes took effect, there was 
no statute of limitations of this state, ap- 
plicable to writings obligatory; and on such 
causes of action then existing the statute of 
limitations commenced running from its pas- 
sage; and in Dickerson v. Morrison, 1 Eng. 
[Ark.] 264, the same eom-t held, that five 
years was the time fixed by the act as a bar 
to actions upon writings obligatory. Accord- 
ing to these principles, the defendant's plea, 
that the cause of action had not accrued with- 
in five years next before the commencement 
of the suit, is a valid plea, and a good de- 
fence, if true, to the action, unless the plaintiff 
has brought himself within one of the excep- 
tions contained in the 13th section of the lim- 
itation act This, however, he has done, by 
replying that he was and continued to be, up 
to the commencement of the suit, a- non-resi- 
dent of this state. Rev. St 528. But this 13th 
section of the statute of limitations was re- 
pealed by the act of the 14th of January, 
1843 (Acts 1843, p. 57), and the inquiry arises 
as to the effect of this repealing statute. 

In the case of Watson v. Higgins, before 
cited, the supreme court of this state have 
given a consti'uction to the intent meaning, 
and effect of this act. They use the follow- 
ing language: "This leads us to inquire into 
the effect of the repealing statute. Until the 
time of its passage, there was no limitation 
as to non-residents. Did the legislatm-e, by 
repealing the saving in favor of non-resi- 
dents, remit them back to the time when 
the Revised Statutes took effect? If such 
be the case, many causes of action existing at 
the time of the repealing statute were by 
"that act barred instantly. Such consequen- 
ces would have been exceedingly unjust and 
were sm*ely not designed by the legislature. 
We conceive that the true construction is, 
that the legislatm-e, by repealing the saving 
in favor of non-residents, in effect enacted a 
limitation law applicable to non-residents; 
and which, took effect from the date of its 
passage. Hence all causes of action existing 
in favor of non-residents upon writings ob- 
ligatory, on the 14th of January, 1843, had 
five years to run from that date." This doc- 
trine is again aflBrmed by the same court, 
in the case of Carneal v. Thompson, 4 Eng. 
[Ark.] 56, in which the com-t says: "Previ- 
ous to the act of the 14th of January, 1843, 
there was no limitation on causes of action 
belonging to non-residents. That act being 
simply a repeal of the exception in favor of 
non-residents, they had the same time after 
its passage, for the institution of their suits, 
as residents had, prior to its enactment," 
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and cite the case of Watson v. Higgins, 2 
Eng. [Ark.] 475. 

This construction of the act of the 14th of 
January, 1843, is decisive of the question 
now under consideration. For as the ac- 
tion was commenced on the 5th of March, 
1847, five years had not elapsed after the 
passage of the act of the 14th of January, 
1843, within which time the plaintiff had a 
right to tiring his suit upon the writing 
obligatory. I see no gi'ound to dissent from 
the consti'uction given to this act by the su- 
preme court of this state; and I adopt it as 
a correct exposition of the statute. But if 

I thought it erroneous, still according to the 
repeated decisions of the supreme court of 
the United States, it is my duty to receive it 
as the ti'ue consti'uction of the act. In the 
case of Green v. Neal, 6 Pet [31 U. S.] 291, 
the supreme court of the United States say: 
"This court have uniformly adopted the de- 
cisions of the state tribunals respectivelj', in 
the construction of their statutes. This has 
been done as a matter of principle in all 
cases where the decision of a state court has 
become a rule of property. In a great ma- 
jox'ity of the causes brought before the fed- 
eral tribunals, they are called on to enforce 
the laws of the states. The rights of parties 
are determined under these laws, and it 
would be a strange perversion of principle, 
if the judicial exposition of these laws by 
the state ti*ibunals should be disregarded. 
These expositions constitute the law, and fix 
"the rule of property. The decision of this 
question by the highest tribunal of a state 
should he considered as final by this com*t; 
not becaiise the state tribunal, in such a 
case, has any power to bind this court, but 
because a fixed and received construction by 
a state in its own com'ts makes a part of the 
statute law." Thatcher v. Powell, 6 Wheat. 
[19 U. S.] 127; Elmendorf v. Taylor, 10 
Wheat. [23 U. S.] 159, 160; Shelby v. Guy, 

II ^Aaieat. [24 U. S.] 367; Jackson v. Chew, 
12 Wheat. [25 U. S.] 162. 

On the 14th of December, 1844, the legis- 
latm*e again passed an act concerning the 
limitation of actions. But it is manifest 
from its inspection, that it does not abridge 
the time allowed by the statutes then in 
force upon causes of action that had then ac- 
ciniod. On the conti-ary, it enlarged the time 
and gave to non-residents two years fi'om 
the passage to bring their suits, although 
these suits were then actually barred by that 
or any other act of limitation then in force. 
Acts 1844, p. 24. Three years being the 
time limited in the Revised Statutes for 
bringing suit upon a promissory note, and 
this suit not having been brought within 
three years from the 14th of January, 1843, 
nor within two years from the 14th of De- 
cember, 1844, the action, as far as respects 
the second, third, and fourth counts of the 
declaration, is barred. The replication to the 
plea to the first count, on the writing obliga- 
tory, must be overruled, and sustained to 



the replication to the second, third, and 
fom-th counts of the declaration founded on 
the promissory notes. Ordered accordingly. 

The plaintifl; entered a noUe prosequi to 
the second, third, and fourth counts, and the 
case was submitted on the issues formed on 
the first count of the declaration. One of the 
issues was, that the obligation was not lost, 
and to prove the afiirmative of that issue, 
the plaintiff offered to read his afiidavit, to 
show the loss of the obligation, and that he 
had used due diligence to find it, but without 
success, and that it was not in the posses- 
sion, or under the control of S. H. Hemp- 
stead, his attorney; to the reading of whicli 
the defendant objected. 

PER CURIAM. The doctrine is well set- 
tled by the supreme coiu-t of the United 
States, in the cases of Riggs v. Tayloe, J> 
Wheat. [22 U. S.] 483, and Tayloe v. Riggs, 
1 Pet. [26 U. S.] 591, that the affidavit of a 
party to a suit is competent and admissible, 
for the purpose of proving the loss of a pa- 
per, in order to let in secondary evidence of 
its contents. The same principle has been 
followed by the supreme court of Ai'kansas. 
in Kellogg v. Norris, 5 Eng. [Ark.] 18. And 
such is doubtless the prevailing rule on the 
subject. Davis v. Spooner, 3 Pick. 284; Don- 
elson V. Taylor, 8 Pick. 390; McDowell v. 
Hall, 2 Bibb. 630; Hamit v. Lawrence, 2 A. 
K. Marsh. 366; Hart v. Strode, Id. 115. The 
proof of the loss is addressed to the court, 
and cannot go to the jm-y at all; and it 
therefore becomes in aU cases a question for 
the court to decide, when the loss of a paper 
is sufficiently proved, so as to let in second- 
ary evidence. A party by his own oath can 
do no more than prove the loss of the paper. 
The contents must be proved in a different 
manner. The affidavit in this case is suffi- 
cient to establish the loss, and is admissible 
for that purpose. The plaintiff took a non- 
suit 
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Case Ho. 1,769. 

BOYLE V. HINDS. 

[2 Sawy. 527.] ^ 

Circuit Court, D. California. Feb. 2, 1874. 

PoBLic Laxds — Perfect Mexicait Guasts — Lasd 
Commissioner — Final Decree and Patent — 
conclcsiveness. 

1. Where the holder of a perfect Slesican 
grant has presented his gi-ant to the board of 
land commissioners for confirmation, under the 
act of congress of 1851 [9 Stat. 631], and had 
it confirmed, surveyed, and patented, the final 
decree and patent are conclusive as to the ex- 
tent of the grant. 

2. WTiere a Mexican grant is presented to 
the board of land commissioners for confirma- 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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tion, confirmed, finally surveyed, and patented 
in accordance with the final survey, all ques- 
tions determined become res adjudicata be- 
tween the parties to the proceeding and their 
privies, 

3. The proceedings of the hoard of land com- 
missioners for confirmation of Mexican grants 
are judicial in their character, and have the 
same effect as other judicial proceedings. 

4. Where the claimants submit to the decree 
of the board of land commissioners, and no ap- 
peal is taken, the decree, final survey and patent 
in pursuance thereof, have the same force and 
effect as if the decree had been rendered by the 
supreme court on appeal, and are conclusive 
upon the rights of all parties to the proceeding 
and their privies. 

[Cited in More t. Steinbaeh, 127 TJ. S. 82, 8 
Sup. Ot. 1071.] 

In equity. The Mexican government, in 
1&^9 granted a rancho called "Bstero Amer- 
icano" to Edward Manuel Mcintosh. The 
grant was for two square leagues, within 
certain designated boundaries embracing six 
or more square leagues. It contained the 
usual provisions for measuring the land, 
and leaving the sui-plus to the nation. The 
grant was approved by the department as- 
sembly. Afterward, juridical possession 
was given by J. P. licese as first alcalde of 
the jurisdiction within which the land grant- 
ed was situated. The juridical possession 
is in all respects regular and in due form. 
The juridical possession, instead of being 
limited to two, embraces at least six square 
leagues. Prior to 1850 Mcintosh conveyed 
his grant to Jasper O'Farrell, who, in 1852, 
■■presented the grant for confirmation; and 
it was subsequently confirmed to the extent 
of two leagues only, surveyed and patented 
—the patent covering about two leagues. 
O'Farrell took his patent without objection, 
and placed it on record in the recorder's 
office of Sonoma county. The land in ques- 
tion lies within the juridical possession giv- 
en to Mcintosh, but without the limits of 
the final survey, and the patent issued 
to O'Farrell. Whatever title O'Farrell had 
under the grant has, since the commence- 
ment of proceedings for confirmation, pass- 
ed to the plaintife rw^illiam Boyle] by prop- 
er conveyances. After the issue of the said 
patent to O'Farrell, in pursuance of the de- 
cree of confirmation, the United States is- 
sued, in due form, to the defendant [A. B,] 
Hinds, as a pre-emptioner, a patent to the 
land in controversy; and he was in posses- 
sion at the commencement of this action, 
claiming -title under said patent [Judgment 
for defendant] 

Parker & Roche, for plaintiff. 
George Pearce, for defendant 

SAWYER, Circuit Judge (after stating the 
facts). The plaintifiE claims that Mcintosh 
had a perfect Mexican title, and that it was 
tmnecessary for Ms grantee, . O'Farrell, to 
present his claim for confii-mation; that his 
title being perfect, congress had no consti- 
tutional power to deprive him of his land in 



case of his failui'e to present iiis claim xm- 
der the act of 1851. Minturn v. Brower, 24 
Cal. 644, is relied on as authority for this 
position. Under the view I take, it may be 
conceded that it was unnecessary to present 
the claim; but the claimant did present his 
grant, and submit it to examination, and 
asked its confirmation under the act of con- 
gress. The questions as to the genuineness 
and extent of the grant were litigated be- 
tween the government and the claimant be- 
fore a ti-ibunal having jurisdiction to deter- 
mine them. The grant was confirmed to the 
extent of two square leagues, and no more- 
The jui'idical possession was put in evi- 
dence, and the extent of the land to which 
the claimant was entitled in fact deter- 
mined. The claimant did not appeal, and 
the determination became final. He had a 
right of appeal under the act, and could 
have gone from cotu-t to com-t, and ultimate- 
ly had the question directly adjudicated by 
the supreme court of the United States in 
that proceeding, whether he had a title to 
the full extent of the juildical possession or 
not The same courts would then have 
passed upon his title in a direct proceeding 
to establish his claim to the whole, that are 
now called upon to determine the same 
question collaterally. The law afforded him 
tribunals to determine this very question 
between him and the United States. The- 
very object of the law was to definitely 
ascertain what land belonged to Mexican 
grantees, and what to the United States, 
in order that the United States might dis- 
pose of that which it owned to other par- 
ties. The owner of the grant availed him- 
self of the right afforded by the act of con- 
gress, and the question between him and 
the United States was litigated and deter- 
mined. If he had appealed to the supreme 
court in that proceeding— a direct proceed- 
ing to determine the validity and extent of 
the gi'ant, the amoxmt of land to which he 
was entitled under his perfect grant, if it 
be such— and the supreme court had deter- 
mined that he must be limited to two 
leagues, I apprehend that the same question 
coiild not be litigated over again collaterally 
in the same or other com-ts. The same ques- 
tions now raised could just as well have 
been presented then as now. The land com- 
mission and the courts on appeal had juris- 
diction to determine them. Tliey were em- 
braced within the issues, and actually liti- 
gated and determined. The fact that the 
claimant did not appeal cannot affect the 
question. If he chose to accept the decision 
of the inferior tribunal, he is bound by it. 
Gray v. Dougherty, 25 Gal. 266; Garwood 
V. Garwood, 29 Cal. 515. Besides, the fif- 
teenth section of the act of 1851 makes the 
adjudication final between the government 
and the claimant, and it must be regarded 
as res adjudicata. The proceedings ending 
in a decree limiting the confirmee to two 
leagues are clearly judicial. The sm-vey and 
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patent but carry out the decree of confirma- 
tion. Tlie patent is the final authentic rec- 
ord of tlie proceeding, and is conclusive 
evidence between the parties of the extent 
of the grant and tlie correctness of the loca- 
tion. 

This appears to me to be the result upon 
aiithoritj-, as Tvell as upon principle, where 
the claimant under a Spanish grant, what- 
ever the character of the grant may be, has 
presented his claim, litigated it with the gov- 
ernment in the tribunals provided for the 
purpose, and had the geniuneness and extent 
of the grant determined. The following au- 
thorities lead to this conclusion: Leese v. 
Clark, 20 CaL 423, 18 Cal. u71; Teschemach- 
er V. Thompson, Id. 2G; Beard v. Federy, 3 
AVall. [TO U. S.] 491, 492; Rodriguez v. XT. S., 
1 Wall. [6S U. S.] 591; Tread way v. Semple, 
2S Cal. G55. Judgment must be rendered 
for defendant with costs, and it is so order- 
ed. 
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BOYHEAU V. CAMPBELL et al. 

[1 McAIl. 119.r 

Circuit Court, D. California. July Term, 
185G.= 

Ejectmext — Title to Soppokt — Defenses — Tres- 
pass: — What Amounts to — Abtekse Possession 

— CnAKACTEIi OF POSSESSION'. 

1. Where defendants in ejectment show no 
title, tliey cannot depend upon the invalidity 
of tlie documentary title of the plaintiff, accom- 
panied by possession. 

[See Preston v. Bowraar, 6 Wheat. {19 TJ. S.) 
580; Christy v. Scott, 14 How. (55 U. S.) 
282; Turner v. Aldridge, Case No. 14,249.] 

2. Defendants in entering upon the premises 
in dispute, whether regarded as "vacant" or 
"public land," or as land acquired by the gov- 
ernmeut of the United States under a foreign 
grant, are to be deemed trespassers. 

3. Defendants cannot, in a general answer, 
avail of an objection to the jurisdiction of the 
court on the ground that the title of plaintiff 
is merely colorable. 

4. "Rodeo boundaries," under the customs 
and acknowledged usages which prevailed in 
(California, constituted as notorious evidence of 
the possession of land as the cultivation or 
fencing in an old, settled country. 

[See note at end of case.] 

At law. This was an action of ejectment 
[by Clement Boyreau against Robert Camp- 
bell and others], and, a jury having been 
waived by the parties, was submitted to the 
court on the law and facts, with a reserva- 
tion to tlie parties of the right to except to 
the ladings of the eo\irt in relation to the ad- 
mission of testimony, as well as to the deci- 

* [Reported by Cutler McAllister, Esq.] 
^ [Afiirmed in Campbell v. Boyreau, 21 How. 
(62 U. S.) 223.] 



sions made upon the law of the ease on its 
merits. 

Saunders & Hepbtirn, for plaintiff. 
A. M. Crane and Thompson Campbell, for 
defendants. 

McAllister, Cn-cuit Judge. The grant 
under which by mesne conveyances plaintiff 
claimed, was alleged to have been lost; and 
plaintiff called Juan B. Alvarado, who was 
governor at the time the grant .was issued, 
and who testified that the expodiente in an 
application for land, consists of the petition of 
the applicant, the orders for information, the 
decree of concession, and a draft of the title- 
paper issued to the party. These documents 
are collected together and preserved in the 
archives, constituting what is termed the ex- 
pediente. He fm'ther stated, that it depend- 
ed entirely on the secretary whether he made 
out the title first and tlien copied it, or made 
the draft first, and then drew up the title to 
be signed. It was part of the mechanism of 
his olfice— that in his time it was customary 
to give a verbal order to the secretary to 
write out the concessions, and that the secre- 
tary sometimes (as in this ease) made out a 
final title without an order of concession sign- 
ed bj' the governor. The witness was unable 
to recollect an instance where the archives 
showed a decree of concession on a sopai'ate 
piece of paper, where no information was 
asked for, nor did he know whether any of 
the expedientes contained more than one 
draft of the title. He did not remember any 
case where the governor made any alteration 
or correction of the title as dra^vn up. He 
also stated that he recollected various in- 
stances where the concession was presented 
unsigned to the departmental assembly. In 
such cases they made no difficulty, provided 
it was archived. Sometimes the secretary 
of the assembly, or that of the governor, ob- 
served it and had it signed, to regularize the 
proceedings. He fm-ther stated, that it was 
usual to deliver the title to the petitioner, sub- 
ject to the approval of the departmental as- 
sembly, and afterwards to send the expe- 
diente with a draft of the title to the assem- 
bly, for their approval; and that he never 
knew a case where the draft of tlie title was 
put in the expediento without the original's 
having been first delivered to the party, nor 
where, after the draft was made, the govern- 
or refused to sign and the grant was slopped. 
The witness then, on being shown the expe- 
diente, stated that he knew the fiist paper; 
that it was the original petition of Estudillo, 
and was in his handwriting, which he loiew. 
The next paper, the decree of concession, he 
proved to be in the handwriting of Francisco 
Arce, at that time first officer of the secrota- 
rio. The third paper he also stated to have 
been written by Arce. The writing on the 
the desino or plan, he stated to be that of 
Fernandez, an ancient alcalde of San Jose. 
He added, that he recognized all these papers 
as the original documents on wiiich the title 



.£3 Fed. Cas. page 1113] 

issued; and that the plan was not presonted 
by the petitioner, as he was already in the pos- 
session of the land, but was made by the pre- 
fecture in pursuance of his (witness's) orders, 
and as a means of obtaining information, 
And to enable him to decide a dispute be- 
tween Estudillo and Guliellmo Castro as to 
boundaries. That, on receiving the map, he 
■called the parties together; but being unable 
to bring them to an amicable settlement, he 
sent for Jose Castro, and instructed him to 
endeavor to settle the dispute, and in case 
■of failure, to report what was just to be done. 
That Jose Castro, being unable to effect the 
settlement, gave him a map with a line 
drawn on it, as that, he thought it just to be 
established. That tlie witness accepted this 
line, and ordered the gi*ant to issue bound- 
ed on the east by the Deramadores de Aguas 
on the side of tlae high hills, on the west by 
the bay, on the south by the Arroyo de San 
Lorenzo, and on the north by the Arroyo de 
San Leandro. He also stated that the grant 
contained the usual conditions, and was for a 
league, more or less, and that there was a 
special condition that the Indians should not 
be molested. A paper was then shown to 
the witness, which he identified as the official 
note sent to the secretary of the governor 
when the latter asked for the first plan. He 
also identified and proved the report of Jose 
Castro (a document produced from the ar- 
<;hives), and stated the marginal order to be 
in his (witness') handwTiting. 

R. A. Thompson, one of the late board of 
land commissioners, swore that he had ex- 
amined some three hundred or four hun- 
dred expedientes. That they did not all con- 
tain copies or drafts of the grants. That 
they frequently varied from the grants de- 
livered to the parties, but, in a majority of 
cases, not materially; but in some cases they 
differed on substantial points. That the pro- 
•ceedings, as shown in the expediente, were 
regarded by the board as affording proof of 
the existence of a gi*ant. That he never saw 
any book where the titles were recordea. 
That one has been mentioned, but that it was 
not kept up except in the earlier times. 

John Saunders, deposed that his profes- 
sional firm had been employed to prosecute 
the claim imder the Estudillo grant. That 
with a view to prosecute the same he had 
received a Spanish paper, signed by Juan B. 
Alvarado as governor, and Manuel Jimeno 
as secretary. It was a grant to Joaquin Es- 
tudillo, for the ranch of *'San Leandro." 

Governor Alvarado was recalled, and the 
•original expediente of Estudillo from the 
archives, was handed to him, and asked if he 
■could identify it, and then testify from his 
■own recollection to the contents of the origi- 
nal grant delivered to the party. To this 
the defendant's counsel objected, on the 
grounds; 1. Because the draft was not 
made by himself. 2. It was not compared 
by him with the original. 3. Because it is 
not a record, nor a copy of the original au- 
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thorized by law to be taken. 4. Because not 
the best evidence in whose handwriting the 
grant is. The objections were overruled. 
Witness Alvai*ado, on looking at the expe- 
diente identified it and recollects it distinct- 
ly, and the expediente was admitted as evi- 
dence. 

R. C. Hopliins was sworn. Stated he was 
a clerk in sm-veyor's office; that a book of 
tifles is to be found among the archives, for 
the years 1834, 1835, 1836. Since that time 
no such book has been kept or found. This 
witness identified the expediente as one of 
the archives. 

In order to fortify the testimony in rda- 
tion to the existence of the original grant, S. 
G. Tenant was sworn "on behalf of plaintiff. 
He stated that he had seen the original 
gi-aut in the possession of John B. Ward, 
about a month after the death of Estudillo. 
at San Leandro, at the house of the widow 
of Estudillo; it was signed by Governor Al- 
varado, whose handwriting was known to 
witness, and, as witness believes, by Manuel 
Jimeno. The grant was dated in lSi2. Wit- 
ness was acquainted with the Spanish lan- 
guage. 

Jose Berreyesa, another witness, stated that 
he had seen the original grant to Estudillo 
in 1843 or 1844, and that the signatm:es of 
Alvarado and Jimeno were genuine; that the 
grant was for the "San Leandro Ranch," 
for one league square; and witness gave the 
boundaries of the ranch. 

John B. Ward, a witness for plaintiff, was 
called to prove the loss of the original deed. 
He was objected to by defendant's counsel as 
incompetent, having married one of the 
daughters and heirs of Estudillo. He was 
admitted by the court to prove the loss. 
He stated that he had received a grant sign- 
ed by Alvarado and Jimeno officially, from 
the professional firm of Saunders & Hep- 
burn, attorneys at law, on 2d September, 
1853, at their office in San Francisco, at one 
o'clock, p. m. That Hepburn & Saunders 
had been employed professionally by the 
heirs of EstudiUo, to prosecute their daim 
before the land commissioners; that having 
been advised by Messrs. Saunders & Hep- 
burn to engage additionally the services of 
Judge Thornton, he took the grant to carry 
it to that gentieman's office; on his way 
there he heard of a squatter difficulty on the 
opposite side of the bay, in the vicinity of 
San Leandi'o, in which a man was killed; 
that witness hastened across the ferry; that 
the weather was bad, and witness under- 
took to pilot the boat; that she was detain- 
ed all night on the water; that next morn- 
ing the grant was gone; thinks it must 
have dropped from his person during the 
night; he had searched for it in vain, and 
has never been able to find it. Cross-ex- 
amined.— Witness had seen the document be- 
fore he received it from Saunders & Hep- 
burn; it was signed by Alvarado and Jime- 
no; it had been exhibited to witness by Si- 
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gnora Estudillo, as lier title; it was the same 
document received by witness from Saunders 
& Hepburn. 

Tlie defendants moved the court to ex- 
clude all evidence, oral and documentai-y, 
which had been given to prove the exist- 
ence, loss, or contents of the original grant, 
on the grounds: 1. Because the grant it- 
self, if produced, would not prove that a 
legal title had passed to Joaquin Estudillo. 
2. Because the grant had not been approved 
by the departmental assembls'. 3. Because 
there was no official segregation of the land 
from lands of a like character. 4. Because 
the title is merely equitable. 5. Because the 
best evidence of the former existence of the 
grant has not been produced, the law show- 
ing that a record was required to be kept. 
This motion was overniled; reserving it for 
the final decision of the com-t, after all the 
testimony should have been delivered. 

We proceed now to dispose of it. A fur- 
ther examination satisfies us that there was 
sufficient testimony offered to authorize the 
introduction of secondary evidence to estab- 
lish the existence, contents, and loss, of the 
original grant, and that the best evidence 
of which the nature of the case permitted, 
was given for that purpose.' As to the ob- 
jection that the title of the plaintiff is mere- 
ly equitable because there had been no pre- 
vious approbation of his gi-ant by the as- 
sembly, it is important in considering it to 
look to the relative situation of the parties. 
Joaquin Estudillo, under whom plaintiff 
claims, went into possession of the land in 
controversy in 1837, which he retained until 
1842, when he obtained his grant. From 
that time he continued to reside upon it un- 
til his death in 1852, since which time his 
widow and family have been in occupation 
of it. Dui'ing this long possession he has 
had a large stock of cattle on the place, and 
cultivated it to the extent of some three 
hundred acres in different parts. Such is 
the title of the plaintiff. 

The defendants have given no evidence of 
title whatever, unless the position they as- 
sume be correct. It is, that the land in 
controversy is part of the public domain, to 
which they have pre-emption rights. This 
position cannot be deemed as giving title. 
The act of 3d March, 1853, entitled "An act 
to provide for the survey of public lands in 
California, the granting of pre-emption 
rights, and for other purposes," expressly 
exempts from pre-emption this very land, 
claimed as it is "under a foreign grant or 
title." 10 Stat. 246. The land in dispute, if 
public land, as contended for by defendants, 
is so because it was acquired by the United 
States government by treaty from Mexico. 
Now, the act of congress of 3d March, 1S07, 
entitled "An act to prevent settlements be- 
ing made of lands ceded to the United 
States, until authorized by law," expressly 
inhibits the entry upon, taking possession 
of, or settlement on any lands ceded or se- 



cm-ed to the United States, by any foreia:n 
nation, which lands have not been previous- 
ly sold or leased by the United States, or the 
claim to which land has not been previously 
recognized and confirmed to the person en- 
tering, &c., by the United States. 2 Stat. 
445. In the case at bar, the defendants pre- 
tend to no title whatever from the United 
States, and we have seen by the act of con- 
gress of 3d March, 1853, in special refereuce^ 
, to lands in California, the land in contro- 
; versy, claimed as it is, under the grant of a. 
i foreign government, is exempted from pre- 
emption rights. The defendants are there- 
fore to be viewed as mere occupants of the 
premises, without pretense of title. As such 
occupants, they rest the defense of their 
possession upon the invalidity of the title 
of the plaintiff. Under this view of the case 
the court will make every intendment which 
the law allows, in favor of the plaintiff's 
title. The ground on which it is assailed is,- 
that the grant under which plaintiff claims, 
never having received the approval of the 
departmental assembly, conveyed only an 
inchoate title. AVhether, in fact, such ap- 
proval was obtained, is matter of evidence. 
Now, in this case, the grant in terms re- 
cites that it is given by virtue of the said 
grant, and the approbation the partj' liad 
received from the most excellent depart- 
mental assembly. Now, if this recital in 
the grant be conclusive, there can be no- 
doubt that the fee passed by the gi-ant. If 
not conclusive, it is prima facie evidence, 
which must prevail in the absence of all 
other testimony. The cotemporaneous date- 
of the concession and the grant is relied on 
by the defendants; but this cannot be held 
as disproving the positive statement in the- 
grant. Non constat that the assembly was 
not in session at the time, or an approval of 
the contemplated grant had not been ob- 
tained at some previous session by the gov- 
ernor. The gi'ant, under any view taken of 
it, comes within the definition of a coli>i-abIe 
title, as given by the supreme com-t of the- 
United States, who say that "color of title 
is that which, in appeai-ance is title, but 
which in reality is no title." [Wright v. 
Mattison], 18 How. [59 U. S.] 56. The gi-ant 
professes and has on its face all the req^oi- 
sites of a complete legal title, and consti- 
tutes at all events colorable title; which, 
accompanied by possession, will maintain an 
action against mere trespassers. 

In the course of the trial the defendants 
called tlie plaintiff, Clement Boyreau, who 
deposed that he did not know Kobert Grimes 
Davis except in connection with this case. 
On the 14th November, 1855, at the request 
of a friend he accepted the ti'ansfer of the 
undivided half of 1-18 of the Raucho de 
San Leandro, for the consideration of $8,000, 
He accepted the transfer to oblige a friend; 
the deed was not delivered to him; it was 
deposited with his attorneys, Saunders &; 
Hepbm-n; he had no interest in this pm*- 
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chase liimself ; a Mend requested Mm to per- 
mit tlie title to tie transferred to Mm, and Ms 
attorneys informed Mm they held the title 
for him; that it was in their office subject 
to his disposition; he had never done any act 
limiting or impairing his titie; did not ]mow 
whether the consideration had been paid by 
any one; he held the titie for a ]Mr. Touch- 
ard; did not give orders personally for the 
institution of this suit. ■ 

The deed to the plaintiff had been previ- 
ously given in evidence. The defendants 
now moved to exclude it on the grounds: 

1. Because it was merely colorable, and exe- 
cuted solely to give jurisdiction to this court. 

2. Because there was no sufficient proof of 
the delivei-y of the deed. The objection was 
overruled, and, the court tiiinks, correctiy. 
It was contended that a deed merely color- 
able passed no ti^e to the plaintiff. But we 
are of opinion that by tiiis deed the legal 
titie was vested in him, and that the ground 
of objection is, that he is not the real but 
merely nominal party to the conti'oversy, 
the real party bemg a citizen of this state. 
Had tins objection been talien by plea in 
abatement, it would have been sustained. 
But the defendants having omitted to inter- 
pose it, cannot now avail themselves of the 
defense. Such has been the ruling of the 
supreme court, where the citizenship of the 
parties to the record has been sought to be 
shown on a trial of the merits, and the 
same rule applies where a similar fact is 
attempted to be proved with regard to the 
real party to the conti-oversy. 

The expediente of one William Castro was 
next introduced by the plaintiff. It was 
proved to liave come from, and to be a pai-t 
of the Mexican archives in the sm'veyor- 
general's office, and contained a copy grant, 
and desino of a ranch directiy bounding on 
the San Leandro ranch, and was offered to 
show the line recognized by the Mexican au- 
thorities at the time, as the line which on 
one side bounded the ranch of San Leandro. 
It was objected to and the objection over- 
ruled, as the court thinlcs, correctiy. 

The plaintiff then inti-oduced several wit- 
nesses to establish what are called the rodeo 
boundaries of the San Leandro. This was 
objected to, and the objection overruled. 
Tlie question as to these boundaries will be 
discussed hereafter. The genuineness of the 
gi-ant was assailed by defendants, by the 
introduction of the testimony of one Marcus 
EsquUla; who deposed that in the spring of 
1849, he had a conversation with the gran- 
tee, EstudiUo, in which" the latter showed 
witness the titie-papers to the rancho, which 
were not signed, and the reason assigned by 
Bstudillo for their not having been signed 
was, that the government would not make 
a grant until he, Estudillo, had effected some 
settiement with the Indians; that the said 
papers formed what is called an expediente, 
and included the form of a gi-ant, which was 
not signed; that said Estudillo told witness 
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these were all his titie-papers. The con- 
versation is alleged to have taken place in 
the spring of 1849. To discredit this testi- 
mony, a witness (Felipe Fierro) was sworn, 
who deposed that he was well acquainted 
with EsquiUa, and corresponded with him 
about his business imtil his death, and sub- 
sequentiy with his brother; that in May, 
1850, both EstudiUo and EsquiUa happening 
to be in the store of witness, the latter asked,^ 
"Who (meaning Estudillo) that gentleman 
was?" Witness did not introduce the pai-- 
ties. It is evident tiiat if EsquiUa did not 
know EstudiUo in May, 1830, he could not 
have had ' Uie convei-sation with Mm he- 
swears to, in the preceding year. But still, 
it is better t(> view the testimony of the dis- 
crediting witness as erroneous as to the- 
time, and consider the fact of such conversa- 
tion as established by the evidence of Es- 
quiUa. StiU, the recoUection of a witness 
as to spoken words of several years standing 
are to be received with caution, when the 
testimony which has been given of the orig- 
inal grant is considered. The witness may 
be prepared to swear that a parly had said 
the papers exhibited were all the papers in 
Ms possession; stiU, there may have been 
misapprehension as to what was said, or in 
fact all the papers may not have been ex- 
hibited. 

Again, the reason which the witness as- 
signs as the one given by EstudiUo for the 
non-signature of the grant, to wit, that he 
had omitted to setfle with the Indians, is not 
in unison with the practice of making grants 
subject to the Indian rights. It is fm-ther 
conti-adicted by the fact in this case, that 
the grant is made to exclude the possessions 
of the Indians. A previous settlement, 
therefore, in relation to them, was not indis- 
pensably necessary to the issue of the grant 
To divest title on such testimony, where the 
counter evidence is as sti'ong as it is in tins 
case, would be to decide conti-ai-y to the 
weight of evidence. Governor Alvarado 
swears he issued the grant. The expediente 
from the archives proclaims, and the long 
possession of the grantee under it tends to 
prove, its genuineness. Jose Berreyesa stat- 
ed that he had seen the original grant in 
1843, and proves the signatures of both 
Alvarado and Jimeno. John B. Wai-d swears 
that he had seen the grant and also proves 
the signature of Alvarado; and lastiy, John 
Saunders swears to have been in possession 
of the grant In view of all the testimony, 
and acting as jurors, we find that the signa- 
tures to the grant have been established. 

Having stated the rulings of the com-t and 
the objections of counsel thereto, during the 
ti'ial, we proceed to consider the merits of 
the case, and the evidence which establishes 
the possession of plaintiff, and its extent. It 
is ascertained that long previously to the in- 
trusion of the defendants, the gi-antee and 
those who claimed under him had been in 
possession of the ti-act sued for; that from- 
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1S37 to 1842 the grantee liad resided on the 
rancho Icnown as the San Leandro; he had 
built a house upon it, resided thereon, and 
stocked it with cattle; his possession pre- 
viously to the issue of the grant had not only 
been recognized, but actually authorized by 
the Mexican goyernment; and in 1S42, -when 
he obtained his gi'ant, tlie general limits of 
his land were notorious. It is proved by 
numerous witnesses that both before and 
after the gx-ant, the tract he occupied, and 
was recognized as possessing, was the San 
Leandro rancho, of which the notorious and 
■undisputed boundaries were the two arroyos 
of the San Leandro and San Lorenzo, the 
hills, and the bay, and to have been with 
his family as notoriously and completely in 
the occup.incy of it as, according to the cus- 
toms of the country, any Calif ornian could 
be. He occupied it until his death, in 1852, 
and stocked it with cattle marked with his 
brand. No one, save a few Indians, lived on 
or occupied any portion of his land; and 
over the whole ti*act he asserted all those 
rights which at that time could have been 
asserted by the proprietor of land in Cal- 
ifornia. He cultivated portions of it, in the 
neighborhood of his house, and near the San 
Leandro creek. 

In 1SI2, the witness Taleneia, took, by per- 
mission of Estudillo, her father-in-law, cattle 
to pasture on the rancho, which were kept 
021 the tract between the two creeks; and, 
with the consent of Estudillo, her husband 
cultivated a portion of the land on the San 
Lorenzo creek. From the whole tract the 
cattle of Estudillo were gathered; and on 
the stock ininning within its limits he ex- 
ercised all the rights of ownership. For the 
purpose of showing the natm-e and extent of 
his possession, the plaintiff introduced testi- 
mony to establish what are termed the 
"rodeo boundaries" of his ranch. The na- 
ture of these requires explanation. The ex- 
tensive tracts of land belonging to the for- 
mer inhabitants of this coimtiy were never 
separated from each other by inclosures. 
But a small portion of the large extent owned 
by the rancheros was put under cultivation; 
and their herds of horses and cattle, in which 
their principal wealth consisted, roamed at 
large over the extensive tracts conceded to 
them by the government. At a certain sea- 
son of each year, however, the cattle were 
collected from the limits of the rancho, at a 
place, usually near its center, called the 
"rodeo" ground. Here the yoxmg cattle were 
branded with the mark of the owner, and 
the whole herd w^ere confined for a short 
period, to habituate them to the spot, and 
insure their return at the ensuing season. 
The proof of ownership furnished by the 
brand on the animals, seems to have been 
xmiversally respected; and wherever the cat- 
tle might wander, they could be" reclaimed 
by the owner. The young, unbranded cattle, 
which still followed the mother, were recog- 
nized as belonging to the owner of the latter; 



but there were many which had no mark, 
and having ceased to follow the mother, 
mingled indiscriminately with the herd. 
These were called orijanas, and by the cus- 
tom of the country were deemed to belong to 
the owner of the ranch on which they were 
found. In driving, therefore, the cattle to 
the rodeo, the vaqueros were reqmred to ob- 
serve scrupulously the boundaries of the 
ranch, for only the orijanas found within 
them were considered as belonging to the 
proprietor giving the rodeo. That these 
boundaries were generally respected, is 
proved by several witnesses. To di'ive cat- 
tle, on the occasion of a rodeo, from a 
neighbor's land being considered, as stated 
by one of them, "worse than squatting." 
The observance of the boundaries . .was not 
secured by the customs of the country alone; 
for the neighboring rancheros were always 
invited to be present when a rodeo was to 
be given, and attended on horseback to ob- 
serve the limits from which the cattle were 
driven, and to reclaim any of their own that 
might have mingled with the herd. The 
rodeo boundaries of a ranch, or the limits 
from within which all the cattle upon it were 
collected together, thus became generally 
known; and when, as in the case at bar, 
they have been recognized and acted upon 
for a long series of years, they ailord the 
best, if not the only evidence of the limits 
of an actual occupation, which the habits of 
the people permitted them to furnish. To 
exact of proprietors using their lands for 
pm'poses so different from those to which we 
apply them, evidence of actual occupation by 
inclosures or cultivation of the soil, would be 
to demand what could never be afforded. 
There is surely no magic in a fence. In a 
counti'y where land is owned in small par- 
cels, and usually inclosed, such inclosure 
affords unmistakable evidence of appropria- 
tion and occupancy. When, therefore a 
right is claimed to have been acquired by an 
adverse possession without color of written 
title, the party is restricted to the land the 
exclusive right to which he has asserted no- 
toriously by inclosing or cultivating it. The 
fence or cultivation, of themselves, confer no 
title. They only afford evidence of the in- 
tention to assert a right to the land included 
within them. The same evidence is afford- 
ed by an entry on and occupation of a part of 
a tract of land under color of a written title to 
the whole. For in that case, a party is deemed 
to be in possession up to the limits of his 
deed. But other acts equally significant of 
the parties' intention (being the stronger'" 
that circumstances admit), may have the 
same effect. Where, by the customs of a 
coimti-y, acts of ownership have been ex- 
ercised, and the land within certain limits 
recognized as claimed by those acts. Where 
the party has used and possessed the land 
in the only way in which an owner would 
use and possess it, and as none but an owner 
W'Ould use it; where the limits of the land 
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to whicli lie thus asserts liis rights are no- 
torious, and have been recognized for a series 
o£ years, and undisputed,— it seems to us 
that such facts furnish evidence of a pos- 
session as satisfactory as if, according to 
the customs of an old and settled country, a 
fence had been built about it; and sufficient 
to enable a party to maintain his right to it 
in a coui*t of justice, against intruders who 
have entered not only without pretense of 
title, but in open violation of law. In this 
case, the rodeo boundaries are clearly shown 
to have been established and recognized by 
the neighbors of Estudillo, from a period 
long anterior to the acquisition by the United 
States of this country. By the ascertain- 
ment of these boundaries, the plaintiff has 
established the actual extent of his actual 
possession. To fortify the evidence of pos- 
session, testimony was adduced to prove that 
in 1853, shortly after the death of Estudillo. 
his representatives, who continued to reside 
on the land, rented a portion of it, about 
three hundred acres, to one Joseph Demont, 
who entered into possession. This land was 
inclosed by a fence, and includes the land 
upon which one of the defendants, and a 
portion of the land upon which anotiier, have 
"settled." 

In the same year, and after the encroach- 
ments of American settlers had taught them 
the vh-tue of a fence, the representatives of 
Estudillo employed one J. 0. Pelton, who, 
under their direction fenced in several thou- 
sand acres, and erected on the land some 
six or seven houses. The fences and houses 
have been burnt by accidental fire; and a 
portion of the land is now occupied by some 
of the defendants to this action. Recapit- 
ulating, then, the evidence as to possession, 
we find that Estudillo, tlie grantee, went into 
possession in 1837. In 1839 he obtained a 
provisional license to continue in possession, 
from the governor. That in 1842 he obtain- 
ed a grant, from the date of which he has 
occupied and claimed the ranch of San Lean- 
dro, with well-known boundaries. That he 
built a house upon, and cultivated portions of 
the land. That he had his fields, corrals, 
and rodeos. That his cattle roamed over it, 
bearing his brand, and were herded upon it 
by his vaqueros. That at stated periods, ac- 
cording to tiie recognized customs of the 
country, his cattle were driven together from 
the external limits* of the ranch; and that 
in every way in which a Califomian could 
use land, he exercised acts of ownership over 
it That the ranch was recognized as being 
in his possession; and so notorious was the 
fact, that an old resident of the country 
swears, "that it was so fixed in his mind that 
he was the owner that he took it for grant- 
ed." After the death of Estudillo, we find 
his representatives residing upon and claim- 
ing the whole of it; and, though intrusions 
soon commenced, in the hope of retaining it 
renting a portion of it, and surrounding with 
fences several thousand acres, portions of 
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which are now "settled" upon as "vacant 
public lands." 

If the foregoing facts do not constitute 
possession, then no occupancy can be estab- 
lished hy a California ranchero; for nothing 
short of actual inclosure or cultivation would 
suffice. We consider the evidence sufficient 
to establish a prior and peaceable possession, 
and its extent, so as to authorize the plaintifE 
to maintain this action. The rodeo bound- 
aries have been established so clearly by the 
testimony, that the plaintiff might have re- 
covered to the extent of them. But he has 
himself introduced a written title, and to- 
that we must look. The grant calls for the- 
boundaries of the ranch,— the arroyos of San 
Leandro and San Lorenzo on the north and 
south; on the west, the bay; and on the- 
east, the derramadores, or springs of water, 
and from tlience a line, southerly, drawn to- 
the San Lorenzo so as to exclude the posses- 
sions of the Indians. ' These limits on tho 
east are considerably within the line of the 
crest of hills which, according to the testi- 
mony, forms the eastern rodeo boundary. 
But the plaintiff producing this grant, must 
be restricted to the boundaries thereon des- 
ignated. At the time of the grant, one or 
two Indian families inhabited an adobe- 
house on the land at the base of the eastern 
hills, and had some cultivation near the 
house, and at a bend of the San Lorenzo, at 
a point called "Paso Viejo." It is not easy 
to ascertain what at that time was the pre- 
cise extent of the Indian possessions. It is; 
practicable, however, to adopt a line which, 
will exclude the land which, under any rea- 
sonable view of the evidence, they co,uld have 
occupied. With the exception of the uncer- 
tainty which attends the precise location of 
this eastern line, the boundaries of the ranch 
have been ascertained by proof of what we 
consider as complete possession as could be- 
furnished by any California ranchero. The 
quantity of land granted to Estudillo was. 
one league, a little more or less. It appeai-s 
from the testimony, that the actual quantity 
exceeds that amount but a fraction; and may 
be deemed to be covered by the words "more- 
or less," inserted in the grant. The complete 
possession of all the land to the extent of 
three of the boundaries, and beyond the 
fourth, is established by proofs. It remains 
to inquire, after restricting the last-mention- 
ed line to that called for in the grant, which 
of the defendants are intruders upon it. A 
stipulation by the parties has been filed, in 
which it is agreed that the defendants re- 
spectively occupy the several ti-acts desig- 
nated by their names on a map marked A, to 
which reference is made. On inspecting this, 
map, we find some of the defendants in the 
occupancy of land which at the time of the- 
grant was probably in the possession of the 
Indians. "We shaU therefore direct a ver- 
dict of "Not guilty" against them. Against 
those who are clearly in possession of land 
not excluded by the grant by reason of the- 
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Indian possessions, a verdict of "Guilty" 
must be rendered. We have fixed the line 
according to the limits as ascertained by the 
testimony in this case, leaving its precise 
location to be established hereafter as be- 
tween the government and the parties inter- 
ested in its precise location. 

The attorneys of the plaintiff will draw the 
form of a vei'dict for signature in favor of 
A^'^illiam Campbell and William Oarhart, and 
against all the other defendants, who, by the 
stipulation entered into, it is agreed are in 
possession of the premises. 

After the opinion of the court had been 
read, the counsel for the defendants moved 
the court to reconsider so much thereof as 
related to the eastern boundary line of the 
ranch, whereupon the court, after argument 
of counsel, took the same under advisement, 
.and afterwards delivered the following, ar- 
firming the former opinion of the court: 

In this case we have been asked by de- 
fendant's counsel to reconsider our views in 
relation to the location of the eastern Ime 
of the San Leandro ranch. The line, as 
fixed by us, excludes two of the defendants 
and includes the others; and it is urged that 
a re-examination by the com-t may result in 
so giving the line as to exclude from the 
operation of the verdict an additional number 
of the defendants. We have carefully ex- 
amined this question, and now give the re- 
sult. We are free to confess that the pre- 
cise location of the eastern line is not easy 
.of accm-ate ascertainment. This arises from 
the difficulty of establishing with precision 
the exact extent of the Indian possessions 
at the time of the issue of the grant The 
testimony on this point is conflicting; but 
after a careful review of it om- conclusion 
is, that the possessions of the Indians were 
confined to the adobe house which they occu- 
pied, and its immediate vicinity, and to 
some cultivated spots of land near the bend 
.of the San Lorenzo creek, at a point known 
as the "Paso Vlejo." Numerous witnesses 
confine them to those points. One or two 
.of the witnesses testify to a small cultiva- 
tion almost due west from the springs, and 
about half a mile therefrom. But this is op- 
posed by many witnesses, and is repudiated 
■by the fact that to run the line so as ta take 
in this isolated spot would be to so distort 
the line, as we consider it designated on the 
map, as almost to destroy its identity. The 
defendants' counsel, in his brief, relies on a 
line deposed to by one of the witnesses, Ig- 
nacius Peralta. That this line was not in- 
tended to separate the Indian possessions 
from the land of Estudillo is evident, be- 
cause the witness tells us that he knew the 
ranch of Estudillo in 1840, 1841, 1842, and 
1843, and that he knew no line dividing the 
land of Estudillo from that of the Indians, 
although the witness had lived for twelve 
yeax-s within two hundred varas of Estudil- 



lo. The line which the witness deposes to is 
evidently a line known in the ease as the 
"longitude line," which, with the "latitude 
line," were i-un by the functionary Fernan- 
dez for the information of Governor Alvai-a- 
do. This line of longitude, denominated in 
the counsel's brief, the "Peralta line," is 
urged as the line delineated in the dcsino of 
Estudillo's expediente, and described in the 
grant. This line is designated in the gi-ant, 
using the words into which the original has 
been rendered by the counsel, "a lipe on 
the east by the spillings of the springs that 
■ are near the house occupied by the Indians, 
and on the south by a line drawn from thence 
to the San Lorenzo so as to exclude the land 
occupied by the Indians which are located 
there." Assuming this ti-anslation to be cor- 
rect, there are objections which oppose them- 
selves to the location of this specific line. 

1. To adopt it would be taking a part of 
two lines designated on the dosino to form 
the boundary, viz.: the line of latitude to the 
springs, and thence leaving that line, to 
adopt the line of longitude from that point 
to the mouth of the San Lorenzo creek. 

2. Such line must at the springs diverge to 
the west, and run to the mouth of said creek, 
instead of running to the creek as called for; 
this would be to repudiate the creek as a 
boundary, whereas the desino has written on 
it all along that creek these words, "Arroyo de 
San Lorenzo lindero con San Jose;" thus dis- 
tinctly declaring the line of that creek to be 
the boundary between the ranch and San 
Jose. 

3. This h*ne would exclude a considerable 
portion of land intermediate the springs and 
the creek, which, confessedly, has never 
been in the possession of the Indians. 

4. It is not probable that the gi-ant would 
call for the creek parallel as it runs to the 
opposite creek of San Leandro, as the Ter- 
minus of the line called for, instead of Its 
mouth, if the latter was intended. 

These are some of the difficulties which 
suggest that this longtitude line is not the 
one designated on the map. There are other 
considerations, growing out of the grant it- 
self. To arrive at a correct translation of it. 
we have invoked the aid of competent, skill- 
ful, and disuiterested persons. The defend- 
ants have rendered the words "por la parte 
del Sud," in the grant as meaning "on ihe 
south," equivalent for the southern bound- 
ary. Now, we understand these words in 
the connection in which they are used, to bo 
translated differently; and, furthei", we con- 
sider that by the terms of the grant, the 
line to be run from the springs of water is 
to be a sti-aight Une. The grant, including 
the words "por la parte del Sud," calls for 
the boundary on the east,— the drawings 
(derramadores) of the springs in the lands 
occupied by the Indians settled there, from 
this point in a straight line towards the 
south, to the Arroyo de San Lorenzo, with- 
out including the land cultivated by the 
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Indians. By this description the line is de- 
lineated as a "straight line" from the start- 
ing point to the creek, deflecting only so fai' 
as to exclude the Indian possessions. Call- 
ing for a "straight line," it -would seem that 
.a direct one was intended, departing only 
Irom a direct line to the extent of excluding 
the Indian possessions. Now, the line of 
longtitude would, if adopted, traverse the 
^•eatest distance wnich at any point inter- 
venes between the starting point arid the 
-creek, viz. its mouth. 

Again, the line called for by tlie grant is 
to go south; and the long1;itude line, If 
-adopted, would run west from the derram- 
adores to the mouth of the creek. We have 
seen that the map itself calls for the San 
Lorenzo as the boundary in terms, and by 
liaving in writing on its face along the 
-creek, the words we have quoted. Again, in 
the report of Jose Castro to the governor, it 
is stated that the Mexican functionary Fer- 
nandez, had delineated two lines on the de- 
■sino, one of longtitude and the other of lati- 
tude, leaving the selection to his excellency. 
By his marginal decree, the governor se- 
lects the line north and south as the line of 
W. Castro's land. This line, it is true, was 
selected some time prior to the grant to 
Estudillo; but it serves to show the under- 
standing of the government as to the divid- 
ing line between the land granted and the 
adjoining land. This line is not only de- 
lineated on the map which accompanies the 
expediente of William Castro, but is found 
also on that of the expediente of Estudillo 
when he obtained the grant for the adjoin- 
ing land. Governor Alvarado, who issued 
the grant, swears to the San Lorenzo as the 
southern boundary. Numerous witnesses de- 
pose to the same fact. Ignatius Peralta, one 
of the defendants* witnesses, states that for 
a long period he lived in the immediate 
vicinity of Estudillo, and that during that 
time the pasturage of Estudillo's cattle ex- 
tended over the plain up to the San Lorenzo 
on the one side, and the San Leandro on 
the other. Durante Valencia, a witness, 
states that in 1842, with the permission of 
Estudillo, she cultivated lands on the bank 
of the San Lorenzo; and another witness, 
A. C. Smith, deposes that in 1851 Estudillo 
had foxty acres in barley on the same creek. 
The occupancy of Estudillo up to the San 
Lorenzo, and its notoriety as the southern 
boundary, have been established by testi- 
mony. These facts, connected with what we 
consider the coiTeet interpretation of the 
grant, confirms us in the conclusion that the 
line approximating to what is termed the 
iidobe line, is the true line; and the most 
careful examination of the testimony and 
the language of the grant, have brought us 



to the conclusion that protection has been 
afforded to the former Indian possessions by 
fixing the line designated in the grant as the 
eastern boundaiy, by which all the defend- 
ants, save Campbell and Carhart, have been 
brought within the limits of the San Lean- 
dro ranch. 

NOTE [from original report]. Affirmed 
[Campbell v. Boyreaxi,] 21 How. [62 U. S.] 223, 
on a collateral point. No decision given on the 
rulings of the court below, on the law and facts 
of the case. 

[NOTE. Affirmed by the supreme court on er- 
ror without expressing an opinion as to the facts 
or the law decided by the circuit court, on the 
ground that none of the questions, whether of 
fact or of law, decided by the court below, 
could be re-examined and revised upon the 
writ of error, for the reason that, by the estab- 
lished principles governing common-law pro- 
ceedings, no question of law can be reviewed 
and re-examined in an appellate court upon 
writ of error, except only where it arises upon 
the process, pleadings, or judgment in the cause, 
unless the facts are found by a jury, or are 
admitted by the parties, upon a case stated in 
the nature of a special verdict stating the facts, 
and referring the questions of law to the court; 
that the finding of issues of fact by the court 
upon the evidence is altogether unknown to a 
common-law court, and cannot be recognized 
as a judicial act, such questions being exclu- 
sively within the province of the jury; and if, 
by agreement of parties, the questions of fact in 
dispute are submitted for a decision to the 
judge upon the evidence, he does not exercise 
judicial authority in deciding, but acts rather 
in the character of an arbitrator. Following 
Guild V. Frontin, 18 How.JoQ U. S.) 135; 
Suydam v. Williamson, 20 How. (61 U. S.) 
427; Kelsey v. Forsyth, 21 How. (62 TJ. S.) 
85; Campbell v. Boyreau, 21 How. (62 TJ. S.) 
223. 

[By act of March 5, 1865, c. 86, § 4 (13 Stat. 
501), the parties or IJieir attorneys may waive 
a jury in a civil case by filing a stipulation to 
that effect with the clerk. The supreme court 
cannot, since the passage of this statute, con- 
sider the correctness of rulings at the trial of 
an action by the circuit court without a jury, 
unless tiie record shows a compliance with the 
statute. Flanders v. Tweed, 9 Wall. (76 TJ. S.) 
425; Kearney v. Case, 12 Wall. (79 U. S.) 
275; Gilman v. Illinois, etc., Tel. Co., 91 TJ. S. 
603: Madison Co. v. Warren, 106 TJ. S. 622, 
2 Sup. Gt. 86; Alexander Co. v. Kimball, 106 
TJ. S. 623, 2 Sup. Ct. 86; Bond v. Dustin, 112 
TJ. S. 604, 5 Sup. Ct. 296; Boogher v. New 
York Life Ins. Co., 103 TJ. S. 96; Hodges v. 
Easton, 106 U. S. 408, 1 Sup. Ct. 307. ■ 

[This act, however, has no application to the 
district court, and the rulings of that court can 
only be reviewed by the circuit court where 
the facts have been found by a jury or agreed 
on by the parties. Blair v. Allen, Case No. 
1,483; TJ. S. v. 15 Hogsheads, Case No. 15,- 
090; Wear v. Mayer, 6 Fed. 658; Town of 
Lyons v. Lyons Nat. Bank, 8 Fed. 369; Doty 
V. Jewett, 19 Fed. 337.] 
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Case K"o. 1,761. 

BRACKEN T. JOHNSTON. 

[4 Dill. 518; 15 N. B. E. 106; 5 Am. I.aw 
Rec. 4<j1; 3 Month. .Jur. 629; 4 Cent. Law 
J. 9; 3 Am. Law T. Rep. (N. S.) 537; 11 
Am. Law Rev. 609; 3 N. Y. Wkly. Dig. 
573; 1 Cin. Law Bui. 358.] ^ 

Circuit Court, D. Iowa. Oct. Term, 1876. 

BaN'KKUPTCY— ATT.\CnMEXT OF State Coukt DlS- 
soLVEn Ev Bankruptct Proceedisqs. 

1. An attachment of the property of a debtor 
is ipso facto dissolved if proceedings in bank- 
ruptcy are commenced within four months 
thereafter, upon which the debtor is adjudicat- 
ed a bankrupt, and a deed of assignment be 
made. Rev. St. § 5044; section 14 of original 
bankrupt act [14 Stat. 522]. 

[Cited in Re Hazens, Case No. 6,285; McCord 
V. McNeil, Case No. 8,714; Hatfield v. 
iloller, 4 Fed. 719.] 

2. A creditor who proceeds in a state court 
by a writ of attachment on which he seizes the 
property of his debtor, and realizes liis judg- 
ment obtained in such a suit by a sale of the 
property attached, is liable to the assignee in 
bankruptcy of the debtor, appointed under pro- 
ceedings commenced in the bankruptcy court 
within four months of the levy of the attach- 
ment, although the assignee did not appear or 
defend the attachment suit, or make any at- 
tempt to arrest the attachment proceedings- 
Wilson V. City Bank, 17 Wall. [84 U. S.] 473, 
and Eyster v. Gaff, 91 XT. S. 521, distinguished. 

[In error to the district coui't of the United 
Stiites for the disti-ict of Iowa.] 

This easG comes before the circuit court on 
a writ of error to the disti-lct eom't The 
plaintiff In error, as assignee of Browne, a 
bankrupt, sued the defendant Johnston, for 
the value of goods seized under a writ of at- 
tachment against Browne in favor of John- 
ston, in the state com-t, and sold under the 
proceedings in that case for Johnston's debt. 
The district court, to which the case was sub- 
mitted without a jui'y, made the following 
finding of facts and conclusions of law, on 
which it rendered judgment [unreported] in 
favor of defendant: 1. William P. Browne, 
the bankrupt, resided at Tama county, Iowa, 
where also live the parties to this suit. On 
the 23d of September, A. D. 1872, defendant 
Johnston commenced suit against Browne, in 
the disti-ict court of Tama county, upon an al- 
leged indebtedness due upon tlie sale of 
grain, and sued out of said court in said suit 
a writ of attachment, which, under the direc- 
tion and by the pei*sonal procurement of the 
defendant Johnston, was levied tipon prop- 
erty described in tlie petition. 2. That on 
the 21st day of January, A. D. 1873, and 
witliin four months of the suing out of 
aaid attachment, a petition in bankruptcy 
was filed by certain of Browne's creditors, in 
the United States disti-ict court, from wlience 
this suit comes, praying that Browne be ad- 
ji'.dged a bankrupt. 3. That on the said 21st 
day of JanuaxT, A. D. 1873, Browne was serv- 
ed with tlie original notice of the suit pending 
in the state court. 4. That on the 25th day 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 11 
Am. Law Rev. 609, contains only a partial 
report.] 



of .January, A. D. 1873, the order to show 
C3 use in the bankruptcy proceedings was duly 
issued, was served on the 8th day of Febru- 
ary, A, D. 1873; and on the 14th day of Feb- 
ruary, A. D. 1873, the said Browne was, by 
order of the cotu't sitting in banla-uptcy, duly 
adjudged a bankrupt. 5. On the 18th day 
of February, A. D. 1873, Browne, the bank- 
rupt, filed in the district com't of Tama coun- 
ty, his ans^A'er in the suit brought against 
him by Johnston, contesting the claim upon 
Avhicli the suit was founded. On the 25th 
day of Februaiy, A. D. 1873, a trial was- 
held in that court, when the issue above 
joined was found for the plaintiff .Johnston, 
and a judgment rendered in his favor for 
?2,264.15 and costs, and an order for a spe- 
cial execution to sell the attached propei'ty. 
6. On the 2Sth day of February, A. D. 1873, 
special execution was issued, which, tinder 
the direction and procurement of Johnston, 
was levied upon the attached property as the 
property of Browne; and afterwards, on the 
22d day of March, A. D. 1873, the sheriff, un- 
der Johnston's direction, sold the property as 
belonging to Bro-mie; that Johnston was 
present at the sale, bid upon some of the 
property offered, and received from the sher- 
iff the avails of the sale; that the proceeds 
amounted to $2,349.40, and the costs of the 
suit and sale were $177.50. 7. That on the 
same 22d day of March, A. D. 1873, plaintiff 
was duly elected and qualified as assignee in 
banlu'uptcy of the estate of said Browne, and 
received his deed of assignment as provided 
by law. 8. That afterwards and previous to 
the commencement of this suit, plaintiff in 
eiTor. made demand upon said Johnston for a 
return of said property, which demand was 
refused and the action commenced. 9. That, 
at the time Johnston sued out the attach- 
ment, he had reasonable cause to believe 
Browne was insolvent. 10. That the de- 
fendant directed the sheriff in the levj' of the 
attachment and execution, and that if John- 
ston is otherwise liable, his direction and 
control over the sheriff sufficiently app(^rs. 

The com't below found as conclusions of law: 
1. That the jiu-isdiction over the property' ac- 
quired by the state court in the attachment 
proceedings was not divested by the bank- 
ruptcy proceedings. 2. That, under the judg- 
ment and order of the state court, the prop- 
erty atticbed was adjudged to be the proper- 
ty of the defendant in tliat case, Browne; 
and that his assignee in bankrptcy is estop- 
ped from questioning such adjudication, and 
that defendant .Tohnston obtained a good ti- 
tle to the said property under said sale, and 
that he is not liable to plaintiff in this ac- 
tion for either the property or its pro- 
ceeds. 3. That the defendant is entitled 
to judgment for costs in this case against the 
plaintiff. 

The plaintiff sued out a writ of error. 
[Judgment of tlie disti-ict court reversed.] 

H. B. Fouke, for plaintiff in error. 
James T. Lane, for defendant in error. 
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MIIiliER, Circuit Justice. The question 
thus presented to me for consideration Is 
very dear and simple in its statement, but 
none the less difficult of solution. It is 
'R'hether a party proceeding by a writ of 
attachment, and seizing the goods of his 
debtor, and realizing by judgment and sale 
under execution the whole or part of his 
debt, is liable to an assignee in bankruptcy 
of the debtor, appointed under proceedings 
instituted in the bankruptcy court within 
four months of the levy of attachment, 
though no appearance or defence was made 
by the assignee in the attachment proceed- 
ings, or any attempt to arrest them. I say 
the question is one not easy of solution, be- 
cause it occupies debatable ground, in which 
two important principles of the bankrupt 
law se§m to come in conflict, namely: the 
principle that no person shall, by a writ of 
attachment against the bankrupt, obtain a 
preference for his debt over other creditors, 
tinless issued more than four months before 
the commencement of the banliruptcy pro- 
ceedings; and the principle tliat the state 
courts are not divested of their jm'isdiction 
of cases pending in them by ttie initiation 
of banla-uptcy proceedings against one of 
the parties to such a suit, unless it be 
brought to the notice of the state court by 
some appropriate proceeding in that case. 

The first principle rests upon the language 
of section 5044 of the Revised Statutes, which 
is part of section 14 of the original bankrupt 
law. It reads as follows: "As soon as the 
assignee is appointed and qualified, the judge, 
or, when there is no opposing interest, the 
register, shall, by an instrument imder his 
hand, assign and convey to the assignee all 
the estate, real and personal, of the bank- 
rupt, with aH his deeds, books, and papers 
relating thereto; and such assignment shall 
relate back to the commencement of the pro- 
ceedings in bankruptcy, and by operation of 
law shall vest the title to all such property 
and estate, both real and personal, in the as- 
signee, although the sarne has been attached 
by mesne process as the property of the 
debtor, and shall dissolve any such attach- 
ment made within four months next preced- 
ing the commencement of the bankruptcy 
proceedings." 

The other principle rests upon the fact in 
this case that no attempt was made, by the 
assignee or any one else, to bring to the no- 
tice of the state court the fact that the debtor 
had been declared bankrupt, and that it pro- 
ceeded in its usual course of judgment, and 
execution of ,that judgment, without any 
apparent error or defect of jmrisdiction in 
tliese proceedings, and upon certain opinions 
of the supreme court sustaining its right to 
do so. 

If there can be foimd any middle groimd 
by which both these principles can be left 
to their just and proper operation, we ought 
to adopt it in the solution of this case. • I 
tliink there is such a ground. The two 
3FED.CAS. — 71 



opinions of the supreme com't in which the- 
authority of the state courts has been most 
firmly sustained were probably delivered by 
myself. I mean the case of Wilson v. City 
Bank, 17 Wall. [84 TJ. S.] 473, and the case 
of Eyster v. Gaff, 91 U. S. 521. But in 
both these cases the proceedings of the court 
which were upheld were the exercise of 
the regular and ordinary powers of the 
court in rendering a judgment or decree 
against the party before it And I stiU ad- 
here to the docti'ine that, if, by the usual 
process of the court, a plaintiff secm-es a 
judgment against the bankrupt, which judg- 
ment is of itseK a lien, or by virtue of the 
levy of an execution becomes a lien, before 
the commencement of the bankruptcy pro- 
ceedings, that lien must prevail; or when 
the state court, in pursuance of a jurisdiction 
invoked before the banki-uptcy proceedings 
commenced, enforces a lien which has by 
the bankrupt law itself a priority over oth^: 
creditors, as a mortgage or other specific 
lien, its proceedings are valid and effectual 
notwithstanding the commencement of pro- 
ceedings in bankruptcy while they are pend- 
ing. But there is a very marked difference 
in the favor with which such a lien should be 
regarded and a lien obtained by the extra- 
ordinary and summary proceeding of attach- 
ment, in which the plaintiff, being made 
aware of the failing condition of his debtor, 
takes the remedy into his own hands, and, 
by an ex parte proceeding, appropriates, by 
his own volition, the debtor's property to 
the exclusive payment of his own debt. 
And it was precisely this proceeding which 
the provision J. have cited from the banla'upt 
law was intended to prevent, by declaring 
that all such attachments are dissolved by 
the assignment of the banki-upt's property, if 
made within four months next preceding 
the commencement of the bankruptcy pro- 
ceedings. 

The pm-pose of the act was to put a cred- 
itor who undertook to secure a lien by at- 
tachment, in precisely the same condition as? 
one who took a preference or lien by the 
consent of the debtor. In both cases the 
creditor proceeded at his own hazard. If 
the debtor escaped the bankruptcy court for 
the prescribed time, the preference or lieu 
remained valid. If he did not, it is void 
absolutely. The language of the section I 
have cited is very strong in this direction,, 
since to repel the idea that the attachment 
is merely voidable, it is declared that the 
making of the deed to the assignee shall, by 
operation of law, vest title to property in 
the assignee, and dissolve any attachment 
made within the four months. I think this 
was intended to mean that, in the contin- 
gency mentioned, the attachment was ipso 
facto dissolved, and the property attached 
became freed from the effects of the suit,, 
and that it required no judicial proceeding 
to restore it to that condition. 

This view of the matter does not divest 
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the court in which the attaehment suit is 
pending of its jurisdiction over the case and 
the parties. It merely declares that the 
title to the attached px-operty having heen 
vested, by proper judicial proceeding, in the 
assignee, the lien of the attachment is at 
jin end. The coui"t (,'an ijroceed to judgment 
against the party, and issue its execution. 
If property liable to it can be found, it can 
be enforced. If not, it is like the judgment 
in any other case against a debtor without 
means. And there is no hardship in tliis, 
for the reason that the attaching creditor 
was informed by the provisions of tlie bank- 
rupt law that he initiated his attachment 
proceeding subject to its being rendered in- 
effectual by proceedings in banlvi'uptcy with- 
in four months. This view, I think, recon- 
ciles the two opposing principles. It leaves 
the general jurisdiction of this state coiu:t, 
or any other com*t in which the attachment 
suit is pending, unaffected; and it can pro- 
ceed as if no bankruptcy proceeding had 
been commenced, and its judgment is valid 
in every other respect except that the lien on 
the px'opertj- is gone. It gives full efEect to the 
purpose of tlie banki'upt law, that no such 
attachment shall prevail when instituted 
within four months before that law is called 
into operation, and in subordmation to which 
principle the attaching creditor instituted his 
proceedings. The present case very forcibly 
iilusti'ates the necessity of adopting this rule, 
if full effect is to be given to the provision 
of the bankrupt law, for the tinding of facts 
shows that, though the bankruptcy proceed- 
ings were instituted within four months after 
the levy of the attachment, the assignee was 
not appointed until the very day the prop- 
erty was sold under Johnston's execution. 
It was, therefore, impossible that the as- 
signee could have interposed at any stage of 
the proceeding in the state com't, to bring to 
its notice the bankruptcy proceedings, or to 
procure an order dissolving the attachment, 
and the creditors whom he represents were 
without remedy, notwithstanding the posi- 
tive declaration of the banla-upt law. I am 
of opinion that, on the facts found by the 
■district court, the defendant, Johnston, was 
liable for the value of tlie goods, as evi- 
denced by the sum for which they sold. The 
judgment of the district court is reversed, 
and the case is remanded to the district 
com-t, witli directions to enter a judgment 
against him accordingly. Judgment accord- 
ingly. 

NOTE [from original report.] See McCord 
V. McXeil [Case No. 8,714]; In re Hazens [Id. 
6,285]. 
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BRACKETT et al. v. The HERCULES. 

[Gilp. 184.] ^ 

District Court, D. Pennsylvania. Nov. 26, 
1830. 

Seaman — Wages — Lien on Proceeds of "Wreck 
— Maritime Liens — Admiralty — Moxey in 
E.EGISTKY — Distribution. 

1. "Where a portion of a vessel which has 
been wrecked, is saved by the exertions of the 
seamen, brought to the United States, and sold, 
they have a lien on the proceeds for their 
wages. 

[Cited in New Jersey Steam Nav. Go. v. 
Merchants' Bank, 6 How. (47 U. S.) 421.] 

[See Pitman v. Hooper, Case No. 11,185; 
The Bowditch, Id. 1,717; The MassasoU, 
Id. 9,260; Cartwell v. The John Taylor, 
Id. 2,482. But see The Mary, Id. 9,186; 
Hainey v. The Tristram Shandy— Id. 5,- 
906; Reed v. Hussey, Id. 11,646.] 

2. "Where a portion of a vessel which has 
been wrecked, and the seamen who formed its 
crew, are both brought to the United States 
on hoard of another vessel, the master of such 
vessel has a lien on the property for the freight, 
but not for the passage money of the seamen. 

[See Foster v. The Pilot No. 2, Case No. 4,98:): 
Pitman v. Hooper, Id. 11,185; The Sailor 
Prince, Id. 12,218.] 

3. "Where a surplus remains in court from the 
proceeds of a sale, made for the benefit of a 
lien creditor, it may be appropriated in pay- 
ment of other liens on the original property, 
but not of debts arising on contracts merely 
personal. 

[Cited in The Panny, Case No. 4,037; The 
Panama, Id. 10,703; Remnants in Court, 
Id. 11,697; Cox v. Murray, Id. 3,304; The 
Velocity, Id. 16,911.] 

[See The Lady Franklin, Case No. 7,983; 
The Stephen Allen, Id. 13,301; Harper v. 
The New Brig, Id. 6,090; Gardner v. The 
New Jersey, Id. 5,233; The L. B. Gold- 
smith, Id. 8,152; Schuchardt v. The An- 
gelique, 19 How. (60 U. S.) 239.] 

4. "Where a sum of money in court, has been 
decreed to be paid to a libellant, the court will 
not, on application of a creditor, appropriate it 
to a debt due by the libellant. 

5. A contract between a passenger and the 
master of a vessel for the passage, is a per- 
sonal contract, not cognisable in the admiralty. 

[Cited in Cox v. Murray. Case No. 3,304; 
The Velocity, Id. 16,911. Disapproved in 
Stone V. The Relampago, Id. 13,486.] 

In admiralty. On the 22d June, 1830, the 
libellants, who had been seamen on board 
the American brig- Hercules, whif^i was 
wrecked on the 25th April, 1830, at v,..aza- 
coalco, on the coast of Mexico, filed their bill 
against sundry articles saved from the brig 
and brought into the port of Philadelphia, 
on board of the schooner Packet, in which 
vessel the libeUants also returned. The libel- 
lants claimed the full payment of their wages, 
and salvage for the articles saved. On the 
25th June, the articles in question were sold 
by the marshal, nnder an order of the com-t, 
for the sum of nine hundred and thirty-four 
dollars and thirty-six cents. One half of 
these proceeds were paid, the libellants as- 
senting thereto, to Samuel Baldwin, the own- 

' [Reported by Henry D. Gilpin, Esq.] 
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or of the scliooner Packet, for bringing the 
goods safely in the schooner to this port. 
Out of the remaining half, and also by con- 
sent of parties, two hundred and thirty-four 
dollars and thirteen cents were paid to the 
libellants. The residue remained in court to 
await a final decree. On the 26th June, 
Samuel Baldwin, as owner of the schooner 
Padcet, and Constant Chase, master of the 
brig Hercules at the time of the wreck, filed 
•claims against the fund remaining in court; 
both praying that the passage money of the 
libellants might be deducted from the fund, 
and paid to the said Samuel Baldwin. 

air. Grinnell, for libellants. 
.T. R. Ingersoll, for respondents and claim- 
ants. 

HOPKINSON, District Judge. The Ubel 
In this case, filed on behalf of Joshua Brack- 
ett, Frederick Vandefort, Ebenezer Lake- 
man, Mark Henckle, A. P. Dole, Nicholas 
Read, Edward S. Garr, and James Wheaton, 
sets forth: That on the 21st October, 1829, 
some of the libellants shipped, at the port of 
Boston, on board the brig Hercules, Constant 
Chase, master, on a voyage described in the 
libel, at certain wages also set forth; others 
•of them shipped at Savannah; and one of 
them at Havre de Grace. That on the 25th 
April, 1830, the brig, while proceding on her 
voyage, was wrecked near Guazacoalco, and 
that certain enumerated articles were saved 
from the wreck, which have been brought 
into the port of Philadelphia. The libellants 
■state that they were employed in saving and 
securing the said articles until about the 28th 
April, 1830, and arrived at Philadelphia on 
the 17th June. The prayer of the libel is, 
that the articles so saved, and now in this 
port, may be attached; and that a decree be 
made that the wages due to them be paid 
thereout They also daim a salvage on the 
articles saved. 

The claim and answer of Constant Chase, 
the mastei' of the brig, admits that the libel- 
lants were severally shipped on board the 
lirig as they have set forth, and on the voy- 
age described. It is alleged that Frederick 
Yandefort, Ebenezer Lakeman, and Mark 
Henclde, left the brig one afternoon without 
liberty; that they came on board in the even- 
ing after dark; that next moi-nlng, after 
orders to go to work, Vandefort and Lake- 
man refused to do any duty; and that it was 
necessary to put them in prison. This hap- 
pened at Savannah. They remained in 
prison about eleven days, when the vessel 
was ready to sail. She sailed and arrived at 
Havre, where she remained about six weeks. 
At Havre, Vandefort left the brig without 
liberty about the 1st February, and sprained 
his ancle while absent, which confined him 
for thirty days, doing no duty. The respond- 
ent paid twelve dollars for his board on 
shore, and two dollars and twenty-nine cents 
for his doctor. Sometime in February, Lake- 



man also was absent without liberty, and in 
a fight was so injured as to be kept from 
duty eight days. The brig sailed from Havre 
on the 2d March for Guazacoalco, where she 
arrived on the 16th April, and anchored out- 
side of the bar. On tlie 24th a gale came on, 
by which she was driven on the beach and 
wrecked. The materials were got on shore 
on the 28th. The respondent endeavoured to 
seU them, but could not. He therefore made 
an arrangement with the owner of the 
schooner Packet, to bring the materials to 
the United States. A copy of this agreement 
is annexed. The respondent farther states, 
that he applied to the owner of the schooner 
Packet; stated to him, that the men would 
die, if they should be left there; and referred 
him to the men themselves for a conti'act for 
their passage, which he understood was made 
afterwards. He imderstood Mark Henckle 
to say, that if he could get away in the 
schooner, he would give all he had coming 
to him in the brig. The schooner had six 
persons, all told, as her crew. The men 
were brought to Philadelphia and safely 
landed there. The usual price of a passage 
on deck is thirty dollars. The answer prays 
that a deduction may be made from the 
fund, out of which their wages are payable; 
and that the amount of the passage money 
may be decreed to the owner of the sehoonei' 
Packet. 

A claim and answer has also been filed by, 
or on behalf of, Samuel Baldwin, owner of 
the schooner Packet In it he sets forth; 
that on or about tlie 16th Slay last an agree- 
ment was made between him and the libel- 
lants' for their transportation to the United 
States; that they came out under that con- 
tract and were safely landed in the United 
States at Philadelphia on the 17th June last 
He then prays that out of the fund now un- 
der the control of the eom-t so mudi may 
be decreed to him as will pay the amoimt 
of the passage money, each of the libellants 
being charged for himself. The respondent 
alleges that the possession of the materials 
has never been parted with, further than to 
place them in the hands of an auctioneer for 
sale, subject to the da*ection and control of 
the respondent; that he is advised that his 
lien for freight and passage money remains; 
and that the said fund is subject to the dis- 
position of this court 

The replication of the libellants admits 
that they were brought in the schooner Pack- 
et from Guazacoalco to Philadelphia; but 
they deny that any contract for the trans- 
portation was made between them and Sam- 
uel Baldwin; and they further allege, that 
they assisted in navigating the schooner on 
her passage from Guazacoalco. 

The contract referred to, made between 
Captain Chase and Samuel Baldwin, makes 
no provision for the passage of the crew of 
the Hercules, but contains the terms on which 
the latter will bring to the United States the 
articles saved from the wreck. This con- 
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tract has been fully complied "with, and Sam- 
uel Baldwin has received one half part of 
the proceeds of the sales of those articles, 
according to the terms of the contract. 

The claim of Samuel Baldwin, to he paid 
for bringing the libellants home, rests on his 
averment and proof, that an agreement was 
made between him and them for their ti-ans- 
portation to the United States, by which, ac- 
cording to his proof, they were severally to 
pay him twenty dollars for their passage. 
Although the evidence in support of this 
agreement is not explicit or clear, yet, as 
the demand is altogether equitable in its 
principle, and reasonable in the amount, I 
shall consider that tlie libellants are truly 
indebted to Captain Baldwin in the sums he 
claims; that is, twenty dollars each, for 
bringing them in his schooner Pacliet from 
Guazacoalco to PhUadelphia. The question 
for decision therefore is reduced to this 
point; whether or not, this com-t is autlior- 
ised and required to order, that this claim 
shall be paid and satisfied out of the funds 
now in cotirt, which i)roceeded from the sale 
of the articles brought home in the Packet, 
and saved from the wrecli of the Hercules. 
On the arrival of the schooner at this port, 
the articles were landed and put In a store- 
house, where they were attached by process 
from this court, issued on the petition of the 
libellants, and afterwards sold by the mar- 
shal, under the decree of the com-t. It is a 
question of law to be decided on settled 
principles, as I do not find that the precise 
case has ever been determined. 

The original proceeding was a suit by the 
libellants against the property of the owners 
of the brig Hercules, for the recovery of 
wages alleged to be due to them for services 
rendered on board of the said brig. It is 
not questioned that they have a lien on this 
property for their wages. In this suit, such 
proceedings have been had, that the goods 
proceeded against were sold by the officer 
of the coxu-t, and the money brought into 
court to answer the claims of the libellants; 
here a third pai-ty steps in, and gives the 
court to understand that these libellan.ts are 
severally indebted to him in a certain 
amount, and prays the court to satisfy these 
debts out of the moneys which may be 
awarded to the libellants, on their claim for 
wages; that is, the court, in this collateral 
way, are to try another cause, thus in- 
grafted on one properly before it; to decide 
that cause; and to execute their judgment 
by laying their hands on the money in court, 
and diverting it from the parties to whom 
their decree has awarded it, to pay their 
debts due to a person not a party to the 
suit in which the money was recovered. 
If the court may do this, a case can hardly 
occur in which it could be more justly done 
than in the present. The libellants have re- 
ceived an essential service from the claim- 
ant, whose demand for remuneration is 
proved to be reasonable; and the refusal to 



pay it has no warrant in equity or good 
faith. I am, however, bound to make my 
decree by the established principles of law, 
and not by my sense of what is right and 
just between the parties. 

I know of no cases in which this court has 
undertaken to distribute moneys in com't, 
in payment of a debt of one of the parties to 
a third person, except where such moneys 
are what is called sm-plus, or remnants; 
that is, money remaining after the satisfac- 
tion of the decree, under which and for 
which the property that produced the money 
was sold. The law of such cases was well 
considered in the case of Gardner v. The 
New Jersey [Case No. 5,233]; and, I believe, 
has remained as there pronounced, to this 
period, unimpeached in this district. The 
vessel was sold on a deci'ee for Avages. Af- 
ter payment of the sums adjudged to be 
paid to the libellants by the decree, tliere 
remained in coui't a surplus or remnant of 
money, the proceeds of the sales. The mas- 
ter filed a petition, stating, that during the 
voyage he had expended two hundred and 
fifty-seven dollars for pilotage, mariners' 
wages, and other things for the use of the 
ship. The physician claimed also one hun- 
dred and sixty-seven dollars, as due to him 
for services on board. They both prayed to- 
be paid out of the surplus moneys remaining 
In court, from the sale of the ship. These 
claims were good and valid against the owa- 
er of the ship, to whom the surplus belong- 
ed. The judge says, that when he fii'st came 
into the com't, he had, in several instances, 
disti-ibuted sm-plus moneys under the idea 
that he had power to do so. This practice 
soon involved him in many difficulties anu 
mistakes. He therefore settled some gen- 
eral rules for such cases; and the rule he- 
adopted was, "that it shall appear, that a 
sum, claimed out of a sm-plus or remnant, 
is either of itself or in its origin, a lien on 
the ship, or other thing out of which the 
moneys were produced." He Justifies going 
thus far by a reference to the civil law, the 
Engllsn chancery, and even the courts of 
common law. It seems to me to be an equi- 
table rule, for as by the act of the court, 
the tiling on which the lien rested, has been 
disposed of and taken from tlie ci-editor to 
satisfy a prior right or lien, it is just, that 
what shflU remain, after that prior right is 
satisfied, should be appropriated to the sub- 
sequent claim and lien. The judge thought 
that the advances made by the master ta 
mariners, and advances for necessaries in 
foreign ports, are liens on the ship. If the 
master pays demands, which were a lien on 
the ship, he represents the claimants, and 
the lien continues on the moneys produced 
by the sale of the ship. But he is of opin- 
ion that he could not award, from the sur- 
plus, the money due to tlie master for his- 
own wages, because his contract is clearly 
personal, made with the owners, and not 
on the credit of the ship. On these princi- 
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pies, the judge declared that there was no 
foundatioii for the daim of the physician. 
He says; "if claims or liens are legally at- 
tached to things or moneys under the cog- 
nisance, or within the jinrisdiction of the 
admiralty, tliis com*t has power to decide re- 
specting them. But it does not follow, that 
claims independent of such things, or mon- 
eys produced from them, and mere personal 
demands on then" owners, are within the 
reason of, or entitled to, the remedy pre- 
scribed by tliis principle." The physician 
could not have sued in the admiralty for his 
demand, which is personal on the owners of 
the ship. 

In the case of Wolf v. Summers, 2 Camp. 
€32, Justice Lawrence says: "The master 
of a ship has certainly no lien on the pas- 
senger himself, or the clothes which he is 
actually wearing, when he is about to leave 
the vessel; but I thinls: the lien does extend 
to any other property he may have on board. 
A certain sum is agreed to be paid for car- 
rying the man and his luggage." 

In the case before the court, the claimant. 
Captain Baldwin, has been paid for carry- 
ing the goods or things, whicb have produced 
the money in court; one half for bringing 
the whole, according to his contract. The 
passage of thfe men has no connection, either 
in fact or in law, or by the terms of his con- 
ti'act, with the transportation of the goods. 
Op. the goods, which have been sold by the 
decree of this court. Captain Baldwin had 
no claim of any sort. Their freight has 
been paid, and he was bound to deliver them 
at Philadelphia, for the use and benefit of 
the owners, as their properly. He now 
claims the proceeds, not for any demand he 
has against the articles or the owners of the 
articles, but for the passage of the sailors, 
to whom they did not belong, and with whom 
he had a personal contract for bringing them 
to the United States. In making this con- 
tract he had no reliance on, he gave no credit 
to, these goods or their proceeds. These 
articles would not have been answerable, in 
the hands of the owners, for these debts of 
the sailors; how then can they be so here? 
Oaptain Baldwin could not, on any princi- 
ple or in any shape, have proceeded against 
them in this or any other court, for these 
•debts. There never was any lien on them 
for this demand; they could not have been 
detained from the owners on this account, 
who, on paying their freight, according to 
the contract, would have received them dear 
of any other charge by the carrier. 

Nor has this com-t any jurisdiction to try 
and determine this demand. It is strictly 
a personal contract, not made at sea, nor for 
any cause cognizable in the admiralty. It 
must be prosecuted before a common law 
tribunal, in like manner as any other per- 
sonal contract and debt. It is true the mon- 
ey now in court belongs to these men, by 
virtue of the decree of tlie court; but by 
what authority can I undertake toi pay it to 



a particular creditor, or to distribute it 
among all their creditors? In the language 
of Judge Peters, I should soon "be involved 
in many diffictilties and mistakes," by as- 
suming this "office. I must try the case of 
every creditor preferring a claim. 

This is certainly a novel case. No claim 
like the present has ever before, in my 
knowledge, been presented to a comrt of ad- 
miralty. It is not a ease of surplus and 
remnants, in which the petitioner, having a 
claim against the defendant in this court, 
asks for the money, which shaU remain after 
satisfying the decree of the court in favom* 
of the libellant; such creditor or petitioner, 
having had a claim or lien on' the property, 
from which the moneys were produced. The 
peculiar feature of this case is, that the pe- 
titioner does not ask for the surplus funda 
of the defendant, but for the money which 
has been ordered and adjudged to be paid to 
the libellants. It is not a ease of surplus or 
remnants to be appropriated in favour of a 
creditor, having a secondary right in the 
goods sold, but an application to take from 
the libellants the money which has been de- 
creed to them, and appropriate it to the pay- 
ment of one who claims to be their creditor. 
This is going far beyond any case of surplus 
and remnants, and has never, I believe, been 
attempted by any court of admiralty, which, 
in so doing, would try a cause collaterally, 
of which directly it could have no jurisdic- 
tion. As far as this power of distributing 
surplus fimds has been exercised by the 
court, I am wining to continue it, but I 
have no disposition to carry it further. I 
must dismiss the claim of Captain Baldwin, 
although I should have been pleased to have 
done otherwise, as it appears to me to be 
just and moderate, and the objection to it 
altogether without equity or good reason. 

Decree: That the wages of the libellants 
be allowed, to be paid according to a settle- 
ment agreed on by counsel; and that the 
claims of Samu^ Baldwin and Constant 
Chase be dismissed with costs. 



Case KTo. 1,763. 

BRACKETT v. UNITED STATES. 

[HofE. Land Cas. 85.]* 

District Court, D. California. Dec. Term, 1855. 

PoBLic Lands— Mexican Grants. 

Objection removed by testimony taken in this 

court. 

Claim for a half-league of land in Marin 
county, rejected by the board, and appealed 
by the claimant [Joshua S. Brackett], 

William Blanding, for appellant. 

S. W. Inge, U. S. Atty., for appellees. 

Before HOF-FMAN, District Judge. 
The claim in this case is for a part of the 
raneho of SoulajuUe, originally granted by 



^ [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 
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GoTernor Micheltorena to Kamon Jlesa. 
Various other claims have also been made 
for other portions of the same rancho, and 
the testimony in this case is by stipulation 
agreed to be used in those cases as if spe- 
cially ' taken and filed in each. This claim 
was rejected by the board, not on the ground 
of the invalidity of the original title, but 
because it did not appear from the mesne 
conveyances that the land claimed was a 
part of the original tract granted to Ramon 
Mesa. The further evidence taken in this 
court removes that objection, and the only 
question that remains to be decided is as to 
the validity of the original grant. 

The title given to the interested party is 
produced, and although the evidence of the 
signatui-es of the governor is not as satis- 
factory as could have been wished, or as we 
had a right to expect from the facility with 
which Micheltorena's and Jimeno*s signa- 
tures could at any moment be proved in 
this city, yet as no opposing testimony is 
ofCered on the part of the United States, I 
am inclined to agree "with the board in con- 
sidering it sufficient, taken with the other 
testimony in the case, to establish the au- 
thenticity of the grant Had the district at- 
torney or law agent entertained any doubt 
of the genuineness of the grant, it is but 
reasonable to suppose that evidence would 
have been offered to show that the signa- 
tures affixed to the title of the grantee were 
forgeries. The illiterate character of the 
witness himself repels the idea that he could 
have forged the document, and no other 
person concerned in such a fraud would 
have trusted the proof of its genuineness to 
the vague and unsatisfactory testimony of 
such a witness. But the strongest testimony 
in confirmation of the claim is found in the 
facts that the expediente is found in and 
duly produced from the archives, and that 
the grantee has occupied and cultivated his 
land from the time of his grant until the 
time he sold it to the various claimants now 
before this court. The conditions of the 
grant having thus been complied with, and 
the grant itself appearing to be genuine, 
there is no obstacle to the confirmation of 
the present claim, or to so much thereof as 
may be included within the limits of the 
original grant. 



Case No. 1,764. 

BRADBURY v- GALIX)WAY. 

[3 Sawy. 346; 12 N. B. R. 299; 1 N, T. Wkly. 
Dig. 3i.]^ 

District Court, D. California. June 8, 1875. 

BAXKKUPT IjATV — A.MESDMENTS OP JUNE, 1874 

Pkoceedixgs to Realize Estate — Fraudulent 
Prefebe:sce. 

1. Section 10 of the amendatory act [18 Stat. 
180], changing the period of four to two 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 1 N. Y. WMy. 
Dig. 34, contains only a partial report.] 



months, is not retrospective in its operation, and 
does not affect transactions happening before 
the time fixed for it to take effect. 
[Cited in Tinker v. Van Dyke, Case No. 14,- 
058.] 

2. Section 11 of the same act substituting 
"knowing" for "reasonable cause to believe," 
if it has any, has no greater retroactive force 
than the similar provision of the new section 
39, and does not affect transactions happening 
before December 1, 1873, in cases where bank- 
ruptcy proceedings were begun before that date. 

[In bankruptcy. Action by "W, B. Brad- 
bm-y, assignee in bankruptcy, against James 
Galloway, to recover assets alleged to con- 
stitute a fraudulent preference. Defendant's 
demmxer to the complaint of the assignee 
overrided.] 

Wm. H. Fifield, for plaintiff. 
Joseph Naphtaly, for defendant, 

HILLYER, District Judge. The petition 
for an adjudication of bankruptcy against 
the banlvrupt, Julia Lyons, was filed April 
9, 1873, and the fraudulent preference is al- 
leged to have been given January 3, 1873, 
more than two but less than four months 
before the filing of the petition. 

If the right of the assignee to recover is to- 
be conti'oUed by section 35 of the bankrupt 
act [of 1867 (14 Stat 534)] as it stood be- 
fore the passage of the amendments of June, 
1874, uie demiurrer must be overruled; if by 
sections 10 and 11 of the amendatory aet,^ 
sustained. The question presented, there- 
fore, is whether those sections of the amend- 
atory act are retroactive and affect transac- 
tions done and proceedings commenced be- 
fore the passage of the act of June, 1874, 
and before the first day of December, 1873. 
The bankrupt, Julia Lyons, was not adjudi- 
cated such imtil July 16, 1874, and the learn- 
ed judge of this court then held that the case 
was not affected by section 12 of the amend- 
atory act because the petition had been filed 
before the first day of December, 1873. 
That section is by its terms made appUcable 
to all cases of involimtary bankruptcy com- 
menced since the last mentioned date. On 
the other hand, section 10, changing the 
period of four to two months, is by its 
terms not to take effect until two months 
after the passage of the act So far, then, 
as section 10 is concerned, there is no room 
for doubt as to the intention of the legis- 
lature. The language shows clearly that it 
is to have no retrospective opei'ation, and 
is not to affect ti-ansactions happening be- 
fore the time fi:s:ed for it to take effect To 
give the section any retroactive force is to 
accuse congress of the absurdity of saying 
in terms that it should take effect pros- 
pectively, when the intention was that it 
should take effect retrospectively. And it 
would be idle to fix a time in the future 
for a provision to take effect if when it did 
go into effect it was to operate on transac- 
tions occm-ring not only before, but after its 
passage, and up to the time fixed for its go- 
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ing into operation. I have no doubt on this 
point, and hold tliat section 10 does not af- 
fect transactions past wlien it took effect, or 
proceedings commenced liefore tliat time. 
As to sucli matters section 35 is not repealed 
or amended. See Singer v. Sloan [Case No. 
12,899]. Section 11 of the act of Jnne, 1874, 
substituting "knowing" for "reasonable cause 
to believe," in section 35, has no time fixed 
for going into operation, and according to 
the general rule takes effect fi:om the time 
of its passage. It is urged, however, that 
this suit, brought since the passage of the 
act of June 22, 1874, though based on acts 
done before that lime and before December 
1, 1873, can only be maintained by alleging 
and proving actual knowledge on the part 
of preferred creditors that a fi-aud was in- 
tended, and not merely "reasonable cause to 
believe," 

In a case in the eastern district of Wiscon- 
sin, like the one at bar,- except that the suit 
by the assignee was begun before June 22, 
1874, it was held that the amendatory act 
did not affect the right of the assignee to 
sue and recover upon the grounds and pro- 
visions contained in sections 35 and 39, as 
they stood before the amendments. Hamlin 
V. Pettibone [Case No. 5,995]. In Brooke v. 
j\IcCracken [Id. 1,932] the bankruptcy pro- 
ceedings were begun and the preference giv- 
en after December 1, 1873, and it was held 
that the amendments to section 35 were not 
retroactive. The same conclusion was reach- 
ed by the disfa.-ict court of Michigan, in the 
case of Yan Dyke v. Tinker [Id. 16,849], a 
case which cannot be distinguished from this. 
The contrary was held in Singer v. Sloan, 
supra, upon a case lilce Brooke v. McCraken. 

In compulsory proceedings it has always 
been held by the banla*uptcy com-ts that sec- 
tions 35 and 39 must be consti-ued together 
in reference to suits brought by an assignee 
to recover from a a'editor a fraudulent pref- 
erence. The amended section 39 provides 
that the assignee may recover the preferred 
payment if the creditor had reasonable cause 
to believe the debtor insolvent and knew 
that a fraud on the act was intended. But 
this provision of the amended section only 
applies to cases of involuntary bankruptcy, 
begun since December 1, 1873. So that, in 
the present case, the provisions of section 39 
as amended, in regard to knowledge on the 
part of the a'editor, have no application and 
the banlirupt act would be inconsistent with 
itself if section 35 as amended should be 
construed to apply to involuntary cases begun 
before December 1, 1873, which is this case. 
It is plain enough that congress meant, in the 
amendments to section 39, to say that in in- 
voluntary cases the assignee might recover 
the property transferred only when the cred- 
itor had the actual knowledge prescribed, 
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when the bankruptcy proceedings were begun 
after December 1, 1873. In cases arishig be- 
fore that date it would be directly opposed 
to the expressed wUl of the legislatm-e, it 
seems to me, to apply the new rule of evi- 
dence touching knowledge on the part of the 
creditors, or to give to the amendments to 
section 35, in this particular, any greater re- 
trospective force than the legislature had 
given to the similar provision of section 39. 

There is another provision of law which 
[hereto, so far as I have read, none of the 
com-ts have noticed, yet it] - seems to have a 
direct bearing upon this question. It is sec- 
tion 4 of an act entitled "An act prescrib- 
ing the form of the enacting and resolving 
clauses of acts and resolutions of congress 
and rules for the construction thereof" (16 
Stat. 431), now section 13 of Revised Stat- 
utes, and reads as follows: "The repeal of 
any statute shall not have the effect to re- 
lease or extinguish any penalty, forfeiture or 
liability incurred under such statute unless 
the repealing act shall so expressly provide, 
and such statute shall be treated as still re- 
maining in force for the purpose of sustain- 
ing any proper action or prosecution for the 
enforcement of such penalty, forfeiture or 
Uability." 

Now, I do not think it can be doubted that 
a creditor who had received property from 
his debtor before June, 1874, and under such 
circumstances that it would be held an un- 
lawful preference under the old section 35, 
had "incurred" a "liability" under the act 
to refund it to the assignee of the debtor, 
which could be enforced by a proper action. 
If so, there being no express provision in the 
repealing act extinguishing this liability, the 
conclusion is irresistible that it still exists, 
and that the repealed statute is still in force 
for the purpose of sustaining any proper ac- 
tion to enforce the liability. Whether the 
amendment requiring proof of actual knowl- 
edge, where before proof of reasonable cause 
to believe was sufficient, is important or 
merely verbal, is a question upon which very 
learned judges have differed. In the view 
I have taken of the other points raised by 
this demurrer ft is unnecessary to decide 
that question, for whether material or not, 
it has been held that the amendment does 
not affect the transactions out of which this 
suit arises. Demurrer overruled. 



BRADBITRT (UNITED STATES v.). See 
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Case ISTo. 1,765. 

BRADFOUD t. BOUDINOT. 

[3 Wash. O. O. 122.]^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1811. 

EXECUTOIIS AND ADMISISTRATOES — FOWEB AND 

Duties — Allowance of Demands — Executok 
DE Son Tort. 

1. Defendant obtained letters testamentary 
from the register's office in Philadelphia, to a 
supposed will of W. B., which, on an issue, 
WBLS determined not to be the will of W. B. In 
relation to another supposed will, the same de- 
termination took place, and letters of adminis- 
tration to the estate of W. B., were then 
granted to the plaintiff. "While the controversy 
as to the first supposed will was pending, the 
defendant took possession of the estate of W. 
B., and went on to administer the same, until 
the appointment of an administrator pendente 
lite, to whom the defendant delivered all the 
effects of W. B. The defendant having re- 
ceived letters testamentary on ■ a will duly 
proved, was authorized to perform every act 
proper for an executor to do, notwithstanding 
the pendency of the question relative to the 
validity of the will. 

2. The defendant was authorized, and it was 
his duty, (believing the paper to be the last 
will of W. B.) to support the first probate; 
and he is entitled to retain out of the estate, 
the expenses he was put to in that litigation; 
as also, the usual commissions for managing 
the estate while in his hands. There is no 
ground for considering the defendant an exec- 
utor de son tort, in this case. 

la equity. BiU for an account of the per- 
son:a estate of William Bradford, which had 
come to the hands of the defendant. The 
case was, that upon the death of William 
Bradford, a will was found, in all respects 
regular, in which the defendant was appoint- 
ed the executor. He accordingly proved the 
same in the register's office, and obtained let- 
ters testamentary, and possessing himself of 
the estate of the testator, proceeded to pay 
and receive debts, and in all respects to dis- 
charge the duties of an executor. Not long 
after the probate, the plaintifC obtained a 
caveat, (as the bill states;) and the register's 
court directed a feigned issue to tlie court of 
common pleas, to try whether this was the 
will of William Bradford. This question 
was finally decided, in the supreme court, not 
to be the will of said Bradford. A second 
will was then offered for proof by the execu- 
tor named in it, which was finally decided 
not to be the last will; and administi-ation 
was granted to the plaintiff. Dm-ing the con- 
test respecting the second will, an adminis- 
trator pendente lite was appointed, to receive 
the estate and take care of it, to whom the 
defendant delivered over all the propeity not 
administered. The cause now came on, upon 
exceptions to the commissioner's report, made 
under an order of this court. The excep- 
tions were as follows — 1. To the allowance 

^ [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Biehard Peters, Jr., 
Esq.] 



made for funeral expenses. The whole 
amounts to about 500 dollars, and includes 
the expenses of the widow during the funer- 
al. 2. To other small sums, amounting in aU 
to 215 dollars, having been expended by the 
defendant for fees, costs, and expenses, in 
the contest respecting the first will, on which 
he had obtained letters testamentary. It 
was contended, that the defendant was to be 
considered, after the repeal, as an excutor do 
son tort, entitled to credit only for debts 
paid. Godol. 50; Burn. Ecc. Law, 610. 3. 
Exception to the allowance of commissions. 
The other exceptions, the parties agreed to 
arrange- [Exceptions overruled.] 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

The defendant, having received letters tes- 
tamentai'y upon a will regularly proved be- 
fore a competent tribunal, was authorized to 
perform aH those acts, which an executor has 
the general power to perform, notwithstand- 
ing the pendency of a litigation respecting the 
validity of the will. The ISth section of the 
act - of this state of the 13th of April, 1791 
[3 Laws (Pa.) 34], sanctions all his acts pend- 
ing the contest, unless where an administra- 
tor pendente lite is appointed; which, upon 
the refusal of the executor, to give security 
for the faithful execution of the will, the reg- 
ister is authorized to appoint. No such ap- 
pointment was made in this case, nor does 
it appear that the defendant refused to give 
such security. 

The defendant was not only authorized, but 
it was his duty, believing the first will to be 
the real last will and testament of William 
Bradford, (which he asserts in his answer 
he did,) to support the decision of the regis- 
ter in favour of that will; and he was enti- 
tled to the aid of the estate, to discharge all 
reasonable costs and expenses incurred on 
that account. Upon the same reason, he is 
entitled to the compensation usually allowed 
to an executor, for his pains and trouble in 
the management of the estate, whilst it re- 
mained in his hands. The allowance made 
by the commissioner for funeral expenses, is 
by no means deemed unreasonable. This is 
not a question, which in any respect affects 
creditors; and the whole sum allowed is but 
a trifle, when taken from the large amount 
of personal estate w^hich is to be distributed. 
The exceptions, therefore, are overruled; it 
being imderstood that the parties have 
agreed to settle, amicably, the subjects in- 
cluded Tmder the fourth and fifth exceptions. 

- The act is, "that no appeal from the regis- 
ter's court, concerning the validity of a will, or 
right to administer, shall stay the proceedings, 
or prejudice the acts of an executor or admin- 
istrator pending the same, if the executor shall 
give suflicient security for the faithful execu- 
tion of the will;" but in case of refusal, the 
register is directed to appoint an administrator 
during the dispute, which shall suspend the 
power of the executor during that time. 
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Case ISTo. 1,766. 

BRADFORD v. BRADFORD et al. 

[2 Flip. 280.]^ 

■Circuit Court, W. D. Tennessee. Nov. Term, 
1878. 

-Costs — Secctritt — Practice ik Cases Where 
Parties oankot Furxish Prosecution Bond. 

A party, who is unable to give security for 
■costs, may, notwithstanding, prosecute his suit 
3f he make an oath that owing to his poverty he 
is unable to give security, and a respectable at- 
torney shall certify that he has examined the 
grounds on which it is proposed to bring suit, 
^nd is of opinion that it possesses merit, and 
*hat the plaintifiE is entitled to a recovery. 
[Cited in Ferguson v. Dent, 15 Fed. 774; 
Thomas v. Thorwegan, 27 Fed. 400; The 
Georgeanna, 31 Fed. 406; The Phoenix, 
36 Fed. 272. Overruled in -Roy v. Louis- 
ville, N. O. & T. R. Co., 34 Fed. 276.] 

At law. In this cause, 'Win. S. Flippin 
■<G-. Gantt was with him,) moved for an order 
-directing the cleric to issue the necessary 
process which would enable the plaintiff to 
■commence his action. He stated that plain- 
tiff had some time ago brought suit in this 
•com-t against the defendants, but, being ruled 
to give other secm^ity, had not been able, 
-owing to his poverty, to do so, and that 
■consequently his cause had been dismissed. 
He now proposed to renew the suit before 
the twelve months had expired which tb.e 
law grants to parties litigant, where their 
■causes have been dismissed for other reasons 
than trials upon the merits. [Motion grant- 
-ed.] 

BAXTER, Circuit Judge. There is no stat- 
ute of the United States reauiring plaintiffs 
prosecuting suits in this com-t to give bonds 
for costs. This matter has been regulated 
by a rule of the court The rule requires 
■a bond or a deposit of money to secure pay- 
ment of costs in the event of a nonsuccess- 
ful prosecution of the suit. But no provi- 
sion has been made for suits in forma pau- 
peris. The applicant, now before us, insists 
that the statute of the state upon this sub- 
ject is controlling. We do not concur in 
this opinion. Section 3192 of the Code of 
"Tennessee authorizes any person who will 
-make an affidavit that "owing to his poverty, 
he is unable to bear the expenses" of the 
suit he proposes to bring, and that "to the 
l)est of his belief," he is "justly entitled to 
the redress sought," may "commence his ac- 
tion without giving security." The affidavit 
•offered in this case conforms to the require- 
ments of that act But as already stated, 
this statute is not imperative upon us. It 
malies' the party proposing to sue, the judge 
•of his right to redress. Such judgment in- 
volves the necessity of passing on the law 
4ind the facts of the case.. Parties are not 
•ordinarily good judges in their own cases. 
If competent, they may not be impartial. 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



For these reasons we decline to accept the 
state statute as a rule of this court But 
cases may arise possessing merits, in favor 
of persons too poor to secure costs. For 
such cases some provision ought to be made. 
The rule of the English com-ts adopted and 
acted on by some of the American courts, 
commends itself to our judgment as being 
best calculated to protect this com-t as well 
as defendants against frivolous and harass- 
ing litigation. If the applicant will supple- 
ment his affidavit by the certificate of any 
reputable attorney of this court, to the effect 
that he has investigated the case and be- 
lieves the applicant has a good cause of ac- 
tion, he will be permitted to bring and prose- 
cute his suit in forma pauperis. 

HAMMOND, J., concmred. 

The following order was entered: "Wednes- 
day, February 12, 1879. Wm. Bradford, As- 
signee and Sm'viving Partner, vs. Philip 
Yancey, Adm'r of Hiram S. Bradford, Dec'd, 
Alsey Bradford and Robert Morris. In this 
cause, on motion of plaintiff's attorneys, ask- 
ing leave to bring this suit in forma pauperis, 
the court permits the same to be done on 
condition that the usual oath required under 
the state law as to insolvency and poverty 
be first made, and that attorneys of plain- 
tiff shall certify to the fact that they have 
examined the facts of the case, and find it 
possesses merit, and they believe that plain- 
tiffs are entitled to a recovery." 

NOTE [from original report]. In the ad- 
miralty, in eases of persons filing libels being 
unable to give the required stipulation, it is 
proper to take an oath like this: 

"TJnited States of America, District of West 
Tennessee— ss. Gary Southworth, being duly 
sworn, deposes and says that to the best of his 
knowledge and belief, the allegations in the 
foregoing libel are true, and that he is enti- 
tled to the redress sought by this suit, to the 
best of his belief, and that owing to his pover- 
ty he is not able to bear the expenses of this 
suit, nor to give the bond and security required. 
[Signed.] Cary Southworth. 

"Acknowledged, subscribed and sworn to by 
the above named affiant this 4th day of No- 
vember, in the year of ova Lord, eighteen hun- 
dred and eighty, before me, at my oflBce, in 
the city of Memphis, in said district H. E. 
Andrews, Clerk of the V. S, District Court 
for the Dist of W- Tenn." 

On which the order of the judge follows: 

"Allow this libel to be filed, upon the plain- 
tiff giving the proper juratory security and 
taking the requisite oath.^ November 4, 1880. 
E. S. Hammond, IT. S. District Judge." 

The following form has been used in the dis- 
trict court of West Tennessee, for a juratory 
caution or stipulation. It is believed . to eon- 
tain all that is essential. It must be under- 
stood, however, that the judge for said district 
is expected in all such cases to order the clerk 
to file the libel before the same shall be actually 
done, and he refuses in actions of tort to direct 
attachment to issue against vessels, unless the 
customary stipulation, with approved security, 
shall have been given: 

"In the District Court of the United States 
for the Western District of Tennessee. Cary 

'[See Thomas v. Thorwegan, 27 Fed. 400.] 



BRADFORD (Case Ko. 1,767) 



[3 Fed. Cas. page 11 30 J 



Southworth against John D. Adams and James 
Lee, Jr., Owners of Steamboat Ouachita Belle, 
In the above named cause, civil and maritime, 
wherein Gary SouthTvorth is libellant and John 
D. Adams and Jas. Lee, Jr., owners of the 
steamboat Ouachita Belle, are defendants: On 
thiSj the 4th day of November, 1S80, the said 
Gary Southworth appeared personally, and 
stipulated in the sum of two hundred and fifty 
dollars to prosecute this said cause, and to pay 
all costs and expenses which may be awarded 
against him herein by the final decree of this 
court, and in case of appeal, by the appellate 
court, and to appear on return day of the pro- 
cess in this cause, and on the 4th Monday of 
November instant; and the said Gary South- 
worth maizes oath that he will appear on those 
days and as often thereafter as he shall be or- 
dered by the court, and that he will pay all 
costs and expenses which may be aw^arded 
against him. [Signed.] Gary Southworth. 

"Sworn to and subscribed before me this 4th 
day of NoTember, 18S0. H. E. Andrews, 
Glerk." 

Judge Hammond has obligingly furnished to 
the reporter the subjoined note: 

The strict practice requires, perhaps, that the 
oath of the libellant to his poverty shall be sup- 
ported by other proof of the fact, but I find no 
American rule that requires more than his own 
afiidavit; and this is in analogy to the practice 
in other courts where the suitor sues in forma 
pauperis. But no doubt, by like analogy, if the 
oath be false, the adversary party may show 
that fact, and the privilege of suing without a 
bond for costs would be denied or revoked. It 
is said by some of the authorities that the 
juratory caution is disused in modern practice 
but acts in relief of an indigent suitor by miti- 
gating his bail or exonerating him wholly from 
giving it. This has been done, no doubt, by rule 
in some of the districts, notably by rule No. 
143 of the eminent Judge Betts; but in the ab- 
sence of a rule to that effect the works on prac- 
tice seem to require it. Exemption from giv- 
ing security does not necessarily mean exemp- 
tion from liability to pay the costs, and the 
juratory caution only secures by the oath of 
the party that liability which exists in courts 
of law and equity, and generally under the 
statutory regulations permitting poor persons 
to sue without security. It may be waived, 
as the ordinary stipulation with sureties may 
be, by the adversary party's failure to demand 
it, but that the proper practice requires it seems 
clear. Whether the party would be liable for 
costs, as at law, in the absence of the stipula- 
tion by juratory caution may be doubtful under 
the civil law. The very term, juratory caution, 
means a stipulation by oath without sureties, 
and, if it be not required, it is a misnomer to 
call the proceeding b^^ that name. Under the 
civil law, cautions with respect to the manner 
in which they were taken, were: Cautio fide 
jussoria, (by sureties); Pignoratitia, (by deposit); 
Juratoria, (by oath); Nude Promissoria, (bare 
promise). 

Where the suitor was excused from furnish- 
ing sureties, he was sometimes required to take 
the oath of calumny, as were also the attorneys 
or proctors which, besides the averment that 
the party believed the cause to be just, as is 
now required in all cases of suing in forma 
pauperis, contained a further averment that 
the "suit was not instituted in malice; but the 
forms I have found do not contain this aver- 
ment. In a note to Strahan's translation of 
Domat's Civil Law (A. D. 1T22) it is said: 
"As to what the Roman law directed in rela- 
tion to caution being given by all plaintiffs 
and defendants for prosecuting and defending 
the suit, and paying what should be adjudged, 
either for damages or expenses, this is strictly 
observed in the high court of admiralty of 
England." But according to Coote the require- 
ment of a juratory caution is now limited to 
suits for wages. The bail required is always 



£30, and the plaintiff must also give the jurato- 
ry caution. The form of affidavit requires that 
he shall swear that he has diligently endeavored, 
but has not been able, to procure any friend or 
other person to be bail in the sum demanded; 
that he is not worth the sum to deposit as se- 
curity, and is willing to give his own bail. 
With us it is believed the rule is generally 
adopted in most districts that the libellant in 
suits for wages and for salvage, where the 
salvors have come into port in possession of the 
property libelled, shall not be required to stipu- 
late for costs. Such is the rule in this district, 
except that when the defendant comes in, if 
he shows that the libellant is able to give bond, 
the court will require it as in other cases. 

Practically, it is, perhaps, of small im- 
portance whether a really indigent suitor gives 
the juratory caution or not; and it may be 
that irrespective of the rules of the civil law on 
the subject, there would always be, under our 
common law jurisprudence, an implied assump- 
sit to pay, at least his own costs, in all cases; 
but the privilege of suing as a poor person 
does not imply absolute exemption from lia- 
bility to pay all costs, and as there is danger 
of imposition by parties able to pay who seek 
a refuge from the liability by appealing to this 
indulgence, it is well enough, it seems to me, 
to follow the strict practice and take the jurato- 
ry caution in all cases. It is presumed that 
the civil or admiralty law originally demanded 
in the juratory caution nothing more than thfr 
security of the parties' oath, but in some modi- 
fications of it in the Scotch courts, and per- 
haps elsewhere, the court requires an inventory 
under oath of the suitor's effects, and these are 
assigned in security of the sums which the 
court may decree. It is possible this applies 
only to that class of stipulations required of a 
defendant or of a plaintiff to pay damages 
and not to mere stipulations for costs or ex- 
penses of the suit. It seems that the civil law 
is more cautious and protective in these mat- 
ters of stipulations to secure parties than the- 
common law. Consult the following authori- 
ties: Ben. Adm. 296; Conk. Pr. 463; 2 Conk. 
Adm. (2a. Ed.) 585; Id.. 119, 109; 2 Pars. 
Adm. (Ed. 1859) 697, 729; 2 Pars. Shipp. & 
Adm. (Ed. 1869) 417, 479; Betts, Adm. (Ed. 
1S38) 27; Id., Append. 433; Cootes, Adm. 52,. 
252; 1 Browne, Civ. Law, 361; 2 Browne, 
Civ. Law. 357, 411: Gierke, Praxis Adm. tit. 
11, 13, 14; 1 Dom. Civ. Law (Strahan Ed. 1722) 
p. 393, tit. "Cautions," bk. 3, tit. 4; Bouv. Diet. 
(Ed. 1870) words "Caution," "Caution Jurato- 
ry," "Juratory Caution," "Juramentum Calum- 
niae;" Polydore v. Prince [Case No. 11,257]: 
The Edwin, 3 Hagg. Adm. 364: Annotated 
Kules Mich. Dist. Rule 9, cites The Sophie. 1 
W. Kob. Adm. 326; The Volant, Id. 383; Tlie 
Franz and Elize, Lush. 377; The Peri, Id. 543; 
The Wild Ranger, Id. 533; The Mary, L. R. 1 
Adm. & Ecc. 335: The Great Britain [Case No. 
5,736]; Polydore v. Prince, supra; The Arctic,. 
Gas© No. 500a]. 



Case Wo. 1,767. 

BRADFORD et al. v. EASTBUBN. 

[2 Wash. G. O. 219.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Pkiscipal a:sd Agext — Eights and Liabilities 

AS TO Third Persons. 

1. An action cannot be maintained against 

the agent, for transactions with his principals 

through him, unless a specific agreement is 

^ [Originally published from the ]MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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made with the agent, that he will he personally 
liable for the acts of his principal. 

2. Where the agent has acted illegally, in re- 
fusing to deliver goods sent by his principal to 
him for others, upon a contract for their sale 
and delivery made with the principal, the rem- 
edy is by action against the principal, and not 
against the agent. 

At law. This was a special action on the 
case. The declaration stated, that a certain 
conversation was had and moved, between 
the plaintiffs and the defendant, concerning 
the importation of books and stationary by 
the plaintiffs, from Longman & Co. of Lon- 
don, for whom the defendant was agent; 
whereupon, in consideration that the plain- 
tiffs had promised and agreed to receive 
from the defendant certain books and sta- 
tionary, on their arrival, and to pay for 
them at the customary prices, at nine 
months from the day of shipping them, the 
defendant agreed that he would order the 
said books and stationary, to be imported 
for them from the said Longman & Co., and 
on their arrival In the United States, he 
would deliver them to the plaintiffs. That 
in part execution of his agreement, the de- 
fendant caused the said books and station- 
ary to be imported for the plaintiffs; that 
they arrived in New-York, consigned to the 
defendant for the plaintiffs; and, although 
the plaintiffs were ready to perform, &c., 
yet the defendant did not deliver, &c., but 
refused, &c. 

Plea, the general issue. The evidence on 
the part of the plaintiffs, was as follows, 
viz.: A circular letter, signed by Longman & 
Co., enclosed to the plaintiffs by the de- 
fendant, stating the terms on which they 
would send books and stationery to book- 
sellers in the United States, viz.: at the 
prices mentioned in a catalogue 'enclosed, 
payable at nine months from the shipping 
of the goods, and stating that all payments 
and orders were to be made through the 
defendant, their agent, at New- York. On 
the 8th of July, 180-5, the plaintiffs -wrote to 
Longman & Co., enclosing an order for a 
parcel of books, which letter they sent to 
the defendant, with a request that he -would 
forward it to Longman & Co.; and mention- 
ing that they would send a duplicate by 
Some other conveyance. On fiie 11th of 
July, the defendant retm*ned an answer, say- 
ing, that the plaintiffs* order should be for- 
■warded in a few days. On the 22nd of 
November, the defendant, by letter, in- 
formed the plaintiffs that the goods had ar- 
rived, consigned to him, and requested that 
they mil give their note, with an endorser, 
for the amoimt, at nine months from the 
date of the invoice, and give their orders 
respecting the goods. The plaintiffs refused 
to give their note, until they should receive 
the invoice, and examine the goods, so as to 
ascertain whether they were conformable to 
order, and the amount was regularly calcu- 
lated. The defendant refused to deliver the 
invoice to the plaintiffs, until the note, with 
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the endorser, was given; upon which the 
plaintiffs abandoned the goods, \mder a dec- 
laration that they should look to the de- 
fendant for damages. 

Witnesses were examined to ascertain the 
damages sustataed by the plaintiffs. 

The court inqmred of Mr. Hallo-well, for 
the plaintiffs, if he thought he could, upon ^ 
this evidence, support his action, which was * 
laid upon a special contract, made -with the 
defendant; whereas it appeared that it was 
made with Longman &, Co., and that the 
defendant only acted as agent? 

Hallowell replied, that although the plain- 
tiffs' letter and order were directed to Long- 
man & Co., yet it is plain, from the agency 
of the defendant in the business, that the 
plaintiffs considered themselves as dealing 
with the defendant personally, and that he 
was to cause the goods to be imported for, 
and delivered to the plaintiffs. Upon the 
merits, he contended, that the condition in- 
sisted upon by the defendant, was in viola- 
tion of the contract, which did not oblige 
the plaintiffs to ^ve a note, much less an 
endorser. The plaintiffs being proved to 
have been a firm of credit and solidity, at 
the time the goods arrived, and since, the 
right to stop in ti'ansitu could not arise. 

Levy, for defendant, insisted that this ac- 
tion would not lie against the defendant. 
He cited 3 P. Wms. 277. 2 Vern. 221. If 
the factor declare his principal at the time, 
he is not personally hable, if he act within 
his authority. 1 H. Bl. 364, as to the right 
to stop in transitu. 

[Verdict for defendant] 

WASHINGTON, Circuit Justice. This is 
certainly a very plain case. If the com-t 
could discover any difficulty in it, we would 
ask you to reserve the point of law, which 
has been raised. But there is no doubt re- 
specting it, and of com-se it is our duty to 
say, that your verdict should be for the de- 
fendant. 

As to the inconveniences stated by the 
plaintiffs' counsel, if agents in cases of this 
kind should not be liable, but persons con- 
tracting with them should be tm-ned over 
to their constituents, across the water, the 
answer is plain. If a merchant here wishes 
for the responsibility of the agent, let him 
take the personal engagement of the agent, 
that the orders sent to his principal shall 
be complied with. If the agent refuse a per- 
sonal liabihty, the merchant can deal with 
the principal or not, as he pleases. But the 
question here is, did the defendant enter 
into the agreement, charged by the declara- 
tion to have been made by him, and denied 
by the plea? There is no other point for 
you to try; for, ho-wever the plaintiffs may 
have been inji.ired, still, if the defendant did 
not promise, as he is charged, the remedy 
cannot be against him. Now it appears to 
us, that the defendant was nothing more 
than a channel of communication between 
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the plaintiffs and Longman & Go. The cir- 
cular letter, containing 'the offer to furnish 
goods, is signed by them; and the answer of 
the plaintiffs, agreeing to import, is address- 
ed, together with their orders, to them. The 
defendant is applied to by the plaintiffs, 
merely to forward their letter, which he 
promised to do, and which promise he per- 
formed. 

The goods were not sent to the plaintiffs 
ty Longman & Co., as they had a right to 
expect, but were consigned to the defendant. 
It is to be presumed, that the defendant 
acted under the direction of his principals; 
but if they or he acted wrong, in refusing to 
deliver up the goods, except upon a condition 
■not warranted by the conti-act, they only can 
be made responsible in this form of action, 
"With whom the contract was made; this 
was Longman & Co., not the defendant. 
Your verdict, therefore, ought to be for the 
^3efendant. Verdict for defendant. 



BRADFORD (FORBUSH v.). 
4,930. 
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Case No. 1,768. 

BRADFORD v. GEISS. 

[4 T^'ash. 0. O. 513.] ^ 

Circuit Court, E. D. Pennsylvania. April 

Term, 1825. 

Pl,EADIXG — ASSWEll — SUFFICIENCT OF DENIAL. 

It is good cause of exception to an answer, 
that to the denial that defendant has no knowl- 
■odge of the facts charged, it is not added "that 
he had no information or belief" of them. 

The plaintiff excepted to the answer, so far 
as it denied that the defendant had any 
Imowledge of the facts alleged in the bill to 
which the answer applied, without adding 
that he had no information or belief of the 
facts. 

THE COURT decided the exception to be 
well taken, and ordered the defendant to put 
in a better answer. 1 New. Ch. Pr. 179. 



BRADFORD v. BCONT. See Case No. 1,217. 
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BRADFORD v. JENKS et al. 

[2 McLean, 130.]^ 

Oircuit Court, D, Illinois. June Term, 1840. 

Receivers — Actions bt in Federal Courts — 
Federal Courts — Jurisdiction — Diverse Citi- 
ZEXsntp — Negotiable Instrdkents — Actions 
ON — Note Payable to Bearer — Who may Sde. 

1. A receiver in the state of Michigan, ap- 
pointed under the act which provides for the 
voluntary dissolution of bank corporations, &c., 
stands in the relation of the assignee of an in- 
solvent debtor. 

2. And if such receiver sue in the courts of 
the United States he must show that the court 

^ [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

' [Reported by Hon. John McLean, Circuit 
Justice.] 



could have taken jurisdiction, as between the 
defendants and the bank. 

3. Though the note, on which the suit be 
brought, be payable to the bank or bearer, the 
receiver can not sue as the bearer of the note, 
as he does not hold it in that right. He does 
not own, except as trustee, the property in the 
note, and did not receive it in the ordinary 
course of business. 

4. A note payable to a payee, named, or bear- 
er, may be sued for, by any person who received 
it in the course of business, in his own name, in 
the courts of the United States, without notic- 
ing the payee named. The promise to pay, is 
as much to the bearer, as to the person named. 

[Cited in Towne v. Smith, Case No. 14,115; 

Cooper V. Thompson, Id. 3,202; Halsey v. 

Township of New Providence, 3 Fed. 367.] 
[See Bank of Kentucky v. Wister, 2 Pet. (27 

U. S.) 319; Bonnafee v. Williams, 3 How. 

f44 U. SO 574; White v. Vermont & M. R. 

Co., 21 How. (62 U. S.) 575; Halstead v. 

Lyon, Case No. 5,96S; Sackett v. Davis, Id. 

12,203.] 

5. Quere,— Whether the assignee of an insol- 
vent can sue, in his own name, in a foreign jur- 
isdiction. 

[See Holmes v. Sherwood, 16 Fed. 725; 
Chandler v. Siddle, Case No. 2,594; Brig- 
ham V. Luddington, Id- 1,874.] 

[At law. Action by Vincent L. Bradford, 
receiver of the Berrien County Bank, against 
Levi Jenks and others on a promissory note. 
Plaintiff's demurrer to plea of defendant 
sustained.] 

Mr. Goodrich, for plaintiff. 

Mr. Arnold, for defendants. 

OPINION OF THE COURT. The plain- 
tiff, who is a citizen of Michigan, in his dec- 
laration, states th'at the defendants, on the 
14th of February, 1838, at Niles, Berrien 
county, state of Michigan, gave their note, by 
which they promised to pay the President, 
Directors & Co, of the Berrien County Bank, 
or bearer, three thousand dollars, at their 
bank in Niles, Berrien county, Michigan; 
the two first as principals, and the others as 
seciurities, for value received, twelve months 
after date. And that afterwards, at Niles, 
aforesaid, to wit, 1st Januaiy, 1839, the said 
promissory note came into the hands and 
possession of the said plaintiff, for a good 
and valuable consideration, by him then and 
there paid, &c. 

The defendants pleaded, that Hie note did 
not come into the hands of the plaintiff for 
any good or valuable consideration, by him 
then and there paid; nor did the said plain- 
tiff become the lawful bearer and holder of 
said note, in manner and form, &c. And they 
say, after the said note became due, to wit, 
1st March, 1839, to wit, at Berrien, in Michi- 
gan, such proceedings were had; that the said 
plaintiff became, and was appointed, the re- 
ceiver of the Berrien County Bank, who was 
then and there appointed by law to take 
charge of the effects of said bank, and au- 
thorized to receive and collect the same; that 
the note was a part of the effects, and came 
to the plaintiff's hands as receiver, and not 
otherwise. And the defendants aver, tliat 
the stockholders of the bank are not all resi- 
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dents of the state of Micliigan; and that 
some of them are citizens of the state of 
Illinois, the same state of which the defend- 
ants are citizens, and they pray judgment, 
&c. Demurrer to plea, &c. 

The act of Michigan, referred to, was 
passed the loth April, 1839 [Sess. Laws, 94], 
and is entitled "An act to provide for the 
voluntary dissolution of corporations, and to 
prescribe the duties of receivers in chancery, 
in certain cases," &c. The 10th section pro- 
vides that "such receivers, when appointed, 
shall be vested with all the estate, real and 
personal, of such corporation, from the time 
of their havmg filed the security, hereinbe- 
fore required, and shall be trustees of said 
estate for tlie benefit of the creditors of such 
corporations, and for the benefit of its stock- 
holders." And the 25th section provides: 
"Whenever a receiver of the property or ef- 
fects of a corporation has been appointed 
before its dissolution, or afterwards, new 
suits may be brought, and carried on by 
such receivers, either in their own names, or 
in the name of the corporation for which 
they shall have been appointed; but no new 
suit shall be brought in the name of a cor- 
poration after it shall have been dissolved, 
or after the expiration of its charter." 

The demurrer admits the truth of the plea; 
but the plaintiff insists that the note, on 
which the action is brought, is made payable 
to bearer, and that the plaintiff has a right 
to bring the action in his own name, having 
come lawfully into the possession of the note, 
without stating from whom he received it. 
In the case of Bank of Kentucliy v. Wister, 
2 Pet. [27 U. S.] 326, the court say: "The 
other point has relation to the form of the 
bills, which are made payable to individuals 
or bearer, concerning which individuals there 
is no averment of citizenship, and which, 
therefore, may have been payable, in the 
first instance, to parties not competent to sue 
in the courts of the United States. But this, 
also, is a guestion which has been considered 
and disposed of in our previous decisions. 
This court has uniformly held, that a note 
payable to bearer, is payable to any body, 
and not affected by the disabilities of the 
nominal payee." The promise is in the al- 
ternative, to pay the person or corporation 
named, or bearer; and the obligation to pay 
the bearer, is as strong as to pay the payee, 
named in the note. These being the original 
terms of the note, it is unnecessary to aver 
or prove any assignment or transfer of the 
note to the holder. It is proper that he 
should set out, in his declaration, as the 
plaintiff has done in this case, that the note 
came into his hands for a valuable consid- 
eration. The possession of the note is pi-ima 
facie evidence that the holder received it in 
the course of business; and the manner of 
receiving it, or the .consideration paid, need 
not be proved, imless it shall become neces- 
sary from the plea or defence set up by the 
maker of the note. But, in this case, the plea 
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negatives the presumption, by stating that the 
plaintiff came into the possession of the note, 
not in the course of business and for a val- 
uable consideration, but as the receiver of 
the bank, acting under a special law, and 
for the benefit of the creditors and stock- 
holders of the bank. He acts as trustee, and 
not in his own right. The property of the 
note is vested in him, in his fiduciary charac- 
ter only, the same as an administrator, or 
the assignees of a bankrupt. Can he, then, 
be considered as the bearer of the note, in 
a commercial sense of the term? which is 
the light in which he must be considered, as- 
having a right to bring the action in his own 
name. The note, being payable to bearer, 
passes by delivery; and, any payment made- 
to the bank, or to any prior holder, can not 
be good, unless made to the holder of the- 
note, and a notice of such payment be given 
to the person who subsequently receives- ' 
the note, in the com'se of business, and be- 
fore he receives it. In this case, it will not 
be contended that the defendants may not 
show a payment to the bank, or any matter 
of offset, which might be pleaded, if the- 
suit were brought in the name of the bank. 
From tliis it appears, that if the suit may- 
be brought in the name of the receiver, he- 
can not be treated as having the right of 
property in the note, but as a mere agent or 
trustee for the bank. An executor or ad- 
ministrator can not sue, as such, beyond 
the jurisdiction which confers his power, un- 
less the laws of the foreign jurisdiction shall 
authorize him to do so. And why does' not 
this principle apply to the receiver in this 
case? There seems to be a strong analogy 
in the two cases. Under the 11th section 
of the judiciary act of 1789 p. Stat 78], no 
assignee can bring an action in the federal 
com-ts, unless, as between his assignor and 
the defendant, the court bad jurisdiction. 
And this must be shown in the, declaration. 
[MoUan V. Torrance] 9 Wheat [22 U. S.] 
537. This note came into the possession of 
the plaintiff, not in the course of business- 
and for a valuable consideration, but as as- 
signee, in the manner stated in the plea. 
And, this being the case, a question arises, 
whether the declaration is not defective, 
in not setting forth, the assignment. 

A case in all respects analogous to the 
one under consideration, is, where an insol- 
vent assigns his effects for the benefit of his- 
creditors. The legal right to the property 
is vested in the assignee, and he may sue 
in his fiduciary character. In the case of 
Sere v. PItot, 6 Oranch [10 U. S.] 332, the 
supreme court decided, that a general as- 
signee of the effects of an insolvent can 
not sue in the federal courts, if his assignee- 
could not have sued in those courts. This 
conclusion is arrived at by the court, on a 
particular examination of the language and 
object of the act of congi'ess, which applies 
to the subject In the above case the plain- 
tiffs wei*e aliens, but the insolvent assignor 
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was a citizen of Louisiana; and, as lie could 
not sue in the federal court of Louisiana, 
the com't held that his assignees could not. 
In this respect, a distinction is made be- 
tween the assignees of an insolvent, and ex- 
■ecutors or administrators; for the latter may- 
sue or be sued, if they are citizens of a dif- 
ferent state from the other party, although 
their testators, or intestates, had not this 
right. [Childress v. Emory] 8 Wheat. [21 
U. S.] 042. No distinction can be drawn 
between the duties and powers of the plain- 
tiff as receiver, or assignee of the bank, and 
the assignee of an insolvent, which shall 
place them on different pi*inciples in regai'd 
to the right of suing in the federal courts. 
They are both assignees, in law, of the ef' 
fects of insolvents, and their duties are sub- 
stantially the same. From this view, the 
authority cited from Cranch, must be con- 
clusive. 

The plaintiff can only sue as assignee; and 
he attempts to maintain the action in his 
own name, as the bearer of the note, to 
whom the promise of payment was original- 
ly made. We thinlx this can not be done, 
in the face of the facts stated in the plea. 
The demurrer reaches the declaration, and, 
taking it, in connection with the plea, it ap- 
pears that the plaintiff has mistaken the 
right by which he may sue; and that, if the 
suit be brought by him as assignee, it can 
not be maintained, as a part of the stock- 
holders of the bank are citizens of Illinois, 
and were so, when the action was com- 
menced. We are also inclined to think, 
though it is unnecessary to decide the point,- 
that if the assignee bring a suit for the bene- 
fit of the bank, in any other state than that 
■of Michigan, he must bring the suit in the 
name of the bank. It is clear that, in seek- 
ing a remedy in a foreign jm'isdiction, he 
must seek it in pursuance of the recognized 
forms of procedmre in such jurisdiction; 
and, if there be no authority under which 
a foreign assignee of an insolvent can sue 
in his own name, the name of the assignor 
must be used. 2 Pet. Dig. 6S5. The de- 
murrer to the plea is sustained. 
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BRADFORD (THOMSON v.). See Case No. 
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Case Wo. 1,770. 

The BRADICH JOHNSON. 
[10 Chi. Leg. News (1878) 353.] 
District Court, S. D. Alabama.* 
Admiralty — Libel fok State and Cou:^Tr Tax- 
es — Lies rou Supplies — Moktgage Lien — Piu- 

OltlTY. 

1. A claim for state and county taxes assess- 
■ed against a steamboat, is one arising under 

* [Reversed by circuit court in Baldwin v. The 
Bradish Johnson, Case No. 798.] 



state laws, and in which there is no maritime 
quality or character, and is not the subject of 
libel in a court of admiralty. 

2. Though no lien arises under the maritime 
law, for supplies and materials furnished a ves- 
sel at the home port, and though the state can- 
not confer jurisdiction upon federal courts, yet 
it can give a lien for a claim arising out of a 
maritime contract, and such lien can be en- 
forced in the admiralty courts. The law of 
Alabama having created a lien upon vessels for 
supplies and materials furnished in the home 
port, such a claim outranks a claim under a 
mortgage, and should first be paid. 

[Cited in The Theodore Perry, Case No. 13.- 
879; The Guiding Star, 9 Fed. 524.] 

[Reversed in Baldwin v. The Bradieh John- 
son, Case No. 798.] 

[On exceptions to commissioner's report 
[In admiralty. Libel by Edward Baldwin 
against tlie steamer Bradieh Johnson, .1. 
M. Stone, and J. H. Stone, claimants. Otiier 
creditors intervened, claiming liens for sea- 
men's wages, supplies furnished in home 
and foreign ports, etc. E. B. Lott, tax 
collector of Mobile county, claimed a lien 
for taxes, and Charles Gavaroe, Jr., claimed 
a lien by virtue of a mortgage. There was 
reference to a commissioner to report a 
scheme of disti'ibution. Report confirmed.] 

W. G. Jones and T. H. McCartney, for 
exceptions. 
J, L. Smith, contra. 

BRUCE, District Judge. The first excep- 
tion which I shall notice is that filed on be- 
half of E. B. Lott, tax collector of Mobile 
county, Alabama- It appears that state 
and county taxes had been levied upon 
said steamboat, for the years 1876-7, which 
are unpaid. The steamboat was registered 
in the city of Mobile, and under the laws of 
Alabama was there liable for state and 
county taxes. It is claimed that a tax due 
to the state which is made a lien unon the 
property, must from its nature be pai*a- 
mount, and take precedence of all daims 
due to individuals. It is to be observed, 
however, that this is a court of admiraltj' 
and maritime jurisdiction, and the Question 
arises, can this court take jurisdiction of a 
claim which has in it no maritime nuality 
or character? True, the claim for state and 
county taxes due and unpaid is, under the 
revenue law of the state, made a lien upon 
the property, but it is not a maritime lien, 
and the state cannot confer jurisdiction upon 
this cotu't The claim is one which is not 
the subject of a libel in an admiralty court, 
and the com*t has no jurisdiction of the 
claim, and cannot enforce the lien. The 
claim of the tax collector of the city of 
Mobile, for taxes alleged to be due the eitj' 
of Mobile, rests upon no higher groimd than 
the claim for state and county taxes, and 
these claims are postponed until the mari- 
time claims are paid. 

The next exception which I shall notice is 
that of Charles Cavaroe, Jr., the assignee of 
a mortgage which was given by the owners 
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•of the steamboat to secure certain notes for 
part of the purchase money of said steam- 
boat, "which mortgage was duly filed for rec- 
ord in the custom house, in the city of Mo- 
bile, as provided by act of congress, px'ior to 
tlie accruing of the claims for supplies and 
materials furnished, and repairs done at Mo- 
"bile, the home port of the steamboat. The 
proposition is, that the mortgage claim ont- 
xanks the claims for supplies and materials 
■fui'nished, and repairs done at the home 
port, and should be first paid. Though no 
lien arises imder the maritime law for sup- 
plies and materials furnished, or for repairs 
■done at the home port, as held by the su- 
preme court of the United States, in the case 
of The Lottawana, 21 Wall. [88 U. S.] 558, 
yet these idaims arising, as they do, upon 
maritime contracts, are within the admiral- 
ty and maritime jurisdiction, and although 
the state cannot confer jmlsdiction on the 
United States com-ts, yet it can give a lien 
for a claim arising out of a maritime con- 
tract, and the lien, when thus given, can be 
■enforced in the admiralty courts of the Unit- 
•ed States. This view of the subject is sus- 
tained by the case of The Lottawana, above 
■cited. 

The law of Alabama, which creates do- 
mestic liens upon .vessels, is to be foimd in 
chapter 8, § 3465, of the Revised Code, and 
Is as follows: "Section 3465. Lien Declared. 
A lien is hereby created on all ships, steam- 
Tjoats.-and other water crafts, Vhether the 
•same be registered, enrolled, licensed, or not, 
that may be built, repaired, fitted, furnished, 
supplied or victualled within this state; for 
work done, or materials supplied by any 
person within this state; for or concerning 
the building, repairing, fitting, furnishing, 
supplying or victualling such ships, steam- 
"boats or other water crafts; and for the 
wages of the masters, laborers, stevedores 
:and shipkeepers of such vessels, steamboats, 
•or other water crafts, in preference to other 
debts due and owing from the owners there^ 
of, which said lien may be asserted in any 
■court of competent jm'isdiction." It ap- 
pears, then, that the law of Alabama has 
created a lien in favor of those who furnish 
materials and supplies to vessels at the home 
ports within the state. "We have already 
seen that it is competent for a state to create 
such a lien in favor of a claim arising out of 
a maritime contract, and it follows that such 
a claim outranks a daim under a mortgage, 
and is to be first paid. In support of , the 
contrary view, the following cases are cited: 
The John T. Moore [Case No. 7,430]; The 
Grace Greenwood [Id. 5,652]; The Kate 
Hinchman [Id. 7,620]. The two latter cases 
seem to sustain the position taken, but the 
case of the John T. Moore does not sustain 
that position, as the following quotation 
from the opinion of the court will show: 
"The claims for materials and supplies fur- 
Tiished, and repairs done in the home port, 
Sjy libellant and others, cannot take preced- 



ence over the Moore mortgage and Coyle 
claim, as such claims were not recorded un- 
der the state law, so as to acqiure a lien 
against thu"d persons;" from which lan- 
guage there is a dear implication that if 
these claims had been recorded, and the 
state law fully complied with, they would 
have been entitled to priority. There is the 
same implication in the case of The Lotta- 
wana, above cited; and in the case of The 
Alice Getty [Case No. 193]— Withey, J.— it is 
held that mortgage liens are postponed to all 
maritime claims, whether they arise imder 
the general maritime law or by the local law 
of the state, a lien is given. 

It is to be observed that the law of Ala- 
bama, above cited, does not require daims 
for materials and supplies furnished at home 
port to be recorded in order to make them a 
lien against third persons. In this respect 
the law of Alabama differs from the law of 
Louisiana and other states. In this case, 
the state law granting the lien was fully 
complied with, and therefore these daims 
for supplies and materials furnished at home 
port take precedence of the mortgage daim 
here set up, and are to be first paid. It is so 
ordered. 



Case IsTo. 1,771. 

BRADISH 7.. The FEIENDSHIP. 

Shipping — ^Embezzlement of Cargo — Contribu- 
tion BT Crew. 
[Cited in Abb. Shipp. 653, note, to the point 
that all the seamen on a vessel have been held 
liable to contribution for embezzlements from 
the cargo, where there was no reason to im- 
pute to them any participation in the act or the 
plunder. Nowhere reported; opinion not now 
accessible.] 



BRADISH JOHNSON, The (BAL0WIN v.). 
See Case No. 798. 

BRADISH JOHNSON, The (BROWN v.). 
See Case No. 1,992. 



Case Wo. 1,772. 

In re BRADLEY. 

[2 Biss. 515.] * 

District; Court, E. D. Wisconsin. April Term, 
1871. 

JBankkdptcy — Holder of Firm Note Indorsed 
BT Individdal Partner mat Prove against 
Both Estates. 

1. A bank having discounted a note made by 
a firm to one of the partners, and indorsed by 
him, is entitled to prove the debt against the 
estate of the firm and of the individual partner. 

[Cited in Re Knight, Case No. 7,880; Re 

Long, Id. 8,476.] 
[See Stephenspn v. Jackson, Case No. 13,374. 

Under act of 1841, see In re Farnum, Id. 

4,674.] 

2. The form of the contract or obligation of 
the maker and indorser should not prejudice 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the legal rights of a creditor claiming distribu- 
tion of assets in bankruptcy. 

In bankruptcy. The firm of H. 0. Bradley 
& Co., composed of Henry O. Bradley, Henry 
A. AViUiams and Charles Campbell, wei-e ad- 
judicated bankrupts in this com't on their 
own petition. One of the debts proven 
against the firm, and also against Charles 
Campbell, was a note for $1,tjv.o, signed in 
the firm name, payable thirty days after date 
to 0. Campbell or order, at the National Ex- 
change Bank of Milwaiikee, and indorsed to 
the bank by Campbell. The note, not being 
paid at maturity, was protested. The debt 
was proved by tie bank both as a debt of the 
firm and of Charles Campbell. Objection was 
made by the creditors of Charles Bradley to 
this last claim, on the gx*ound that the debt 
was only provable against the assets of the 
firm. The cashier of the bank testified that 
the bank frequently loaned money to H. C. 
Bradley & Co., either on collaterals or on the 
indorsement of Campbell, whicli was consid- 
ered good, and added to the security of the 
firm. The note was discounted by the bank 
for the firm of H. C. Bradley & Co. [Objec- 
tion overruled.] 

Palmer, Hooker & Pitkin, for creditors. 
Jenkins & Elliott, for assignee. 

MIIiLER, District Judge. It is apparent 
that the note is a debt of the firm, and that 
the indorsement created a personal liability of 
Campbell, and that such was the understand- 
ing of the parties when the note was discount- 
ed by the bank. The indorsement of Camp- 
bell w^as accepted in lieu of collaterals. The 
protest and notice boimd Campbell as an in- 
dorser. The nde in England excluded the 
double proof of a debt, as claimed in this 
case, but not with the approbation of the 
courts of the realm. In several cases the 
rule was enforced wbile the judges in their 
opinions doubted its soundness or propriety. 
There is no good reason for requiring a cred- 
itor to elect of which fund he will claim his 
dividend. 

The banki-upt acts of 1841 [5 Stat. 447] 
and of 1867 [14 Stat. 535] are similar in their 
provisions in regard to distribution of assets 
in cases of banlu'upt firms and individuals. 
The English rule has not been adopted in the 
United States. In Re Fai-mim [Case No. 4,674] 
it is decided by the district coTurt of Massa- 
chusetts that under the act of 1845 where a 
partnership and the individual members 
thereof were declared banlvrupts, a creditor 
who presented a bill of exchange drawn by 
the firm and endorsed by one of the partners, 
was entitled to a dividend from the joint es- 
tate of the firm, and the separate estate of 
the partner. The same ruling was made, 
under the same act, by the circuit court for 
Massachusetts district. Ex parte Babcock, 
[Id. 696]; also, Storj% Partn. §§ 376, 377. 
Similar adjudications have been made under 
the act of 1SG7. In the case of Mead v. Na- 



tional Bank of Fayetteville [Id. 9,366] the- 
banki'upts had been partners in business,, 
and their indebtedness consisted in part of 
sundry notes of the firm as maker, with the 
name of one of the fix'm on each as indorser. 
The court, in an elaborate opinion by Judg& 
Hall, came to the conclusion and ordered 
that the notes were provable both against 
the firm and each individual indorser. The- 
same principle is decided by Judge Blatch- 
ford, of the southern district of New York in 
Be Bigelow [Id. 1,397]. 

I think the com-t has no judicial power to 
restrict the right of a creditor to pursue the- 
joint and several debtors for the collection 
of his debt in any manner known to the law. 
Nor can the mei'e form of the secm-ity or evi- 
dence of indebtedness conti-ol in respect to- 
the question whether the debt must be proven 
in bankruptcy proceedings against the part- 
nership, or against the separate estate of one- 
of the firm. The creditor must be permitted 
to prove his debt according to the contract^ 
and to receive dividends from both joint and 
individual assets. The objection is over* 
ruled. 

NOTE [from original report]. Consult In re- 
Knight [Case No. 7,8S0], where the English 
rule, in cases where there are no partnership 
assets and no solvent partner, is approved, and 
the Massachusetts eases examined. 



BRADLEY (ADAMS v.). See Case No. 48. 



Case No. 1,773. 

BRADLEY v. BOLLES. 

[1 Abb. Adm. 569.] ^ 

District Court, S. D. New York. Nov. Term,. 
1849. . 

Maritime Liess — Repaiks and SuppjjIes. 

Work done upon a vessel in the dry dock, ia 
scraping her bottom preparatory to coppering 
her, is not of a maritime character; and com- 
pensation for such labor cannot be recovered in 
a court of admiralty. 
[Cited in Cunningham v. Hall, Case No. 3.- 
481; The Canada, 7 Fed. 122. Cited, but 
not followed, in The George T. Kemp, Cas& 
No. 5,341. Disapproved in The Vidal Sala^ 
12 Fed. 208, 211.J 
Compare the cases of Cox v. JNIurray [Case 
No. 3,304] ; Gurney v. Crockett [Id. 5,874.1 

In admiralty. This was a libel in perso- 
nam filed by John Bradley against one Bolles^ 
master of the ship William B. Travis, to re- 
cover foi* work done in sa'aping and clean- 
ing the hull of that vessel. It appeared that 
the respondent's vessel being in the dry dock 
for repairs, the libellant was employed by 
the respondent to scrape her bottom, clear it 
of barnacles, &c. This work was necessary 
to prepare the vessel to be coppered. The- 
work having been done, the libellant brought 
this suit to recover the price agreed on there- 
for. The respondent objected that the coiu't 

^ [Reported by Abbott Brothers.] 
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had no jurisdiction over such, a demand. 
[Lihel dismissed.] 

Alanson Nash, for libellant 
W, K. Beehe, for respondent. 

BETTS, District Judge. The services for 
which the libellant claims to recover in this 
suit, were not rendered in putting repairs 
upon the ship, or in doing any thing to- 
wards her betterment, which was to continue 
and run with her. Her bottom was to be 
scraped and cleared from mud and barna- 
cles. This was shore work, requu'ing no me- 
chanical skill, and is ordinarily performed 
by mere laborers, and has no more the char- 
acter of a maritime service than sweeping 
or washing the bottom or deck of a vessel 
would have. Neither the marine law or state 
statute creates a lien upon a vessel for men- 
ial services of that character. The contract 
or service did not relate to repairs put upon 
the vessel, or any betterment attached to 
her and promoting her safety or navigation. 
Both were preliminary to the reparation in- 
tended to be put upon her. Removing im- 
pediments to that work by cleaning -her bot- 
tom, was of the same class of service as tak- 
ing out of the way any other kind of ob- 
struction to the work, and contains no in- 
gredient raising it in law aljove the quality 
of common work and labor. This coui*t has 
repeatedly held, that contracts of that de- 
scription do not constitute a lien upon ves- 
sels which can be enforced in admiralty. 
The Amstel [Case No. 339]; The Joseph Cu- 
nard pCd. 7,535]; The Harriet [Id. 6,097], 
Lib.el dismissfed. 



BRADLEY (CHESAPEAKE & O 
CO. v.). See Case No. 2,646. 
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CANAL 
See Case No. 2,940. 



Case No. 1,774. 

BRADLEY et al. v. CONNER. 

[5 Craneh, C. G. 615.]^ 

Circuit Court, District of Columbia. Nov. 
Term, 1839.- 

Tasation— Collection — Sale for Nonpayment 
— ^Landloud and Tenant — Reooveky op Pos- 
session. 

1. A tax-sale of part of a lot in the city of Wash- 
ington in December, 1835, was held to be void, 
because the number of the lot, of which the 
premises in dispute were a part, was not men- 
tioned nor stated in the advertisement of the 
sale, as required by the charter of Washington 
of 1820, § 10, and the act of 26th of May, 1824 
[4 Stat. 75]. 

[See note at end of ease.] 

[See Raymond v. Longworth, Case No. 11,- 
595; Brettaugh v. Coal & L:on Co., Id. 
1,846.] 

^ [Reported by Hon. William Craneh, Chief 
Judge.] 

* [Reversed by the supreme court in Connor 
V. Bradley, 1 How. (42 U. S.) 211.] 
aFED.CAS. — 72 



2. If there be a. lease for years, with right 
of reentry for non-payment of rent, and sis 
months' rent be in arrear, and no sufficient 
personal property on the premises to countervail 
the rent arrear, the lessor may, under the stat- 
ute of 4 Geo. 11. c. 28, which is in force in the 
county of Washington, recover in ejectment, 
as if he had made a strict demand of the rent, 
and had entered. 

3. But the lessor cannot recover while the 
lease is in full force; and it is in full force, 
unless forfeited by the right of reentry, and 
the proceeding to serve a declaration in eject- 
ment according to the provisions of that stat- 
ute; sis months' rent being arrear and not suf- 
ficient goods on the premises to countervail the 
rent. 

[See note at end of case.] 

At law. Ejectment [by Henry Bradley 
and wife's lessee against Mary .Ann Con- 
ner] for "a certain piece or parcel of gi'ound 
•in the city of Washington and county afore- 
said, and being part of square numbered 90& 
upon the plan of the sa'id city, beginning for 
the said part thirty-four feet north from the 
south-west corner of the said square, at the 
intersection of L street south, and 7th street 
east, and running thence on the line of said 
7th street east, thirty-five feet north; thence 
east thirty feet; thence south thirty-five feet; 
thence west thirty feet to the beginning."^ 
On the trial of the cause, it appeared that 
William Prout, being seized in fee of the 
premises, on the 20th of February, 1807, de- 
mised the same to Joseph B. Parsons for 
ninety-nine years, renewable forever, at the 
annual rent of §35, dear of all taxes, etc., 
with leave to purchase the fee simple upon 
payment of $193.87, with a clause of re- 
entry for non-payment of rent. Parsons en- 
tered under the lease, and continued in pos- 
session, paying the rent and the taxes, until 
his death in 1813, leaving a widow, who 
remained in possession, and several children, 
of whom the defendant is one. The widow 
continued in possession imtil the death of 
Mr. Prout in 1823, having previously paid 
him $100 on account of the purchase of the 
fee-simple. Some time after his death she 
abandoned the possession of the premises to 
the defendant, who took possession thereof, 
claiming to hold the leasehold estate, with 
the knowledge and consent of the widow 
and the other children of Parsons, and pay- 
ing the rent and taxes. In 1831, by a par- 
tition among the children of Mr. Prout, the 
premises were assigned to Mary Bradley, 
one of the lessors of the plaintiff, to whom 
the defendant thereafter paid the rent, but 
neglected to pay the taxes to the collector, 
for the 3-ears 1831, 1832, 1833 and 1834, 
amounting to $44.13, and suffered the prem- 
ises to be sold for that amount, and the ex- 
penses of sale by the collector, to one Ad- 
dison Nailor, who obtained a certificate of 
pm-chase, which he assigned to the defend- 
ant; but the assignment was afterwards 
cancelled, and after the expiration of the 
time for redemption, the said Nailor con- 
veyed the premises to the defendant in fee- 
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simple, Tvlio tlience-forth claimed to hold the 
same as a fee-simple estate in her own 
rifflit. and adversely to the lessors of the 
plaintiff. At the time of the commence- 
ment of this suit, more than six month's 
rent was in arrear, and no sufficient goods 
were on the premises to counter vail the rent 
arrear. In the collector's advertisement of 
the sale of the properts' for the non-payment 
of the taxes, it is described thus: "To whom 
assessed. Parsons, Joseph B.; heirs of; 
square 906; part, and imp. Beginning- thir- 
ty-foiu" feet from the south-west corner of 
said square, running thence north," etc., as 
before stated. 

JIi-. Bradley, for plaintifT. 
Brent & Brent, for defendant. 

THE COURT refused to instruct the jury, 
at the prayer of the defendant, that the 
plaintift could not recover upon the evidence 
given on his part; and at the prayer of the 
plaintifiE insti-ucted the jury, "tliat if they 
should be of opinion from the evidence afore- 
said, that the heirs of the said Joseph B. 
Parsons, in the said advertisement named, 
were not at the time of the publication of 
the said advertisement the true and actual 
lawful owners of the premises advertised in 
their name as aforesaid; that the said square 
Xo. 906 had before that time been divided 
into lots and that the number of the lot, of 
which the said premises were a part, was 
not mentioned or stated in the said adver- 
tisement, then tlie said tax-sale of the said 
premises, was void, and the aforesaid deed 
from the mayor of the city of Washington 
to the said Addison Nailor, fm'nishes no 
gi'ound for defence in this action." 

Yerdict and judgment for the plaintiff. 

[NOTE. Reversed by the supreme court be- 
cause of plaintiffs' failure to make a proper 
commou-Iaw demand of the rent, or to com- 
ply with the provisions of the statute of 4 Geo. 
II. c. 28, relative to proof that no distress had 
been made. The substance of the reasons for 
reversal are gi\en by Mr. Justice Daniel, as 
follows: "It is a settled rule at the common 
law that, where a re-entry is claimed on the 
ground of forfeiture for nonpayment of rent, 
there must be proof of a demand of the pre- 
cise sum due, at a convenient time before sun- 
set on the day when the rent is clue, upon the 
land, in the most notorious place of it, even 
though there be no person on the land to pay. 
1 Saund. 287, note 16, in which are cited 1 
Leon. 305; Cro. Eliz. 200; Plowd. 172b; 10 
Coke. 129; Co. Litt. 201b; 4 Leon. 117; 7 
Term R. 117; and numerous other authori- 
ties. See, also, tipon the same point, Doe v. 
Paul, 3 Car. & P. 613, 14 E. C. L. 4S3, and 
Roe V. Davis, 7 East, 363. In this case no 
proof is adduced or even pretended of a com- 
pliance with any one of the requisites just enu- 
merated. But this suit is said not to be prose- 
cuted upon rides of practice at the common law, 
but under the authority of the statute of 4 
Geo. n. c. 28, which is in force in Washington 
countv. * * * In Doe v. Lewis, 1 Burrows, 
619, 620, the court say that this statute pre- 
scribes a method of proceeding in ejectment in 
two cases, viz.: one in case of judgment 
against the casual ejector; the other in case 
of its coming to trial. In the former an affi- 



davit must be made in the court where the suit 
is dependinj? that half a year's rent was due 
before the declaration was served, and that no 
sufficient distress was to be found on the prem- 
ises countervailing the arrears then due, and 
that the lessor tad power to re-enter; in the 
latter (that of a ti-ial) the same things must be 
proved upon the trial. Therefore it is held that 
this statute does not extend to cases where 
there is a sufficient distress upon the premises, 
and consequently in such cases the lessor must 
proceed at common law as before the statute. 
To the same effect is the decision in Doe ex 
dem. Forster v. Wandlass, 7 Term R. 117. It 
has been expressly ruled that under the stat- 
ute of 4 Geo. II. there must be proof that on 
some day or period between the time at which 
the rent fell due and the day of the demise 
there was not a sufficient distress on the prem- 
ises {Doe ex dem. Smelt v. Fuehau, 15 East, 
286); and, further, that evidence must be ad- 
duced showing an examination of every part 
of the premises. * * * 2 Brod. & B. 514, 
6 E. C. L. 2.33. The proofs by the plaintiff in 
ejectment fall short of the requirements_ of the 
statute in the following particulars, viz.: In 
failing to show that any examination had been 
made to ascertain what amount of personal 
propertv was upon the premises at any time, 
or that there was any one day or period of time 
between the accrual of the rent for six months 
and the date of either demise at which there 
was a deficiency of personal property on the 
premises countervailing (to adopt the language 
of the courts) the arrears then due." Connor 
V. Bradley, X How. (42 U. S.) 211.] 



Case 'No. 1,775. 

BRADLEY et al. v. CONVERSE et al. 

[4 Cliff. 366.P 

Circuit Court, D. Massachusetts. May Term, 

1876. 

Equity— Pleading anb Proof— Vaeiaxce— Ouio- 
iNAL Bill— Requisites. 

1. The allegations and proofs, in suits in eq- 
uity, must set forth and support the same 
cause of action. A party cannot state one case 
in his bill of complaint, and make a different 
one by his proofs. 

2. Pacts necessary to maintain the suit, and 
obtain relief, must be stated in the bill. Re- 
lief cannot be granted for matters not charged. 

3. The bill in this case charged, in effect, 
that the respondents, being officers of a cor- 
poration, undertook, in its behalf, to take up 
certain of its bonds called Norfolk county 
bonds, the corporation having deposited with 
the respondents certain other bonds, called 
Berdelt bonds, upon which to raise money 
wherewith to buy the Norfolk bonds, and that 
the respondents charged extortionate commis- 
sions on settlement, in violation of their trust 
and duty. The proofs tended to show the facts 
to be that the respondents bought up the Nor- 
folk county bonds, and sold them to the cor- 
poi-ation at an extortionate rate; that one of 
the respondents received cash for his interest, 
and the other part cash and part notes of the 
corporation, with Berdell bonds at fifty per cent, 
as collateral; that the collateral had been 
sold, and not enough reaUzed to pay the notes 
of the corporation. Held, the allegations in the 
bill, and the facts as exhibited by the proofs 
on the record, did not agree. 

4. No decree can be founded upon matters 
not in issue between the parties. If the bill 
sets up a case of fraud, the complainant is not 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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ontitled to relief by establishing some one or 
more of the facts independent of fraud, al- 
thoui?h the facts might create a case under a 
wholly distinct head of equity. 

5. A party may frame his bill in the alter- 
native, if the title to relief will be the same in 
either alternative, although the case be pre- 
sented UDon allegations resting on wholly dis- 
tinct and independent grounds. 

In equity. This was a bill charging that 
the respondents [James W. Converse and 
Henry N. Fai-well], as agents and trustees of 
a certain railroad corporation [the Boston, 
Hai'tford & Erie Railroad Company] to buy 
up certain mortgage-bonds of the same, had 
"bought many of the bonds at less than their 
par value and had charged the corporation, 
on settlement, the full par value of the 
bonds, and that they had made extortionate 
charges in the said settlement The prayer 
•of the bill was that the respondents might 
be decreed to render an accoimt of all money 
paid for the bonds; to produce vouchers; 
that they might be decreed to pay over all 
money found due the complainants [Charles 
"S. Bradley, Charles R, Chapman, and George 
M. Barnai'd] as assignees in bankruptcy of 
the corporation. Farther details of fact will 
Ije foimd in the opinion, as they become req- 
uisite to an understanding of the case. [En- 
try of decree dismissing bill deferred to en- 
able complainants to move for leave to 
amend.] 

G. S. Bradley and James J. Storrow, for 
•complainants. 

B. F. Brooks and M. Storey, for respondent 
James TV. Converse. , 

B. F. Butler and E. L. Barney, for re- 
spondent Henry N. Farwell. 

After the first argument^ the cotirt made 
the following order: 

CLIFFORD, Circuit Justice. Ordered, that 
the case be reargued, in writing, on the fol- 
lowing questions:— Sufficient appears to show 
that the bill of complaint proceeds upon the 
ground that the respondents imdertook, in 
Tiehalf and for the benefit of the railroad 
•company, to take np and pay the outstand- 
ing Norfolk Coimty Railroad bonds, and that 
the railroad company to supply them with 
funds for the purpose, placed bonds, secm-ed 
T)y its own property, in their hands. Instead 
of that, the px*oofs show, or tend to show, 
that the respondents proceeded without au- 
thority throughout, and that the bonds used 
to procure the fimds were never placed in 
their hands bylthe railroad company. Sup- 
pose the theory of the proofs is correct, can 
the court grant relief under the present bill 
•of complaint? 

The following opinion was delivered after 
the reargument made in compliance with the 
above order: 

CLIFFORD, Circuit Justice. Equity un- 
doubtedly has jm-isdiction, in cases of trust 
■SLUd. fi-aud, to compel an account and afford 



relief; but the rule is well settled, by re- 
peated decisions, that the allegations and 
proofs in such a suit, whether it be to en- 
force a trust or to annul a fraud, must set 
forth and support the same cause of action, 
or, in other words, a party in such a suit is not 
allowed to state one case in his bill of com- 
plaint or answer, and make another and a 
difEerent one by his proof,— the rule being 
that the allegata and the probata must con- 
cur in supporting the same charge or gi'ound 
of relief. Foster v. Goddard, 1 Black [66 U. 
S.] 518; Boone v. Chiles, 10 Pet [35 TT. S.] 
208. Authorities to that effect ave quite nu- 
merous, and the supreme com*t has expressly 
decided that the proofs must be according to 
the allegations of the parties; and that, if 
the proofs go to matters not within the alle- 
gations, the coiu:t cannot judicially act upon 
them as a groimd of decision, it being well 
settled that the pleadings in that state of the 
evidence do not put such matters in contes- 
tation. Harrison v. Nixon, 9 Pet. [34 U. S.] 
502. ■ 

Facts essential to maintain the suit and ob- 
tain relief must be stated in the bill, other- 
wise the defect will be fatal, for no facts are 
prop-erly in issue unless charged in the bill; 
and of course proofs are not admissible to 
estabUsh what is not alleged, nor can relief 
be granted for matters not charged, even 
though they may be apparent from other 
parts of the pleading and evidence, the rule 
being that the court pronounces the decree 
secundum allegata et probata. Story, Eq. 
PL (7th Ed.) § 257, p. 245. 

Throughout the examination of tlie ques- 
tions presented for decision in this case, it 
should be borne in mind that the complain- 
ants are the assignees in bankruptcy of the 
Boston, Hartford, and Erie Raih'oad Compa- 
ny, and that that company was duly formed 
by the imion and merger of several other 
raih-oad companies previously incorporated 
and organized, including in the number the 
NorfoUi County Raih-oad; that the franchises 
and property of the latter raih-oad company, 
before the said union and merger took place, 
had been mortgaged to certain trustees to se- 
cure the payment of bonds issued by the 
company to the amoimt of $415,000. Con- 
verse, the first-named respondent, was one 
of the trustees under that mortgage, and it 
also appears that he and the other respond- 
ent, Farwell, were both directors of the 
bankrupt corporation in which the former 
company was merged, and that, by the 
terms of the union and merger, the banlc- 
rupt corporation became the owner of the 
franchises and property of that company, 
subject to the prior mortgage, and acquired 
the right, and was bound by law, to redeem 
the said mortgage, and to take up and pay 
the said bonds and interest, according to their 
tenor and effect Explanations to the same 
effect are given in the bill of complaint, to 
show the character of the parties and to de- 
scribe the subject-matter out of which the 
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controversy has arisen. Nothing: can he 
lilainer, in the judgment of the court, than 
that these explanations were intended by 
the pleader as the proper description of the 
parties, and as preliminary to the statement 
of the cause of action for which relief is 
sought. 

Having stated that the bankrupt corpora- 
tion "was bound by law to redeem the said 
mortgage, and to take up and pay for the 
said bonds and interest," the complainants 
proceed to charge "that the said respondents, 
Converse and Farwell, undertook to do this 
on behalf of, and for the benefit of, the" 
bankrupt corporation. That the bankrupt 
corporation, "to supply the said respondents. 
Converse and Farwell, with funds for this 
pm-pose, placed in then- hands bonds of the 
said" corporation, "secured by a mortgage 
of all its railroad property and fi-anehises, 
upon the secm-ity and pledge of which tlie 
said Converse and Farwell borrowed all the 
money needed or employed by them in tak- 
ing up, buying, and redeeming the said 
bonds." Specific accusations are then al- 
leged against the respondents, which in brief 
may be stated as follows: 1. That many of 
the bonds were pm-chased by the respond- 
ents at much less than their par value and 
interest. 2. That the respondents did not 
purchase all of the outstanding bonds. 3. 
That they wrongfully, and in violation of 
their trust and duty, charged the corporation 
the full par value and interest upon all of 
the bonds and interest, also upon all over- 
due payments of interest. 4. That they 
wrongfully and falsely, and in violation of 
tlieir trust and duty to the corporation, and 
as officers and directors thereof, rendered an 
account to the company, as If tliey had ad- 
vanced and paid the amount, and purchased 
and paid for the bonds, in the manner and 
the amount stated in the account 5. That 
they should only have charged the amounts 
paid for bonds actually pm-chased. 6. That 
they should not be allowed any sums in ex- 
cess of what they paid, nor any amount for 
bonds not actually pm-chased. 7. They, the 
complainants, repeat that all the money the 
respondents expended was raised by a pledge 
of the bonds of the bankrupt corporation. 
S. That the charge of twenty per cent for 
the money so raised is extortionate, and a 
violation of the ti'ust and duty of the re- 
spondents, and that they hold the same sub- 
ject to said trust. 9. That they have never 
tridy accounted for the money so received 
and retained, and that, if they have ren- 
dered any such accounts, the same are false 
and untrao, and, if allowed, the accounts 
are wTongful and fraudulent. 

Annexed to the charging part of the bill 
of complaint is the prayer for relief, which 
is as explicit and unambiguous as could well 
be framed, as follows: 1. That the respond- 
ents be decreed to render an account of all 
money paid for the pm-chase of said bonds. 
2. That they be required to produce proper 



vouchers and receipts. 3. That they be not 
allowed and credited any sums except those 
actually and properly paid tor that purpose. 
4. That they pay over all sums found due to 
the complainants as assignees, and for gen- 
eral relief. 

Service was made, and the respondent, 
Farwell, appeared and demurred to the bill 
of complaint. Hearing was had upon that 
issue, and the court overruled the demurrer 
and gave the respondents leave to answer. 
Pm-suant to that leave, the respondent, Con- 
verse, on July 29, 1S75, filed an answer. He 
admits that the complainants are the as- 
signees in banlvTuptcy of the bankrupt cor- 
poration, and that the said corporation was 
the owner of the equity in the raikoad and 
property of the Norfolk County llaih'oad 
Company, and that they had the right, and 
were bound by law, to redeem the said mort- 
gage, and to take up and pay the said bonds 
and the interest thereon. Superadded to 
that, he also admits that he was one of the 
trustees under that mortgage, and that he 
was chosen one of the directors of the bank- 
rupt corporation at the time therein speci- 
fied. Elaborate explanations are given in 
the answer as to the acts and doing's of the 
respondent in taking up a certain portion of 
the bonds of the Norfolk County Railroad, 
and of the alleged means employed to ac- 
complish that end. Suffice it to say that 
those explanations are too extended to be- 
reproduced in this opinion; nor is it neces- 
sary, as they afiii'm in substance and effect 
the following propositions: 1. That the ar- 
rangement between the respondents, to take- 
up the outstanding bonds, did not embrace 
any undertaking whatever with the bank- 
rupt corporation. 2. That the money used 
to accomplish the end was mostly obtained 
by the present respondent upon promissory 
notes of his firm, which he indorsed and 
procm-ed to be discounted. 3. That all the 
bonds, including interest, were taken up, ex- 
cept $6,753.37, which were outstanding in 
the hands of holders who could not be found. 
4. That the full amount of the bonds was 
paid, except in a few cases, in which con- 
cessions were made, to small amounts, for 
ready money. 5. That the accounts -n-ere 
all duly settled, adjusted, and appi'oved as 
therein fully set forth and explained. 0. 
That he never, in any other manner, under- 
took to take up and pay said bonds or in- 
terest, and that no mortgage bonds of the 
bankrupt corporation were ever received by 
him for the purpose of raisfng money to be^ 
used or expended in making any such piu-- 
ehases, either as security, pledge, or other- 
wise. 7. That he did not charge interest ex- 
cept as therein explained; and he explicitly 
denies that he ever charged the twenty per 
cent, as alleged in the bill of complaint. 

Separate answer was subsequently filed 

by the other respondent, in which he denies 

that the said Converse and himself jointly 

I undertook to redeem and tate up and pay 
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for said bonds iind interest, in belialf and 
for the benefit of the baiikrupt corporation. 
These denials are expMcit and unconditional, 
but he admits that he himself made a con- 
ti-act with the corporation to buy up said 
bonds for the purpose of having them can- 
celled, so far as the same could be found 
and purchased; and he also admits that he, 
in pxu'suance of that contract, did purchase 
at par, and in trust, and pay for all the said 
bonds that were offered to him, and that he 
received payment therefor in part from the 
said bankrupt corporaxion in Berdell mort- 
gage bonds, or in money derived from said 
corporation. Beyond doubt these admissions 
are as explicit as the preceding denials, but 
he also denies that he purchased any of said 
bonds for less than their par value and inter- 
est,- or that he failed in any degree to per- 
form his conti-act, or that he charged any 
more than a proper commission, or that he 
owes the corporation any sum whatever on 
account of the matters charged. 

Due settlement of the accounts is also set 
up, and the respondent avers that his ac- 
counts and doings in the premises were 
fully approved by the directors. Proofs 
were taken, and by the proofs it appears 
that the directors, at a meeting held Sep- 
tember 17, 1867, elected an executive com- 
mittee of their board, consisting of John 
S. Eldridge, Mark Healey, Henry N. Far- 
well, Henry Thompson, and Thomas B. 
<5raves, with power to do and perform aU 
things this board might do, subject to its ap- 
proval. Evidence was also inti'oduced by the 
complainants, that at a meeting of the di- 
rectors held Oct. 10, 1867, Henry N, Farwell 
was unanimously elected vice-president of 
the company, and that the directors voted 
that the vice-president, with the advice and 
■consent of the executive committee, is au- 
thorized and empowered to enter into any 
•contract, and to do all acts and things neces- 
sary to take up the mortgage known as the 
■"Norfolk County Eaih'oad Slortgage," and 
iiny other mortgage liens on the property of 
this company, and to do all acts and things 
necessary to obtain the benefits of the loan 
from the state of Massachusetts, contem- 
plated by its act of April 27, 1867, Nothing 
appears in the record to show that the ex- 
ecutive committee ever advised or gave their 
■consent to the undertaking of the respond- 
-ents, set forth in the bill of complainant, or 
that tlie proposition involved in the allega- 
tion, if any such was entertained by the re- 
spondents, ever came to 'the notice of the 
-executive committee. Instead of that, the 
•clear inference from the whole proofs is that 
the acts and doings of the respondents, in 
taking up and paying the said bonds and in- 
terest, if they ever jointly made any such 
purchases, were without any legal authority 
from the corporation. Frequent reference is 
made, in the second argument, to the fact 
tliat the demurrer of Farwell to the bill of 
complaint was overruled. Grant it; but the 



confession does not advance the argument in 
the question before the coiurt. Such an. is- 
sue involves the sufficiency of the allega- 
tions setting forth the cause of action; but 
the present question is whether the alleged 
cause of action is proved, or whether, if it is 
not proved, the complainants may recover 
for what they have proved beyond what is 
alleged in the bill of complaint. 

Viewed in the light of what is alleged, the 
gravamen of the bill of complaint is that the 
respondents, being officers of the corporation, 
undertook, in behalf of the corporation, to 
take-up the Norfolk county bonds, the cor- 
poration having deposited with the respond- 
ents Berdell bonds, upon which they raised 
the money to accomplish that end, and that 
the respondents, on settlement, made extor- 
tionate charges for commissions, and other 
matters in violation of then: trust and duty 
as such officers. Taken as a whole, it is 
plain that such a bill of complaint was not 
demurrable, but the facts are, as the proofs 
tend to show, that the respondents bought 
up the bonds and sold the same to the cor- 
poration at an extortionate rate; that Far- 
well received cash for his interest; and that 
Converse was paid partly in cash and pai-tly 
in notes of the corporation, with Berdell 
bonds at fifty per cent as collateral; that 
the collateral has been sold, and not enough 
realized from it to pay the notes of the cor- 
poration, the balance of which still remains 
due. 

Careful examination of the case prior to 
the reargument convinced the court that the 
allegations in the bill of complaint, and the 
proofs exhibited in the record, did not agree 
in regard to the cause of action, and it was 
for that reason that the order was passed, 
directing that the question, whether relief 
can be granted under the present bm of com- 
plaint, should be reargued in writing as 
specified in the order. Faithful compliance 
with that order is acknowledged by the 
court Aided by the arguments, the court 
will now proceed to determine that question. 

Decided cases, almost without number, 
support the proposition laid down by Chan- 
cellor Walworth, that no decree can be 
founded upon evidence in relation to mat- 
ters not in issue between the parties. Tripp 
V. Vincent, 3 Barb. Ch. 614. Comrts of equity 
everywhere recognize and acknowledge the 
soundness and justice of that rule and none 
more decisively than the supreme com-t, as 
clearly evinced by the language of Marshall, 
C. J., in a leading case, in which he decided, 
more than half a century ago, that no rule 
is better settled than that the decree must 
conform to the allegations as well as the 
proofs in the cause. Crocket v. Lee, 7 
Wheat [20 TJ. S.] 525. 

Enough is already remarked to show that 
the allegations embodying the" alleged un- 
dertaking of the respondents constitute the 
essential cause of action set up in the bill 
of complaint, and that, if those allegations 



BRADLEY (Case No. 1,776) 



[3 Fed. Cas. page 1142] 



are disproved, the complainants have no sub- 
stantial ground to claim any relief. Eeject 
those allegations, and it follows that the 
bill of complaint states no case for relief on 
either of the principles of law which the 
complainants have invoked in the second ar- 
gument Clearly not on their first ground, 
because they have not alleged any alternative 
claim for compensation, Nor can the bill of 
complaint be maintained upon the second 
ground suggested, because the defence is not 
that th^y have not pi-ayed for appropriate 
relief, but that the facts alleged as the 
ground of relief are not proved. Suppose the 
proofs would be competent if the allegations 
were sufficient, still it is contended, and well 
contended, that the facts which the proofs 
tend to establish cannot be made the ground 
of relief, because the facts are not pleaded in 
the bill of complaint, and because the re- 
spondents have never been called upon to 
make answer to them, or to controvert them 
by evidence; or, in other words, 'that relief 
cannot be claimed on any ground not set 
forth in the bill of complaint. When the 
bill sets up a case of actual fraud, and the 
complainant makes that the gi-ound of his 
prayer for relief, Chancellor Triu-o held that 
he was not entitled to a decree by establish- 
ing some one or more of the facts quite inde- 
pendent of fraud, although the facts proved 
might themselves create a case under a to- 
tally distinct head of equity from that which 
would be applicable to the case of fraud, 
originally stated. Price v. Berrington, 7 
Eng. Law & Eq. 254. 

Equitable relief cannot be granted unless 
the ground of relief is both alleged and 
proved. Consequently, Chancellor Cotten- 
ham held, in a case where the facts alleged 
were not proved, and the facts proved were 
not alleged, that the bill of complaint must 
be dismissed. Lord Brougham concurred, 
and remarked that "fraud must be .clearly 
and distinctly alleged, and if so alleged, 
must also be clearly and distinctlj' proved, 
if it Is the ground on which parties seek the 
assistance of the court for equitable relief." 
Wilde V. Gibson, 1 H. L. Cas. 627, 62S. Ac- 
tual fraud being alleged, and mere neglect 
of duty being proved, the chancellor held 
that reUef could not be granted, because if 
the charge proved had been properly al- 
leged, the line of defence might, and proba- 
bly would have been different, which is quite 
analogous in principle to the case before the 
com-t. Ferraby v. Hobson, 2 Phil. Ch. 2oS, 
259. Exactly the same views are expressed 
by the same learned chancellor in another 
case, where he held if a bill is filed making 
a case of alleged fraud, and the fraud is dis- 
proved or not established, the court will not 
allow the bill to be used for any secondary 
pm-pose. Glaseott v. Lang, 2 Phil. Ch. 310. 
Amendments maj"- indubitably be granted, in 
certain cases, to obviate such defects, but 
until tlie defect is remedied, the rule is es- 
tablished, that if the proofs go to matters 



not within the allegations, the court cannot 
judicially act upon them as a ground for its 
decision, for the well-assigned reason that 
the pleadings do not put them in contesta- 
tion. Harrison v. Nixon, 9 Pet. [34 U. S.] 
502; Gordon v. Gordon, 3 Swanst. 472. Hat- 
ters other than those alleged may well bo 
dismissed in such a case, for the reason that 
no such issue is tendered by the complainant, 
and it is well -settled law that affirmative 
relief will not be granted in equity iipon any 
ground not made a distinct allegation in the 
bill, so that it may be put in issue by the 
pleadings. Yoorhees v. Bonesteel, IG AVall. 
[83 U. S.] 29; Warren v. A^an Brunt, 19 
Wall. [86 U. S.] 654. Tlecoveiy must be 
had, if at all, upon the case made in the 
pleadings, and cannot be had upon any other 
ground. Grosholz v. Newman, 21 Wall. [SS 
U. S.] 488. None of these views are intend- 
ed to conti-overt the proposition that a party 
may frame his bill in an alternative form, 
or that such a bill may be maintained, if the 
title to relief will be the same in either al- 
ternative, although the case is presented up- 
on allegations resting on entirely distinct and 
independent groimds. Gerrish v. Towne, 3 
Gray, 86. Attempt is made in argument to 
bring the case within that rule, but the court 
is unhesitatingly of the opinion that the 
true consti-uction of the allegations contained 
in the bill utterly forbids the adoption of that 
theoiy. 

Notice is given by the complainants that 
they will ask leave to amend in case the 
decision is adverse to their views, and, in or- 
der to give them an opportunity to submit 
such a motion, the entry of the decree will 
be defen-ed. Unless such a motion is sea- 
sonably made, the respondents will be enti- 
tled to a decree that the bill of complaint 
be dismissed with costs, but without preju- 
dice. 

Case Ho. 1,776. 

BRADLEY et al. v. CONVERSE et al. 

[4 Cliif. 375.]' 

Circuit Court, D. Massachusetts. May Term, 

1S76. 

CORPOKATIOXS— DlSSOLUTIOX— A SSETS— RiGIITS OF 
CltEDITOUS — INSOLVENCY — B.VNKnrPTCT— EN- 
JOINING DiHECTORS ReCOVEKY OF ASSETS BY 

Assignees— PuEFEitENCE by Diuectoks. 

1. Assets of an incorporated company are 
regarded in equity as held in trust for the pay- 
ment of the debts of the corporation. 

[See Fisk v. Union Pae. R. Co., Case No. 
4,830; U. S. v. Globe Works, 7 Fed. 530.] 

2. Courts of equity will enforce the execu- 
tion of such trusts in favor of the creditors, 
even when the matters in controversy may not 
be cognizable in a court of law. 

3. Directors will not he permitted by a court 
of equity to obtain any undue advantage for 
themselves, to the injury of those- for whom 
they are acting in a fiduciary relation. 

[See Coons v. Tome, 9 Fed. 532.] 

' [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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4. A railroad corporation was insolvent, and 
unable to pay its commercial and business pa- 
per, and was largely indebted to the first- 
named respondent. Measures were devised by 
the directors to pay or secure that claim with- 
out making any corresponding provision for 
the other creditors. Votes of the executive 
committee were passed, approving the sched- 
ules of claims of the said respondent, who was 
a member of said committee, and present at the 
meeting. At a subsecLuent meeting of the di- 
rectors, of which the said respondent was one, 
the action of the executive committee was ap- 
proved. The road was put into bankruptcy, 
and the complainants appointed assignees; they 
brought a bill praying for an account of the 
funds, notes, and bonds put into the hands of 
the respondents, and that they should be de- 
creed to pay over to said assignees such sums 
as might be found due them as such. Held, 
that complainants were entitled to a decree 
that the votes of the executive committee and 
of the directors were in fraud of the com- 
plainants as assignees of the bankrupt corpora- 
tion; that the respondents had acquired no 
valid rights to the funds; and that the re- 
spondents be perpetually enjoined from setting 
up any right to the bonds or funds by virtue 
of said votes. 

In bankruptcy. The complainants [Charles 
S. Bradley, Charles R. Chapman, and George 
M. Barnard] were the assignees in ttank- 
ruptcy of the Boston, Hai-tford, and Erie 
RaiU'oad Company, which was duly adjudg- 
ed bankrupt, and the respondents, Henry 
N. Farwell, Asa Farwell, and Samuel Hall 
[Jr.], composed the firm of A. G-. Farwell & 
Co.: Hemy N. Fai'well was a director in the 
railroad company from Sept. 12, 1S66, to 
Dec. 20, 1S69, and vice-president tJiereof , and 
he was a member of the executive committee 
of the board of directors throughout the 
same period. All of these allegations of the 
bill were admitted by the respondents, and 
they also admitted that Samuel Hall acted 
as the treasurer of the railroad company 
fi-om July 17, 1867, to Dec. 21, 1869. The 
railroad company was insolvent, and the 
said firm, or the senior partner thereof, held 
a large claim against the insolvent corpora- 
tion, as alleged in the bill of complaint and 
admitted in the answer. Measm-es were di=- 
vised by the directors to adjust that claim, 
and to pay or secure the same, without mak- 
ing any corresponding provision for the oth- 
er creditors, and the complaint was that the 
scheme adopted for the puiipose was inequi- 
table and unjustifiable. Pm'suant to that 
view, the complainants showed that between 
the 30th of November, 1869, and the month 
of December of the same year, the respond- 
ents presented to the treasm-er and to the 
executive committee of the corporation cer- 
tain schedules purporting to be accounts of 
transactions and dealings between the corpo- 
ration and the respondents, in their firm, 
and the complainants charged that the re- 
spondents, by said accoimts, pretended and 
claimed that the corporation, on the 1st day 
of December, 1869, owed to their firm more 
than $1,000,000, all of which was admitted 
by the respondents, and they also admitted 
that the said account was presented at a 
meeting of the executive committee held on 



the 8th of December, 1869, at which the sen- 
ior member of the fli-m was present as a 
member of said committee. Complainants 
also charged that the accounts were report- 
ed for approval and that the executive com- 
mittee passed the following votes: 1. That 
the schedules showing the accounts of the 
ti*.ustee and the accoimts of A. G-. Farwell & 
Co. with the corporation were approved, and 
that the treasm*er was directed to settle 
with the parties on the basis of said items. 
2. That the treasm*er was instructest to set- 
tle the account of A. G. Farwell & Co. upon 
the following terms, to wit: give four notes 
of the corporation for the amount due,— one 
for ?200,000, on demand, and interest; three 
others in equal amounts, due April, May, 
and June 1, 1870, interest added at eight per 
cent, and place as collateral to said notes 
$700,000, in the Berdell bonds. Votes of the 
Mnd, it was admitted, were passed by the 
executive committee, and that Henry N. Far- 
well was a member of the committee and 
present at the meeting, but it was denied _ 
that he acted or voted in the matter of the 
said two votes. Both votes involved matters 
of importance to those he represented as 
well as to himself, and inasmuch as he was 
present and neither did or said any thing xo 
express any dissent to the action of his as- 
sociates in the committee, it was by the 
com-t assumed that he approved of their ac- 
tion, which conclusion was confirmed by the 
fact that he ever afterwards claimed the 
benefit of their action in the premises. 

Superadded to those accusations, the com- 
plainants also chai'ged that the executive 
committee held another meeting on the suc- 
ceeding day, the said H. N. Farwell being 
present as a member thereof, and that they 
passed the vote following, to wit: Voted, 
that the treasm-er b^ instructed to draw an 
order on Baring Brothers for any amount 
now due, or that may become due, on the 
§3,000,000 of bonds of the state committed 
to them for negotiation or sale, in favor of 
A. G. Farwell & Co., said amotmt drawn for 
to be collateral to the claims- they hold 
against this corporation. Taken as a whole, 
more could not be needed than those votes 
to perfect the scheme devised to secm'e the 
claim of the respondents, tmless it "should 
turn out that the executive committee had 
exceeded their powers. Whether any thing 
of the land was suggested or not does not 
appear, but it does appear that the directors 
of the corporation, of which H. N. Farwell 
was one, held a meeting on the 17th of the 
same month, and that said H. N. Farwell 
was present at that meeting as a director. 
Two votes were passed at that meeting, 
which it is Important to consider: 1. Voted, 
to approve aU the doings of the executive 
committee shown on their records. Before 
the second vote was passed, the resignation 
of H. N, Farwell was presented by the clerk, 
but the resignation was not accepted, and it 
was voted to lay the same on the table. 
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Subsequently the second vote referred to, 
was passed as follows: 2. Voted, that the 
ti'easui'er be insti'ucted to draw an order on 
Baring Brothers & Co., in favor of A. G-. 
Farwell «fc Co., for any amount due to, or 
that may be in their hands to the credit of 
this company, growing out of any sale made, 
or that may be made, of the scrip delivered 
to this company by the state, under the act 
of May 27, 1S67, over and above eighty per 
cent sterling on said bonds, such amount, 
when r^eived, to be collateral to, or as pay- 
ment on, the claims of said Farwell & Co. 
against this company. Positive instructions 
are therein given to the ti'easurer to draw 
the described order, and the record shows 
that the said Hall, on the 17th of the same 
December, pretending to act as treasm-er of 
the corporation, in pursuance of the preced- 
ing votes, executed and delivered to the re- 
spondents, composing the firm of A. G. Far- 
well & Co., the negotiable promissory notes 
of the corporation, payable to the order of 
the said firm, as specified in the said vote of 
the 8th of December, and also delivered to 
the said respondents the 5700,000 of bonds 
described in said vote. A correct descrip- 
tion of the said foiu" notes is given in the be- 
fore-mentioned vote; and the records also 
show that the said Hall, pretending to act 
as treasurer of the corporation, on the! same 
day delivered to the respondents an order in 
writing, directing Baring Brothers & Co. to 
pay to A. Gr. Farwell &; Co. any amount due 
or that may hereafter become due to, or that 
may be in their hands to the credit of, this 
company, growing out of any sale made, or 
that may be made, of the scrip delivered to 
tliis company by the state, under the act of 
IMay 27, 18G9, over and above eighty per cent 
sterling on said bonds, and charge our (the 
said company's) account, to which he affixed 
the signatm-e of the railroad company by 
himself, as ti-easm-er of the same. [Decree 
for complainants.] 

[For decision overruling demmTer to bill, 
see Case No. 1,779.] 

0. S. Bradley and J. J. Storrow, for com- 
plainants. 

B. F. Brooks and M. Storey, for respondent 
James W. Converse. 

B. F. Butler and E. L. Barney, for respond- 
ent H. N. Farwell. 

CLIFFORD, Circuit Justice. Assets of an 
incorporated company are regarded in equity 
as held in ti-ust for the payment of the debts 
of the corporation, and courts of equity 
will enforce the execution of such trusts in 
favor of creditors, even when the matter in 
controversy may not be cognizable in a court 
of law. Such assets are usually controlled 
and managed by directors or trustees, but 
coiurts of equity will not permit such mana- 
gers, in dealing with the ti'ust estate, in the 
exercise of the powers of their trust, to ob- 
tain any imdue advantage for themselves, to 
the injm-y or prejudice of those for whom 



they are acting in a fiduciary relation. Ex- 
act equality of benefit may be enjoyed, but 
the trustees are forbidden to protect, indem- 
nify, or pay themselves at the expense of 
those who ai'e similarly in relation to the 
same fund. Authorities to show that the re- 
lation between the directors of a corporation 
and its stoclcholders is that of trustee and 
cestui que trust, are veiy numerous, as suffi- 
ciently appears from a recent opinion of this 
com-t, delivered by the circuit judge, to 
which it may be added that creditors, in cer- 
tain cases, are preferred even to stockhold- 
ers, for the reason that the latter, as constit- 
uent members of the corporate body, are re- 
garded in certain respects as sustaining the 
same relation to the former as that sus- 
tained by the corporation. Barnard v. Far- 
weU [Case No. 1,002]; Chicago, R. I. & P. R. 
Co. V. Howard, 7 ^--all. [74 U. S.] 411. 

Proof of the most satisfactory character is 
exhibited in the record, that H. N. Farwell 
was, after date of the several votes, and 
prior and subsequent thereto, one of the 
directors of the corporation and a member 
of the executive committee, and the proof is 
equally satisfactoi'y that the corporation, for 
a long time before, was and is utterly in- 
solvent and bankrupt, that it had failed, re- 
fused, and been unable to pay its commercial 
and business paper, and was, as charged in 
the bill of complaint, insolvent in fact, and 
bankrupt, within the meaning of the bank- 
rupt act. Charges of this kind are very dis- 
tinctly made in the bill of complaint, and the 
complainants also charge that the corpora- 
tion, at the date of those votes, did not have 
in their possession any personal property 
other than those bonds and that fund, ex- 
cept what was embraced in and covered by 
the Berdell mortgage, which was and is for 
an amount much greater than the value of 
the property therein mortgaged, and that 
the corporation was otherwise largely in- 
debted, — all of which, as the complainants 
allege, was at all times well known to the 
respondents. Based upon these several con- 
siderations the complainants allege and 
charge that the said bonds were so transfer- 
red, and that the said fund was so assigned, 
and that both were by the respondents re- 
ceived, in fraud of the creditors of the bank- 
rupt corporation, and that the bonds and 
the fund, by force of section 14 of the banlc- 
rupt act, and otherwise, and by force of the 
principles upon which eom'ts of equity act, 
became and are vested in the complainants 
as the assignees of their estate in bankrupt- 
cy, as alleged in the bill of complaint. Due 
demand of the bonds and fimd is alleged, 
and the same having been refused, the com- 
plainants pray for a decree that the bonds 
may be retm-ned, and that the assignment 
of the fund may be set aside, cancelled, and 
declared void, and made over to the com- 
plainants as such assignees, and that the 
respondents may be enjoined from making 
any sale or transfer of any of .said bonds, 
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■or of any part of said fund, or from demand- 
ing, collecting, or receiving any moneys tbere- 
-on, and for general relief. 

Service was made, and tlie respondents ap- 
peared and filed an answer. Attempt is 
made by the respondents, in tlie answer, to 
^void all responsibility for wbat is charged, 
npon the ground that Henry N. Farwell did 
not vote to approve the claim of the respond- 
■ents at the meetings of the executive com- 
mittee, or to direct the four notes to be given, 
■or to place the $700,000 of Berdell bonds as 
■collateral security to the notes, or to direct 
the treasurer" to draw the order in favor of 
A. G. Faiwell & Co. on Baring Brothers & 
-Co. for the fund in their hands, and that he 
-did not" vote at the meeting of the directors 
■to approve the doings of the executive com- 
mittee, or to instruct the treasurer to draw 
that order on Baring Brothers & Co. for the 
"balance of the fund in their hands. 

Enough has already been remarked to 
-show that H. N. Farwell was present at all 
those meetings in his official character, both 
■us a member of the executive committee and 
:as one of the directors, which is fully ad- 
mitted by the answer; as for example, the 
tinswer admits that said account was pre- 
sented at a meeting of the executive commit- 
tee of said corporation held on the 8th of De- 
■cember, 1S69, at which said Henry N. Far- 
well was present and a member of said com- 
mittee . . . that after due consideration 
and examination of said account the said 
executive committee passed the two several 
votes set forth in said bill of complaint 
. . . and the respondents admit that at an- 
■other meeting of the executive committee, 
held on the 9th of said December, the re- 
-spondent Henry N. Farwell being present, 
and a member thereof, the third vote of said 
■committee set out in said bill of complaint 
was passed. Admission is also made in the 
answer, that Henry N. Farwell was present 
-as a director, at the meeting of the directors 
held December 17, 1869, and that at said 
■meeting it was first voted to approve all the 
-doings of said executive committee shown 
-on their records, and that the resignation of ■ 
said Farwell as director was at that meet- 
ing presented by the derk, not accepted and 
laid on the table, as alleged in the biU of 
-complaint, and that thereafterwards the 
fourth vote of the board of directors, as set 
:forth in said bill of complaint, was passed. 
Appended to each of those admissions is the 
tiUegation that the said Henry N. Farwell 

■ -did not vote or act in relation to the partic- 
tilar matter constituting the charge made by 
-the complainants. Hjs presence, therefore, 
in the one case as a member of the executive" 
•committee, and in the other as one of the 
•directors of the corporation, is proved beyond 
;all doubt, and it is equally certain that he did 
not do or say any thing in opposition to 
those votes, and in view of the whole case 
the court is of the opinion that it must be 
held that he approved or fully acquiesced in 
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each of those several Votes. "Cfnless those 
votes can be upheld as valid, it is dear that 
the defence to tlie bill of complaint, so far 
as respects the BerdeU bonds, must fail, as 
the answer presents no other suflicient basis 
to support the transfer. Suppose that is so, 
stiU the respondents claim to hold the Bar- 
ing fund, upon the ground that, at the same- 
time and as a part of the same transaction 
with their receiving the notes of the corpora- 
tion and the assignment of the BerdeU bonds, 
it was agi*eed that they should procm-e and 
place in the hands of the treasurer of the 
state $100,000 Berdell bonds other than those 
placed in their hands as collateral, which 
they pretend in their answer to have subse- 
quently done. Such a statement in the an- 
swer requires proof to sustain it, but the 
proofs exhibited in the record show that it 
is not true. Instead of that, the agreement, 
which is signed by FarweU, and not hj the 
firm, bears date December 2, fifteen days 
before the treasurer executed and delivered 
the four notes as directed by the executive 
committee, and it appeal's that he never pro- 
em*ed and placed the bonds as stipulated in 
the agreement. Converse and Maynard 
signed the same paper, each agreeing to pro- 
cure and so place $50,000 of said bonds for 
the same pm*pose, and it appears that they 
afterwards refused to perform the agreement 
unless H. N. Farwell would give them his 
guarantee, but the record shows that their 
refusal to do as they had agreed was made 
to the new treasurer, and that he was not 
appointed nntil fom: days after the vote di- 
recting the execution and delivery of the said 
four notes, and consequently that their re- 
fusal to give up their bonds could not have 
been known at the date of that vote. 

Much reference, however, to the details of 
the evidence is unnecessary, as the testimony 
of H. N. Farwell shows conclusively that the 
matter of the required guarantee was not 
suggested until long after the votes of Dec, 
17, and proves to the entire satisfaction of 
the eom*t that the allegation of the answer 
under consideration is not true. Other sug- 
gestions were made in argument by the re- 
spondents as grounds for retaining the said 
assigned fund, but inasmuch as they are not 
set up in the answer, nor supported by the 
proofs, they may be overruled without fm*- 
ther remark. Equitable claims of a generaL 
character are also set up in the answer, to 
the said bonds and the said assigned fund, 
but the allegations are too indefinite and 
vague to be the proper subjects ofl legal ad- 
judication. Suffice it to say, that none of 
the defences set up in the answer can be 
sustained, and that the same, one and all, are 
overruled. Complainants are entitled to a 
decree that the votes of the executive com- 
mittee and of the directors, set forth in the 
biU of complaint, were in fraud of the com- 
plainants as assignees of the bankrupt cor- 
poration, and that the respondents acquired 
no valid rights under the same to said bonds 
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or said assigned fund In the liands of Bar- 
ing Brotliers & Co., and that said respond- 
ents be perpetually enjoined from setting up 
any right, title, claim, or interest, in or to 
said bonds and fund, by virtue of said votes 
or either of them. 



Case No. 1,777. , 

BRADLEY t. CUKRIER. 

Circuit Court, D. Massachusetts, ISiS. 

FRATn>ULEy;T Coxvetaxces — Fedekal Courts. 

[1. Cited in Wlietmore v. Murdock, Case No. 
17,509, to the point that it is only where a de- 
mand has been transferred to a foreign resi- 
dent, to whom it did not belong originally, that 
jealousies should be indulged of a design to 
evade the state insolvent system, and a close 
scrutiny made into the truth of the transac- 
tion, and where juries might be expected to 
lean against plaintiffs.] 

[2. Cited in Moan v. Wilmarth, Case No. 9,- 
686, to the point that it was the design of con- 
gress, in the acts of 1S39 and 1841 (5 Stat. 
341, 410), that the federal courts should con- 
form to the laws of the respective states as re- 
gards imprisonment of private debtors, thus 
allowing the individuals to have their rights 
settled on like principles in both state and fed- 
eral courts, but by a tribunal supposed to be 
more impartial when the action is between a 
citizen and a nonresident or foreigner, and is 
brought in a court of the United States.] 

[jSTote. Nowhere reported; opinion not now 
accessible.] 



BRADLEY (DOBBINS v.). See Case No. 
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Case No. 1,778. 

BRADLEY v. ELIOT. 

[5 Cranch, C. 0. 293.] ^ 

Circuit Court, District of Columbia. March 
Term, 1837. 

jcdgment — resnitiox axd extbt — coreectin& 
Docket. 
If, after judgment, an entry be made on the 
clerk's docket intimating that the judgment is 
for the use of a third person, the court will 
not interfere to order it to be stricken out 
after the term in which the judgment was ren- 
dered. 

An action was entered at April term, 1821, 
in the name of 'W. A. Bradley, for the use of 
E. B. Caldwell, against Samuel Eliot, Jr., 
*who confessed judgment at the retm*n term 
of the writ. On the 17th of December, 1835, 
the clerk WTOte in the margin these words: 
"Use of the Bank of Washington, says J. 
Hellen, Esq., 17th December, 1835." 

R. S. Coxe, for the plaintiff, moved the 
court to order those v7ords to be sti'icken out 
or erased from the docket, they having been 
■written without the authority of the com't. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to interfere, and dischai-ged 
the rule. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 1,779. 

BRADLEY et al. v. FARWELL et al. 

[Holmes, 433.] ^ 

Circuit Court, D. Massachusetts. Oct. Term,. 
1874. 

corpokations— dlssoi-utiox — assets— rights of 
Ckeditoks — Baskeuptct — Recovery of Assets- 
BY Assignees — Prefekexoe by Directors. 

1. The directors of an insolvent corporation,, 
while it is under their mauagemeut, hold the 
position of trustees of its assets for the benefit 
of its creditors, and, if themselves creditors, 
cannot secure to themselves any pi-eference or 
advantage over other creditors. 

[Cited in Corbett v. Woodward, Case No. 3,- 
223; Hills v. StockwelL & Darragh Furni- 
ture Co., 23 Fed. 437; Lippincott v. Shaw 
Carriage Co., 25 Fed. 586; Adams* v. Keh- 
lor Milling Co., 35 Fed. 435.] 

2. A transfer of the assets of an insolvent 
corporation, according to vote of its directors, 
to a partnership of which one of the directors 
is a member, made more than six months be- 
fore proceedings in bankruptcy against the cor- 
poration, as payment of, or security for a 
debt due the partnership from the corporation, 
to the prejudice of other creditors, may be set 
aside, and the property so transferred recov- 
ered, in a suit in equity for that purpose 
brought by the assignees in bankruptcy of the 
corpoi-ation. 

In equity. Bill by [Charles S. Bradley, 
Charles R. Chapman, and George M. Bai-- 
nard] the assignees in banlcruptcy of the 
Boston, Hartford, and Erie Railroad Com- 
pany, to recover property of the corporation 
alleged to have been transferred to the de- 
fendants [Henry N. Farwell, Asa Farwell, 
and Samuel Hall, Jr.], then partners, to se- 
em-e a claim of the partnership against the 
corporation, in pursuance of votes of the 
board of directors of which the defendant 
Farwell was a member, after the corpora- 
tion had become insolvent, and in fraud of 
its creditors. The defendants filed a gen- 
eral demm-x-er to the bill. The material facts 
of the case are stated in the opinion. [De- 
mm'rer overruled.] 

C. S. Bradley and J. J. Storrow, for com- 
plainants. 

It is AveU settled that the managing offi- 
cers and directors of a corporation hold re- 
lations of trust towards the individuals in- 
terested, and that the rules of courts of 
equity with regard to the administration of 
trusts apply to such officers. They are not 
trustees in the narrow sense of being in- 
ti-usted with the legal title to property. 
They are inti'usted with large general powd- 
ers of control and management. It is with 
regard to the exercise of these powers that 
then' character and responsibilities are sim- 
ilar to those of trustees, and that the law 
of ti'usts aiiplies. Benson v. Heathorn, 1 
Younge & C. Oh. 343; Bowes v. City of To- 
ronto, 11 Moore, P. C. 518, 522; Em-opean & 
N. A. R. Co. T. Poor, 59 Me. 277; Heath v. 
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Erie R. R. [Case No. G,300]; Dodge v. Wool- 
sey, 18 How. [59 XJ. S.] 34J.; Hayes v. Ken- 
yon, 7 E. I. 142. The cardinal doctrines re- 
lating to all fiduciary relations, and particu- 
lai'ly to tlie powers and duties of corporation 
managers, are, that the ti-ust shall he exer- 
cised; (1) in good faith and honesty; (2) in 
furtherance of its true purpose; (3) in no re- 
spect for tlie personal advantage of the trus- 
tee. 

In this ease it is dear; (1) that two of the 
defendants, while holding positions of trust, 
reeeiyed an advantage, not only in prefer- 
ence to, hut to the exclusion of, oliier per- 
sons similarly situated with reference to the 
property of this corporation; (2) that this 
property was transferred from the corpora- 
tion to them by means of the exercise of 
those powers of control and management 
which had been intrusted to them in com- 
mon with others; (3) that they were not only 
cognizant of, but as such trustees actively 
participated in, that exercise of the trust 
powers which gave tliem this private gain. 

' The question is, whether, when a corpora- 
tion has become insolvent, it is competent 
for the dh'ectors to transfer to one or more 
of their number, who are a-editors, all the 
assets of the corporation substantially, to 
the entire exclusion of other creditors. The 
doctrines of equity nJi'eady stated answer 
this question. Curran v. Ai-kansas, 15 How. 
[56 U. S.] 30i; Koehler v. Black Kiver Falls 
Iron Co., 2 Black [67 U. S.] 715; Drmy v. 
Cross, 7 Wall. [74 TJ. S.] 299; Richards v. 
New Hampshu:e Ins. Co., 43 N. H. 263; 
Paine v. Lake Erie B. Co., 31 Ind. 353; Gas- 
light Imp. Co. V. TerreU, L. R. 10 Eq. 16S, 
176; Sykes' Case, L. R. 13 Eq. 255; Gilbert's 
Case, 5 Ch. App. 559. This is a bill in equi- 
ty; and repeated adjudications in England 
have established that contracts between a cor- 
poration and its^directors, which are good at 
law and under the express provisions of the 
joint-stock companies' act of 1845 and 1^2, 
are invalid in equity, upon the principles of 
the law of trust as administered in chancery. 
Foster v. Oxford, W. & W. Ry. Co., 13 O. 
B. 200; Wordsw. Joint-Stock Co. {Ed. 1865) 
Append, p. 128; Id., p. 159; Aberdeen Ry. 
Co. V. Blakie, 1 Slacq. 461; Southampton 
Dock Co. V- Southampton Hai'bom* & Pier 
Board, L. R. 14 Eq. 595. 

Benj. F. Butler, for defendants. 

The bill nowhere sets out that the bonds 
and assignment, or either, now are, or at the 
time of demand or filing of the bill were, in 
possession of the defendants. Nor in what 
the alleged fraud against a-editors consists, 
or the means or intent with which it was 
done, except the fact of insolvency of the 
road at the time of the transfer of the se- 
curities. Nor that the defendant Parwell 
acted or voted in the meetings of the execu- 
tive committee, or at the meeting of the di- 
rectors, upon the claim or in the matter in 
which he was interested; and the recital as 
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to his and Hall's connection with the road 
would seem to be only for the purpose of in- 
ferentially affecting defendants with the 
knowledge of the insolvency of the bankrupt 
at the date of the transaction, although that 
is alleged afterwards specifically. 

The question presented by the demurrer 
is; Are there any such allegations of fact 
as show a fraud upon the ci-editors by Far- 
well & Co., either at common law or within 
the provisions of the bankrupt act? The bill 
does not deny that A. G. Fai-\^'ell & Co. were ' 
bona fide ci'editors of the bankrupt in a 
much larger amount than the collateral se- 
cm*ity received, but admits the same; does 
not deny the regularity of the meeting at 
which the accounts between the parties were 
settled, or the pi-oper auditing of those ac- 
counts, but admits the same. The case, 
then, is presented of a transfer of property 
more than nine months before the petition 
in bankruptcy, by the bankrupt while in- 
solvent, as security to a creditor having then 
present claims, the security being less in 
amount than the indebtment of the insol- 
vent, without any allegation of contemplated 
bankruptcy. Taking the strongest view of 
the transaction, such a proceeding was only 
a prefei'ence by an insolvent debtor of one 
of his creditors. It is submitted that such 
preference is not void or fraudulent at com- 
mon law. This is believed to be so well 
settled as not to need citation of authorities. 
Hale V. Alluutt, 36 Eng. Law & Eq. 383. 
Such preference is not against the bank- 
rupt law. To constitute a fraudulent pref- 
erence under the banla-upt act, and voidable 
by the assignees, it must be shown to have 
been made within four or six months of the 
filing of the petition; that it has been made 
with a view to give a preference; that the 
debtor must be in fact insolvent; that the 
person receiving the conveyance must have 
reasonable cause to believe the debtor in- 
solvent; and that the conveyance was made- 
in fraud of provisions of the bankrupt act,^ 
and in view of contemplated banki'Upt pro- 
ceedings. Contemplation of banki-uptcy is- 
settled to mean something more than insol- 
vency. The acst of the banla-upt in making 
the preference must be voluntai-y, and not 
made undijr pressure of demand from the 
creditor. Such preferences have always- 
been held to be involuntary where made 
either by threat of suit by the creditor, or 
where payment has been requested with the 
present ability of the creditor to bring suit. 
The time of four months, fixed by the thirty- 
fifth section of the bankrupt act, during 
which all preferences made by the bankrupt 
are void; and conveyances made for a like 
purpose by the bankrupt, being insolvent or 
in contemplation of insolvency, within six 
months before filing a petition, with the limi- 
tation that such ti-ansfer or conveyance is- 
made with a view to prevent his property 
coming to his assignee or being disti-ibuted 
under the act, is an exclusion of all pay- 
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ments or tfansfers made under like circum- 
stances before the time limited by the act. 
Otherwise, the words of limitation w^ould be 
valueless. 

SHEPLEY, Circuit Judge. This case is 
presented on demurrer to the bill in equity. 
The complainants allege that the Boston, 
Hartford, and Erie Railway Company, a cor- 
poration duly established by law, was, upon 
the second day of March, 1871, duly ad- 
judicated a banknipt, upon a petition in 
bankruptcy duly filed, before the disti'ict 
com-t of the United States for the district of 
Massachusetts sitting in banla-uptcy, on the 
twenty-second day of October, 1870. The bill 
alleges the appointment of the complainants 
as assignees, and their acceptance of and 
qualification under the trust; that the de- 
fendants, Honi-y N. Farwell, Asa Farwell, 
and Samuel Hall, Ji*., composed the firm of 
A. G. Farwell &■ Co.; that Heniy N. Farwell 
was a director in the Boston, Hartford, and 
Erie Railroad Company from July 17, 1867, 
to Dec. 21, 1SG9, and vice-president thereof, 
and a member of the executive committee of 
said board of directors; that between the 
thirtieth day of November, 1869, and the 
ninth day of December, 1869, the defendants 
presented to the treasurer and the executive 
committee of said corporation an account of 
certain transactions between the defendants 
in their firm of A. G. Farwell & Co., and the 
■corporation, claiming therein and thereby an 
amount due to them from the corporation of 
over a million dollars; that said account was 
presented at a meeting of the executive com- 
mittee on the eighth day of December, 1869, 
at which meeting the defendant, Henry N. 
Farwell, was present as a member of the 
committee; that at said meeting the execu- 
tive committee voted "nem. con." to approve 
the accounts of A. G. Farwell & Co. with the 
■corporation, and directed the treasurer to set- 
tle with, them on the basis of said items, and 
also voted to instruct the treasurer to settle 
the account of A. G. Farwell & Co., thus ap- 
proved, by giving four notes for the sum of 
two hundred thousand dollars each, one on 
<iemand, and three others on time, , with in- 
terest, and to place as collateral to said notes 
seven hundred thousand dollars In Berdell 
bonds. The bill further charges that a meet- 
ing of the executive committee w^as held on 
the ninth day of December, 1869, Henry N. 
Farwell being present as a member thereof, 
at which meeting a vote was passed insti'uct- 
ing the treasurer to draw an order on Bar- 
ing Brothers for any amount due, or that 
may become due, on the three millions of 
bonds of the state of Massachusetts by the 
■corporation committed to them for negotia- 
tion or sale, in favor of A. G. Farwell & Co., 
said amount drawn for to be collateral to the 
claims said Farwell &, Co. held against the 
corporation; that subsequently at a meeting 
of the directors, said Farwell being present 
as a director, it was first voted to approve 



all the doings of the executive committee 
shown on their records; that then the resig- 
nation of said Farwell as director was pre- 
sented but not accepted, and it was voted 
to lay the same on the table; that then a 
vote was passed instructing the treasurer to 
draw an order on Baring Brothers & Co. in 
favor of A. G. Farwell & Co., for any amoimt 
due, or that may be due, in their hands to 
the credit of the company, growing out of 
any sales made or that may be made of the 
scrip delivered to the company by the state 
of Massachusetts, under the act of May 27, 
1867, over and above eighty per cent sterling 
on said bondg, such amount when received 
to be collateral to, or as payment of, the 
claims of Farwell & Co. against the com- 
pany; that, on the seventeenth day of De- 
cember, Hall, one of the defendants, acting 
as treasurer of said corporation, in pm'su- 
ance of the foregoing votes, and having no 
other authority, executed and delivered to 
the firm of A. G. FarweE & Co. the notes 
specified in the vote of Dec. 8, 1869, and de- 
livered also to tliem the seven hundred thou- 
sand dollars of bonds described in said voto, 
and also a draft on Baring Brothers & Co. 
for the proceeds of the sale of the scrip de- 
livered to the company by the state of Massa- 
chusetts over and above eighty per cent 
sterling on said bonds. The bill further 
charges, that from and after the first day of 
January, 1869, until after all said acts be- 
fore charged, the said Henry N. Farwell was, 
and continued to be, and acted as, a director 
in said company, and as a member of the 
executive committee, and attended a meet- 
ing of said committee on the eighteenth and 
a meeting of the directors on the twentieth 
of said December; that on the thirtieth day 
of November, 1869, and long prior thereto, 
and ever since, the said corporation was and 
has been utterly insolvent add bankrupt, and 
did not pay, and was unable to pay, and has 
not since paid, its debts; and that for a 
period of more than fourteen days prior to 
said day it had failed, refused, and been un- 
able to pay its commercial and business 
paper, and was insolvent in fact, and bank- 
rupt within the meaning of the bankrupt act 
of the United States. The bill then charges 
that between the first and seventeenth days 
of December, 1869, the corporation was 
largely indebted, and had no personal prop- 
erty except the bonds aforesaid and the 
funds in the hands of the Barings, except 
such as was mortgaged for more than its 
value. By reason of all which it is alleged 
that the transfers and assignments afore- 
said were made and received in fraud of the 
creditors of said banki-upt corporation, 
whereby it is alleged, by force of the four- 
teenth section of the bankrupt act and other- 
wise, and by force of the principles by- which 
courts of equity act, the same became and 
now are vested in the complainants. 

The case presented in the bill is that of a 
transfer or attempted transfer by the direct- 
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ors of an insolvent corporation to one of 
tlieir own number, as security for a debt 
due to bim from tbe corporation, of all tbe 
available assets of tbe corporation, more 
tban nine montbs before tbe petition in 
bankruptcy. The time wbicb elapsed after 
tbis preferential payment to one a-editor be- 
fore tbe commencement of the proceedings 
in bankruptcy exceeds the time limited in 
tbe thirty-fifth section of the bankrupt act, 
dm-ing -which all preferences made by the 
bankrupt are voidable. Tbe ti-ansfer cannot 
therefore be declared void under tbe provi- 
sion? of tbat section. If the transaction was, 
as contended on tbe part of tbe defendants, 
nothing raore than a preference by an in- 
solvent debtor of one of his creditors, such 
preference is not void or fraudulent at com- 
mon law, and, with no other element of trust 
or fraud in the case, will not be set aside 
by a court of equity. 

The real issue presented for the considera- 
tion of a court of equity in this case is, 
whether the managing officers and dii-ectors 
of this insolvent corporation held such a re- 
lation of trust to the funds of the insolvent 
corporation for the benefit of creditors and 
all persons and parties interested, that, ac- 
cording to tbe principles applied by com*ts 
of equity to cases of like trusts, tbey are to 
be held guilty of a breach of trust by se- 
curing an advantage to themselves not com- 
mon to the other creditors, and by providhig 
for the payment of a debt, or a large part of 
the debt, due to a director from the assets of 
the corporation, to the entire exclusion of 
tbe payment of any and all other debts due 
from the corporation. 

Courts of equity were establisbed for tbe 
purpose, among others, of enforcing the exe- 
cution of such matters of trust and confi- 
dence as are binding in conscience, though 
not cognizable in a com-t of law. Sucb 
comrts will not permit trustees, in the exer- 
cise of tbe powers of their trust or in deal- 
ing witb the trust estate, to obtain any ben- 
efit or advantage for themselves to the in- 
jm*y or prejudice of those for whom tbey are 
acting in the fiduciary relation, or to protect, 
indemnify, or pay themselves at the expense 
of those who are similarly situated in rela- 
tion to the fund. The trustee is an agent 
acting for otbers, and he cannot be permit- 
ted to act adversely to bis principals. To 
guard against the hazard of abuse of the 
trust and to remove the trustee from temp- 
tation, the rule in equity permits the cestui 
que ti'ust at his own option, and without 
showing essential injury, to set aside the 
transaction wbere the trustee is both vendor 
and vendee, upon the grotmd that, however 
innocent the purchase may be in tbe given 
case, it is poisonous in its consequences. 

The relation between the directors of a cor- 
poration and its stockholders is that of 
trustee and cestui que trust. Butts v. Wood, 
38 Barb. 188; York & N. M. Ry. Co. v. Hud- 
son. 19 Eng. Law & Eq. 365, 16 Beav. 485; 
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Scott V. Depeyster, 1 Edw. Oh. 513; Verplank 
V. Mercantile Ins. Co., 1 Edw. Oh. 85; Great 
Luxembourg Ky. Co. v. Magnay, 25 Beav. 586; 
Eui-opean & N. A. R. Co. v. Poor, 59 Me. 277; 
Benson v. Heathom, 1 Tounge & C. Ch. 343; 
Sawyer v. Hoag, 17 Wall. [84 U. S.] 610; 
Aberdeen Ey. Co. v. Blakie, 1 Macq. 461. 
As directors are intrusted with the general 
management and conti-ol of tbe affairs and 
property of the corporation, this , manage- 
ment and control must be exercised by them 
in the character of trustees, and subject to- 
responsibilities under the law of trusts im- 
posed upon those who have assumed, and are 
consequently tmder obligation faithfully to- 
execute, a trust They are not merely ti-us- 
tees for the stockholders. Without consid- 
ering their duties and obligations in other 
respects to the state, the community, and 
other parties interested who may resort ta 
eom'ts of law or equity to compel a faithful 
performance of their trust, we need now only 
consider, in the case of an insolvent cor- 
poration, what their relation is to the ci'ed- 
itors of the corporation and to the funds- 
available for tbe payment pro tanto of cor- 
porate debts. In case of the insolvency of a 
corporation, its assets become a trust funa 
for the benefit of creditors while under the- 
management of its officers. In Curran v. 
Ai-kansas, 15 How. [56 U. S.] 307, Mr. Justice 
Cm-tis, delivering the opinion of the com-t, 
speaking of an insolvent banking corpora- 
tion, says: "The assets of such a corpora- 
tion are a fund for the payment of its debts. 
If they are held by the corporation itself, 
and so invested as to be subject to legal 
process, that may be levied on by such pro- 
cess. If they have been distributed among 
stockholders, or gone into the bands of oth- 
er than bona fide creditors or purcbasex-s, 
leaving debts of the corporation unpaid, such< 
holdei-s take the property charged with the 
trust in favor of the creditors, which a court 
of equity will enforce, and compel the appli- 
cation of the property to the satisfaction of " 
their debts. This has often been decided^ 
and rests upon the plainest principles." 

Was the property of this insolvent corpo- 
ration transferred to Farwell & Co. under 
such circumstances as relieved it from the 
trust in favor of the creditors? Unquestiona- 
bly tbe transaction cannot be considered as 
a breach of trust or as a constructive frauds 
merely on the ground tbat it was a prefer- 
ence of one creditor over the other creditors 
of the corporation. Simply on tbe groimd of 
such a preference the transaction is not 
subject to be impeached at common law, or, 
under the circumstances of this case, under 
the provisions of the bankrupt act. if Par- . 
well & Co. take this property charged with, 
a trust in favor of the creditors which a 
court of equity will enforce, it is not upon 
the ground that as creditors alone, in their 
capacity as creditors, they were preferred 
creditors, but on the ground that, in the- 
trust relation they held to tbe corporation. 
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and its funds, they could not equitably, by 
virtue of that relation, and in the exercise 
of the ti'ust powers, secure for themselves 
such a benefit, advantage, and preference 
over other creditors with like claims, as any 
other creditor who stood in no trust relation 
to the fund might legally and equitably se- 
cure. In the case of Koehler v. Black River 
Falls Iron Co., 2 Black [67 tl. S.] 720, where 
the directors of a corporation in embarrassed 
circumstances had secui'ed debts due to 
three or four of their own number to the 
prejudice of other creditors, Mr. Justice Da- 
vis, in delivering the opinion of the supreme 
com't of the United States, says: "Directoi's 
cannot thus deal with the important inter- 
ests intrusted to their management. They 
hold a place of ti-ust, and by accepting the 
trust are obliged to execute it with fidielity, 
not for their own benefit, but for the com- 
mon benefit of the stockholders of the cor- 
poration. In executing this mortgage, and 
thereby securing to themselves advantages 
which were not common to all the stockhold- 
ers, they were guilty of an unauthorized act, 
and violated a plain principle of equity ap- 
plicable to trustees," In Dnu-y v. Cross, 7 
Wall. [74 U. S.] 299, where directors of a 
corporation had secured, with the propeiiy 
of the corporation, the debts upon which 
they were liable as indorsers, by a convey- 
ance which operated to deprive all the other 
creditors of any security, the coui't say: 
■"The transaction which this case discloses 
cannot be sustained in a court of equity. 
The conduct of the directors of this railroad 
company was very discreditable and with- 
out authority of law. It was their duty to 
administer the important matters commit- 
ted to their charge for the benefit of all par- 
ties interested, and in securing an advantage 
to themselves not common to the other cred- 
itors they were guilty of a plain breach of 
trust. To be relieved from their indorsement 
they were willing to sacrifice the whole prop- 
erty of the road. Bound to execute the re- 
sponsible duties inti'usted to their manage- 
ment with absolute fidelity to both ci'edit- 
ors and stocliholders, they nevertheless acted 
with a reckless disregard of the rights of 
creditors as meritorioxis as those whose pa- 
per they had indorsed." 

That a coui't of equity will not suffer an 
injm-y to the creditors or stockholders, re- 
sulting from such a breach of trust on the 
part of the directors, to pass without a rem- 
edy, is well settled in the most carefully con- 
sidei-ed decisions of courts of equity, both 
in England and this counti-y. York & N. 
M. Ry. Co. V. Hudson, 19 Eng. Law & Eq. 
361; Chai-itable Corp. v. Sutton, 2 Atlc. 404; 
Gas Light Imp. Co. v. Terrell, L. R. 10 Eq. 
lOS; Gilbert's Case, 5 Oh. App. 559; Sykes' 
Case, L. R. 13 Eq. 255; Hodges v. New 
England Screw Co., 1 R. I. 340; Richards v. 
New Hampshire Ins. Co., 43 N. H. 263; 
Nathan v. Whitlock, 3 Edw. Gh. 215, 9 
Paige, 152; Hightower v. Thornton, 8 Ga. 



493; Nevitt v. Bank of Port Gibson, G 
Smedes & M. 513; 2 Story, Eq. Jur. § 1252; 
Sawyer v. Hoag, 17 Wall. [84 U. S.] 610. 

Such a result necessai-ily follows when it 
is admitted that the directors of a corpora- 
tion are trustees, and that in case of an 
insolvent coi-poration the property of the 
corporation, while under the management 
of these trustees, is a trust fund for the bone- 
fit of creditors. The fiduciary relation be- 
tween the directors and the creditors being 
established, and the fact tliat the trustees 
in dealing with the ti'ust fund have secured 
to themselves a benefit or advantage over 
the creditors, or a benefit or advantage to 
themselves as creditors over and above the 
other ei-editoi-s, taints the ti-ansaction and 
invokes the aid of a court of equity to see 
to the right execution of tlie trust Not that 
the trustees cannot prefer one creditor to 
the others at common law and outside of the 
provisions of the bankrupt act, but that, in 
equity, a trustee cannot conti-act with him- 
self as he may with third parties. If he 
exercises in his own favor the powers he 
may rightfully exercise in favor of another, 
the com't does not stop to inquire whether 
he gained or lost. It is enough that the bene- 
ficiary is dissatisfied with the transaction 
for the court to set the ti'ansaction aside 
without requiring the beneficiary to prove 
actual loss or actual fraud. The principles 
applicable to such cases are well stated in 
the case of European & N. A. R. Co. v. Poor, 
above cited. In that case, Chief Justice Ap- 
pleton says: "It is not that in particular 
instances the sale or the purchase may not 
be x'easonable, but, to avoid temptation, the 
agent to sell is disqualified from purchasing, 
and the agent to purchase, from selling. In 
all such contracts the sales or the purchases 
may be set aside by him for whom such 
agent is acting. The cestui que trust may 
confirm all such sales or pui'chases, if he 
deems it for his interest The affirmance or 
disaffirmance rests with him; and the trus- 
tee when buying trust property from, or 
selling it to, himself, must assume the risk 
of having his contracts set aside if the cestui 
que trust is dissatisfied with his action." 

It is true that the du-ectors do not hold the 
title to the corporate property in trust The 
title is in the corporation; but their power 
of management, disposition, and sale is a 
trust power, and the same principles apply 
to the execution of trust powers as to the 
dealings with ti*ust estates. In Sawyer v. 
Hoag, Mr. Justice Miller, speaking of the 
doctrine that the capital stock of a corpora- 
tion is a trust fund for the benefit of the 
general creditors of the corporation as a 
doctrine of modem date, very pertinently 
adds: "When we consider the rapid devel- 
opment of corporations as instiiimentalities 
of the commercial and business world in the 
l^st few years, with the corresponding ne- 
cessity of adapting legal principles to the 
new and varying exigencies of this business, 
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it is no solid objection to such a principle that 
it is modern, for the occasion for it could not 
sooner have arisen." The doctrine, however, 
is not a modern doctrine in courts of equity, 
"What is of comparatively modern date is the 
4ipplication of old and well-settled doctrines 
of equity appUcahle to the exercise of trust 
powers and duties to the new state of facts 
growing out of the rapid development of cor- 
porations. As new trusts are created, com*ts 
of equity apply to the modern trusts the an- 
cient principles applicable to all trusts in the 
same manner as, when railways and tele- 
graphs were first constructed, courts both of 
law and equity applied to railway and tele- 
graph companies the same principles they 
had previously applied to like corporate 
Tjodies. 

The vast increase of corporate property 
:«nd the immense accumulation of corporate 
liabilities at the present time, and the con- 
sequent dependence of both stocliholders and 
■creditors upon the fidelity with which the 
managers of these corporations exercise the 
powei's of their trust, would seem impera- 
tively to require that the salutary rules so 
rigidly enforced by com-ts of equity in other 
■eases of fiduciary relation should not be re- 
laxed in this class of cases, where the trust 
powers are of such magnitude and the con- 
•sequences of a breach of trust so disastrous. 
Especially in the case of insolvent corpora- 
tions are the acts of the managing officers 
to be free from the imputation of having 
laeen influenced by the consideration of any 
Interests adverse to those they are bound 
only to regard. Standing in a fiduciary re- 
lation, as it were at the bedside of a dying 
patient, if they are subsequently found in 
possession of a portion of his effects, they 
must show title by a conveyance imtainted 
l>y the exercise of that power which the trust 
relation gave them to influence "the disposi- 
tion made by the decedent of his property 
in their favor and to the prejudice of others 
liaving equal claims to the inheritance. If 
it be claimed, as it seems practically in some 
cases to be claimed, that directors occupy a 
position where they have an opportunity and 
a right to protect first their own interests, 
the answer to be given is the one which was 
given to a similar claim which was set up 
in defence in the case of Gaslight Imp. Co. 
V. Terrell, previously cited. There the court 
answered that a preference to a creditor who 
was a stranger was only an imdue prefer- 
-ence, while the preference of a director who 
was also a creditor introduced the added ele- 
ment of a taint of fi-aud and a breach of 
trust. The com't add: "Suppose that the di- 
rector had been a partner of a creditor who 
required to be paid, and he gcft the benefit of 
the payment through his partner, would any- 
Ijody doubt that there was a tincture of 
fraud in his getting the benefit by means of 
Tindue preference? It is the directors who 
make the order for the payment. I am of 
•opinion that this fact only makes the case 
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worse, and compels this court to direct the 
whole transaction to be set aside. 

The acts complained of in the bill • were 
acts of the dh-ectors when one of the part- 
ners affected by them was present and act- 
ing as a director, and either co-operating, or 
consenting, or acquiescing, in the acts char- 
ged. They were such acts as, upon the 
principles hereinbefore stated, could be treat- 
ed as void by the corporation or the credit- 
ors if tliey did not deem it for their inter- 
est to acquiesce in the action of the dh-ectors. 
This right which the beneficiaries of the 
fund had to set the transaction aside is one 
which is vested in the assignees. "The stat- 
ute is full of authority to him (the assignee) 
to sue lor and recover property, rights, and 
credits, where the banla-upt could not have 
sustained the action, and to set aside as void 
transactions by which the banla'upt himself 
would be bound. All this, of com'se, is in 
the interest of the ci-editors of the bankrupt" 
Sawyer v. Hoag, 17 Wall. [Si U. S.] 620. De- 
mun-er overruled. 

[NOTE. For decision upon the merits, see 
Bradley v. Converse, Case No. 1,776.] 
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BRADLEY v. FROST et al. 

[3 DiU. 457.]^ 

Circuit Court, D. IMinnesota. 1875. 

Bankkupt Act — ^Attachment — Sale of Pijoper- 
TY UNDEK State Pkocess— Liability of Sher- 
iff AND Judgment Cbeditok to the Assignee 
IN Bankucptcy. 

1. A sherijGf who sold on execution property 
previously attached by him by virtue of a judg- 
ment of a state court, which made it his duty 
to sell this specific property, leaving him no 
discretion, and who in good faith paid over the 
proceeds of the sale to the judgment creditor, 
without actual notice of proceedings in bank- 
ruptcy commenced after the attachment, but 
before the judgment and sale, is, .it seems, 
not liable as in trover to the assignee in bank- 
ruptcy. 

[Cited in Conner v. Long, 104 U. S. 233.] 

2. In such a case, the creditor receiving the 
proceeds of the sale may be compelled to pay 
the amount thereof to the assignee in bank- 
ruptcy, by an action in the federal court. 

[Cited in McCord v. McNeil, Case No. 8,- 
714.] 

In banki-uptcy. The plaintiff [Newton 
Bradley] is the assignee in bankruptcy of tlie 
St. Paul Lumber Company; the defendants 
are the sheriff [James C. .Frost] and [Charles 
H. Rhines] a judgment creditor of the bank- 
rupt. The action is in the nature of trover 
to recover the value of certain personal 
property seized and sold by the sheriff, the 
proceeds whereof were paid over to the 
judgment creditor. The facts are these: Ju- 
ly 22, 1875, the creditor sued the St. Pa^il 
Lumber Company in the state comt and at- 
tached the property in question. August 23, 

^ [Reported .by Hon. John F. Dillon, Circuit 
I Judge, and here reprinted by permission.] 
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petition in bankruptcy filed against the St. 
Paul Lumber Company. September 6, judg- 
ment entered in the state coui't against tlie 
attachment defendant (the St Paul Lumber 
Company), but without any special order to 
sell the attached propei-ty. September 17, 
writ of execution on the judgment levied by 
the sheriff on the property theretofore at- 
tached. September 23, the original judg- 
ment plaintiff (Parker) assigned the judg- 
ment to the defendant Rhines. September S, 
the St Paul Lumber Company was adjudi- 
cated a banla'upt on the creditors' petition of 
August 25, and on. September 29, the regis- 
ter's deed of assignment to tlie plaintiff was 
executed and delivered. October 4, the sale 
of attached property was made by the sher- 
iff, and the proceeds paid over on the execu- 
tion to Rhines. This was done without ac- 
tual notice of the bankruptcy proceedings. 
No application, was made by the assignee at 
any time to the state com't. After the sale 
by the sheriff and payment of proceeds to 
the judgment creditor, the assignee in bank- 
ruptcy made a written demand (October 15) 
on the sheriff for the property, but not for 
the proceeds thereof, and afterwards brought 
this suit against the sheriff' and the assignee 
•of the judgment who received the proceeds 
of this sale, to recover the value of the prop- 
erty, alleging, however, that it sold for its 
full value, and not seeking to recover any 
more than it brought at the sheriff's sale. 
The case came before the com't on a motion 
by the plaintiff for judgment on the defend- 
ants' answer, which set up the foregoing 
facts. [Motion granted in part] 

H. L. Williams, for plaintiff. 
Lochran, McNair & Gilfillan, for defend- 
ants. 

DILLON, Circuit Judge. 1. The suit in. the 
state com-t was commenced and the writ of 
attachment levied on the property of the 
debtor before the proceedings in banlixuptcy 
were commenced, and judgment was regu- 
larly obtained two days prior to the time 
when the debtor was adjudicated to be a 
banki'upt The adjudication of banliruptcy, 
however, preceded the issuing of the execu- 
tion. When the assignment was made to the 
plaintiff, the title to the property vested in 
the assignee and related back to August 25, 
when the proceedings in bankruptcy were 
commenced. No question is made as to the 
regularity and validity of the judgment, and 
it is admitted that by the laws and practice 
in Minnesota, property attached is held un- 
der a general judgment, and that it was the 
duty of the sheriff having an execution is- 
sued on the judgment to sell the attached 
property the same as if the judgment of the 
com-t had specially directed this to be done- 
Rev. St Minn. p. 468, § 139. Accordingly the 
property was sold by the sheriff on the exe- 
cution, and the proceeds paid over by him 



to the judgment creditor, without actual 
knowledge of the proceedings in banla-uptcy. 
As respects the sheriff, the case is to be 
treated as one in which the attachment was 
rightfully levied in the fii'st instance and the 
property thereby brought within the posses- 
sion of the state com*t by being in possession 
of its officer. Johnson v. Bishop [Case No. 
7,373.] 

The judgment rendered by the state com-t,. 
so counsel concede, bound the property at- 
tached to the same extent as if it had by 
the court been specially so ordered, and the 
sheriff, when the execution on the judgment 
was in his hands, was bound to sell the 
property attached, the same as if the writ of 
execution had specially commanded this to 
be done. This he did, and made the sale, 
and paid over the proceeds to the judgment 
creditor, before actual knowledge of the pro- 
ceedings in bankruptcy. Under these cir- 
cumstances, it admits of great doubt wheth- 
er the sheriff can be held in this action for 
the value of the property sold (Johnson v. 
Bishop, supra; Buck v. Colbath, 3 Wall. [70 
U. S.] 334, 343), and, as at present advised, 
I shall deny the motion for judgment against 
him; reserving the case for further consid- 
eration, if necessai-y, on this point 

2. As respects the judgment creditor who 
received the proceeds of the sale, I am of 
opinion he is liable. The effect of the ad- 
judication in bankruptcy and the subsequent 
assignment to the plaintiff, was to dissolve- 
the attachment (section 14 of the bankrupt 
act [of 1867; 14 Stat. 522]), and to transfer 
the title to the attached property to th& 
plaintiff, as of the date of the commence- 
ment of the proceedings in bankruptcy. The 
attachment being dissolved, the rights of the 
judgment creditor, as respects the assignee, 
must rest upon the sale under the execution, 
and the rights under the levy of the execu- 
tion, if any were acquired, were divested by 
the subsequent deed of assignment to the- 
plaintiff. The title to the property at the 
time of the sale was wholly in the plaintiff, 
and the judgment creditor has no greater 
right to the proceeds of the sale than the 
bankrupt had in the property, that is to say, 
no right whatever. 

If the plaintiff so elects he may have judg- 
ment on the pleadings against Rhines for 
the net amount he received of the sheriff. If 
he does not so elect, his motion for judgment 
on the pleadings will be denied, and he may 
contest the facts set up in the answer. 

(The plaintiff, elected to take judgment for 
the amount received of the sheriff.) 

Judgment accordingly. 

NOTE [from original report]. See Townsend 
v. Leonard [Case No. 14,117]. 
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BRABLEY et al. v. HEALET. 

[Holmes, 451.] ^ 

Circuit Court, D. Massachusetts. Jan. Term, 

1875. 

Baueruptcv— Secdred Creditok — Petition for 
SAI.B OF Securitt— Possession of Receivers. 

The district court has no jurisdiction of a 
summary petition by a mortgagee of property 
of a bankrupt against the assignee in bankrupt- 
cy, for sale of the mortgaged property before 
the bankruptcy proceedings and always since 
in the possession of, and claimed by, receivers 
appointed by a state court, not parties to the 
petition. The title to such property must be 
settled by regular proceeding at law or in eq- 
uity. 
[Cited in Bowen v. Christian, 16 Fed. 731.] 
[See Davis v. Kailroad Co., Case No. 3,- 
648.] 

[In equity. Bill by Charles S, Bradley and 
others against Mark Healey to review or- 
ders of district com-t. Order to take testi- 
mony rescinded, and further proceedings on 
petition for sale stayed.] 

J. J. Storrow and John C. Gray, Jr., for 
complainants. 

Curtis & Reed and B. P. Thomas, for de- 
fendant. 

SHEPIjEY, Circuit Judge. This is a bill 
in equity invoking the exercise of the super- 
visory power of this court over certain orders 
of the district court, made on the petition of 
Mark Healey, praying that the amount of a 
note held by Healey should be found by the 
court to be due to him from the bankrupt, the 
Boston, Hartford, and Brie Railroad Com- 
pany, and that an estate mortgaged by the 
bankrupt to secure said note should be sold 
free of liens, and this debt paid out of the pro- 
ceeds; and for general relief. The assignees 
in banla-uptcy appeared and answered this 
petition. They denied the validity ofHea- 
ley's mortgage, and alleged that a biU in 
equity, previously commenced, was pending 
in this court, in which they claim a large 
sum as due from the petitioner to the bank- 
rupt corporation, and call for an accoimt of 
his dealings with the corporation. They 
also allege that the trustees under the Ber- 
dell mortgage claim titie to the mortgaged 
premises, and they claim that they ought not 
to be required to litigate any question con- 
cerning said property until aU the parties 
interested in the litigation should be brought 
before the com-t The trustees under the 
Berdell mortgage also appeared by counsel, 
without making themselves parties to the 
proceedings, and claimed an interest in the 
property in question, and objected to the 
sale. 

It appears, and is admitted, that at the 
commencement of the proceedings in banlc- 
ruptcy and at the time of the adjudication, 
the mortgaged premises were not in po ses- 

^ [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

Sfed.cas. — 73 
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sion of the banki-upt and did not pass into 
the actual possession of the assignees, but 
were in possession of receivers appointed by 
the supreme court of iilassachiisetts. 

Under these circumstances the district 
court has no jurisdiction to entertain a sum- 
mary petition against the assignees of the 
bankrupt for the sale of property not now or 
ever in the possession of the assignees, but 
in the possession of parties claiming titie 
and not parties to the petition. It was not 
the intention of congress to deprive parties 
claiming property of which they were in 
possession, of the usual processes of law in 
defence of their rights. The supreme court, 
in Smitii V. Mason, 14 Wall. [81 U. S.] 419, 
held that strangers to the proceedings in 
bankruptcy not served with process, and who 
have not voluntarily appeared and become 
parties to such litigation, cannot be com- 
pelled to come into court under a petition 
for a rule to show cause. In Knight v. 
Cheney [Case No. 7,883], after a> most elabo- 
rate and exhaustive examination into the ex- 
tent and limitations of the powers and juris- 
diction of the district com'ts when sitting in 
bankruptcy on petition, the com-t decided 
that the district court does not possess th(> 
power to order, in a summary way, the sale 
of an estate, real or personal, although the- 
same is claimed by the assignee, even though 
the titie to the same is in dispute, if it also 
appears that the estate in question is in the 
actual possession of a third pei-son claiming 
titie. See, also, Marshall v. Knox, 16 "\VaU. 
[83 TJ. S.] 556; In re Bonesteel [Case No, 
1,627]; In re Casey [Id. 2,495]. 

It is apparent that, if adverse claims to 
property could be decided by the summary 
action of the district court, not only would 
the pai'ty claiming adversely to the assignee 
be deprived of a ti'ial by due process of law, 
but he would be without appeal. It is con- 
tended on the part of Healey, the petitioner, 
that the possession of the receivers in this 
case was the possession of the bankrupt, 
and that the assignees were constructively in 
possession of the property at the commence- 
ment of the proceedings in bankruptcy. It 
is claimed, therefore, that the doctrine of the 
cases in the supreme court does not apply- 
But the possession of the receivers was, even 
constructively, only the possession of the- 
bankrupt, or of the trustees under the Berdell 
mortgage, as the one or the other might 
make out title to it; and the decree of the 
state court gave possession to the trustees 
under the Berdell mortgage. The title of the 
banla'upt has not been established as against 
the Berdell mortgage, and cannot be by the 
district court, as they are not parties to this 
proceeding. The title to this property cannot 
be settied in this summary proceeding be- 
fore the district court, but only by regular 
proceedings at law or in equity. Under the 
present petition the district com-t cannot 
order a sale of the property fi'ee from liens 
or incumbrances. 
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One of the prayers in Healey's petition is, 
that the coui-t should find the sum named in 
the note and mortgage to be due to him, the 
validity of the note and mortgage being dis- 
puted by the trustees. The court proceeded 
to hear testimony as to the validity of the 
note and mortgage. The assignee subse- 
quently filed a petition setting forth the 
nature of their claims in set-ofC against 
Healey, and alleging that these claims Avould 
require an examination into the accounts be- 
tween Healey and the corporation, and pray- 
ing that they should not be required to go 
into evidence as to these matters of set-ofiC. 

The district court undoubtedly had juris- 
diction to determine in a summary proceed- 
ing any coutrovei"sy of this kind arising be- 
tween the bankrupt and a creditor who 
claimed a debt or demand against the bank- 
rupt under the bankruptcy. But inasmuch 
as the principal object of the petition was to 
obtain an order for ihe sale of the mortgaged 
property, which the court has not jurisdic- 
tion to order under this petition; and inas- 
much as a bill in equity is now pending be- 
tween the parties, in which the whole ques- 
tion of the validity of the mortgage and the 
rights of set-ofC claimed is at issue; it seems 
to be an unnecessarj' and burdensome ex- 
pense upon all parties, and one without any 
practical, beneficial result to either party, to 
take the same testimony and try the same is- 
sue in the summary proceeding, which testi- 
mony is being taken, and which issue is to be 
tried, on the bill in equity already pending. 
The order of the district judge directing the 
taking of testimony in relation to the validity 
of the mortgage and set-off is rescinded, and 
further proceedings on the petition for sale 
are to be stayed until the' fm'ther order of 
this court. 
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BRADLEY v. KNOX et al. 

[5 Cranch, 0. O. 297.] ^ 

Oircuit Court, District of Columbia. March 
Term, 1837. 

l^KGOTIAULE iNSTIirMDNTS — PROTEST —LlABII.ITY 

OF Remote Ixooksek — Actions ox — Witness — 

COMPETEXCY OF IMMEDIATE InDOKSEH. 

1. An action at law will not lie by an in- 
■dorsee against a remote indorser of a promis- 
sory note, made and indorsed in Virginia, al- 
thoujjh made payable at the North-West Bank 
of t'irginia by whose charter notes "made 
negotiable" at that banli are put upon the foot- 
ing of bills of exchange; and although it should 
be put in circulation as a negotiable instrument, 
and deposited in the bank for collection, before 
it became payable, and should be regularly 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



protested and regular notice given to the par- 
ties. 

2. An intermediate indorser of such a note 
is, therefore, a competent witness to invalidate 
the note. 

3. The rule that a party to an instrument 
shall not be permitted to discredit it by his tes- 
timony is applicable only to mercantile negotia- 
ble paper, which a promissory note, made and 
indorsed in Virginia, is not. 

At law. Assumpsit by [W. A. Bradlej'] an 
indorsee against a remote indorser of a 
promissory note, made by Reddick McKee, 
agent of the Wheeling Cotton Manufacturing 
Company, dated at Wheeling, March 22, 
1834, at 60 days, for $4,000, payable to the 
order of Richard Simmes at the North-West 
Bank of Virginia, without defalcation, for 
value received, and signed "R. McKee, agent 
Wheeling Cotton Manufacturing Company;" 
indorsed by Richard Simmes, Knox & Mc- 
Kee, M. Nelson, and W. B. Atterbmy. The 
note was regularly demanded, and protested, 
and due notice given to the defendants. 
The defendant, McKee, was taken; but the 
other defendant, Knox, was not. 

Upon the trial of the issue against McKee, 
Messrs. Brent & Brent, counsel for the de- 
fendant, moved the court to instruct the 
jm'y, "that if they shall believe, from the ev- 
idence, that the note was made and indoi*sed 
by the defendant, in the state of Virginia, 
and was made payable at the North-Western 
Bank of Virginia, in the said state, then 
the plaintiff Is not entitled to recover in this 
jction against the defendant as indorser of 
the said note." 

Whicti instruction THE COURT (THRUR- 
TON, Circuit Judge, not sitting in the cause) 
gave; it appearing that there were several 
intermediate indorsers between the plaintiff 
and the defendant. See 5 Rand. 40, 45; Id. 
335; and 4 Leigh, 116. And see, also, the 
charter of that bank in 1817, by which notes 
"made negotiable" at that bank are put upon 
the footing of bills of exchange. 

Mr. Bradley, for the plaintiff, then moved 
the court to instruct the jm'y^ that if, from 
the evidence, they should be of opinion, that 
the said note was made payable at the North- 
Western Bank of Virginia, and put into cir- 
culation as a negotiable instrument, and that 
it was deposited in the said bank before it 
became due, and was given to take up and 
renew, and used to take up and renew a 
uote for a similar amount drawn and in- 
dorsed by the same parties, and that, when 
it became due, demand of payment was reg- 
ularly made at the said bank and refused, 
and that the said note was regularly protest- 
ed, and notice thereof given to the indorser, 
then the plaintiff is entitled to recover. 

Verdict for the defendant. 

The plaintiff took a bill of exceptions, but 
has not prosecuted a writ of error. 

[NOTE. For determination of an action on 
the same note against the maker, see Brad- 
ley V. McKee, Case No. 1,784.] 
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Case No. 1,783. 

BRADLEY v. IiTLL. 
[4 Biss. 473.]^ 

Circuit Court, N. D. Illinois. Llarch Term, 
1861. 
Negotiable Instruments — Nature aud Req- 
uisites—Note Payable in Exchange —Compd- 
TATioN OF Exchange — Federal Codkts — Au- 
thority OF State Decisions. 

1. The fact that a note is made payable in 
exchange does not prevent its being a promis- 
sory note, even ttough the rate of exchange 
is liot specified. 

2. The exchange, like interest, is an incident 
to the principal sum, and the rate is subject to 
proof; but when the proof is in, then the 
amount is a matter of computation. 

3. On a commercial question this court is 
not bound to follow the decisions of the state 
supreme court, especially when contrary to the 
opinion of the mercantile community and the 
general opinion of the profession. Case of 
Lowe V. Bliss, 24 HI. 168, disapproved. 

[Cited in Edwards v. Davenport, 20 Fed. 
763.] 

4. The Illinois statute of February 12, 1857, 
does not apply to a contract where no rate of 
interest is fixed by agreement. 

At law. This was an action [by Henry 
Bradley against William Lill] upon the fol- 
lowing promissory note: *'$2,5S3.51. Chi- 
cago, HI., Sept 30th, 1859. One yeai' after 
date, I promise to pay to the order of my- 
self, two thousand five himdred and eighty- 
three dollars and fifty-one cents in exchange 
at the office of Messrs. Ashley & Norris, No. 
52 Exchange Place, New York. Value re- 
ceived. (Signed) William Lill. (Indorsed) 
William LiU." 

[On demm-rer to the declaration] the ol)jec- 
tion was taken that, being a note made in 
Illinois, altliough payable in New York, the 
note was governed by the act of the legis- 
lature of this state of Feb. 12, 1857, though 
the note did not on its face bear interest 
It was also objected that the exchange was 
an uncertain and indefinite sum, and that a 
recent decision of the supreme com*t of this 
state, Lowe v. Bliss, 24 m. 168, rendered 
it inoperative as a note. 

The statute referred to is as follows: 
■"Where any contract or loan shall be made 
in this state, or between citizens of this state 
and any other state or country, bearing in- 
tei'est at any rate which, was or shall be law- 
ful according to any law of the state of Illi- 
nois, it shall and may be lawful to make the 
amount of principal and Interest of such 
contract or loan payable in any other state 
or territory of the -United States, or in the 
•city of London, in England, and in all such 
cases such contract or loan shall be deemed 
and considered as governed by the laws of 
the State of Illinois, and shall not be af- 
fected by the laws of the state or country 
where the same shall be made payable." 1 
Gross' St c. 54, § 13; Rev. St 1874, p. 
615, § 9. 

^ [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by permission.] 



[Demurrer overruled.] 

Davenport & Wilder, for plaintiff. 
Scates, McAllister & Jewett, for defend- 
ant 

DRIBIMOND, District Judge. The stat- 
ute of Feb. 12th, 1857, does not apply to this 
case, because that contemplates a case where 
thei'e was an amount of interest fixed by 
the agreement of the parties, in which event, 
if the rate was legal according to the laws 
of Illinois, the contract might be enforced, 
notwithstanding the money was made pay- 
able in another state or counti-y, and the 
rate of interest greater than there allowed. 

This court has always held that the fact 
that a note is made payable in exchange, 
does not prevent its being a promissory note, 
and with all ' due respect to the supreme 
couxt of this state, I cannot concm: in the 
opinion expressed in the case of Lowe v. 
Bliss, recentiy decided. 24 HI. 168. 

An instrument of writing by which A, at 
Chicago, promised to pay B within a certain 
time one thousand dollars with the current 
rate of exchange on New York at maturity, 
is a promissory note, notwithstanding the 
rate of exchange was not specified. I admit 
that under the general law a note must be 
payable absolutely, in money. In the ex- 
ample given a thousand dollars was the sum 
payable; the exchange, like interest was an 
incident merely to the principal sum, and it 
was not the less on that account an agree- 
ment to pay a fixed sum. If a note be exe- 
cuted in England, payable "with interest" 
and a suit be brought on it here, the amount 
of the verdict or judgment is not a mere 
matter of computation, but proof must be 
inti'oduced of the rate of interest In Eng- 
land, and the amount of the verdict or judg- 
ment, even after the proof is made, is great- 
er or less, depending upon the fact whether 
the verdict is rendered to-day, next week 
or next year, the amount of interest increas- 
ing regularly by efflux: of time; but when the 
proof is in, and the time established, then 
the amount becomes a matter of computa- 
tion. So, when the proof as to exchange is 
In, and the time fixed, then also the amount 
is a matter of computation. In the one 
ease the principal amount and the time and 
rate fixed by evidence, control and determine 
the aggregate sum, and equally so in the 
other. If this suit were brought in the 
cotirts of this state, being a note payable in 
New York, the amount for which judgment 
would be rendered woiild have been ascer- 
tained, not from the face of the note itself, 
but by evidence before the com*t or jury 
of the law of New York as to interest It 
would be only when that was done that the 
amount could become a matter of computa- 
tion. 

This court, therefore, till overruled by the 
supreme court of the United States, adheres 
to the view that it has always taken of this 
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point, that an instrument of this Mnd is a 
promissoiT note. This is a commercial ques- 
tion, and tliis cornet is not bound to follow a 
decision of llie supreme court of this state 
on this branch of the law; the more es- 
pecially when it is contrary to the opinion 
of the whole mercantile community, as 
shown by uniform practice, and conti-ary 
also to the general opinion of the profession. 
Demurrer overruled. 

NOTE [from original report.] The decision 
in the case of Lowe v. Bliss, above referred to, 
was made by a divided coiu't, and with refer- 
ence to the statute of Illinois concerning nego- 
tiable paper, and was afterward commented 
upon in the case of Bilderbaek v. Btirlingame, 
27 111. 338. in which case it was further held, 
that an instrument admitting a certain sum to 
be due, which may be paid in merchandise at 
a fixed price, becomes an absolute money de- 
mand, on failure of the payee to deliver the mer- 
chandise when it is called for. A note expressed 
to be payable with current rate of exchange, 
at the place where it is drawn and is to be 
discharged, is payable in coin, and there is no 
rate of exchange connected with it. The words, 
"with current rate of exchange." in such a 
note, are without significance. Hill v. Todd, 29 
111. 101; Clauser v. Stone, Id. 114. Where 
the note provides "the current rate of exchange 
to be added," it is not a valid promissory note, 
even for the principal amount in the note. Phil- 
adelphia Bank v. Newkirk, 2 Miles, 442.. 



Case "No. 1,784. 

BRADLEY v. McKEB. 

[5 Cranch, C. C. 298.] ^ 

Circuit Court, District of Columbia. March 
Term, 1837. 

Evidence — Competency — Proceedings of Corpo- 
RATioN — Negotiable lNSTmTMEN:TS — Evidence 
— B0UDEN OF Proof— Corporations— Officers 
AND Agents — Dissolution — Usury — What 
Constitutes. 

1. The proceedings of a corporation aggre- 
gate may be given in evidence against a party, 
not a member of the corporation, although 
there should be no evidence that such notice 
of the meeting, as the charter requires, had 
been given. 

2. A promissory note, signed by A. B. as 
agent of an incorporated manufacturing com- 
pany, does not, upon the face of it, import a 
personal obligation; and it is not incumbent 
on the defendant to show his authority to make 
such a note; nor the extent of his powers; nor 
that the money was applied to the use of the 
company; nor that he declared it was for their 
use; the burden of proof, in such case, is upon 
the plaintiff. 

3. If, at the date of the note, or at the time 
it became payable, the compauy had ceased to 
do business as a company, the corporation was 
not thereby dissolved, nor the defendant there- 
by rendered personally responsible upon the 
note; and if, after the making of such note, 
the corporate property was sold by the com- 
pany, who ceased to do business as a corpora- 
tion, and the stockholders made a distribution 
of the effects of the corporation, and appor- 
tioned the debts due by the company to be paid 
by such individual stockholders, the corpora- 
tion did not thereby cease to exist, but was 
capable of being bound by such a note. 

' [Reported by Hon. William Cranch, Chief 
Judge.] 



4. If it was the usage and custom of the 
banks and exchange-brokers in that part of 
the country where the note was made and in- 
dorsed, to discount such paper at one per cent. 
for sixty days, and to charge an additional 
premium of from a half of one per cent, to 
one per cent, for exchange on eastern paper, 
when such paper was loaned, and to charge 
the like discount and premium for the renewal 
of the notes given therefor; such a transaction, 
if bona fide and not intended as a cloak for 
usury, is not usurious. 

5. Whether the transaction was bona fide, 
and not intended as a eloa'k for usury, is a 
question of fact to be left to the jury under all 
the circumstances of the case. 

6. If a note be given by a person, bona fide, 
as agent of an incorporated manufacturing 
company, for a loan of money to the company, 
and the same was known to the person who 
discounted it, at the time of his discounting it, 
the agent is not personally liable upon the note. 

At law. Assumpsit [by W. A. Bradley] 
against [Reddick McKee] the maker of the 
note mentioned in the preceding case, which 
was in this form: "Wheeling, March 22il. 
1834. Sixty days after date, I promise to 
pay to the order of Richard Simmes, at the 
North-Western Bank of Virginia, ?4,000, 
without defalcation, for value received. R. 
McKee, Agent Wheeling Cotton Manufactur- 
ing Company. §4,000." Indorsed: "Richard 
Simmes, Knox & McKee, M. Nelson, W. B. 
Atterbury." 

Upon the trial, Mr. Brent, for the defend- 
ant, contended that he was the regidarly 
appointed agent of the Wheeling Cotton 
Manufactm-ing Company, incorporated by 
the legislatm-e of Virginia, and, as such, au- 
thorized to make the note; that it was made 
for the company, and legally bound them; 
and that it was not his private, individvial 
act, Rathbon v. Budlong, 15 Johns. 1. Mr. 
Brent offered to read to the jury the minutes- 
of the proceedings of a meeting of the com- 
pany, (proved by a witness to be such.) at 
which the defendant was appointed agent. 

Mr. Bradley objected that the books of the^ 
company are not evidence against a stranger. 
Stai-kie, Ev. pt. 2, p. 298. That there was 
no evidence that ten days' notice of the 
meeting had been given, as required by the 
charter. 

Mr. Brent, contra, relied upon the opinion 
of the supreme court of the United States, 
in the case of Bank of U. S. v. Dandridge, 
12 Wheat. [25 U. S.] 69; that the law "pre- 
sumes that every man, in his private and 
official character, does his duty until the con- 
trary is proved; it wdll presume that all 
things are rightly done, imless the circum- 
stances of the case overturn this presump- 
tion, according to the maxim, omnia prae- 
sumuntm- rite et solemniter esse acta, donee 
probetur in conti-arium." "That persons act- 
ing publicly, as officers of the corporation, 
are to be presumed rightfully in office; acts 
done by the corporation, which presuppose 
the existence of other acts to make them 
legally operative, are presumptive proofs of 
the latter," &c. 
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The court overruled the objection, and 
permitted the evidence to go to the juxy. 

Mr. Brent, for the defendant, then offered 
to read to the jury the deposition of M. 
Nelson. 

Mr. Bradley, for the plaintifC, objected that 
the witness was one of the intermediate in- 
dorsers, and could not be permitted to dis- 
credit the note which he had indorsed. Gaton 
V. Lenox, 5 Rand. [Va.] 32. 

■Mr. Brent replied that the rule was only 
. applicable to mercantile negotiable paper, 
which this comt has just decided this note 
not to be. Blagg v. Phenix Ins. Co, [Case 
No. 1,477]. And the plaintiff had cross-ex- 
amined the witness, and therefore cannot 
now object to his competency. Harrison v. 
Courtauld, 1 Russ. & M. 428. 

The court overruled the objection, and the 
deposition, was read. 

Mr. Bradley then contended that the note 
is not, on its face, a company note, but piir- 
ports to be the individual note of the defend- 
ant; and that the burdon of proof is on him 
to show his authority to bind the company 
by such a note. White v. Skinner, 13 Johns. 
308. 311; Randall v. Van Vechten, 19 Johns. 
60. 

Mr. Brent, contra. The plaintifE produces 
a note signed by the defendant, as agent of 
the company, and the defendant proves that 
he was their agent; the burden of proof is 
now on the plaintifC to show that the defend- 
ant is personally liable. Theo. Ag. 333; 
Wyman v. Gray, 7 Har. & J. 409; 2 Kent, 
Comm. 614. Whereupon, Mr. Bradley, for 
the plaintiff, moved the coiu"t to instruct the 
jury that the note upon which this suit is 
brought imports, upon its face, a personal 
obligation, and the defendant is personally 
liable therefor, unless they shall find, from 
the evidence, that the defendant was author- 
ized to bind the Wheeling Cotton Manufac- 
turing Company by such conti-act, declared 
their names, and professed to act for them 
In the execution of it; and signed the same 
In pm'suance and performance of his said 
authority. Which instruction the court re- 
fused to give. 

Jlr. Bradley then further moved the court 
to instruct tiie jury, that the said corpora- 
tion is but an agent, exercising only delegat- 
ed authority; that all agents appointed by 
it must act within the object and scope of 
the charter of the said company; that the 
appointment of such sub-agent must be clear- 
ly proved, and the extent of his powers, in 
the particular matter, clearly defined; and 
If the jm'y shall be satisfied, by the evidence, 
that the promissory note, in the declaration 
mentioned, was given for a loan of money, 
they must fm*ther find that it was for a loan 
-of money to the said company, for its cor- 
porate objects, and that the defendant was 
fully authorized to obtain such loan, and to 
bind the said company, by his signature to 
the said note, and declared, or it was imder- 



stood between the lender and such agent, 
that it was for the use of the said company; 
otherwise, the defendant is personally liable. 
Which instruction the com-t also refused to 
give. 

Mr. Bradley then fmrther moved the com't 
to insti'uct the jm-y, that, if from the evi- 
dence they shall be of opinion, that on 
the 22d day of March, 1834, or at any time 
before that day, or before the 24th day of 
May, 1834, the Wheeling Cotton Manufac- 
turing Company had ceased to do business 
as a company, or had sold all the property 
of the company, and ceased to do business 
as a company or corporation, then the said 
corporation was dissolved, and the defend- 
ant is personally and individually responsible 
on the note upon which this suit is brought 
Which insti'uction the com-t also refused to 
give. 

Mr. Bradley then further moved the com-t 
to instruct the jury, that, if from the evi- 
dence they shall find, that, in the summer of 
1834, after the mating of the said promissory 
note, the corporate property of the company 
was aU sold by the said company; that the 
said company ceased to do business as a 
corporation, and the stockholders therein 
made a disti'ibution of the effects of the said 
corporation, and apportioned the debts due 
by the said company, to be paid by such 
individual stockholders, then there is no- 
body in esse which can be sued as the princi- 
pal or which the defendant, as agent, could 
make responsible by the signatm-e to the 
said note, and he, the defendant, is person- 
ally responsible therefor. Which instruc- 
tion the com't also refused to give. 
■ Mr. Bradley then fm-ther moved the court 
to insti'uct the jury, that if from the evi- 
dence they shall be of opinion, that, in 
the years 1833 and 1834, and for a long time 
before, it was the usage and custom of the 
banks and exchange-brokers, in that part of 
the state of Virginia in which the town of 
Wheeling is, to discoimt paper at and after 
the rate of one per cent, for sixty .days; and, 
in addition thereto, to charge a premium 
for exchange on eastern paper, varying from 
an half to one per cent when eastern paper 
was loaned; and also to charge the same 
discount and premium for the renewal of 
the notes given therefor; and that the said 
transaction was bona fide, and not intended 
as a cloak for nsm'y, this case was not 
usurious. Mr. Brent, contra, cited New 
York Firemen's Ins. Co. v. Ely, 2 Cow. 705. 
But the coiurt gave the insti-uction. 

Mr. Bradley then moved the court to in- 
struct the jury, that, if they shall be of 
opinion from the evidence that the consider- 
ation given for the promissory note upon 
which this suit is brought, was a loan ne- 
gotiated by William B. Atterbury to the 
Wheeling Cotton Manufacturing Company, 
by Reddick McKee, agent thereof, or by any 
other person acting on behalf of the said 



BRADLEY (Case No, 1,785) 



[3 Fed. Cas. page 1158] 



company; and that the terms of the said. 
loan were one per cent, for sixty days' dis- 
count for forbearance, and one half per cent, 
for exchange on eastern funds; and that 
such was the usage and custom of the banks 
and exchange-broliers in that part of the 
counti'y where the said loan was made, in 
the years 1833 and 1834; and that the same 
rate of discount and premium, or commis- 
sion, was charged upon each renewal of such 
loans, then the said contract was bona fide, 
and not usm-ious. Com. Usm'y, 133-135. 
Wliieh instruction the court refused to give. 

Mr. Brent, for the defendant, then moyed 
the court to instruct the jury, that upon the 
whole evidence the plaintiff is not entitled 
to recover in tliis action, even if the defend- 
ant had no authority to bind the company. 
Which instruction the court refused to give. 
But upon the motion of the defendant's 
counsel, instructed the jury, that if they be- 
lieve from the evidence that the note, on 
which this suit is brought, was given by the 
defendant bona fide as agent for the Wheel- 
ing Cotton Manufacturing Company, for a 
loan of money to the said company, and that 
the same was known to the said Atterbiu-y 
at the time he discounted the said note, the 
plaintiff is not entitled to recover in this ac- 
tion. New York Firemen's Ins. Co. v. Ely, 2 
Cow. 703. 

Mr. Brent, for the defendant, cited Theo. 
Ag. 303, 337; Long v. Colburn, 11 Mass. 97; 
Ballou V. Talbot, 16 Mass. 461; Harper v. 
Little, 2 Greenl. 14; 2 Kent. Comm. 631. 

Mr. Bradley cited 2 Liverm. Prin. & Ag. 
247; Buffum v. Chad wick, 8 Mass. 103; 
Odiorne v. Maxcy, 13 JMass. 178; Batty v. 
Carswell, 2 Johns. 48; Thacher v. Dinsmore, 
5 Mass. 299. 

Verdict for defendant. The plaintiff took 
bills of exception, but has not prosecuted a 
writ of error. 

[NOTE. For determination of an action on 
the same note by an indor.«:ee against a remote 
iiidorser thereof, see Bradley v. Knos, Case No. 
1,782.] 
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BRADLEY et al. v. REED et al. 

[12 Pittsb. Leg. X 65; 2 Pittsb. Rep. 519.] 

Circuit Court, W. D. Pennsylvania. 

IsjUNCTiox — Procedure — ^Waiver of Notice — 
Waste -— Ixjunctios to Prevent — Vendee is 
Possession — Mortgagor in Possession — ^Ten- 
ant IN Common — Dissolution— Laches. 

1. Notice, previous to motion for an injunc- 
tion, required by 5th section of the act of con- 
gress, 2d March, 1793 [1 Stat. 334], may be 
waived by appearance and filing answer. 

[See Marsh v. Bennett, Case No. 9,110; 
Thayer v. Wales, Id. 13,871.] 



2. As a general rule in the practice of courts 
of equity, nothing can be read on such motion 
but the answer, and if the answer denies the 
equity of the bill, the injunction will be dis- 
solved. 

3. Waste is an exception, upon the ground 
tliat an irreparable mischief would ensue, and 
the court will interpose to prevent it. 

4. To show waste, aflSdavits are admissible, 
even after answer filed. 

5. A court of equity will not permit a vendee 
in possession, with the great bulk of the pur- 
chase money due and unpaid, to cut and take 
away timber, and thus diminish the security 
of the vendor. 

6. So also, an injunction lies against a mort- 
gagor in possession, to stay waste. The court 
will not suifer him to prejudice the security. 

7. Since the statute of Westminister II., giv- 
ing one tenant in common a legal remedy 
against his co-tenant, courts of equity have in- 
terposed to prevent waste and preserve the 
corpus of the estate until partition. 

8. Pending a bill in equity, one tenant in 
common will not be permitted to strip the land 
of its timber. It is an injury recognized by 
law, and the remedy by injunction is applica- 
ble to every species of waste. 

9. Courts of equity will dissolve an injunc- 
tion where it appears that the complainant has 
been guilty of intentional delay in prosecuting 
his cause. 

In equity. This is a bill [by James Brad- 
ley and others against William Reed and Jo- 
seph Hyde and others] claiming title to eleven 
thousand acres of land in Elk and Jefferson 
eouxities, and praying an injunction to stay 
waste. The land is of great value on ac- 
count of the timber. The injunction was 
gi-anted on filing the bill. Respondents' 
counsel moved to dissolve it [Motion de- 
nied.] 

Marshall & Purviance, for the motion. 
Geo. P. Hamilton, contra. 



MeCANDLESS, District Judge. Although 
this injunction issued without the previous 
notice, required by the 5th section of the 
act of congress of 2d March, 1793 (Brightly, 
256), it was admitted, at the argument, that 
the irregularity was cured by an appearance 
and filing the answer. What we have now 
to consider, is not the question of title, which 
has been elaborately and ably argued, but 
whether, with the lights before us, we woiild 
grant a preliminary injunction. 

This is an application by one tenant in 
common charging his co-tenant with waste. 
As a general rule in the practice of com"ts of 
equity, nothing can be read on such a motion 
but the answer. If the writ has issued, and 
the answer, when filed, denies the equity 
of the bill, the injunction will be dissolved. 
But there ai'e many cases where this rule 
does not prevail. Waste is one of them; 
and the exception to the rule is upon the 
ground, that an irreparable mischief would 
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ensue, and the court will prevent that irrep- 
ai-able mischief by its interposition. 2 Pars. 
Eq. Cas. 9&. The affidavit of Mr. Lucas was 
received, not to prove title, but waste; and 
this, according to the uniform current of de- 
cisions, was admissible. As to who has the 
better title is to be determined when the 
proofs are in, and upon the ultimate hearing. 
At present, the affidavit is only material in 
this, that it shows by a letter from Reed to 
Breedin, dated the 24th May, 1864, "that I, 
(the respondent) have employed hands ,to 
cut timber, upon the warrants, not embraced 
in the lease to Rhmes and Carman," 

Assuming that the answer exhibits such 
an equitable title, as would authorize a chan- 
cellor to decree a specific performance, the 
respondent is a vendee in possession, with 
the great bulk of the pm'chase money due 
and unpaid. A court of equity will not per- 
mit him to diminish the security of his ven- 
dor until he is paid. The principal part of 
this is the mortgage for $40,000, presently 
due, and the mortgagee could intervene, as 
Chancellor Kent says, in 2 Johns. Ch. 148, 
against a mortgagor in possession to stay 
waste. The com*t will not suffer him to 
prejudice the security. Independent of this, 
although at common law one tenant in com- 
mon had no legal remedy against his co- 
tenant for waste, since the statute of West- 
minister n. (13 Edw. I. c. 33), giving such 
redress, com*ts of equity have interposed to 
protect the corpus of the estate vntR parti- 
tion. As was said in Hawley v. Clowes, 2 
Johns. Ch. 122, "Lord Eldon admitted the 
propriety and necessity of this power in the 
court between tenants in common where 
the waste was destructive to the estate, and 
not within the usual and legitimate exercise 
of power." 

Here is a bill filed, claiming, not partition, 
but title. By the respondents' answer, they 
are admitted tenants in common and "pend- 
ing the suit, it appears extremely fit, that the 
tenant in common in possession should not 
be permitted to strip the land of its timber." 
The peculiar value of the land in controversy 
is the Umber, and if between this date and 
the final hearing, the respondents were per- 
mitted to fell trees, convert them into lum- 
ber", and raft them to market, it would great- 
ly diminish that value. It is, therefore, an 
injm*y recognized by law, and the remedy by 
injunction is applicable to every species of 
waste, it being to prevent a known and cer- 
tain injury. And this remedy is peculiarly 
proper pending a bill to ti'y the title to this 
very land. This injunction must therefore 
be continued until further order. ' But the 
complainants are admonished that the court 
win, on motion, dissolve it, if it appears in 
the futm'e that they have been guilty of in- 
tentional delay in prosecuting their cause. 
1 Eden, 145; 4 Wash. 0. C. 174 [Read v. 
Gonsequa, Case No. 11,606]. 

The motion to dissolve the injunction is 
overruled. 
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BRADLEY et al. v. RICHARDSOX et al. 

[2 Blatchf. 343; " 23 Vt. 720.] 

Circuit Court, X). Vermont. Nov. 27, 1851. 

CORPOR.VTIONS — ACTIOXS — IXJCXCTION — KiGHTS 
ESFOROED AKD WROXGS PREVENTED —f ReLIKF 

against judgaient — grounds — asscmpsit — 
Money Had and Received — Corporations — 
Offjceu and Agents— Contracts — Factors— 
Liabimtt to Principal — Liability of Princi- 
pal FOR Advances. 

1. Where corporate rights and interests are 
affected in any way wrongfully and injuriously, 
those rights and interests, generally speaking, 
and unless some special ground be shown, 
must be asserted and defended, both at law 
and in equity, in the corporate name. 

[Cited in Newby v. Oregon Cent. Ry. Co., 
Cases Nos. 10,144, 10,145.] 

2. It is not sufficient for a debtor, or for 
those who are entitled to assert his rights, in 
order to induce a court of equity to relieve 
against a judgment at law, to show that the 
debtor was wrongfully deprived of an oppor- 
tunity of making a defence in the suit at law, 
unless a defence, apparently, would have been 
available. To entitle them to an interposition 
of a court of equity in their behalf it must ap- 
pear- that the judgment is unjust and inequita- 
ble, and ought not to be enforced, 

3. Where property of a debtor, which is sub- 
ject to an attachment in a suit pending at 
law, is sold to one to hold in trust for certain 
creditors of the debtor, and a judgment is 
rendered in the «uit at law, and the creditors 
for whose benefit the purchase was made insti- 
tute proceedings in equity to be relieved against 
the judgment so obtained, alleging that it was 
unduly obtained and for too large an amount, 
the court will cot inquire merely whether the 
judgment w^s just and equitable as between 
the parties to it, but whether it includes claims 
or demands not covered by the action, or not 
due and payable at the commencement of the 
action, or which, by a proper application of pay- 
ments or credits, will appear to have been paid 
and satisfied, and were, therefore, not existing 
legal claims; and, unless the judgment appears, 
to be wrong in some of these particulars, and 
consequently to have been rendered for more 
than the property ought to have been charged 
with, the plaintifEs will have no ground of com- 
plaint, whatever may have been the manner in 
which the judgment was obtained. 

4. R. B. & Co., a copartnership, acted, by mu- 
tual agreement, as the selling agents of the 
Burlington Mills Co., a manufacturing corpora- 
tion. The copartnership of R. B. & Co. was 
dissolved, and a new firm constituted, under 
the same style and consisting in part of the 
same members. The new firm assumed and 
continued the business of the old firm, acting 
as the selling agents of the corporation under 
the same agreement which existed with the 
old firm. The corporation, by its treasurer, re- 
quested the new firm to pay and adjust the 
balance due from the corporation to the old 
firm and charge it, in their account, to the 
corporation. They did adjust it accordingly, 
and the old firm credited the corporation with 
the amount of the balance, as received of the 
new firm, and rendered their account to the 
corporation balanced by the credit in full: 
Held, that it must be inferred that this balance 
was discharged by the payment of money or 
what was equivalent thereto; that the corpora- 
tion thereby became debtors to the new firm 
for the amount; and that it might be recov- 
ered by tliem, in an action for money had and 
received or for money paid and advanced. 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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5. The treasurer, not being merely tlie keeper 
of the money of the corporation, but empow- 
ered by the directors to borrow money in the 
name and for the use of tlie corporation, and 
having a general authority given him by the by-' 
laws to pay the debts of the corporation: Ecld, 
that he had sufficient authority to give the 
assent of the corporation to the transaction by 
which the balance due to the old firm was thus 
paid. 

G. Held, also, that it could not be objected 
against the validity of the transaction that 
the treasurer was a member both of the old ana 
the new firm, that fact being fully known to 
the corporation. 

7. An account having been rendered to the 
corporation, stating the balance, the payment of 
it and by whom it was paid, and no objection 
liaving been made at the time or afterwards, 
until a suit was commenced against the cor- 
poration by the new firm to recover tlie amount 
ilup to them: Held, tliat the transaction must 
be deemed to have been acquiesced in by the 
corporation. 

S. The undertaking of a factor is merely to 
answer for the solvency of the buyer of the 
goods, or rather to guaranty to the principal 
the payment of the debt due from the buyer. 
He becomes liable to pay to the principal the 
amount of the purchase-money, if the buyer 
fails to pay it when it becomes due. And his 
undertaking is not collateral, within the stat- 
ute of frauds, but is an original and absolute 
agreement that the price for which the goods 
ai-e sold, or the debt created by the sale of the 
goods, shall be paid to the principal when the 
credit given on the sale shall have expired. 

9. If the factor has agreed that he will ad- 
vance to a certain amount upon the goods 
consigned to him, to that extent his advances 
may be treated as payment in advance of so 
mueh towards the goods, and, so far, the one 
may be set off against the otlier. But all mon- 
eys advanced on account beyond the amount 
agreed to be advanced upon the goods will 
constitute a present legal debt, for which he 
Avill have a present legal right of action. 

10. If the principal procures and has the 
benefit of the advances, he is thereby precluded 
from objecting to them as not answering the 
agreement, whatever may be the form in which 
they are made. 

11. If the factor commences a suit at law 
against the principal, to recover the unpaid 
balance due to him for his actual advances, 
having previously made sales of goods tipon a 
credit not yet expired, and being at the same 
time liable upon acceptances and bills for the 
principal not yet matured, he is entitled to have 
the avails of the sales, as they become due, 
applied in satisfaction of the additional ad- 
vances which he is compelled to make upon 
such bills and acceptances as they become due, 
and cannot be required to apply such avails in 
satisfaction of his present legal claims existing 
at the commencement of his suit. 

In equity. This was a motion for an in- 
junction, predicated, upon a bill filed by 
[Harry] Bradley and others against [Andrew 
J.] Richardson and others, to stay execution 
of two judgments amounting together to tlie 
sum of §51,992.04, recovered by Richardson 
and others, at the October term of this court 
in 1851, against tlie Burlingtoni Mill Com- 
pany, a corporation established under an act 
of the legislature of Vermont, for the manu- 
facture and sale of woollen goods. [Denied.] 

William "W. Pecli and D. A. Smalley, for 
plaintiffs. 



Lucius B. Peck, for defendants, 

PRENTISS, District Judge. I have taken 
time to read the bill and. papers filed, in this 
case, which are uncommonly voluminous and 
contain a great variety of statements and 
facts, because I thought it unfit and was un- 
willing, whatever might be the inclination 
of my mind at the hearing, to decide a mat- 
ter of so much importance to the parties, 
without first examining carefully every pa- 
pei" connected with it, as weU as the autlior- 
ities referred to by the counsel on the argu- 
ment. 

The bill may be considered in a threefold 
aspect; as presenting a right in the plaintiffs 
to relief, first, as stockholders in the Burling- 
ton Mill Company; secondly, as creditors of 
the miU company; and, thirdly, as cestui que 
trusts under tlie purchase of the property at- 
tached in the suits at law, made by Hill as 
their ti-ustee, subsequent and subject to the 
attachments, he having deceased, and there 
being no personal representative competent 
to sue here in his right. 

As stockholders simply, there would be 
much difficulty, on the statements made in 
the bill, in the plaintiffs' maintaining it As 
such, they are not personally or individually 
responsible for tlie judgments recovered 
against the mill company; nor have they, 
in that character, any interest whatever in 
the property which was attached and is lia- 
ble to be taken to satisfy the judgments. 
Where the corporate rights and interests are 
affected in any way wrongfully and injuri- 
ously, those rights and interests, generally 
speaking, and unless some special ground 
be shown, must l>e asserted and defended, 
both, at law and in equity, in the corporate 
name. Now, the bill does not state any fraud 
or collusion with the judgment creditors, on 
the part of the mill company; but, on the 
contrary, it alleges that the judgments were 
obtained without the consent and against the 
will of the company and were a fraud upon 
the company. In this aspect of the case, 
it would seem that the company, in its cor- 
porate name, would be the proper party to 
seek relief against the judgments. 

On the general ground of being creditors 
of the mill company, without some special 
interest, it would be equally difficult for the 
plaintiffs to maintain their claim to relief. 
What right has one creditor to interfere in 
a suit, or, indeed, in any transaction, be- 
tween his debtor and another creditor, imless 
he has some specific interest in property 
which is to be affected thereby? In the case 
of a fraudulent judgment, creating a lien on 
property, or a fraudulent conveyance of 
property, the party seeking relief against 
either must show an interest in the particu- 
lai" property, by levy of execution, pm-ehase 
or otherwise. But, whatever 'rights the 
plaintiffs may be supposed to possess as 
stockholders or creditors, it is not sufficient 
for them, nor would it be for the mill com- 
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pany, to show that the latter was wrongful- 
ly deprived of an opportunity of maldng de- 
fence in the suits at law, unless, apparently, 
a defence would have heen available. To 
entitle them to the interposition of a court of 
equity in their behalf, it must appear that 
the judgments are unjust and inequitable 
a.nd ought not to be enforced. If the pro- 
ceedings of the stoclvholders and directors at 
Boston, dismissing the attorneys from the 
suits and consenting to judgments being ren- 
dered, were irregular and invalid, as is al- 
leged, on account of the meetings being 
held out of this state, the attorneys, instead 
of withdrawing from the suits and suffering 
judgments to pass sub silentio, should have 
objected to the proceedings at the time, and 
submitted the question as to their validity 
and binding force to the consideration and 
decision of the court. But the judgments, it 
is to be observed, were not obtained, certain- 
ly not altogether so, without a hearing and 
without a defence. A hearing had been had 
-upon the merits before a tribunal whose 
•opinion, considering how the ti-ibunal was 
constituted, ought to command at least as 
much respect, to say no more, as that of a 
jury. The actions, by agreement of the par- 
ties and order of court, had been submitted 
to the determination of referees mutually 
chosen by the parties. The referees had 
heard the parties; made an award and re- 
ported the award to the court, stating the 
facts and grounds upon which it was made. 
Exceptions were filed to the report, raising 
certain questions of law on the facts stat- 
•ed; but no exception was taken or is now 
taken, on account of partiality or misbeha- 
vior in the referees. It was, therefore, only 
the questions or points of law thus raised, 
that could be heard or re-examined by the 
court Beyond these questions, no hearing 
was to be had, nor is it now urged that any 
could or should have been had. All else was 
settled; for, of the facts the referees were 
the exclusive judges. If the referees de- 
cided these questions rightly, and commit- 
ted no mistake in point of law, the judg- 
ments are right, and there surely can be no 
reason in equity why the plaintifiEs, in their 
general character of stockholders and cred- 
itors, and upon that general ground alone, 
should be allowed to disturb the judgments. 
In the case of Nason v. Smalley, 8 Vt. 118, 
the object of which was to enjoin a judgment 
^t law alleged to have been fraudulently ob- 
-tained, Phelps, J., said: "Although the judg- 
ment may have been obtained in such a 
manner that it ought not, in itself consid- 
■ered, to bind the complainants, yet it would 
136 idle to interfere, if the debt thus in fact 
established be just and equitable, or if the 
party must be left at liberty to prosecute 
-anew, and a court of law would be com- 
pelled hereafter to render a like judgment." 
This is good sense and sound doctrine, well 
expressed, and nothing can be added either 
to its force or significancy. 
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But, it is in the third aspect of the ease, 
if in any— as cestui que trusts under the 
pm-chase made by Hill of the property at- 
tached, and as interested in the purchase as 
creditors, in the manner stated in the bill 
—that the plaintiffs are entitled to come into 
a court of equity and ask relief against the 
judgments. This relief they will be entitled 
to, if the case calls for rehef, whether the 
judgments were rendered with or without 
the consent of the mill company; and, in 
this view, so far at least as concerns the 
question of title to relief, the manner in 
which the judgments were obtained, fm-ther 
than there being in fact no hearing in com-t, 
or the validity or invalidity of the proceed- 
ings of the stockholders and du-ectors in 
Boston in relation thereto, is unimportant. 
I may observe, however, that whatever 
fraud is charged upon the directors, eithei- 
in act or in motive, on account of those pro- 
ceedings, is positively and fully denied by 
then- affidavits, leaving no ground, if any 
existed before such denial, for the imputa- 
tion to them of intentional wrong. 

The biU states that the purchase by Ball 
was made subject to tlie attachments, and 
in ti-ust for the plaintiffs and others, cred- 
itors of the mill company, which is alleged 
to be insolvent, in order to secure or satisfy 
them as far as might be, for notes, caUed 
three-fifths notes, executed by them to raise 
money for tlie use of the company. It is 
stated that the cestui que ti'usts were to 
share in the pm-chase in proportion to the 
amount of notes so by them respectively exe- 
cuted; that the whole amount of notes exe- 
cuted was about $120,000; and that the 
amount executed by the plaintiffs was about 
$23,000, giving them, therefore, an interest 
in the purchase equal to about one-fifth part. 
It appears that most of the other cestui que 
ti-usts have given their assent to the judg- 
ments, and ai-e willing that they should be 
satisfied out of the property. Under such 
circtunstfinces, the other cestui que trusts 
being content, it would seem that the claim 
of tlie plaintiffs to relief, if they have any 
claim, would be limited, and the measure 
and mode of relief adjusted and regulated 
by the amount of injury, if any, wi-ongfully 
resulting from the judgments to their par- 
ticular personal interest in the property. As 
the purchase by Hill comprehended the 
whole property attached and the whole in- 
terest in it, except what was a legal sub- 
sisting charge upon it by vu'tue of the at- 
tachments, the inquh-y is, not merely wheth- 
er the judgments are just and equitable as 
between the parties to them, but whether 
they include claims or demands not covered 
by the actions, not due and payable at the 
commencement of the actions, or which, by 
a proper application of payments or cred- 
its, will appear to have been paid and sat- 
isfied, and were, therefore, not existing legal 

claims. This opens an examination into the 

merits of the judgments; and, unless they 
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shall appear to be wrong in some of these 
particulars, and consequently are for more 
than the property ought to be charged "with, 
the plaintiffs have no ground of complaint, 
whatever may have been the manner in 
which the judgments were obtained. 

The actions were commenced the 21st and 
the attachments made the 22d of May, 1849; 
and tlie pm-chase by Hill, in ti'ust for xhe 
plaintiffs and others, was made June 13th, 
1850. The actions contained counts on sev- 
ei-al promissory notes, and counts for mon- 
ey had and received, money laid out and ex- 
pended and money lent and advanced. The 
actions, as we have already seen, and, I 
may add, nothing but the actions, by mutual 
consent of the pai'ties and order of com-t, 
were, in proper and regular form, submitted 
to a reference; and, upon the report made 
by the referees, stating specially the grounds 
of theii" award, or rather the claims and 
facts in the case, the judgments complained 
of were rendered. The report is set forth 
at length in the plaintiffs' bill, and the state- 
ment of facts in it is neither denied, im- 
pugned nor questioned. Being made a part 
of the bill, for the pm-pose of presenting tlie 
merits of the controversy between the par- 
ties in the suits at law, and being ti'eated 
by the bill as the basis upon, which the ob- 
jections to the judgments rest, we must look 
into the report to see whether the judgments 
subject the property attached to a greater 
charge than it was legally and properly lia- 
ble to under the attachments. The bill, aside 
from what is alleged as to the manner of 
obtaining the judgments, which seems not 
to be essential to the purpose of the bill, be- 
yond showing that they were rendered with- 
out any actual hearing or consideration by 
the com*t, puts the case upon tiiis groimd, 
narrowing down the merits to the particiilar 
questions arising from the report 

The questions raised as to the binding ef- 
fect of the promissory notes upon the mill 
company, on account of the form in which 
they were e.xecuted and the purpose for 
which two of them were made, it is unneces- 
sary to consider; because, all the claims that 
were allowed, if allowable at all, were ad- 
missible under the general counts in the 
actions. 

It appears from the report, that the deal- 
ings between the judgment creditors and 
the mill company originated in an arrange- 
ment under which the former were to re- 
ceive and sell, on an allowance of commis- 
sions and other charges, the manufactured 
goods of the latter, guaranteeing the sales of 
the goods and adva,nciug thereon, in cash 
and acceptances and notes, as used in the 
course of deaUng, to the amount of three- 
fom'ths of their value. It also appears that 
the agreement on the part of the judgment 
creditors was at all times fully performed; 
and that, at the commencement of their ac- 
tions, they had paid for the avails of all the 
sales of goods which had matured up to that 



time, and had also advanced, in cash and 
the payment of matured notes and accept- 
ances, the sum of $149,002, over and above 
all matured sales and moneys received — the 
unmatured notes and acceptances being ta 
a still much larger amount, and greatly ex- 
ceeding the unmatured sales, as will be here- 
after more fully seen. Such appears to have 
been the state of the accoxmt between the 
parties at the cominencemeut of the suits, 
as reported by the referees. According to 
their finding, there was a balance tlien due 
the judgment creditors, for over-advances,, 
of $149,082; and, such being the report, that 
sum must be taken to have been legally and 
properly recoverable by them at that time 
in the suits, unless it shall appear that 
claims were allowed which ought not to 
have beeji allowed, or payments or credits- 
disallowed which ought to have been al- 
lowed. 

^Yf} are not called upon to go into an exam- 
ination of aU the items in the accounts be- 
tween the parties, but only of such, as we 
have before remarked, as I'aised some ques- 
tion of law which appears to have been pre- 
sented by the report for the consideration 
and opinion of the court. The matters of" 
fact, upon which the questions arise, appear 
to be fully and distinctly stated; and, from 
these and other details in the report, I am 
free to sty, that the proceedings of the- 
referees, after a careful and somewhat crit- 
ical examination of them, appear to me, as 
far as I can see, to evince no other purpose 
ihan that of a just performance of duty. 

It appears that items in the account of the 
judgment creditors, vei-y considerable both 
in number and amount, being objected to, 
were disallowed, and that several claims set 
up by the mill company, though objected to, 
were allowed. The only items of any im- 
portance in the account of the judgment 
creditors which were allowed against objec- 
tions made to them, except one, which de- 
serves a distinct consideration and will be 
presently mentioned, were for commissions 
and charges on goods sold, money paid, for 
the salary of the mill company's treasurer, 
and money paid, at the request of the com. 
pany, for extra interest in raising money for 
its use, to enable it to meet and pay its ac- 
commodation drafts. These claims, on the 
facts stated in the report, do not appear to 
have been improperly allowed; and, as to- 
the amount which ought to have been al- 
lowed upon them, that was a matter entirely 
within the province of the referees, and is 
not the subject of re-examtnation, at the in- 
stance of the plaintiffs or any one else, un- 
less upon the ground of misconduct or gross 
partiality. We come, then, to the item just 
alluded to, of §46,012, charged by the judg- 
ment creditors who compose the present firm 
of Richardson, Biu:rage & Co., for money paid 
by them in discharge of a balance due from 
the miU company to the old firm of Richard- 
son, Burrage & Go. The two firms are dis- 
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tinguished in. tliis way: The old firm con- 
sisted of three partners; tlie new firm con- 
sists of four, two of the old partners and two 
new ones. The old firm was a large stock- 
holder in the mill company, owning, it is 
stated, one-third of the whole stock, and act- 
ed, during its existence, imder a mutual 
agreement, as the selling agent of the mill 
company. The new firm assumed and con- 
tinued the husinessvof the old firm, acting as 
the selltng agent of the mill company under 
the same agreement, in place of, and under 
the same name and style borne by, the old 
firm. The facts in relation to the item in 
question, as stated in the report of the ref- 
erees, are these: The mill company, by its 
treasm'er, requested the new firm, in other 
words, the judgment a'editors, to pay and 
adjust the balance due the old firm and 
charge it, in then* account, to the mill com- 
pany. They did adjust it accordingly, and 
the old firm credited the mill company with 
the amount of the balance as received of the 
judgment creditors, and rendered their ac- 
count to the mill company balanced by the 
credit in full. 

On the facts thus stated, the transaction 
had the assent of all the three parties, and 
by it the miU company was discharged from 
its liability to the old fijrm, so that the latter 
had no longer any right of action against it; 
and, can there be any doubt that the mill 
company became a debtor to the judgment 
creditors for the amount, or that the amount 
might be recovered by them in an action for 
money had and received or money paid and 
advanced? If the transaction were to be con- 
sidered rather as a transfer or assignment 
of the demand than as extinguishing the old 
debt and creating a new one, and the consid- 
eration paid had been something other than 
money, it would seem to bring the question 
as to the form of action, the demand being 
for money advanced, within the principle 
adopted in Wilson v. Coupland, 5 Barn. & 
A, 228, recognized and confirmed in. "Wharton 
V. Walker, 4 Barn. & 0- 163. But, on the 
facts stated, it must be taken that the orig- 
inal debt was satisfied by actual payment 
and therefore extinguished; and, from the 
acknowledgment of payment in general 
terms, it mxist be inferred that it was dis- 
charged by the payment of money or. of 
what was equivalent thereto. 

It is said that the treasurer had no au- 
thority to give the assent of the mill com- 
pany to any such transaction, or to bind it 
in any such way. But the treasurer was not 
merely and simply the keeper of the moneys 
of the company, according to the ordinary 
definition of such an office. He was its fiscal 
agent for other purposes. He was empow- 
ered by the directors to borrow money in the 
name and for the use of the company; and 
was not the transaction in question, in sub- 
stance and effect, if not in form, a borrow- 
ing of money lor the use of the company? 
Besides, in addition to other duties, such as 
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purchasing the materials to be used in man- 
ufacturing, directing the kinds of goods to be 
manufactured, and receiving all moneys due 
from agents and others, he had a general 
authority, given hira by the by-laws, to pay 
the debts of the company; and, could he not 
pay a debt, or enter into an arrangement for 
the payment of a debt, in the manner in 
which this was done? It appears to me that, 
in regard to this, no serious doubt can be 
entertained. 

It is also said that the treasurer was a 
partner, and therefore interested, both in the 
old and the new firm. So he was, and was so 
known to be by the mill company, not only 
when it appointed him treasurer, and when 
it afterwards refused to accept his resigna- 
tion of the office, but also when it made the 
firms its selling agents. With this knowl- 
edge, the company could not be allowed to- 
object, and, if so, no one else can object, that 
his connection with the firms disqualified 
him to perform the proper functions of treas- 
urer in this or any other matter in which 
they might have an interest gi-owing - out 
of the agency. If he had not so acted, the 
agency could not have been executed, but 
must have been discontinued, and the pur- 
pose of the contracting parties have been 
defeated. But, tha*e was nothing in this 
particular transaction that was wrong, in 
itself considered, or at all prejudicial to the 
interests of the mill company. It was sim- 
ply a transfer of indebtedness from the old 
to the new firm, making the latter, instead 
of the former, whose place and business it 
had succeeded to in the agency, the creditor 
of the company. 

But, it is also to be remembered, as a fact 
not without its effect upon the question, that 
an account was rendered; stating the bal- 
ance, the payment of it and by whom the- 
payment was made. The account was ren- 
dered the 30th of September, 184S, and, no- 
objection being made to the account as stat- 
ed and balanced, the ti*ansaction may "be 
deemed to have been acquiesced in. This is- 
the rule of law in matters of account of a 
commercial natui'e, if not in matters of ac- 
count in general; and there is no reason whj* 
it should not apply to a private corporate 
body engaged in trade and conducting its af- 
fairs through the instrumentality of officers 
and agents, as well as ta individual natiu'al 
persons carrying on similar business and 
ti-ansacting it either in person or through the 
agency of others. It may be added, that the 
equity of the claim is very apparent. The 
referees examined the account of the old 
firm, and found the balance which was paid 
It to have been justly due. 

It is further insisted by the plaintiffs, that 
che judgment creditors had, previous to the 
commencement of their suits, sold on credit 
a large amount of goods consigned to them 
by the miU company, and that the amount 
of these sales, although the credit given upon 
! them had not then expired, should have beert 
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allowed in payment or satisfaction of the 
claims composing the balance found then 
due. It appears that sales had heen so made 
to the amount of $148,695; that the sales ma- 
tured at different times from the 19th of 
July, 1849, to the ISth of January, 1850; and 
that the sales wore credited in account, stat- 
ing the times when due. It also appears that 
the judgment creditors had, previous to the 
commencement of their suits, given notes 
and accepted drafts for the mill company, to 
the amount of ?19S,824, payable at different 
times from 'the 23d of May to the 11th of 
October, 1849, and that the notes and drafts, 
although not matured, were charged in ac- 
count, mentioning, as in the ease -of the sales, 
the times of their matiirity. It is evident 
that this mode of keeping the accounts, on 
the one hand crediting sales before matured, 
and on the other charging notes and ac- 
ceptances before due and payable, or before 
paid, was merely for the sake of convenience 
and accuracy, and to present the transactions 
as they occiu'red, in an intelligible form, 
and could not accelerate or in any way alter 
the legal liability of either party. 

The judgment creditors were factors, sell- 
ing goods for the mill company on commis- 
sion; and it becomes a material question, 
whether a factor, in the case of a sale by 
him of goods on credit, is, as the plaintiffs 
contend, instantly or immediately liable to 
the principal for the amount of the sales; or 
in other words, whether the principal has 
any legal right of action against the factor 
until the credit has expired. Whatever 
doubt may have once existed on the subject, 
I think the question is now settled, by judi- 
cial decisions and the opinions of eminent 
commentators on the law, both in England 
and in this country'. It is established, that 
the undertaking of the factor is merely to an- 
swer for the solvency of the buj'ers of the 
goods, or, rather, to guaranty to the princi- 
pal the payment of the debts due from the 
buyers. He becomes liable to pay to the 
principal the amount of the pm-chase-mouey, 
if the buyers fail to pay it when it becomes 
due. This is the effect and whole extent of 
his engagement. The doctrine is so laid 
down in all the adjudged cases, with few ex- 
ceptions, and is recognized as the true doe- 
trine by Chancellor Kent in his Commenta- 
ries, and by Judge Story in his treatise on 
Agency. And I think it necessarily must be 
so, if the factor has authority to sell on 
credit, as he ■ indisputably has, and if the 
principal may maintain an action against 
the buyers of the goods, which has been oft- 
en adjudged and is, nowhere denied. Some 
confusion has arisen on this subject from the 
decisions on the question whether the under- 
taking of a factor is a contract within the 
statute of frauds, and so must be in writing. 
The better opinion is, that it need not be in 
writing; that, though a guarantee, it is not 
a collateral engagement, but an original and 
iibsolute one, that the prices for which the 



goods are sold, or the debts created by the 
sales of the goods, shall be paid to the prin- 
cipal when the credit given on the sales shall 
have expired. Thus, in a note simiming up 
the law on the subject, in 1 Am. Load. Cas. 
[2d Ed.] 659, OGO, it is said, that the contract 
is an absolute engagement by the factor, 
that the debts for which the goods are sold 
"shall be paid at tlie time they are due, or, 
in other words, that they shall be cash in 
the principal's account, at the time they are 
due." The plaintiffs insist that the lex loci 
must govern the decision of this question; 
and, to show the law of the place where the 
contract was made and executed, they cite 
the case of Swan v. Nesmith, 7 Pick. 220. 
In that case, the question was, whether the 
undertaking of the factor was within the 
statute of frauds. The court held the lia- 
bility to be original, and that a guarantee of 
that natm-e need not be in writing. But 
they expressly admitted that, when the goods 
are sold upon credit, the liabilitj' of the fac- 
tor is not fixed until the time of payment ar- 
rives. The case, therefore, so far as it has 
any application to the present question, is 
an authority against rather than for the 
plaintiffs. But, if it was otherwise, it could 
not be allowed to prevail against the general 
and what I conceive to be the established 
rule of commercial law. In Swift v. Tyson, 16 
Pet. [41 TJ. S.] 1, it is laid down, that the 
ti'ue interpretation and effect of contracts 
and other instruments of a commercial na- 
ture, in suits in the courts of the United 
States, are to be sought, not in the decisions 
of the local tribunals, but in the general 
principles and docti'ines of commercial juris- 
prudence. 

From what has been said, it follows that 
the judgment creditors, at the time of the 
commencement of their suits, were not 
chargeable for the sales of goods made by 
them before that time, but due and payable 
at different times afterwards, beyond the 
amount, at any rate, of what they were 
bound by their agreement to advance upon 
them. To that extent, the advances might 
be treated as payment in advance of so much 
towards the goods, and so far the one might 
be set off against the other. But all moneys 
advanced on account, beyond the amount 
agreed to be "advanced upon the goods, 
would constitute a present legal debt, for 
which there would be a present legal right 
of action. We have already seen the 
extent of the difference existing in favor of 
the judgment creditors at the commencement 
of the suits, between the amount of sales 
then matured and the amount of moneys 
then actually advanced, and also between 
the aggregate of unmatured sales and the 
aggregate of unmatured notes and accept- 
ances. It does not appear what portion of 
the advances stipulated eo be made was to 
be in ready money, and what portion in 
notes and acceptances on time; but, it is to 
be inferred from the report, that the ad- 
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vances were made, botli in point of form 
and time, according to the calls of the mill 
company, and in such manner as suited its 
wants and wishes. If the company pro- 
cured and had the benefit of the advances, it 
is thereby precluded from objecting to them 
as not answering the agreement, whatever 
may have been the form in which they were 
made. Considering the unmatm-ed notes 
and acceptances, therefore, as satisfying the 
agreement as to advances upon the imma- 
tm-ed sales, the judgment creditors had, at 
the commencement of their suits, arising '. 
from over-advances, an actual unpaid and 
imsatisfied balance due them from the miU 
company of $149,062, which they then had 
a legal right to sue for and secure by at- 
tachment of the property of the company. 
IJideed, upon any adjustment, or any appro- 
priation of the advances to the sales, not di- 
rectly at variance with the agreement and 
the practical construction put upon it by the 
acts of the parties, the balance at that time 
would greatly exceed what was ultimately 
recovered in the suits. 

But, it is said that, when the sales in ques- 
tion matured, if not before, especially when 
the money was received upon them, they 
operated as payment of so much of the 
claim for which the suits were brought, and 
should be so treated. Whether this be so or 
not will be readily seen by recmu-ing to the 
facts. The money on these sales became 
due at different times from the 19th of July, 
1S40, to the ISth of January, 1850. On the 
credit of these sales, the judgment" creditors 
had, previous to the commencement of their 
suits, given notes and accepted drafts'f or the 
mill company, not only amounting to a sum 
much larger than the amount of the sales, 
but payable at different times from the 23d 
of May to the 11th of October, 1849, much 
earlier than the money on the sales would be- 
come due. For these notes and acceptances, 
the judgment creditoi-s had a lien on the 
goods and, of com-se, on their proceeds. Was 
it not, therefore, legal, as well as just and 
equitable, that the money arising from the 
sales should be applied, as it became due, 
in satisfaction of the advances the judgment 
creditors were obliged to make in payment 
of the notes and acceptances as they fell 
due? The application was so made; and I 
have no doubt that it was in accordance both 
with the usage in such cases and with law. 
The referees, it appears, allowed all pay- 
ments made by the mill company, arising 
from sales or otherwise, down to February 
15th, ISol, when the accounts between the 
pai'ties closed, deducting from the sales, 
advances, commissions, and other proper 
charges upon them; and it was by the al- 
lowance of such payments, and the with- 
drawal by the judgment creditors of their 
claim for three-fifths notes, that the balance 
due them at the commencement of their 
suits was reduced down to the sum recovered 
by the judgments. In this way, the balance 



of the subsequent account between the 
parties was ascertained and allowed, not to- 
the prejudice but lo the benefit of the plain- 
tiffs. 

I have thus noticed, in a summary way, all" 
the material facts and points connected with 
the merits of the case; and, upon considera- 
tion of the whole, I am of opinion, that the 
plaintiffs have no claim in equity to have- 
the property relieved, either wholly or par- 
tially, from the lien created by the attach- 
ments, or fi'om the enforcement of the lien 
by execution of the judgments, and, conse- 
quently, that the injimction moved for ought 
not be granted. Motion denied. 



Case ISTo. 1,787. 

BRADLEY v. SOUTH GAUOLINA PHOS- 
PHATE AND PHOSPHATIG KIV- 
ER IMIN. CO. 

[1 Hughes (1S77) 72.] ^ 

Circuit Court, D. South Carolina. 

Public Lands— Grafts— Exclusive n ess. 

1. The act of assembly of South Carolina, of 
March 1st, 1870, "gives and grants" to the 
persons it names, "the right to dig, mme, and 
remove," for twenty-one years "from the 
beds of the navigable streams and waters 
within the jurisdiction of the state, the phos- 
phate rocks and the phosphate deposits con- 
tained therein, and requires the grantees to pay 
the state one dollar per ton for every ton re- 
moved, requiring a deposit of §300 in cash as a 
license for, and a bond in the penal sum of 
$500, to be filed, conditioned for the faithful 
payment of the amounts accruing to the state. 
Held, on a bill of injunction brought by the- 
grantees against the defendants, a company 
suhsequentlv chartered by the legislature, with 
similar rights and powers to those conferred 
upon the complainants by the statute of 1st 
March, 1870, that the complainants derived • 
no exclusive privilege from the act first in date,, 
and that the injunction must he refused and 
the bill dismissed. 

[Cited in State v. Coosaw Min. Co., 47 Fed.. 

226.] 
rSee Rice v. Minnesota & N. W. R. Co., 1. 

Black (66 U. S.) 360.] 

2. This case distincuished from that of :Mas- 
sot V. Moses, 3 S. C. 168; and assimilated to- 
that of Doe v. Wood, 2 Barn. & Aid. 724. 

[In equity. Bill by WiUiam L. Bradley 
agaiifst the South Carohna Phosphate and. 
Phosphatic River Slining Company for in- 
junction. Dismissed.] 

BOND, Circuit Judge. The bill in this case 
alleges that on the first of March, 1870, the- 
general assembly of the state of South Cai-o- 
lina passed an act, entitled "An act to grant 
certain persons therein named, and their as- 
sociates, the right to dig and mine in the- 
beds of the navigable waters of the state of 
South Carolina, for phosphate rocks and 
phosphate deposits" [Sess. Laws, 381]. The 
act, by its first section, "gives and grants to 
the parties therein named, and to such other 

^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.]. 
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persons as they may associate with them," 
the right to dig, mine, and remove, for the 
* full term of twenty-one yeai'S, from the beds 
of the navigable streams and waters within 
the jurisdiction of the state of South Caro- 
lina, the phospate rocks and the phosphate 
deposits; and requires hy its second section 
that they should pay the state one dollar per 
ton for every ton of such deposits or rock re- 
moved; and the third section of the act re- 
quires that the grantees file a bond in the 
penal sum of ?500, conditioned that they 
should make proper retm-ns of the amount of 
phosphatic deposits removed, and that they 
should pay into the treasvu'y, before com- 
mencing business under said grant, the sum 
of $500 as a license fee. The bill alleges the 
compliance of the parties with the terms of 
the grant, and asserts that bj' such compli- 
ance there was granted to the complainant 
and his associates the phosphate rocks and 
deposits themselves contained in the naviga- 
ble waters of the state for the term of twen- 
ty-one years, and that by virtue of said 
act they have exclusive right to dig, mine, 
and remove such deposits. The bill shows 
that, notwithstanding this, the general" as- 
sembly on March 9th, 1871, by virtue of an 
act entitled "An act to charter the South 
Carolina Phosphate and Phosphatic River 
Mining Company" [Sess. Laws, 6S8], granted 
to the persons therein named, and their asso- 
ciates, the right to dig and mine in the beds 
of the navigable streams and waters of the 
state for phosphate rocks and phosphate de- 
posits, upon much the same terms as had' 
been required in the first-named act. Under 
this second act the last-named company had 
proceeded to remove phosphates from the 
beds of the navigable waters in disregard of 
the exclusive right of the complainant. The 
prayer of the bill is for subpoena and an in- 
junction in the usual form. 

The answer denies the exclusive right 
claimed by the complainant, and also the 
right of the complainant, Bradley, to sue in 
his own name, who does so merely upon an 
allegation that he, as a stockholder in the 
South Carolina Company, had requested his 
associates in the company to litigate the 
matter in conti-oversy, and upon its refusal 
had brought suit himself. 

The question to be considered, which is de- 
cisive of the case, is whether or not the 
grant to the complainant's company, by the 
act of JMarch 1st, 1870, is a grant of an ex- 
clusive right to dig, mine, and remove the 
phosphatic deposits in the beds of the nav- 
igable waters of the state. The terms of a 
grant which ai'e claimed to confer an exclu- 
sive right must be clear and explicit, and 
without ambiguity must plainly express the 
intention of the parties. The grantees can 
claim QOthing which is not clearly given by 
the act. The grant of the right to dig for 
and remove the phosphate rocks in a partic- 
ular place, is the grant of an incorporeal 
right It is the grant of a right to be exer- 



cised upon the soil of anotlier, to exercise 
which without permission would be a tres- 
pass in the grantee, and unless there be 
words in the grant which clearly express the 
intention of the parties to convey the whole 
body of the mineral to be dug and removed, 
It does not convey a corporeal hereditament, 
or any right in the soil itself. But even were 
the words "the right" to be held prima fa- 
cie to gi'ant an exclusive right, othei- words 
of the act of March 1st, 1870, clearly show 
that this was not the intention of the leg'S- 
latm-e when it passed that act. The gi-an- 
tees are not required by the act to pay for 
all the phosphate rocks in the beds of the 
navigable waters a gross sum, but are to pay 
the sum of one dollar per ton for every ton 
which they shall dig, mine, and remove, 
which, it seems to us, is conclusive that thi.«! 
was not a sale of all the rocks, but was a 
sale of so much as the grantees should 
choose to mine and remove at that price. 
And when the second section of the act of 
March 1st, 1870, provides that the grantees, 
before commencing, shall pay a license fee 
of ?500 for the privilege granted, it clearly 
shows that it was the intention of the legis- 
latiu-e to gi-ant a mere incorporeal right, and 
that the title to the phosphate rock was in 
the gi-antee only upon digging and securing 
it. Undei" the complainant's construction, he 
might hold possession of all the phosphate 
rocks of the state for twenty-one years with- 
out having paid one cent for them to the 
state, for he is to pay nothing before com- 
mencing business, and by the terms of the 
act it is at his option whether he will ever 
begin to dig or mine. 

This case is easily to be distinguished from 
the case of Massot v. Moses, 3 S. C. 16S. 
which is relied upon by complainant in sup- 
port of his claim to an exclusive right In 
that case the court foimd words which gave 
the exclusive right The grantor "sold and 
conveyed" the right and privilege of mining 
and removing all the minerals which the 
grantee himself found, or which were dis- 
covered by any other person, upon the land. 
The grantee paid a sum in gross equivalent 
to the value of all the minerals supposed to 
be on the land. The court held that the 
words "that may be found by any person or 
persons, or contained In any part of the 
land," excluded the grantor himself, and 
showed an intent to convey an exclusive 
right; and this, taken in connection with the 
fact that the consideration paid was an en- 
tire sum upon the delivery of the deed, es- 
tablished the intention of the parties. But 
in the case before us there are no words 
used which, by implication, could exclude 
the grantor. There is no sale or convey- 
ance, and no consideration paid, which could 
possibly be held to be the gross value of the 
phosphatic rocks in the beds of the naviga- 
ble waters of the state. It seems to us that 
this case falls precisely within the rulings of 
Doe V. Wood, 2 Barn. & Aid. 724. The 
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'grantees, under tlie act of Slarcb 1st, 1S70, 
can claim nothing, as we said before, whicia 
is not clearly granted by it. Tliey cannot 
take anything by implication. Nothing pass- 
es but -what, in explicit language, is given, 
and when the intention of the legislatiu:e is 
doubtful, the act must be construed against 
the gran,tees. "We think the injunction must 
"be refused and the bill dismissed. 



DBRAX>LEY (STEAM-PACKET CO. y.). See 
Case No. 13,333. 
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BilAJ:>LEY T. TOCEGMAN. 

[1 Hay w. & H. 263.] * 

•Curcuit Court, District of Columbia. May 17, 
1847. 

AtTOHSET, A>?D CLI est— DrSB AllJIENT. 

1. The profession of an attorney is of great 
importaDce to an individual, and the pros- 
perity of his whole life may depend on its exer- 
cise. The right to exercise it ought not to be 
lightly or capriciously taken from" him. 

2. The discretion to remove or suspend an 
■attorney or counselor ought to be exercised 
with great moderation and judgment, and the 
j>ower to remove or suspend is one which ought 
to be exercised with great caution, and upon 
^ood and sufficient grounds. 

The complainant submitted the following 
points: 
In j^urr's Case, pages 14 and 15 [Ex parte 

JBurr, Case No. 2,186]: "The court has power 

to pimish for any ill-practice attended witli 
fraxid and corruption, and committed 

against the obvious rules of justice and com- 
mon honesty. * * * Is not the respecta- 

"bility of the court in some measure connect- 
ed with that of the bar? A regard to the 

.purity of the administration of justice de- 
mands that the bar should be pure and hon- 

.est, and if possible highly honorable. The 
members of the bar in this country act in 
the double capacity of attorneys and coun- 

.selors. As counselors the court reposes in 
them great confidence. It cannot doubt their 

.honor and integrity, and it is the duty of 
the court to see that they conduct them- 
selves in such a manner as to deserve their 

■ confidence." The Case of Brounsall, Cowp. 

-829, decides the pi-inciple that the court will 
strike from the rolls an attorney who, by 
his conduct, although not ofiicial, has shown 
himself not to be a fit person to be an attor- 

-jiey. The same doctrine prevails in "Vir- 

.ginia. In Leigh's Case, 1 Munf. 481, Judge 
Rown says: "None are permitted to act as 
such (attorneys) but those who are allowed 
by the judge and certified by the court of the 
county of their residence to be persons of 

■honesty, probity and good demeanor." In 
the Case of .Tames A. Porter (U. S. v. Por- 

.-ter [Case No. 16,072]), of this com*t, the court 



^ [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



says: "It is the duty of the court to see that 
the members of the bar maintain the pm-ity 
of character of that profession, which Lord 
Mansfield has justly said should be free 
from all suspicion. It is boimd to discoim- 
tenance and to pimish every direct attempt 
by any of its officers to obstruct the due ad- 
ministration of justice, and there are stand- 
ing at this bar gentlemen of high and hon- 
orable character for legal science, and for 
moral and professional integrity, to whom 
we should do injustice if we compelled them 
to associate with men of an opposite char- 
acter." 

OPINION OF THE COXJRT, On the 24th 
March, 1847, Mr. Joseph H. Bradley an at- 
torney and counselor of this court, filed a 
paper purporting to be a complaint against 
Gaspard Tochman, also an attorney and 
counselor of the court, the substance of 
which complaint, as I imder stand it, is: 
That Mr. Tochman, after having agreed to 
unite with Messrs. Bradley and Fendall in 
the prosecution of the claims of the heirs of 
General Kosciusko, and to share equally the 
compensation which they might receive 
therefor, and having been informed of^and 
acquiescing in an arrangement to procm-e, 
with the aid of Mr. Bodisco, the Russian 
minister, a power of attorney to Mr. Fendall 
and such other person as he might associ- 
ate with himself, except Mr. Tochman, 
whom Mr. Bodisco could not recognize on 
account of his political offences in Poland, 
endeavored to defeat that arrangement by 
letters written by him to Mr. Bodisco and 
to some of the heirs of General Kosciusko. 
In support of this charge Sir. Bradley pro- 
duced a copy of air, Toehman's letter to 
Mr. Bodisco, of the 18th of January, 1847, 
and of Mr. Bradley's letter to Mr. Toch- 
man, of the 9th of January, 1846, informing 
him of the proposed arrangement to obtain 
the power of attorney to Mr. Fendall. 

Mr. Tochman, in his answer, avers and 
charges that he never did, as is alleged, agree 
to the suggestions contained in Mr. Bradley's 
letter of the 9th of January, 1846, and refers 
to simdry documents and papers filed with 
his answer. 

The question whether he did agree to the 
suggestions contained in that letter is a ques- 
tion of fact which we do not deem neces- 
sary to be decided by the court in the pres- 
ent state of the case, because, if he did so 
agree and afterwards refused to be bound 
thereby, such refusal might not imply such 
misdemeanor and moral obliquity as would 
justify the court in expelling him from the 
bar; and if he did not so agree he has not 
been guilty of a violation of good faith in 
endeavoring to defeat that arrangement. The 
whole groimd of om* jui-isdiction in such a 
case is the power and authority we have to 
expel an attorney or counselor of the coiu't 
for misbehavior. If his offence be not such 
as would justify his final expulsion, or at 
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least a temporary suspension of his func- 
tions, and if ttie charge, as made, do not 
amount ta such an offence, tlie court, as we 
think, ought not to go into an investigation 
of the matter, because it would lead to no 
practical result. It is true that the com't 
may reprove and censure an attorney or 
counselor for conduct not amounting to such 
a misdemeanor as would justify his expul- 
sion or suspension; but in cases of this in- 
ferior grade, we ought not, perhaps, to act 
in a summai-y way when the parties ag- 
gi'ieved can have adequate relief in the or- 
dinai-y course of law. So fai", then, as re- 
gards the charge of Mr. Tochman for viola- 
tion of the arrangement made by Messrs. 
Fendall and Bradley with Mr. Bodisco, the 
court does not deem it necessary to pm-sue 
the investigation fm-ther, but will leave it 
to the parties themselves, the clients, to 
make their own arrangements, as to the pow- 
ers they may think proper to give to their 
attorneys. 

Another ground of complaint by Sir. Brad- 
ley in his statement is that the letter to JMr- 
Bodiseo contains averments which he says 
"are in the main absolutely untrue, so far as 
his action is detailed." In that letter of the 
iSth of January, 1847, Mr. Tochman says: 
"Under my control then, and through my 
exertions only, the righi, of the heirs is al- 
ready estabhshed to tee whole fund, and 
had Messi-s. Fendall and Smith done their 
duty, had they not permitted Mr. Bomford 
to collect the money of the estate and to 
speculate therewith, w2 could receive now^ 
the Avliole fund witliout any further litiga- 
tion;" and in the same letter Mr. Tochman 
says: "It is to be expected, and cannot 
surprise neither your excellency nor the gov- 
ernment of his majesty, that if the power 
of attorney, intended to supersede me, comes 
and be made use of, I shall defend my rights 
by all possible means. Let us then suppose 
that the present administration shall refuse 
to interfere on my behalf in this contro- 
versy, becajse the heirs of Kosciusko are 
the subjects of his majesty and within his 
exclusive power, my course would bo to sue 
Messrs. Fendall and Bradley to set aside 
their power of attorney, as obtained, by un- 
due means and contrary to law." These ex- 
tracts contain the sti'ongest groxmds of the 
complaint of Mr. Bradley against Mr. Toch- 
man in this part of the case. 

It will be perceived that he does not, in 
that letter, charge Messrs. Bradley and Fen- 
dall positively and directly with obtaining a 
t)ower of attorney by undue means, but says 
•"if the power of attorney comes and be made 
us© of he shall defend his rights by all pos- 
sible means; and that his course would be 
to sue Messi's. Fendall and Bradley to set 
aside their power of attorney as obtained by 
undue means and contrary to the law." It 
seems to us that this, at most, can only 
amount to a threat by Mr. Tochman, that 
if the power of attorney comes and be acted 



upon his comrse would be to use lawful 
means to set it aside on the ground that it 
was obtained by undue means. It is not a 
direct averment that imdue means were or 
had been used, but that he should, on that 
ground, attempt to set it aside. He does 
not state what were the undue means by 
which the power of attorney, if made, would 
be obtained, nor that those means would be 
fraudulent; but that if obtained, it would 
be obtained "contrary to law." Altliough 
Mr. Tochman did not, in his letter to Mi". 
Bodisco, state what the undue means were, 
yet we think it appears on the face of Mr. 
Bradley's complaint, and the documents 
which he had adduced in support of It, that 
Mr. Tochman considered the application of 
Messrs. Fendall and Bradley to Mr. Bodisco 
for his official aid in procuring a power of 
attorney to them, to the exclusion of ilr. 
Tochman, as undue means, to which he al- 
luded in his letter to Mr. Bodisco. In its 
most inflamed sense it may amount to an ac- 
cusation that they were uniting with the 
Russian government to oppress him by oper- 
ating on the fears of his clients to exclude 
him from the conduct of their suit. We as- 
sume the charge to be gratuitous and ground- 
less, as we have no doubt it is; still we must 
look at Mr. Tochman, as he represents him- 
self to be, an exile from his native country 
for his political opinions, and make some al- 
lowance for the suspicions which would oc- 
cupy his mind at the interference of ilr. 
Bodisco to exclude him from the case. He 
may have accused wrongfully, untruly, yet 
not wilfully. 

In the case of Ex parte Bm-r, 9 Wheat. 
[22 XJ. S.] 529, the supreme com't says: 
"The profession of an attorney is of great 
importance to an individual, and the pros- 
perity of his whole life may depend on its 
exercise. The right to exercise it ought not 
to be lightly or capriciously taken from 
him." And again, the discretion, to remove 
or suspend "ought to be exercised with 
great moderation and judgment." And again, 
"the power is one which ought to be exer- 
cised with great caution." 

The court feels it their duty to maintain 
the respectability of the bar among them- 
selves, but it does not perceive in the con- 
duct of Mr. Tochman such plaiu intentional 
misconduct as to call for the summary ju- 
risdiction of this com't in the present ciise. 
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BRADLEY v. TRAiLMEL. 

[Hempst. 104.] ^ 

Superior Court of Arkansas. Jan., l.S.'?2. 

PkOMISSOJIY i^OTB — ASSIGNMENT — NECESSITY OF 

Indousemest — AcTiox ox — Defenses. 

1. Under the statute of assignments (Geyer's 
Dig. 66), making all bonds, bills, and promis- 

^ [Reported by Samuel H. HempsteaJ, Esq.] 
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sory notes for money or property assignable, to 
authorize an assignee to sue in his own name, 
a note must not only be assigned and made 
over, but must be indorsed. Delivery without 
indorsement is not sufficient. 

2. An indorsement is a written assignment 
on the back of the note, in the absence of which 
the holder, neither by statute nor the common 
law, can maintain an action against the prom- 
isor in his own name. 

3. The statutes 3 & 4 Anne, e. 9, placing 
notes on the footing of inland bills of exchange, 
cited, and various cases in connection with 
them commented on. 

4. The maker of a note may set up the same 
defence against it in the hands of an assignee, 
that he mighc make if it were held by the 
payee. 

[Action by Jobn M. Bradley against Nicho- 
las Trammel on a promissory note. The de- 
fendant demurred to the declaration, and the 
demurrer was sustained,] 

Before JOHNSON and ESKREDGB, 
Judges. 

JOHNSON, Judge, delivered the opinion of 
the court. 

This is an action of debt, TjrougM by Brad- 
ley against Ti-ammel, on the following prom- 
issory note: "For value received, I prom- 
ised to pay John G. Jackson, or bearer, the 
sum of eight hundred and ninety dollars, six 
months after date. Witness my hand, this 
17th of July, 1824. Nicholas Trammel." 
The assignment of the note is set out in the 
declaration in the following terms: "That 
the said John G. Jackson afterwards trans- 
ferred and delivered the said note to the 
said plaintiff, Bradley, who thereby then and 
there became, and still is, the lawful beai-er 
thereof, and entitled to demand and re- 
ceive the said sum of eight hundred and 
ninety dollars from the defendant, Tram- 
mel." 

The defendant has filed a general demur- 
rer to the declaration, and the question pre- 
sented is, whether the plaintiff can maintain 
this action in his own name. If he can, it 
is in virtue of the assignment of tlie note to 
him by Jackson, to whom it was executed. 
And if the assignment set out in the declai-a- 
tion is such as is requh-ed by oui* statute, 
there can be no doubt that the plaintiff is 
entitled in his own name to maintain the 
action. Om- statute is in the following 
words: "All bonds, bills, and promissory 
Dotes, for money or property, shall be as- 
signable, and tlie assignee may sue for them 
in the same manner as tlie original holder 
thereof could do. And it shall and may b6 
lawful for the persons to whom the said 
bonds, bills, or notes are assigned, made 
over, and indorsed in his name, to commence 
and prosecute his action at law, for the re- 
covery of the money mentioned in such 
bonds, bills, or notes, or so much thereof as 
shall appear to be due at tlie time of such 
.assignment, in lilce manner as the person to 
"Whom the same were- made payable, mi^t 
or could have done," Geyer's Dig. 66. It 

3FED.CAS. — 74 
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will be perceived that the statute makes all 
bonds, bills, and notes assignable, and au- 
thoi'izes the person to whom a bond, bill, or 
note is assigned, made over, and indorsed, 
to sue in his own name, in like manner as 
the payee or obligee might have done. Tak- 
ing the whole of the acts together, it is mani- 
fest, that to enable the assignee to sue in his 
own name, the bond, bill, or note must be 
assigned, made over, and indorsed. A bare 
assignment and making over by delivery, 
without an indorsement, is not sufficient, 
because the statute requires the bond or note 
to be indorsed to enable the assignee to sue 
in his own name. To dispense Tvith an in- 
dorsement, which is a written assignment on 
the baclc of the note (Instone v. 'Williamson, 
2 Bibb, S3), and permit the assignee by de- 
livery merely, to bring the action in his own 
name, would be to dispense with one of the 
plain and positive requisitions of the stat- 
ute. How is the assignment set out in the 
present declaration? "That the said Jack- 
son transfeiTed and delivered the said note 
to the plaintiff, who thereby became the law- 
ful bearer thereof." This may be true, and 
still the note may not have been indorsed: 
and the action cannot be maintained under 
our statute in the name of the assignee un- 
less he is also the indorsee. The conclusion, 
then, to which we have arrived is, that the 
plaintiff cannot maintain this action by vir- 
tue of our statute authorizing the assign- 
ment of bonds, bills, and promissory notes. 
Can he maintain the action according to 
the principles of the common law? Stewart 
Kyd, in his treatise on Bills of Exchange 
and Promissory Notes (page IS), makes the 
following remarks: "A promissory note may 
be defined to be an engagement in writing to 
pay a certain sum of money mentioned in it, 
to a person named, or to his order, or to the 
bearer at lai-ge; and at first tliese notes were 
considered only as written evidence of a 
debt; for it was held that a promissory note 
was not assignable or indorsable over, with- 
in the custom of merchants, to any other 
person, by him to whom it was made pay- 
able; and that if, in fact, such a note had 
been indorsed or assigned over, the person 
to whom it was so indorsed or assigned, could 
not maintain an action, within the custom, 
against the person who first drew and sub- 
scribed the note; and that, within the same 
custom, even the person to whom it was 
made payable could not maintain sucli 
action. But, at length, they were recognized 
by the legislature, and put on the same foot- 
ing with inland bills of exchange, by 3 & 4 
Anne, c. 9; made perpetual by 7 Anne, c. 25." 
In the case of Walmsley v. Child, 1 Ves. Sr. 
341, Lord Chancellor Hardwicke says: 
"Where a note is payable to him or bearer, 
the bearer of the bill or note has not such a 
property as that he can maintain an action 
at law in his own name, but it must be in 
the name of the payee or his representa- 
tives." Chancellor Kent, in his Commen- 
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faries (volume 3, p. 73), says: "It was a 
question mueli discussed before the statute 
of Anne, whether notes were not, by the 
principles of the law-merchant, to be held as 
bills, and Lord Holt vigorously and success- 
fully resisted any such attempt.'* In the 
case of Nicholson v. Sedgwick, 1 Ld. Raym. 
180, decided seven years before the statute of 
Anne, tlie plaintiff brought an action of as- 
sumpsit, and in his declaration averred that 
the defendant made a note in writing, by 
Avhich he promised to pay one Mason, or to 
the bearer thereof, £100; that Mason de- 
livered the note to the plaintifE for £100 in 
value received, and that for the non-pay- 
ment of this £100 by the defendant, the 
plaintife brought this action, and upon a 
motion in arrest of judgment, the com-t held 
that the action could not be brought in the 
name of the bearer but that it ought to be 
brought in the name of him to whom the 
note was made payable. And the same 
point was resolved in the cases of Horton v. 
Coggs, 3 Lev. 290, and Hodges v. Steward, 

1 Salk. 125, 12 Mod. 36. These cases are di- 
rectly in point, and if regarded as authority, 
are decisive of the present question. The 
case of Gierke v. Martin, 2 Ld. Eaym. 757, 
decided in the first year of Queen Anne, was 
an action on the case, and one count in the 
declaration was upon the custom of mer- 
chants, as upon a bill of exchange, and 
showed that the defendant gave a note, by 
which he promised to pay to the plaintiff or 
his order. Upon a motion in arrest of judg- 
ment, Lord Holt decided against the action, 
and said-: "This note could not be a bill of 
exchange. That the maintaining of these 
actions upon such notes, were innovations 
upon the rules of the common law and in- 
vented in Lombard street, which attempted 
in these matter of biUs of exchange, to give, 
laws to Westminster Hall." Justice Gould 
concurred with him in arresting judgment. 
In the subsequent cases of Burton v. Souter, 

2 Ld. Raym. 774, and WiUiams v. Cutting, 
Id. 825, it was held by the same court that 
promissoiy notes were not negotiable, with- 
in the custom of merchants. These adjudi- 
cations are clear and explicit in affirming the 
doctrine, that according to the principles of 
the common law before the statute of Arme, 
promissory notes, whether payable to cer- 
tain persons or order, or to a certain person 
or bearer, were not negotiable, so as to en- 
able the assignee to sue xipon them in his 
own name. Ashurst, J., in Carlos v. Fan- 
coui't, 5 Term R. 4S5, says: "Before the 
statute of Anne, promissory notes were not 
assignable as choses in action, nor coiild 
actions have been brought on them because 
the considerations do not appear on them; 
and it was to answer the purposes of com- 
merce that those notes were put by the stat- 
ute, on the same footing with bills of ex- 
change." In Norton v. Rose, 2 Wash. [Va.] 
248. Judge Roane says: "It is admitted that, 
on the principles of the common law, a chose 



in action is not assignable; that is, the as- 
signment does not give to the assignee a 
right to maintain an action in his own 
name." Judge Carrington, in the same case, 
observes: "That in England notes of hand 
were not assignable until 3 & 4 Anne, so as 
to enable the assignee to bring a suit at law 
in his own name. Courts of equity were, of 
course, resorted to, when the maker of the 
note was not precluded from setting up any 
equitable defence which he might have. 
Frequent attempts were made by the bank- 
ers and traders, to bring them within the 
custom of merchants, and to place them on 
the same footing of negotiability with bills 
of exchange. But the judges still considered 
them merely as the evidence of debt At 
length the statute of Anne was procured, 
conformably with the wishes of the trading 
part of the community, making them assign- 
able in like manner as bills of exchange. 
The likeness thus strongly sanctioned by leg- 
islative authority, produced similar decisio'ns 
in eases where their negotiability was con- 
cerned." If, however, promissory notes 
were negotiable and assignable, and stood 
upon the footing of inland bills of exchange, 
according to the principles of the common 
law, adopting in this respect the lex merca- 
toria, why was it deemed necessary on the 
part of the merchants, to apply to parlia- 
ment for the enactment of a statute raising 
them to the dignity of mercantile insti-u- 
raents? If the repeated adjudications of the 
king's bench, enlightened and adorned, as it 
then was, by the transcendent genius of 
Chief Justice Holt, were known to be erro- 
neous, and contrary to former precedents, 
why did not the merchants, always a wealthy 
class of the community, make a different ap- 
peal, and before the lords in paiiiament, re- 
verse and annul the erroneous judgment of 
the king's bench? They, however, acqui- 
esced in these decisions. They were well 
aware that as they were attempting to inno- 
vate upon the rules of the common law, 
which forbid the assignment of a chose in 
action, they never could obtain the reversal 
and annulment of judgments pronounced in 
accordance with principles which had been 
settled for ages. They made a different ap- 
peal, and obtained an act of parliament of 
3 & 4 Anne, c. 25, "^ving like remedy on 
promissory notes as used on bills of ex- 
change," and for the better payment of in- 
land bills of exchange, to the following 
effect: "^Vhereas, it hath been held that 
notes in writing, signed by the party who 
makes the same, whereby such party prom- 
ises to pay unto any otlier person, or his or- 
der, any sum of money therein mentioned, 
are not assignable or indorsable over, with- 
in the custom of merchants, to any other 
person, and that such person to whom the 
sum of money mentioned in such note is 
payable cannot maintain an action by the 
custom of merchants, against the person 
who first made and signed the same; and 
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tliat any person to whom sucli note shall be 
-jissigned, indorsed, or made payable could 
not, witlim the said custom of merchants, 
maintain any action upon sudi note against 
the person who fii'st drew' and signed the 
-same. Therefore, to the intent to encourage 
trade and commerce, which will be very 
much advanced if such notes shall have the 
.same effect as inland bills of exchange, and 
shall be negotiated in lilie manner, it is en- 
acted, that from the first day of May, 1705, 
-all notes in writing made and signed by any 
person or persons, body politic or corporate, 
■or by the servant or agent of any corpora- 
tion, banker, goldsmith, merchant, or trader, 
usually intrusted by him or them to sign 
.such notes by him, her, or them, whereby 
such person or persons doth or shall promise 
to pay to auy otixer person or persons, Ms, 
her, or their order, or to bearer, any simi of 
money mentioned in such note, shall be 
taken and consti-ued to be, by vu-tue thereof, 
•due and paj'able to any such person or per- 
sons to whom the same is made payable; 
and also every such note shall be assignable 
-or* indorsable over in the same manner as in- 
land bills of exchange, and that the person 
to whom such sum is by such note made 
payable may maintain an action for the 
.same in the same manner as they might do 
on an inland bill of exchange, made or 
drawn according to the custom of merchants, 
against the person who signed the same; 
-and that any person to whom such note is 
indorsed or assigned, or the money therein 
mentioned ordered to be paid by indorse- 
ment thereon, may maintain an action for 
.^uch sum of money, either against the per- 
son who signed such note, or against any of 
"the persons who indorsed the same, in like 
manner as in cases of inland bills of ex- 
'Change." 

The recital in this act of parliament is al- 
most conclusive evidence of the settled doc- 
ixine, that at common law promissory notes 
were not negotiable, nor assignable, so as 
rto authorize ttie assignee to bring the action 
in his name. To maintain the doctrine that a 
jpromissory note, payable to a person named 
>or bearer, was negotiable and assignable 
before the. statute of Anne, the counsel for 
the plaintiff has mainly relied on two eases; 
■one of them decided by the king's bench, in 
England; the other by the supreme court of 
New York. The first is the case of Grant v. 
Vaughan, 3 Bm-rows, 1518, and was an ac- 
tion on the ease, brought by Grant, who in- 
serted two counts in his declaration; one 
upon an inland bill of exchange, the other up- 
.on indebitatus assumpsit for money had and 
jL'eceived to his use. The writing relied upon 
by the plaintiff is thus described by the re- 
j)orter: "The defendant, Vaughan, gave a 
.cash note on his banker, to one Bicknell, or 
husband of a ship of his, which note was 
directed to Sir Charles Asgell, who was 
Vaughan's banker, and was worded thus: 
■'Pay to ship Fortune, or bearer so much.' " 



Bicknell lost this note, which came into the 
hands of the plaintiff, for a fuU considera- 
tion by him paid without notice of its loss by 
the original owner. The court gave judg- 
ment for the plaintiff, who brought the ac- 
tion as bearer, and no doubt correctly. In 
the first place, the writing was in fact an in- 
land bill of exchange; and secondly, if it 
was not a bill of exchange, but a promis- 
sory note, the statute of Anne had been long 
previously enacted, which placed it on the 
same footing with an inland bill of exchange. 
This decision cannot, then, be regarded as 
authority upon the present question, and all 
that feU fiL'om the court beai'ing upon it, is to 
be received as extrajudicial. It is true, that 
Lord Mansfield and Mr. Justice Wilmot, in 
discussing the case, clearly intimate an opin- 
ion that promissory notes, payable to J. S. 
or bearer, were negotiable before the statute . 
of Anne, and controverts the decisions made 
by Lord Holt. But these doctrines of Lord 
Mansfield and Justice Wilmot, who are just- 
ly ranked among England's most talented 
and distinguished judges, are not to out- 
weigh the numerous authorities directly upon 
the present question, which have ah-eady 
been cited. The case of Pierce v. Crafts, 12 
Johns. 90, decided by the supreme court of 
New York, was an action of assumpsit on 
two promissory notes, payable to William 
Douglass, or bearer, and the bearex-. Crafts, 
was allowed to maintain the action in' his 
own name. But in New York the statute of 
Anne had been reenacted. So that this case 
also is no authority upon the question pre- 
sented by the case at bar. Judge Piatt 
there seems to indicate an opinion that these 
notes were negotiable, independent of the 
statute of Anne. This opinion is, howevei', 
extrajudicial, not called for by the case be- 
fore him, and is not entitled to consideration 
as authority. 

Our legislature has not deemed it expe- 
dient, like the parliament of England, to 
make any other interest bend to that of com- 
merce. Our condition is essentially differ- 
ent, and a different policy has been wisely 
pursued. There are other interests which 
equally deserve the protection of the laws. 
Agricultmre may be justly regarded as the 
great interest upon which the prosperity and 
happiness of this community mainly de- 
pends. With the statute of Anne before 
them, our legislatin^e have not thought prop- 
er to mak'e promissory notes assignable in 
like manner with inland biUs of exchange. 
It has thought it consistent with the princi- 
ples of justice, as well as with the dictates 
of enlightraied policy, to permit the maker 
of a bond or note to set up the same defence 
against it in the hands of the assignee, that 
he could make against it in the hands of the 
obligee or person to whom he gave it. In 
other words, that the assignment of the note 
is not to operate to the prejudice of its mak- 
er, unless he, by his own consent, destroyed 
his equity or waived his rights. And why 
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should the assignment of a note affect the 
rights of the obligor or maker of the Bote? 
If it is tainted with fraud, or the considera- 
tion has failed, or a right of offset existed, 
why should the assignment or transfer of it 
to another have the effect of precluding these 
just defences to an action brought to recover 
the amount of the note? Is it not consistent 
with the principles of natui'al justice, that 
the assig-nee should stand in the shoes of the 
assignor and take the note, subject to all the 
equities and legal defences which existed 
against it in the hands of the assignor? 
This is the principle upon which com'ts of 
chancery have uniformly acted in permitting 
the assignment of a chose in action. 

For these reasons, we are clearly of opin- 
ion that the demurrer ought to be sustained. 



BRADLEY JIANUF'G- CO. (DORSET RE- 
VOLA^NG HARVESTER RAKE CO. 
v.). See Case No. 4,015. 
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BRADDY v. MARINE & R. PHOSPEtATE 

MIN. & :&IANUF'G- CO. OF SOUTH 

CAROLINA et al. 

[3 Hughes, 26.]^ 

Circuit Court, D. South Carolina. April 
Term, 1879.= 

CORPOKATIOXS— OfFIOEKS AND AOEXTS — PUKOHASB 
OF IXDEBTEDSESS OF BT PliESIBENT — GOSTRACTS 
BETWEEN CoiiPOKATIOX AND OfFIOEK — RECEIV- 
ERS — Powers — Questioxixg- Validity of Act 
Collaterally — Negotiable Instroments — Ne- 
gotiabilitv — federal courts— jurisdiction — 
Assignee of Negotiable IxsTRUiiEXT. 

1. Tlie president of a corporation may with 
his own means (the company being embarrassed 
and without funds to do so) purchase the past 
due outstanding bond of the company, and hold 
the same as against the company. Otherwise 
if he purchase with the funds or credit of the 
company. 

[See Combination Trust Co. v. VJ'eei, 2 

Fed. 24.] 
[See note at end of case.] 

2. A corporation may make a valid contract 
with its president, renewing, extending, and 
increasing the rate of interest upon its own past 
due bond, held by him, the contract being a 

j fair and equitable one. 

[See Combination Trust Co. v. Weed, 2 

Fed. 24.] 
[See note at end of case.] 

3. The validity of a receiver's act in selling 
or exchanging the property in his possession as 
such receiver Avill not be questioned in a collat- 
eral suit in another court. The court whose 
officer he is, having approved his accounts, dis- 
charged him, and cancelled his bond, must be 
assumed to have authorized as well as approved 
the sale. 

[See note at end of case.] 

4. The bond in this suit, though originally 
given by one citizen of the state of South 



' [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

- [Affirmed in Marine, etc., Phosphate M. & 
M. Co. V. Bradley, 105 U. S. 175.] 



Carolina to another, after the renewal agree- 
ment of May 13th, 1874, became commer- 
cial paper, and the same passed from hand 
to hand by delivery; and having passed into 
the hands of the plaintiff, a citizen of Massachu- 
setts, he may maintain suit thereon in this 
court. It does not fall within the prohibition 
of the 11th section of the judiciary act of 178U 
[1 Stat. 78]. 

[See White v. Vermont & M. R. Co., Case 
No. 17,559, 21 How. (62 U. S.) 577.] 

[See note at end of case.] 

[In equity. Bill by William L. Bradly 
against the Phosphate Company, George W. 
Williams & Co., Pelzer, Rogers & Co., and 
others. Decree for complainant.] 

On the 28th day of December, 1872, the 
Marine and River Phosphate Mining and 
Manufacturing Company of South Carolina, 
one of the defendants, obtained from Wil- 
liam J. Gayer, receiver of the bank of the 
state, a loan of twenty thousand dollars, and 
to seem*© the payment thereof, executed the 
following bond: "State of South Carolina, 
Charleston County. Know all men by these 
presents, that we, the Marine and River 
Phosphate Mining and Manufacturing Com- 
pany of South Carolina, are held and firmly 
bound unto William J. Gayer, receiver, in the 
sum of twenty thousand dollars, with inter- 
est thereon, at the rate of ten per cent, an- 
nually, payable semi-annually, to be paid on 
the first day of July next ensuing the date 
hereof, for which payment well and truly to 
be made, we, the said company, do hereby 
bind ourselves and our successors firmly by 
these presents. . In witness whereof the said 
company have caused then" seal to be here- 
to affixed the 2Sth day of December, A. D. 
1872. We, the said company, do further 
covenant and agree that the above bond con- 
stitutes a lien upon the property of said com- 
pany, and that the same is issued under and 
pursuant to the provisions of section thirty- 
nine of chapter sixty-four of the General Stat- 
utes." This bond was not paid at maturity, 
but lay along without renewal, the company 
paying the interest, until April 2d, 1874, 
when C. 0. Puffer, receiver, (successor to 
William J. Gayer, receiver), sold and deliv- 
ered said bond to one A. J. Coe, Avho pur- 
chased the same at the instance and with the 
means (§30,000 of the capital stock of said 
jMarine and River Phosphate Mining and 
Manufactming Company) of D. T. Corbiu, 
then president of the Marine and River Phos- 
phate Mining and Manufactm-ing Company 
of South Carolina. The receiver indorsed 
said bond as follows: "In consideration of 
the sum of twenty thousand dollars to me iu 
hand paid, and by order of Judge Graham, I 
hereby assign this bond to bearer." Coe de- 
livered said bond to Corbin, president of the 
defendant company, who informed the com- 
pany that further time for payment of said 
bond would be given on condition that the 
interest be advanced to the rate of twelve 
per cent, per annum, payable quarterly. The 
proposition was submitted to the board of 
directors of the company, who agreed to 
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said proposition, and directed that the fol- 
lowing he written upon said bond, which 
was' accordingly done, and the signature of 
the president and treasurer with the seal of 
the company attached, to wit: "In consider- 
iition of further forbearance on the part of 
the holder of this bond till the first day of 
January, A. D, 1875, the Marine and River 
Phosphate Mining and ]Manufacturmg Com- 
Dany of South Carolina hereby promise, 
waiving all set-off or other defence, to- pay 
ihis bond to bearer on the first day of Jan- 
uary, A. D. 1875, with interest at the rate 
■of twelve per cent, per annum, from the first 
•day of April, A. D. 1874, payable quarterly; 
iind should said bond not be paid on the first 
■day of January next, then thereafter inter- 
est shall be paid in the same manner and at 
the sanie rate as herein mentioned tiU paid." 

The other defendants named are sued as 
stockholders, who are jointly and severally 
liable under the general incorporation act 
-of South Carolina, under which the defend- 
ant company was organized, for the debts of 
the company contracted before the full 
amount of the capital stock is paid in. Thia 
section 22 of the statute is as follows: "The 
members of every company shall be jointly 
-and severally liable for aU debts and con- 
tracts made by the company until the whole 
iimount of capital stock, fixed and limited by 
the company in manner aforesaid, is paid in, 
4ind a certificate thereof made and recorded 
as prescribed in the following section." 

Section 36 of said act, relative to the col- 
lection of an execution against the company 
.and stocidiolders, is as follows: "When the 
stockholders of such a company are- liable to 
pay the debts of such company, or any part 
thereof, their property may be taken there- 
for on an order of attachment, or on execu- 
tion issued against the company for such 
•debt, in the same manner as an order of 
Attachment and execution issued against 
them for their individual debts." 

BOND, Circuit Judge. This cause came on 
to be hoard upon the pleading, and the testi- 
mony taken and reported by James E. Ha- 
^ooa, special master. The substantial facts 
in tlie cause seem to be that the defendant 
■company is a corporation under the laws of 
the state of South Carolina, was organized 
under the act entitled "An act to regulate the 
formation of corporations," approved De- 
■eember 10 th, 1869, which act was subse- 
quently amended by act of March 9th, 1871. 
Tliese acts were subsequently embodied in 
the General Statutes of South Ciiroliua, in 
•chapter 134, commencing on page 357. The 
-capital stock of tliis corporation was fixed 
-and limited at five hundred thousand dol- 
lars, and the same divided into five thou- 
sand shares, of one hujidred dollars each. 
There has been paid in of said capital stock 
but two hundred and fifty thousand dollars, 
■or fifty dollars per share. It is admitted 
that at the date of the filing of the bill in 
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this cause, Louis D. Mowry was the owner 
and holder of seventy-five shares of said 
capital stock in said company; that F. J. 
Pelzer, F. S. Rogers, Wesley G. Muckenfuss, 
and Thomas S. Inglesby, constituting the 
firm of Pelzer, Rogers & Co., were the own- 
ers and holders of one hundred and seventy- 
six shares of said capital stock in said com- 
pany, and that George W. Williams, William 
Bh'nie, Joseph -R. Robertson, James Bridge, 
Jr., Frank E. Taylor, and Robert S. Cath- 
cart, constituting the fii'm of George W. Wil- 
liams & Co., were the owners of one hundred 
and twenty-eight shares of said capital stock 
in said company. These persons named 
were made, with the said company, defend- 
ants in this action, have answered, and are 
now before the court. 

The cause of action in this case grows out 
of the unpaid portion of a bond, executed 
by the defendant company on the 28th day 
of December, 1872, in the sum of twenty 
thousand dollars, to William J. Gayer, re- 
ceiver. This bond, it appears, was given for 
($20,000) money loaned by said Gayer to the 
said company.- Said bond was payable on 
the 1st day of July following the date there- 
of, with interest at the rate of ten per cent, 
per annum. In said bond is the following 
covenant: "We, the said company, do fm*- 
tlier covenant and agree tliat the above bond 
constitutes a lien upon the property of said 
company, and that the same is issued under 
and pui'suant to the provisions of section 39 
of chapter 64 of the General Statutes." The 
said bond was duly recorded in the ofiGlee of 
tbe register of mesne conveyances for 
Charleston county. South Carolina, on the 
3d day of January, A. D. 1873. Said bond 
was not any portion of it paid at maturity 
by said Marine and River Phosphate Mining 
and Manufacturing Company of South Caro- 
lina, but was allowed to lie along without 
change or renewal (the said company paying 
the interest thereon) until some time in 
March, 1874, when C. O. Puffer, receiver, 
successor of William J. Gayer, receiver, de- 
manded payment of said bond. At the time 
of said demand for payment of said bond, 
said company was in some financial embar- 
rassment, and was not in possession of funds 
to pay the same. In consequence of this 
emban-assment, D. T. Gorbin, who was then 
president of the . company, induced one A. 
J. Coe to enter into negotiation with said O- 
O. Puffer, receiver, with the view to pur- 
chase said bond, he, said Corbin, furnishing 
said Coe, from his own private property, the 
means (three hundred shares, or $30,000 of 
the capital stock of said company) to effect 
such purchase. The bond was purchased 
by Coe from C. C. Puffer, receiver, and the 
same was delivered to him. This sale and 
delivery of said bond was effected about the 
middle of April, 1874. Soon after its pm*- 
chase said A. J. Coe assigned and delivered 
said bond to said D. T. Gorbin, in considera- 
tion of the thirty thousand dollars, of stock 
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advanced by him to said Coe to purchase 
said hond. After said bond thus came into 
the possession of D. T. Gorbin, he informed 
the board of dh-ectors of said company that 
the company could liave further indulgence 
in the payment of said bond if they •would 
renew the same, and pay the regular bank 
rates of interest thereon, twelve per cent, 
per annum, and pay the same quarterly. 
Thereupon the board of directors, on the 
13th day of May, 1S74, du'eeted the follow- 
ing indorsement to be written upon said 
bond, to wit: "In consideration of fm-fher 
forbearance on the part of the holder of this 
bond, till the Ist day of January, A. D. 1875, 
the Marine and River Phosphate Mining and 
Manufacturing Company of South Carolina 
hereby promises, waiving all set-off, or other 
defence, to pay this bond to bearer on the 
1st day of January, A. D. 1875, witli interest 
at the rate of twelve per cent, per annum, 
from the 1st day of April, A. D. 1874, pay- 
able quarterly; and should said bond not be 
paid on the 1st day of January next, then 
thereafter interest shall be paid in the same 
manner and at the same rate as herein 
mentioned, till paid." The said bond con- 
tinued in the possession of D. T. Cor- 
bin from this time forward till June, 
1877, when he sold and delivered the same 
to the complainant, AVilliam L. Bradly, of 
Boston, Massachusetts. Up to Januai*y 1st, 
1877, said D. T. Corbin collected and re- 
ceived the interest as it feU due on said bond 
under the renewal agi-eement of May 13th, 
1874; and in December, 1876, he collected 
and received from the company ten thou- 
sand dollars in money, on accormt of the 
principal due on said bond. It thus appears 
that there is due and unpaid upon said bond 
the sum of ten thousand dollars, with in- 
terest tliereon at the rate of twelve per cent, 
per annum, payable quarterly, from the 1st 
day of January, A. D. 1877. 

The defence to this action made by the de- 
fendant company is, first, that said bond was 
"paid" by the $30,000 in stoclc of said com- 
pany, which said O. G. Puffer received there- 
for from A. J. Coe- As to this defence, it 
is sufficient to say, that tliere is no evidence 
that shows that said purchase of said bond 
by A. J, Coe was intended as a payment 
thereof. That none of the parties to this 
transaction— Puffer, Coe, or Corbin~so un- 
derstood it, but the very reverse; and fur- 
ther, the consideration paid, although it was 
$30,000 of the capital stock of said company, 
was not the property of the company, but 
the private property of D. T. Corbin. It 
is not pretended that the company paid or 
furnished the means to pay said bond at the 
time C. G. Puffer parted with the same to 
A. J. Coe, in April, 1874; and the only basis 
for the claim of payment is the entry made 
in the final accounts of G. C. Puffer, receiver, 
made to the com-t of common pleas for 
Charleston countj% in which it appears that 
this bond is accounted for as "paid" by the 



ti-ansfer to him of three hundred shares of 
stock in the Marine and River Phosphate 
Mining and Manuf actm'ing Company of South 
Carolina. That this entry is not technically 
correct is shown by the admitted fact that 
the company fm'nished no means to pay the 
bond then, and neither did Corbin or Coe 
purchase on behalf of the company. This 
enti'y is explained by Mr. Puffer as his 
method of recording the ti'ansaetion, and it 
meant, so far as the fund in his hand as re- 
ceiver was concerned, that the bond was ex- 
changed for said- $30,000 of stock. But it 
may be fm'ther remarked, that neither Cor- 
bin or Coe, as far as appears, was a party 
to the said entry in Puffer's account as re- 
ceiver, and that entry, hence, does not con- 
clude them. There is, therefore, no ground. 
for asserting that said bond was or has 
been paid by or for the defendant company. 

A fm'ther defence is made that D. T. Cor- 
bin was, at the time of the purchase of said 
bond from C. G. Puffer, the president of the 
defendant company, and as such president 
he was incapacitated to speculate in the 
paper of the company, and so forth; and all 
benefit and advantage arising from said pur- 
chase of said bond by him inured to the 
benefit of the company, and so forth. This- 
defence set up, if sound in principle, which 
it is not, does not appear to have sufficient 
basis of fact to rest upon. It is not alleged 
in the pleadings or proved by the evidence 
of the defendants that D. T. Corbin paid 
less than twenty thousand dollars in value 
for said bond, and hence there is no gi'ouna 
for saying he speculated in the sense of maK- 
ing profit out of the paper of the company. 
So far as appears, he paid a full price for 
the bond; and it still fm-ther appears that he 
entered into the transaction to protect the 
credit of the company, and to save it from 
embarrassment, because the company was 
not in funds at the time to pay the bond. 
If D. T. Corbin, as the president and agent 
of the company, had purchased said bond 
with the funds or credit of the company, 
said transaction would now be held to have 
been made for the benefit of the company, 
without doubt, and the company would be 
entitled to any benefit or advantage, if anj', 
accruing therefrom. But as the transaction 
was made with his own means, and because 
the company had no means with which to 
make it, the bond became his own private 
property just as much as the private prop- 
erty was his that he exchanged for it. There 
was nothing in his position, as president, 
that forbade the pm'chase of this bond if 
he chose to make it. 

But it is fm'ther said, that the renewal in- 
dorsement put upon the ^aid bond by order 
of the board of directors, on May 13th, 1874, 
was null and void, because said board was 
not awai-e at the time that said D. T. Corbin 
was the holder of said bond, and the same 
was in fraud of the rights of stockholders. 
As to this defence it may be again said it 
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lias no sufficient basis of fact to stand on. 
In the renewal of said bond in the form that 
it was done,- the board of -directors obtained 
an indulgence in the postponement of the 
day of payment from D. T. Corbin precisely 
as they would have done from anybody else 
not connected with the company. It is not 
shown that there was any fraud on his part, 
or that any wrong was done by him to the 
company or stockholders. So far as said in- 
dorsement is concerned, it was evidently 
more to the advantage of the company than 
it was to Ctorbin. What did they receive by 
it? Six months and a half delay in the pay- 
ment of their bond, which was then nearly 
two years past due. What did they give for 
that indulgence? They increased the rate of 
interest on said bond two per cent,— that is, 
promised to pay the then current bank rate 
of interest They simply agreed to pay Cor- 
bin for his money what they would have 
been compelled to pay anybody else, or just 
what anybody else would have paid him. It 
is impossible to maintain that such a ti-ans- 
action was a fraud upon the company or its 
stockholders. As to the facts alleged that 
the directors of the company did not know 
at the time they made the indorsement of 
May 13th, 1874, upon the bond, that D. T. 
Corbin, their president, actually owned and 
held the bond, it is disputed. Mr. Reuben 
Tomlinson, then treasurer of the company, 
says they did know it That he knew all 
about it, and so did most if not all the di- 
rectors; that he conversed with them about 
it, and that it was regarded as exti-emely 
fortunate for the company that the bond had 
fallen into friendly hands, and so forth. It 
seems to me quite, immaterial how the fact 
is, and quite as favorable to the plaintifC if 
the directors did not know that Corbin held 
the bond as it would be if they did know it 
If they did not know it then it must be as- 
sumed that they were not influenced by the 
fact in taking the action that they did, that 
they acted impartially and as if dealing with 
a stranger— just as they should have acted. 
As to the validity of the new conti-act of 
May 13th, 1874, renewing and extending said 
bond, there is no ground for questioning it. 
It was a bona fide transaction, made by the 
board of directors of the company with D. 
T. Corbin, then a director and president, by 
which the company got further time for pay- 
ment upon their valid outstanding past due 
bond. The bond being-past due, Corbin was 
entitled to have the same paid at once. The 
extension of -the bond, therefore, by him 
may be regarded as a loan to the compa- 
ny. That any officer of a corporation may 
make a valid loan to it there is no doubt 
Something has been said about a want of 
authority in 0. 0. PufEer, receiver, to seU and 
transfer said bond. This authority, if he 
had any, was derived from the court of com- 
mon pleas lor Charleston county, whose offi- 
cer he was. If there was no authority to 
make the sale, then that court should deal 
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with the receiver and his bondsmen. But it 
appears that the sale and transfer of said 
bond has been approved by the court of com- 
mon pleas for Charleston county, and Mr. 
Puffer, as receiver, and his bond, have been 
discharged. This com*t must therefore, as- 
sume under the circumstances that Receivei' 
Puffer had ample authority to make the sale 
and transfer of said bond. His authority 
cannot now be questioned in this collateral 
action in this court The plea to the juris- 
diction interposed in this cause by special 
pei-mission after the defendants had an- 
swered, and the case was at issue, is over- 
ruled. By the terms of the indorsement of 
May 13th, 1874, put upon the bond by the de- 
fendant company, the said bond became 
commercial paper, and the same passed from 
hand to hand by delivery. It does not, there- 
fore, fall witliin the prohibition of the 11th 
section of the jUdiciai-y act of 1789. The au- 
thorities upon this point ure ample, and it is 
imnecessary to discuss them. 

The result is, that the plaintiff is entitled 
to a decree against the defendant company 
in the sum of ten thousand dollars, with in- 
terest thei-eon at the rate of twelve per cent 
per annum, payable quarterly, from January 
Isl; 1877, to the present time. The defend- 
ants named as stockholders ai*e, by the char- 
ter of the company, jointly and severally 
liable for the said sum, and the execution de- 
creed against the company may, by the 
terms of the charter, be levied upon their 
property or the property of either of them. 
The plaintiff is also entitled to have the lien 
of the bond upon the property of the com- 
pany foreclosed, and the property sold to 
pay and satisfy the sum now found to be 
due. A decree will be entered in accordance 
with this opinion. 

[NOTE. Affirmed by the supreme court, on 
the grounds, that the endorsement on the bond 
was in effect a negotiable note, notwithstanding 
that the bond itself was sealed; that, bein^ 
such a negotiable instrument, it was excepted 
out of the prohibition of Act March 3, 1875, § 
1; and upon the further grounds, as stated. by 
Mr. Justice Matthews, that the title of the 
plaintiff below to the bond sued on could not be 
assailed for want of authority in the receiver to 
transfer it, even if such a defense was open to 
the obligors, for it sufficiently appeared that 
the transaction, if not previously authorized, 
was subsequently confirmed by the court. Nor 
did the relation between Mr. Corbin and the 
company at the time of the transaction furnish 
any defense either at law or in equity. The 
relation, undoubtedly, was one of a confidential 
and fiduciary character, but there seems to be 
no ground in the evidence to challenge the good 
faith with which the business was conducted. 
The bond of the company was purchased from 
the receiver with his own means, and not those 
of the company. The value paid, so far as the 
testimony discloses, was full; and every step, 
when taken, was made known and assented to 
by the directors of the corporation. The trans- 
action was legitimate in itself, and beneficial 
to the company, and the dealing was not by the 
president with himself, but with the corporation 
in fact, represented and acting by other direct- 
ors, with full knowledge of all the facts. The 
; defense of payment was suggested by the cir- 
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cumstance that the receiver, after parting with 
the bond in exchange for the stock, reported' it 
as paid in that way. So far as the fund in his 
hands was concerned, it might be so treated; 
but the company and its stockholders must be 
conscious that they have no right so to consider 
it. jNIarine, etc., Phosphate M. & !JI. Co. v. 
Bradley, 105 U. S. 175.] 



BRADFSHAW (GRIFFITH v.). See Case No. 
5,821. 

BRADSIIAW (HOLr^IES v.). See Case No. 
6,035. 



Case STo. 1,790. 

BRADSHAW v. KLEIN. 

[2 Biss. 20;^ 1 N. B. R. 542 (Quarto, 146; 7 
Am. Law Reu. (N. S.) 503; 1 Am. Law T. 
Rep. Bankr. 72; 15 Pittsb. Leg. J. 433.] 

District Court, D. Indiana. May Term, 1S68. 

BANKnuPTcr— Fraudulest Convetasce sr 

BA^•KKUPT. 

1. An assignee in bankruptcy can maintain 
an action to recover property conveyed by the 
bankrupt with intent to defraud his creditors 
previous to the jfiling of the petition; in such 
case he represents the rights of the creditors. 

[Cited in Re Wynne, Case No. 18,117; Bean 
V. Brookmire, Id. 1,170; Cady v. Whaling, 
Id. 2,285; Re Estes, 3 Fed. 142; Jones v. 
Smith, 38 Fed. 381; Pearsall v. Smith, 149 
U. S. 231, 13 Sup. Ct. 835.] 

2. Such action is not limited by the provisions 
of the 35 th section, but only by the general 
statute of limitations. 

[Cited in Hall v. Wager. Case No. 5,951.] 

In bankruptcy. This was a bill in chan- 
cery filed by William A. Bradshaw, assignee 
of Armstead M. Klein, a banki-upt, against 
Henry Klein and others. The bill charges 
that the banki-upt, before the passage of the 
bankrupt act, transferred certain property 
to one John A. Klein, without consideration, 
for the pui-pose of defrauding the banki-upt's 
creditors; that said John A. Klein, without 
consideration, transferred the same to the 
defendants, who now claim title thereto; 
and that the banki-upt has ever retained and 
now retains possession of said property. 
And it prays that the property be made as- 
sets in the assignee's hands for the benefit of 
the bankrupt's creditors. Defendants filed 
a general demm-rer. [Overruled.] 

Mr. Ritter, for complainant. 
Mr. March, for defendants. 

Mcdonald, District Judge. The only 
question made in support of the demurrer is 
this: Can the assignee of a banlci-upt main- 
tain an action to recover property conveyed 
by the bankrupt with intent to defraud his 
creditors? In support of the demurrer, it is 
argued that the assignee takes such right 
of action only as the debtor had before he 
was adjudged a bankrupt; and that as he 
could not have sued before the adjudication 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



to recover property conveyed by him in fraud 
of his creditors, so his assignee cannot, after- 
wards, maintain such action. 

There can be no doubt that a transfer of 
property made with intent to defraud cred- 
itors, is valid as between the pai-ties to it, 
and that the seller, having delivered over 
the possession of the property, cannot recov- 
er its possession. To such a case the maxim 
applies, that in pari delicto potior est con- 
ditio possidentis. And it is true that the 
14th section of the banla-upt act [of 1867; 
14 Stat. 522] transfers to the assignee all 
the rights of property and of action pre- 
viously held by the banla-upt But does the 
assignee represent the rights of the bank- 
rupt and his rights only? Does he not also 
represent the rights of the creditors. 

It is very clear that, but for the adjudica- 
tion of bankruptcy, the creditors might sub- 
ject to the payment of their debts property 
conveyed by their debtor in fraud of their 
rights. But now, since he is adjudged a 
bankrupt, this right is taken away from 
them. The law will not allow them to sue 
at all for their debts. And if the assignee 
cannot maintain an action to have the fraud- 
ulent conveyance set aside, and the property 
subjected to the payment of debts due to 
creditors, there can be no remedy whatever 
in such a ease. To so decide would alto- 
gether defeat the operation of the statutes 
against fraudulent conveyances in all cases 
of bankrupt debtors. For if the gi'ound as- 
sumed in support of the demurrer be tenable, 
then a failing debtor may to-day transfer all 
his property with intent to defraud his cred- 
itors, and sis: months hence be adjudged a 
banki'upt, without any power in any person 
to reduce the property thus fraudulently con- 
veyed, to assets for the payment of his debts. 
Courts ought to be very reluctant to indulge 
a doctrine fraught with such consequences. 
Under the bankrupt act of 1841, the supreme 
court of Mississippi has, indeed, held this 
doctrine. But I have no hesitation in pro- 
nouncing that decision erroneous. A very 
high authority, Judge Cm-tis, imder the act 
of 1841, decided differently. He held that 
"there is a broad distinction between a bill 
by the banki-upt, the author of the fraud, 
and one by the assignee, who seeks to recov- 
er the property for the benefit of the very 
interest sought to be defrauded. The ground 
of refusing relief to the author of the fraud 
is a principle of public policy, which forbids 
the eom-t to be auxiliary to a plan for evad- 
ing the law, and depriving the creditors of 
their just and legal rights. But where the 
assignee sues, the case is reversed— to grant 
the relief is to act in accordance with these 
rights of creditors and in opposition to the 
contemplated fraud; while to refuse it 
would be to aid in its perpeti-ation." Carr 
V. Hilton [Case No. 2,436]. 

If, as Judge Curtis held, under the act of 
1841, the assignee might maintain an action 
to set aside a fraudulent conveyance made 
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"before that act was passed, the reason for 
allowing such an action, under the bank- 
rupt act of 1867, is much stronger. The act 
of 1841 merely provided, as the present act 
Tirovides, that the bankrupt's title to all his 
property should rest in his assignee, with 
the right to sue for the same. 5 Stat 442, 
443. But the bankrupt act of 1867 goes a 
step fm-ther, and in the 14th section declares 
that "all the property conveyed by the bank- 
rupt in fraud of his creditors * * * shall, 
in virtue of the adjudication of bankruptcy 
a.nd the appointment of his assignee, be at 
-once vested in such assignee." Counsel for 
the defendant insist, however, that the 35th 
section of the act modifies the language of 
the 14th section above cited, and limits the 
Tight of action to set aside fraudulent con- 
veyances to four or, at most, six months. 
But I cannot assent to this construction. I 
think the provision above cited from the 
14th section relates to the state statutes 
against fraudulent conveyances, and to these 
■only; and that the 35th section of the bank- 
rupt act has no reference to those statutes, 
but is only intended to reach frauds on the 
bankrupt act The two sections relate to 
■different subjects; neither of them, there- 
fore, can be construed as explaining, modify- 
ing, or limiting the operation of the other. 
On, the whole I conclude that an assignee 
in bankruptcy may maintain an action to set 
aside fraudulent conveyances made by the 
■debtor before he Is adjudged a bankrupt 
and even before the banJirupt act was pass- 
■ed, provided the person to whom the trans- 
fer was made was a party to the fraudulent 
intent, or received the transfer without val- 
Tiable consideration, and provided the action 
is not barred by the statute of limitations. 
The demurrer is overruled. 

NOTE [from original report]. Consult Good- 
win V. Sharkey [5 Abb. Pr. (N. S.) 64]; In re 
■Gregg rCase No. 5,797]; Allen v. Massey Pd. 
231]; Davis v. Anderson [Id. 3,623]; In re 
Metzger Pd. 9,510]; Foster v. Hackley DEd. 4,- 
«71]. 



Case Ho. 1,791. 

BRADSHA"W v. The SYLPH., 

[2 Betts, D. O. MS. 58.] 

District Court S. D, ISTew York. 1841. 

AiiMiRALTY — Pleading — Libel — Amendment — 
Shipping — Titi,e to Vessel — Sale by Part 
Owner— RiGUTS of Possession— Joint Interest 
— Sale by Part Owner— Batifioation — Admi- 
ralty— Jdkisdiction — Matters op Account. 

PL A libel for possession of a vessel should 
■unequivocally state the extent of libelant's in- 
terest, and that he was owner at the time of 
filing the libel.] 

[2. "Where a defect in that particular arises 
from accidental omission, the court will allow 
an amendment] 

[3. The sale of an entire vesel by one part 
owner in common does not authorize his co- 
owner to treat the sale as a tortious conver- 
sion.] 

[4, A part owner to not exceeding one moiety 
of a vessel cannot, by suit in admiralty, de- 



mand the entire possession or sale of the ves- 
sel, in iuvitum against his co-owner. The Or- 
leans V. Phoebus, 11 Pet. (36 U. S.) 175, fol- 
lowed.] 

[5. A joint interest in a vessel is a tenancy 
in common, carrying with it the privileges and 
limitations of that interest at common law.] 

[6. A bona fide sale by a part owner of a ves- 
sel, not accompanied by a bill of sale, is binding 
upon a co-owner who has previously authorized 
a sale, or has accepted part of the purchase 
money.] 

[7. In admiralty a party cannot have remedy 
for matters of account unless upon the basis 
of an adjusted and recognized liability.] 

U.TL admiralty.' Libel by "William D. Brad- 
shaw against the schooner Sylph (Elizabeth 
Anna Houseman, claimant), to recover pos- 
session of the schooner. Libel dismissed.] 

On the 16th of Novemljer, 1835, the schoon- 
er was sold at auction in this city, as a 
•wreck, and was bought in by Wm. R. Kin- 
caird, for the sum of §320. Kincaird ad- 
vanced $175 of the pm-chase money, and the 
libellant $145. The auctioneer's bill of par- 
cels was made out to Bradshaw and Kin- 
caird as joint pm-chasers. On the 30th April, 
1836, the custom house enrolment to B. and 
K. was made out Bradshaw subsequently 
advanced various sums of money for refit- 
ment of the vessel, and she was run by Kin- 
caird as master, and accounts of expenses run 
and earnings were at different times stated 
and adjusted between the parties. On the 
21st April, 1837, she was ai-rested on ad- 
miralty process in behalf of seamen, in this 
port and that night the master (K.) clandes- 
tinely absconded with her, and took her to 
Indian Key, Florida, and then sold her to 
Jacob Houseman for a valuable and full 
considei'ation, which was paid at the time. 
The vessel was barratrously brought to this 
port by her master and crew from Florida, 
early last July, was arrested by the crew on 
a claim of wages, and was discharged by 
this cburt on the final hearing of that cause. 
Sept 21, 1841 [Case No. 17,740]. 

On the 20th July the libel was filed in the 
present case. It avers, the joint purchase 
between K. and libelant and libelant's ad- 
vance of large sums of money for the use of 
the vessel, which have not been repaid him, 
and her abduction by Kincaird and sale, 
without his knowledge or consent, and prays 
she may be restored to his possession, or that 
she be sold, and the proceeds be paid him 
or such part as he may be entitled to re- 
ceive. The answer and claim alleges that 
the vessel was pm-chased by Jacob House- 
man in his lifetime, May, 1837, of Kincaird, 
bona fide, and for a full consideration; that 
the libelant was not a part owner; that 
Kincaird was sole purchaser at the auction 
sale, and had libelant's name inserted in the 
papers to seexure his loan of $145, part of the 
pm*chase money; that the loan was made 
after K. had actually pm-chased the vessel, 
and for the purpose of satisfying the bid; 
that libelant authorized a sale of vessel by 
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Kincaird, and approved of it TS'hon sale was 
made known to him, and denies jurisdiction 
of the court to take an account as between 
libelant and Kincaird. 

PER CURIAM. If the testimony of Kin- 
caird is legally admissible in the ease, and 
he is entitled to credit, the libelant has not 
a scintilla of equity to support his action, 
and, if he prevails in it, must succeed by 
force of technical rules alone. As the com- 
petency of this witness is denied, and his 
credit is also assailed on the part of the 
libelant, it maj^ suffice to consider the cause 
as it stands upon the pleadings and other 
proofs without discussins the questions 
touching the admissibility or effect of Kin- 
eaird's testimony. 

Regarding this as a possessory action, the 
libel is insufficient in substance in two partic- 
ulars, so that no decree could be rendered in 
that behalf upon the pleading as it now 
stands: "It does not aver what extent of in- 
terest was acquired by the libelant, whether 
the equal moiety, or one only in proportion 
to his advances, that is, as of 145 to 175; 
and moreover it is equivocal upon the libel 
whether the right as owner is not set up, as 
a resulting trust, and as arising merely from 
the balance of advances and amounts being 
in favor of the libelant; but what is more 
essential, it omits to aver that the libelant 
was an owner of the vessel at all when the 
libel was filed. Assuming that these omis- 
sions are accidental, and can be rectified by 
the party, the com-t would undoubtedly allow 
tKe proper amendment to be made; and 
therefore it is necessary to look into the case 
as proved, and deter'mine whether there is in 
it a right to this remedy under any form of 
pleading. One part owner has a clear pow- 
er to sen his interest in a vessel, and his 
purchaser becomes vested with his entire 
right and title thereto (Jac. Sea Laws, 37, 
note; 1 Molloy, 310); nor does the sale of 
the entire vessel by Kincaird, they being ten- 
ants in common, impart to libelant a right to 
treat the sale as a tortious conversion of the 
common propei-ty (4 East, 122-12G). This 
right was in early times allowed to be exer- 
cised in a qualified manner only. Abb. 
Shipp. 7G; 2 Casdats del Masa, 72, c. 55. 
Now, however, ships are regarded merely as 
chattels, and subject to like laws of owner- 
ship and disposition. Hilt. pt. 2, c. 1, § 265; 
4 Johns. Gh. Gil; 20 Johns. 671. The evi- 
dence in this case justifies the assumption 
that a bill of sale was executed, and there- 
foi-e, at least, as to the shai-e of Kincaird, no 
question can arise as to the necessity of that 
document as evidence of title to a vessel. 
The purchase was by an American citizen 
resident in Florida, and, though the states 
and texTitories are foreign to each other in 
many transactions of a commercial nature 
(12 Pick. 483; 15 Wend. 527; 4 Wash. 0. G. 
87, 153 [Lonsdale v. Brown, Cases No. 8,493, 
8,494]; [Buckner v. Finley] 2 Pet. [27 U. S.] 



58G), still vessels enjoy a common character 
and privilege in every American port, with- 
out regard to the owner's domicile ([Gibbons 
V. Ogden] 9 Wheat. [22 U. S.] 1; 3 Cow. 714). 
The libelant's action is accordingly to b(^ 
considered as if brought while the title re- 
mained in Kincaird, and it is to be decided 
upon the question whether a part owner to^ 
not exceeding one moiety of a vessel can, by 
suit in admiralt3% demand the entire posses- 
sion or sale of her in invitum against his 
co-owner. 

This proposition in both its terms was di- 
rectly raised for adjudication in the distiict 
com-t of Pennsylvania. After great full- 
ness of argument by the bai* and bench, the 
com't decided that an equal part owner could 
not take the vessel out of the possession of 
his co-owner, nor could he have a sale of her 
by order of a com't of admiralty. Davis v. 
The Seneca [Case No. 3,650]. The case went 
by appeal to tlie circuit court, and was there 
heard upon amended pleadings and new 
proofs. The opinion of the court was rested 
upon one branch of the proposition, — the- 
power to decree a sale of the vessel. The 
decision of the com-t was, that it was com- 
petent for a court of admiralty to order sale 
of a vessel, on application of one half owner, 
the other disagreeing thereto, when both 
owners wished to employ the vessel, but re- 
fused to unite either in the selection of a 
master or the voyage to be performed. 18 Am, 
.Tur. 486 [Davis v. The Seneca, Case No. 12,- 
670]. The new proofs introduced in the cir- 
cuit court no other way varied the case be- 
low than in showing more explicitly that 
the joint owners could not agree in the em- 
ployment of the vessel or appointment of 
master. If this judgment is a correct ex- 
position of the law of the ease, it will, as 
it should, receive the most respectful consid- 
eration in this court, even if it is not a de- 
cision authority in itself over this tribunal. 
Judge Washington admits that his opinion 
was very different when the case was open- 
ed, and that he had entirely concurred in 
that pronounced by the district judge. His 
views of the law seemed to have changed 
on a more matui-e consideration of the ar- 
ticle in the marine ordinance of Louis XIV.,. 
deemed applicable to the question, and which 
he regards as the only authority meeting 
the case of two equal ownei's, both being 
willing to employ the vessel, and disagree- 
ing as to the mariner; and he adopts the 
conclusion that in such ease a sale must be 
ordered by the com-t, or there would be an 
utter failm-e of justice. 

If it be admitted to be the right and duty 
of this court to examine the decisions of cir- 
cuit com-ts, other than the one immediately 
its superior, and to be governed by them 
as by those of the English admiralty, at 
the present pei-iod only, when the princi- 
ples on which they rest are concurred in,, 
or it be the duty of every district court 
to regard the decisions of each circuit as 
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paramount in authority over its own opin- 
ions, yet I consider tlie principle govern- 
ing the proceeding sanctioned by Judge 
Wasliington now definitely settled by the 
supreme comrt, and adverse to his view of 
the law. The Orleans v. Phoebi^s, 11 Pet 
[36 U. S.] 175. The court defines its juris- 
diction in respect to part owners, and asserts 
that it cannot be applied to direct a sale of 
a sea vessel upon any dispute between them 
as to her employment. The application was 
on behalf of a minority owner, but the rule 
as laid down embraces both sections,— ma- 
jority and minority owners, — and excludes 
the power of the court to dea'ee a sale at the 
instance of either. The interests of the 
larger share holders, which may (as in. the 
case before the supreme com't) absorb all 
to a particular part of the property, cannot 
be less deserving the protection of admiral- 
ty than a mere moiety interest Every diffi- 
culty and hazard in respect to the enjoyment 
of their rights (which Judge "Washington 
considered as exacting a judicial sale in fa- 
vor of a half owner) would exist in an in- 
creased degree, imder like circumstances, 
with them. There might be no useful em- 
ployment for the vessel, and she be wasting 
away by expense and decay on their hands. 
The nse to which the minority owner would 
put her, if turned over to him, might not 
only be without advantage to them, but 
threaten the most serious injury to the prop- 
erty. Nevertheless, no considerations of con- 
veniency or protection, however imperative, 
can moUify the doctrine. That abides in- 
flexibly, and takes from a court of admiral- 
ty aH prerogative to order a sale of the ves- 
sel as a method of relief. 

The decision, in my opinion, therefore, by 
negativing the authority of the com't over 
the question in its least and largest extremes, 
disposes of it also in respect to any inter- 
mediary shape. But it may deserve a mo- 
ment's consideration to ascertain if the au- 
thority relied • upon by Judge Washington 
really demands the construction put upon 
it; at least to the extent of holding that an 
equipoise of opposing ownerships wiU al- 
ways give this court jurisdiction to decree 
a sale of the vessel. A joint interest in ves- 
sels is not regarded in our law a pai-tner- 
ship. It is a tenancy in common, carrying 
with it the privileges and limitations of that 
interest at common law. Jac. Sea Laws, 37; 
Abb. Shipp. 68, and note. As an incident 
to such tenancy, the possession of one part 
owner lawfully acquired can never be di- 
vested by the other. Smith, Merc. Law, 106, 
107. The master, being part owner and in , 
possession, can retain the vessel as against 
his co-owner, because possession will turn 
the scale -when the legal rights are in the 
balance. Id. 107. It must, moreover, be 
noticed that a joint purchase of a vessel 
with fntent that one owner shall act as 
her master renders his possession part of 
the mutual conti-act, and accordingly his 



equities are decidedly stronger ^ retain 
than those of his co-owner to take posses- 
sion, and a court, in disturbing that arrange- 
ment must necessarily decree adverse to th& 
agreement between the parties and that 
upon which the right as part owner, has ex- 
istence. Abb. Shipp. 69, 70. The interfer- 
ence of admiralty courts, accordingly, at 
the instance of owners, to assign the vessel 
to some in exclusion of others, always pro- 
ceeds upon the assumption that neither own- 
er is actually using or holding her. Smith, 
Merc. Law, 107. 

Does, then, the provision of the French 
ordinance apply to a case when the inception 
and continuance of the joint ownership con- 
templated that one equal part owner should 
also be master and managing owner? The 
sixth article of the ordinance dedares, that 
neither party can compel his associate to 
proceed to a decreed sale of a vessel owned 
in common unless the opinions of the owners 
are equally divided upon the imdertaking of 
some voyage. The translation of the ordi- 
nance in the ancient sea laws, as by the cir- 
cuit court, differs only in terms from the 
above. Licitation, rendered in both in- 
stances as sale merely, imports in the French 
law a judicial sale, and that the sea laws 
ti-anslate the common ownership to import a 
partnership. The Code de Commerce incor- 
porates this ordinance of Louis XIV. and the 
preceding one (fifth) almost in terms, Th& 
method of obtaining the sale is the same as 
in cases of partnership effects (Code de 
Comm, § 4, tit 3; Code de Proc. Civ. lib. 1, 
tit 8), and there is strong reason for the ar- 
gument that the whole provision is exclu- 
sively municipal. The French law, following 
the course of the Roman, allows a "separa- 
tion of effects held in common by means of 
an appropriate action. 6 Pothier, 608; 12 
Pothier, 217. It is so regarded in the com- 
pilation of sea laws, from which Judge Pe- 
ters extracted his publication (2 Pet Adm. 
Append, vi.), as these two ordinances are 
both omitted there. Intrinsically there is- 
nothing in the provision giving it claim to 
become a continual rule more than might be- 
presented by numei'ous other regulations in 
the same Code which are invariably regarded' 
as strictly municipal and peculiar to the 
French jm-isprudence. Abbott discusses the 
topic at lai'ge (part 1, c. 3), but nowhere rec- 
ognizes this ordinance as part of the general 
maritime law. Lord Holt holds it to be the 
result of the English adjudications, that the 
com't of admiralty has no power to decree 
a sale of a ship at the instance of part own- 
ers. Part 2, c. 1, pp. 24, 25. No case is cited 
in the circuit coinrt where this ordinance has 
been recognized and applied out of France; 
and if it has become a part of the general 
maritime law, there is, by its instrumentality, 
infused into that Code a doctrine anomalous 
in its nature and strongly contravening the 
principle upon which admiralty" courts ad- 
minister relief in relation to the rights of 
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part owners. Admiralty exercises its extra- 
ordinary prerogative in rem, to ensure tlie 
employment of vessels so as most efficiently 
to promote the pm-poses for which such prop- 
■erty is created, and a joint ownership of it 
conti-acted. (Duston v. Hehden [Pond v. King] 
1 Wils. 191; 1 Hagg. Adm. 306); and not even 
the court of chancery will exercise any juris- 
diction of that character, regarding that of 
admiralty as the most efficacious and salu- 
tary. Under the i^roposed administi'ation of 
the rule, admiralty courts become mere mu- 
nicipal tribunals. They may be invoked to 
sever interests made joint bj contract, and 
iinuihilate, by sequestration and sale, prop- 
erty only common for objects of navigation. 
According to the ordinary acceptation of the 
powers of the court, such property comes 
xmder its jurisdiction in this behalf merely 
a.s a means of assuring its maritime use and 
emploj-ment. It is not intended to discuss 
the i-ule indicated by the circuit court fm-ther 
than to ascertain if it establishes in this 
coxu't a clear jurisdiction to arrest a vessel 
and decree her sale at the instance of one 
half owner, under any circumstances of in- 
conveniency or disagi'eement between the 
proprietors as to her employment I cannot 
think it demonstrates an authority of that 
character. The inquiry is not irrelevant in 
this case, for, although the libel sets up no 
state of facts bringing the equity of the party 
within the purview of that decision, yet, 
shoiTld an amendment be proffered to that 
effect, the court must be prepared to act 
iipon its admission or rejection. 

Admitting, then, that, the conveyance of 
the vessel being made jointly to the libelant 
and Kincaird, it is to be assumed that each 
acquired an equal interest in her, and that 
This action is to be adjudged as if prosecuted 
against Kincaird, I am of opinion, upon 
the facts and circumstances before detailed, 
that the libelant has no right to demand the 
exchisive possession of the vessel (1 Hagg. 
Adm. 346, note), and that no authority is 
shoAvn in this court to order her sale at his 
instance. There are other noticeable features 
of the case, however, which would' bar this 
action if the difficulty of jm'isdiction could 
be sm*mounted. Upon the testimony of Hat- 
field, it must be implied that Kincaird had 
full authority from the libelant to sell the 
vessel. If a written power was necessary, 
that could also be presumed. If the pur- 
chaser cannot enforce by an action in coiu-t 
his right to a vessel, without showing a bill 
of sale as evidence of his title, yet the ven- 
dor, after receiving a full consideration, and 
having made delivery of a vessel, by himself 
■ov agent, could no more in admiralty than in 
■chancery reclaim the property because a fuU 
paper title had 'not accompanied the sale. 
Accordingly, it being proved that the vessel 
was bought bona fide; that the libelant gave 
a previous authority to the master to sell, 
•or, after the sale was reported to him, rati- 
fied, it by accepting part of the purchase 



money, he can never be allowed to allege its 
nullitj'- because a full documentaiy title did 
not accompany the sale, or because he had 
not given a written authority to make it. 
This result follows upon the libelant's own 
proof. If the evidence of Kincaird is re- 
ceived, it would place the right of the claim- 
ant on still stronger grounds of equity and 
law. 

Again, the stress of the libelant's case is, 
tliat he is largely in advance for the services 
of the vessel, and that the vessel should be 
made answerable in this com*t for the reim- 
bursement of those advances. This allega- 
tion is controverted by the claimant and up- 
on the proofs. The accounts between the as- 
sociates are not liquidated. The papers pre- 
sented, setting forth particulai'S of account- 
ing, would not be conclusive evidence, and 
tliere are circumstances developed upon their 
face strongly tending to discredit their integ- 
I'ity in some particulars. Unless upon the 
basis of an adjusted and recognized liability, 
a party cannot in this court have remedy 
foj* mattei's of account. That is a firmly set- 
tled limitation to admiralty jurisdiction. If, 
then, the libelant cannot recover possession 
of the vessel, he cannot, in this court, claim, 
as against her or her proceeds, the satisfac- 
tion of his outstanding unliquidated demands 
upon the final winding up of the dealings in 
regard to her joint ownership. Without, 
then, examining the questions of the com- 
petency of Kincaird, or placing the decision 
of the cause in any respect upon his testi- 
mony, the libelant has failed, in my opinion, 
establishing a case of which this com-t can 
talie cognizance, and his libel must be dis- 
missed, with costs. 



Case K'o. 1,792. 

BRAD STREET v. HER AN. 

[1 Abb. Adm. 209.] ^ 

District Court, S. D. New York. April Term, 
1848.= 

Shipping— Oakri AGE of Goods— Pailuiie to De- 
liver — Qoaeaxtine — Bill of Ladixg — Con- 
struction — Usage and Custom — VAiiYiso bt 
Parol Proof — Conclcsivesess — Rights of 
Consignees. 

1. The owners of a vessel are excused from 
fulfilling the engagement of a bill of lading to 
deliver the cargo at a specified port, by the 
interposition of sanitary or prohibitory laws 
controlling them in that respect; for the con- 
tract to deliver will be construed as subject to 
all restraints of govei-nmeut. 

[Cited in Wells v. Maine Steamship Co., Case 
No. 17,401.] 

2. A usage of consignees at a particular port 
to receive shipments during the quarantine sea- 
son, at the quarantine grounds, as being a com- 
pliance with the engagement of the bill of lad- 
ing to deliver at such port, is valid; and the 
bill of lading should be construed with refer- 
ence to it. 

^ [Reported by Abbott Brothers.] 
= [Affirmed in Bradstreet v. Heran, Case No. 
1,792a.] 
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3, As between the original parties to the bill 

of lading, its statements respecting the condi-* 

tion of the goods at the time they are laden on 

board, may be explained or rectified by parol 

proof. 

[Cited in The California, Case No, 2,314; 

Kobinson v. Memphis & O. K. Co., 9 Fed. 

139 ;■ The T. A. Goddard, 12 Fed. 177; The 

Querini Stamphalia, 19 Fed. 125.] 

4r. But as against assignees of the cargo up- 
on a valuable consideration, the rule is clear 
that the master and owner are concluded by 
the representations of the bill of lading. 

[Cited in The Pietro G., 39 Fed. 3GS.] 

5. Consignees are entitled to a reasonable op- 
portunity to ascertain whether goods delivered 
to them correspond in quantity and condition 
with the description given in the shipping docu- 
ments, and the liability of the master and own- 
er remains undischarged during such period. 

[Cited in Kobinson v. Memphis «& C. U. Co., 
9 Fed. 138.] 

[6. Cited in Kennedy v. Dodge, Case No. 7,- 
701, Holyoke v. Depew, Id. 6,652, and The Ci- 
ampa Emilia, 39 Fed. 127, to the point that a 
shipper may recoup damages from the freight 
money.] 

In admiralty. This was a libel in per- 
sonam, by John A. 3radstreet, master of the 
bark Lowell, against David Heran and oth- 
ers, members of the firm of Heran, Lees & 
Co., to recover a balance of freight due. 
[Decree for respondents.] 

The libel showed that the libeUant took on 
board the Lowell, at the port of New Or- 
leans, 507 bales of cotton, consigned to the 
defendants at this port, and that the cotton 
was brought hither and duly delivered to 
the respondent; and the libel claimed a bal- 
ance of $1,756.02, freight due. The bill of 
lading was in the following terms: "Ship- 
ped in good order and well conditioned, by 
M. D. Cooper & Co., on board the bark called 
the Lowell, whereof is master, now ly- 
ing in the port of New Orleans, and bound 
for New York, to say, 507 bales of cotton, 
one bundle containing samples, &c., and are 
to be delivered in the like good order and 
condition at the port of New York, (dangers 
of seas excepted,) unto Messrs. Heran, Lees 
& Co., or to their assignees, &c. July 6, 
1847." 

Edwin Burr, for libellants. 

Luther E. Marsh, for respondents. 

BETTS, District Judge. Two objections 
in bar of this action were relied upon by the 
defendants. First, that the cotton was not 
delivered at the port of New York, in ful- 
fillment of the shipping contract. Second, 
that the cotton, when delivered, -was not in 
good order and well conditioned. 

The vessel arrived in the port of New York 
during the latter part of July, and under 
the laws of the state was subject to quaran- 
tine at Staten Island. The cotton was there 
discharged on board of lighters employed by 
the respondents, and was taken to Brooklyn, 
where it was received and stored 'by them. 
It was not only proved that vessels from 
New Orleans, at -that period of the year, 



were prohibited by law from landing cotton 
in the city of New York, but also that it 
was the established usage for owners and 
consignees to receive their shipments at the 
quarantine, as being delivered pm-suant to 
bills of lading engaging to make delivery 
in New York. In either point of view, these 
facts defeat the obligation. The owners or 
the ship are excused from fulfilling their 
engagement to deliver their cargo in the city, 
by the interposition of sanitary or prohib- 
itory laws, which control them in that re- 
spect; as the contract to deliver will be con- 
strued to be subject to all restraints of gov- 
ernment, and that risk consequently falls 
upon the shipper. The case of Morgan v. 
Insurance Co, of North America, 4 Dall. [4 
tr. S.] 455, is an authority upon this point. 
In that case the cargo was shipped from 
Philadelphia for Sm-inam, August 7, 1799, 
at which time the colony of Surinam was in 
possession of the Dutch. The vessel arrived 
in the river Surinam the 17th of September^ 
following, but meantime the colony had been 
conquered by the British forces. Permis- 
sion was obtained from the British command- 
er for the vessel to go u» the river to the 
town of Paramanto, which she did, and lay 
in the harbor for a week; but the British 
officers absolutely refused pei'mission to land 
any article of the cargo whatever, excepting 
the provisions, whereupon it was brought 
back to Philadelphia. The supreme court 
of Pennsylvania held that under these cir- 
cumstances freight was earned. Chief Jus- 
tice Stillman says: "The owner of the ship- 
has been in no fault whatever. "When he 
took the goods on freight, there was an open 
commerce between Philadelphia and Suri- 
nam; the goods were caiTied to the port or 
delivery; the vessel waited there seven days, 
and the captain offered to deliver the cargo 
to the consignee, who refused to receive it. 
Nothing prevented it but the prohibition or 
the British government. It is not like the. 
case of a vessel which is prevented from en- 
tering the port of delivei'y by a blockading 
squadron, for there the voyage is not per- 
formed, and it is impossible to say certainlj' 
that it would have been safely performed 
if there had been no blockade. I think it 
most agreeable to reason and justice, that 
the obtaining permission to land the cai'go- 
should in this ease be considered as the busi- 
ness of the consignee. That being estab- 
lished, it follows that the freight was earn- 
ed." But fm'thermore, it is proved in the 
case that it is the established usage of this 
port for owners and consignees to receive 
delivery of their shipments made at the 
quarantine dm'ing the quai'antine season, as 
being a compliance with the engagement in 
the bill of lading to make delivery in New 
York. Such a usage is valid, and the bill 
of lading should be construed in reference 
to it. Gracie v. Marine Ins. Co. of Balti- 
more, 8 Cranch [12 TJ. S.] 75. Upon these- 
grounds I am of opinion that, independently^ 
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of the alleged acceptance of the goods by 
the respondents, their defence, so far as it 
rests upon the fii-st point taken, cannot be 
maintained. 

But upon the second ground of defence, 
tIz.: that the cotton, when delivered, was 
not in good order, it seems to me that, as the 
'case stands, the respondents are not made 
responsible for the freight. It was contend- 
ed, on the part of the libeUant, that the con- 
signees were in fact the shippers of the cot- 
ton—it having been furnished to the vessel 
by their agent. This fact, if it had appeared 
in evidence, would have had a most impor- 
tant bearing; because, as between the orig- 
inal parties, the representation of the bill of 
lading as to the condition of the cotton at the 
time it was received, might undoubtedly be 
explained or rectified,* (Abb. Shipp. 324,) and 
so, in that aspect of the case, the libeUant 
might have shown, as was attempted, that 
the damage to the goods was received before 
they were laden on board. But the sugges- 
tion that the respondents in fact shipped the 
cotton on board through agents, is wholly 
xmsupported by proof. They therefore can- 
not be regarded as the shippers or owners of 
the cotton, but must be treated as consign- 
ees; and they prove by their bookkeeper, 
that on the receipt of the bill of lading, they 
made the shippers an advance of $21,000 on 
the cotton, before its arrival in this port 
The whole property became tliereby, accord- 
ing to the mercantile law, pledged to them 
for the security of their advance, and they 
are entitled to demand it as described in the 
bill of lading, in solido. or its equivalent, of 
the shipowner; his lien for freight being 
first satisfied- Nov it is necessary to avet 
.such advance in the answer, in order to be 
entitled to prove it. The pleadings on both 
■sides allege that they are consignees, and 
they have a right to show the extent of their 
privilege or lien on the consignment. The 
rule of law is clear, that the master and own- 
•er are concluded by the representations ol 
the bill of lading, as between themselves and 
third persons entitled to the cargo as as- 
signees upon a valuable consideration. Port" 
land Bank v. Stubbs, 6 Mass. 422; Abb. 
Shipp. 323. Nor can the court regard the 
suggestion that the cotton is amply sufiicient 

* See the case of Goodrich v. Norris [Case No. 
5,545], where the right of the shipowner, in an 
action by the shipper, to explain the statements 
in the bill of lading respecting the quantity of 
goods received, is considered. See, also, on the 
admissibility of evidence to explain the bill in 
other respects, the case of Manchester v. Milne 
[Id. 9,006], where it is held that a variance be- 
tween the quantity of the cargo delivered and 
that receipted for, may be explained by evi- 
dence showing it to be the result of an inac- 
curate mode of measurement employed; also, 
Zerega v. Poppe [Id. 18,213], decided January, 
1849, where it is held, that notwithstanding the 
acknowledgment that the goods are received in 
good order, the carrier may, as against the 
owner, show that the injury to the goods was 
occasioned by insufficiency in the cask, case, 
&c. in which they were packed. 



to repay the respondents their advances, and 
also to satisfy the freight. I am furnished 
with no evidence showing the fact to be so. 
It is accordingly unnecessary to inquire what 
rule of law would govern, if such a state of 
facts existed. 

There would be a serious difficulty in re- 
ceiving testimony on the part of the UbeUant, 
in the present shape of the pleadings, show- 
ing that the cotton was injured by country 
damage * when laden on board, if the suit 
had been brought by the shipper. The libel 
avers that it was shipped in good order and 
well-conditioned. The answer admits that 
fact. Accordingly, independent of the effect 
and operation of the biU of lading making 
the same assertions, it would be against the 
well-settled principles of admiralty proceed- 
ings to receive evidence contradictoiy to the 
averments and admissions of the pleading* 
on the same pOint.° 

The libeUant, under the pleadings and biU 
of lading, was bound to deliver the cargo of 
cotton to the respondents in good order and 
well-conditioned; and it being fully proved 
on then- part, that when delivered to them it 
was damaged by water and injured to an 
amount gi'eater than the balance of freight 
unpaid, they are entitled to withhold that 
freight, either by way of recoupment of dam- 
age, or upon the ground that the libeUant 
cannot maintain an action on the contract, 
without showing that its requisitions have 
been fuUy complied with on his own part. 
The Nathaniel Hooper [Case No. 10,032]; Jor- 
dan V. WaiTen Ins. Co. [Id. 7,524]; Caze v. 
Baltimore Ins. Co., 7 Cranch [11 U. S.] 358; 
McAllister v. Reab, 4 Wend. 483, affirmed 8 
Wend. 109. 

The delivery to the respondents in lighters, 
to unlade the ship, cannot be regarded such 
an acceptance of the cotton, on their part, 
as to conclude them from showing that it did 
not conform to and fulfill the stipulations of 
the biU of lading. It is not usage, nor in 
most instances would it be practicable, for 
consignees to Inspect and examine shipments 
when delivered from the ship. A reasonable 
opportunity must be allowed, after packages 
and bales come into their possession, to as- 
certain w^hether they correspond in quantity 
and condition with the shipping documents, 
and the liabiUty of the master and owner 
remains undischarged during that period. 

The damage complained of in this case 
was not external and exposed to view when 
the goods were landed, but to its chief ex- 
tent was internal, and only discoverable by 
opening and separating the contents of the 
bales. The disbursements and charges on 
the part of tlie respondents in making such 
examination were $261.40, which sum they 

* Dealers in cotton are accustomed to call 
damage received by cotton while it is yet in the 
country where it is grown, as contradistinguish- 
ed from such as is received on board ship, coun- 
try damage. 

= See Davis v. Ltslie [Case No. 3,639.] 
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insist they are entitled to retain from the 
freight. The libel admits payment of the 
residue of the freight, and only demands this 
balance. TTnder the facts in evidence I thinic 
that they cannot enforce the payment. De- 
<;ree for respondents, with costs. 



Case Ho. l,79Sa. 

BKADSTEEET t. HERAN. 

[2 Blatchf . 116.] * 

•Circuit Court, S. B. New York. Oct., 1849.= 

Shipping — Carriage op Goods — Bill of Lading 
— CoxsTRDOTiox— "Is GooD Ordek asd Wjsll- 

COXDITIONED " — KlGHTS OF THE PARTIES — OF 

Bona Fide Pdrchaseus. 

1. Where a bill of lading of bales of cotton 
■describes them as "in good order and well-con- 
ditioned," those words have reference to the 
■external condition of the cotton, and import 
that it was in good shipping condition at the 
time it was received on board of the vessel, 
"but do not warrant the internal condition of 
the cotton in the bales. 

2. Where cotton in bales was shipped at New 
■Orleans for New Yorlr, and the master of the 
vessel gave a bill of lading for the cotton as 
"in good order and well-conditioned" when re- 
ceived on board the vessel, and it was in bad 
shipping condition when it arrived at New 
York, a large part of the bales being old and 
rotten, and badly torn and damaged, and tiie 
cotton being consequently soiled and damaged 
by exposure, and it appeared that the effects of 
this damage upon the external state of the cot- 
ton were developed at New Orleans before it 
was shipped: Held, on a libel in personam, in 
admiralty, by the master against the consignees 
of the cotton, to recover the freight, that, as 
the damage to the cotton exceeded the freight, 
the libel must be dismissed. 

3. Held, also, that as the consignees had made 
large advances upon the cotton on the faith of 
the representation in the bill of lading, that it 
was shipped "in good order," their security, as 
bona-fide purchasers, ought not to be lessened 
or impaired by permitting the master to contra- 
dict tiisit representation. 

4. Held, alsojthat as the cotton might have been 
sold for an excess beyond the advances, suffi- 
cient to cover the freight, the consignees were 
entitled to it in the condition described in the 
bill of lading, as security for their advances, 
without regard to the fluctuations of the mar- 
ket, or to sales to be made at any particular 
state of it. 

In admiralty. John A. Bradstreet, master 
of the bark Lowell, filed a libel in personam 
in the district coiu't, against Heran, Lees & 
'Co., of New Y'ork, to recover a balance due 
him for freight on five hundred and seven 
bales of cotton shipped by that vessel from 
New Orleans to New York, and consigned 
to the respondents. The libellanthad signed 
-a, bill of lading for the cotton on its ship- 
ment, which admitted that it was received 
■on board the vessel at New Orleans "in good 
•order and well-conditioned," and stipulated 
that it should be delivered "in the. like good 
order and condition at the port of New York, 
the danger of the navigation only excepted." 

^ [Reported by Samuel Blatchford, Escl., and 
3iere reprinted by permission.] 
= [Affirming Case No. 1,792.] 



The respondents, who had advanced a large 
amount upon the cotton on the faith of the 
bill of lading, set up, in answer to the libel, 
that the cotton was not delivered at New 
York in good order and well-conditioned, and 
that the damage to it exceeded the balance 
of the freight The district com*t held that 
the iibellant was responsible to the respond- 
ents for the damage to the cotton, and, that 
being proved to equal the balance of freight 
claimed, the libel was dismissed. [Case No. 
1,792.] The Iibellant then appealed to this 
court [Decree of the district eom-t af- 
firmed.] 

Edwin Burr, for Iibellant. 

Oscar W. Sturtevant, for respondents. 

NELSON, Circuit Justice. It is admitted 
that the words, "in good order and well-con- 
ditioned," in the bill of lading, have refer- 
ence to the external condition of the cotton, 
importing that it was in good shipping con- 
dition at the time it was received on board 
of the vessel, but not referring to or war- 
ranting the internal quality or condition of 
the cotton in the bales. The question, there- 
fore, is, whether the damage sustained by 
the cotton arose from defects in the bagging 
of the bales or the manner of securing them 
from external injm-ies while being transport- 
ed, or existed in the shape of external dam- 
age, at and previous to the loading of the 
cotton on ship-board, having been occa- 
sioned by its exposure to rain or wet, with- 
out proper protection, or by any other ill 
usage in its interior transportation before it 
reached the ship, and which was readily 
visible on inspection; or whether the dam- 
age was occasioned by tlie internal bad con- 
dition of tlie cotton, wliicli was invisible to 
the eye at the time of shipment, and could 
only be detected by cutting and Inspecting 
the bales. 

Tlie damage to the cotton was what is 
called "country damage," which results 
often from the bad condition of the cotton 
when it is baled, or from its exposm-e to bad 
weather, or from ill usage in its interior 
ti-ansportation, and is not discoverable from 
an inspection of the bales at the time of 
shipment. Upon the question, from what 
the dainage in this case arose, the testimony 
is somewiiat conflicting; but it establishes 
generally, that the cargo was in bad ship- 
ping condition when it arrived and was de- 
livered at New York, and that a large part 
of the bales were old and rotten, and badly 
torn and damaged, and the cotton therein 
consequentiy broken and disordered, and to 
some extent soiled and damaged by expos- 
m-e in the shipment and delivery. The pidc- 
er, who overhauled some two hundred of the 
bales and put them in order, states, that the 
cotton was in bad order; that some of the 
bales were rotten; that several had burst 
open for want of proper ropes; that others 
had the bagging torn; and that a portion of 
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the bagging Tvas old and rotten, and a por- 
tion damaged by wet. "Wliat is termed 
"country damage" arises, in many instances, 
out of tbe condition of the cotton at the 
time it is baled, being wet, or not properly 
fitted for ti'ansportation, and is invisible to 
the eye on inspection at the time of ship- 
ment But, in this case, the weigbt of the 
evidence shows satisfactorily that the effects 
of the "countx-y damage" upon the external 
state of the cotton were developed at New 
Orleans before the cargo was put on board, 
and tliat the master was negligent and inat- 
tentive to its shipping order in this respect 
or lie would not have accepted it as "in good 
order and well-conditioned." The voyage 
was but some twenty days—a period of time 
hardly sufficient to accoxmt for the condition 
of the bales at the time of their delivery at 
New York, on the ground of concealed 
"counlry damage." On this ground, there- 
fore, the decree of the court below should be 
aflh'med. 

Tiie consignees made large advances upon 
the cotton, on the faith of the representation 
in the bill of lading that it was shipped in 
good oi'der. They^ were justified in doing 
so, and their security should not be lessened 
or impaired hy permitting the master to con- 
tradict his own representation in that instru- 
ment. It might be otherwise if the question 
arose between the master and the owner of 
the cotton. The question of damage might, 
in that case, be well limited to that accruing 
in the course of the voyage, notwithstand- 
ing tlie bill of lading. But the respondents 
stand in the light of bona-fide purchasers, 
who become such on the faith of the repre- 
sentations of the master. It is true, that it 
may be shown that the cotton could have 
been sold for an excess beyond the advances, 
sufficient to cover the amount in contro- 
versy. But tliat does not satisfy the prin- 
ciple; for the respondents were entitled to 
the cargo in the condition described in the 
bill of lading, as security for their advances, 
without regard to the fluctuations of the 
market, or to sales to be made at any par- 
ticular state of it Decree affirmed. 



Case ETo. 1,793. 

BRADSTREET et al. v. NEPTUNE INS. GO. 

[3 Sumn. 600; 2 Law Rop. 262; 2 Hunt, Mer. 
:ilag. 508.]* 

Circuit Court, D. Massachusetts. Oct. Term, 
1839. 

JOBGMEMT — FOIIEIGN AdMIKALTT SeNTEXCE — Coiy- 

LATERAi, Attack — Conclusiveness— SIarine In- 
suitAXCE — Loss — Seizure and Confiscation. 

1. Where the proceedings in a foreign tribunal 
are in all respects unexceptionable, the allega- 
tions of facts, as occurring in those proceed- 
ings, are, in general, conclusive on the parties. 
But if the defence he, that the proceedings were 
not merely irregular and illegal, but were 
founded in a positive fraud, they are not con- 

* [Reported hy Hon. Charles Sumner. 2 Hunt, 
Mer. Mag. 508, contains only a partial report.] 



elusive on the parties; but they may be dis- 
proved by evidence aliunde. 
[Cited in Magoun v. New England Mar. Ins. 
Co., Case No. 8,961; The E. W. Gorgas, Id. 
4,5So.] 

2. The sentence of a foreign court of admiral- 
ty and prize in rem is, in general, entirely con- 
clusive on all parties in interest, and for col- 
lateral purposes. 

[Cited in Gushing v. Laird, Case No. 3,509; 
Windsor v. McVeigh, 93 U. S. 279; Gush- 
ing V. Laird, 107 V. S. SO, 2 Sup. Ct 204.] 

3. Semble, that no sound distinction can be 
made between a sentence pronounced in rem by 
a court of admiralty and prize, and a like sen- 
tence pronounced by a municipal court upon a 
seizure or other proceedings in rem. 

[Cited in Windsor v. McVeigh, 93 U. S. 279.1 

4. But this rule proceeds on the ground, that 
the court, pronouncing the decree, had jurisdic- 
tion over the cause, and that the thing wa& 
either positively or constructively in its pos- 
session, and submitted to its jurisdiction. 

[Cited in The Trenton, 4 Fed. 661.] 

5. In respect to the jurisdiction of courts of 
prize, acting in rem, the courts of other nations 
are competent to inquire into and ascertain 
whether there has been any excess of jurisdic- 
tion; but the judgments of municipal courts, 
when the res is in possession of the sovereign,, 
must, ordinarily, be conclusive upon all foreign 
tribunals, 

[Cited in Wisconsin v. Pelican Ins. Co., 127 
U. S. 291, 8 Sup. Ct 1374.] 

6. But in all cases, where the sentence of a 
foreign court in rem is sought to he held con- 
clusive on the parties, it must appear, that there- 
have been proper judicial proceedings, upon 
which to found the decree, and that there was 
some personal or public notice of the proceed- 
ings to the parties in interest. 

[Cited in Burnham v. Webster, Case No. 2,- 
179; The Globe. Id. 5,484; Mathewson v. 
Sprague, Id. 9,278; Harris v. The Henriet- 
ta, Id. 6,151; The N. W. Thomas, Id. 10,- 
386; In re Shepard, Id. 12,753; Windsor v. 
MeVeisih, 93 U. S. 279; The Ann, 8 Fed. 
927; The J. W. French, 13 Fed. 922. Ap- 
plied in Sabarieso v. Maverick, 124 U. S. 
293, 8 Sup. Ct. 478.] 

7. Therefore, where a vessel was seized and 
confiscated by the courts of Mexico, and it ap- 
peared by the record of the proceedings, that 
there was no suitable allegation of the offence^ 
in the nature of a libel, and there was no state- 
ment of facts ex directo, upon which the sen- 
tence professed to be founded: Held, that the 
proceedings were not conclusive as to the exist- 
ence of the laws of Mexico, the jurisdiction of 
the court, and the cause of seizure and con- 
demnation. 

[Cited in Windsor v. McVeigh, 93 U. S. 279.] 

8. Where a policy of insurance contained a 
clause that the "insurer shall not he liable 
for any charge, damage, or loss, which may 
arise in consequence of seizure or detention for 
or on account of illicit or prohibited trade, or 
trade in articles contraband of war:" Held, 
that a seizure made bona fide, (however un- 
founded in fact), upon reasonable grounds, 
would be a legal and justifiable cause of seizure 
and detention, within the purview of the clause. 

[See Church v. Hubbart, 2 Cranch (6 U. S.) 
187.] 

At law. This was an action [by Simon 
Bradsti-eet and others] on a policy of insur- 
ance on the schooner Gardiner of Gardiner, 
and the declaration alleged a loss by seizm-e, 
&c. The defendants admitting, that the ves- 
sel was seized by the Mexican government, 
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averred, *that she Tvas so seized, and was 
detained and finally condemned on account 
of a violation of the revenue laws of Mex- 
ico, and to prove this averment, they pro- 
duced a transcript of the record of the pro- 
ceedings of the court against the vessel. The 
plaintiffs denied the existence of any such 
alleged law, or that any breach of any law 
was committed, or that the court had jm-is- 
dictionf and insisted-, that the record was 
false, and that the vessel was confiscated 
and condemned arbiti-arily and unjustly, 
and without a trial or an opportunity on the 
part of the master to make a defence or to 
examine witnesses. 

The questions submitted to the court were: 

First Does the i-ecord conclusively prove 
the existence of a law, or the jurisdiction of 
the com-t; or that the seizure, detention, and 
condemnation aforesaid, were on account of 
the violation of the revenue laws of Mexico, 
so that the plaintiffs are estopped from shew- 
ing that no such violation of law took place? 

Second. Can the plaintiffs by law traverse 
the allegations in the record, that the master 
of the vessel was summoned to appear and 
defend his rights, and that the condemna- 
tion took place, after, he had appeared in 
court, and been heard; and, if he can by 
law traverse these allegations, is the record 
still sufficient conclusively to prove such a 
seizm'e as will discharge the underwriters? 

It was agreed by the parties that the case 
might, under the direction of the court, be 
sent to a jury to settle any facts which 
might be in controvers^y, in regard to which 
the record was not conclusive, on motion of 
either party. The policy, transcript of the 
record, and certain depositions were in the 
case, and were submitted to the court. The 
record of the proceedings in the Mexican 
tribimals consisted of a letter from the com- 
missioner of the custom-house to the admin- 
istrator of the custom-house of the depart- 
ment of Tobasco, dated Frontera, April IS, 
1837; a letter from the latter to the district 
judge of til at department; an order to sum- 
mon the captain of the schooner, the attor- 
ney-general, and the administrator of the 
custom-house to appear at a hearing at St. 
Juan Baptista on the 2Sth of April, 1837; 
a return, that the citation had been served 
on these individuals; a record 'of the sen- 
tence, condemning the schooner; a state- 
ment of the refusal of the captain to sign the 
proceedings, and the proceedings respecting 
the sale of the vessel. The more Important 
of these documents are referred to at length 
in the opinion of the court 

[Jury trial ordered.] 

F. C, Loring, for plaintiffs. 
B. R. Cm'tis, for defendants. 

STORY, Circuit Justice. This is the case 
of an action on a policy of insm-ance under- 
written by the Neptune Insm'ance Company 
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"for three thousand dollars on the schooner 
Gardiner of Gardiner, at sea or in port for 
and during the term of one year, commen- 
cing the risk on the twenty-eighth day of 
September, 1836, at noon." There is a clause 
in the policy as follows: "It is agreed, that 
the insm-ers shall not be answerable for any 
charge, damage or loss, which may arise in 
consequence of seizure or detention for or on 
accoimt of illicit or prohibited trade, or ti-ade 
in articles contraband of war. But tlie judg- 
ment of a foreign consular or colonial court 
shall not be conclusive upon the parties, as 
to the fact of there having been articles con- 
traband of war on board, or as to the fact of 
an attempt to trade in violation of tlie law of 
nations." The declaration alleges a loss by^ 
seizm'e of the government of Mexico dm-ing' 
•the term, for which the schooner was in-- 
sured. The statement of facts, upon which 
the cause has been argued, admits the sei- 
zure; and the defendants, contend, that the^ 
seizm-e and the subsequent condemnation of 
the schooner were on account of a violation 
of the revenue laws of Mexico. And to es- 
tablish this defence, they produce an authen- 
ticated transcript of the proceedings of the- 
Mexican com-t against the vessel, and of the- 
decree of condemnation. The plaintiffs de- 
ny the existence of any such alleged laws of 
Mexico, or that any breach thereof was com- 
mitted, or that the com-t passing the decree- 
had any jurisdiction; and they insist, that 
the vessel was confiscated and condemned! 
arbiti-arily and unjustly, and without any 
tri'al, or any opportunity on the part of the 
master to make any defence, or to examine 
any witnesses. 

The questions submitted to the court are: 
First; whether the record of the proceedings 
is conclusive as to the existence of the laws 
of jMexico, the jm'isdiction of the court and 
the cause of seizure and condemnation; so 
that the plaintiffs are estopped from contro- 
verting them, and shewing that there has 
been no violation of the revenue laws of 
Mexico. Secondly; can the plaintiffs bylaw 
traverse the allegations of the record, that 
the master of the vessel was summoned! to- 
appear and defend his rights, and that the- 
condemnation took place after he had ap- 
peared in court and been heai'd? And if by 
law they can traverse these allegations, then- 
is the record still sufficiently conclusive to* 
establish that the seizure was such as will 
discharge the underwriters? 

Supposing the proceedings before the Mexi- 
can tribunal to be in all respects unexcep- 
tionable, my opinion is, that the allegations 
in those proceedings, as to the appearance of 
the master before the court, and his being 
heard before the decree of condemnation, 
would be conclusive on the parties, and 
would not be traversable or re-examinable in 
the present cause. But if the defence be, 
that the proceedings were not merely irregu- 
lar and illegal, but were founded in a posi- 
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tive fraud; and that in point of fact, tlie 
^vliole i-ecord Tvas but a tissue of false accu- 
■sations and false statements and false 
proofs, made up to cover the fraud in which 
the seizing and prosecuting parties were all 
■confederate, I should think, that evidence 
was admissible to show that the master nev- 
er was summoned, never did appear, and 
never v/as heard before the condemnation, in 
order to establish pro tanto the fraud. I 
know of no case, where &aud, if established 
by competent proofs, is not sufficient to 
overthrow any judgment or decree, however 
solemn may be its form and promulgation. 
But it would require the sti'ongest evidence 
to establish such a defence, by testimony not 
only of the highest order, but also free from 
any, the slightest, suspicion of interest or 
bias. 
But to pass to the consideration of the first 
point made at the bai-. I do not meddle with 
the question, what is' or ought to be the ef- 
fect of a foreign sentence in personam; for 
that may be thought to be governed by some 
considerations not applicable to proceedings 
in rem. See, among other cases, Houlditch 
V. Donegal, 8 Bligh [N. S.] 301. That the 
sentence of a foreign com't of admiralty and 
prize in rem is in general 'conclusive, not 
only in respect to the parties in interest, but 
also for collateral pm'poses and in collateral 
suits, not only as to the direct matter of 
title and property in judgment, but also as 
to the facts, on which the sentence professes 
to proceed, although formerly subject to 
much doubt and controversy, is now a point 
fully established in the com*ts of England 
and the com-ts of the United States. It is 
sufficient on this subject to refer to the cases 
of Oroudson v. Leonard, 4 Craneh [8 U. S,] 
43-1; liose v. Himely, Id. 241; and Hudson 
V. Guestier, 6 Craneh [10 U. S.] 281. It does 
not strike me, that any sound distinction 
can be made between a sentence pronounced 
in rem by a com't of admiralty and prize, 
and a like sentence pronoimced by a mimici- 
pal court upon a seizure or other proceeding 
in rem. In each case the sentence is conclu- 
sive, as to the title and property, and it 
seems to me, that it must be equally con- 
clusive as to the facts, on which the sen- 
tence professes to be founded. This I think 
is the settled doctrine in England and in 
the courts of the United States. It is a just 
result from the whole reasoning in Hose v. 
Himely, 4 Craneh [8 U. S.] 241; The Mary, 
•9 Craneh [13 U. S.] 126, 142-146; and Gel- 
■ston V. Hoyt, 3 Wheat. [16 U. S.] 246. 

Such is the general rule. But still it pro- 
•ceeds upon the ground, that the court, pro- 
nouncing the decree, had jurisdiction over the 
cause, and that the thing was either positive- 
ly or consti'uctively in .its possession, and sub- 
mitted to its jvu-isdiction. Even in cases of 
prize, if the vessel has never been captured 
at all, or If after capture she is rescued or re- 
captured, so that she is no longer under the 
dominion or possession of the captors, the 



sentence of a court of prize, professing to 
condemn her, would be a mere nullity. In 
respect to municipal seizures, the same rule 
must apply. The property must either be 
seized or be brought within the territorial 
jm'isdiction, or at all events must be in the 
possession or under the control of the seiz- 
ors, so as to be positively or constructively 
subjected to the dominion of the seizing sov- 
ereign, and his tribimals; otherwise the sen- 
tence pronounced will be a mere nullity, 
founded in usurpation. In respect to the ju- 
risdiction of courts of prize acting in rem, as 
they are courts sitting under the law of na- 
tions, the courts of other nations are com- 
petent of themselves to inquire into and as- 
certain whether there has been any excess 
of jurisdiction, or not, without any resort 
to the laws of the particular country where 
the tribunal is established. But in respect 
to municipal courts, acting in rem, but deriv- 
ing their authority solely from the territorial 
laws of the sovereign, they are and must, 
from the natm-e of the case, be presumed to 
be the best judges of the nature and extent 
of their own jm'isdiction, and of its just and 
legitimate exercise. Their judgment, there- 
fore, affirming that jm'isdiction, must ordi- 
narily be conclusive upon all foreign tri- 
bunals, subject, however, to this reserve, that 
the res is either within the territoiy, or is 
positively or consti-uctively in the possession 
of the sovereign or his officers, so that the 
jm'isdiction can, according to the law of na- 
tions, rightfully attach in such tribunals, 
I say ordinarily conclusive, becaiise no for- 
eign com't can ibe permitted to sit as a court 
of errors to revise the decisions of municipal 
courts in the exercise of the jurisdiction con- 
ferred on them by the municipal laws. That 
would be to assume the final interpretation 
of those laws. But this doctrine again must 
be undei'stood with its proper limitations, 
that the tribunal is recognised by the sov- 
ereign of the coimtry as competent to act in 
the premises; which competency may be con- 
clusively established from the express recog- 
nition of the sovereign, or his silent acqui- 
escence in its decrees. 

There is another element, wMch, it seems 
to me, constitutes an essential ingredient in 
every case, where the sentence of a foreign 
com't in rem is sought to be held conclusive, 
as to the title to the property, and as to the 
facts, upon which it professes to be founded. 
That element is, that there have been proper 
judicial proceedings, upon which to found 
the decree; by which I mean, not that there 
should be regular proceedings according to 
the forms of our law, or even of the foreign 
law^; but that there should be some certain 
written allegation of the offence, or state- 
ment of the charge, for which the seizure is 
made, and upon which the forfeiture is 
sought to be enforced; and that there should 
be some personal or public notice of the pro- 
ceedings, so that the parties in interest, or 
their representatives or agents may know. 
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what is the offence, witli Tvliicli they are 
charged, and may have an opportunity to de- 
fend themselves, and to disprove the charge. 
It is a I'ule, founded in the first principles of 
natui-al justice, that a party shall have an 
opportunity to be heard in his defence before 
his property is condemned, and that the char- 
ges, on which the condemnation is sought, 
shall be specific, determinate and clear. If 
a seizm'e is made and condemnation is passed 
without the allegation of any specific cause 
of forfeiture or ofEence, and without any 
public notice of the proceedings, so that the 
parties in interest have no opportunity of ap- 
pearing and making a defence, the sentence 
IS not so much a judicial sentence, as an ar- 
bitrary sovereign edict. It has none of the 
elements of a judicial proceeding, and de- 
serves not the respect of any foreign nation. 
It ought to have no intrinsic credit given to 
it, either for its justice or its truth, by any 
foreign tribunal. It amounts to little more 
in common sense and common honesty than 
the sentence of the tribunal, which first pun* 
ishes, and then hears the party— Castigatque, 
auditque. It may be binding npon the sub- 
jects of that particular nation. But upon 
the eternal principles of justice it ought to 
.have no binding obligation upon the rights or 
property of the subjects of other nations; 
for it tramples under foot all the doctrines of 
international law; and it is but a solemn 
fraud, if it is clothed with all the forms of 
a judicial proceeding. I hold, therefore, that 
if it does not appear upon the face of the 
record of the proceedings in rem, that some 
specific offence is charged, for which the for- 
feiture in rem is sought, and that due notice 
of the proceedings has been given, either 
personally, or by some public prodamation, 
or by some notification or monition, acting 
in rem, or attaching to the thing, so that the 
parties in interest may appear and make 
defence, and in point of fact the sentence of 
condemnation has passed upon ex parte 
statements without their appearence, it is 
not a judicial sentence, conclusive upon the 
rights of foreigners, or to be treated in the 
tribunals of foreign nations as importing 
verity in its statements or proofs. 

The opinion of Lord Ellenborough In Bu* 
chanan v. Ruclcer, 9 East, 192, contains much 
doctrine applicable to cases of this sort, al- 
though that ease was a proceeding in per- 
sonam, against a person, who had never been 
within the jurisdiction. But the case of 
Sawyer v. Maine F, & M. Ins. Co., 12 Mass. 
291, 293, is directly in point. The supreme 
court of Massachusetts ;there held, that as 
It did not appear that any libel was filed, any 
monition issued, any hearing had, or that 
any of the formalities had taken place which 
are necessary to give a conclusive operation 
to the decrees of foreign courts, the sentence 
in that case (by a court of admiralty) was 
not to be deemed conclusive, even if it were 
admitted to be any evidence at aU. The 
com*t added, that for aught that appeared 



from the copy of the proceedings, the for- 
feiture was decreed by mere arbitrary pow- 
er, without any trial; and that some of the 
forms of justice, used in civilized countries, 
had been assumed without any regard to the 
substantial requisites of a judicial inquiry. 
I entirely agree to the doctrine here promul- 
gated. If a civilized nation seeks to have 
the sentences of its own courts held of any 
validity elsewhere, they ought to have a just 
regard to the rights and usages of other civil- 
ized nations, and the principles of public and 
national law in the administration of justice. 
If they choose to proceed without any writ- 
ten charges of the offence, (for that is what 
I tmderstand to have been meant by the 
supreme court of Massachusetts in using the 
word "libel" in the case above cited), with- 
out any monition in rem, or notice to the 
parties, or those, who represent them, with- 
out any hearing upon the facts, and without 
giving the party an opportunity to contest 
the charges, or to know, what in particular 
those charges are; it is but just, and con- 
foi^mable to the rights of other independent 
nations, to disregard such sentences, as mere 
mockeries, and as in no just sense judicial 
proceedings. Such sentences ought to be 
deemed, both ex directo in rem, and collat- 
erally, to be mere arbitrary edicts, or sub- 
stantial frauds. '. 

Similar principles were recognised and 
maintained by the supreme court of the Unit- 
ed States in The Mary, 9 Cranch [13 U. S.] 
126, 142, 144. The court there said, that the 
reason, why the whole world are ordinarily 
held to be bound by the decree of a court 
of admiralty in rem, is, .because every per- 
son, having any interest in it, may make 
himself a party and appeal from the decree. 
But the court added: "Notice of the contro- 
versy is necessary in order to become a 
party; and it is a principle, of natural jus- 
tice, of universal obligation, that before the 
rights of the individual be boimd by a judicial 
sentence, he shall have notice express or 
implied of the proceedings against him. 
Where these proceedings are against the 
person, notice is served personally or by 
publication; where they are in rem, notice 
is served upon the thing itself. This is nec- 
essarily notice to all, who have an interest 
in the thing, and is reasonable, because it 
is necessary, and because it is the part of 
common prudence for all those, who have 
an interest in it, to guard that interest by 
persons, who are in a situation to protect it" 
• Let us now see how far these principles 
have any just application to the present 
ease. In the first place, it is perfectly clear 
that the tribunals of Mexico, having juris- 
diction in rem, had a complete jurisdiction 
in tliis case; for the schooner was at the 
time withlQ the territorial districts of that 
government. In the next place, the jurisdic- 
tion of the particular coiu:t, being dependent 
upon the mimicipal law, and affirmed by the 
court itself, would seem to be conclusive upon 
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all foreign courts, especially as the record fur- 
nishes evidence that its decree in this very 
case was adopted by the government through 
its prober oflScials. In the next place, it 
is stated in the record that the master of 
the vessel was summoned (and he was the 
proper representative of the vessel in a pro- 
ceeding in rem in the absence of the owner), 
and that he appeared, and was admitted to 
make defence before the com-t. So far there 
seems no difficulty in the case. 

The real difficulty in the case is the total 
want of any libel, or allegation in the na- 
ture of a libel, containing specific charges 
of the offence for which the confiscation was 
sought. We do not know precisely whether 
the offence intended to be charged was a 
fraudulent importation of goods in the 
schooner contrary to law, or the want of 
some general manifests, the nature and ob- 
jects of which were stated, or the want of a 
specific manifest of the two boxes of medi- 
cines, containing a full desci-iption of the 
particular contents of these two boxes. In 
this respect we are left to mere inference and 
conjecture. The only documents which con- 
tain any statements on the subject, to serve 
in the place of a libel, are a letter under date 
of the 18th of April, 1837, from the commis- 
sioner of the custom-house, addressed to the 
administi-ator of the custom-house in the 
department, in which the writer says: "I 
annex three particular manifests belonging 
to two boxes medicines (no copies of these 
manifests were put in the record), which ar- 
rived in the American schooner Gardiner, 
Captain E. B. Freeman, coming from New 
York in ballast, and consigned to Don Pedi'o 
Nuel PaiUeb. The general manifests I do 
not send, on account of the said captain's 
alleging, that he is entirely ignorant of the 
contents of the said boxes, for which rea- 
son he makes none, although they have been 
repeatedly demanded of him in presence of 
the collector, and also of the commander of 
the Une, that in case this- defect is proved, 
it may not be said to be from want of notice, 
or from any bad faith on the part of the 
commissioner. I send you, therefore, the 
only documents he has delivered to me. The 
said boxes remain on board the said vessel 
under thirteen seals for security, until the 
administration determine, what shall be done 
with them; since there is no occasion for 
the vessel to proceed to the capital, the cap- 
tain having written to the consignee to at- 
tend there, and see what is to be done in 
the business. I annex another document at- 
tested by the Mexican consul, that the vessel 
had been cleared with the customary for- 
malities of the port, together with a rate of 
the provisions, and a declaration of the said 
captain, but without a certificate of the 
measurement of said vessel, the captain of 
the port not having measured, which, how- 
ever, shall be forwarded to you as soon as 
done. All which I make known to you, to 
serve as occasion may require." This is 



the whole of the letter. It is a mere official 
letter addressed by one public officer to an- 
other. It contains a mere narrative of cer- 
tain facts. It makes no charge whatever 
against the vessel, as being forfeited by any 
act or omission. It alludes to no seizure, 
and proceedings against the vessel. It is 
mere advice; and can in no just sense be 
deemed a libel, or document in the nature 
of a libel. It wants not merely the form of 
a judicial proceeding for a forfeiture, but 
its very essence. Looking at this letter alone, 
no person could ever conjecture, that the 
facts stated therein, authorized, if true, a 
forfeiture of the vessel, and were so charged 
in order to enforce the forfeitm'e. The next 
document is a letter addressed by the ud- 
ministi*ator of the custom-house to the dis- 
trict judge of the department, under date 
of the 21st of April, 1837, in which he says: 
"I have just received from the commissioner 
of the custom-house at the principal bar, a 
communication under date of the 18th in- 
stant (the foregoing letter), which I annex, 
respecting tlie want of general manifests, 
with which the American schooner Gardiner, 
Captain B. Fi'eeman, coming from New 
York, has arrived at that port, presuming 
that the other documents, which he has 
brought, and which I have before me, are 
in due form of law. All which I communi- 
cate to you, that you may determine what 
seems to you fit of right." This is the whole 
letter. It contains no accvisation, asserts 
no offence chargeable upon the vessel, and 
asks no forfeiture. These are the only pa- 
pers upon which the district judge proceeded 
to summon the captain to appear before him 
to defend his rights. I think it would vio- 
late all notions of the administration of pub- 
lic justice to call them a libel, or an allega- 
tion in the nature of a libel, or an accusa- 
tion on which to found a decree of forfeitm-e- 
against the vessel. 

The record then goes on to state the sum- 
mons and appearance of the captain and the 
proceedings before the judge as follows: 
"In virtue of the foregoing order, appeared 
at the appointed hour before this tribunal,, 
the administrator of the custom-house, attor- 
ney general, and the captain of the Ameri- 
can schooner Gardiner, to attend the hear- 
ing thereby ordered; and the present pro- 
ceedings being read, and the judge having 
explained the object of this hearing, which 
was made known to the said captain through 
his interpreter, Don Andreas Mandilas, the 
said captain represented, that on his arrival 
at Frontera, he delivered to the commission- 
er of this custom-house, Don Juan Rosalind 
Vega, three particular invoices, a note of the 
provisions of his vessel, and a clearance of 
the custom-house of the port whence he 
sailed, but did not deliver the general mani- 
fests, not having brought them on account 
of being ignorant of the contents of the two 
boxes he had on board. And the said docu- 
ments having been exhibited to him for rec- 
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ognition, lie said they were the ^ same lie 
had mentioned. The administrator and at- 
torney general represented, that the captain, 
being convicted by Iiis own confession of 
having brought the aforementioned boxes, 
without the recLulsite manifest, conformable 
to the laws relating to the matter, they de- 
manded, that the penalty be imposed upon 
him, which those laws prescribed for those, 
who do not submit to them; and which be- 
ing heard by the judge, he said, that in 
■conformity to the demands of the aforesaid 
functionaries, and to what is prescribed in 
article 7th of the law of November IG, 1827, 
and the decree of jMarch 31, 1821, he must 
and did declare subject to the penalty of 
confiscation the American schooner Gardi- 
ner, with all her appurtenances, ordering in 
consequence, that the said schooner be 
brought to this capital, where, after ap- 
praisement notice to the supreme govern- 
ment, agreeably to the final disposal in such 
case, communicated imder date of jMay 7, 
they should proceed to a sale at public auc- 
tion, provided no appeal be interposed with- 
in the legal term to prevent. Whereupon 
the session was concluded, the present being 
signed by all in presence of the judge and 
i^otary, which I certify." It farther appears 
by the record, that the captain refused to 
sign the foregoing sentence, declaring, that 
he would not condemn himself. No appeal 
Avas interposed; and the execution of the 
sentence was subsequently directed to be 
carried into effect. 

Now, certainly, the sentence does purport 
•on its face to deci'ee a confiscation of tlie 
schooner, and to be pronounced in conform- 
ity to what is prescribed in certain munici- 
pal laws of the government referred to by 
their dates. But these laws are not set 
forth in haec verba, so that we are utterly 
ignorant of their contents. What the partic- 
ular facts or grounds of the confiscation 
were, is not stated by the judge in the sen- 
tence, although certain facts and grounds 
are stated in the demand of confiscation 
made in the representation (apparently oral) 
of the attorney general and the public ad- 
ministrator, viz. that the two boxes were by 
the confession of the captain brought into 
port without the requisite manifests, and 
therefore were subject to the penalty pre- 
scribed by the laws; and hence it may be 
inferred, arguendo, that the judge adopted 
their statements, and pronounced his sen- 
tence upon that foundation. But it is not 
so said. And I do not understand, that in 
■construing a foreign sentence, which is to 
be held conclusive in rem, as to the facts 
and grounds of the sentence stated therein, 
this court is bound to malie out such facts 
and grounds by argument, and inference, 
and conjecture. The facts and grounds 
ought to appear ex directo, in order to estop 
the parties in interest from denying or ques- 
tioning them. I agree with the doctrine of 
Lord BUenborough in Fisher v. Ogle, 1 



Camp. 418, that courts of justice are not 
bound to fish out a meaning, when sentences 
of this sort are produced before them. AVhat- 
ever points the sentence professes ex directo 
to decide, they are bound to respect, and ad- 
mit to be conclusive. But if the sentence be 
ambiguous or indeterminate as to the facts 
on which it proceeds, or as to the direct 
grounds of condemnation, the sentence ought 
not to be held conclusive; or the courts of 
other counti'ies put to the tasli of picking 
out the threads of argument, or of reason- 
ing or of recital, in order to weave them 
together, so as to give force or consistency 
or validity to the sentence. The do'ctrine in 
Calvert v. Bovill, 7 Term E.. 523, and Chris- 
tie V. Secretan, 8 Term R. 192, seems to me 
on this point entirely correct and satisfac- 
tory. In Maley v. Shattuck, 3 Cranch [7 TJ. 
S.] 458, 488, it was said by Mr. Chief Justice 
Marshall, in delivering the opinion of the 
com't, that the sentence of a foreign com't 
of admiralty has never been supposed to 
evidence more than its own correctness; and 
consequently has never been supposed to 
establish any particular fact, without which 
the sentence may have been rightly pronoun- 
ced. The same rule applies to the decrees 
of municipal courts, where the decree is 
general, and does not profess to proceed ex 
directo on any particular facts stated in the 
decree. 

On the whole, therefore, for the reasons al- 
ready stated, I sti'ongly incline to hold, that 
for the want of some suitable allegation of 
the offence, in the nature of a libel, and for 
the want of any statement of facts ex di- 
recto, upon which the present sentence pro- 
fesses to be founded, it is not conclusive evi- 
dence against the plaintiffs in the present 
suit. But it does not appear to me neces- 
sary to rest the decision in the present case 
wholly on this ground. There is a clause in 
the policy, that "the insurers shall not be 
answerable for any charge, damage, or loss, 
which may arise in consequence of seizure or 
detention for or on account of illicit or pro- 
hibited trade, or trade in articles contraband 
of war." The question of the true interpre- 
tation of this clause came before the su- 
preme court of the United States in the case 
of Carrington v. Merchants' Ins. Co., 8 Pet. 
[33 TJ. S.] 496, 516, 517, 518. It was there 
held, that to bring a case within the clause, 
as an exception to the liabilty of the insur- 
ers, it is not necessary, that tiiere should be 
a legal or justifiable cause of condemnation; 
but that it is sufficient, that there is a legal 
or justifiable cause of seizm-e and detention 
for or on accoimt of a supposed illicit or pro- 
hibited trade. If, therefore, there was a 
seizure or detention bona fide made upon a 
reasonable ground, such, for example, as if 
there was a well founded suspicion of such 
illicit or prohibited trade, or probable cause 
to impute or to justify fm'ther proceedings 
and inquiries, that would be a legal and jus- 
tifiable cause of seizure and detention within 
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the purview of the clause. On the other 
hand, if there was a mere lawless seizm-e or 
detention under the pretext of Illicit or pro- 
hibited trade, and it was utterly ujifounded, 
and without any reasonable cause of sus- 
picion, and was used merely as a pretence 
to cover an intentional fraud or tort, then 
the seizure or detention was not such as is 
contemplated in the clause. 

That thei'e was a seizinre In this case ad- 
mits of no doubt; for there was a proceed- 
ing in rem, whether regular or irregular is 
of no consequence, and a confiscation ad- 
judged in rem. The property was within 
the territory, in the possession and under the 
control of the government officers. Phj'^sieal 
force actually applied is not indispensable to 
constitute a seizm'e or detention. It is suffl- 
cient, if the property be potentially within 
the reach, and subject to the process of the 
government. Thus, an embargo laid on ves- 
sels in a port is not less real, as an arrest, 
seizure, or detention, because it is unaccom- 
panied with a physical force put on board to 
Ijrevent a departm-e from the port. The re- 
straint may be, and is, just as operative, if 
there is a moral force, and power of im- 
mediate action, which subdues resistance. 
There is a complete subjection or deditio to 
the local sovereignty, when it has the means 
and capacity and will immediately at hand 
to enforce obedience to its orders. 

The seizure and detention were also, as It 
appears to me, clearly and avowedly made 
for and on account of a supposed illicit or 
prohibited trade; that is to saj'-, a trade car- 
ried on, or attempted to be carried on, with- 
out the proper documents or manifests re- 
quired by law. No other cause is assigned, 
or pretended. I do not say, that there was 
any just ground of condemnation. It is suf- 
ficient, if there was a ju^ and reasonable 
ground for the proceedings on account of the 
supposed illicit or prohibited trade. The 
only question, then, open for consideration, 
is, whether the accusation of the asserted il- 
licit or prohibited ti'ade was a mere cover 
and fraudulent pretence for a wanton tres- 
pass and aggravated wrong in known viola- 
tion of law and right, or was bona fide 
made, however unfounded in fact. If the 
latter, tlie insurers are exonerated; if the 
former, then they are liable for the loss. In 
short, the question comes to this, whether 
the whole proceedings were knowingly and 
intentionally fraudulent, without any rea- 
sonable suspicions to justify them. If the 
condemnation was without an5' hearing, or 
opportunity of hearing, on the part of the 
captain, before the court, every presumption 
of mala fides must be materially strength- 
ened. 

It appears to me, that the question of 
fraud, or not, is completely open as a mat- 
ter of fact for the consideration of a jm-y 
imder all the circumstances of this extra- 
ordinary case. Before that question can be 
properly disposed of, it will probably be 



found necessary, in addition to other evi- 
dence, to have the Mexican laws, on which 
the condemnation is supposed to have been 
founded, before the court, so that the point 
of probable cause of seizure for defect of the 
proper manifests may be more fully pre- 
sented, in explanation of the res gestae, to 
repel or confirm the suggestion of fraud- 
Trial by jm'y ordered. 



BRADT, In re. See Case No. 5,993. 

BRADY V- AMERICAN STEAJISHIP CO. 
See Case No. 10,945. 



Case ]Sro. 1,794. 

BRADY V. ATLANTIC WORKS. 

[4 Cliff. 408; ^ 10 0. G-. 702; 2 Ban. & A. 436.1 

Circuit Court, D. Massachusetts. Sept. 29, 
1876.- 

Patents — Appropriation by the United States 
— Infrixgemext — ^Injunction — Pleading and 
Proof. 

1. Inventions secured by letters-patent are 
property, and are as much entitled to protec- 
tion as any other property cousisting of a fran- 
chise. 

[See Star Salt Castor Co. v. Grossman, Case 
No. 13,321; Smith v. Elliott, Id. 13,041.] 

2. Private property cannot be taken for pub- 
lie use without just compensation, and the pro- 
vision is as applicable to the government as 
to individuals, except in cases of extreme neces- 
sity, in time of war, and of immediate and im- 
pending public danger. 

[See Cammeyer v. Newton, 94 U. S. 225; 
James v. Campbell, 104 TJ. S. 356.] 

3. In such cases of the seizure, or appropria- 
tion of private property to public use, the ofii- 
cer in tiie public service is not a trespasser; 
but the government is bound to make full com- 
pensation to the owner of the property appro- 
priated. 

4. Allegations, in an answer, that the plans 
and specifications of the alleged infringing ma- 
chine were furnished by a government agent, 
and that he was the real inventor of the ma- 
chine, and not the patentee, must be proved be- 
fore they can constitute a valid defence to a 
charge of infringement. 

[Cited in Herring v. Nelson, Case No. 6,424.] 

5- In the United States, the sovereign power 
of government, cannot use an invention pat- 
ented under the federal laws, or authorize third 
persons so to do, without the license and per- 
mission of the patentee or owner of the patent. 
[See Campbell v. James, Case No. 2,361; Col- 
gate V. International Ocean Tel. Co., Id. 2.- 
993; McKeever v. 17. S., 14 Ct. Cl. 396; 
Fletcher v. Blake, 26 Lawy. Ed. Sup. Ot. 
Rep. 156; Hubbell's Case, 5 Ct. CI. 1; 
Burns v. U. S., 4 Ct. CI. 113, affirmed 12 
Wall. (79 U. S.) 246.] 

6. The patent law in this country secures to 
inventors, for a limited period, the exclusive 
right to their inventions in the United States. 

7. Contractors of the government of the Unit- 
ed States derive no power in a ease like the 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

^ [Pinal decree reversed by supreme court in 
Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. 
Ct. 225.] 
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present, by virtue of their contract, to take 
the proper^ of private individuals without their 
consent, or apply the same to fulfil their con- 
tract obligations. 

In equity. This was a bill [by Edwin L. 
Brady against the Atlantic Works] founded 
upon letters-patent of the United States for 
certain improvements in di*edging-boats. 
The chief defence was that the respondents 
had built the alleged infringing boat under 
a contract with the government, and that 
they could not therefore be restrained from 
so doing. Tlie question of injunction was 
deferred for further consideration. Decree 
for an account. 

J. S. Abbott, for complainant 

This case is really defended by the Unit- 
ed States government; and it is claimed in 
defence that the right of the government is 
paramount to the plaintiff's. "Whatever may 
be the law in England, that is not the law 
of the United States. Const. U. S. art 1, § 
8; Act Cong. July 4, 1836. "No right un- 
der the constitution and laws having been 
reserved to the United States government 
to use a patent without license of the paten- 
tee, whai the government uses a patent, 
the proper department should allow reason- 
able compensation for its use." 9 Op. Attys. 
Gen. 135. At the hearing on motion for a 
preliminary injunction in this case, Mr. Jus- 
tice OlifEord took the same view, and held 
that the government had not the right to use 
this patent The defendants are therefore 
liable, precisely as though they had contract- 
ed to build the "Essayons" for a private indi- 
vidual. They were the real contractors of 
the "Essayons." They furnished all the la- 
bor and materials required. The govern- 
ment became liable for nothing, excepting 
to pay the defendants the stipulated price 
for the vessel, on her delivery to and accept- 
ance by the government; and with the fur- 
ther exception that, inasmuch as the gov- 
ernment furnished the plans and specifica- 
tions involving infringement of plaintiff's 
patent, it incmxed an equitable, if not a le- 
gal liabiUty, (which it has assumed by un- 
dertaking the defence in this ease,) to pro- 
tect the defendants, and to pay the amount 
which the plaintiff may recover against 
them because of their infringement The de- 
fence therefore rests on no better ground 
than it would in a case brought by plaintiff 
against the government to recover for use 
of his patent in the court of claims; where 
judgments have been rendered against the 
government for similar claims by other pat- 
ents. 

Lothrop, Bishop & Lincoln, for respond- 
ents. 

This is a proceeding in substance to re- 
strain the United States from building a 
vessel designed and to be used for the pur- 
■pose of dredging the mouth of the Mississ- 
ippi river. The vessel was designed by of- 
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fleers in the engineer corps of the United 
States army, acting xmder orders from the 
war department The nominal defendants 
are the mere instruments employed by the 
government to carry out its design and con- 
strict the vessel. They have agreed, by 
their contract to build the vessel for the 
United States, according to specifications 
and plans fm'nished by the war department 
and imder the direction and supervision of a 
United States officer. The vessel is to be 
built in the same way the monitors and 
many other vessels were built dui-ing the 
war. Upon this, we say:— Even if the plain- 
tiff's patent is a valid one, and if the con- 
struction of the "Essayons" is such as would 
otherwise constitute an infivngement of it, 
—which we deny,— the United States, by its 
grant to the plaintiff of the privileges con- 
ferred by the patent, has not excluded the 
use of the thing patented by itself. The 
nature of the grant of a patent right by the 
sovereign power is not such as to exclude 
its own use of the thing granted. Feather 
V. Queen, 6 Best & S. 257. The nature of 
a patent right granted by the government 
is that of a prohibition to any of its sub- 
jects, except the patentee, from using the 
invention. It extends no further, and is not 
intended to deprive the government itself 
of its use. Even if this position be not cor- 
rect and assuming all that the plaintiff 
claims, i. e. a valid patent, infringement and 
that the grant of a patent-right excludes the 
use of the thing patented by the sovereign 
power, still the present proceeding cani'Ot 
bo maintained. 

This is a bill in equity to prevent the use of 
the thing patented; the object sought is re- 
strained by injunction; if obtained, -it wiU 
be an injimction against the United States 
as completely as if it were so in form. The 
operations of the government in war and in 
peace cannot be stopped in this mode. The 
United States cannot be prevented from 
building monitors for service in the war, or 
from building dredge-boats to be used at the 
mouth of the Mississippi river, by an injunc- 
tion issued against the Atlantic "Works, the 
agent and means employed to build them. 
If the operations of the government could 
thus be interfered with in these instances, 
they are liable to be stopped at all times, in 
any matter, by the claim of a patentee. We 
submit that a bill in equity seeldng for an 
injunction, whose object and result must be 
to prevent the use of the article claimed as 
patented, and thus to thwart the operations 
of the government cannot in such a case be 
maintained; but that a patentee (assuming 
that his claims in aU other respects ai-e made 
out) is confined for relief either to,— petition 
to the com*t of claims, or, action at law 
against the officer or agent committing the 
tort. The difference between proceedings in 
equity to restrain the use of the thing pat- 
ented and an action at law seeking dam- 
ages, in such a case, is that the former puts 
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its power upon the designs of the govern- 
ment to prevent their accomplishment, and 
interferes to prevent the government from 
carrying out its plans, "while the latter af- 
fords compensation without such interfer- 
ence. While the justification of a superior 
-officer will constitute no defence to an ac- 
tion at law for an act committed by him, for 
which he would otherwise he liable. Little 
v. Barreme, 2 Cranch [6 U. S.] 170; Mitchell 
v. Harmony, 13 How. [54 U. S.] 115. The 
fact that the superior authority, under whose 
command an act is to be done, is the gov- 
■ernment; and that the act itself is an exer- 
<;ise of the proper powers of government will 
prevent the court from attempting to inter- 
fere with the act itself, or to restrain it by 
judicial process. The building of the vessel 
in question was an exercise by the United 
States of its governmental authority and 
power; and while it may be admitted that 
such an act will not prevent the recovery of 
whatever compensation any pei'son should 
receive for any damages lie may have sus- 
tained, it cannot be contended that it au- 
thorizes the imposition of judicial authority 
to prevent it. The judicial department of 
Jlie government will not thus interfere to 
prevent the action of the executive depart- 
ment. The case of V. S. v. Burns, 12 AVaU. 
[TO U. S.] 246, does not conflict with the prin- 
ciples above stated. That was a petition in 
the court of claims seelving compensation 
from the United States for the use ot a pat- 
ented article, and the decree was in favor of 
the petitioner. The case simply decides that 
tlie petitioner might have reimbm'sement in 
that mode. It is no authority for the propo- 
sition that the executive department of the 
government may be restrained, in operations 
of tile necessity of which it alone must be 
tlie judge, hj the judicial department. We re- 
fer the court to eases of Mississippi v. John- 
son, 4 Wall. [71 U. S.] 475; and especially as 
being directly in point, and as containing a 
full discussion of the authorities and a very 
clear statement of the correct docti'ine, to 
Gaines v. Thompson, 7 Wall. [74 U. S.] 347. 
The language of the court in the latter case, 
on pages 351, 352, both as to mandamus and 
injunction, is especially in point. 

GTjIFFORD, Circuit Justice. Inventions 
secured by letters-patent are property in the 
Jiolder of the patent, and as such are as 
much entitled to protection as any other 
property, consisting of a franchise, dm-ing 
the term for which the franchise or exclu- 
sive right or privilege is gi'auted. Seymour 
V. Osborne, 11 Wall. [78 U. S.] 533. Hold- 
ers of letters-patent enjoy, by virtue of the 
same, the exclusive right and liberty of mak- 
ing and using the invention therein secured, 
and of vending the same to others to be 
used, as provided by the act of congress 
passed for the purpose. 16 Stat. 201. Pri- 
vate property, the constitution provides, 
shall not be taken for public use without 



just compensation, and it is clear that that 
provision is as applicable to the govei'nment 
as to individuals, except in cases of exti-erae 
necessity, in time of war, and of immediate 
and impending public danger. Exigencies 
of the kind do arise where the prohibition 
does not apply to the public, and in such 
cases it mu.st be conceded that the officer in 
the public service is not a trespasser, but it 
is equally true that the government is bound 
to make full compensation to the owner. 
Mitchell V. Harmony, 13 How. [54 U. S.] 134; 
U. S. V. Russell, 13 Wall. [80 U. S.] G27. 

Letters patent [No. 72,360] ^ for a new and 
useful improvement in the construction of 
boats for dredging under water were grant- 
ed to the complainant on the 17th of Decem- 
ber, 1867, as appears by the original patent 
annexed to the bill of complaint. Nothing 
is suggested to show that the patent is not 
regular in form, and the complainant alleges 
that the respondents are making and con- 
structing a dredge-boat of the same construc- 
tion as that described in his specification, 
and which is an infi-ingement of his patent, 
and he prays for an injunction and for an 
account of aU such gains and profits as they, 
the respondents, have received by their un- 
lawful and -nTongful acts and doings. Proofs 
were taken and hearing was had, when the 
respondents requested leave to amend then- 
answer. Leave to that effect having been 
granted, and new proofs taken, the cause is 
now submitted, with additional briefs, to 
the com-t, upon the pleadings as amended, 
with all the proofs in the cause. Redress 
for the unlawful use of a patent cannot be 
obtained unless the party seeking it alleges 
and proves that he is the original and first 
inventor of the improvement, and that the 
patent has been infringed by the party 
against whom the suit is brought. Both of 
those allegations must be proved, but it is 
well-settled law that the patent, if regular in 
form, and introduced in evidence, affords a 
prima facie presumption that the alleged in- 
ventor is the original and fii'st inventor of 
what is therein described as his improve- 
ment. Under such a rule nothing is here 
open for examination except the question of 
infringement and the defences set up in the 
answer. Seymom: v. Osborne, 11 Wall. [78 
U. S.] 538. 

Considered togetlier, the answer and the 
amendments thereto may be regarded as set- 
ting up the following defenses:— 

1. That the complainant is not the original 
and fii'st inventor of the improvement. 

2. That M. D. McAlester furnished the 
plaris and sketches of the described dredg- 
ing-boat, and that he was the real inventor 
of the improvement; that the said McAles- 
ter was the sole inventor of the same, and 
that the complainant fraudulently, wrong- 
fully, and falsely represented himself as the 
original inventor, and that the patent was 

^ [From 2 Bau. & A. 436.] 
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-wrongfully and inadvertently issued in ig- 
norance of the facts, and is wLiolly inopera- 
tive and void, ' 

3. Tliat the dredging-hoat in question was' 
Ijuilt and completed under the inspection 
^tind supervision of an officer of the United 
States, according to the plans and speciflca- 
"tions furnished by the government of the 
United States; and that the said plans and 
-specifications were the result of the said offi- 
cer's own study, observation, and experi- 
-ence, and that to the extent that said plans 
and. specifications were original in any par- 
ticular, he was the author and inventor of 
the same. 

Superadded to that, the respondents also 
:allege that in building the said dredging-" 
boat, and in following the said plans and 
specifications, they were the mere agents 
and executive hand of the federal govern- 
ment, which was the real constructor of the 
same, all the work thereon having been done 
■under the immediate supervision, and in 
-obedience to the orders, of the said govern- 
ment, and in conformity with the plans, 
specifications, and directions "whicli the 
■said government furnished." 

Two claims are set up by the patentee:— 

1, A dredging-boat, constructed with a series 
■of water-tight compartments, so propor- 
tioned and arranged that, as they are filled 
with water, the boat shall preserve an even 
keel, and the dredging mechanism be brought 
into action without any adjusting devices. 

2. He claims the combination of the "mud 
fan" attached to a rigid shaft, and a boat 
■containing a series of water-tight compart- 
3nents, so adjusted as to cause the boat to 
■settle on an even keel as the compartments 
:are filled with water, and also a pump for 
•exliausting all the water from the compart- 
ments. 

Reference is made to the drawings as mak- 
ing part of the specifications, and the pat- 
entee states that the excavator consists of a 
strong boat, propelled by one or two pro- 
pellers placed in the stern. Two propellers 
;are preferred, as affording greater power, 
.and rendering the boat more manageable 
when steering in crooked channels. Steam 
■engines of ordinary construction are employ- 
-ed to drive the propeller in the usual man- 
jier. Near the bow of the boat is placed 
another steam engine, to drive what the 
patentee, calls the "mud fan," which pro- 
jects from the bow of the boat and in front 
-of the same, and is formed by a set of revolv- 
ing blades, turned like those of the propel- 
lers, by a shaft passing through what is call- 
•ed a stuffing box in the specification. The 
l)lades for this purpose are shaped somewhat 
like those of a propeller, but the patentee 
states that they are sharper on their fronts, 
and less inclined on then' face. These blades, 
he says, should extend about two feet below 
the bottom of the boat, their object being to 
displace the sand and mud on the bottom 
Jby then* rapid revolution, and by stuTing 



them up to mix the same up with the water 
so that they may be carried o£E by the cur- 
rent, to which he adds, that the "mud fan" 
assists the propellers to di*aw forward the 
boat as well as to stir up the mud and sand. 
All the engines, it is represented, may be 
driven by one set of boilers, placed mid- 
ships, and in order that the "mud fan" may 
be brought in contact with the bottom, the 
patentee states that he constructs the boat 
with a series of water-tight compartments, 
placed in the bow and stern, and on each 
side of the centre, midships, into which the 
water may be permifted to flow, through 
pipes, so as to sink the vessel to the required 
depth, the compartments being so "placed and 
proportioned that the vessel shall sink with 
an even keel, by which the effective action 
of the "mud fan," the propellers, and the 
steering apparatus, is preserved, leaving the 
boat manageable at any depth of -water. 
Such is the general description of the boat, 
to which it is added, that a large pump, driven 
by the engine, is connected by pipes with all 
the compartments, so that the water may be 
pumped out when necessary to raise the 
boat. Argument to show that the invention 
was designed as an improvement in con- 
structing a dredging-boat, and the apparatus 
to render such a boat" an effective machine 
for that purpose, is unnecessary, as tlie prop- 
osition is supported by every line of the de- 
scriptive part of the specification. 

Two suggestions are made, as tending to 
show that the complainant was not the orig- 
inal and first inventor of the improvement. 
1. That its construction and mode of opera- 
tion are the same as the dredge-boat Enoch 
Train, previously constructed, and publicly 
used in 1859, for the purpose of deepening 
the channel at the mouth of the river jiliss- 
issippi. 2. That Gen. M. D. McAlester made 
the original plans and specifications de- 
scribed in the patent, and that he is the 
author and inventor of whatever is new and 
useful in the patented improvement. 

Much discussion of the first suggestion is 
unnecessary, as it is quite clear that the evi- 
dence introduced by the respondents is not 
sufficient to show that the Enoch Train em- 
bodied the same construction and mode of 
operation as the patented improvement. In- 
stead of that, the clear inference is, that it 
did not, and of course it is not sufficient to 
overcome the prima facie presumption that 
the patentee is the original and first inventor 
of what is secured to him by his patent. 
Nor is the proof introduced to support the 
second suggestion sufficient to warrant a 
finding, either that the person named made 
the plans and specifications, or that the com- 
plainant surreptitiously obtained the patent. 
Allegations, like those in the answer, that 
the plans and specifications were fm*nished 
by the agent of the government, and that 
the agent named was the inventor of the im- 
provement, require to be proved before it 
can be admitted that they constitute a valid 



BEADY (Case No. 1,795) 



[3 Fed. Cas. page 11941 



defence to the cliarge of infrmgement, Tliey 
are not proved in the case before the com't, 
and consequently the defence must be over- 
ruled. Both propositions therefore are re- 
jected, and the finding of the court on both 
of those points is in favor of the complain- 
ant Suppose that is so, still the respond- 
ents insist that they worked under the fed- 
eral government, and tliat the natm'e of a 
patent right is such that the sovereign power 
may use it at pleasvu'e, or authorize third 
persons to use it for the public benefit. Sup- 
port to that view is certainly found in the 
authority cited by the respondents, and per- 
haps it may be assumed that such is the rule 
in the parent coimtry. Feather v. Queen, 6 
Best & S. 283. 

By that case it is decided that the patent 
prohibits all of the subjects of the sovereign, 
except the patentee, from using the inven- 
tion, but that it extends no further, and is, 
not intended to deprive the government it- 
self of the use of the invention. Patents in 
that counti-y are monopolies, granted by the 
sovereign, and may be granted or refused in 
the royal disci'etion. Power to legislate up- 
on the subject in this country is conferred 
upon congress by the constitution, by 'secur- 
ing for limited periods to inventors the ex- 
clusive right to their discoveries. Congress 
has legislated, and the provision is, that 
persons who have made inventions of the 
kind specified in section' 24 of the patent act 
[1870], may "obtain a patent therefor." 16 
Stat. 201. Every patent shall "contain a 
grant to the patentee, his heirs or assigns, 
for the term of seventeen years, of the ex- 
clusive right to make, use, and vend the^aid 
invention or discovery throughout the United 
States." Section 22, p. 201. Language so 
explicit and unambiguous admits of no ex- 
ception, even if it would be competent for 
congress to reserve such a right to the gov- 
ernment. Such an exception is not made, 
and cannot be implied. Conclusive support 
to that proposition is found in a recent de- 
cision of the supreme com't (U. S. v. Bm-ns, 
12 Wall. [79 U. S.] 252), where the court say, 
speaking of an invention made by an officer 
of the United States, and secured by letters- 
patent, that "the government cannot, after 
the patent is issued, make use of the im- 
provement any more than a private individ- 
ual, without license of the inventor, or mak- 
ing compensation to him." Nothing can be 
plainer tlian that proposition, for two rea- 
sons: 1. Because the invention, when thus 
secm-ed, is property, and as such, is entitled 
to the same protection as any other property. 
2. Because private property cannot be taken 
for public use without just compensation ex- 
cept in cases of exti'eme necessity, in time 
of war, or of immediate and impending pub- 
lic danger. Nothing of the kind is shown in 
this case, and of course the case falls directly 
within the prohibition. 

Sufficient appears to warrant the conclu- 
sion that the respondents were employed by 



the government to build a dredge-boat, but 
contractors of the government derive no pow- 
er in a case like the present, by virtue of 
their contract, to take the propertj' of private 
individuals without their consent, and to 
use and apply the same in fulfilling their 
conti'act obligations. Such a contractor may 
be the agent of the government to build a 
ship or dredge-boat, but he is not the agent 
of the government to seize and appropriate 
whatever materials he may select to fulfil 
his obligations. Infringement is impliedly 
admitted, and the other aefonces set up in 
the answer are overruled. Were infringe- 
ment not admitted, still the proofs are suf- 
ficient to sustain the bill of complaint, which 
is all that need be said upon the subject. 

Decree for an account The question of 
an injunction is deferred for further consid- 
eration. 

[NOTE. The master to whom the matter 
was referred for the purpose of taking an ac- 
count of the profits received by the defendants 
from the infringement reported the sum at $6,- 
604.82. Both parties excepted, but their ex- 
ceptions were overruled, and a final decree, in 
accordance with the report, was rendered Oc- 
tober 9, 1878, with costs; and from this both 
parties appealed to the supreme court, where 
Mr. Justice Bradley rendered an opinion re- 
versing the decree of the circuit court, with in- 
structions to dismiss the bill of complaint, hold- 
ing that the letters-patent granted to the com- 
plainant below were invalid for want of nov- 
elty and invention; the placing of a screw for 
dredging at the stem of a boat, though qualified 
by the natural incidents and adjuncts of its 
application, being a principle not sufficiently- 
substantial for patenting. Atlantic Works v» 
Brady, 107 U. S. 192, 2 Sup. Ct 225.] 
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BRAX>Y V. ATLANTIC WOllKS. 

[3 Ban. & A. 577; ^ 15 O. G-. 965.] 

Circuit Court, D. Massachusetts. Oct. 9, 
1878. 

Patents — Infkjngemest — Measuue of Damages- 
— isteuest on pkofits. 

1. Gains and profits are the proper measure 
of damages in equity suits, except in certain 
cases where the injury sustained by the in- 
fringement is plainly greater than the aggregate- 
of what was made by the infringer. 

2. Actual profits made by the infringement, 
are the profits which the complainant is en- 
titled to recover, excluding those made in the- 
construction of such portions of the infringing 
machine as are not embodied in the patented 
mechanism. 

3. Interest on profits will not he allowed. 
[See Mowry v. Whitney, 14 Wall. (81 U. S.) 

620; Silsby v. Foote, 20 How. (61 U. S.> 
378, reversing Case No. 4,919; Parks v. 
Booth, 102 U. S. 96; Littlefield v. Perry, 
21 Wall. (88 U. S.) 205; Illinois Cent R. 
Co. V. Turrill, 110 U. S. 301, 4 Sup. Ct o.J 

[4. Cited in Roberts v. Walley, 14 Fed. 169,. 
to the point that a witness will not be com- 
pelled to disclose the names of persons whom 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.! 
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the opposite party may desire to call to dis- 
prove the case of his adversary.] 

[On exceptions to master's report. 

[In equity. Bill by Edwin L. Brady 
against the Atlantic "Works to enjoin the in- 
fringement of letters patent No. 72,360, is- 
sued to complainant December 17, 1867, for 
improvements in dredging-boats, and for an 
accounting. There -was a decree for an ac- 
count (Case No. 1,794), and a report by the 
master to whom the matter was referred, to 
which report both parties excepted. Excep- 
tions overr\iled, and decree confirmed.] 

John S. Abbott, for complainant, 
Geo. P. Sanger and R. R. Bishop, for de- 
fendants. 

CLIFFORD, Circuit Justice. Gains and 
profits are the proper measmre of damages in 
equity suits, except in certain cases where 
the injury sustained by the infringement is 
plainly greater than the aggregate of what 
was made by the respondent Examples of 
the kind may be mentioned as falling with- 
in the exception where the business of the 
infringer was so improvidently conducted 
that it did not yield any substantial re- 
muneration beyond expenses, and cases 
where the products of the patented improve- 
ment were sold by the infringer greatly be- 
low their just and market value, in order to 
compel the owner of the patent, his as- 
signees and licensees, to abandon the manu- 
factm*e of the patented product. Birdsall v. 
Coolidge, 3 Otto [93 U. S.] 69. Redress was 
sought by the complainant, at a preceding 
term, for the infringement of a patent grant- 
ed to him for a new and useful improvement 
in the construction of boats for dredging im- 
der water, as more fully set forth in the 
prior opinion of the coiu:t Hearing was 
had, and the court entered a deo-etal order 
in favor of the complainant, and sent the 
cause to a master to compute and report the 
amount of the profits made by the respond- 
ents. Due report was made by the master, 
with the exceptions of each party to the 
same, which are the subject of the present 
investigation. 

Exceptions of a general character taken by 
the complainant are three. (1.) Those that 
relate to allowances made by the master for 
general expenses, of which there are five in 
number, (2.) Extra charges were allowed by 
the master to the respondents for work done 
and materials furnished in constructing the 
dredge-boat, to which the complainant ex- 
cepted. (3.) Interest was not allowed by 
tlie master upon the sum reported as profits, 
and the complainant excepts to the ruling of 
the master in that regard. 

(1.) Complainant's exceptions as to the gen- 
eral expenses of their business, properly 
chargeable to the same, in the construction 
of the dredge-boat. Such expenses both par- 
ties agree should be allowed, but they differ 
widely as to the mode in which they should 



be computed and ascertained. Difficulty, it 
seems, attended the investigation, and the 
master took the calendar year or years in. 
which the work was done, to which the com- 
plainant objected, and insisted that the cal- 
culation should only cover such portion of 
such year or years in which the respond- 
ents were "actually engaged on the work. 
Had the complainant's theory been adopted 
by the master, the calculations would have- 
been much more intricate and embarrassing, 
nor "had he before him the requisite statistics 
to enable him to follow and verify the 
theory. Profits, beyond all doubt, are the- 
proper measm*e of compensation in this case, 
and it is equally certain that the burden of 
proof is upon the complainant to show what 
the amount is that he is entitled to recover.. 
Masters charged with that duty may exam- 
ine the respondent, and, if necessary, inspect 
. his books, but it is incumbent upon the com- 
plainant to furnish proof of whatever else is 
necessary to enable the master to make the- 
proper computation. Actual profits made by 
the infringement of the invention secm-ed by 
the letters patent are the profits which the 
complainant is entitled to recover, excluding 
those made in the constraction of such por- 
tions of the infringing machine as are not 
embodied in the patented mechanism. View- 
ed in the light of those suggestions, it does 
not seem necessary to give each of the five- 
exceptions touching the allowances for gen- 
eral expenses a separate examination. Mat- 
ters in dispute are chiefly questions of fact, 
in respect to which it will be sufficient to 
say, that the whole report in respect to the- 
five exceptions has been carefully reviewed, 
and the court is of the opinion that the five- 
exceptions upon that subject must be over- 
ruled. Expenses of the kind are such as are- 
incmTed in the conduct of business for the- 
benefit of the same in all its branches, and 
not properly chargeable to any one particu- 
lar branch of the same. They are incm-red: 
for the maintenance of the entire business, 
and not in the interest of any one part of it 
above another, but are necessary, conven- 
ient or customary for all, and, tha-efore,. 
are properly apportionable to the several 
branches of the business, when the profits of 
either are to be separately stated. Hitch.- 
cock V. Tremaine [Case No. 6,539]; The 
Ti-emolo Patent, 23 WaU. [90 U, S.] 528. 
Tested by the principle there laid down, it is- 
clear that all these expenditm'es were prop- 
erly allowed, as they were needful for all 
the imdertakings, and were incmu'ed for the 
benefit of all. 

(2.) Extras charged, being actual expendi- 
tm'es, were properly taken into the account 
by the master, and the exception is accord- 
ingly overruled, 

(3.) Interest ^on profits was properly re- 
fused. Such a charge was allowed by the 
ch-cuit court in Silsby v, Foote, 20 How. [61 
U. S,] 3S7, for which ruling the decree of the 
circuit eom-t was reversed. Mowry v, Whit- 
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ney, 14 Wall. [81 U. S.] 653. Ai-guinent up- 
on that subject Is unnecessary, as the ques- 
tion is defibaitely settled by the decisions of 
the supreme coiu't Littlefleld v. Perry, 21 
Wall, [SS U. S.] 229. 

Certain exceptions are also taken by the 
respondents to the report of the master, 
"Which deserve a brief consideration. Charges 
for extra -work and materials furnished were 
allowed in the account of the respondents, 
in consideration of which the master re- 
quired the respondents to assign the charges 
for the same to the complainant. Enough 
appears to show that the arrangement was 
an equitable one, and that the reasons given 
in support of it are entitled to prevail. Re- 
spondents' exceptions 2 and 3 are overruled, 
for the reasons given by the master, without 
further discussion. Providence Tool Co. v. 
Norris, 2 Wall. [69 U. S.] 54; Ti-ist v. Child, 
21 Wall. [88 U. S.] 450. Nor is any discus- 
sion necessary to support the ruling of the 
master which is the subject of complaint in 
the fom-th exception of the respondents. 
His reasons are sound and well supported. 
Providence Rubber Go. v. Goodyear, 9 Wall. 
[76 U. S.] 803. 

Exceptions of both parties overruled. Mas- 
ter's report confirmed. 

[NOTE. For reversal of the final decree iu 
this case by the supreme court, see note at end 
of Case No. 1,794.] 
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Case No. 1,796. 

BRADY V. CHICAGO. 

[4 Biss. 448.] * 

Circuit Court, N. D. Illinois. June Term, 1865. 

-MuXICIPAIi CORPOBATIOXS — LlABILlTT POR TORTS — 

Defective Bridge — Duty of Pedestktax — 
Da.mages. 

1. It is incumbent upon a pedestrian, cross- 
ing a swing bridge, to use reasonable care and 
caution, even though the city was negligent; 
and if he fails to do so, his administratrix can- 
not recover damages for his death. 

2. Under the Illinois statute, only the amount 
of the actual pecuniary loss can be allowed; 
nothing can b% added for grief or loss of society. 

At law. Action by Mary Brady, as widow 
and administratrix, for pecuniary loss caused 
by the alleged wrongful act of the city of 
Chicago, occasioning the death of her hus- 
band, John Brady. 

The following is the statute of IHinois, un- 
der which the action was brought. (Laws 
Feb. 12, 1833; 1 Gross' St. 60): 

"§ 1. Whenever the death of a person snail 
I)e caused by wrongful act, neglect or de- 
fault, and the act, neglect or default is such 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



as woidd, if death had not ensued, have en- 
titled the party injured to maintain an ac- 
tion and recover damages in respect there- 
of, then, and in every such case, the per- 
son who, or company or corporation which, 
would have been liable if death had not en- 
sued, shall be liable to an action for dam- 
ages, notwithstanding the death of the per- 
son injured, and although the death shall 
have been caused under such circumstances 
as amount in law to felony. 

"§ 2. Every such action shall be brought 
by and in the names of the personal repre- 
sentatives of such deceased person, and the 
amount recovered in every such action shall 
be for the exclusive benefit of the widow and 
next of kin of such deceased person, and 
shall be distributed to such widow and next 
of kin in proportion provided by law in re- 
lation to the distribution of personal property 
left by persons dying intestate; and in every 
such action the jury may give such damages 
as they shall deem a fair and just compensa- 
tion, with reference to the pecuniary injuries 
resulting from such death to the wife and 
next of kin of such deceased person, not ex- 
ceeding the sum of $5,000,— provided, that 
every such action shall be commenced with- 
in two yeai's after the death of such person." 

DRUMMOND, District Judge (charging 
jury). It seems that on the evening of the 
28th of November, 1864, the deceased, John 
Brady, with his fellow-laborer Peter Cole, 
after having finished their day's work on 
the South Side, in Chicago, were proceeding 
homeward to the north side of the river. 
They were on the east side of Clark sti-eet 
and on the east side of the bridge. The 
bridge was being opened. They stepped on 
the bridge, and that end of the bridge turned 
to the west, and it remained east and west 
for a vessel to pass, they remaining on the 
same side of the bridge. The bridge was 
then swung round to its position. Of course 
the north side of the bridge would first strike 
the abutment and enable a person on the 
bridge if he so chose, to get off from that 
side of the pivot bridge. Some conversation 
took place between Cole and Brady as to 
the actual condition of affairs at the time. 
It seems that Brady was anxious to proceed, 
and Cole stated to him that he had better 
not be in a hurry, or something like that, 
and referred to what was near being an ac- 
cident to- Brady on a former occasion. The 
night was dark, and the gas was not bright 
and did not shed much light upon that end 
of the bridge. Brady, it seems, was some- 
what in advance of Cole, and as the east 
side of the north end of the bridge was 
swinging past what is called "the protec- 
tion," running nearly parallel with the bridge, 
and some distance from it on the west side 
of the abutment, he sprang or steppped 
from the bridge on to this "protection," 
which consists of a series of piles driven at 
intervals, and fastened together by timbers, 
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and planked over so as to constitute some- 
thing lilie a walk, or what looks like one. 
"While doing this, he was spoken to hy Cole, 
and in 'the act of tui-ning round he lost his 
balance and fell into a boat lying in the 
river below, and injured himself so much 
that he died in a very short time. These 
seem to be the principal facts. 

The case proceeds upon the ground of neg- 
ligence on the part of the city, and mainly, 
if "not solely, because this protection, or 
planking on the protection, naturally has the 
appearance of a sidewalk, and it is insisted 
there should have been something there to 
prevent a person from stepping on it; and it is 
also claimed there was not sufficient light at 
the time to enable a person to judge between 
the protection and the actual sidewalk or 
pathway of the abutment to the bridge. 

There must be negligence shown on the 
part of the city before the plaintiff can re- 
cover. Tt is contended by the counsel for 
the plaintiff that it was the duty of the city 
to have there the means to throw so much 
light upon the end of the bridge as to enable 
a person to see clearly where he was about 
to step as he passed from the moving part of 
the bridge on to the abutment or on to the 
protection. * Not much controversy has been 
made upon this point by the counsel for the 
defense. Ordinances have been referred to 
which it is said make it tlie duty of the city 
to have the streets properly lighted. The 
testimony of Mr. Cole upon this point, seems 
to be strong to the effect that there was not 
sufficient light. He says that it was very 
dark, and that the protection looked like the 
sidewalk of the bridge. As I understood 
him, it was difficult to distinguish between 
them in consequence of the want of proper 
light It seems, in point of fact, that subse^ 
quently, and perhaps in consequence of this 
accident, the city did place some reflectors 
there, which improved or increased the light. 
It is thus apparent that there was not as 
much light there as it was in the power of 
the city to produce. 

As to the erection of a barrier upon the 
protection, I feel somewhat at a loss to give 
any instruction upon that point, because the 
witnesses have not been very fully interro- 
gated about it, and there may be some rea- 
son for not placing it there which might not 
occur to us. But it was the duty of the de- 
ceased, admitting that there was negligence 
on the part of the city authorities, to exercise 
reasonable care and caution, all things being 
considered as they existed at the time, and 
unless he did so the plaintiff cannot recover 
in this case. The position of defendant is 
undoubtedly correct, that a different degree 
of care is requisite when it is dark or in the 
night-time from what ought to be exercised 
during the day. It is proper to consider the 
warning which was given him, in order to 
determine the issue, not that he was neces- 
sarily careless, in consequence, but as one of 
the elements to enter into the case, and to 



show whether he acted prudently and with 
reasonable watchfulness and vigilance. Al- 
so, of com'se, we must take into considera-- 
tion the fact that the bridge was moving. 1 
have sometimes thought that it was a serious- 
question whether foot-passengers ought to at- 
tempt to cross until the bridge ceased to 
move, but I give you no instruction on that 
point, leaving it as a matter of fact to be- 
found by you. 

If you shall find, under the instructions the- 
court has given you, and under the facts, 
that the plaintiff may recover, then the next 
question would be, what damages the plain- 
tiff would be entitled to. 

This action is given by virtue of an express, 
statute of the state. It could not be main- 
tained at common, law. The action is- 
brought to recover for the pecuniary loss 
which has been sustained— nothing more or- 
less; nothing for sorrow or grief which have 
been occasioned by the death of the person;, 
nothing for the loss of society. The action 
is to be brought by the representative of the 
party for the benefit of the heirs and legal 
representatives. This woman was the wife- 
of the deceased; is his administratrix, and 
she brings the action for the benefit of her- 
self and her child, and if you shall think 
that she is entitled to recover, the question 
IS, what pecuniary loss have they sustained 
in 'consequence of the death of the husband' 
and father? 

He was a painter by trade. He was a 
young man, about twenty five or six years 
of age. He was the only support of his wife- 
and child. The damage, of course, in cases, 
of this kind it is difficult to fix definitely. It 
is only by an approximation that we can ar- 
rive at the pecuniaiy loss which has been 
sustained. Although he was a young man, 
and a man of average constitution, his life- 
was uncertain. He might die very soon, or 
he might live long. He might be sick or, 
well. He might earn much or little. These 
things depend upon a thousand accidents and 
contingencies of human life and providence. 
All that we can do in relation to them, of* 
course, is to use our own experience and our 
own observation, with such light as the evi- 
dence may reflect upon the subject, and ap- 
proximate as nearly a*s we can to the pe- 
cuniary loss. It cannot exceed §5,000, but ofr 
course it may be any amount less than that. 

Verdict for plaintiff. 

NOTE [from original report]. To maintain 
an action for negligence, there must be fault on 
the part of the defendant and no want of or- 
dinary care on the part of the plaintiff. In pro- 
portion to the negligence of one party should 
be measured the degree of care required of tlie 
other. Where there are faults on both sides, 
the plaintiff may in some cases recover, — ^where- 
his negligence is comparatively slight, and that 
of the defendant gross. Galena & C. U, E. Co. 
V. Jacobs, 20 Bl. 478; Chicago, B. & Q. K. Co. 
V. Dewey, 26 111. 255; Same v. Hazzard, Id. 
373; Chicago & A. R. Co. v. Pondrom, 51 111. 
333; Chicago & A. R. Co. v. Hogarth, 38 III. 
370; Chicago, B. & Q. R. Co. v. Triplett, Id.. 
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482; Same t. Payne, 49 111. 499; Chicago & 
N. W. R. Co. V. Harris, 54 111. 528; St. Louis, 
A. & T. H. E. Co. Y. Todd, 36 111. 409. But 
see Aurora Brancli E,. Co. v. Grimes, 13 111. 
585; Dyer t. Talcott, 16 III. 300. Negligence 
of the plaintiff will not bar a recovery for de- 
fendant's negligence, unless it directly contrib- 
uted to the injury caused by defendant's negli- 
gence. Short V. Kuapp, 2 Daly, 150; Thrings 
T. Central Park R. Co., 7 Rob. [N. Y.] 616. 
Therefore, where the plaintiff's negligence does 
contribute to the injury, he cannot recover. 
Spooner v. Brooklyn City R. Co., 36 Barb. 217; 
Owen V. Hudson River R. Co., 2 Bosw. 374, 
35 N. Y. 516; Burke v. Broadway & S. A. R. 
Co., 49 Barb. 529. As to the rule of damages 
in this class of cases, see Barley v. Chicago & 
A. R. Co, [Case No. 997], and notes to that 
■case. 



Case ISTo. 1,797. 

BRADY V. The NEW PHILADELPHIA. 

C19 How. Pr. 315.] 

Circuit Court, D. New York. Oct. Term, 
1S59.* 

COLLISIOX— DAirAGES—DEMURRAGE. 

On exceptions, in a case of collision, the 
-amount allowed a barge for demurrage, while 
undergoing repairs, was held erroneous, where 
it appeared by the proofs that jafteen days 
elapsed after the barge was raised, and the 
■owner had notice of the fact before he began 
to discharge her of her cargo. The fifteen days' 
estimated service was not chargeable to the 
respondent. Also, a pro rata abatement for 
wharfage. A charge of $60 for clothes of "the 
master lost in the vessel, held not chargeable to 
the respondent. 
[See note at end of case.] 

[On exceptions to commissioner's report 
[In admiralty. Libel by Patrick F. Brady, 
'0\vner of the barge Owen Gorman, against 
the steamboat New Pbiladelpbia, (the Cam- 
den & Amboy Railroad & Transportation 
Company, claimant), for damages sustained 
Tyy a collision. The libel was dismissed in 
the district covirt, but on appeal to the cir- 
cuit court, upon new proof, there was a de- 
■cree in favor of libelant, and reference to as- 
sess the damages.] This is a motion to set 
aside the report of the commissioner on an 
assessment of damages. [Sustained in part, 
-and overruled in part] 

Mott & Murray, for exceptions. 

BiuTiU, Davidson &, Burrill, in opposition. 

NELSON, Circuit Justice. Among other 
■exceptions, one is to the amount allowed the 
vessel for demurrage while undergoing re- 
pairs, because (1) the value of the xise of the 
vessel, or what she could have been hired for 
■on accoimt of the demand for vessels of this 
dass, as allowed, is too high upon the proofs 
in the case, and (2) the time for wbich the 

^ [Reversed by the circuit court (case unre- 
ported), and decree of the circuit court affirmed 
by supreme court in Camden & A. E. R. & T. 
Oo. V. Brady. 1 Black (66 TJ. S.) 62.] 



allowance was made is not warranted bj'^ the 
evidence. 

In respect to the first ground, we are of the 
opinion that tlie evidence supports the al- 
lowance according to the principles govern- 
ing this question, as laid down in the case 
of WiUiamson v. Barrett, 13 How. [54 U. S.] 
106. 

Upon the second ground we think the com- 
missioner erred, as it was in proof that some 
fifteen days elapsed after the barge Was 
raised, and the owner had notice of the fact 
before he began to discharge her of the coal, 
and we see no explanation or conti*aaiction 
of this evidence. There was allowed for the 
use of the vessel $12 per day. There must 
be a deduction, therefore, from this item of 
$180. 

There is also an exception to the allowance 
for the wages of the master of the barge, 
and for clothing lost in the vessel. His 
wages were $35 per month, and $12 per 
month for board. The aggregate, with some 
other expenses, is put at $175, and $60 for 
his clothes lost. This last item must be 
stricken out as not an item belonging to the 
libelant, and a deduction must be made for 
the fifteen days' service not chargeable to the 
respondent Also a pro-rata abatement for 
wbarfage. The counsel can agree on this. 

The remaining exceptions we think are not 
weU founded. 

[NOTE. Libelant appealed to the circuit 
court, which reversed the decree of the dis- 
trict court. Thereupon claimants appealed to 
the supreme court which affirmed the circuit 
court decree upon the grounds that the collision 
and sinking of the Gorman were the results 
of her having been brought, by the steamer's 
fault, into collision with the sloop and the fen- 
der which was put out to ward off an impend- 
ing blow, and the heavy pressure upon her by 
the steamer and the loaded barges which she 
had at that moment in tow; that putting out 
the fender for such a purpose was no fault up- 
on the part of the sloop, as at most it was the 
case of a third party sustaining an injury to 
his property from the co-operating consequences 
of two causes, libelant being entitled to com- 
pensation for loss from either one or both of 
the persons producing them, according to the 
circumstances of the incident, and particularly 
so from the one of the two who had undertaken 
to convey his vessel with care and skill to its 
destination; also on the further ground that 
libelant's testimony showed that the Gorman 
wag tight, stanch, and strong at the time of 
the collision; that the interval of its happen- 
ing and of the sinking of the barge did not ex- 
ceed one hour; and that she sank in twenty 
minutes after she had been cast off by the 
steamer at her place of destination; and that 
there had been no other collision to justify a 
conclusion that the injury sustained had been 
occasioned otherwise than as described by the 
libelant Camden & A. R. R. & T. Co. v, 
Brady, 1 Black (66 IT. S.) 62,] 
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Case ISTo. 1,798. 

BRAGDON V. The KITTY SEVCPSON". 

[37 Hunt, Mer. Mag. 709.] 

District Court, S. D. New York. 1857. 

-■Shipping — Rights of MiNOuiTr Owners — For- 
eign Voyage— Intemperance of Master. 

pjatemperance of the master is a sufficient 
ground for a decree in admiralty requiring the 
majority owners of a vessel to ^ve the dis- 
senting owners a stipulation for her safe re- 
turn from a proposed foreign voyage.] 

[In admiralty. Libel by Samuel S. Brag- 
•don against tHe Kitty Simpson. Decree for 
libelant] 

Before BETTS, District Judge. 

The libelant alleged that the owners of the 
-other three-quarters were going to send the 
ship to Australia, under the command of a 
.master named Brown, wbom he alleged to be 



unfit for such command, by reason of in- 
temperance, aud that he had dissented from 
such voyage. The answer of the claimants 
denied that Brown was intemperate, and 
alleged that the libelant had assented to the 
charter to Australia, but afterwards, when 
she was taking in cargo, expressed his dis- 
sent, on account of his allegation against 
Brown, and denied that he could withdraw 
bis assent for that cause. 

HELD BY- THE COURT: That the ma- 
jority owners have the rigbt to employ the 
vessel in such voyages as they please, giving 
a stipulation to the dissenting owners for her 
safe return, if the latter, upon a proper libel, 
filed in admiralty, require it. [The Orleans 
T. Phoebus] n Pet [36 U. S.] 183; Crabbe, 
271; [Fox V. Paine, Case No. 5,014.] That 
tibiis libel is in proper form to that end. Judg- 
ment that the .majority owners must give 
security for the safe return of the ship. 
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ABATEMENT AISTD EEVIVAL. 

Page 
The administratrix and infant son .and 
sole heir of defendant in the original bill 

are proper parties to a bill of revivor 309 

The only questions upon bill of revivor 
are as to its form and the competency of 
the, parties. Objections cannot be taken to 
the original bill 309 

ACCOUNT. 

Reliance by defendant upon the credit 
side of an account held a prima facie admis- 
sion of the debit side 100 

ADMIRAIiTY. 

Jurisdiction — In general. 

Admiralty has jurisdiction of petitory as 
well as possessory actions 629 

Admiralty lias no jurisdiction of a claim 
for state and county taxes assessed against ■ 
a steamboat 1134 

A party cannot have remedy in admiralty 
for matters of account unless upon the ba- 
sis of an adjusted and recognized liability.. .1177 
Persons and property. 

Admiralty may take cognizance of contro- 
versies of maritime nature between for- 
eigners, transiently within court's jurisdic- 
tion, but is not bound to take jurisdiction. . 41 

Affreightments ; charter parties, etc. 

A contract between a passenger and the 
master of a vessel for passage is not cog- 
nizable in admiralty 1122 

Repairs and supplies to vessel. 

See "Maritime Liens." 

Admiralty will take cognizance, under a 
local law giving a lien on vessels, of all con- 
tracts or charges of an admiralty or mari- 
time nature, though no lien was given by 
the general maritime law; but otherwise 
as to contracts or charges not of an admi- 
ralty or a maritime nature 876 

Admiralty has no jurisdiction of a claim 
for repairs to a canal boat navigating the 
Ulterior canals of a state, and repaired at 
a point on a river where the tide ebbs and 
llows 876 

Torts. 



ADVEESE POSSESSION. 

Page 
By the common law, land held adversely 

cannot be conveyed 3076- 

A settlement upon public land without au- 
thority of law held a trespass 1112- 

AFFIDAYIT. 

An affidavit entitled as in a cause pend- 
ing, but taken before it existed, cannot be 
read in evidence with such title, nor after 
the title is rejected, if the absence of the 
title renders material portions meaningless 615- 

AFEKEIGHTMENT. 

'See, also, "Admiralty;" "Charter-Parties ;"■ 
Shipping." 

The vessel is not entitled to freight pro 
rata at intermediate port unless cargo is 
received by owner, though she is unable 
to proceed 902 

The owner of cargo preventing its trans- 
portation from a port of distress is liable 
for full freight 902 

A permanent embargo excuses perform- 
ance; a temporary embargo suspends it. .. 902 

A contract for transportation on the 
Orreat Lakes may be performed by a land 
conveyance in case of obstruction 902 

A shipper may recoup damages from the 
freight money ugO 

ALIENS. 

An alien holding land under a special law 
of a state may sustain a suit in the circuit 
court relating to such land S21 

ALTERATION OF INSTRU- 
MENTS. 

Erasing the words "after date," in a 
printed blank, following "on demand," will 

not avoid a note 402" 

_ The addition of the names of others as 
]omt makers to a promissory note will not 
avoid it 4Qc>- 



Admiralty has jurisdiction over a person- 
al tort committed on board a vessel in a 
harbor where the tide ebbs and flows 897 

The district courts in admiralty have ju- 
risdiction of torts committed on the high 
seas, without reference to the nationality 
of the parties or vessel 279 

Such jurisdiction declined in suit's' hi- " 
tween foreigners, where justice would be as 
well done by remitting them to their home 
forum , 279 

But, where the suit is between subjects 
of different governments, jurisdiction will 

not be declined 279 

3FED.CAS. — 76 



APPEAL AND ERROR. 

. No appeal lies from the judgment of a 
justice of the peace for a penal^^ for viola- 
ting a by-law of Georgetown. 891 

A writ of error is not a supersedeas, un- 
less a copy of it be lodged for the adverse 
party in the clerk's office within the 10 davs 154 

The proceedings and judgments of the dis- 
trict court in actions at law cannot be re- 
viewed where the facts are controverted 
and no ease is stated for the opinion of the 
court 

In salvage cases, the court on appeal will 
not alter amount of salvage upon slight 
grounds 932 

Summary judgment can be rendered 
against the sureties on appeal bond where 
(1201) 
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the decree in a circuit court is for a svTin 
not Kufilcieiit to allow an apiieal to the 
supreme court Gu7 

, APPEARAHCB. 

Appearance of counsel for defendants 
waives notice of injunction 110 

Where defendant in equity has appeared 
by a solicitor, notice of application for a de- 
cree, after an order pro confesso, must be 
ijiven such solicitor 229 

APPRENTICE. 

The orphans' court of Alexandria coun- 
ty has power to bind out orphan children 
ivithout indentures 102 

The statute and constitutional provisions 
for the rendition of persons held to labor in- ^^ 
elude apprentices 776 

A person binding himself as an appren- 
tice, with the assent of his father living in 
another state, may be arrested and remand- 
ed as a fugitive from labor 776 

ABMY A30D NAVY". 

The power of congress to provide for the 
government of the land and naval forces 
"in peace and war" is not affected by 
amendments to the constitution 796 

Congress has power under the constitu- 
tion to provide for punishment by naval 
court-martial without indictment or the in- 
tervention of a jury 796 

A court-martial is a lawful tribunal ex- 
isting iinder the constitution and acts of 
congi-ess. and is supreme while acting with- 
in the sphere of its exclusive jurisdiction. . . 796 

A paymaster's clerk may be tried by 
court martial for an offense committed while 
on duty in the navy, upon proceedings com- 
menced after his dismissal 796 

The status of a soldier is not affected by 
a sentence of court-martial discharging him 
from service, subsequently set aside 425 

A soldier, if arrested before the expira- 
tion of h's term of enlistment, may be held 
for trial thereafter by military authority. . 425 

Under article of war S8, a sollier may be 
arrested and tried, after the expir,ition of 
his term of service, for a military offense 
committed during such term 425 

ARREST, 

Nonresident party defendant cannot be 
arrested (in North Carolina) on mere affi- 
davit in action for injury to person or 
character ' 261 

One arrested after the adoption of the 
supreme court rule abolishing imprison- 
ment for debt, but before its publication, 
is entitled to be discharged 109 

A recommitment of debtor upon ca. sa. 
is not a breach of the debtor's privilege as 
.a witness and party bound to attend court 375 

ASSIGNMENT. 

The transfer of a bankrupt's effects in 
England, being an assignment merely by 
operation of law, will not enable the as- 
signees to maintain an action in their own 
jiame in the courts of this country 681 

ASSIGNMENT EOE, BENEFIT 
OF CREDITORS. 

See, also, "Bankruptcy;" "Insolvency." 

An assignment with preferences, made 
by two members of a firm, in the absence 
and without the knowledge or consent of 
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the third, who had previously refused to 
give preference, is not valid as to him . . . 1049 

An assignment, fraudulent as to cred- 
itors, does not in law oppose any obstacle 
to the enforcement of their legal rights. . 76 

An assignment for the benefit of cred- 
itors held to take priority as ag.ainst sub- 
sequent attachment of goods held by an- 
other on consignment 327 

An assignment by a person while labor- 
ing under the immediate effects of intox- 
ication will not be favored in a court of 
equity 1049 

Unlawfully preferred creditors have no 
priority as against a mortgagee equally 
preferred, but not enforcing his mortgage to 
their prejudice .- • 1049 

Quaere, whether the assignee of an in- 
solvent can sue, m his own name, in a for- 
eign jurisdiction 1132 

ATTACHMENT. 

To obtain attachment (Act Md. 1795. c. 
56), it is not necessary that all plaintiffs 
should make^ affidavit, nor that they ap- ■ 
pear to be citizens ■*-'* 

An affidavit made before a judge m an- 
other state is not good without a certifica- 
cate of authority to administer the oath . . a.iU 

An attachment, on mesne nrocess, is not 
a lien in the sense of the common law. . . id» 

The writ and capias may be amended by 
inserting given names of plaintiffs 4^i± 

ATTORNEY AND CIjIENT. 

The discretion to remove or suspend an 
attorney should be exercised with great 
caution , • * „ 

Counsel fees, as such, are not recover- 
able without express agreement, but other- 
wise as to reasonable fees and expenses. . oJl 

An attornev may recover for services in 
a litigation ordered to be prosecuted by a 
city, and conducted in its behalf, witli no- 
tice of his employment, where it accepts 
the benefits thereof, though without ex- 
press contract 

AVERAGE. 

A removal in a port of necessity, for the 
purpose of repairs, of perishable fruit 
which increased an incipient decay and 
precipitated an entire loss, is not a matter 
for general average '^'^ 

BAIL. 

Bv the Pennsylvania practice, filing the 
declaration before the return of the writ 
is not a waiver of bail. . . - • • • • ■ • * • : "^ 

A recognizance of bail taken out of court 
is only de bene esse, and does not dis- 
charge the marshal - . - . ••-•;;••• -"^^ 

Where defendants are not liable to be 
imprisoned on the judgment, tiie special 
bail is not bound to surrender them m his 

discharge ,••*,;•:,•■■. " ' li' ' 

An exoneratur on the bail piece, on tne 
ground that the defendant was confined m 
the hospital as a lunatic, refused iUb( 

The court will not relieve the appear- 
ance bail, upon his delivering the principal 
in court, unless he put in and perfect spe- 
cial bail ......-.......•-• '**^ 

The engagements of special bail and ap- 
pearance bail are of a different nature. 
Because the former may deliver up the 
principal before the second sei. fa., it does 
not follow the latter may do so ti>o 

The undertaking of the appearance bail 
can be fulfilled only by defendant's giving 
special bail, if so ruled, and that bail justi- 
fying, if excepted to <84 
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In an action on tlie recognizance, the bail 
may plead discharge of principals under 
state insolvent laws 65 

A discharge of the principal under an in- 
solvent law is ineffectual to release the bail 
when not produced until the third term 
after the return of a sci. fa. against the 
bail 1103 

That no ea. sa. was issued against the 
principal Jield a good plea in bar in sci. fa. 
against bail 277 

A surrender of the principal will not be 
received after the return term of the sci. 
fa. against the bail 1102 

It is not necessary in a suit on a bail bond 
to state defendants to be citizens of a differ- 
ent state from that of plaintiff 7S8 

To a suit by the assignees on the bail 
bond, defendant may plead that the prin- 
cipal was not a citizen of another state, 
as laid in the original declaration 78S 

The plea of comperuit ad diem affirms a 
legal appearance • 787 

A replication nul tiel record to a plea 
comperuit ad diem in an action by the as- 
signee of a bail bond presents an issue 787 

Proper conclusions to a replication of 
nul tiel record , 787 

If the real amount of the debt is contro- 
verted after judgment on a bond, the court 
may direct a writ of inquiry to ascertain 
the amount, or direct an issue to be made 
up and tried at bar... 788 
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BAMKRTTPTOY. 

Operation and ejBeet of bankrupt laws 
and proceedings thereunder. 

An attachment on mesne process, before 
■commencement of bankruptcy proceedings, 
is ineffectual to control the bankruptcy 
court, and further proceedings in the suit 
will be enjoined *138 

A district court in bankruptcy may re- 
strain sale of bankrupt's property on pro- 
•cess of state court levied before bankruptcy 
proceedings 1 

An attachment is ipso facto dissolved by 
proceedings in bankruptcy commenced with- 
in four months, in which the debtor is ad- 
judged a bankrupt 1120 

The creditor is liable to the assignee for 
the proceeds of the attachment sale, though 
the assignee did not appear or defend the 
suit ^ 1120 

The rights of creditors, after a surrender 
of tlie assets to the assignee in bankruptcy 
by the assignee, under a state law, are to 
be determined under the provisions of the 
bankrupt law .1016 

A sheriff paying over proceeds of attach- 
ment sale, after proceedings in bankruptcy 
•commenced, JicM not liable to tfie assignee. .1151 

A creditor receiving the proceeds of a 
sale on attachment, after proceedings in 
bankruptcy, may be compelled to pay the 
amount to the assignee, by an action in the 
federal court 1151 

A bona fide entry of judgment and levy 
of execution before proceedings in bank- 
ruptcy is not affected thereby 282 

Bankrupt not amenable to process for 

judgment for costs in state court 913 

■Jur'sdiotion of courts. 

Where a corporation is created under the 
laws of two states, the bankruptcv court 
which first exercises jurisdiction will be 
permitted to carry the proceedings to their 
final conclusion without the interference of 
the bankruptcy court in another state. .946, 951 
■ A uankruptcy court will not set aside a 
stipulation discontinuing the bankruptcy pro- 
ceedings given upon a release procured by 
fraud until relief is sought in a court hav- 
ing jurisdiction to set aside the release for 
fraud, or to award damages 339 
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_ Petition of merchant failing in business 
in New York, who moved his family to 
New Jersey, but continued with his succes- 
sors as clerk, is properly filed two years 
later in southern disti-ict of New York 79 

Where petitions are filed in two or more 
district courts, each having jurisdiction, the 
court in which the petition is first filed will 
be accorded exclusive jurisdiction 946, 951 

The jurisdiction of the district court in 
bankruptcy to sell real estate and pay off 
liens is not exclusive 1067 

The bankruptcy court, being always open, 
and having no separate terms, may vacate 
orders and decrees if no vested rights are 
disturbed 1020 

The district court has no jurisdiction of 
a summary petition by a mortgagee for 
the sale of mortgaged property in the hands 
of receivers appointed by the state court, 
not parties to the petition 1153 

A party holding a judgment entered in an 
action for tort after commencement of the 
proceedings need not apply to the bank- 
ruptcy court for leave to enter execution, . 
Register — Powers and duties. 

Power of register to employ watchman 
to guard the bankrupt's property 

Register may make order requiring as- 
signee to file account required by section 
28, Act 1867 121 

Commencement of proceedings — Vol- 
untary bankruptcy. 

An infant is entitled to the benefit of the 
bankrupt act, and the proceedings may be 
had in his own name 867 

Separate petitions of members of bank- 
rupt firm held not allowable 1107 

Petition by surviving partner not allowed 
against objection of creditors and discontin- 
uing solvent partner 209 

Involuntary bankruptcy. 

A creditor holding a secured debt may 
petition 733 

In computing the quorum of creditors, 
debts secured and debts barred by the stat- 
ute must be eliminated, and all offsets due • 
the debtor deducted 1019 

The petition in invitum must allege that 
the debtor was a'trader when he committed 
the act of bankruptcy 854 

Petition will be sustained if the aggregate 
of all the petitioner's debts equal one-third 
of the aggregate of all provable debts 266 

Where petitioners who hold debts exceed- 
ing $250 do not represent one-third of all 
provable debts, every $250 creditor sinks 
into a common unit in the mass of creditors, 
and counts but one 570 

The court on trial before a jury as to 
the facts of bankruptcy may permit amend- 
ment of the creditor's petition. , . ., 412 

A person not actually a copartner cannot 
be adjudged bankrupt upon petition of a 
pretended copartner 292 

Lawful solicitation by a debtor to induce 
his creditors to sign a petition against him 
in involuntary bankruptcy is permissible. .1019 

A creditor not a party to the petition can- 
not move to dismiss the same 956 

Acts of bankruptcy. 

Inability to pay debts as they mature, in 
the ordinary course of business, constitutes 
"insolvency" 412. 495 

Suspension of payment by solvent trader 
for 14 days is an act of bankruptcv 41*> 

The appointment by a state court of a re- 
ceiver, for the purpose of paying debts, 
defeats and delays the operation of the act; 
and, where procured by the debtor, he must 
be presumed to have intended such effect. . 412 

The giving of a warrant of attorney to 
confess judgment for full consideration is 
not an act of bankruptcy, though the war- 
rant was not recorded 493 
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The intent will be inferred from the fact 
that an act of bankruptcy gives a prefer- 
ence, unless the contrary is shown 495 

The allowance of a judgment by default 
by an insolvent firm in favor of the brother 
of a partner held an act of bankruptcy 495 

A mere security, though given as a pref- 
erence, is not an act of bankruptcy, unless 
given in contemplation of bankruptcy 854 

The giving of a judgment, followed by 
execution, is not an act of bankruptcy, un- 
less the debtor was insolvent or it covered 
his whole effects 854 

The motive of petitioners and of one of 
debtors co-operating will not be considered 
where the acts of bankruptcy are estab- 
lished 412 

Adjudication. 

An adjudication in one state, made be- 
tween the time of signing and filing an ad- 
judication in another state, is prior 951 

An attaching creditor may move to set 
aside an adjudication of bankruptcy, though 
no party to the bankrupt proceedings 266 

Assignee — Appointment and removal. 

The son of the bankrupt will not be 
appointed assignee where he will be obliged 
to investigate the claims of other members 
of the family SOS 

A register should state to the judge any 
known ground of disapproval of the ap- 
pointment of an assignee 705 

The court will decline to approve an as- 
signee selected by, or in the interest of, the 
bankrupt 705 

The court in a state in which the bank- 
rupt corporation held property and carried 
on business should decline to approve the 
election of assignees in another jurisdiction 
where its state is not given a representa- 
tive 95o 

The register may, upon request, in writ- 
ing, of a creditor who has proved his 
claim, re<iuirethe assignee to give bond... 418 

Involving the estate in unnecessary liti- 
gation, if caused through erroneous legal 
advice, is no ground for removal 716 

Powers and duties. 

An agreement by two of three assignees 
is not binding upon the absent assignee in 
the absence of previous authority or ratifi- 
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An assignee is accountable only to the 
court appointing him lOoT 

Property of bankrupt — What consti- 
tutes. 

A divorce obtained by a wife prior to 
the discharge of her husband gives his as- 
signee no claim in land held by the hus- 
band and wife in entirety at the time of 

the adjudication • • •^o 

Assignee not vested, by mere force of 
adjudication in bankruptcy and his ap- 
pointment, with title to property assigned 
by bankrupt for benefit of creditors. ..... Srf 

An assignee procuring a general assign- 
ment to be set aside, as in contravention 
of the bankruptcy statutes, takes title_ ^ 

from the assignee ..to, tS 

A recoveiT on a wife's chose in action 
by the assignee, substituted in place of the 
bankrupt, in n sending suit, held to inure to 
the benefit of the creditors 10S9 

Exemptions- 

The individual members of a firm are 
not entitled to a separate exemption of 
§250 out of undivided partnership proper- 
ty (in ilichigan) - - 720 

Individual members not entitled to ex- 
emption from partnership stock 892 

An adjudication of bankruptcy against a 
partnership operates as a dissolution, and 
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nothing can be set apart as exempt to the 
bankrupts as a firm 720 

Bankrupt held entitled to homestead ex- 
emption out of proceeds of equity of re- 
demption of mortgaged farm, sold free of 
such right 6.- 

A vested expectancy to the estimated 
present value of §300 is exempted in Penn- 
sylvania 211 

Liens. 

A bank whose by-laws provide that 
stock of stockholders shall be liable for 
their debts to the bank has a lien upon 
the stock of a member of a bankrupt firm 
for either individual or firm indebtedness. . 341 

A petition to enjoin enforcement of a 
judgment against the bankrupt's property 
can be filed, before the appointment of as- 
signees, only by the bankrupt, and, after 
such appointment, only by the assignees. .1007 

Where a general assignment is valid as 
to the debtor and creditors, but is avoided by 
assignee in bankiiiptcy as in contravention 
of the bankruptcy statute, such assignee 
has a superior right to judgment and exe- 
cution creditors intervening between the 
assignment and the petition in bankruptcy <(> 

The assignee in bankruptcy procuring a 
general assignment to be set aside, as in 
violation of bankruptcy act, held estopped 
by a judgment against the assignee for 
creditors in favor of a shejifiE declaring the ^_ 
assignment fraudulent as to creditors .... to- 

A lien which is superior to all other liens 
will be paid as far as possible out of the 
fund on which it is the only lien 1072 

Receiver will not be apnointed of bank- 
rupt's mortgaged lands after appointment 
of assignee 206 

Register's assignment to assignee of es- 
tate of bankrupt in mortgaged lands di- 
vests mortgagee of possession 206 

Property of bankrupt is subject to exe- 
cution of creditors until decree made 203 

An attachment of property on mesne 
process, bona fide made, before a petition 
filed in bankruptcy by the debtor, is not a 
lien or -security upon the property. (Act 

1841, § 2) nas 

Judgment recovered after assignment for 
creditors valid by state laws creates no 
cloud or title, though assignment is after- < 
wards set aside at suit of assignee in bank- 
ruptcy 83 

Where leave has been granted (Rev. St. 
§ 5106) to proceed in a nending cause, 
a judgment obtained therein is valid, al- 
though the assignee is not made a party. .1016 

Proceedings to determine validity of exe- 
tion lien expedited on request of creditor 
\\'bo surrendered possession of property to 
assignee 1^ 

Such proceedings not conducted on ex 
parte affidavits 16 

Sale. 

A creditor applying for an order to sell 
collaterals need not ascertain their value 
before proving his claim, but must prove 
his claim before order to sell will be 
granted 343 

An assignee will not be required to sell 
property incumbered for more than its 
value 1*^ ' 

A sale of land free from incumbranoos 
does not pass to the purchaser the bnnk- 
rupt's right to any portion of the growing 
crops as rent 086 

\\'here property is sold free from mort- 
gage lien, the court has no authority to ad- 
just the rights between the trustee under 
the mortgage and his cestui que trust 750 

A sale of stock held by a creditor as col- 
lateral security at two-fifths of its value 
set aside, aud the resale ordered ....1012. 
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Bankruptcy court may order bankrupt to 
deliver possession of his realty sold under 
deed of trust 314 

Proof of debts. 

An equitable debt is provable 669 

An indebtedness to a cestui que trust is 
provable 669 

A verdict in an action for tort is not 
provable 504 

A judgment entered in an action for tort 
after commencement of bankruptcy pro- 
ceedings upon a verdict previously rendered 
is not provable 504 

A suit and judgment against a bankrtipt 
on a fiduciary debt does not preclude ifie 
creditor from proving it. . . - • — 1003 

As regards proof of debts, secured and 
imsecured creditors stand upon the same 
footing ■ 1067 

A secured creditor may prove his debt 
for the overplus, and vote on such amount 820 

The bankrupt's wife may prove as a debt 
moneys realized by the bankrupt out of 
her separate estate 669 

The "wife of a bankrupt held entitled to 
prove the balance of a long-standing debt, 
but without interest 347 

Claim of wife for loan to bankrupt out 
of her separate estate cannot be proved 
by bankrupt 16 

A mortgage, whether of realty or per- 
sonalty, given contrary to the provisions 
of section 39. is void, and deprives the 
mortgagee of the right to prove his claim, 
even on its surrender 401, 405 

Separate proofs of same debt to its full 
amount may be filed against individual 
members of firm 64 

A bank having discounted a note made 
by a firm to one of the partners, and in- 
dorsed by him, is entitled to prove the debt 
against the estate of the firm and of the 
individual partner 1135 

The form of the security or evidence of 
indebtedness taken will not prejudice the 
legal rights of a creditor 1135 

Assignee ordered to furnish bankrupt a 
list of creditors who have proved debts. . 581 

Where a question of law or fact is raised 
in respect to the sufl5ciency of proof of a 
debt, it must be certified for the decision 
of the judge 802 

The assignee is not bound by the amount 
found due the ward of the bankrupt in a 
suit in the chancery court commenceu after 
the adjudication, to which he was not a 
party 1003 

Payment of debts ; Priority : Dividends. 

Judgment creditor of firm is not entitled 
to dividends out of separate estate of each 
member on an equal footing with separate 
creditors 283 

Separate creditors are not entitled, as 
against firm creditors, to be paid inter- 
est on their debts subsequent to iiie adju- 
dication 283 

A creditor proving a joint and several 
claim against the bankrupt members of a 
firm separately is entitled to dividends out 
of the, several assets 345 

Agreement by assignees to give a pref- 
erence when valid 699 

Eestriction of proof of debt of a prefer- 
red creditor to a moiety is limited to cases 
of actual fraud, and not to cases of mere 
knowledge that a preference was intended. 
(Act June 22, 1874. § 12) 500 

An attempt to gain a preference which 
entirely failed will not subject the cred- 
itor to the penalty of the statute as one 
who knowingly receives a preference. . . . .1013 

United States, recovering a judgment 
upon a claim accruing aftel: the commence- 
ment of the proceedings, is entitled to 
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priority, and no proof of claim need be 
made 1016 

A creditor, by filing a petition without 
reference to a lien held by him, waives 
such lien 733 

Unclaimed dividends not awarded to 
bankrupt's administrator after many years 
when opposed by creditors whose claims 
were not paid in full 697 

Interest upon claim accruing after the 
commencement of the proceedings is allow- 
alble , 1016 

Examination of bankrupt, etc. 

Creditors whose claims have been pro- 
tested against, if duly proved, will be enti- 
tled to an order for the examination of the 
bankrupt 82 

Orders for examination are summonses 
under section 26, and may be issued by 
blank forms, signed by the clerk 121 

A bankrupt must answer questions put to 
him in relation to property in which it is 
shown that he might possibly have an in- 
terest 849 

Any one possessing information may be 
examined concerning the same matter in 
reference to which the bankrupt may be 
examined 585 

Order to show cause why attadiment 
should not issue will be granted where wife 
of bankrupt refuses to testify 135 

In the examination of a witnesss the reg- 
ister has no power to decide on the mate- 
riality or relevancy of questions 834 

Costs: Fees; Disbursements. 

An estate is not liable for counsel fees in 
opposing involuntary bankruptcy, and for 
drawing inventories, order of adjudication, 
etc 34.0 

Where the estate of a bankrupt which is 
all incumbered is sold at the suggestion of 
his general creditors, and produces only 
enough to satisfy the liens, the proceeds 
are only liable for the costs of sale 750 

Register is entitled to fees on proceedings 
for a discharge as for services "whUe actu- 
ally employed under a special order of the 
court." 124 

lieview. 

The nature of the revisory power given 
the circuit court (Act March 2, 1867) con- 
sidered and stated. 407 

The jurisdiction conferred upon the cir- 
cuit court by section 2, Act 1867, is reviso- 
ry, and confers no power to execute the de- 
crees of the district court or to assume 
primary exercise of jurisdiction conferred 
on the district court by section 1 410 

A bankrupt seeking a review, and at the 
same time prosecuting suits in a state court 
to restrain proceedings in the district court, 
will not be required to elect. 411 

On petition for review, decree in favor of 
assignee in summary proceeding to recover 
assets set aside for irregularities 849 

Appeal cannot be allowed where bond 
not given within 10 days, as required by 
section 8 189 

Appeal bond failing to state the court 
rendering the decree is insufficient 189 

Discharge — ^Proceedings to obtain. 

The assignee's return is not necessary be- 
fore granting order to show cause why dis- 
charge should not be granted 121 

Failure for over a year to bring petition 
for a review to a hearing shows unreason- 
able delay in obtaining a discharge 80 

The order to show cause (form No. 51) 
is to have the signature of tiie clerk and 
the seal of the court 126 

The clerk must mail the notices (form 
No. 52) 126 

The register must transmit, to derk, list 
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of proofs of dobt, to enable the notices 
(form No. 52) to be served properly 126 

On a petition, according to form No. 51, 
the register to whom the case is referred 
may direct the making of the order .... 121, 124 

What is to be contained in that order, 
and the practice under it 124 

The register must make his certificate as 
to examination, whether there be opposi- 
tion to the discharge or not 124 

No discharge can be granted until all pa- 
pers relating to the ease are filed by the 
register in the clerk's office 124 

Where there are debts proved and assets, 
api>lication for a discharge cannot be filed 
before the expiration of six months from 
the issue of the warrant of adjudication. . 792 

Form No. 4 in bankruptcy is not a spe- 
cial order, but a "general order," under 
rule 5 of the general orders in bankruptcy. . 126 

Petition for discharge individually may 
be amended so as to cover partnership debts 338 

Discharge: Opposition: Acts barring. 

Any one interested in the administration 
of the effects of the bankrupt may object 
(Act 1841) though technically he is not a 
creditor 867 

Persons cannot oppose a discharge unless 
they have proved debts, or it clearly ap- 
pears from the evidence that they are bona 
fide creditors 1018 

Creditor proving debt after time for 
hearing of application expired not heard in 
opposition, and debt not counted 913 

Hearing on specification of grounds of 
opposition is essentially different from hear- 
ing of application for discharge 913 

Time to oppose discharge extended to 
permit examination of bankrupt on petition 
alleging fraud 79 

Discharge not granted unless all neces- 
sary steps have been regtilarly taken 124 

Bankrupts held not in complicity with un- 
cle having entire charge of business, who 
w^asted their large capital 8 

The amount for which the bankrupt's 
goods were sold by the assignee is to be 
talvcn as their value, under the 50 per cent, 
clause 896 

In order to bar a discharge because of a 
false afiidavit of indebtedness, it must ap- 
pear that the bankrupt knew that the claim 
was false 757 

Court has power to permit amendment of 
defective specifications 135 

A discharge will not be granted where 
the bankrupt has failed to keep proper 
books of account 1001 

"The test as to proper books of account 
is whether a competent accountant could 
therefrom ascertain the debtor's financial 
condition 135 

Specification averi'ing want of proper 
books of account showing receipt and dis- 
posal of money will admit evidence of want 
of cash book 135 

Discharge refused where bankrupt failed 
for 10 months to keep a cash book, result- 
ing in inability to determine his financial 
condition 135 

The bankrupt must keep an account of 
dealings with another under an agreement 
to carry on his business, the same os deal- 
ings with customers 757 

The pass book of another containing ac- 
counts with the bankrupt, entered daily by 
the owner's bookkeeper, but kept in posses- 
sion of the bankrupt, held proper book of 
account wuthin the statute 758 

Act July 27, 18GS, is retroactive 385 

Scope and effect. 

Discharge of the principal under a com- 
mission of bankruptcy issued after return 
of sci. fa. against bail is no discharge of 
bail 203 
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The bankrupt law relieves against a judg- 
ment for a tort 867 

Prohibited or fraudulent transfers. 

The language of section 35, ''in fraud of 
the provisions of this act," construed SS9 

Concurrence of facts necessary to consti- 
tute an illegal preference 493 

All transactions to prefer a bona fide 
creditor come within the four-months clause 
of section 5128; the six-months clause ap- 
plies to other creditors 1013 

Purchase with partnership funds of home- 
stead, with knowledge of its insolvencv, is 
fraudulent 892 

A sale to a creditor of logs purchased 
with money furnished by him held not a 
preference , 1013 

.iKK/ment by default obtained against a 
firm by service upon one member, a brother 
of the creditor, held an illegal preference. . 495 
I The transfer of assets of an insolvent cor- 
poration to a partnership of which one of 
its directors is a member, made more than 
six months before proceedings in bankruptcy 
as security for a debt, set aside in equitv.'. 

1142, 1146 

Act June, 1874, § 10, changing the period 
from four to two months, heUl not retro- 
spective 1126; but see 889- 

Act June, 1874, § 11, substituting "know- 
ing" for "reasonable cause to believe," does 
not affect transactions happening before De- 
cember 1, 1873, in cases where bankruptcy 
proceedings were begun before that date. .".1126 

The communication by a member of an 
insolvent firm of creditor's direction to an 
attorney to enforce a judgment note is a 
procuring of the enforcement tliereof 255 

An act directly tending and done with 
intent to defeat bankruptcy act is fraudu- 
lent and void 1 

Where warrant of attorney to confess 
judgment is given for full consideration, 
the creditor may enter judgment and en- 
force the same, when insolvency is appar- 
ent, if not assisted by the debtor 493 

A mortgagee who takes a conveyance 
from the mortgagor under circumstances 
apparently for the tatter's relief must have 
actual notice that it is in fraud of the act. . 889- 

A mortgage is not fully made in Vermont 
until it is recorded, and the fact that it 
was executed more than two months be- 
fore the petition was filed does not render 
it valid 958 

Payment to private bankers after their 
suspension, if bona fide, is valid. (Act 1S67, 
§ 35-) 909 

One taking mortgage upon lot claimed as 
homestead after decree declaring it not ex- 
empt as such may be ordered summarily to 
release his security "... §95 

Judgments obtained by service of proce.ss 
on absconding bankrupt, who secretly re- 
turned to permit such service, are void .'.... 1 

Executions are valid if the creditor had 
no reasonable cause to believe the debtor 
insolvent when they were taken out 50O 

Omission to take voluntary proceedings 
cannot have a retroactive effect, so as to 
supply an intent to give a preference by 
an attachment 82 

A general assignment for creditors is void 
as against an assignee in bankruptcy 76 

An effort to secure an honest debt from a 
failing creditor is not an actual fraud, with- 
in the meaning of section 5021 1013 

The defendant in an equity suit must ac- 
coTint. before a master, for nroperty re- 
ceived by him. Orders of reference to a 
master will be settled on notice 188 

Conveyance may be an act of bankruptcy," 
and yet valid as to grantee 16- 

A judgment by default is prima facie 
fraudulent, and creditprs petitioning for va- 
cation of an injunction issued by the bank- 
ruptcy court against a sale thereunder must 
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negative all circumstances nnder the stat- | 

ute making the transfer void 420 

Proceedings to recover property. 

Property fraudulently disposed of may be 
recovered by the assignee by summary pro- 
ceedings upon petition in bankruptcy court 376 

Executor and trustee chargeable with no- 
tice of bankruptcy proceedings against re- 
mainder-man, is liable for money paid over 
to him 57 

Assignee not entitled to an injunction and 
receivership as to disputed property in pos- 
session of another, except in case of emer- 
gency or irreparable loss 49 

The suit by an assignee to recover prop- 
erty conveyed by the bankrupt with intent 
to defraud his creditors is govei-ned by the 
general statute of limitation, and is not 
limited by section 35 of the act of 3S67. . .1176 

Assignee can recover property fraudu- 
lently conveyed, even if there was no lien 
on such property in favor of a creditor 
when liie petition was filed 52 

Where a creditor to whom the fraudu- 
lent preference has' been made Ijy a de- 
fault '.iudgment submits himself to the ju- 
risdiction of the coui't the court will con- 
trol the proceeds of sale on execution by 
summary process 495 

In case of attachment of bankrupt's prop- 
erty, assignee can take advantage of any 
remedy open to subsequent attachment 
creditor 71 

Levy of execution on bankrupt's person- 
alty will be declared void on petition of 
, assignee wiere not in conformity to state 
laws under which it was made 71 

In summary proceedings by the assignee 
to recover property fraudulently disposed 
of, the court may order issues of fact to be 
tried by a jury 376 

Arrangement with, creditors: Composi- 
tion. 

Payment to induce consent will impeach 
composition, though requisite number of 
creditors signed without counting the one 
to whom payment was made. 205 

Confirmation denied where the bank- 
rupt, given possession of the property, had 
misappropriated the funds of a creditor. . . 715 

An unaccepted offer of money to induce 
consent, and payment by bookkeeper to 
another creditor who did assent, unexnlain- 
ed, Jicld sufficient to impeach composition. . 205 

Where a composition is accepted and ari- 
proved, no formal discharge is necessary 27 

Bankrupt is discharged by composition 
accepted and approved only from claims 
of creditors whose names, addresses, and 
debts are placed on the statement pro- 
duced at tlie meeting of creditors 27 

Objections that the claim of a creditor 
voting for the composition is fictitious or 
invalid cannot be raised for the first time 
upon motion for confirmation 715 

A member of the committee held not en- 
titled to compensation for preparing the 
bankrupt's stock for sale, and in effecting 
settlement of litigation 856 

BA3XrKS AMD BANKING. 

No title passes to savings bank on de- 
posit of cheek representing moneys belong- 
ing to a third person where it has notice 
of his . claim 57 

Bona fide indorsees before maturity of 
paper discounted by a cashier are not af- 
fected by the fact that it was unauthorized 
by the discounting committee of the bank, 
if the paper passed through the bank in 
tlie usual course of business 577 

A new bank, incorporated with the same 
name as an old banic, whose charter is 
about to expire, and with nearly the same 
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stockholders, is not responsible for notes 
of the old bank 144 

One to whom shares of national bank 
stock are transferred as collateral security, 
but under a transfer made absolute in due 
form on its books, is liable to its creditors 
as a stockholder. 1029 

A transfer of national bank shares, with 
intent to relieve the transferrer from lia- 
bility to creditors, is void as against the 
creditors 1034 

A letter from the comptroller of the cur- 
rency is not sufficient evidence to establish 
the liability of a stockholder of a national 
bank to contribute the entire amount of 
his stock to meet its liabilities 1031 

The officers of a national bank may bor- 
row money of the bank the same as other 
persons 577 

BILLS, NOTES, AND CHECKS. 

The fact that a note is made payable in 
exchange with rate not specified does not 
prevent its being a promissory note. The 
rate is subject to proof 1155 

A promissory note, made and indorsed 
in Virginia, held not mercantile negotiable 
paper 1154 

A promissory note signed by one as 
agent of a corporation does not upon its 
face import a personal obligation. The 
burden of proof in such case is upon the 
holder 1156 

An agent is not personally liable upon a 
promissory note made by him to one who 
took it with knowledge that it was given 
by him as agent ot a corporation 1156 

W^here a bill is drawn with directions to 
charge to another, and it is accepted gen- 
erally, the drawer is not ordinarily lia- 
ble to the drawee 100 

Acceptance is evidence against the ac- 
ceptor, in behalf of the drawer, of so much 
money, under the money counts 190 

The words "value received" in negotiable 
paper are not necessary 190 

A note payable to M., cashier, is a note 
payable to the bank, and the bank is lia- 
ble on an indorsement and discounting by 
him 577 

An action will not lie by an indorsee 
against a remote indorser upon a promis- 
sory note which is not mercantile negotia- 
ble paper .■ 1154 

Delivery, without indorsement, of a note 
payable to a payee named, or bearer, is 
not sufficient to authorize the assignee to 
sue in his own name 116S; contra, 1132 

The maker may set iip the same defense 
against a note in the hands of an assignee 
that he might make if it were held by the 
payee 11G8 

Demand of payment on day after last 
day of grace is too late 63 

A note made "negotiable" at a certain 
bank is not "payable" at that bank, and 
demand there is not necessary 63- 

Proof of demand at the place named is 
not necessary in an action against tlie 
maker 319^ 

Notice of demand and nonpayment need 
not be given during business hours 853 

Notice of nonpayment is excused where 
the holder called at the indorser's place of 
business, in business hours, and found it 
closed 1069' 

The owner, voluntarily destroying a 
promissory note, can neither i-ecover upon 
the note, nor upon the debt for which it 
was given 888 

A note payable "with interest" will not 
support a count upon a note payable with- 
out interest 748 

Plaintiff allowed to strike out his indorse- 
ment after the note was offered in evidence 748 
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The contract to deliver -will be construed 
as subject to all restraints of government, 
such as sanitary or prohibitory laws 1180 

The engagement as to delivery is con- 
trolled by a usage of consignees at the par- 
ticular port to receive shipments during 
the quarantine season, at the quarantine 
grounds 1180 

Special usage in a trade may give con- 
signee right to choose place of discharge. . 927 

The vessel is not liable for failure to de- 
liver according to the bill of lading, where 
the regular warehouseman, because of per- 
sonal difficulties with the consignee, would 
not receive the goods, and the master 
caused them to be stored with another. 
(Keversing 744.) 742 

The words "in good order and well-condi- 
tioned," in a bill of lading of bales of cot- 
ton, have reference only to external condi- 
tion 1183 

The vessel is liable for unexplained loss of 
raisins from boxes, notwithstanding excep- 
tions in bill of lading of loss by breakage of 
boxes 136 

The fact that a cask of wine, shipped un- 
der a bill of lading excepting dangers of the 
sea, arrived with one of its heads crushed 
in, is prima facie evidence of negligence in 
handling or stowage 536 

Vessel held not liable for cargo of bar- 
ley shipped under bills excepting dangers of 
the sea, and damaged by salt water from 
a leak caused by heavy weather 748 

Consignee of barrels of flour hdd entitled 
to identical barrels shipped, though descrip- 
tion in bill of lading was not complete 155 

Consignees are entitled to reasonable op- 
portunity to ascertain whether goods deliv- 
ered correspond in quantity and condition 
with the description given in the shipping 
documents USD 

Parol evidence is admissible to explain or 
rectify statements in the bill respecting the 
condition of the goods at the time of load- 
ing, as between the original parties, but not 
as against consignees who have made ad- 
vances ujion the faith of such statements, 
irrespective of the amount 1180, 1183 

On a libel for not delivering coal accord- 
ing to the terms of the bill of lading, it 
being landed at a wrong wharf, the meas- 
ure of damages is the value of the coal less 
the freight charges 927 

Counsel fees in 'a replevin suit by a ship- 
per to recover the coal are not included in 
the damages assessed 927 

BOISTDS. 

The bond of a corporation, payable to 
bearer, hdd to be commercial paper passing 
by delivery 1172 

Bond obtained by falsely representing to 
obligors that obligee had a requisition to 
take them to another state, to answer a 
criminal charge, is void HO 

An obligor may set up any defense to a 
bond, as against the assignee, which he had 
against the obligee , . UQ 

A railroad company is liable on a nego- 
tiable municipal bond, indorsed by it 853 

Schoolhouse bonds issued under' Act Mo. 
March 21, 1870, lidd valid, and enforceable 
"by the ordinary remedies 850 

BOTTOMRY AND RESPONDEN- 
TIA. 

Lender is bound to ascertain necessity 
for advances and absence of other resources 918 

Master has no power to hypothecate ves- 
sel in foreign port if owners have a repre- 
sentative there, or if advances may be pro- 
cured by other means 901 
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A sleeping-car company is neither liable 
as a common carrier nor as an innkeeper. . 755 

A sleeping-car company is liable for a 
loss, caused by its negligence, of articles 
usually carried by a passenger about his 
person, and of money reasonably necessary 
for traveling expenses, in failing to take 
reasonable care to prevent thefts 755 

Proprietor of stagecoach is liable for in- 
jury to passenger due to intoxication of 
driver, though his reputation previously was 
of the highest character 453 

One who sells goods on credit cannot 
maintain an action against the carrier for 
their loss. In shipping, he acts as agent of 
the purchaser 753 

A carrier is justified in selling goods 
which the consignee refused to receive on 
their arriving damaged and in a perishable 
condition from causes for which he is not 
responsible , 783 

The common-law rule of liability is not 
applicable to steamers and railroads having 
a regular time of arrival and departure. . . 395 

When the question of diligence arises at 
all, the carrier is bound, like other bailees 
for hire, warehouseman, or wharfingers, to 
the exercise of due diligence only 395 

CHARTER PARTIES. 

The words "charter and to freight let" do 
not imply a covenant, in law. that the ves- 
sel is or shall be seaworthy 1070 

Charterer of vessel for cargo of timber 
undertakes to furnish timber suitable to ca- 
pacity and condition of vessel, and owners 
are not bound to widen portholes to suit 
timber furnished. (Reversing 47.) 48 

Charterer hdd chargeable with knowledge 
of tonnage and draught of water of vessel 
and state of harbor, rendering vessel un- 
able to complete loading in harbor , . 150 

Charterer's failure to provide means of 
loading guano hdd to justify master in re- 
turning with partial cargo 492 

Custom of deducting for defective pieces 
of timber cannot control stipulation as to 
freight 150 

Arbitration between consignee of vessel 
and consignee of cargo of timber as to 
measurement of timber not binding upon 
charterer 150 

Charterers who have voluntarily surren- 
dered possession to the owners have no 
right to reclaim it 263 

Charterer not presumptively liable for 
services rendered in floating stranded ves- 
sel imder contract made with owner 107 

Libelants suing for breach of charter 
party are bound to show that there was no 
default on their part 47 

Vessel hdd liable for goods taken aboard 
by mistake of mate and wharfinger, in ex- 
cess of the cargo stipulated, and delivered 
to charterer 696 

CHATTEL MORTGAGES. 

A chattel mortgage on a stock in trade 
expressly stipulating that the mortgagor 
may continue the business is void 725 

COLLISION. 

l^ature of the liability: Contributive 

fault. 

The fact that a collision was caused by 
a hurricane is no defense if it could have 
been avoided by foresight, precaution, and 
nautical skill 794 

Error in moment of peril, brought about 
by fault of another, will not subject vessel 
to damages 127 
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A schooner's change of course when four 
miles from a steamer, in dense fog, held not 
a, couti'ibutive fault 543 

The failure of libelant to properly lash a 
propeller wheel in which he was working 
is no defense to an action for injuries 
caused by a collision therewith, which 
•caused the wheel to revolve 1024 

The respective liabilities of tow and tug 
-considered 86 

Tug held prima facie liable for collision 
"between ship in tow manned by landsmen ' 
only and lighter at dock 86 

AVhere a ship and tug lashed together 
■are navigated under the direction of the 
master of the tug by the use of both helms, 
they are liable, as joint tort feasors, for a 
■collision by the ship 1103 

Hules of navigation. 

The officer of the deck may take the helm 
and act upon the direction of the lookout. . 740 

Vessel will be held in fault in attempting 
"to run across the track another is known 
to be intending instantly to take 030 

The British merchants' shipping act has 
no application to the equipment or conduct 
•of a British vessel iVhen meeting a foreign 
ship on the high seas 127 

Sail vessels meeting. 

A vessel running with the wind free must 
:give way to another closehauled, without 
regard to their respective tacks 740 

The vessel closehauled must keep her 
-course, though not carrying lights 127 

•Steam vessel naeeting sail vessel. 

Schooner held not in fault for not chan- 
ging her course on meeting steamer in dense 
fog 543 

A steamer, meeting a schooner closehauled 
■on the high seas, so shaped her course that 
the vessels would have passed 40 feet apart. 
Held, that luffing when near was a change 
in extremis ISO, 182 

Vessels moored, etc. 

Both tug and barge in tow lidd in fault 
for collision with a steamer moored, caused 
by failure to stop her headway on approach- 
ing a berth 1024 

Local ordinance in relation to anchoring 
is binding on all navigators 36 

Fresumption of law is against vessel col- 
liding with another anchored in a proper 
place 10 

Vessel lying at anchor in roadstead with- 
out anchor lights, and lookout asleep, held 
solely in fault 326 

Vessel held negligent in anchoring 400 feet 
to windward of another, and not taking due 
precaution to avoid collision from increasing 
wind and sea 10 

kjchooner anchoring in dense fog within 60 
yards of track of ferry, in violation of local 
ordinance, lidd at fault 36 

Ferryboat knowing of anchorage of 
schooner in violation of ordinance, and re- 
fusal to change, held equally liable for col- 
lision in fog 36 

Hiver and liarbor navigation, 

A steamer approaching her usual berth 
with due care held not liable for collision 
with a barge in tow 751 

Speed: Fogs. 

A speed of eight knots in a dense fog, in 
South Vineyard channel, held immoderjite. . 543 

JiiglLts, signals, etc. 

Sailing vessels coming into port in the 
nighttime held not bound to carry lights. . , . 740 

Bailing vessels navigating high seas are 
not obliged to carry signal lights 34 

Failure of sail vessel to carry lights does 
not excuse steamer from duty to avoid her 
if seen in tim& 34 
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Pilot boats, equally with other vessels, 
are guilty of gross negligence in running at 
night without competent lookout forward.. . 740 

The man at the wheel is not a sufficient 
watch 740 

Failure to keep proper lookout is prima 
facie evidence that collision was caused by 
such neglect 12 

Particular instances of collision. 

Between steamer and lighter attempting 
to cross her bows in North river 269 ' 

Between lighter propelled by oars and 
ship lashed- to the side of a tug, making the 
same pier 1103 

Between schooner and propeller in Chesa- 
peake Bay, where both held in fault. .. 805 

Between competing passenger steamboats 
attempting to gain advantage in starting 

irom the same pier at the same time 930 

Procedure. 

Testimony of experts as to the bearing of 
a steamer's speed upon her navigation, but 
not as to its propriety, is admissible 543 

Rule of damages. 

Hypothetical or consequential damages 
will not he considered 740 

A recovery is allowed of an amount suffi- 
cient to restore the injured vessel to the con- 
dition she was in at the time of the col- 
lision 740 

Demurrage is not allowable for a delay in 
discharging the cargo after the vessel was 
raised with the owner's knowledge 1198 

The direct effect of a collision with a 
lighter being to cast its cargo overboard, 
the colliding vessel is liable for the loss 
thereby sustained 1103 

COWSTITUTIOI^AL LAW. 

A law providing separate public schools 
for white and colored children is not uncon- 
stitutional 294 

The provision securing the right of trial 
by jury applies only to criminal cases and 
civil cases where the right is to be tried at 
law; not to mere collateral questions of 
damages, when no suit is pending and the 
rights of both parties admitted 821 

The clause in the fifth amendment "when 
in actual service in time of war" has no ref- 
erence to the regular army or the navy, but 
refers only to the militia 796 

A state law imposing a special rate of in- 
terest upon judgments against foreign cor- 
porations is not repugnant to article 4, § 2, 
as a corporation is not a citizen within that 
section 288 

An act authorizing the sale of land de- 
vised for life, with power of appointment 
in fee, the proceeds to be invested in other 
realty with like trusts, held not unconstitu- 
tional 559 

The inhibition against the impairment of 
obligations of contract is inapplicable' to the 
federal government 729 

A state law which relieves from a con- 
tract cannot be enforced against nonresi- 
dents of the state, or in cases where the 
contract was prior to the law 65 

A state, in regulating the remedy, may 
protect insolvents from imprisonment 65 

The constitution protects property against 
arbitrary seizure or divesture only, and a 
law divesting vested rights is void only if 
the right is by a contract, and compensa- 
tion is not provided or made 821 

The provision that private property can- 
not be taken for public use without just 
compensation is applicable to inventions se- 
cured by patents and to the government. ,1190 

The government, in a case of extreme ne- 
cessity, in time of war and of immediate 
and impending public danger, taking an in- 
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vention secured by a patent, is "bound to 
make full compensation to the owner 1190 

The provision of the bankruptcy act of 
1867 (section 14) adopting state exemption 
laws is uniform in its operations 26 

Quaere, whether a carriage of freight out 
of a state into another, not being a mere 
transit through the state, is interstate com- 
merce, so that the carriage within the state 
is beyond its power of regulation 84G 

The issuing of a policy of life insurance 
is not "commerce," within the constitution- 
al provision giving congress power to regu- 
late commerce among the states 288 



Paso- 
expected to come into the promisor's hands, 
if, by his own fault, the money did not 

come into his hands GOD 

Measure of damages for breach of con- 
tract to deliver goods at Boston for ship- 
ment to foreign market is the difference be- 
tween contract and market price at Bos- 
ton 18 



CONTEMPT. 

It is a contempt to serve process, either 
of summons or capias, in the actual or 
constructive presence of the court 704 

Granting of attachment for disobedience 
of subpoena running beyond the district is 
discretionary, and will be refiised where 
circumstances render it oppressive 46 

A marshal obeying orders of secretary 
of war, rather than that of court, should 
not be punished for contempt of court. . . . 159 

As process committing the marshal for a 
contempt would run to him in his oiiicial 
capacity, the issue of such process will be 
refused as impracticable 159. 

CONTIinJAITOE, 

A notice given at the trial term in Alex- 
andria that security for costs will be re- 
quired is no ground for postponing the trial 212 

Suit at law not continued because plain- 
tiff failed to answer a bill of discovery 
which also sought relief 236 

Where a writ of inquiry is set aside at 
the trial term, plaintiff is entitled to contin- 
uance until next term, at defendant's costs IS 

CONTRACTS. 

Where a parol agreement was to be re- 
duced to writing, a party cannot escape its 
obligation by refusing to execute the writ- 
ten instrument 699 

A party waives a fraud if, with knowl- 
edge thereof, he offers to perform the con- 
tract on a condition which he had no right 
to exact 771 

Extra work done upon a house built by 
contract cannot be recovered imless there 
was an express or implied agreement there- 
for 152 

The mere knowledge of the doing of extra 
work and failure to object will not of itself 
raise a contract 152 

Construction of agreement to pay money 
after the promisor should obtain, or be in 
a legal capacity to obtain, certain land . . . 687 

A demand is necessary if no time be fixed 
in the contract or by other agreement for 
pavment 857 

Under a conti-act to build bridges to be 
paid for at a certain sum per foot, where 
no time of payment is fixed, no recovery 
can be had until a complete pei*formance. . 857 

A custom to make monthly payments as 
the work progressed, under a contract silent 
as to time of payment, establishes a rule of 
payment under the contract binding on the 
parties 857 

The mode of paying for extra work, 
where not stipiUated, held to be the same 
as that pro % ided for in the original con- 
tract 857 

A railroad company is not disabled from 
performing a contract to pay for bridges in 
stock by having mortgaged its road to se- 
cure the payment of debts due to others. . . 857 

Damages are recoverable for failure to 
pay a sum of money as agreed, out of funds 



COPYRIGHT. 

A dramatic composition is entitled to 
copyright as original, although a reproduc- 
tion of old materials in a new form and 
combination 977 

The rule stated for determining whether 
a copyrighted work is an original one in the 
sense of the law 97T 

A copyright cannot subsist in a chart as 
a general subject. The copyright therein 
is violated only when another copies thert^- 
from, and avails himself of the labor and 
skill of the author 763- 

A person is not entitled to a copyright on 
an historical print composed and exocntid 
by artisis employed and paid by him. (Act 
April 28, 1802.) 421 

Residence entitling an alien to the benefit 
of the copyright laws is determined by the 
intention existing at the time of filing the 
title, and is unaffected by any change of 
intention 988- 

An agreement to write a play for another, 
and to act in it, with a share in the profits 
as compensation, does not create a legal or 
equitable title in the latter, which will pre- 
vent the author taking out a copyright. . . . 97T 

Consent of the author to publication 
abroad places him in the position of a for- 
eign author, and is an abandonment of his 
rights to a copyright 9SS- 

The performance, with the author's con- 
sent and for his benefit, of a play which has 
not been printed by him, is not an aban- 
donment to the public, nor a publication, 
within the copyright act 977, 983, 988 

Deposit of title of drama not original 
with depositor does not preclude its use by 
others, who have previously applied it to 
dramatic composition 201 

The right of action at law as well as in 
equity may accrue after the filing of the 
title, and before actual publication 988 

The exclusive right to publicly perform a 
dramatic composition, under Rev. St. § 
4906, is dependent upon the existence of a 
copyright 9S5 

A copjTight may be assigned to be trans- 
ferred to a person not entitled, under the 
act, to take out a copyright 97T 

The unauthorized use by a map maker of 
the surveys upon which a copyrighted map 
is based is an infringement of the copyright 762" 

It is not necessary that a play to infringe 
the copyi'ight of another should be identical, 
word for word 9S& 

An injunction will not be granted in the 
first instance if it is doubtful whether there 
has been infringement 763- 

A bill for infringement, filed four months 
after the deposit of the title of a dramatic 
composition, which does not allege a publi- 
cation or a delivery of copies to the libra- 
rian of congress or any reason for the fail- 
ure, is demurrable 983^ 

It is a proper question for the jury 
whether one pi-oduction is a copy of the 
other or itot, and, where there is a small va- 
riance, whether it is not merely colorable. . 763 

In a qui tam action for infringement of 
the copyright of a chart, the question 
whether defendant copied from plaintiff's 
survey is for the jury 7GS 

On the trial of an action for violating the 
copyright of a play, a witness cannot testify 
as to identities between parts of the play 
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and a "bool: from which it is allesred to have 
been dramatized, where either the book or 
play is not produced in court or its absence 
accounted for "' « 

The right to an account does not depend 
upon the riglit to an injunction 680 

Equity will settle a disputed title to a 
copyi'ight in a suit to enjoin infringement. . 421 

CORPOBATIOlSrS. 

A foreign corporation becomes a domestic 
corporation by having its charter duplicated 
by the state legislature 527 

Whether a charter be a continuation of 
an old corporation or the creation of a new 
one must be decided by the legislative in- 
tent, and not by the conduct of its officials 144 

A corporation does not cease to exist by 
ceasing to do business and distribiiting its 
assets and debts to the stockholders 113G 

A company incorporated by a desci-iptive 
name held to have the power, independently 
of special provisions, of purchasing patents 
relating thereto j • - 633 

The treasurer of a corporation, having 
general authority to pay debts and borrow 
money, may give his consent to a transac- 
tion by which a selling agent assumes and 
pays a debt due another 1159 

The directors of an insolvent corporation 
will not be allowed to secure a preference 
over other creditors 1142, 1146 

An officer of a corporation embarrassed, 
and without funds, may, with his own 
means, purchase its past-due outstanding 
bonds, and hold them as against the com- 
pany 1 1172 

A corporation may make a valid contract 
with its president increasing the rate of in- 
terest upon its own past-due bond, held by 
him, the contract being a fair and equitable 
one 1172 

Corporate rights and interests wrongfully 
affected must be asserted and defended, 
both at law and in equity, in the corporate 
name 1159 

Corporate assets are regarded in equity as 
held in trust for payment of the corporate 
debts, which equity will enforce, though the 
matter in conti'oversy may not be cogniza- 
ble in a court'of law 1142 

Bona fide alien creditors of corporation 
may maintain bill in equity in federal court 
to hold its assignees accountable for im- 
proper conduct, and for appointment of re- 
ceiver 116 

An averment that defendant corporation 
is duly chartered under the laws of the state 
can only be denied by plea in abatement to 
the jurisdiction 527 

Contents of a notary's certificate to verifi- 
cation of bill by agent of corporation plain- 
tifE 615 

COSTS. 

Not allowed where vessel is arrested for 
small cause of action, for which party has 
other adequate remedy, and suit is prosecut- 
ed vindictively 930 

Libelant who proves either of two claims 
sued on is entitled to costs, but only for the 
evidence required to prove such claim 897 

Party appealing in collision case, and se- 
curing division of damages, is entitled to 
costs of appeal • 36 

Payment of costs of bill of discovery by 
defendants should be borne by them on 
their final defeat 1088 

Party allowed to prosecute suit without 
giving security for costs, where he makes 
oath to his poverty, and an attorney certi- 
fies to merits .1129 

Form of such oath 1129 

Defendant for whom suit was opened 
after hearing as a mattef of favor cannot 
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move for security for costs on the ground 
of nouresideuce, appearing on the face of 
the bill 70r 

Fees paid witnesses who actually attend 
trial are taxable 29" 

Travel fees for witnesses who live out of 
the district may be taxed to extent of 100 
miles, but no more 29 

The fees of a witness examined de bene 
esse, Avho also attends the trial and is ex- 
i amined, are taxable, as is also the proctor's 
fee for taking his deposition, if it is admit- 
ted in evidence 29' 

A party is entitled to a detailed* bill un- 
der oath of commissioner's fees which are to 
be taxed against him, showing the items, 
and that they are legally chargeable 29" 

No docket fee is allowable on exceptions 
to a commissioner's report 29' 

Attachment will be granted against plain- 
tiff and his sureties for costs for which he 
is liable lOST 

COXnSTTIES. 

A county is not liable on the bonds of a 
levee district issued to pay for building 
levees 910 

Failure or refusal of county court to as- 
sess a tax on lands of a levee district for 
the expense of building.levees will not make 
county liable to general judgment for the 
distrief ^ bonds 910 

OOTJRTS. 

In general. 

The distinction between jurisdiction and 

its exercise pointed out 796"- 

Terms. 

A change by statute of the time of hold- 
ing courts does not affect the business there- 
in, although no provision is made as to the 

decision of causes 961 

Comparative authority of federal and. 

state courts: Process. 

A federal judge has no power to author- 
ize the arrest of a citizen for breach of the 
peace or violation of the laws of a state. . . 261 

Federal courts have no jurisdiction re- 
specting violations of state laws and consti- 
tution 294 

Where the federal and state courts have 
concurrent jurisdiction, the one first to as- 
sume jurisdiction will be allowed to control 
the subject-matter 110, 780' 

Priority of jurisdiction is determined by 
date of service of process, and not com- 
mencement of suit 110" 

The time of the appointment of a receiver 
for an insolvent corporation, and not the 
commencement of suit therefor, determines 

priority of jurisdiction 116, 586 

Federal courts — Jurisdiction in general, 

A court of equity in foreclosing a consoli- 
dated mortgage by a consolidated corpora- 
tion of different states has exclusive juris- 
diction over all the property in all the 

states 527 

Grounds of jurisdiction. 

The circuit court has no power to admin- 
ister common-law relief in a suit between 

citizens of the same state 983 

, It is no ground of jurisdiction under the 
patent law that the contract between the 
parties relates to a patent right 726 

The parties to a conti-act respecting pat- 
ent rights not provided for or regulated by 
act of congress stand upon the same ground 
as other litigants in respect to the jurisdic- 
tion of the court 640 

Where jurisdiction depends upon the fact 
that one of the defendants is a foreign con- 
sul, and he is held not liable, judgment can- 
not be rendered against the others. 488 
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Jurisdiction as to resident defendants in 
suit by aliens is not affected by nonresi- 
dence of otliers 116 

Tlie fact that part of plaintiffs are citi- 
zens of another state does not malie a case 
of diversity of citizenship 483 

A controversy as to the custody of a child, 
between citizens of different states, is with- 
in the judicial power of the "United States 
to determine by writ of habeas corpus 212 

It is no objection that plaintiff acquired 
title to enable him to sue in the federal 
courts if the transaction is real, and not 
colorable . , .' ; 527 

The district court has power to issue 
process of foreign attachment in admiralty 
where defendants are not inhabitants of or 
found within the district 1021; contra, 557 

A defendant corporation "is found" with- 
in the district where sued if it does busi- 
ness there by authority of law 527 

A corporation authorized by the statute 
of a state, doing business there, and recit- 
ing in its contracts that it is chartered by 
the state, is estopped to deny, when sued in 
the federal courts, that it is duly organized 
xinder the state laws 526 

A receiver appointed on the voluntary dis- 
solution of a bank, suing in a federal court, 
must show that such court could have taken 
jurisdiction as between defendants and the 
bank 1132 

Such receiver cannot sue as the bearer on 
a note payable to the bank or bearer 1132 

The fact that a corporation is not suable 
in a circuit court will not prevent its agents 
being sued therein 821 

An averment that a party is a citizen of 
the "southern district" of a certain state 
is a sufficient averment of citizenship 267 

The citizenship of a defendant in eject- 
ment, residing upon the land, and intending 
to remain permanently, cannot be alleged as 
of another state 483 

The assignee of a bail bond is not such an 
assignee of a chose in action as is contem- 
plated by section 11 of the Judiciary Act. . 788 

An instrument not negotiable by the law 
merchant, although made negotiable by lo- 
cal statute, is not within tlie exception (Act 
March 3, 18V5) authorizing suits by as- 
signees 320 

The objection tliat the cause of action 
arose in another district is waived when 
not raised in the answer 517 

A plea of the general issue waives proof 
of jurisdiction of the person if served within 
the state 494 

A foreign corporation, by filing an an- 
swer, waives the right to be sued only in 
the district of the state creating it, and ju- 
risdiction is not limited to its property sit- 
uated within the district 526 

The parties cannot by consent confer ju- 
risdiction not shown in the proceedings .... 788 

Defendant may at any time before trial 
■object to the jurisdiction on motion, or by 
a plea, or on the general issue with notice 
to the adver-se party 788 

After a trial on the merits, and a verdict 
or judgment given, defendant is estopped to 
controvert the fact of citizenship, as laid in 
the declaration 78S 

Federal courts — Circuit courts. 

Circuit court sitting in Alexandria has 
only the powers of a county court of Vir- 
ginia in relation to ferries 285 

District courts. 

Though all parties are foreigners, the 
court within w^hose jurisdiction the thing 
is situated has jurisdiction in rem, unless 
it is brought within the jurisdiction by vio- 
lation of the sovereign right of another na- 
tion 41 
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A district court has no jurisdiction by 
habeas corpus over a political prisoner re- 
moved from its district before the petition 
is filed, nor will it compel such prisoner to 
be brought within the district that relief 
may be granted 332 

Administration of state laws and 

decisions. 

On a commercial question the federal 
court is not bound to follow the decisions of 
the state court 1155 

A federal court can inquire only into the 
constitutional power of state legislatures, 
not as to the policy, justice, or wisdom of 
their acts 221 

A state law compelling parties to testify 
is enforceable in the federal court 285 

The rule that remedies given by state 
laws may be pursued dn federal courts sit- 
ting in the state applies to an action for 
partition 336 

An attachment issued by a federal court 
under a state law, not adopted by congress 
or by rule of court, cannot be sustained. . . 421 

State insolvent laws may be adopted by a 
rule of court 65 

State insolvent laws cannot affect pro- 
ceedings in federal courts unless they are 
adopted as i*ules of proceeding 65 

Decisions of state tribunal on a construc- 
tion of their statutes are binding on the 
federal courts 735, 1108 

Imprisonment for debt, having been abol- 
ished in the state, cannot be used to enforce 
a final decree in the federal court 604 

A federal court in equity will enforce, at 
the suit of the beneficiary, a contract made 
for his benefit by another person, where, 
under the jurisprudence and laws of the 
state, want of privity is not an obstacle to 

such enforcement 186 

Procedure. 

State laws as to practice and proceedings 
are not obligatory on federal courts 100 

In the absence of provisions of positive 
statute, tlie state practice prevails in com- 
mon-law eases. (Eev. St. §§ 646, 914, 915.) 386 

Acts of congress adopting the state prac- 
tice do not adopt future regulations 421 

COVEN"A3SrTS. 

The measure of damages for breach of a 
covenant for quiet enjoyment made by the 
lessee, on a transfer by him, where the 
covenantee is evicted, is the fair rental val- 
ue, not the rate of rent payable by the cov- 
enantor 855 

CTJBTESY. 

A tenant by the curtesy, guardian for the 
remainder-man, cannot apply the ward's es- 
tate to remove an incumbrance 1003 

CUSTOMS DUTIES. 

Customs laws. 

Practice of government is admissible as 
bearing on construction of law 192 

Rates of duty. 

Bottled wine 239 

Mustard, caraway, cardamon, and fenu- 
gi-eek held dutiable under provision for "gar- 
den seed and all other seeds not otherwise 
provided for" 1024 

Vermilion held dutiable as such, and not 
as a "mercurial preparation"... 1023 

The similitude clause of Act Aug. 30, 
1842, does not contemplate that the non- 
enumerated articles shall in every particu- 
lar bear a similitude to an enumerated arti- 
cle 808 
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Invoice: Appraisal. Page 

Costs and charges actually paid should 
be added to the invoice, and not arbitrarily 
fixed ; 192 

Freight and -transportation from port of 
shipment is not a dutiable charge, under 
Act Jlarch a, 1851 192 

Where sales are free on board, the ad- 
dition of transportation charges from the ^ 
place of production is illegal 714 

Commissions on importations; amount 
chargeable 192 

Sea freight is not a dutiable charge (14 

Spanish quicksilver, imported from Lon- 
don, held subject to penalty for undervalu- 
ation, where place of production was not 
shown 150 

Goods imported by their manufacturer 
are not subject to a penalty of 20 per cent, 
ad valorem for undervaluation (Act 1846, 
§ 8), but to a penalty of 50 per cent, of the 
duty (Act 1842, § 17) 451 

The statutory provision requiring the ap- 
praiser to view the property when the ap- 
praisement is made upon an increased val- 
uation is waived by failure to protest. ..... 808 

Payment: Protest: Appeal. 

The recovery of excess duties can only 
be had on lie grounds stated in the protest 808 

Protest not required as to each particular 
entry, but may be prospective and continu- 
ous. (Act March 3, 1857) 192 

A protest that "the appraisers had not 
used or employed suflBcient means, or made 
sufficient examination," to determine value, 
lidd sufficient 807 

Illegal exaction cannot be proved by- ad- 
justment by customs official on incomplete 
statement 192 

Report made at request of customs offi- 
cials, without instructions from treasury 
department, inadmissible as evidence of 
proper charges 192 

Additions to entry made by importer to 
obtain possession of goods are not volun- 
tary, and appraisement is not conclusive. . 192 

Failure to appeal from decision of col- 
lector does not bar a recovery against him 
for the excess of duty exacted 192 

Action to recover excessiveduties will be 
referred where it involves numerous items 192 

New trial granted on payment of costs 
where papers were lost in customhouse, and 
there was a question whether all the facts 

were presented ' 807 

Violations of law; forfeiture. 

A forfeiture for unlading imported goods 
before reaching port of discharge (Act 
March 2, 1799) applies to both foreign and 
American vessels 303 

A libel for such forfeiture need not allege 
the goods to be of foreign growth 303 

A libel for a forfeiture should substan- 
tially agree with tlie terms of the statute. . 303 

Goods landed under a permit obtained by 
collusion with a deputy collector are for- ■ 
felted 968 

A forfeiture for landing goods under a 
collusive permit may be enforced upon a 
general count charging that the goods were 
landed without a permit 968 

DEATH BY WBONGFUL ACT. 

Only the amount of the actual pecuniary 
loss is allowable (Act III. Feb. 12, 1853); 
nothing can be added for grief or loss of 
society 1196 

DEED. 

The grant to a town of all the proprie- 
tor's ways called "highways" conveys only 
those in existence; not those reserved, but 
not laid out ; 899 
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The part excepted in a grant remains in 
the grantor, and needs no words of perpe- 
tuity 107G 

DEPOSITION". 

The deposition of a seafaring man may 
be taken on one day's notice to the adver- 
sary's attorney. (Act Md. 1721, c. 14, § 
14 ) 1070 

Notice served on counsel during court, 
or which would deprive him of attendance 
at the commencement of court, is not good 110 

A commission directed to an officer to be 
executed in one county cannot be executed 
in another 993 

The commissioner should state when and 
where the depositions were taken 993 

The verification of a deposition may be 
taken before a notary 615 

A deposition taken under Act 1789, § 30, 
must be certified by the judge that it w^as 
reduced to writing by himself or by the wit- 
ness in his presence 604 

The mistake of the clerk in misnaming 
one of the parties in a commission may be 
amended after the death of the witness. . 879 

A deposition cannot be read unless due 
diligence be first used to obtain the attend- 
ance of the witness at the trial or his evi- 
dence under commission 687 

The deposition of a witness, living &ut of 
the state, and more than 100 miles from 
court, cannot be read unless taken under a 
commission 687 

In a suit by 100 plaintiffs, depositions 
taken in a suit by 5 of them are not ad- 
missible 993 

Depositions taken between other parties 
on the same point may be read to prove 
pedigree, as hearsay or declarations, the 
witnesses being dead 993 

Depositions cannot be read where proper 
interrogatories are not answered 100 

The deposition of a seafaring man cannot 
be read at the trial unless it appear that the 
witness has departed from the district 1070 

DESCEITT AJSTD DISTRIBimOIir. 

The Virginia act concerning guardians, 
etc. (1 Rev. Code, c. 108, § 12), and the act 
concerning wills, intestacy, and distribution 
(Id. c. 104, § 60), construed in relation to 
the claim of a ward as to priority and the 
liability of heirs and devisees 507 

DETrNTCTE. 

Detinue will lie for a slave, although de- 
fendant obtained possession tortiously 277 

DISCOVEBY. 

There is a distinction between a bill for 
discovery merely and one for discovery and 
relief HO 

A bill of discovery, to aid a prosecution 
at law, should aver the materiality of the 
facts, and that they can only be proved by 
defendant's oath 119 

A plea to a bill of discovery presenting 
the issue as to who is best acquainted with 
the facts of the ease is not good 119 

It is no sufficient answer that the facts 
can be proved by another, who is interested 119 

DIVORCE. 

A divorce leaves the wife competent to 
choose her own domicile 212 

Custody of children may be awarded to 
either parent. (Hitt. Laws Cal. § 2419.). . 212 
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A mcTix is not prevented from acquirin 
citizenship in a place to which he goes Tvith 
the purpose of permanently residing there, 
and in which he votes, by the fact that his 
wife and children remained at his old home 580 

DOWER. 

Dower, unassigned, cannot be barred by 
a tax sale 719 

Upon a writ of dower, the marriage may 
be proved by parol evidence of cohabitation 
as man and wife 720 

EJECTMEHT. 

Ejectment by one claiming title under a 
^Mexican grant will lie at any time within 
five years after its final confirmation. (Act 
Cal. 1S55, S 6; Act 18G3, S G.) 4G6 

The issuing of the patent is the final 
confirmation, except where the survey is 
confirmed by the district court, when final 
confirmation dates from the decree 466 

An averment of seisin is essential, and 
it must be alleged to have been within the 
time limited for bringing the action 791 

Defendants, showing no title, cannot de- 
pend upon the invalidity of the documen- 
taiT title of plaintiff, accompanied by pos- 
session 1112 

An objection to jurisdiction on the ground 
that plaintiff's title is merely colorable is 
not available under a general answer 1112 

"Rodeo boundaries," under the California 
customs and usages, constituted as noto- 
rious evidence of possession as cultivation 
or fencing in an old, settled country 1112 

A tenant in possession under a defective 
title from the commonwealth is entitled to 
the full value of his improvements 905 

ELECTIOK" OF REMEDIES. 

Where timber cut upon public lands will- 
fully, fraudulently, or negligently is made 
into saw logs, tlie government may elect to 
replevy such logs, or sue in trover for their 
■value as such 767 

EMBARGO A.'NB I3"0]SriNTER- 
COTJRSE. 

Voluntary arrival at port of destination, 
though without breaking bulk, constitutes 
an importation 925 

Goods placed on board witji intent to im- 
l)ort them are forfeited, irrespective of own- 
ers' intention to violate act 925 

The informer should be named as a party 
to the information, and the judgment should 
ascertain and decree his share 811 

Procedure on seizure and information . . 811 

EMINENT DOMAIN. 

A railroad or canal for the conveyance of 
the public and their goods generally, on pay- 
ment of reasonable and uniform tolls, is for 
a public iise 821 

Property destroyed by city officers to stay 
the progress of a conflagration is not i^rivate 
property taken for public use 1038 

An act incorporating a company to build 
a railroad, and providing for the assessment 
-of damages to the owners of land through 
which it passes, held not unconstitutional. , 821 

The obligation to make compensation is 
concomitant with the right to take private 
property for public use 821 

The payment for land taken must be si- 
multaneous with the disseisin and the appro- 
priation 821 
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The mere entry on land for the purpose 
of making a survey of a road is not a tak- 
ing requiring compensation to be made 821 

A law is not void because it contains no 
provision for compensation for property tak- 
en, or the mode of ascertaining it, where a 
subsequent law contains such provision 821 

But its execution will be enjoined till 
such provision is made by law and the com- 
pensation paid 821 

Contractors of the government held to de- 
rive no power, by virtue of their contract, 
to take private property, or apply the same 
to fulfill their contract obligations, without 
the owner's consent , 1190 

EaUIT"Y. 

lielief will be given in equity if it be not 
complete at law 1076 

Equity has jurisdiction of a bill by bond- 
holders to enjoin railroad commissioners 
from putting in force a statute alleged to be 
unconstitutional, and injurious to their 
rights 816 

Where a contract is not enforceable at 
law, and there is a fund to which the cred- 
itor has a right to resort, equity will relieve 30 

A delay of 36 years to enforce a ferry 
right adversely used by another will bar re- 
lief in equity 1076 

A claim is rendered stale after 10 years 
from removal of involuntary disability of 
infancy, notwithstanding further disability 
of coverture 38 

ESCROW. 

A promissory note delivered in escrow 
held valid in the hands of the payee, al- 
though agreement not complied witn 880 

ESTATES. 

The tenant for life is bound to keep down 
the interest on an incumbrance on the en- 
tire estate, but not to pay any part of the 
principal 1003 

ESTOPPEL. 

Estoppel by a former suit is not available 
unless alleged in anticipation of the de- 
fense 675 

A person who, by overt act, deprived 
himself of the legal capacity to do an act, 
held estopped from denying 'that he had 
such capacity 687 

EVIDENCE. 

Judicial notice. 

A federal court will take notice of the 
organization of a state court to uphold a 

certificate to a copy of a record 212 

Best and secondary. 

An affidavit of loss and inability to pro- 
duce a paper after the use of due diligence 
is suflieient to let in secondary evidence of 
its contents 1108 

Documentary. 

Act May 26, 1790, prescribing mode of 
proving judicial records of a state, does not 
apply to their use in federal courts 212 

Copies of accounts certified by notary pub- 
lic, though admissible by law in state court, 
held inadmissible in federal court 100 

A register of the treasury department is 
not authorized to certify to copies of papers 
on file in his oflice GS7 

Defendant's book of account of original 
entry in his own handwriting is not evi- 
dence for him 236 

A cheek book competent but for certain 
interpolations is admissible 16 
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A testamentary declaration of master of 
■vessel, though not under seal, held admissi- 
"ble in evidence 557 

Parol, etc., affecting writings. 

A bill of lading and invoice may be con- 
■tradicted both as to genuineness and truth. 55 ( 

JDeeiarations : Admissions. 

Declarations of the seller prior to the 
making of a bill of sale are admissible to • 
prove it fraudulent as to creditors 1069 

AYhat a party has said on one day against 
his interest cannot be explained by declara- 
tions on a subsequent day 699 

A testamentary declaration Jicld admissi- 
l)le, though impeaching negotiable paper 
-signed by the declarant 557 

At former trial and in another suit. 

Evidence of deceased witness' testimony 
-at former trial must be of his very words. . 212 

No one can take the benefit of a verdict 
or of depositions who would not have been 
prejudiced by them had they been other- 
wise • 993 

CJompetency: Relevancy: Materiality. 

A power to release a debt cannot be 
proved by general reputation 212 

Evidence of similar previous fraudulent 
ti'ansactions with third persons is admissi- 
ble on the question of fraud in a particu- 
lar transaction 96S 

EXEGUTIOIJ". 

An execution issued before the expiration 
of 10 days from the judgment will be set 
4iside on motion 787 

The fact that plaintifE failed to return 
■certain securities taken for the debt will 
not prevent his proceeding with execution 
where the condition on which they were 
given was not performed by defendant 693 

A second execution levied during suspen- 
sion by order of the creditor of the first exe- 
-cution takes precedence 290 

A judgment of a justice of the peace can- 
not be seized and sold under a fi. fa. issued 
T)y a justice of the peace 1055 

EXEC5UT0RS AliTD ADMHSTIS- 
TEATOBS. 

An administratot appointed in another 
'State may intervene in behalf of his intes- 
tate 918 

A person receiving letters testamentary on 
.a will duly proved is authorized to per- 
form every act proper for an executor, not- 
"withstanding the pendency of a question 
relative to the validity of the will — 1128 

An executor held entitled to expenses in 
-supporting in good faith the probate of a 
will subsequently declared invalid, and to 
■commissions for managing the estate while 
in his hands 1128 

Letters granted in New York upon a sug- 
gestion of assets found will enable the ad- 
ministrator to recover assets in the District 
of Columbia, under Act June 24, 1812. § 11. 769 

One administrator may release or dispose 
•of the estate without the other 993 

JMoney received by defendant, for the es- 
tate of intestate, in the fir'^t administrator's 
lifetime, may be recovered as assets in an 
-action by a subsequent administrator 769 

Construction of 1 Rev. Code N. C. c. 65, 
In relation to the limitation of actions 
against executors and administrators 834 

Executor and trustee paying money to re- 
mainder-man through his counsel is charge- 
able with his knowledge as to bankruptcy 
niroceedings against remainder-man 57 



EXEMPTIONS. 

Page 
See, also, "Bankruptcy." 

A merchant is entitled to an exemption 
of implements or stock in trade, given "any 
mechanic, miner, or other person," 488 

The right of exemption attaches, as 
against partnership creditors, to partnership 
property transferred to one of the partners 
after dissolution 488 

EXPRESS COMPAHSriES. 

Express company Jteld not liable for de- 
livery by the agent of a railroad company, 
who was also its agent, of goods shipped by 
freight, and consigned to the shipper, but 
marked upon the railroad receipt to be de- 
livered to another, against whom a draft 
was drawn and sent to the agent by ex- 
press, with the receipt, for collection 667 

FACTORS AND BROKERS. 

The undertaking of a factor is merely a 
guaranty of payment of the debt of the buy- 
er, and it is not collateral within the stat- 
ute of frauds 1159 

AH moneys advanced by the factor on 
account beyond the amount agreed consti- 
tute a present legal debt giving a present 
legal right of action..". 1159 

In an iiction to recover such surplus the 
factor will not be compelled to offset it 
against immature acceptances and bills for 
the principal upon which he is liable 1159 

A principal procuring and receiving the 
benefit of advances cannot object that they 
do not comply with the agreement of the 
factor 1159 

FERRY. 

A ferry right (in Indiana) may be as- 
signed ; . . . . 1076 

The ferry right is an incorporeal heredit- 
ament, it grows out of the soil, and may 
be granted the same as a rent or an ad- 
vowson 1076 

The grantor of land excepting the right 
of ferry has a right to use the soil for a 
feri-y way, and may enjoin obstruction 
thereof 1076 

FISHERIES. 

The first iron placed gives title to the 
whale, whether attached to the boat or not, 
though the whale is killed by the crew of 
another vessel 1002 

The compact between New Jersey and 
Pennsylvania recognizes the right of fishery 
in riparian owners on the Delaware 221 

The right to the bed of the Delaware 
river was originally in the crown, and the 
compact of the'New Jersey proprietors of 
1676 did not give a common right of fish- 
ery therein 221 

The legislature of New Jersey has power 
to regulate fisheries on the Delaware, by 
prohiibiting the exercise of a common-law 
right 221 

Neither the state nor federal constitu- 
tions secures a. common right of fishery in 
the Delaware to the people of New Jersey 221 

Construction of New Jersey laws regulat- 
ing fishing on Delaware river 221 

FRAUD. 

Parol evidence is admissible in all cases 
to establish fraud 968 

Collateral facts are admissible to estab- 
lish intent or guilty knowledge where ma- 
terial to the issue of fraud 968 
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FKAITDS, STATUTE OF. 

Page 
Agreement to extend time of payment 
of debt secured by deed of trust need not 

be in writing 314 

A verbal promise to a dying person by 
heirs to convey his property in a certain 
way is void under the statute of frauds, 
and is not enforceable in absence of fraud 38 



FRATJDULENT CONVEY- 
ANCES. 

See, also, "Banliruptcy." 

It is not necessary that the wife should 
have known of the fraudulent intent of the 
husband, to make void a voluntary convey- 
ance to her 52 

Delay of 18 months to record deeds of 
conveyance to wife through third person 
hchl a badge of fraud 52 

A voluntary conveyance to wife through 
a third person held void 52 

The wife acquires no separate rights in 
a homestead purchased in fraud of credit- 
itors 895 

GKANT. 

A state grant of a right to mine phos- 
phate rock for a certain royalty held not 
exclusive. (Act S. C. March 1, 1870.) 1165 

The "general title" of sutler, derived 
from Gov. Micheltorena, held valid *236 

GTJABANTY. 

A guaranty made subsequent to the con- 
tract must be founded on a distinct con- 
sideration 12 

A letter of credit to a particular firm 
is not binding if the purchase be made of 
other persons 695 

But the guarantor is liable if the goods 
were purchased in his name, and he exam- 
ined and approved the invoices 695 

In such case no notice of the acceptance 
of the guaranty is necessary 695 

To charge a guarantor on his principal's 
failure to deliver flour, a demand when 
due must be made, and a reasonable notice 
of failure to deliver given 12 

A declaration on a guaranty held not de- 
nnm-able because it failed to allege steps 
taken to collect securities 178 



GUARDIAN AND WARD. 

The father, if guardian, must support his 
child if of sufficient ability, but it is within 
the discretion of the court to allow him 
compensation out of the estate 1003 

A guardian who used the ward's estate 
as if it were his own, filing neither in- 
ventory nor account, must pav interest on 
its value 1003 

A ward (in Jlississippi) is not concluded 
by his guardian's annual account, filed and 
passed upon, without notice by the probate 
court, during his infancy 1003 

The whole administration is subject to 
challenge and examination upon filing the 
final account 1003 

The Mississippi statute creates the rela- 
tion of creditor and debtor between the 
ward and guardian on the latter's failure 
lo account to the ward on his arriving at 
age 1003 

Tlie pendency of the settlement of the 
guardian's accounts does not preclude the 
ward from proving a claim in the probate 
court 1003 



HABEAS COBPTJS. 



Page 



The president has no constitutional pow- 
er to suspend the privilege of the writ of 
habeas corpus, at any time, without au- 
thority of congress 159 

The power to issue the writ may be exer- 
cised by the judge at chambers 

212; contra. 159 

The proviso in section 14 of the judiciary 
act restricts the issue of the writ only in 
cases of state prisoners 212 

The judge of the court which the grand 
jury attended is to make the order for the 
discharge of prisoners against whom no in- 
dictment is found. (Act 1863, c. 81. §3.).. 752 

Where the prisoner is beyond the juris- 
diction, and an order for his discharge on 
habeas corpus would be ineffectual, it 
should not be granted 150 

The marshal's statement on return of the 
writ that he had disobeyed it, and deported 
the prisoner in accordance with instructions 
from the secretary of war, is a sufficient 
return 159 

A warrant of commitment must be under 
seal, and show a charge upon oath 204- 

If commitment be informal or insufiicient, 
prisoner will be discharged, but recommit- 
ted in proper form if there be sufficient 
cause 204 

A former conviction and a statute of 
limitations, being matters of defense, and 
not affecting the jurisdiction, cannot be in- 
quired into 796 

The only questions to be determined 
where it appears on the return that peti- 
tioner is held for trial by naval court- 
martial are whether the court has jurisdic- 
tion and is proceeding regularly 796 

Certiorari issued on request of prisoner 
to committing magistrate to certify pro- 
ceedings 204 

HOMESTEAD. 

Where a leasehold is not susceptible of 
division, the debtor may retain $1,000 out 
of its proceeds, under laws 'of Jlissouri in 
force in 1864 26 

HUSBAND AND WXFE. 

A married woman is bound by articles of 
copartnership signed in her name by her 
husband, by her authority 292 

A married woman, member of firm, rep- 
resented therein by her husband, is not lia- 
ble as a partner in new firm continuing old 
business after limitation of copartnership, 
without her consent 292 

It is only by statute that the wife's rights 
and liabilities are enlarged, and only to the 
extent specified therein 1101 

The statute rendering the separate prop- 
erty of the wife liable for her contracts 
must be strictly consti'ued 1101 

The wife cannot, as a general borrower 
of money, bind herself so as to render her 
separate propertj' liable, no matter for what 
purpose the money may be afterwards ap- 
plied 1101 

The meaning of the words "for family 
supplies or necessaries," as used in the stat- 
ute, validating the wife's contract, defined.llOl 

INDEMNITY. 

A judgment obtained by the obligee of a 
bond of indemnity against the debtor is con- 
clusive on the surety, except in case of 
fraud or mistake 263, 265 

A breach alleged in the terms of the bond 
is suflicient 2G5 

A set-off of notes subsequently acquired 
by the surety cannot be pleaded as an off- 
set against the creditor's demand 263 
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Equity may inquire into the motive of one 
seeliing an injunction • S21 

The kind of injury impending, and the 
degree of its danger as a ground for an in- 
junction, considered • S21 

A proceeding to collect by distress the 
penalts^ provided for selling lottery tickets 
without having paid the tax will be en- 
joined 909 

It is no objection to the granting of an 
injunction that defendant acts under the 
authority of the law, if it is unconstitu- 
tional or he exceeds or abuses his power. . S21 

But in such case it will only be granted 
when- the right is dear 821 

Notice, previous to motion for an injunc- 
tion, required by Act March 2, 1793, § 5, 
may be waived by appearance and filing an- 
swer 1158 

The application should contain a descrip- 
tion of the property sought to be protected, 
and appropriate allegations of the danger 
or loss impending^ 534 

To show waste, affidavits are admissible, 
on motion for a preliminary injunction, 
even after answer filed 1158 

Allegations upon information and belief 
merely, unsupported by other proof, are not 
sufficient to sustain an injunction 733 

A petition in bankruptcy cannot be tested 
on an ai>plication for an injunction 534: 

An injunction will be dissolved where it 
appears that complainant has been guilty of 
intentional delay in prosecuting his cause. .1158 

The right to an account in patent and 
copyright cases does not depend upon the 
right to an injunction 685 

An assignee in insolvency in one state 
cannot avoid a conveyance of personalty in 
another state, good as against the insolvent, 
but invalid against creditors, under the 
laws of the latter state 311 

A discharge of defendant under an insol- 
vent law of the state where the contract is 
made, after the bail bond has been assigned 
to plaintiff, will not release the surety 784 

I]SrSTIRA]SrOE. 

Premium not required by policy to be 
paid in money may be paid by act of agent 
in accepting responsibility of third person. . 229 

Act of agent in accepting responsibility 
of another for premium held to be ratified. . 229 

A loss by fire communicated from an- 
other building set on fire by Union forces, to 
prevent stores falling in the hands of at- 
tacking rebels, held not caused by an unlaw- 
ful and rebellious attack on the city, within 
the meaning of a proviso *871 

Acceptance from a mortgagee of the re- 
newal premium is a ratification of an as- 
signment of the policy to him without the 
insurer's consent 388 

A conveyance of the fee by the mortgagor 
to the mortgagee will avoid a policy to the 
mortgagor, though the insurer previously 
consented to an assignment of the policy. . . 388 

It seems that enuity will relieve against 
a forfeiture from inability to pay premiums 
caused by the Civil War, and reinstate the 
insurance on payment of all premiums, with 
interest 430 

A reply to a letter askinc a continunnce 
of insurance suspended during the Civil 
"War that the policy is forfeited dispenses 
witli tender of premiums 430 

Erroneous affidavits of loss will not pre- 
vent recovery unless willfully false 318 

Delay in furnishing proofs of loss and 
value will not prevent recovery unless 

fraudulent 318 

Bfed.cas. — 77 
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Notice of loss to agent of insurer, in ab- 
sence of knowledge of revocation of his 
agency, is notice to insurer 229' 

Provisions for notice and proofs of loss 
are for insurer's benefit, and can be waived. 229' 

The giving of proofs of death is not a 
"condition" of the policy, within a provi- 
sion that a w^aiver must be made at the 
head office, and signed by an officer 288 

An offer to compromise a suit is a waiver 
of proofs 288 

Repudiation of liability for loss waives 
objection to notice of loss and the necessity 
of furnishing proofs 229 

A parol assignment of the right of action 
on a fire policy after a loss is sufficient 229 

Proposals, answers, and declarations, 
made a part of the insurance policy by its 
exi)ress terms, must be stated in the com- 
plaint in an action thereon 338" 

Under a general denial, defendant cannot 
prove a breach of any conditions other than 
such as are conditions precedent to plain- 
tiff's right to recover 229' 

INTEREST. 

Interest does not accrue during the Civil 
"War between the parties thereto 364 

For the purpose of computing interest, 
the Civil War, so far as Virginia was con- 
cerned, terminated on the establishment of 
the government at Richmond, May 26, 1865. 365 

An open accoimt does not carry interest, 
but interest may be given as damages in 
an action thereon 457' 

A jury may give interest as damages after 
six months, in an action on an account for 
goods sold, where the custom was to charge 
interest after six months from the sale. . . . 45T 

IWTERlSrAIi REVENTJE. 

Authority of supervisor to issue summons 
to produce books and papers, made coexten- 
sive with that of assessors (Act July 20, 
1S6S), is not affected by subsequent trans- 
fer of assessor's authority to collectors. . , . . 20 

A summons issued to a person not en- 
gaged in a business particularly affected by 
revenue laws must be limited to books and 
papers concerning the subject of investiga- 
tion, and describe them with reasonable 
certainty ■. 20 

Summons reciting appropriate statute and 
section as authority need not refer to sec- 
tion of Revised Statutes embodying it 20 

Adjournment of hearing does not necessi- 
tate a new summons 20* 

Order for attachment for failure to obey 
summons to produce books and papers will 
be conditional 20> 

The term "distilled spirits" (Rev. St. §§ 
3289, 3299) includes all spirits which have 
been distilled, whether they have been sub- 
sequently rectified or not. 109S^ 

The fact that a person has, in good faith, 
made advances upon distilled spirits, is no 
defense to an action for their forfeiture. . . .109S 

Testator died in 1847. Plaintiff came in- 
to possession in 1867, under his will, after 
the death of the first life tenant. Held, 
that she was liable for the succession tax., 
(Act June 30, 1864.) S95 

JUDGMENT. 

Eendition and entry. 

Judgment in vacation cannot be entered- 
unless in pursuance of a positive statute, 
whose provisions must be fully complied 
with Sol 

The authority to confess judgment, in 
Wisconsin, must be in the statutory form, 
and be produced before the officer. ...,,... 851 
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A court of the United Slates is not em- 
powered to grant a nonsuit in a case where 
evidence has been talien 977 

Operation and efifeet. 

A judgment in attachment is not to be 
treated as a nullity because the affidavit 
does not appear in the record 362 

A decree of a state court awarding cus- 
tody of children on divorce of parents can- 
not be questioned collaterally 212 

A decree of divorce providing that it may 
be modified upon application of either party, 
on sufficient cause shown, is not a tempo- 
rai-y decree, and the presumption that it 
remains unchanged can only be overcome 
bv record evidence 212 

'The decree of the Pennsylvania orphans' 
court settling a deceased guardian's ac- 
count, the subsequent guardian of the in- 
fant being a party to the controversy, is 
conclusive ''*^ 

A judgment of a foreign court of ad- 
miralty can be impeached only for fraud or 
want of jurisdiction 11S4 

To hold a sentence of a foreign court in 
T-om conclusive on the parties, personal or 
public notice to the parties and proper judi- 
cial proceedings must appear 1184 

T'he lien given upon the docket of a judg- 
ment (Civil Code Or. § 266) arises from 
the docketing, and not the judgment 1091 

A judgment which by its terms cannot be 
enforced against the property of a party 
cannot become a lien thereon. 1091 

The enti-y of a judgment cannot be re- 
ferred to for the purpose of supplying omis- 
sions or explaining ambiguities in the dock- 
et from which the lien arises by statute. .1091 

If, from the whole entry of the docket, 
the amount, date, parties, and court ap- 
pear, it will be held sufficient 1091 

A judgment of a justice of the peace, 
unlike a judgment of a court of record, is 
not entitled to priority in payment 310 

Amendment. 

An entry on the clerk's docket, after judg- 
ment, intimating that it is for the use of 
a third person, cannot be stricken out after 
the term 1146 

Judgment not opened after the term to 
permit retaxation of costs 570 

Relief against: Opening: Vacating. 

An injunction will be granted as to por- 
tion of judgment recovered by surprise 
against foreigners though plaintiffs acted 
bona fide •' • • 90 

Equity will not relieve from a judgment 
nt law unless it appear that it is unjust and 
inequitable, and ought not to be enforced. .llo9 

Wrongfully depriving a debtor of an op- 
portunity of making a defense is no gi'ound 
of the relief in equity from a judgment at 
law unless a defense, apparently, would 
have been available 1159 

A judgment at law will not be enjoined 
to await the recovery of unliquidated dam- 
ages by the debtor against the creditor un- 
less good gi'ound exists to believe that the 
former would not be able to obtain pay- 
ment of his recovery 880 

On motion by defendant to vacate a judg- 
ment, the court may, the proper papers be- 
ing before it, render a new judgment and 
issue execution 857 

JTTR'Y. 

No peremptory challenges are allowed 
where a jury has already been struck on 
both sides • ■ • • ^ -^ 

The provisions of Act March 3, I860, 
as to waiving a jury, do not extend to dis- 
trict courts 574 



LAI^DLORD AND TENAISTT. 



A landlord does not lose his lien by a note 
taken for rent, which is not paid at matu 
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The landlord of an assignor for the ben- 
efit of creditors is entitled to his rent out 
of the proceeds of a sale by the trustee, 
turned over to an assignee in bankruptcy. .1086 

A lessor cannot recover, in an action for 
use and occupation, the rent of his tenant 
after his title ceased by a sale, though the 
tenant did not attorn to the vendee 593 

Landlord held entitled to recover in eject- 
ment without demand, where rent was in 
arrear, under a lease giving a right of re- 
entry for nonpayment of rent *1137 

LARCElSnr. 

Value of stolen coins need not be averred 28 
Averment that coins stolen were the 
"goods and chattels" of the prosecutor is 
sufficient averment of ownership 28 

liTBEL AWT) SLANDER., 

Evidence of words spoken in the second 
person will not support an averment of 
words spoken in the first person 425 

LIMITATION OF ACTIONS. 

Limitation in admiralty is determined by 
the wants and convenience of commerce 
and the analogies of the local law of limita- 
tion 696 

The limitation law became effective as to 
nonresidents by Act Ark. Jan. 14, 1843. .1108 

Consti-uction of such act as to written ob- 
ligations 1108 

The statute of limitations in Indiana does 
not run against nonresidents; but the com- 
plainants may be barred by lapse of time. .1076 

Code Proe. N. Y. § 100, construed with 
reference to its applicability to foreign cor- 
porations 735 

Act N. Y. 1788. held not invalid as apply- 
ing to existing actions 791 

The formal renewal of a note given by 
a husband to his wife's brother, in trust for 
the wife, with privilege of renewal for one 
year, is unnecessary 16 

In New York the fact that the defendant 
is a corporation of another state is a legal 
answer to a plea of the statute of limita- 
tions • ''^35 

An allegation in a replication that de- 
fendant corporation was out of the state 
when the cause of action accrued is a suffi- 
cient legal answer to the plea that the ac- 
tion did not accrue within six years; but 
otherwise with an allegation that defendant 

"is" a corporation existing under the law of ^ 

another state 735 

LITERARY PROPERTY. 

Irrespective of statute, an author has no 
exclusive right to multiply copies or control 
subsequent issues after the first publication 
of his work 977, 988 

MALICIOUS PROSECUTION. 

To maintain the action, both malice and 
want of probable cause must concur; but 
malice may be inferred from want of prob- 
able cause 700 

The advice of counsel is only admissible 
in evidence when given before the com- 
mencement of the suit, and accompanied 
with a statement of the facts upon which 
it was given 700 
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Mandamus is the proper remedy for fail- 
ure or refusal of county court to assess a 
tax, as provided by law, on lands made lia- 
ble for local improvement 910 

MARINE nsrSITRAKrCE. 

It is only an honest effort to obtain full 
disclosure and a communication of all facts 
obtained that will relieve assured from a 
charge of misrepresentation or conceal- 
ment 329 

A seizure made bona fide upon reasonable 
grounds, however unfounded in fact, held 
within the exception of a loss from seizure 
or detention on account of illicit or prohib- 
ited trade 1184 

Survey at port of delivery is not neces- 
sary to maintain action for an average loss. 241 

To recover an average loss, held that 
plaintiff need not produce invoice or prove 
prime cost of goods 241 

If deviation was not within purposes, and 
for objects, authorized by usage, the in- 
sured cannot recover 241 

A stoppage or deviation to save property, 
but not to save life, will discharge the in- 
surer 838 

A stoppage to save lives in jeopardy or 
property in extraordinary hazard is' not a 
deviation 932 

MARITIME LAW. 

Tlie custom of a particular port, embra- 
cing an entire business, held to supersede 
the general maritime law 1002 

MARITIME LIENS. 

Want of jurisdiction to enforce lien in 
particular locality not fatal to its existence. 918 

The builder of a foreign vessel has a lien 
for work and materials 68 

A vessel is not chargeable with supplies 
in a foreign port unless furnished on her 
credit and an apparent necessity existed 
therefor *1088 

Lien not valid beyond the termination of 
voyage for which supplies were furnished. . 918 

Owners of cargo disposed of in foreign 
port to raise money for necessary repairs 
have lien upon vessel for value of goods at 
destination 918 

Work done upon a vessel in the dry dock, 
in scraping her bottom preparatory to cop- 
pering, is not of a maritime character 1136 

The master of a vessel which brings to the 
United States the crew and a portion of a 
wrecked vessel has a lien on the property 
for the freight, but not for passage money 
of the seamen .1122 

A lien given by local law upon a vessel 
for supplies and materials furnished in a 
home port outranks a mortgage lien 1134 

Seamen are not entitled to a lien for an 
increase of wages in an intermediate port 
prior to that of creditors for advances 722 

As between claimants of same class last 
furnisher of supplies sometimes preferred 
to the first 918 

Libel by firm of three members against 
vessel in which two of them owned an inter- 
est cannot be maintained 256 

Sale of a vessel on credit does not destroy 
a material man's lien 68 

A sale of a vessel by a state court is sub- 
ject to prior maritime liens in the purchas- 
er's hands 817 

The district court in admiralty in Penn- 
sylvania will take jurisdiction of claims for 
worlc and materials furnished to a domestic 
ship, the local law giving a lien therefor 876 

Parties may be paid out of surplus on pe- 
tition, though they could not sustain an 
original action in rem. 918 
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The proceeds of a sale may be appropriat- 
ed in payment of liens on the original prop- 
erty other than that under which it was 
sold, but not of debts arising on personal 

contracts ' 1122 

A creditor of libelant to whom money in 
court has been decreed to be paid cannot 

compel its appropriation to his debts 1122 

Lien of a material man is assignable. .... 918 

Married "Women. 

See "Husband and Wife." 

MARSHAL. 

The acts of the marshal after the appoint- 
ment of a new one, and befwe he received 
notice thereof, are good .1062 

A marshal selling under a vend, ex., has 
no power to pay arrears of taxes out of 
the proceeds of other property sold under 
the same writ 694 

Fees, when not regulated by law, are to " 
be allowed upon the principles of a quantum 
meruit 975 

In case of dispute the matter will be re- 
ferred to an auditor 975 

The marshal has no right to the fees pro- 
vided by law in case of settlement where 
the settlement is made before the claimant 
appears in court 848 

A marshal who takes sureties not free- 
holders on a replevin bond (in Indiana) is 
liable on their failure 457, 460 

A declaration in an action against a mar- 
shal for neglect to make the money on a 
judgment must negative every presumption 
of duty on his part 457 

An averment that the marshal took insol- 
vent sureties, and not freeholders on a re- 
plevin bond, is sufficient to charge him .... 457 

MECHANICS' LIENS. 

On "factory and other buildings" will 
not include machinery or fixtures or sup- 
ports therefor, not necessarily connected 
with or forming part of building 69 

Promissory notes, transferred or discount- 
ed, and taken up on maturity by payee, will 
not be treated as payment. 69 

MORTGAGES. 

A deed absolute may, on bill in equity, 
be shown to be a mortgage, by evidence 
of the circumstances under which it was 
given and subsequent transactions and ad- 
missions between the parties 244 

A grantee assuming a mortgage is liable 
to the mortgagee both in equity and at 
law, and cannot be released without the 
consent of the mortgagee 317 

In such case the mortgagee will be enti- 
tled to a deficiency decree against him on 
foreclosure 461 

The bringing of a foreclosure suit is a 
sufficient acceptance of the grantee's prom- 
ise 461 

A power in a mortgage to sell the mort- 
gaged property is a matter of contract, and 
will not be overthrown by the court. ..... .1056 

A mortgage to secure a debt executed by 
public act according to the law of Loui- 
siana, although it imports confession of judg- 
ment, and there is a statutory remedy on 
it, may be enforced by suit in equity 186 

MUNICIPAL CORPORATIONS. 

Counties and towns are, as to their cor- 
porate existence, completely within the con- 
trol of the legislature 30 

What constitutes buying up "any pro- 
vision or article of food coming to mar- 
ket^' 962 
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A warrant for the violation of a by-law 
and the judgment thereon should specify 
the by-law and the manner of Tiolating it. . S91 

Statutory authority to blow iip buildings 
to prevent the spread of fire, when consent- 
ed to by certain officers, does not render the 
city liable for buildings blown up without ^^ 
such authority 10o7 

The liability of a city for buildings de- 
stroved to stay the progress of a fire is 
wholly statutory, and plaintiff must bring 
his case strictly within the statute to sus- 
tain a recovery 1038 

A city may be liable for the Avrongful 
acts of its officers where, if not wholly 
ultra vires, they were expressly authorized 
by the governing body, or were within the 
scope of their duties, and subsequently rat- 
ified 1038 

No action at law can be maintained 
against a town which has been obliterated 
by legislative act. 30 

A contract entered into by a town is not 
destroyed and annulled by its subsequent 
obliteration by legislative act 30 

Municipal corpoi'ation to which the ter- 
ritory of another is assigned, on its being 
ligislated out of existence, must pay its 
existing debts in the ratio of territory ob- 
tained t 30 

Municipal bonds, though issued in viola- 
tion of a condition that they should only be 
issued upon a certain amount of work being 
done, are enforceable in the hands of inno- 
cent purchasers 732 

ISTAVIGABLE "WATERS. 

The common-law rule that rivers are only 
navigable where the tide ebbs and flows is 
not applicable in this country 1076 

The proprietors of New Jersey had no 
right in the Delaware river beyond low- 
water mark 221 

NEGLIGENCE. 

The failure of a pedestrian to use rea- 
sonable care and caution in crossing a 
Biwing bridge will prevent recovery for his 
death, even though the city was negligent. .1196 

NEW TEIAL. 

Not granted where construction given by 
jury to the evidence appears to be con- 
sistent with the justice of the case 559 

A verdict awarding excessive damages 
may be set aside in the discretion, of the 
court 760 

Granted where special verdict is ambig- 
uous or uncertain 144 

A verdict not founded upon either of 
two distinct grounds claimed, but partly up- 
on both, will be set aside 361 

A verdict will be set aside for a mis- 
direction which might have noticeably af- 
fected it 604 

The reliance of counsel upon an obiter 
dictum is no ground of awarding a new 
trial 1031 

Where damages are excessive, the court 
may allow plaintifE to remit the excess .... 760 

NOTICE. 

Publication "once a week, for three suc- 
cessive weeks," — meaning of . . . . ." 121 

OFFICE AND OFFICER. 

The presumption of law in favor of the 
innocence of a public officer charged with 
fraud may be overcome by proof of previ- 
ous delinquencies of a similar nature 968 
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The sureties on an official bond are lia- 
ble for noncompliance with subsequent as 
well as past laws, or orders justified by law. 860 

The rule that payment is to be applied to 
the oldest debt if the debtor gives no direc- 
tions is applicable to the liability of sureties 
on successive bonds 860 

PARTIES. 

Bill to obtain benefits of verbal promise 
to dying ijerson by heirs to convey his prop- 
erty in a certain way must make executors 
or administrators parties 3S 

All persons whose interests will be af- 
fected should be made parties unless with- 
out the jurisdiction of the court, when such 
fact should be stated 1076 

Where the proper parties are not made, 
the court will suspend decree to bring them 
in 1076 

An objection to the competency of an ad- 
ministrator as a party claimant must be 
taken on his appearance 918 

An objection that some of plaintiffs have 
no interest cannot be made at the hearing. .1076 

That persons are unnecessarily made de- 
fendants does not oust the jurisdiction as to 
those who are properly before the court. • .1070 

PARTNERSHIP. 

A.n agreement which does not provide for 
sharing in the profits does not constitute a 
partnership 757 

The receipt of a stated portion of the 
profits of an enterprise as compensation 
for services will not alone constitute the re- 
cipient a partner 349 

An agreement to contribute capital or la- 
bor to carry on a business with equal par- 
ticipation in the profits will constitute a 
partnership as to third persons, although the 
agreement expressly stipulates to the con- 
trary, and although such third persons had 
no knowledge of the actual relation 349 

Holding one's self out to the world as a 
partner will make him liable as such to one 
who may be inferred to have knowledge 
thereof, though he in fact has no interest in 
the concern 176 

Agreement between owners of tug and 
barge to operate them jointly in the freight- 
ing business, profits to be shared in propor- 
tion to the stipulated values of the vessels, 
constitutes a partnership 1024 

To rebut declarations, as conducing to 
establish a partnership in fact, a parol con- 
tract between the parties may be proved. . 176 

The assignment of all the interests in a 
firm to a copartner carries the right to the 
exclusive use of a firm trade-mark 549 

Dormant partners need not give notice of 
the dissolution of the firm 349 

Admissions of a partner after dissolu- 
tion are inadmissible to charge the firm. . . 455 

Action for goods sold belonging to a part- 
nership, of which defendant was ignorant, 
must be brought in the name of all the 
partners - 231 

PATENTS. 

The power of congress. 

A retrospective act giving a patent for 
an invention already in public use is within 
the power of congress 648 

Congress may, by special act, grant an 
extension of a patent which has been once 

renewed • 729 

Nature of tlie grant. 

The exclusive grant in a patent is the 
construction and use of the thing patented. 109.5 

Patents, being granted to promote science 
and the liberal arts, and not as monopolies, 
' are to be liberally construed 648 
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An act giving a patent will not be con- 
strued to operate retrospectively unless 

such construction is unavoidable 648 

An invention secured by patent cannot be 
taken by the government without compen- 
sation 1100 

Patentability. 

The application of a principle to some 
practical and useful purpose, and not the 
princple itself, is patentable 96 

A new and patentable use suggested in 
the specification does not prevent the in- 
vention being anticipated by a prior ma- 
chine of substantially the same construc- 
tion 945 

A new application of a principle not pro- 
ducing a new result is not an invention. . 671 

The true criterion of mechanical equiv- 
alence is identity of pui-pose, and not of 
form or name 997 

The substitution of a wheel and axle for 
a screw held not to constitute invention. .. 653 

The change of lateral motion from one 
part of a machine to another held no inven- 
tion 653 

Experiments of others not resulting in 
discoveiT are no bar to a patent 96 

The question of novelty is to be settled 
by a comparison of prior machines with the 
machine patented, rather than the machine 
in use 59S 

The question of novelty does not depend 
upon comparative value 675 

Superiority over prior invention is proof 
tending to show novelty 441 

A combination of old devices, involving 
only mechanical, and not inventive, skill, 
is not patentable 610 

A combination producing a new and use- 
ful result, though of old devices, is patent- 
able SS6, 997 

A combination may be legitimate when 
all the elements perform their several func- 
tions in immediate succession 441 

"Useful invention" means an invention 
which may be applied to a beneficial use 
in society, in contradistinction to one in- 
jurious to the moral health or good order 
of society 37 

In determining whether an invention is 
useful, it is immaterial whether its utility- 
be general or limited 37 

The patent raises the presumption of 
utility 96 

Who may obtain patent. 

Improvements introduced by workmen 
without patentee's knowledge cannot be 
appropriated by him 959 

Act Aug. 29, 1S42, § 7, applies to design 
patents S83 



Prior public use or sale. 

Public use prior to discovery by patentee, 
however limited, if other than experimental, 
defeats patent 37, 944 

Neglect to apply for a patent within two 
years after a sale or public use is fatal- . 675 

"Public use" for more than two years 
which will defeat a patent, means Tise in 
public not necessarily use by the public. . 537 

Public use more than two years be- 
fore application, if in good faith for ex- 
perimental purposes, will not avoid the pat- 
ent 441 

The two-years public use must be dated 
back from original application, and not 
from amended specification, 26 months 
later, where there is no evidence of aban- 
donment 96 

A technical withdrawal of the first ap- 
plication, is not necessary to interrupt the 
continuity between it and a succeeding one. 320 

Continuity of successive applications is a 
question of fact 320 

A delay of less than a year in filing a 



Page 
new application after final rejection upon 
appeal held not unreasonable 675 

A new application, made about two years 
after the first application, which was re- 
jected, amended specifications being filed, 
and finally rejected upon appeal, held to 
relate back to the prior application 675 

A patent will not be invalidated on the 
testimony of a single witness of the public 
use of an alleged prior machine some 20 
years before 590, 598 

Abandonment — Laches. 

Concealment of invention for a number of 
years will forfeit right to patent as against 
later discoverer and patentee 260 

Abandonment or dedication to the public 
may be made after patent granted 96 

An abandonment cannot be predicated 
upon two years' delay in filing the appli- 
cation, due wholly to the neglect of the 
patentee's solicitors, of which he was ig- 
norant 441 

Delay of 10 years to amend an applica- 
tion or reverse the decision of the patent 
ofiice is not excused by the fact that the 
rejection of the application was wrongful. . 320 

Undisputed acts of abandonment are en- 
titled to more weight than testimony of an 

intent not to abandon. . .^. 320 

Caveat. 

"Will not protect inventor who allows his 
invention to go into public use before appli- 
cation ' filed 96 

Application and issue. 

The applicant need not point out all pos- 
sible contrivances by which the principle 
of his invention can be applied 622 

Ambiguity and uncertainty, requiring 
conjecture to make out the true meaning of 
a claim, will invalidate the patent, regard- 
less of the question of good faith, and irre- 
spective of individual merit 610 

The new parts in a patent for a combi- 
nation with old parts must be distinctly 
pointed out 607 

The patentee is not controlled by the title 
of the patent, but only by the patent, spec- 
ifications, and drawings 96 

A patent for ornamental designs for fig- 
ured silk buttons Jteld not to cover the 
process for winding the silk upon the molds. 883 

Where the right consists in certain in- 
struments by which a thing of a particular 
structure is made, the structure or use of 
these instruments is prohibited 1095 

The failure of a machine, which it is 
claimed will turn any irregular surface or 
form like the model, to turn a square 
shoulder, is too remote a defect to destroy 
the patent 653 

Appeals from, commissioners' decisions. 

No appeal lies where the issues tried were 
the same, in effect, as those tried on a 
former interference 1053 

The court may assume that the time for 
appeal was enlarged by the commissioner. . 537 

An assignment of a reason of appeal 
must point out the precise matter of alleged 
error with such reasonable certainty as to 
satisfy an intelligent mind 537 

That a decision rejecting an application 
IS against evidence is too vague and in- 
definite as a reason of appeal. 537 

The court will consider the correspond- 
ence between the commissioner and appli- 
cant, wherein facts are stated, acted upon, 
and not denied 997 

Claim of utility not made by specification 
is of but little Nweight on question of nov- 
elty 452 

Heissue: Disclaimer. 

A reissue is valid where the only in- 
gredients which entered into the invention 
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were described in the specification and 

specified in the claim of the reissue 008 

The question whether the claim of a re- 
issue is vague and uncertain or too broad is 
one of law, to be determined by the state of 

the art - : 610 

The commissioner's decision awarding a 
reissue is conclusive in the absence of fraud 
or irregularity arising on the face of the 
papers or clear repugnance between the 

original and the reissue 441, blO 

The issue of fraud can only be raised by 
distinct and special allegations in the plea 

or answer •.• • • 610 

As to the sufiiciency of such allegations 

in general ^- •%'■/'• y ' h 

A reissue can be impeached for fraud 
only bv bill in equity in the name and by 

the authority of the United States 441 

A surrender and correction of a patent 
give effect to it in all cases of infringement 
subsequently accruing, though the patent 
was originally invalid, and will be consid- 
ered as having been made at the time it 

was originally issued 706, <29 

Extension : Renewal. 

Act June 30, 1834, granting extension of 
patent to Blanchard, held without force be- 
cause of variance in describing the date of 

the patent .' • • • • 645 

The grant of extension to Blanchard by 
Act Feb. 6, 1839, of a patent for machine 
for turning irregular forms, held valid, and 

such act construed • 648, ood 

Under such extension, assignees of the 
old patent were given equally exclusive 

privilege in the extended term 653 

An assignee or licensee of a patent or a 
machine constructed thereunder has no 
right or interest in the renewal of a patent, 
unless given by the statute or by express 

contract i* • '^9 

A person building a patented machine be- 
tween the expiration of the term and the 
granting of an extension held not entitled 
to use the machine after a second exten- 
sion, though the act granting the first ex- 
tension contained a proviso allowing the use 

of machines so constructed 628 

Assignment. 

A paper purporting to be an assignment 
of an expired patent is void as an assign- 
ment, though it may be enforced as a pow- 

er of attorney 1O8 

An assignment is rendered invalid by the 
omission to record it within three months 
(Act 1876, § 11), as against subsequent bona 
fide purchasers for valuable consideration, 

but not as between the parties 653, 1096 

An assignment, after three months from 
a prior unrecorded assignment to a third 
person, with notice, is valid .1096 

Licenses. 

The right to construct a patented ma- 
chine is distinct from a right to use it 334 

The right to use necessarily implies the 
right to repair, or, when destroyed or worn 
out. the right to purchase another. . '. 334 

Neglect to pay price for license and its 
abandonment is a forfeiture, and licensee 
is liable as an infringer 108 

The patentee has no right, either during 
the original term or the extended term of 
his patent, to a patented machine con- 
structed by another with his consent, or to 
prevent its use 502 

Surviving partner is entitled to license 
granted to the firm 84 

It is no defense by way of plea in bar to 
a suit for license fees that plaintifiE was not 
the first and original inventor 446 

Infringement of exclusive right granted 
by patentee to defendant is no defense by 
way of special plea in bar to a suit by him 
for license fees 446 



• Pag9 
License to use lield to be inferred from 
the receipt of compensation for a use ac- 
quiesced in for a long time, though the pat- 
entee at the time reserved the right to 

claim an additional compensation 640 

The patentee is estopped to deny the va- 
lidity of a transfer by a licensee where he 
has 'made settlement with and received roy- 
alties from such transferee 726- 

Sale of patented macliine or product. 

The purchaser of a machine from a pat- 
entee during his original term may con- 
tinue use during the term extended by act 
of congi-ess • ■ 651 

The sale of the product of a patented ma- 
chine is not an infringement, but, if made 
by the manufacturer, he is liable for dam- 
ages, and may be enjoined 1096 

The injunction may issue by the court 
having jurisdiction of the person, although 
the macliine may be used beyond its juris- 
diction looe 

The court will not enjoin the sale of a 
similar article under the same patent, in a 
particular district assigned to an individual, 
though manufactured in a difEerent district . 1095 

Infringement — What constitutes. 

The mere unauthorized making of a pat- 
ented machine, although it is neither used 
nor sold, is an infringement. 726 

The construction of two machines under 
authority to use one only is an infringement, 
though both were never in operation at the 
same time 726- 

The sale of an article for use in a patent- 
ed combination to persons who intend so to 
use it is an infringement, although the man- 
ufacture and sale would not per se be an 
infringement 1070- 

A patent for a particular structure intend- 
ed to accomplish a particular end does not 
import an exclusive right to every possible 
mode of accomplishing the same end 633^ 

A question of identity depends upon 
whether one machine produces the same re- 
sult by substantially the same principle or 
mode of operation as the other 633, 038 

Tests for determining the identity of ma- 
chines on questions of infringement 617 

If the mechanical combinations of the 
members of the two machines be such that 
the action and mode of operation differ, 
they are not mechanical equivalents 59S 

Hydraulic pressure operating through a 
piston rod for moving the jaw in a stone 
crusher held a mechanical equivalent for tog- 
gle levers operated by a lever and crank 
rod , 601, G02 

A change in the mode of construction 
without changing the principle, involving a 
loss of power, but gaining a quicker motion, 
will not prevent the machine being an in- 
fringement • • ^"^O 

It is an infringement to use a part of the 
invention embraced within the patent 604 

It is no defense that the particular form 
which defendant has infringed is unneces- 
sary to the operation of the apparatus o84 

Blanchard's patent for a machine for turn- 
ing and cutting irregular forms is infringed 
by a machine using the same combination, 
but which will make only wagon spokes 017 

There is no infringement of a patent for a 
combination unless all the essential parts of 
the combination are substantially imitated. 96 

A patent granted for a mere combination 
of old devices to produce a new result is not 
infringed by a production of the same result 
without using all of such devices ill 

The patentee can lawfully claim an ar- 
rangement which he uses, when used for 
the purpose for which he employs it, not- 
withstanding he disclaims such arrange- 
ment, irrespective of the purpose for which 
and the manner in which it is employed. . . 51T 
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Infringement — Remedy, generally, page 

A patentee wlio has conveyed the exclu- 
sive right to the patent within the jurisdic- 
tion of the court, with the reservation of his 
rights in suit, is entitled to damages only to 
the time of the conveyance, and not to an 

injunction 868 

Where, owing to many transfers, it is 
doubtful whether action at law for infringe- 
ment can be maintained, equity will afford 

relief 334 

Where the use of a patented machine is 
not unlawful, the patentee will be denied 
relief in equity 640 

Who liable. 

The purchaser of patented articles from 
an infringer is not liable as an infringer. . . 652 

The recovery of profits and damages from 
the manufacturers of an infringing machine 
bars a recovery from a user for its use. . . . 888 

Authority to contractor for street pave- 
ment to use a patented process will relieve 
the city from liability for infringement, 
notwithstanding a reservation to the con- 
'trary 35o 

The unlawful use of a patented device by 
city ofHcials for city purposes is not an act 
of nonfeasance or misfeasance, within a 
statute relieving the city from liability 706 

Preliminary injunction. 

Denied where defendant, setting up a li- 
cense, offers to pay into court the amount 
of complainant's fixed license fees to abide 
a final decision , , 594 

Denied where the patentee, before making 
his application, had sold a large quantity of 
the manufactured article in packages 
marked as imported 883 

The court should grant the preliminary 
writ without evasion if of opinion that 
plaintiff is entitled to it by law 638 

A prior decision is controlling in the ab- 
sence of new evidence 583 

A decision between the same parties in 
another circuit is not controlling where the 
alleged infringing articles are not shown to 
be the same 589 

Complainant will be given the benefit of 
rights adjudicated against a defendant in 
another suit in which defendant herein con- 
tributed to the defense 441 

Procedure. 



A person owning the exclusive right of 
use within a district may prosecute for pira- 
cies therein 334 

A suit at law for the infringement of a 
patent for turning irregular forms, by the 
turning of shoe lasts, is properly brought in 
the name of the patentee, rather than one 
who has an assignment of the right to use 
the patent for that purpose 624 

Parties to suit in equity lield not compe- 
tent witnesses , 640 

The question whether a design patent is 
abandoned to the use of the public by put- 
ting the manufactured article onto the mar- 
ket, two or three months before the applica- 
tion. lieU to be a question of fact 883 

The verdict of a jury in a patent ease is 
of the same force as a verdict in any other 
action at law, and a verdict on conflicting 
evidence will not be set aside. 652 

Notwithstanding prior decisions upon the 
validity of the patent, lidd, that the case 
should be tried anew upon additional facts 
proved 598 

• Evidence. 

Actual tests are admissible on question of 
practicability where' evidence is conflicting. 104 

An admission as to time of discovery, 
made deliberately to intending purchaser, is 
admissible against inventor to prove laches. 260 

Licensee lield entitled to offer in evidence 
letters patent of his licensor as a defense 
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to an action against him for infringing a 
prior patent *6S3 

Both parties, when claiming under pat- 
ents, are entitled to the benefit of the pre- 
sumption that the patent is prima facie for 
a new and useful invention 633 

Persons alleging invalidity of patent after 
it has been repeatedly sustained in other cir- 
cuits must show indisputable grounds. .... 602 

Bond for damages, etc. 

Where defendant gave bond and contin- 
ued to manufacture the alleged infringing 
article, lidd, that complainant, though not 
within the district at the time, should be en- 
joined from bringing suits against his ven- 
dees : 450 

Where complamant's right will be fully 
protected, defendant will only be required 
to give a bond and file accounts, though 
patent has been repeatedly sustained 601 

Damages. 

Accounting may be had, though the term 
of the patent expires before the final hear- 
ing 685, 726 

Where the amount of the license fees 
varies greatly, it cannot be considered in 
estimating damages 505 

The actual profits are those which are 
made by the use of the patented device, 
and not those made upon the machine as a 
whole 1194 

Plaintiff lield entitled only to the profits 
accruing from the use of his patent, the 
burden of proving which is upon him 505 

The difference in profits between the use 
of complainant's patent and other methods 
open to the public generally is the measure 
of compensation 96, 525 

Price of coal saved by use of improve- 
ment for utilizing waste heat held proper 
measure of damages 119 

The rule that gains and profits are the 
proper measure of damage in equity suits is 
inapplicable where the injury sustained is 
greater than such amount. 1194 

Interest on profits will not be allowed.. .1194 

Plaintiff's expenses and counsel fees in 
prosecuting an action cannot be allowed by 
the jury as part of his actual damages.. . 

653; contra, 957 

The provision as to trebling the verdict 
does not apply to mere collection suits 
brought upon expired patents 108 

Injunction. 

It seems, will be denied where cessation 
of alleged infringement would be injurious 
to the public 594 

Injunction withheld on final hearing 
where infringing hose couplings were neces- 
sary for the daily use of defendant city in 
the prevention of fires, but accounting de- 
creed 706 

Violation of injunction. 

An attachment for contempt for violating 
an injunction will not be issued unless the 
violation is plain and clearly proven 448 

The question of identity of the machines 
on motion for commitment for contempt for 
violating an injunction is one of fact 448 

In determining such question, in the ab- 
sence of models, the testimony of experts 
is controlling. 44s 

Various particular inventions and pat- 
ents. 

Beverages. No. 193,476, for an "improve- 
ment in syrups and mineral waters, held 

valid 1070 

Bottle machine. Reissue No. 5,903 held 

invalid for a want of novelty 944 

Casters. Blake's patent for improvement 

in, held valid 604, 607 

Cheese presses. Reissue No. 5,256, for 
improvement in, held valid 868 
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Coupling bumpers. Bishop's invention of 
sliding block with V-shaped chamber, for 

guidius link, licld not patentable 4o2 

Firearms. Cutting away obstructing por- 
tion of hinge of breach piece, quaere, wheth- 
er patentable 259 

Furnaces. No. 12,678, No. 18,874, and 
reissue No. 44C, for improvement in fur- 
naces for burning wet fuel, etc., construed, 
and held valid 517 

Grain separators. Patent of December 
20, 1859, held valid 886 

Hose couplings. Reissue No. 3,768, for 
improvement in, held void as for worthless 
invention 707; contra 709, 711 

Such patent held infringed 709 

Lamps, lieissue No. 7,417, for improve- 
ment in, held invalid 540 

Portable steam engines. No. 21,059, for 
a bed plate, construed, held valid and in- 
fringed 675; see, also, 671 

Rubber-cutting machines. Reissue No. 
5,903 held invalid for want of novelty 944 

Seed-hulling machine. Reissue No. 1,299 
held valid 441 

But not infringed 448 

Sewing machines. Anti-friction surfaces 
for thread held not patentable 284 

Soda-water apparatus. No. 40,811, for 
improvement, held valid 584 

Soda-water apparatus. Reissue No. 2,- 
711, for improvement, held valid in part, and 
infringed by apparatus constructed under 
patent to Matthews, Oct. 3, 1865 357 

Stone crushers. Reissue to Blake, Janu- 
ary 9, 1866, for improved machine, held va- 
lid and infringed 590, 610 

Stone crushers. Blake's patent for an 
improved machine held not infringed by 
Hamilton's machine 598, 602 

But held infringed by machine constructed 
under Smith's patent 601 

Thistle digger. Boughton's invention held 
not anticipated by Hilton's invention 997 

Turning lathe. Blanchard's patent for a 
machine for turning irregular forms con- 
strued, and held to be infringed 622, 638 

Wood-bending machine. Blanchard's pat- 
ent of December 18. 1849, reissued Novem- 
ber 15, 1859; and Morris' patent of March 
11, 1856, reissued May 27, 1862, — construed, 
and held to be for different machines 633 

PAYMENT. 

A simple contract debt is not extinguished 
by taking new security, unless so agreed, or 
the security is of higher nature 30o 

A provision that work shall not be done 
for less than seven dollars per 1,000 feet is 
satisfied, although the work at that rate 
was paid for in lumber instead of cash 726 

Act March 3, 1843, fixing the value of the 
■"mark," does not apply to its value for 
commercial purposes 722 

The amount decreed to seamen shipped at 
Hamburgh for a return voyage, which was 
broken up at New York, is the amount of 
their wages in Hamburgh money reduced 
to United States co=ned dollars, without 
adding anything for the premium on gold. . <22 

Credit for payment in Confederate money 
for damages to land held should be scaled 
down to the gold value at the time, in com- 
puting the liability of the one receiving it. . 365 

Judgment for sterling money. Difference 
between English and Irish sterling 842 

Under an act authorizing the court to 
settle the rate of exchange, witnesses may 
be examined to prove such rate 842 

The presumption that negotiable security 
given for a pre-existing debt is in payment 
may be controlled by proof to the contrary 30o 

Payment of an account licld to be suiB- 
cientlv shown by authority to another to 
settle" it, followed by the rendition of an 
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account by the creditor showing credit in 
full 1159 

Books of a bank, not showing whether 
checks drawn upon it were payable to 
bearer or to order, nor the names of the 
payees, are not evidence of money paid to 
any particular person 1100 

Payment is no ground of quashing the 
proceedings in a suit on the debt 407 

PLEADING AT LAW. 

Under the plea of nul tiel record to sci. 
fa. on a judgment entered on the penalty of 
an indemnity bond, the judgment only is 
put in issue 263 

An unsworn plea denying the signature 
to the instrument on which the action is 
brought admits the signature ISO 

On demurrer judgment will be given 
against the one who committed the first 
fault in pleading 735, 791 

The general plea of non est factum is 
proper where an obligation under seal is 
void ab initio, but a special plea is required 
where it is merely voidable 968 

The verification of a plea should be made 
when it is filed; it cannot be made at the 
ti-ial ISO 

The citizenship of parties may be stated 
in the present tense in an amended declara- 
tion 446 

Amendment of declaration as to defend- 
ants not served will not authorize plea of 
statute of limitations 102 

Objections to a replication for not alleg- 
ing time and place and for duplicity can be 
taken only by special demurrer 735 

A defect of jurisdiction appearing in the 
pleadings may be taken advantage of by 
motion in arrest of judgment or writ of 
error 494 

PLEADING IN ADMIRALTY. 

The libel should show jurisdiction 876 

A libel for possession of a vessel should 
unequivocally state the extent of libelant's 
interest, and that he was owner at the 
time of filing the libel 1177 

An amendment will be allowed where a 
defect in such particular arises from acci- 
dental omissions 1177 

A supplementary libel alleging new mat- 
ter and an answer may be filed after ap- 
peal, in the discretion of the court 932 

An admission in an answer to a libel for 
seaman's wages that the seaman shipped 
for the voyage, and performed the services, 
is sufficient to entitle him to recover with- 
out evidence, though defenses are set up. .. 130 

Libelant in a suit for seaman's wages is 
entitled to use an admission of the answer 
as to the date of his service without being 
bound by the allegation of the answer as 
to the time when it began 290 

PLEADING IN EaUITY. 

A party may frame his bill in the alter- 
native, if the title to relief will be the 
same in either alternative, although the 
case be presented upon allegations resting 
on wholly distinct and independent grounds 1138 

A demurrer to evidence is not a good plea 
to a bill in equity 534 

The verification of the bill may be taken 
before a notary 615 

It is good cause of exception to an an- 
swer that, to the denial that defendant has 
no knowledge of the facts charged, it is not 
added "that he had no information or be- 
lief" of them 1132 

The allegations and proof must set forth 
and support the same cause of action. Re- 
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lief cannot be granted for matters not 
•charged ,- . • 1138 

Complainant is not entitled to relief un- 
der a bill setting up a case of fraud, by 
'establishing the facts independent of fraud, 
although they might create a case under a 
•distinct head of equity 1138 

A bill in equity averring a deed to have 
Tjeen a mortgage need not aver that it be- 
came so by a defeasance, in order to let in 
j)roof»of a defeasance 252 

POST OFFICE. 

Payments by the post-office department 
to the treasury may be carried in quarterly 
"by large "covering warrants." 860 

The sureties on the official bond of a 
-depu^ postmaster are liable for his neglect 
-as an agent of the postmaster general. .. . 860 

POWERS. 

A power of attorney is revoked by the 
•death of the principal, except so far as the 
tittorney has an interest coupled with the 
power 878 

While the intention to execute a power 
of appointment must be clear, it need not 
appear in express terms 559 

A devise of "all the residue of my estate, 
of every name and kind," in a residuary 
clause, held sufficient as the execution of 
power of appointment 559 

• PRACTICE AT LAW. 

A voluntary discontinuance by plaintiff 
■will not prevent another suit 407 

Plea of limitation not permitted after 
rule day upon affidavit showing it to be a 
fair defense under the circumstances of the 
■case 9 

Papers are not made evidence by a no- 
tice calling on the opposite party for them, 
•and he may waive reading them 699 

A formal order must be entered upon the 
decision of the court. The decision will not 
be regarded as an order 808 

Defendant not ruled to argue a demurrer 
at the term joined in by him 1076 

PRACTICE IlSr ADMIRALTY. 

There can be no suit in rem unless there 
is a lien on the thing sought to be charged 876 

A claim for wages and one for damages 
for an assault committed on the same 
voyage may be joined in a libel in per- 
sonam 897 

Objection to jurisdiction founded on per- 
sonal privilege of declining the forum must 
be made before general appearance and 
answering to the merits 41 

To discharge a foreign attachment, where 
defendant is not found, he must furnish a 
bond to satisfy the full decree 109 

A cause of possession, civil and mari- 
time, must be conducted as a proceeeding in 
personam 621 

A suit- in admiralty will be conducted, 
tried, and decided according to the usage 
and practice of that court, though jurisdic- 
tion is dependent upon a local law 876 

Evidence taken must be in writing 932 

Objections to rulings of commissioner on 
admission of evidence, on reference to as- 
certain damages, may be brought up on ex- 
ceptions after report made, or on certificate 
pending reference U 

In a suit in personam, defendants not be- 
ing within the district, and not appearing, 
the decree will go only against the proper^ 
attached , 1100 

Under a stipulation for value, making the 
rules of court a part thereof, where the de- 
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cree is in excess of the amount, interest is 
recoverable 128 

Sureties in stipulations or appeal bonds 
are not required to appear before the court 
for examination concerning their property 
after final decree 664 

A final decree for payment of money in a 
suit in rem is enforced, as prescribed by 
rule 21, by execution 664 

The court has no ^ower to enforce the 
decree by sequestration of the sureties' 
property, nor by contempt proceedings 664 

PRACTICE IN BANKRUPTCY. 

See, also, "Bankruptcy." 

A claim may be amended by adding the 
amount if done in good faith 570 

A formal plea in bankruptcy will be treat- 
ed as a motion 867 

A creditor of a corporation upon whose 
petition it has been adjudged a bankrupt 
should be allowed to intervene to prevent 
bankruptcy proceedings subsequently com- 
menced in another state 946, 951 

PRACTICE IN EQUITY. 

Wliere newly-discovered testimony would 
not change the result, a rehearing will not 
be granted 252 

A rehearing should be allowed in equity 
only for reasons sufficient to justify a new 
trial at law 252 

On application for leave to file a new bill 
upon the discovery of new facts, the coun- 
ter affidavits must be examined and consid- 
ered by the court 680 

A delay of 18 months after the discovery 
of new facts held fatal to the application. . . 680 

"Where the question of priority of inven- 
tion was put in issue, evidence of other al- 
leged anticipations is merely cumulative. . . 680 

Practice as to issuance of commission of 
rebellion 996 

PRINCIPAL AND AGENT. 

Authority to sell real estate must be clear 
and distinct 914 

The answer "I will sell" on terms speci- 
fied, to a letter from a real estate agent 
asking for authority to sell, does not confer 
authority 914 

Agent not having authority to sell real es- 
tate cannot bind principal by receipt of 
earnest money 914 

Failure to answer letters from an agent 
as to the consummation of a sale does not 
constitute ratification 914 

Acts of agent in accepting notes and mort- 
gages in payment are ratified by creditors' 
refusal to return them and bringing suit 
thereon , . 177 

The duties of receiver of a bank and 
agent held not inconsistent 178 

The Civil War did not revoke an agency 
established in a seceding state before the 
war by a citizen of a loyal state 976 

An agent in Virginia who collected a 
claim for a citizen of Kentucky in Confed- 
erate money, and invested it in Confederate 
bonds, by order of the state court, held lia- 
ble for the value of the Confederate money 
as of the date when received 976 

An agent is not personally liable on trans- 
actions with his principal made through him 
unless so expressly agreed 1130 

The remedy for an illegal act of an agent 
in refusing to deliver goods sent by the prin- 
cipal to him for others is against the prin- 
cipal 1130 

Declarations of an agent made after the 
relation has ended are not binding upon the 
principal 699 
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The motives or inducements of a contract 
with an ajjent may be proved by his letters 
or declarations admitting facts 699 

PEIZE. 

It is the duty of captors to bring in the 
prize crew, or at least the master and prin- 
cipal officers, with the prize, for adjudica- 
tion 962 

Neutral property in an enemy's ship is for- 
feited by the treaty with France (article 
jl4) 810 

Portion of cargo clearly owned by neuti'al 
not confiscated because of his claim of own- 
ership to the whole, unless fraudulentl- 
made 299 

Mortgaged property put on board a bel- 
ligerent vessel by the mortgagor, rightfully 
in possesison, is subject to capture 810 

Either spoliation of papers or falsified 
destination creates a legal presumption of 
hostile ownership 270 

Where there has been destruction of pa- 
pers and falsified destination, further proof 
refused 270 

Previous notorious enemy ownership and 
illicit trade held sufficient to condemn vessel 
where bona fide purchase and voyage not 
shown 130 

A capture lield collusive, and further proof 
denied to the captors , *962 

In the case of collusive capture, the ves- 
sel was condemned to the United States . • . 962 

Members of the crew of a privateer on a 
cruise broken up by distress are not enti- 
tled to share in prizes made in a second 
cruise 625 

The courts of other nations may inquire 
into the question of jurisdiction of a foreign 
court of prize acting in rem 1184 

Vessel and cargo forfeited for attempt to 
run a blockade 131, 695 

PROHIBITION, WRIT OF. 

The circuit court has power to issue the 
writ of prohibition only when necessary for 
the exercise of its jurisdiction 407 

A circuit court having jurisdiction of a 
petition for review in bankruptcy will not 
prohibit suits by the petitioner in the state 
court in respect to the property involved — 407 

PUBLIC liAJSTDS. 

French grantees of Louisiana lands held, 
not entitled to indemnity from the United 
States for land diverted from them by a 
grant under the succeeding Spanish govern- 
ment 1001 

In the case of overlapping patents, hdd, 
that the patentees under the elder grant, 
though it was the last finally located and 
patented, had the better right 466 

A selection of other land by claimant, and 
a disclaimer made after a location against 
his protest, held would not estop him from 
setting up title derived under his patent sub- 
sequently granted, as against those locat- 
ing on the same land before the final loca- 
tion of the grant 466 

The commissioner of the general land 
office has jurisdiction to revise or set aside 
a survey of a Mexican grant made under 
Act March 3, 1851 466 

The district court had jurisdiction under 
Act June 14, 1860, to revise the location of 
the Boga grant 466 

Proceedings by the district court to con- 
firm surveys of Mexican grants are judi- 
cial, and its judgments conclusive 466 

Such proceedings are in the nature of pro- 
ceedings in rem, and all parties interested 
must intervene or be concluded 466 
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The proceedings of the board of land 
commissioners for confirmation of Mexican 
grants are judicial in their character, and 
their decree is conclusive between the par- 
ties and their privies 1110 

The Mexican grant to Ramon Mesa held 
sufficiently proven, there being no opposing 
testimony 1125 

Government may waive all regulations 
and irregularities, except as against vested 
rights of others 272 

The government may proceed both civilly 
and criminally for cutting timber 767 

In prosecutions for cutting timber, the 
official plats and books in the land office 
are admissible to show title 767 

Parol evidence is inadmissible to show 
that the locus in quo was swamp land 763 



HAUiROAD COMPANIES. 

A constitutional provision that charters 
may be altered or repealed at any time aft- 
er their passage is to be read into all subse- 
quent charters 846 

A consolidation with a company chartered 
by another state will not affect the opera- 
tion of such principle S4(> 

The constitutional power to alter a char- 
ter warrants an alteration reducing traffic 
rates 846 

A railroad corporation, when not restrict- 
ed by its charter, may acquire lands ad libi- 
tum 527 

Construction of the charter of the Camden . 
& Amboy Kailroad Company in reference 
to the taking of land for a right of way. . . 821 

Railroad aid bonds issued by the citj' of 
Jeffersonville, Ind., held invalid 483 

The salaries of officers may be paid out 
of the construction fund as a part of the ex- 
penses of construction 527 

Act Wis. March 11, 1874, regulating rail- 
road traffic, held not repealed by Acts 
March 12, 1874 84& 

The court in which a bill to foreclose a 
mortgage has been filed and a trustee ap- 
pointed has jurisdiction to determine the 
conflicting rights arising out of its orders 
in the premises 379 

A trustee appointed by a federal court in 
foreclosure proceedings has no right to deal 
with the court of another jurisdiction, and 
his acts in dealing with such court are 
void, and no justification to persons acting 
thereunder 379 



REAL PROPERTY. 

Question of title where property was sold 
on attachment and the judgment in the ac- 
tion was afterwards reversed - 362 

Proceedings against nonresidents in rela- 
tion to land within the state given by spe- 
cial statute (Ohio), can only affect the land 
specifically named in the bill, and the de- 
cree cannot afFeet the property of defend- 
ants generally 959 

RECEIVERS. 

Appointment of receiver is discretionary 
with court 49 

Receiver will be appointed at suit of cred- 
itors of corporation where its assignee's 
conduct is improper and prejudicial to their 
rights 116 

A receiver appointed on a voluntary dis- 
solution of a corporation (in Michigan) 
stands in the relation of the assignee of an 
insolvent debtor 1132 

The validity of a receiver's act in selling 
or exchanging property will not be ques- 
tioned in a collateral suit in another court. .1172 
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A release under seal of one of copartners 
is a suCacient release as to the rights of 
both 1&3 

REMOVAL OF CAUSES, 

Higlit to retaoval. 

Receivers of national banks have no right 
as sudi to have cases against them re- 
moved 429 

Nonresident attachment creditors sub- 
stituted under state law, for sheriff in re- 
plevin, may remove cause 61 

One of several defendants cannot remove 
the suit unless the controversy is separable 
as to him. (Act July 27, 1866.) 487 

All defendants who are not merely nom- 
inal parties must be citizens of another 
state or other states, and must unite in the 

Eetition to remove the cause. (Act March 
, 1867.) 487 

A foreign corporation against which ju- 
risdiction is obtained by attachment of its 
property may remove the case, although no 
suit could have been commenced in the fed- 
eral court by original process against it 715 

The intention of the removal act of 1866 
is to protect revenue officers and agents 
against suits in the state courts 158 

Time of removal. 

After reversal in a state supreme court 
on appeal, with instructions to dismiss the 
suit, &e party has no right of removal. . . . 805 

Proceedings to obtain. 

Action against commissioner to recover 
money illegally exacted as fees in a crim- 
inal proceeding cannot be removed by cer- 
tiorari, under Act July 13, 1866, § 67 158 

The affidavit for removal must be taken 
and certified as required by the state law 
for affidavits in its courts. IWe 

An affidavit purporting to be taken and 
certified in conformity with Laws N. Y. 
1SC9, c. 133. must have attached the cer- 
tificate required by section 2 1046 

Effect of removal: Subsequent proceed- 
ings. 
On the removal of a cause, an injunction 

granted by the state court falls 1056 

Plaintiff may proceed after removal with 
a reference made to take the deposition of 

a witness to be used in the suit 386 

The pleadings in a case removed must 
conform to the federal rules and practice. . 943 
A complaint which does not so conform 

is demurrable 943 

Where an action was commenced by 
summons and complaint, further pleading 
on the part of plaintiff after removal is not 
necessary 386 



EEPIiBVUiT. 

A re-replevin will be quashed. 
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RTPARIAISr BIGHTS. 

The right of a proprietor, bounded by a 
navigable river, extends to high-water 
mark; if the river be unnavigable, to the 
middle of the stream 1076 

The right to apply for a ferry license 
belongs to the riparian proprietor, and can- 
not be taken without compensation.. 1076 

The owner of land bounded by a nav- 
igable river may convey the soil, excepting 
the right of ferry 1076 

The riparian right is protected as any 
other right 1076 



SALE. 

Page 

A sale of a thing not in existence is void- 296 
■ A sale of flour branded "Gallego," de- 
scribed as "HaxaH," held not void 296 

A sale on condition that the title shall 
not pass until the purchase money be paid 
and the goods delivered is valid even as 
against subsequent bona fide purchasers. . 390 

As against subsequent bona ^de purchas- 
ers, the seller has the burden of showing 
the sale to be conditional 394 

The seller is estopped by his silent al- 
lowance of claim of title by another to 
assert that the sale was conditional 394 

The possession of the fixtures and outfit 
of a tobacco manufactory does not create 
any presumption as to title 390 

A sale cannot be avoided on the ground 
that the buyer knew himself to be insol- 
vent, and had no reasonable expectation 
of being able to pay 361 

The purchaser is not bound to answer the 
seller's inquiries respecting the state of the 
market . ." 771 

The condition "provided it is not sold" 
Jicld to apply to the present status of the 
article 771 

Description in sale note of flour as "Hax- 
all" amounts to warranty 206 

The right of stoppage in transit does not 
affect the right of property in the pur- 
chaser 753 

Goods cannot be stopped by the seller 
after reaching a forwarding merchant in 
whose hands they are to await instructions 
of the buyer as to further transit 361 

Goods are deliverable in a reasonable 
time if no time for delivery is fixed, and 
the contract is broken by refusal to deliver 
on demand when no objection is made to 
the time. 771 

The rule of damages for breach of the 
contract is the market price at the time 
that the goods were deliverable, though de- 
fendant's refusal was made with a view to 
profit 771 

"Where no price is fixed, the jury may 
give any rate appearing by the evidence. . 771 

SALVAGE. 

Biglit to salvage compensation. 

The rescue" of a steamer grounded in the 
Ohio river, and in imminent peril of loss, is 
a salvage service 555 

Compensation not awarded as for salvage 
service for -towing into port foreign vessel 
which only needed a pilot, irrespective of 
agi-eement made 804 

Pilots conducting into port vessels in dis- 
tress or in apprehension thereof are enti- 
tled to salvage compensation therefor 759 

Salvors entitled to compensation for serv- 
ices rendered within the ebb and flow of 
the tide, without regard to location 932 

Giving the benefit of skill and experience 
and other incidental acts of relief may con- 
stitute a salvage service, though there is 
no actual labor or effort 778 

Rescuing a stranded vessel from impend- 
ing peril is a salvage service, though not 
indispensable nor attended with danger. . . 778 

A vessel owned by a corporation engaged 
in the wrecking business may earn salvage. 439 

A passenger who assisted in saving the 
property is entitled to a portion of the sal- 
vage 838 

One purchasing vessel while wrecked 
cannot be considered a salvor 191 

The freighter, being on board and con- 
senting to deviation to save property, is 

entitled to salvage; otherwise not. 838 

Contract to perform services, 

A contract ta perform salvage service 
for a certain sum will bar a recovery of a 
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gi-eater amount irrespective of tlie value 
•of the labor performed 1002 

An agreement by underwriters entraging 
a steamer to relieve a vessel in distress 
for liberal compensation if successful is 
for salvage , 1072 

JiJmployment of wrecking tackle, under an 
agreement to arbitrate the value of services 
rendered, is a salvage service, and not a ^ 
hiring of the articles on a quantum meruit, i (8 

Owner of tug chartered by wrecking com- 
pany to perform salvage service, but with- 
out stating the services intended, is enti- 
tled to salvage compensation 437 

forfeiture or reduction of salvage. 

Salvage is forfeited by embezzlement, but 
■only as to the shares of those taking part 
therein, and this irrespective of the location 
of the property at the time 932 

The refusal of a tug to render towage 
services to a disabled ship on request held 
to reduce the grade of salvage allowance. . 818 

The fact that employes of a ■s\Tecking 
vessel, by their contract of employment, 
were not entitled to share in salvage com- 
pensation, will not reduce the amount of 

the award 1072 

Amount. 

The only rule for determining the amount 
is that which is dictated by a sound discre- 
tion, under the particular circumstances of 
the case S38 

Salvage should be so liberal as to afford 
a sufficient inducement to similar exertions 
to preserve the life and property of others. 838 

Amount awarded is to be adjusted in 
conformity rather with the claims of the 
owner of property put at risk than with 
those of salvors for personal courage and 
heroism • 439 

The value saved is of little importance 
in awarding salvage when the danger is 
not immediate and other assistance would 
probably have been rendered 1072 

The mere possibility that a deviation for 
the purpose of rendering a salvage service 
might have forfeited the insurance will not 
be considered in fixing the amount 555 

A low rate (in this case 5 per cent.) 
awarded for mere towage service to dis- 
abled vessel in no immediate danger 818 

Property is derelict when abandoned by 
owner without intention of returning and 
resuming possession 41 

"Vessel left by master and crew in sinking 
condition, who were picked up while yet in 
sight of the wreck, considered derelict. — 932 

Moiety allowed for bringing into port 
abandoned vessel, found in sinking condi- 
tion 88 

One-third allowed where a brig deserted 
by her crew was navigated to port with 
great difficulty by relief crew from another 
vessel 835, 838 

Forty-two per cent, allowed for saving, 
in bad weather, at considerable risk, brig 
aground on Alligator reef, worth, with car- 
go, about $18,500 234 

TVelve per cent, awarded on $118,202, 
the appraised value of cotton saved 334 

§5,500 awarded to two steamers for tow- 
ing vessel worth, with cargo, $160.000. . .1072 

$350 allowed for four days' laborious 

service in saving vessel worth $2,000 41 

Remedies for recovery. 

A libel filed before the salvor has com- 
pleted his undertaking is premature 1098 

The tender of adequate compensation for 
salvage service, without deposit in court 
before answer, is no bar to an action for 
such service 778 

The merits of a libel in personam for 
salvage services are not affected by the 
fact that respondent has replevied the 
salved property from the salvor 1002 
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Owner's exclusive right of possession is 
not lost by temporarily leaving goods for 
the purpose of obtaining aid 41 

The finder, who takes possession with 
intention of saving derelict goods, gains a 
right of possession maintainable against 
the true owner, and a lien for salvage. ... 41 

All the parties should be named in the 
libel and brought before the court 932 

Underwriters not having accepted an 
abandonment are not proper parties 932 

The libel should state the subject-matter 
in articles, and the answer should meet 
each material allegation, with an admis- 
sion and denial or a defense. No evidence 
is admissible except it be appropriate to an 
allegation 932 

Court may order all charges against prop- 
erty to be produced before it for determina- 
tion 234 

Vessel ordered sold where master could 
raise no money, and repairs would exceed 
value after repairs 234 

A written instrument of abandonment, 
signed by the officers of the vessel, is ad- 
missible to prove its perilous situation 555 

Apportionment- 
Seaman put on board derelict by salvor 
vessel allowed a greater proportion of 
salvage 88 

Owners of vessel usually entitled to one- 
third of salvage award 932 

Restoration of property. 

The vessel must be restored after the 
payment of salvage to those in possession 
when she was relieved 885 

Costs. 

Spanish consul has no right to fees for 
attending sale where interests of Spanish 
subjects not involved 234 

SCIRE FACIAS. 

Judgment entered on* penalty of bond of 
indemnity may be enforced by sci. fa 263 

In Pennsylvania the death of either of 
the parties after a fi. fa. issued does not 
prevent the vend. ex. from issuing imme- 
diately upon the return of the fi. fa. A sci. 
fa. is not necessary 693 

SEAMEK". 

The contract of shipment. 

The hiring is presumed to be for the voy- 
age out and return, in an absence of proof 
to the contrary 330 

A contract to render services both as 
master and pilot upon inland waters is not 
void as against public policy or rules of 
navigation, and compensation may be re- 
covered as for services in both capacities. . 484 

Seamen are entitled to be cured or cared 
for at expense of ship where injury is re- 
ceived or disease contracted while in its 
service 183 

This rule applies to seamen employed on 
lakes and navigable rivers 183 

To forfeit the claim, the disability or 
sickness of the seaman must be owing to 
vicious or unjustifiable conduct, not mere 
negligence 183 

The obligation of the vessel terminates. 
in ordinary cases, when the shipping con- 
tract is dissolved 183 

Remnants of a ship's stores are not per- 
quisites of the steward 503 

Conduct of master or mate in respect 

to seamen. 

A libel for assault and battery must be 
made out by clear, credible, and consistent 
proof 258 

Libel for assault in inflicting punishment 
dismissed where master acted justifiably. . 232 
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The weapon used for punisMng is entitled 
to consideration and weight 258 

"Wages — B,igh.t to. 

A sailor who shipped at an intermediate 
port, where the voyage was subsequently 
broken up, and who rendered services in 
port only, lieU entitled to a lien. 722 

Seamen of captured vessel entitled to 
wages up to time of condemnation, and, in 
case of restoration, entitled to wages for 
the voyage 900 

Owners decreed to pay the usual monthly 
wages, upon proof of the voyage and of the 
mariner's doing duty on board vessel cap- 
tured 1022 

A sailor made a second mate is entitled 
to wages, as such, from the time of his ap- 
pointment, on the voyage being broken up, 722 

A master may discharge or degrade a 
steward for embezzlement or habitual in- 
temperance ■. 503 

A sale of a vessel on a decree for ad- 
vances in an intermediate port is a preven- 
tion from continuing the voyage by "higher 
power," within the Hamburgh law entitling 
seamen to a free passage home, or extra 
pay 722 

Net earnings received by master appro- 
priated to wages of himself and crew pro 
rata 191 

Remedies for recovery. 

Seamen have a lien on freight for wages.1036 

Seamen have a lien for wages on the 
portion of the wreck saved by their exer- 
tions 1036, 1122 

Seamen may have a claim against the 
wreck both for their wages and in the na- 
ture of salvage when saved by their exer- 
tions •■ 1036 

A mariner has a lien for wages on a sail 
vessel engaged in transportation on the 
tide waters of the Hud^n river within the 
territory of the state 817 

Contract by master for wages of himself 
and son held severable, and son to have a 
lieu for his wages 191 

A seaman hired by master with knowl- 
edge that the vessel is run on shares, and 
belief that it is not liable for his wages, has 
no lien 336 

The taking by a mate of an agreement 
from the master to share the profits in 
place of interest on money loaned will not 
prevent a lien for wages 722 

Negotiable note given for wages will not 
extinguish lien unless accompanied by ad- 
ditional security as compensation for re- 
nouncing lien , 305 

A tacit lien is lost or will be deemed 
waived by unreasonable delay in enforcing 
it 815 

A lien may be enforced against the vessel 
in the hands of a bona fide purchaser if 
the seaman pursues his claim at the first 
opportunity after his debt has accrued. . . . 817 

A lien of a seaman for wages on a ves- 
sel on the Hudson river Jield not enforceable 
after a year from the sale of a vessel to 
a bona fide purchaser without notice 815 

A seaman serving on a small vessel nav- 
igating the interior waters of the state 
should seek his remedy for wages in the 
local courts of the state' if the owner is 
known to him and responsible 815 

But, where the owner has refused pay- 
ment, the burden is upon him to show that 
the seaman had an adequate remedy in the 
local courts 817 

Cooks and stewards may sue as mariners. 503 

Libel not entertained by foreign seamen 
for wages against foreign vessel, where voy- 
age not ended, in absence of special circum- 
stances, against protest of consul 13 

An assignment by libelant, for bona fide 
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consideration, of his claim for wages, is a 

good defense 331 

Deductions : Extinguisliment, etc. 

A forfeiture of wages by misconduct must 
be shown by clear proof 2o& 

Seamen bound to remain with captured 
vessel until an adjudication. 900- 

A temporary absence, without objection 
of master, while vessel is loading or unload- 
ing, is not a desertion S97 

Three weeks' time consumed in dischar- 
ging and taking in cargo at intermediate 
port does not show abandonment, justifying 
desertion 330' 

To justify desertion on the ground of un- 
seaworthiness or unwholesome provisions, 
the proof must be clear 330- 

Claim of desertion not allowed in defense 
where no entry was made on log book, and 
wages were promised • 308- 

Legal cause for desertion set up in de- 
fense may be shown without alleging it in 
the libel 330- 

All of seamen Jicld liable to contribution 
for embezzlements, although there was no 
reason to impute to them any participation 
in the act 1135. 

SEIZURE. 

The court has jurisdiction in revenue 
causes, although the property seized may 
never have come into possession of its offi- 
cers 811 

SET-OFF AND COUNTER- 
CLAIM. 

A bank holding an indorsed note may off- 
set it against the maker's general deposit 
account , 574 

SHERIFFS AND CONSTABLES. 

Entitled to poundage at time of making 
levy 500- 

A constable suspended from office before 
rule to show cause 1075 

SHIPPIjrG. 

Public regulation: Title to vessel. 

The provisions concerning registry are 
constitutional. (Act July 29, 1850) 629- 

The permanent register must issue from, 
and be recorded in, the office of tie col- 
lector of the home port as defined by law. . 629' 

Such office is the proper place for the reg- 
ister of a conveyance or hypothecation of a 
vessel 029^ 

A purchaser without notice acquires a 
good title as against a prior unregistered 
mortgage 801 

A joint interest in a vessel is a tenancy in 
common, carrying with it the privileges and 
limitations of that interest at common law.ll7T 

One owner is bound by a bona fide sale 
by a co-owner, though not evidenced by a 
bill of sale, where he has previously author- 
ized it, or has accepted part of the purchase 
money 1177" 

A part owner, whose interest does not ex- 
ceed a moiety, cannot demand the entire 
possession or sale of the vessel in invitum 
against his co-owner 117T 

The sale of an entire vessel by one part 
owner in common does not authorize his co- 
owner to treat the sale as a tortious conver- 
sion ^ .1177 

Intemperance of the master is a sufficient 
ground to require the majority owners to 
give the dissenting owners a stipulation for 
the safe return of vessel from a proposed 
foreign voyage 1199- 
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Employment of vessel. Pago 

The handling of goods shipped is a part of 
the stowage, for negligence in which the 
vessel is liable 536 

A master who follows the advice of a 
duly-constituted survey in unloading cargo 
to repair a leak and in reloading cannot be 

held negligent ,. 748 

The master. 

No formalities are necessary to the ap- 
pointment of a master. Sufficiency of evi- 
dence to show appointment 918 

The master has a lieu on the freight for 
his wages and necessary disbursements for 
the use of the ship .1036 

A usage for masters of whalers to wait 
for their lays until the owners sell the oil 
is unreasonable and void 1010 

The burden of proving such an agreement, 
made for valuable consideration, is on the 
owners 1010 

The master is not to suffer a diminution 
of his lay for oil sold on credit and never 
paid for, though due diligence was exercised 
by the owner 1010 

The master's liability to the owners is not 
governed by the same rules which fix his 
liability to the shippers. He is liable only 
tor reasonable care and diligence 484 

The stowing of cargo in steamboats on 
the western rivers is under the special 
charge of the mate, and the master is not 
liable to the owners for negligence therein. 484 
Liens. 

See "Maritime JLiens." 

SLAVERY. 

An inhabitant of Washington county can- 
not purchase a slave in Alexandria county, 
and bring him into Washington county for 
sale 120 

A person is not liable for taking up, as a 
runaway, a colored man, born a slave, 
where his freedom is not notorious 107 

JNo presumption as to freedom of one born 
a slave arises from his being permitted to 
go at large without restraint 107 

The loan of a Virginia slave to a son-in- 
law in Washington, D. C, held not to give 
the right of freedom 1075 

A mortgage of a ^lave'for his full value 
within three years After bringing him into 
the District of Columbia will not entitle him 
to his freedom 328 

Deed of manumission, acknowledged and 
recorded according to law, relates back to 
time of execution 318 

No implied emancipation arises from a 
legacy of ¥-5 to slaves ordered by the will 
to be sold 107 

A will not admitted to probate is not ad- 
missible in favor of petitioners for freedom 103 

Nor is it admissible as an instrument of 
manumission, under Act Md. c. 67, § 29. . . 103 

The general issue on a petition for free- 
dom is that which puts in issue the simple 
question whether free or not 155 

Imported slave does not gain freedom by 
noncompliance of master with statute (Act 
U&. 1783. c. 23) 155 

An affidavit is not necessary to continue 
negro petitions at the first term 154 

Upon a petition for freedom, defendant 
not required to give security for wages of 
petitioner during the litigation 154 

Recording of deed of trust of slaves. (Act 
Va. Dec. 1792) 842 

SPECIFIC PERFORMANCE. 

An agreement must be certain, fair, and 
just in all its parts, and made with full 
knowledge of all the facts, to be enforced 
in equity 1058 
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Specific performance will be decreed as 
against one who has received the considera- 
tion for a conveyance 462 

The distinction between ordering a con- 
tract to be rescinded, and decreeing a spe- 
cific performance, commented upon. ..... .1058 

STATES. 

A state legislature cannot by any law im- 
pair the obligation of a contract 221 

The constitution of New Jersey confers 
general powers of legislation . . 221 

The rights of the crown devolved on the 
states -by the Revolution, and were con- 
firmed by the treaty of peace to" them in 
their sovereign capacity * 221 

STATUTES. 

A mistake in descriptive words, if of the 
essence of the act, and permitting its refer- 
ence to other than the subject intended, is 
fatal 045 

A mistake apparent upon the face of the 
act, if it may be cori-ected by other lan- 
guage therein, is not fatal 645 

Equivalent provisions cannot be substi- 
tuted by the court for positive statutory 
provisions 851 

A court will not substitute other words 
and dates to maintain an act making er- 
roneous references to the things aliunde. . 645 

A statute will not be construed as re- 
troactive unless the intention appears on 
its face, and not then where it will impair 
vested rights or violate a contract 385 

Penal acts should be interpreted accord- 
ing to the manifest intent of the legislature 811 

TAXATIOISr. 

A state cannot tax the funds in the hands 
of an assignee in bankruptcy 881 

Special assessments^may be imposed on 
districts for ■ purposes of building levees, 
etc., the benefit being special 910 

The tenant, until assignment of dower, 
is bound to pay the taxes 719 

Tax sale of part of lot held void for fail- 
ure to state its number in the advertisement 
of sale 1137 

A purchaser at a sale for taxes acquires 
only the rieht of the person in whose name 
the' property was assessed 719 

The receipt of a dog tax after suit 
brought is a waiver of the penalty 961 

TELEGRAPH COMPANIES. 

Are entitled to a reasonable time for the 
delay on account of other business at the 
repeating office 74 

Liable only for nominal damages where 
the despatch does not on its face indicate 
that the sender is liable to sustain loss 
if not promptly forwarded, and the com- 
pany is not so informed '. 74 

Not guilty of negligence where message 
left at small station during reasonable ab- 
sence of operator is forwarded on his re- 
turn 74 

TENDER. 

A tender is dispensed with by a previous 
refusal to accept it 699 

Tender made before suit brought, and not 
repeated in court, does not bar costs 1002 

TORTS. 

The rule which restricts damages to such 
as may reasonably be supposed to have 
been contemplated by the parties has no 
application to cases of tort 1024 
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Either partner is liable in tort for dam- 
ages caused by the negligence of the serv- 
ants and agents of the partnership while 
conducting its business 1024 

TOWAGE. 

A tug is not liable as a' common carrier 
upon a contract of towage 967 

The promise of a tug, which had towed a 
schooner from imminent danger of fire, 
and, with the-assent of her master, left her 
at an apparently safe berth, to return in 
case of danger, is without consideratioji, 
and the tug is- not liable for a breach there- 
of :.: 967 

A contract to tow a vessel out to sea is 
maritime, though the service does not ex- 
tend beyond the district 318 

A steamboat, towing canal boats between 
New Brunswick and New York, Jield negli- 
gent in venturing beyond the mouth of the 
Saritan river in a high wind 662 

TRADE-MABKS AND TRADE- 

nSTAMES. 

"Words, to be upheld as a trade-mark, 
must either be merely arbitrary or indicate 
origin or oyrnership 549 

One who designs and uses a trade-mark ■ 
during nonuser of a previous equivalent 
trade-mark may acquire an exclusive right 
therein, and have enjoined the prior trade- 
mark when subsequently used to deceive 
the public 549 

Infringement may consist in an imitation, 
though not amounting to forgery, yet so * 
close as to deceive an unwary purchaser. . 546 

The right of exclusively using the word 
"Durham" in labels on smoking tobacco 
belongs to manufacturers in the town of 
Durham, N. C 549 

The right of exclusively using the word 
"Durham" in connection with the" picttire 
of a Durham bull, on smoking tobacco, 
Md to belong to W. T. Blackwell & Co. . . 549 

A trade-mark consisting of the words 
"Genuine Durham Smoking Tobacco," with 
the side figure of a bull as a symbol, is 
infringed by the use of the words "The 
Durham Smoking Tobacco," in connection 
with the head of a bull 546 

The owner of the trade-mark "Best Span- 
ish Flavored Durham" cannot enjoin the 
use of "Genuine Durham Smoking Tobac- 
co" where he used the word "Durham" as 
a mere unmeaning incident. 546 

The right to use a trade-mark held for- 
feited by nonuser for eight years 549 

On an application for a preliminary in- 
junction to enjoin the use of a trade-mark, 
the court cannot pass upon the merits of 
the defense , 546 

TRESPASS. 

AH who instigate, promote, or co-operate 
in the commission of a trespass, or aid, abet, 
or encourage its commission, are guilty. . . . 286 

But the mere presence of persons will 
not make them trespassers 286 

"Where the defendants are sued jointly, 
the jury must find a single verdict, and es- 
timate the damages according to the most 
culpable of the joint trespassers 286 

Circumstances stated which will author- 
ize the jury to give exemplary damages. . . 286 

TRIAIi. 

No civil cause is to be tried, except by 
consent, unless it has stood one term at 
issue. 1103 
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Admission by opposite party to prevent 
continuance that absent witness would tes- 
tify as stated in affidavit will not estop him 
to meet such testimony at the trial 299 

Defendant, by reading debit side of ac- ■ 
count filed by plaintiff makes tiie whole ac- 
count evidence 102 

"Where the evidence for a party having 
the burden of proof is not such as would 
warrant a verdict in his "favor, the judge 
need not submit the case to the jury.. . 1038 

Absti'act, irrelevant, vague, or general 
instructions need not be given 968 

An instruction stating a fact contrary 
to a previous correct instruction held to be 
misleading 604 

The judge may express his opinion to the 
jury on a matter of fact in a dear case re- 
garding the infringement of a patent, al- 
though the question is for their decision. . . 819 

TEOYER AND COUTTEBSION. 

For the conversion of a whale in the Ok- 
hotsk sea, the measure of damages is the 
value of the oil and bone at the home port, ' 
less the expense of cutting and boiling, 
freight and insurance, with interest 1002 

TRUST. 

Verbal promise to dying person by heirs 
to convey his property in a certain way, 
though fraudulent, does not raise a trust 
adhering to the land 38 

A bequest of a fund to be "applied to the 
support of missionaries in India," under the 
direction of a certain board of missions, is 
void for uncertainty 780 

A trust- cannot be executed by one of two 
joint trustees either in the lifetime of the 
other. or after his death, unless there is a 
provision as to survival in the deed of trust. 878 

Third nersons cannot object to the unau- 
thorized investment of trust funds 559 

All presumptions are against a trustee 
who does not keep accurate and distinct ac- 
counts 1003 

A trustee who previous to the Civil War 
appropriated the trust estate to his own 
use is liable for interest during the war. . . .1003 

irSURY. 

Charging different rates of discount for 
different localities, if not intended as a 
cloak for usury, held not usurious 1156 

The question whether such transaction is 
bona fide is one for the jury , 1156 

Act 111. Feb. 12, 1857, held inapplicable 
to a contract where no rate of interest 
was fixed by agreement 1155 

A mortgagee will not be required to ac- 
count that he may be charged with usury. .1056 



W^AR. 

Confiscation under Act Mass.. April 3, 
1V79, divests only the estate of the .absentee, 
and not the estate of a remainder-man .... 905 

Orders of the war department of August 
8, 1862, relative to the arrest of disloyal 
persons, etc., construed 159 

WAREHOUSEMEN". 

A warehouse receipt to the order of a 
third person. may be impeached if no ad- 
vance has been made or responsibility in- 
curred by him on account thereof 12 

WASTE. 

Equity will enjoin a tenant in common 
from stripping the land of its timber pend- 
mg a bill in equity. 1158 
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Pase 
A vendee or mortgagee in possession, 
with tlie great bulk of the purchase money- 
due and unpaid, will not be permitted to 
cut and take away the timber to the preju- 
dice of the security 1158 

Testator's intention, when clearly ex- 
pressed, will control technical words and 
set phrases 559 

Rev. St. ilass. 1835, c. 62, § 21, providing 
for the case of a descendant omitted from 
the provisions of a will, is inapplicable to 
wills made in execution of a power of ap- 
pointment 559 

A devise of "all the residue of my estate, 
of every name and kind," held suflScient to 
pass real estate 559 

Devise to executor for use of wife for life, 
remainder to persons named, gives vested 
interest to remainder-man, which will pass 
to his assignee 57 

WITNESS, 

The rules as to the incompetency of wit- 
nesses for interest do not apply in salvage 
cases except as to facts occurring in port 
after the property is brought in 932 



Pago 

Consignee who has delivered goods to the 
owner without the payment of freight is 
competent in a suit by the master to re- 
cover freight 902 

The rule that a party to an instrument 
shall not be permitted to discredit it by his 
testimony is applicable only to mercantile 
negotiable paper 1154 

Where, in a ease of collision between ve- 
hicles, the question of negligence is not set- 
tled, plaintiff's driver is incompetent with- 
out a release 153 

A witness will not be compelled to dis- 
close names of persons whom opposite party /. 
may desire to call to disprove his adver- /? 
sary's case li9-f 

Alatters relating to a conveyance to an 
attorney by his client, and a reconveyance 
to the client's wife, are not within the attor- 
ney's privilege 132 

WOBDS AETD PHBASES. 

"Coming to market" 902 

•■Jb*rovision or article of food" 962 

WRITS AUB NOTICE OF SUITS. 

The privilege of a person while attend- 
ing court as a party or witness extends 
only to exemptions from arrest 704 
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